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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all  the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follows: 

1 and 2 Martin, 
Taylor & Conf. ] ............... as 1 N. C. 

1 Haywood ............................ " 2 " 

2 " ............................ " 3 " 
1 and 2 Car. Law Re- 

pository & N. C. Term ]"' '' '' 

1 Murphey ............................ " 5 " 

2 " ............................ " 6 " 

3 " ............................ 66  7 " 
................................ 1 Hawks " 8 " 

2 " ................................ " 9 " 

3 " ................................ " 10 " 

4 " ................................ " 11 " 

.................... 1 Devereux Law " 12 " 

2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " I' .................... " 15 " 

.................... 1 " Eq. " 16 " 

2 " " .................... " 17 " 

................ 1 Dev. & Bat. Law " 18 " 

2 " ................ " 19 
3 C 4 "  ' ................ " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 

2 " ' I  ,' 22 " .................. 
1 Iredell Law ........................ " 23 " 

2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ '( 27 <' 
6: " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ........................ " 30 " 

9 Iredell Law ...................... as 31 N. C. 
" ...................... " 32 " 

" ...................... " 33 " 

" ...................... " 34 " 

" ...................... " 35 " 

Eo. ...................... " 36 " 

" ...................... " 37 " 

" ...................... " 38 " 

c'  ...................... " 39 
" ...................... " 40 " 

" ...................... " 41 " 

...................... " 42 " 

" ...................... (' 43 I' 

Busbec Law .......................... " 44 " 

' Eq. .......................... " 45 " 

1 Jones I.aw ........................ " 46 " 
2 " '4  ........................ " 47 " 

3 6' " ........................ " 48 " 

4 " " ........................ " 49 " 

5 " " ........................ " 50 " 
6 6 '  6'  ........................ " 51 " 
'i '4  '6 ........................ " 52 " 

8 " ........................ " 53 " 
1 " Eq. ........................ " 54 " 
3 ' 6  ' 6  - ........................ " 55 " 
3 '6 '6 ........................ " 56 " 

4 " " ........................ " 57 " 
5 6 '  6' ........................ " 58 " 

6 " " ........................ " 59 " 

1 and 2 Winston .................... " 60 .“ 
Phillips Law ........................ " 61 " 

........................ ' Eq. " 62 " 

L-a- In quoting from the wprinted Reports, counsel will cite always the 
marginal ( i .  e., the original) paging, except 20 N. C., which is repaged through- 
out, without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the "Conrt of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive. will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty ;renrR 
of its existence. or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War. are published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
10lst volnmes. both inclusive, will be fomd the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court. con- 
sisting of five members, from 1889 to 1 July, 1937, a re  published in volumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has  consisted of seven members. 



J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1945-FALL TERM, 1945. 

CHIEF JUSTICE : 

WALTER P. STA4CY 

ASSOCIATE JUSTICES : 

MICHAEL SCHENCE, J. WALLACE WINBORNE, 
WILLIAM A. DEVIN, A. 9. F. SEAWELL, 
M. V. BARNHILL, EMERY B. DENNY. 

ATTORNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

GEORGE B. PATTON, 
W. J. ADAMS, JR., 
H. J. RHODES. 

SUPREME COURT REPORTER : 

JOHN M. STRONG.+ 

CLERK OF THE SUPREME COURT : 

ADRIAN J. NEWTOX. 

MARSHAL A S D  LIBRARIAN : 

DILLARD S. GARDNER. 

t On leave, U. S. Army, Acting Reporter, Joseph B. Cheshire 
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J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District Addrese 

C. E. THOMPSOK ....................................... F i s t  ................................. Elizabeth City. 
WALTER J. BONE ........................................... Second .............................. Xashville. 
R. HUKT PARKER ......................................... T i  ................................ R a n o e R a p i d s .  
CLAWSOK L. WILLIAMS .............................. Fourth .............................. Sanford. 
J. PAUL FRIZZELLE. ...................................... i f  t h  ................................. n o w  Hill. 
HENRY L. STEVEKS, JR ................................ Sisth ................................ Warsaw. 
W. C. HARRIS ................................................. S e ~ e n t h  ............................ Raleigh. 
JOHK J. BURNET .......................................... Eighth .............................. Wilmingto~~. 
Q. I<. NIMOCI~S. JR ................................... ...Xinth ................................ Fayetteville, 
LEO CARR ...................................................... Tenth ................................ Burlingto~i. 

SPECIAL JUDGES 

W. H. S. BVRGWYK ............................................................................... Woodland. 
LUTHER HA~IILTOK ................................................................................. forehead City. 

WESTERN DIVISION 

JOHN H. CLEMENT ........................................ Eleventh .................... Winston-St~lrm. 
H. HOYLE SINK .............................................. Twelfth ......................... Greensboro. 
F. DONALD PHILLIPS .................................... Thirteenth .................... Roclringht~m. 
WILLIAM H. BOBBITT ................................. Fourteenth ................... Charlotte. 
B ~ A N K  BI. ARMSTRONG ................................. Fifteenth ...................... Troy. 
WILSON WARLICK .................................... Sixteenth ..................... Newton. 
J. A. ROUSSEAU ........................................... Seventeenth ............... North W i l l i e s l ~ ~ r ~  
J. WILL PLESS, JR ......................................... Eighteenth . . . . . . . . . . . .  Marion. 
ZEB V. SETTLES ............................................ i e t e e n t h  .............. Asheville. 
FELIX E. ALLEY, SR .................................... .T. 
ALLEN H. GWYN ...................................... Twenty-first ........... .... Reidsville. 

SPECIAL JUDGES 

HUBERT E. OLIVE .................................................................................... Lexington. 

EMERGENCY JUDGES 

HENRY A. GRADY ................................................................................. Sew Bern. 
G. V. COWPER ........................................................................................ Kinston. 



SOLICITORS 

EASTERN DIVISION 

Name District Addreae 
CHESTER R. MORRIS ...................................... First ................................. Currituck. 
GEORGE hi. FOUNTAIN ................................ Second .............................. Tarboro. 
ERNEST R. TYLER ........................................ Third ................................ Roxobel. 
W. JACK HOOKS ....................................... Fourth .............................. Kenly. 
D. M. CLARK .................................................. Fifth ................................. Greenville. 
J. ABNER BARKER ......................................... Sixth ................................ Roseboro. 
WILLIAX Y. BICKETT ................................... Seventh ............................ Raleigh. 
CLIFTON L. MOORE ........................................ Eighth .............................. Burgaw. 
F. ERTEL CARLYLE ...................................... ..Ninth ................................ Lumberton. 
WILLIA&I H. MCRDOCK ................................ Tenth ................................ Durham. 

WESTERN DIVISION 

J. ERLE MCMICHAEL .................................... Eleventh .......................... Winston-Salem. 
J. LEE WILSON ............................................. Twelfth ........................... Greensboro. 
EDWARD H. GIBSOS ....................................... Thirteenth ................. Lanrinburg. 
BASIL L. WHITENER ................................. Fourteenth ...................... Gastonia. 
CHARLES L. COGGIN ...................................... Fifteenth ......................... Salisbury. 
FOLGER TOWSSEND ....................................... Sixteenth ...................... ..,Lenoir. 

.................... .......................................... AVALON E. HALL Seventeenth Yadkin~~ille.  
C. 0. RIDINGS ............................................ Eighteenth ................. o r e  City. 
JAMES S. HOWELL ................................. L i n e t e e n t h  ...................... Asheville. 

.......................................... ....................... JOHN &I. QUEEN Twentieth Waynesville. 
R. J. SCOTT .................................................... T~enty-f i rs t  .................... Danbury. 



SUPERIOR COURTS, FALL TERM, 

The numerals in parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 

THIS  CALENDAR I S  UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

Fall Term, 19454udge  Harris. 

Beaufort-Sept. 17* ( A ) ;  Sept.  241 
S t ;  xov. 5' ( A ) ;  Dec. 31. 

Camden-Aug. 27. 
Chowan-Sent. 10; Nov. 26. 
Currituck-Sept. 3. 
Dare-Oct. 22. 
Gatrs-Sov. 19. 
Hyde-Aug. 20t ;  Oct. 15. 
Pasquotank-Sept. 171; Oct. 81 ( A )  

5 t ;  xov. 12*. 
Perquimans-Oct. 29. 
Tyrrell-Oct. 1. 

Oct. 

Nov. 

SECOND JUDICIAL DISTRICT 

Fall Term, 1945-Judge Burney. 

Edgecombe-Sept. 10; Oct. 15. 
hlarhn-Sept. 17 (2 ) ;  Kov. 191 (A)  (2) :  

Dec. 10. 
Sash-Aug. 27; Sept. 171 (A)  (2 ) ;  Oct. 

8 t ;  Xov. 26*; Dec. St. 
Washington-July 9; Oct. 221. 
Tt'ilson-Sept. 3 ;  Oct. l t ;  Oct. 29t ( 2 ) ;  

Dec. 3 (A) .  

THIRD JUDICIAL DISTRICT 

Fall Term, 1945-Judge Nimocks. 

Bertie-Aug. 27 ( 2 ) ;  Nov. 12 (2) .  
Halifax-Aug. 13 (2 ) ;  Oct. I t  ( A )  ( 2 ) ;  

Oct. 22* ( 2 ) ;  Nov. 26 (2).  
Hertford-July 30; Oct. 15 ( 2 ) .  
Northampton-Aug. 6 ;  Oct. 29 (2).  
Vance-Oct. 1'; Oct. St. 
Warren-Sept. 17'; Sept. 241. 

FOURTH JUDICIAL DISTRICT 

Fall Term, 1945-Judge Carr. 

Chatham-July 30t ( 2 ) ;  Oct. 22. 
Harnett-Sept. 3* ( A ) ;  Sept. 17 t ;  Oct. 1t 

(A)  (2 ) :  Nov. 12* (2) .  
Johnston-Aug. 13*; Sept. 24t ( 2 ) ;  Oct. 

15; Nov. 5 t ;  Nov. 121 ( A ) ;  Dec. 10 (2).  
Lee-July 16;  Sept. l o t ;  Sept. 171 ( A ) ;  

Oct. 29 
Wayne-Aug. 20; Aug. 27? ( 2 ) ;  Oct. 8 t  

( 2 ) ;  Nov. 26 (2) .  

FIFTH JUDICIAL DISTRICT 

Fall Term, 1945 J u d g e  Thompson. 

Carteret-Oct. 15; Dec. 3t .  
Craven-Sept. 3'; Oct, l t  ( 2 ) ;  Nov. 197 

( a ) .  
Greene-Dee. 3 (-4);  Dec. 10 (2).  
Jones-Aug. 1 3 t ;  Sept. 17; Dec. 10 (A) .  
Pamlico-Nov. 5 (2).  

Pitt-Aug. 20t;  Aug. 27; Sept. 101; Sept. 
24t;  Oct. 22t ;  Oct. 29; Kov. 191 (A) .  

SIXTH JUDICIAL DISTRICT 

Fall Term, 1945-Judge Bone. 

Duplin-July 23%; Aug. 27t (2) ; Oct. 1.; 
Dec. 3 t  (2).  

Lelloir-Aug. 20; Sept. 24 t ;  Oct. 15; Nov. 
51 ( 2 ) ;  Dec. 10 (A) .  

Onslow-July 161; Oct. , B ;  h'ov. 197 (2 ) .  
Sam~son-Aug. 6 ( 2 ) ;  Sept. 101 ( 2 ) ;  

Oct. 22 ( 2 ) ;  (first week mixed, second 
civil). 

SEVENTH JUDICIAL DISTRICT 

Fall Term, 1946Judge  Parker. 

Fmnklin-Sept. 171 (2 ) ;  Oct. 8'; Nov. 
961 1 9 )  - " ,  \-,. 

Wake-July 9'; Sept. 3" (21; Sept. 17t  
(A)  ( 2 ) ;  Oct. 1'; Oct. l 5 t  ( 3 ) ;  Nov. 5'; 
Nov. 12; ( 2 ) ;  Nov. 26t ( A ) ;  Dee. 3* ( A ) ;  
Dec. l o* ;  Dec. 171. 

EIGHTH JUDICIAL DISTRICT 

Fall Term, 1945 J u d g e  Williams. 

Brunswick-Sept. 3; Sept. 101. 
Columbus-Aug. 2 i ' ;  Sept. 24i ( 2 ) ;  Nov. 

12"; Nov. 19: (2) .  
l iew Hanover-July 23'; Aug. 131; Aug. 

20*; Oct. ST ( 2 ) ;  Oct. 29*; Kov. 5 ,  Dec. 37 
I Z ) .  

Pender-July 169; Sept. 17*; Oct. 22t. 

SIXTH JUDICIAL DISTRICT 

Fall Term, 1945 J u d g e  Frizzelle. 

Bladeu-Aug. 6 t ;  Sept. l i * .  
Cumbertand-Aug. 27*; Sept.  24t (2)  ; 

Oct. 8* ( A ) ;  Oct. 22t ( 2 ) ,  Nov. 19* (2) .  
Hoke-July 30 t ;  Aug. 20; Sov.  12. 
Robeson-July 9 t  ( 2 ) ;  Aug. 13'; Aug. 

27t ( 4 ) ;  Sept. 3' ( 2 ) ;  Sept. 2 4 *  ( A ) ;  Oct. 
8.1 ( 2 ) ;  Oct. 22* ( A ) ;  Nov. 5*; Nov. 12* 
( A ) ;  Dec. 26t ( 2 ) ;  Dec. l i * .  

TENTH JUDICIAL DISTRICT 

Fall Term, 1945 J u d g e  Stevens. 

Alainance-July 30t t h )  ; Aug. 13*; Sept. 
3 t  (21; Nov. 127 (A)  ( 2 ) ;  Xor .  26*. 

Durham-July IF*; Ju ly  30 r  (A)  ( 2 ) ;  
Sept. 3* (A)  ( 2 ) ;  Sept. l i t  (A)  ( 3 ) ;  Oct. 
8': Oct. 15 t  ( A )  12): Oct. 29t ( 2 ) :  Dec. 3*. 

hAnvi11e--j~1y'23';  h'ov. 12 '(2): ~ 

Orange-Aug. 20; Aug. Z i t ;  Oct. I t ;  
net 1 0  - - -. - - . 

Person-Aug. 6 ;  Oct. 15 



COURT CALENDAR. vii 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

Fall Term, 1945-Judge Nettles. 

Ashe-July 23t ( 2 ) ;  Oct. 22'. 
Alleghany-Oct. 1. 
Forsyth-July 2' ( 2 ) ;  Sept. 3* ( 2 ) ;  Sept. 

177 (3) (A)  las t  week; Oct. 8* (2 ) ;  Oct. 
22t ( A ) ;  Oct. 29t ;  Nov. 12*; Nov. 19t  ( 2 ) ;  
Dec. 3* (2).  

TWELFTH JUDICIAL DISTRICT 

Fall Term, 1945Judge  Alley. 

Davidson-AUK. 20; Sept. lot ( 2 ) ;  Oct. I t  
(A)  ( 2 ) ,  Nov. 19 (2) .  

Guilford-Greensboro: Ju ly  9; Ju ly  30; 
Aug. 13 t ;  ~ u g .  27t ( 2 ) ;  Sept. 10 ( A ) ;  
Sept. 241 ( 3 ) ;  Oct. 15; Oct. 29 (3 ) ;  Nov. 
19 t  ( 2 ) :  Dec. 3t  (2)  : Dec. 3 ( A ) ;  Dec. 24. 

H igh  Point :  Ju ly  16; Aug. 6 t ;  Sept. 17 
( A ) ;  Oct. 22.1; Oct. 29 (2) ( A ) ;  Dec. 14 
(A) .  

THIRTEENTH JUDICIAL DISTRICT 

Fall Term, 1945-Judge Clement. 

Anson-Sept. 101; Sept. 24*; Nov. 12t.  
Moore-Aug. 13*; Sept. 17t (2) (A)  l a s t  

week. 
Richmond-July 16 t ;  Ju ly  23'; Sept. 3 t ;  

Oct. I * ;  Nov. 57. 
Scotland-Aug. 6 ;  Oct. 29t ;  Nov. 26 (2) .  
Stanly-July 9; Sept. 3t  (2) ( A ) ;  Gct. 

8 t ;  Nov. 19. 
Union-Aug. 20 (2 ) ;  Oct. 15 (2 ) .  

FOURTEENTH JUDICIAL DISTRICT 

Fall Term, 1945-Judge Sink. 

Gaston-July 23*; J u l y  30t ( 2 ) ;  Sept. lo* 
( A ) ;  Sept. 17t  ( 2 ) ;  Oct. 22'; Oct. 29t ( A ) ;  
Nov. 26* ( A ) ;  Dec. 31 (2).  

Mecklenburg-July 9* (2)  ; Ju ly  30* I A )  ; 
Aug. 6* ( A ) ;  Aug. 13. ( 2 ) ;  Aug. Zi*; Sept.  
3 t  ( 2 ) ;  Sept. 3t  (A)  ( 2 ) ;  Sept. 17t (A)  ( 2 ) ;  
Sept.  17' ( A )  ( 2 ) ;  Oct. I t  (A)  ( 2 ) ;  Oct. 
I * ;  Oct. St ( 2 ) ;  Oct. 15t (A)  ( 2 ) ;  Oct. 291 
(A)  ( 2 ) ;  Oct. 291 ( 2 ) ;  Nov. 121 (A)  ( 2 ) ;  
Nov. 12'; NOT. 19t ( 2 ) ;  Nov. 26t (A)  ( 2 ) ;  
Dec. 3' ( A )  (21 ,  Dee. l o t  (A)  (2).  

FIFTEENTH JUDICIAL DISTRICT 

Fall Term, 1945 J u d g e  Phillips. 

Alexander-AUK. 27 (A)  (2) .  
Cabarrus-Aug. 20*; Aug. 277; Oct. 15 

( 2 ) ;  Oct. 121 ( A ) ;  Dec. 3 t  (A) .  
Iredell-July 30 ( 2 ) ;  Nov. 5 (2) .  

SIXTEENTH JUDICIAL DISTRICT 
Fall Term, 194SJudge Gwyn. 

Burke-Aug. 6 ( 2 ) ;  Sept. 24t ( 3 ) ;  Dec. 
10 (2).  

Caldwell-Aug. 20 (2 ) ;  Oct. I t  (A)  (2 ) ;  
Sov.  26 (2). 

Catawba-July 2 (2 ) ;  Sept. 3 t  ( 2 ) ;  Kov. 
12"; Nov. 197. 

Cleveland-July 23 (2 ) ;  Sept. 10t  ( A ) ;  
Sept. 17t ( A ) ;  Oct. 29 (2).  

Lincoln-July 16; Oct. 15 (2)-first week 
mixed, second civll. 

Watauga-Sept. 17 (2) (A)  second week. 

SEVEXTEESTH JUDICIAL DISTRICT 
Fall Term, 1945Judge  Bobbitt. 

Avery-July 2 (2 ) ;  Oct. 15 (2).  
Davie-Aug. 27; Dec. 3t. 
Mitchell-July 23t ( 2 ) ;  Sept. 17 (2).  
Wilkes-Aug. 6 ( 2 ) ;  Oct. I t  ( 2 ) ;  Dec. 

> - -. 
1 U  ( 3 ) .  

Yadkin-Aug. .. .* ;  xov. 197 (2) 

EIGHTEENTH JUDICIAL DISTRICT 
Fall Term, 1 9 4 M u d g e  Armstrong. 

Henderson-Oct. 8 ( 2 ) ;  Nov. 19t (2) .  
McDowell-July St ( 2 ) ;  Sept. 3 (2).  
Polk-Aue. 20 (2) .  . ~ - .  -. ~ - ,  
Rutherford-Sept. 24t ( 2 ) ;  Nov. 5 (2).  
Transylvania-July 23 (2) ; Dec. 3 (2) .  
Yancey-Aug. 6 ( 2 ) ;  Oct. 22t (2).  

NINETEENTH JUDICIAL DISTRICT 
Fall Term, 1 9 4 M u d g e  Warlick. 

Buncombe-July 97 ( 2 ) ;  Ju ly  16 (A)  ( 2 ) ;  
Ju ly  23.; July 30; Aug. 6t  ( 2 ) ;  Aug. 20*; 
Aug. 20 (A)  ( 2 ) :  Sepr. 3 t  ( 2 ) ;  Sept.  17'; 
Sept. 17 (A)  ( 2 ) ;  Oct. I *  ( 2 ) ;  Oct. 15*; 
Oct. 15 (A)  ( 2 ) ;  Oct. 29; Nov. St ( 2 ) ;  Nov. 
19': Nov. 19 (A)  ( 2 ) ;  Dec. 3t  ( 2 ) :  Dec. 
17*; Dec. l i  ( A )  (2) .  

Madison-Aug. 2:; Sept. 24; Oct. 22; 
Nov. 26; Dee. 24. 

TWENTIETH JUDICIAL DISTRICT 
Fall Term, 1945-Judge Rousseau. 

Cherokee-Aug. 6 ( 2 ) ;  Nov. 5 ( 2 ) .  
Clay-Oct. 1. 
Graham-Sept. 3 ( 2 ) .  
Haywood-July 9 ( 2 ) ;  Sept. 17t ( 2 ) ;  

Nov. 19 (2 ) .  
Jackson-Oct. 8 ( 2 ) .  
Macon-dug. 20 ( 2 ) ;  Dec. 3 ( 2 ) .  
Swain-July 23 ( 2 ) ;  Oct. 22 (2 ) .  

TWENTY-FIRST JUDICIAL DISTRICT 
Fall Term, 1945--Judge Pless. 

*For  criminal cases. 
:For civil cases. 
:For jail and civil cases. 
'A)  Special or Emergency Judge  t o  be assigned. 

' Caswell--July 2; Nov. 12 (2) .  
Montgomery-July 9 ;  S e ~ t .  241; Oct. 1 ;  

Oct. 29t. 
Randolph-July 161 ( 2 ) ;  Sept. 3*: Oct. 

22t (A)  ( 2 ) ;  Dee. 3 (2).  
Rowan-Sept. 10 ( 2 ) ;  Oct. 8 t ;  Oct. 15t 

( A ) ;  Nov. 19 (2).  

Rockingham-Aug. 6' ( 2 ) ;  Sept. 3: ( 2 1 :  
Oct. 22t ;  Oct. 29* ( 2 ) ;  5-ov. 26t ( 2 ) ;  Dec. 
lo*. 

Stokes-Aug. 20; Oct. 8'; Oct. 1 s t .  
Surry-July A ( 2 ) ;  Sept. 17;  Sent. 24 ( 2 ) ;  

Dec. 17. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-Don GILLIAM, Judge, Wilson. 
Middle District-Jo~nson J. HAYES, Judge, Greensboro. 
Western District-EDWIN PATES WEBB, Judge, Shelby. 

EASTERN DISTRICT 
Terms-District courts are  held a t  the time and place a s  follows: 

Raleigh, criminal term, fifth Monday after the fourth Monday in 
March and September; civil term, second Monday in March and 
September. A. HAND JAMES, Clerk. 

E'ayetteville, third Monday in March and September. MRS. LORA C. 
BRITT, Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. SADIE A. 
HOOPER, Deputy Clerk, Elizabeth City. 

Washington, first Monday after the fourth Monday in March and 
September. J. B. RESPASS, Deputy Clerk, Washington. 

New Bern, second Monday after the fourth Monday in March and Sep- 
tember. MATILDA H. TURNER, Deputy Clerli, New Bern. 

Wilson, third Monday after the fourth Monday in March and Septem- 
ber. GRACE T. VIVERETT, Deputy Clerk, Wilson. 

Wilmington, fourth Monday after the fourth Monday in March and 
September. ......................... Deputy Clerk, Wilmington. 

OFFICERS 

CHARLES IT. ROUSE, United States Attorney, Kinston. 
CHAUNCEY H. LEGGETT, Assistant United States Attorney, Tarboro. S. C. 
F. S. WORTHY, United States Marshal, Raleigh. 
A. HAND JAUES, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 
Terms-District courts a re  held a t  the time and place a s  follows: 

Durham, fourth Monday in September and first Monday in February. 
HENRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Monday in June and December. HENRY REYNOLDS, 
Clerk ; MYRTLE D. COBB, Chief Deputy; LILLIAN HARKRADEB, Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE B. GRUBB, Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY RWN- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and Kovember. HEXRY REYNOLDS, 
Clerk, Greensboro;  ELI.^ SIIORE. Deputy Clerk. 

Wilkesboro, third Monday in May and November. HENRY REYNOLDS, 
Clerk, Greensboro; C. 11. COWLES, Deputy Clerk. 

OFFICERS 

BRYCE R. HOLT, Acting United States District Attorney, Greensboro. 
ROBT. S. MCNEILL, Assistant United States Attorney. Winston-Salem. 
MISS EDITH HAWORTH, Assistant United States Attorney, Greensboro. 
JOHN D. MCCOKKELL, Assistant United States Attorney, Greensboro. 
EDXEY RIDGE, United States Marshal, Greensboro. 
HENBY REYNOLDS, Clerk United States District Court, Greensboro. 

viii 



UNITED STATES COURTS. ix 

WESTERN DISTRICT 

Terms-District courts a re  held a t  the time and place a s  follows: 
Asheville, second Monday in May and November. J. T. JORDAN, 

Clerk ; OSCAR L. MCLURD, Chief Deputy Clerk : WILLIAM A. LYTLE, 
Deputy Clerk; MRS. HENRIETTA PRICE GILLESPIE, Deputy Clerk. 

Charlotte, first Monday in April and October. FAN BABNETT. Deputy 
Clerk, Charlotte. 

Statesville. fourth Monday in April and October, ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
J. T. JORDAN. Clerk. Asheville. 

B r ~ s o n  City, fourth Monday in May and Kovember. J. Y. JOBDAI?, 
Clerk. 

OFFICERS 

DAVID E. HENDERSON, United States Attorney, Charlotte. 
THOS. A. UZZELL, JR., Assistant United States Attorney, Asheville. 
W. M. XICHOLSON, Assistant United States Attorney. Charlotte. 
CHARLES R. PRICE. United States Marshal, Asheville. 
J. Y. JORDAK, Clerk United States District Court, Asheville. 



LICENSED ATTORNEYS 
FALL TERM, 1945. 

I. Edx~ard L. Cannon, Secretary of the Board of Law Examiners of the 
State of Sort11 Carolina, do certify that  the following named persons have 
duly passed the examinations of the Board of Law Examiners as  of August 9, 
1945 : 

RIGCS, ISLEY &S~~URCHISON ....................... .. .................................................... Lumbertol~, 
BURTON, BERNARD OTTWAY ........................................................................... IIiltoa. 
DET~ANE, G R A H ~ M  STUART ................. .. ...... ...... ....................................... Ton~ahax~lc. 
WILL, CECIL JAMES ............................... ............................................................A irden. 
HUDSON, JAMES GILES, JR ......................................................................... Salisbury. 
LETT. IDRIENNE ESTHER Charlotte. 
PARKER, JOSEPH WILEY ............... .. .............................................................. Kelford. 
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A R G U E D  A N D  DETERMINED 
IN T H E  

SUPREME COURT 

N O R T H  CAROLINA 

RALEIGH 

S P R I N G  TERM, 1945 

,4DA V. WHITEHURST AXD HUSBAXD, CECIL WHITEHURST, SOPIIIA 
MORGAN -4ND HI-SBAND, J. C. RLORGAS, AXD FLOSSIE KOSAP A N D  

HUSBAND, HEXIIY SOSAP, r. H E S R P  D. ABBOTT. 

(Filed 28 February, 1943.) 

1. Wills 5s 30, 46: Registration § 4b- 

Where the executor of a will, who is also the propounder and one of 
the devisees, purchases the interest of other devisees and conveys to a 
third party, he is not an innocent purchaser and his deed, eseclited 
pendente litc, docs not conrey a good title. 

2. Sanie- 

A11 innocent purchaser for value m i t h o ~ ~ t  notice from a deviwe, prior 
to the filing of a cavent, ~inqnestionably acquires an unassailable titlr. 
G. S., 31-19. 

3. Lis Pendrns a§ 2, 3a, 3b- 

S t  common law a pending suit  as notice to all the world, but now the 
pending action does not constitnte notice a s  to lmld in another co~nltg 
until and unless noticc thereof is filed in the connty in which the land 
lies. G. S., 1-116. 

4. Lis Pendens § 5 :  Registration 4+ 

The effect of lis pclidclis and the effect of registration are  one n 1 2  the 
same, each being a record notice upon the absence of which a p r o q , r ~ t i v ~  
innocent purchaser may rely. 
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5. Lis Pendens 5 1: Wills $8 17, 30- 
The Legislature intended the term "action," as  used in our lis pendens 

statute, G. S., 1-116, to  embrace all judicial proceedings affecting the 
title to real property or in which title to  land is a t  issue, including the 
caveat to  a will. 

6. Actions 3 4- 

The word "action," when unqualified, is  a n  inclusive term and connotes 
all judicial proceedings of a civil nature maintained and prosecuted for 
the purpose of asserting a right or redressing a wrong. 

7. Wills $5 17, 30: Lis Pendens 5 1- 
While a caveat is  not a n  adverse proceeding in the ordinary sense and 

the will is the res involved, any final decree therein will directly affect 
the title to land devised, hence the filing of lis pendens is  essential to 
give constructive notice to those not directly interested. 

8. Lis Pendens 5 1- 
Li s  pendens notice under our statute is not exclusive, nor is it  designed 

to protect intermeddlers. G. S., 1-116. 

9. Lis Pendens 5 3a: Judgments § 1 6 -  
When a person acquires an interest in property, pending an action in 

which title thereto is  a t  issue, from one of the parties to the action, with 
notice of the action, actual or constructive, he is bound by the judgment 
therein just a s  the party from whom he bought would have been. 

10. Deeds @ 4, 11, 24: Registration 5 4+ 
He who claims to be a bona fide purchaser for value without notice, so 

as  to avoid the defective character of his deed, asserts an affirmative 
defense and has the burden of proving that fact. 

11. Wills 8 30: Constitutional Law 5 1+ 

Whatever may be the effect of ch. 108, Public Laws 1921 (G .  S., 31-20, 
21), i t  does not control rights which accrued prior to its enactment. 
N. C. Const., Art. I, secs. 17, 19. Hence, when an original will probated 
in 1910 is invalidated by judicial decree, a certified copy thereof recorded 
in another county becomes void and one who purchases with notice of the 
caveat cannot convey any title thereunder, either before or after notice 
of its invalidity has been filed in the county where the certified copy has 
been recorded. The only purpose of such certified copy was to give notice 
of the source of title. 

APPEAL b y  plaintiffs f r o m  N i m o c k s ,  J., a t  August  Term, 1944, of 
CAMDEN. N e w  trial.  

Special groceeding f o r  the  sale of land f o r  par t i t ion i n  which defend- 
a n t  filed answer denying the  alleged title of plaintiffs a n d  pleading sole 
seizin and  adverse possession under  color f o r  more  t h a n  twenty years. 
T h e  answer hav ing  raised issues of fact, t h e  cause was t ransferred to  
t h e  civil issue docket of Camden County Superior  Cour t  f o r  trial.  
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John L. Hinton, a resident of Pasquotank County, died testate in 
January, 1910, and on 29 January, 1910, his will was probated in 
common form in Pasquotank County. A copy of the will was certified 
to and recorded in the office of the Clerk of the Superior Court of 
Camden County. 

The will devised the lands of testator to his wife and his children 
other than J. C. Hinton who predeceased the testator. No provision 
was made in the will for the widow and children of the deceased son. 

At  the time of his death the testator owned a tract of land in Camden 
County known as the Abbott Ridge Farm containing 324 acres. On 
12 August, 1910, R. L. Hinton, son of the testator, pu~chased the inter- 
est of the other devisees and took deed therefor, which was duly regis- 
tered in the Camden County registry. 

On 30 September, 1918, the widow and children of J. C. Hinton, 
deceased, filed a caveat to the will of John L. Hinton. No notice of 
lis pendens was filed in  Camden County or indexed or cross-indexed in 
the Zis pendens docket in the office of the Clerk of the Superior Court in 
Pasquotank County. 

On 24 July, 1919, R. L. Hinton, while the hearing on the caveat was 
pending, conveyed the Abbott Ridge Farm in Camden County to one 
T. G. McPherson. 

On 10 January, 1920, judgment was entered in the caveat proceedings 
sustaining the caveat on the grounds of mental incapacity and undue 
influence and declaring the will null and void. On appeal to this Court 
the judgment was affirmed. I n  re H i n f o n ,  180 N.  C., 206, 104 S. E., 
341. The judgment declaring the will null and void was not certified to 
Camden County and no marginal entry mas made on the certified copy 
of the will as recorded in Camden. 

On 4 December, 1923, McPherson conveyed to defendant Henry D. 
Abbott that part of the Camden County farm which is described in the 
complaint and is the subject matter of this action. 

When the cause came on for hearing in the court below, the jury, by 
their answers to the issues submitted, found that T. G. McPherson and 
H. D. Abbott were each purchasers for value and without notice of the 
claim of plaintiffs. There was judgment on the verdict decreeing that 
plaintiffs have no right, title, or interest in the land in controversy and 
plaintiffs appealed. 

P. W .  N c X u l l a n  a n d  J o h n  H.  Hrrll for p l a i n t i f s ,  nppel lanfs .  
W. I. Hals f ead  a n d  W .  A. W o r t h  for de fendnn f ,  appellee. 

BARNHILL, J. R. L. Hinton was a devisee, executor, and propounder 
of the will of John L. Hinton. He  purchased the interest of ihe other 
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devisees in the Camden County property. H e  and the other devisees 
mere dealing i n f e r  partes i n  the property of the estate. H e  conveyed the 
land after the caveat mas filed. Any claim that  he mas an innocent third 
party and that his deed, executed pendente l i te,  conreyed a good title is 
without substance. To hold otherwise would open the door for parties to 
litigation to convey the subject matter of the litigation pending a hearing 
and thus render the court powerless to  enforce its ourll decrees. iVewberv, 
v. H i n f o n ,  190 K. C., 108, 129 S. E., 181. 

As to T. G. McPherson, grantee of R. L. Hinton, a different question 
arises. H a d  he purchased before the filing of the caveat unquestionably 
under our decisions his title would have been unassailable. G. S., 31-19 ; 
Sezubern  c. Le igh ,  184 N .  C., 166, 113 S. E., 674; W h i t e h u r s t  v. H i n t o n ,  
209 N. C., 392, 184 S. E., 66;  Anno. 26 A. L. R., 270. But  such is not 
the case. H e  acquired title to  the property in Camden after the filing 
of the caveat from one of the devisees who was directly affected by the 
proceedings then pending in Pasquotank, the county in which the orig- 
inal will was probated. I s  he charged with constructive notice of the 
claim of plaintiffs? 

At  common lam a pending suit was regarded as notice to all the world. 
The  complaint or cross-complaint, as the case might be, was the l i s  
pendens  and any person dealing with the property pendente l i te  was 
bound by the judgment rendered. Insurance  Co. v. K n o s ,  220 X. C., 
725, 18  S. E .  (2d),  436; 34 Am. Jur. ,  363. 

The ever-increasing volume of litigation rendered this common law 
rule so harsh and burdensome upon abstracters that  the Legislature 
intervened and adopted the modifying Acts now incorporated in Article 
11, chapter 1, General Statutes of Nor th  Carolina. Now the pending 
action does not constitute notice as to land in another county until and 
unless notice thereof is filed in  the county in  which the land is located. 
G. S., 1-116, et seq.; Collingzuood v. B r o w n ,  106 N.  C., 362; Spencer  1.. 

Credle ,  102 5. C., 68. 
When a will is probated in common form, any interested party may 

appear and enter a caveat. G. S., 31-32. Bu t  a caveat is an  i n  r e m  
proceedings. I n  effect i t  is nothing more than a demand that  the will 
be produced and probated in  open court, affording the caveators an  
opportunity to attack i t  for the causes and upon the grounds set forth 
and alleged in the caveat. I t  is an attack upon the validity of the 
instrument purporting to be a will and not an "action affecting the title 
to real property." The will and not the land devised is the r r s  i nvo l~ed  
in  the litigation. Prospective purchasers were held to notice that  pro- 
bate jurisdiction was in Pasquotank County and if they acquired title 
without ascertaining the status of the proceedings in that  county they 
did so a t  their peril. Hence the Zis pendens statute has no application. 
So  contend the appellants. 
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Thus we are called upon to decide the force and effect of the lis pendens 
statute as i t  relates to a caveat proceedings. 

The registration statute, G. S., 43-18, modifies the common law rule 
of lis pendens. I t s  purpose is to stabilize titles by requiring recordation 
of all deeds, mortgages, or other paper writings which transfer or encum- 
ber the title to land. Our Zis pendens statute, above cited, is designed to 
supplenlent the registration law and to provide a simple and readily 
available means of ascertaining the existence of adverse claims to land 
not otherwise disclosed by the registry. Notice under the Act is required 
to give constructive notice to prospective purchasers when the claim is in 
derogation of the record. Insurance Co. v. Knox, supra. 

The effect of lis pendens and the effect of registration are in their 
nature the same thing. They are only different examples of the opera- 
tion of the rule of constructive notice. One is simply a record in one 
place and the other is a record in another place. Each serves its purpose 
in  proper instances. They are each record notices upon the absence of 
which a prospective innocent purchaser may rely. 

Bearing this broad general purpose in mind, it would seem to be 
apparent that the Legislature intended the term "action," as used in 
G. S., 1-116, to embrace all judicial proceedings affecting the title to 
real property or in which title to land is a t  issue. 

Naturally proceedings in court are divided into various classifications. 
Each class has its own particular label. But the word "action," when 
unqualified is an inclusive term and connotes all judicial proceedings 
of a civil nature maintained and prosecuted for the purpose of asserting 
a right or redressing a wrong. When qualified, as in  the statute, by the 
term "affecting the title to real property," it includes and embraces all 
such proceedings wherein the title to real property is at  issue. 

Such is a caveat. Though not an adverse proceedings in the ordinary 
sense, interested parties are notified and given an opportunity to be 
heard. Legal rights are at  stake and the issues raised are tried as in 
other civil actions. 

While in one sense the will is the res involved in the caveat proceed- 
ings, i t  is quite clear that any final decree entered therein will directly 
affect the title to the land devised. The ~roba ted  will constitutes a 
muniment of title unassailable except in a direct proceedings. G. S., 
31-19. I t  operates as a conveyance of title to the land devised. Any 
action or proceedings contesting its validity directly assails the validity 
of such conveyance and necessarily involves the title. Hence the filing 
of notice under the lis pendens statute is essential to give constructive 
notice to those who are not directly interested in the proceedings. 
McIlzura,th v. Hollander, 39 Am. Rep., 484. 
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But lis pendens notice under the statute is not exclusive. Nor is i t  
designed to protect intermeddlers. When a person acquires an interest 
in property pending an action in which the title thereto is at  issue, from 
one of the parties to the action, with notice of the action, actual or 
constructive, he is bound by the judgment in the action just as the party 
from whom he bought would have been. This rule seems to be universal 
and is considered by all the courts to be absolutely necessary to give 
effect to the judgments of the courts because, if it was not so held, a 
party could always defeat the judgment by conveying in anticipation of 
it to some stranger and the claimant would be compelled to commence a 
new action against him. Rollins v. Henry,  78 N.  C., 342; Jarrett v. 
Holland, 213 N.  C., 428, 196 S. E., 314. 

"Our statute on the subject . . . only purports to deal with construc- 
tive notice, and its effect on subsequent purchasers, but where one buys 
from a litigant with full notice or knowledge of the suit, and of its 
nature and purpose, and the specific property to be affected, he is con- 
cluded or his purchase will be held ineffective and fraudulent as to decree 
rendered in the cause and the rights thereby established. Gm'swold a. 
Muller, 15 Barbour, 520; Corwin v. Bensley, 43 Cal., 253-262; Wick  
v. Dawson, 48 West Va., 469-475; 25 Cyc., 1452; Bennett on Lis Pen- 
dens, 319." Morris v. Basnight, 179 N .  C., 298, 102 S. E., 389. 

Plaintiffs offered evidence tending to show that when the court pro- 
ceedings was being heard a t  the January Term, 1919, McPherson was 
present in court and that he talked about the case in the presence of his 
son and his brother, all prior to the time he purchased. Upon this 
evidence, which is uncontradicted, plaintiffs duly requested the court to 
give a peremptory charge on the second issue, which is as follo~vs: 

"Did T. G. McPherson purchase the lands in controversy for value 
and without notice of plaintiffs' claim?" 

The court declined to give the requested instruction. Instead i t  
charged the jury that the burden rested upon the plaintiffs to show that 
McPherson "did not purchase it for value and that at  the time he, T. G. 
McPherson, had notice of plaintiffs' claim to the land in question" and 
that if they failed to so find they should answer the second issue "Yes." 
I n  this there was error prejudicial to the plaintiffs. 

As heretofore stated, a party directly interested in a judicial proceed- 
ing affecting the title to real property cannot convey a good title to the 
res pendente lite. Even so, the grantee acquires a good title provided he 
purchases (1)  for value, and (2) without notice, actual or constructive. 
Both conditions must appear. Hence the absence of either is fatal. 

The uncontroverted evidence tends to show and i t  seems to be ad- 
mitted that Hinton conveyed to McPherson pendente lite. This being 
true, his deed was ineffective and fraudulent as against the final decree 
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in  the pending action. Upon such showing plaintiffs were entitled to 
judgment, certainly as against McPherson, unless i t  should be made to 
appear that he purchased for value and without notice. This is an 
affirmative defense and he who claims to be a bona fide purchaser for 
value without notice so as to avoid the defective character of his deed 
has the burden of proving that fact. Hughes v. Fields, 168 N.  C., 520, 
84 S. E., 804; King v. McRackan, 168 N .  C., 621, 84 S. E., 1027 
(affirmed on rehearing, Ring v. McRnclcan, 171 N.  C., 752, 88 S. E., 
226); 27 R. C. L., 737. 

The conditions under which defendant acquired title are on this record 
immaterial. At that time there was no presumptively valid will of 
record operating as a muniment of title. I t  had been annulled by decree 
of court. I t  protects a purchaser only until vacated. G. S., 31-19. I t  
follows that his title rests squarely upon the title possessed by his grantor. 

I f  McPherson was an innocent purchaser for value, his deed to  defend- 
ant conveyed title in  fee to the land therein described. Conversely, if 
McPherson purchased with notice, then immediately upon the entry of 
the final decree in the caveat proceedings invalidating the will, the 
plaintiffs, as heirs a t  law of J. C. Hinton, by operation of law, became 
seized and possessed of an undivided interest in thg Camden County 
land. From that instant they were tenants in common with McPherson. 
His  deed to defendant thereafter executed conveyed only such interest 
as he possessed and the vested interest of plaintiffs can be defeated only 
by twenty years' adverse possession pleaded by defendant. 

But defendant insists that even though, at  the time he purchased, the 
will was void, the certified copy thereof filed in Camden County was 
still of record without any notation or entry that would operate as notice 
to him of the judgment entered in Pasquotank County and that he had 
the right to rely on this record as a valid link in  his chain of title. We 
cannot so hold. 

Whatever may be the effect of ch. 108, Public Laws 1921, the rights 
of the parties to this action accrued prior to its enactment and are to be 
controlled by the law as it existed before the effective date of that statute. 

At that time it was the original will as probated in the county in  which 
the testator resided a t  the time of his death that constituted the muni- 
ment of title as to all land devised. C. S., 4145. Ownership under the 
will in nowise is made dependent upon the certified copy directed to be 
recorded in the county where the land lies. C. S., 4163. The only pur- 
pose of the certified copy disclosed by the pertinent statute was to give 
information to abstracters and to direct their attention to the source of 
title-the will as originally probated. Hence when the original wilI 
was annulled by judicial decree the certified copy ceased to have any 
force and effect for any purpose. 
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N o r  is  defendant protected by  t h e  provisions of see. 2 of the 1 9 2 1  
statute. At the  t ime of i ts  enactment the  final decree had  been entered. 
There  was n o  valid will of record. I f  McPherson purchased with notice 
tit le h a d  vested i n  plaintiffs. T h e  Legislature was without authori ty  
t o  divest them of their  ti t le a n d  revest it i n  McPherson. I t  is not t o  be 
presumed t h a t  t h e  General  Assembly so intended. I n  a n y  event t h e  
Act  cannot  be so construed. Sections 17, 19, Ar t .  I, N. C. Const. 

I t  follows t h a t  there must  be a new t r ia l  i n  accord with this opinion. 
I t  is  so ordered. 

New trial.  

POLLY WILLIAMS RICKS ASD HCSBAND, 3IXDD RICKS, v. J. 31. BATCH- 
ELOR AND WIFE, IRENE BA4TCHELOR, AND W. D. INSCOE AND WIFE, 
MATTIE INSCOE, ORIGINAL PARTIES DEFEXDAKT (AKD MRS. I R E S E  
BATCHELOR, EXECUTRIX OF J. X. BATCHELOR, DECEASED. ADDITIOSAL 
PARTY DEFENDANT). 

(Filed 28 February, 1946.) 

1. Mortgages § 27'- 
Where defendant, a t  plaintiff's request, paid off a mortgage on plain- 

tiff's property to  prevent a foreclosure, and then took from plaintiff a deed 
for  the propertr, absolute on its face, giving plaintiff contemporaneously 
a n  option to repurchase within a time certain, the transaction does not 
constitute a mortgage. 

2. Deeds fj ld:  Mortgages fjfj 8, 9, 27- 

Whether any particular transaction amounts to a mortgage or an option 
to repurchase depends upon the real intention of the parties. as  shown on 
the face of the writings, or by extrinsic evidence, and the clistinction is  
whether the debt existing prior to the conveyance is still subqisting or has 
been satisfied by the conveyance. If the relation of debtor and creditor 
still continues, equity will regard the transaction as  a mortgage. 

3. Mortgages § 8- 

The intention of the parties that  a deed with option to repurchaqe shall 
constitute a mortgage must be established by e~ idence  delrors the deed 
inconsistent with an absolute conveyance. 

4. Deeds 5s 4, 11- 
One who for value purchases the recorcl title without notice. actual or 

constructive, of any equity or adverse claim therein is protected. 

APPEAL by plaintiffs f r o m  Rudisill, Special Judge, a t  September 
Term, 1944, of NASH. NO error. 

T h i s  was a n  action to have a deed executed by  plaintiffs t o  J. M. 
Batchelor  declared a mortgage, and f o r  a n  accounting. 
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I t  was alleged that J. 3f. Batchelor represented to the plaintiffs that 
the paper they signed was a mortgage to secure a debt they owed, but 
that in fact i t  was a deed purporting to convey the land in fee simple 
to Batchelor, and that Batchelor subsequently conveyed to defendant 
W. D. Inscoe, who took with notice of all the facts. Plaintiffs prayed 
that Inscoe be declared to hold as mortgagee subject to plaintiffs' right 
to redeem, and for an accounting. Pending the action J. M. Batchelor 
died and his executrix was made party defendant. 

Defendants denied the paper referred to was ever intended as a mort- 
gage, but that when the land was advertised to be sold under a mortgage 
given to one Bartholomew, Batchelor at  the instance of plaintiffs paid 
off all liens and took deed for the land and at same time gave plaintiffs 
an option to repurchase within a certain time; that plaintiffs failed to 
exercise the option within the time limited and thereafter Batchelor 
conveyed the land to W. D. Inscoe, who purchased for full value and 
without notice of any equity or claim of plaintiffs. 

Plaintiffs did not undertake to maintain this action on the ground of 
fraud or mistake ( P e r r y  v. S u r e f y  Co., 100 N .  C., 284, 129 S. E., 721)) 
but upon the ground that the deed, together with the contemporaneous 
option to repurchase, under the circumstances, constituted in law and 
equity a mortgage-a security for a debt. The plaintiffs asked the 
court to so hold and declare and to charge the jury accordingly. The 
defendants, on the other hand, maintained the position that there was no 
evidence upon which to read into the transaction more than an absolute 
conveyance and an option to repurchase which was never exercised; and 
that in any event defendant Inscoe was a purchaser for value without 
notice. 

The court charged the jury, if they found the facts to be as shown by 
all the e~idence, to answer the issue in favor of the defendants. The 
jury returned verdict accordingly, and from judgment on the verdict 
the plaintiffs appealed. 

Leon T .  T'aughan and 0. B. Moss for  p la in t i f s .  
L. L. Dnrenport  and Yarborolrgh & Bolnzer for defendants.  

DEVIK-, J. I t  was conceded on the argument here that in the trial 
below only a question of lam was presented. There mere no contro- 
verted issues of fact. Plaintiffs prayed for an adjudication by the court 
in their faror or for a directed ~erd ic t ,  and likewise the defendants on 
the same fact., contended they were entitled to peremptory instructions 
to the jury in their faror. The trial court adopted the defendants' vie\%- 
and so charged the jury. The only assignments of error brought forward 
relate to this ruling. 
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Did the execution of a deed by the plaintiffs coupled with a contempo- 
raneous option to repurchase, under the circumstances of this case, 
constitute a mortgage-a security for a subsisting debt-or were these 
instruments in law just what they purported to be, vesting an unclouded 
title upon plaintiffs' failure to exercise the option? I n  either case, was 
the defendant Inscoe an innocent purchaser for value? 

Briefly stated in chronological order, the pertinent facts were these : 
On 5 Xarch, 1930, the plaintiffs executed mortgage on feme plaintiff's 

land (42 acres) to Bartholomew to secure a debt of $633, mortgage due 
1 December, 1930. 

On 24 February, 1931, nothing having been paid on the debt, Bar- 
tholomew advertised the land for sale on 28 March, 1931. On 26 Xarch, 
1931, at request of plaintiffs, J. M. Batchelor took up the Bartholomew 
mortgage, and on same day the plaintiffs executed deed to Batchelor for 
the consideration of $646, and on same day Batchelor in writing gave 
plaintiffs an option to repurchase the land at the price of $700. The 
agreement or option recited the conveyance had been made "with condi- 
tions" that upon payment of $700 on or before 1 December, 1932, 
Batchelor would make deed to plaintiffs. The option was not exercised. 
On 1 February, 1933, Batchelor instituted summary ejectment proceed- 
ings against plaintiffs (only the male plaintiff was served), and plaintiffs 
moved off the land and yielded possession to Batchelor. Batchelor 
remained in possession, paying all taxes, until he conveyed to defendant 
Inscoe, 8 October, 1934. 

On 15 January, 1934, plaintiffs, in an effort to re-acquire or redeem 
the land, made application to the Columbia Land Bank for a loan. I n  
aid of plaintiffs' effort, Batchelor signed a statement attached to the 
plaintiffs' application for the loan in which he referred to himself as 
holder of a mortgage on the land dated 5 March, 1930, and agreed to 
accept $850 in full settlement of the indebtedness. On this application 
was written by plaintiffs' then attorney a statement that Batchelor had 
purchased the land from plaintiffs, paid all liens, and given them priv- 
ilege of redeeming and had agreed to cancel his lien upon payment of 
$850. 

On 1 February, 1934, Batchelor gave plaintiffs in writing an option 
to purchase the land for $850, the option to expire 1 April, 1934. This 
option was not exercised. The loan mas allowed by the bank for $850, 
but when the house on the land burned the loan was recalled. There- 
after, 8 October, 1934, Batchelor conveyed the land to defendant Inscoe 
for $850, the deed containing full covenants of seizin and warranty. 

The deed from plaintiffs to Batchelor was duly recorded, but neither 
of the options was registered. This action was begun in 1942. 
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The principles of law governing transactions similar to those dis- 
closed by the record in this case, wherein a debtor conveys land to a 
creditor by deed absolute in form and at same time receives an agreement 
for reconveyance upon payment of a sum certain before a specified date, 
were considered by this Court in the recent cases of O'Briant v. Lee, 
212N.C.,793,195 S .E . ,15 ;  S. c . , 214N.  C.,723, 200 S.E.,  865; and 
Ferguson v. Blanchard, 220 N.  C., 1, 16 S. E. (2d), 414. 

I n  the Ferguson case, supra, it was said: '(It is true that when a 
debtor conveys land to a creditor by deed absolute in form and at the 
same time gives a note or otherwise obligates himself to pay the debt, 
and takes from the grantee an agreement to reconvey upon payment of 
the debt, the transaction is a mortgage. Robinson v. Willoughby, 65 
N. C., 520. But if the agreement leaves i t  entirely optional with the 
debtor whether he will pay the debt and redeem the land or not, and does 
not bind him to do so, or continue his obligation to pay, the relationship 
of mortgagor and mortgagee may not be held to continue unless the 
parties have so intended. The distinction is pointed out in O'Briant v. 
Lee, 212 N .  C., 793, 195 S. E., 15, where Connor, J., speaking for the 
Court, quotes with approval from 41 C. J., 325, as follows: 'If it is a 
debt which the grantor is bound to pay, which the grantee might collect 
by proper proceedings, and for which the deed to the land is to stand as 
security, the transaction is a mortgage; but if i t  is entirely optional with 
the grantor to pay the money and receive a reconveyance, he has not 
the rights of a mortgagor, but only the privilege of repurchasing the 
property.' " 

I n  Pomeroy's Equity Jurisprudence (see. 1194) i t  is said: "Where 
land is conveyed by an absolute deed, and an instrument is given back 
as a part of the same transaction, not containing the condition ordinarily 
inserted in mortgages, but being an agreement that the grantee will 
reconvey the premises if the grantor shall pay a certain sum of money 
at or before a specified time, the two taken together may be what on 
their face they purport to be-a mere sale with a contract of repurchase, 
or they may constitute a mortgage." 

Whether any particular transaction amounts to a mortgage or an 
option of repurchase depends upon the real intention of the parties, as 
shown on the face of the writings, or by extrinsic evidence, and the dis- 
tinction is whether the debt existing prior to the conveyance is still 
subsisting or has been satisfied by the conveyance. If the relation of 
debtor and creditor still continues, equity will regard the transaction as 
a method of securing a debt-and hence a mortgage. Pomeroy's Equity 
Jurisprudence, sec. 1195. 

But the intention of the parties that the deed with option to repurchase 
shall constitute a mortgage or security for a debt must be established by 
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proof of facts and circumstances dehors the deed inconsistent with an 
absolute conveyance. Wntkins v. Williams, 123 S. C., 170, 31 S. E., 385. 

While there are inferences which might be drawn from the facts in  
evidence in the case at bar consistent with plaintiff's contention that 
Batchelor recognized the relationship of debtor and creditor as still sub- 
sisting between plaintiffs and himself, which, under O'Briant v. Lee, 
supra, might entitle them to go to the jury, we are advertent to the fact 
that both in  their brief and oral argument plaintiffs have based their 
appeal on the ground that as a matter of law the instruments themselves 
and the uncontroverted facts in evidence in relation thereto constitute 
a mortgage and conclusively establish the relationship of mortgagor 
and mortgagee as still subsisting. I f  it be conceded that there is some 
evidence to sustain plaintiffs' position, we cannot concur in the view 
that the evidence is conclusive or that as a matter of law plaintiffs were 
entitled t o  an adjudication or peremptory instruction to the jury in their 
favor. 

However, upon another ground we think the ruling below must be 
upheld. The evidence sustains the position of defendant Inscoe that 
he was a purchaser for value without notice, and, since plaintiffs are not 
suing for damages for wrongful alienation of their land (Lee v. Johnson, 
222 N. C., 161, 22 S. E .  [2d], 230; Davis v. Doggett, 212 N. C., 589, 
194 S. E., 288), but to recover their rights in the land as mortgagors, 
and to redeem upon payment of the debt after an accounting, no error 
can be predicated upon the ruling of the trial court in giving the instruc- 
tion complained of. 

Upon this phase of the case it may be noted that after the expiration 
of the option in December, 1932, in consequence of the adversary action 
of Batchelor, the grantee in the deed, the plaintiffs yielded possession of 
the land to him, and that while Inscoe at the time he took his deed from 
Batchelor knew plaintiffs had executed a mortgage on the land to Bar- 
tholomem and that Batchelor had paid off this mortgage and taken deed 
from plaintiffs, there is no evidence that he had any knowledge of the 
options or of any statement by Batchelor of facts from which the infer- 
ence could be drawn that the relationship of mortgagor and mortgagee 
still subsisted, or that plaintiffs had or claimed any interest in the land. 
That Inscoe paid fair and reasonable value for the land in its condition 
at  that time is not controverted. One who for value purchases the 
record title without notice, actual or constructive, of any equity or 
adverse claim therein is protected. This just principle is based on 
reason, fortified by statutes, and upheld bp the courts. G. S., 47-18; 
G. S., 39-19; Spence v. Pof f e ry  Co., 185 PI;. C., 218, 117 S. E., 32; 
Dormnn 2j .  Ooodmnn, 213 X. C., 406 (412), 196 S. E., 352. 

The result below will be upheld. 
No error. 
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STATE r. ALFRED DAVENPORT. 

(Filed 28 February, 1945.) 

1. Fornication a n d  Adultery § 3: Criminal Law S 32a- 
The guilt of defendants o r  of a defendant, in a criminal prosecutioll for 

fornication and adultery, must be established in almost every case by cir- 
cumstantial evidence. I t  is  never essential to conviction that a single act 
of intercourse be shown by direct testimony. 

On a prosecution upon indictment charging fornication and adultery, 
where the State's evidence tended to show that defendants were con- 
stantly together, day and night, on the streets and in several different 
homes maintained by the male defendant, and that  they were arrested late 
a t  night in  one of these homes, no other person being in the house a t  the 
time, both defendants coming out of the same bedroom, there mas suffi- 
cient evidence to support a conviction and motion for  nonsuit was prop- 
erly denied. 

3. Fornication and  Adultery 3 4-- 

Upon trial in  the  Superior Court, after appeal by the male defendant 
only from a conviction of fornication and adultery in  the Recorder's 
Court, a charge that, if the jury find from the evidence, beyond a reason- 
able doubt, that  this defendant, not being married t o  the woman, did 
lewdly and lasciviously bed and cohabit with her and violated the statute, 
they should bring in a verdict of guilty, and if they should fail  to so find, 
they should bring in a verdict of not guilty, substantially complies with 
G.  S., 1-180, in the absence of request for further instructions. 

4. Fornication a n d  Adultery §§ 1, P 

Where the male defendant only appealed from a verdict of guilty, on 
prosecution in Recorder's Court for fornication and adultery, a n  exception 
to the court's charge, which referred to the male defendant, singly, as  the 
person on trial, is without merit. The prosecution is not one in which 
both defendants must be convicted of mutual intent to  violate the law 
before conviction of one of them can be sustained. 

APPEAL by defendant  f r o m  Dixon, 8peciaZ Jzrclge, a t  October Term, 
1944, of TYRRELL. NO error. 

T h e  defendant  Davenport,  with Lois Wright ,  was t r ied i n  t h e  Record- 
er's Cour t  of Tyr re l l  County  upon a charge of fornicat ion a n d  adultery, 
and  both were convicted. Both  defendants appealed t o  t h e  Superior  
Court,  bu t  t h e  defendant  Lois W r i g h t  did not  prosecute her  appeal  i n  
t h a t  court. U p o n  t h e  hear ing  i n  t h e  Superior  Court ,  Alfred Davenport  
was aga in  convicted, and  f r o m  t h e  judgment of t h e  court  therein, ap- 
pealed to  th i s  Court.  T h e  evidence upon  the  t r i a l  i n  t h e  Super ior  Cour t  
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pertinent to an understanding of the exceptions taken at  that time and 
considered here may be summarized as follows: 

Sheriff Cohoon, of Tyrrell County, went to the home of the defendant 
around 12:00 o'clock at  night, accompanied by the Chief of Police, and 
found the defendant at  home with Lois Wright. The witness had known 
Lois Wright for several years, and stated that she was living in Wash- 
ington County, just over the line, with Alfred Davenport. Prior to that 
time she was in Tyrrell County, living on property in which she had an 
interest, but not at  the time living with the defendant. Witness saw 
them both in the same house on various occasions; and when the defend- 
ant brought Lois up to Columbia, "anybody could see her." Witness had 
seen her there both in daytime and nighttime, and they were together 
the night they were arrested. 

Witness had seen her there late at night-in riding by there between 
7:00 and 9 :00 o'clock. Davenport has grown children. I t  was the 
understanding of witness that he had a divorce from his former wife. 
The defendant has two or three homes; maintains a home in Alligator; 
maintains one "here" and has other places where this woman stays. The 
last time witness saw her in Davenport's house in Columbia, where she 
was arrested, was two or three days after she was arrested and given 
time to get out of the county. 

At her trial in the Recorder's Court, the Judge of that court gave her 
three to five days to leave the county or go to jail for six months, and 
she stayed right at the time with the defendant, and witness knew that 
defendant took her away. She was carried to defendant's house in 
Washington County, just over the Tyrrell County line. 

The defendant did not keep anyone else in the house with him except 
a little boy. 

Witness had the place covered for some time before he went in there 
and under observation. 

Chief of Police Poston testified that he went with the Sheriff on the 
night of the Bth, and found Lois Wright and Alfred Davenport. They 
had the house under observation from sundown until they went in ;  were 
there five minutes before they made an alarm or made their presence 
known. Witness knew Lois Wright. She had been staying there some 
two or three weeks at Darenport's home in Columbia, and prior to that 
time she was staying across the road from Davenport's farm in Alli- 
gator. H e  saw her at  his home frequently at  that time, and there was no 
other person living there with him; saw her both in daylight and night- 
time. On complaint from the neighbors as to what was going on, witness 
made several visits to see for himself, and talked with Alfred Davenport 
and the Sheriff concerning the complaints about him prior to the arrest. 
"He admitted it," snd qaid that he had been advised that he had a per- 
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feet right to keep Lois there. Fitness said he had seen them together 
since then on the streets of Colun~bia in his car-in Davenport's car- 
two or three days after the Recorder's Court trial. Davenport was a 
married man. At the time of his arrest Davenport and his wife were 
not living together. 

The vitness stated that they went to Davenport's place the night of 
the arrest about 12  :00 o'clock. There was no other person there but 
Davenport and Lois. Witness saw them when they left from up the 
street, when they went in the house. He n7as standing on the street 
watching the car when they went into the house after the picture show. 
They went in the front door, and witness saw no one else go in there. 

At the time of the arrest, Davenport and Lois came from the same 
room upstairs. "I was standing at the corner of the house listening, at  
the corner where he was sleeping. I could hear her in the dark, feeling 
for her clothes, and Alfred got up and put on his pants and came down- 
stairs, and while he was talking to the Sheriff she came down from the 
same room. Heard her dropping things in the dark like anyone mould 
do. She dropped a dress, clothes rack and things. Stood outside down- 
stairs and heard a woman drop a dress upstairs." 

Upon the conclusion of this evidence, the defendant moved for judg- 
ment as of nonsuit, and the motion was denied. Defendant excepted to 
the denial of his motion and offered no e~~idence. 

I n t e r  alia,  the Judge instructed the jury as follows: '(Now, I charge 
you that if you find from the evidence, beyond a reasonable doubt, that 
this defendant violated the statute upon which he is being tried, that is, 
that not being married to the woman, and that he did lewdly and lasciv- 
iously bed and cohabit with her, if you find that he violated that statute, 
and you must find this beyond a reasonable doubt, then it will be your 
duty to bring in a verdict of guilty against this defendant, but if you 
fail to so find, then i t  will be your duty to bring in a verdict of not 
guilty, or, if upon a fair and impartial consideration of all the facts and 
circumstances in this case, if you have a reasonable doubt as to his guilt 
of this charge, then it will be your duty to give him the benefit of that 
doubt and acquit him." To this instruction the defendant excepted. 

The jury returned a verdict of guilty, and the defendant moved to set 
aside the verdict for errors of law committed in the course of the trial. 
The motion mas denied, and defendant excepted. From the judgment 
entered upon the verdict, the defendant appealed, assigning error. 

Attorney-General  M c X u Z l a n  a n d  d s s i s f a n i  A f  forneys-General Rhodes  
and  IVoody f o r  t h e  S ta te .  

J .  C.  X e e k i n s  rind W .  L. W l z i t l e ~ ~  for defenclnnf,  appel lant .  
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SEAWELL, J. The appeal poses two questions for our decision: First. 
Was there any evidence to support the conviction? Second, Did the 
trial judge in his charge satisfy the requirements of G. S., 1-180, in 
explaining the law and applying it to the evidence? 

1. I t  is perhaps true that upon this particular subject the weight a d  
persuasiveness of the evidence will appear differently to different minds. 
"Many men of many minds," says the old copy book. With this phe- 
nomenon we obviously have nothing to do; it is ours only to decide 
whether there is evidence tending to show defendant's guilt of the offense 
charged, and i t  is the province of the jury to pass upon its weight and 
sufficiency. I n  the numerous writings and judicial opinions upon the 
sufficiency of evidence in cases like this, one consideration stands out 
clearly; the guilt of the defendants or the defendant must be established 
in almost every case, if at  all, by circumstantial evidence. I t  is never 
essential to conviction that even a single act of illicit sexual intercourse 
be proven by direct testimony. While necessary to a conviction that such 
acts must have occurred, i t  is, nevertheless, competent to infer them from 
the circumstances presented in the evidence. Some sense of natural 
shame, coupled with a fear of public condemnation or, more likely, the 
fear of the law, drives offenses of this nature into secret places, and 
usually causes those who commit them to observe the outward forms of 
decency. 

We must not forget that jurors are selected from the body of the 
people because their experiences and observations in the affairs of life 
have taught them to make reasonable inferences from the testimony and 
evidence laid before them, and to judge of the probative force of one fact 
or aggregation of supporting facts in establishing the things sought to be 
proved, more especially when dealing with matters within the common 
experience. The evidence which they were called upon to consider in this 
case might fairly, in the language of Lord Stowell in Loveden v. Love- 
den, infra, "lead the guarded discretion of a reasonable and just man to 
the conclusion" of defendant's guilt. Measured by former standards 
of this Court, i t  tended to show a violation of the statute under which 
Davenport was indicted, and will not be disturbed. 8. v. Rhinehart, 
106 N. C., 7'87, 11 S. E., 512; S. 7.. Mann, 219 N. C., 212, 13 S. E. 
(2d),  247; S. v. Rountree, 181 N. C., 535, 106 S. E., 669; S. v. Poteet, 
30 N.  C., 23; 8. v.  Eliason, 91 X. C., 564; Burroughs v. Burroughs, 
160 N .  C., 515, 76 S. E., 478; Lozeden z. Loveden, 4 Eng. Ecc. R., 461; 
1 Am. Jur., sec. 62, p. 705; Underhill, Criminal Evidence, see. 639. 

2. The law is not always to be regarded as a cabalistic utterance, 
whose inner meaning only the initiate may understand and the profes- 
sional expert interpret. S o t  infrequently, especially in respect to the 
statute lam, the language used is so simple, comprehenrive and s ~ l f -  
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definitive that the trial court could find no words more appropriate than 
those used in  the statute in  which to couch an explanation. The Court 
finds itself compelled, after searching through synonyms and substitute 
phrases, to return to the well considered words of the law as containing 
the more enlightening expression. S. v. Xorgan, 133 N. C., 743, 745, 
45 S. E., 1033; S. v. Webster, 218 N.  C., 692, 696, 697, 12 S. E. (2d), 
272; S. v. Puckett ,  211 N. C., 66, 74, 75, 189 S. E., 183. See S. v. Gore, 
207 S. C., 618, 178 S. E., 209; 6'. v. 'CYilcox, 132 N. C., 1120, 44 S. E., 
625. 

"Lewdly and lasciviously cohabit7' plainly implies habitual intercourse, 
in  the manner of husband and wife, and together with the fact of not 
being married to each other, constit~tes the offense, and in plain words 
draws the distinction between single or non-habitual intercourse and the 
offense the statute means to denounce. 

I n  many instances, of course, the law cannot be regarded as self- 
explanatory in all particulars, and judicial interpretation becomes a 
requirement of the law. G. S., 1-180. What situations demand an 
explanation of the law through proper instruction to the jury without 
special prayer, and what explanations may be regarded as matters of 
subordinate elaboration, must be referred to the history of the subject as 
developed in our Reports, rather than to any fixed rule. New situations 
must be dealt with as they arise. We can only say here that the statute 
itself employs simple and understandable terms which directly define 
the offense, and we think the instruction was comprehensible. I f  the 
explanation given by the Court in these simple terms was not thought 
to be sufficient, i t  became the privilege of defense couiisel to ask for 
further instructions. We regard the exception as untenable. 

The further objection to the matter bracketed in the exception to the 
charge, that is, that the trial court referred to the defendant Davenport 
as, singly, the person on trial, is not meritorious. The record shows that 
Lois Wright did not prosecute her appeal in the Superior Court, and 
Davenport, therefore, alone was on trial. Nor is this a case in which 
both defendants must be convicted of mutual intent to violate the law 
before conviction of one of them can be sustained. 8. v. Cutshall, 109 
N .  C., 764, 14 S. E., 107 ;  6'. v. N c D u f i ~ ,  107 X. C., 885, 12 S. E., 83. 

For these reasons, we find that there was, in the course of the trial, 
No error. 
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IN RE &JMIXISTRATION O F  THE ESTATE O F  CHARLES A. DAKIEL, ALIAS 

CHL4RLES A. LUTSGEO. J. SPENCE, ADMINISTRATOR. 

(Filed 28 February, 1945.) 
1. Equity 5 3- 

A court of equity will not lend its aid in any case where the party 
seeking it has a full and complete remedy at law. 

2. Executors and Administrators 5 13a- 
An administrator, desiring to subject an interest in lands of his intes- 

tate to the payment of debts of the estate, is given full power to that end 
under G. S., 28-81, et seq. Heirs at  law are necessary parties, G. S., 
28-87: and adverse claimants may be brought in, G. S., 2888. 

APPEAL by petitioner Geo. J. Spence, Administrator, of the estate of 
Charles A. Daniel, alias Charles A. Lutz, deceased, from Nimocks,  J., at 
Edenton, N. C., on December, 1944. 

Proceeding instituted upon petition filed before Clerk of Superior 
Court and heard in Superior Court upon appeal thereto by petitioner 
from adverse decision. 

I. The petition alleges substantially these facts: 
(1) On 1 3  March, 1909, one Mary Louisa Lutz, being the owner of 

a certain tract of land, in Perquimans County, North Carolina, upon 
which she resided together with her daughter, Noria A. Wood, wife of 
I. W. Wood, and also her foster son, Charles A. Daniel, alias Lutz, as 
members of her family, executed two deeds, by one of which, after 
reserving to herself a life estate therein, she conveyed a certain portion 
of said land to her said daughter for life, with remainder over as therein 
set forth, and by the other of which, after reserving to herself a life 
estate therein, she conveyed the remaining portion of said land to her 
said foster son, with remainder over as therein provided-the dividing 
line between the two portions running through the house in which she 
and they resided. 

(2 )  That after the life estate of Mary Louisa Lutz had been termi- 
nated by her death, Noria A. Wood, the daughter, and Charles A. 
Daniel, the foster son, took possession of the respective portions so con- 
veyed to them as abo~re set forth, and continued to reside in the house 
on said lands, and in the year 1943, while they were the only inmates 
of the house, it was burned and their charred bodies and remains were 
found in the ashes and resultant debris-there being no knowledge or 
evidence as to which one survived, and no legal presumption suggestive 
thereof, and no provision in the deed to meet such contingency. 

(3)  That thereafter one W. D. Landing administered on the estate 
of Noria A. Wood, and the petitioner Geo. J. Spence qualified as admin- 
istrator of Charles A. Daniel. 
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(4)  That W. D. Landing as administrator of Noria A. Wood, de- 
ceased, filed a petition to sell the land of his intestate to make assets to 
pay debts, naming numerous persons as parties thereto, but not including 
the petitioner, administrator of Charles A. Daniel, or any of the heirs 
a t  law of Charles A. Daniel, and in the petition described as the lands 
of the intestate, Noria A. Wood, not only the portion of the land de- 
scribed in the deed to her, but the portion described in the deed to 
Charles A. Daniel, as above set forth, and in the due course of the pro- 
ceedings all the lands so described were sold and the sale confirmed by 
the court, and the proceeds of sale turned over to W. D. Landing as 
administrator of the estate of Noria A. Wood, deceased, and he now 
holds same subject to the orders of the court. 

(5) That no moneys or chattels or personal property has come into 
the hands of the petitioner Geo. J. Spence, administrator of Charles A. 
Daniel, and hence no inventory has been filed by him and he is unable 
to  pay funeral expenses of his intestate, taxes, cost of administration, or 
any part of the indebtedness against the estate. 

(6 )  That as the petitioner Geo. J. Spence is informed, believes, and 
alleges his intestate, Charles A. Daniel, died seized of the land described 
in the deed to him from Mary Louisa Lutz as above set forth, and same 
is of sufficient value to pay all of the indebtedness of the estate and a 
substantial sum to the heirs at law of his intestate, but that petitioner 
has filed no petition for a sale of said lands to make assets because of the 
adverse claim, and cloud on title as revealed in the said proceeding by 
W. D. Landing, as administrator of Noria A. Wood, deceased, and that 
under the facts and cireumstances standing in the way of his filing and 
presenting such petition for sale, petitioner now "respectfully approaches 
this court by this report, petition and requesting, as its Trustee, to be 
advised and directed what procedure, if any, he should adopt to the end 
that the trust committed to him by this court should be faithfully and 
legally administered . . ." 

(7 )  That though the sale of the land in the proceeding instituted by 
W. D. Landing, administrator of Noria A. Wood, as aforesaid, passed 
no title to the portion of the land described in the deed to Charles A. 
Daniel as aforesaid, the petitioner, "subject however to the opinion and 
authority of this court to whose advices and orders he stands subject, 
and subject also to the approval of the heirs at law of said Charles A. 
Daniel to be filed in writing in this cause, if made, ratifies the said 
sale and demands possession of that part of the fund accruing therefrom 
representing the relative value of the interest of Charles A. Daniel to 
the whole, . . . which said relative value he asks this court to determine 
in such manner as it  may see fit to the end that the debts of the estate 
of his intestate may be paid and proper distribution made to the heirs 
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at  law as in  such cases made and provided by law," and that, to that end, 
the court issue an order to said Landing, administrator, directing him 
to withhold distribution of the fund, and that he show cause why an 
order should not be made directing him to pay same into this court to 
abide decision in the premises; and that the court "make such other and 
further orders as may be necessary to advise this petitioner of his rights 
and duties and determine and adjudge the rights, titles and interest of 
the grantees in each and both of the two deeds above set out and the 
creditors and the heirs at  law of each of them in and to the funds so 
held by the aforesaid commissioner." 

11. Thereupon under caption of "In re: W. D. Landing, Administrator 
of Noria A. Wood," the Clerk of Superior Court issued a citation to said 
Landing directing him to hold the funds paid into his hands as proceeds 
of sale of the lands as aforesaid until further orders of the court, and 
to make answer to the said report and petition of the said Geo. J. Spence, 
administrator of Charles A. Daniel. 

111. W. D. Landing, administrator of Noria A. Wood, deceased, 
answering the said citation, in material aspects, denies: ( a )  That 
Charles A. Daniel died seized of the tract of land described in the deed 
to him from Mary Louisa Lutz, by which he was given only a life estate, 
with remainder upon a contingency, which under the admitted facts 
surrounding the deaths of Noria A. Wood and Charles 9. Daniel, has 
never eventuated, or (b)  that the facts alleged in said report or petition 
are sufficient in  law or equity to sanction or support petitioner's invoca- 
tion of the advisory power of the court. And, for further and separate 
answer and defense, said administrator says that, if the material allega- 
tions of said report and petition were true, which is denied, the peti- 
tioner i n  that event would have a plain, complete and adequate remedy 
at law in  that in that event no title to the land or estate belonging to 
petitioner's intestate would have passed by respondent's sale to make 
assets, but would be now subject to a like sale by the petitioner, and 
to an action by the petitioner for the recovery of the possession of it. 

IV. The Clerk of the Superior Court, on hearing upon the report 
and petition of Geo. J. Spence, administrator as aforesaid, and the 
answer filed by W. D. Landing, administrator of Noria A. Wood, 
deceased, being of opinion that, upon facts found, and substantially 
undisputed, the petitioner has shown no right to said fund or any right 
therein, denied the relief demanded, vacated the order directing W. D. 
Landing, administrator, to hold said fund, and dismissed the proceeding 
a t  the cost of petitioner, from which petitioner appealed to Judge of 
Superior Court holding the court of the First Judicial District. 

V. The Judge of Superior Court, on hearing before him on such 
appeal, found facts, and entered judgment substantially the same as did 
the Clerk as above stated. 
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Petitioner appeals to Supreme Court and assigns error. 

R. B. Lowry  and H. S. Ward for petitioner, appellant. 
X c M u l l a n  & HcAhlullan for respondent, appellee. 

WINBORNE, J. While appellant debates the question as to what estate 
Charles A. Daniel took under the deeds in question, viewed in the light 
of the fact that both grantees died instantaneously in a comnlon disaster, 
the appellee appropriately interjects the question as to the jurisdiction 
of the court over the subject matter of, and parties to this proceeding. 
The challenge to jurisdiction is not upon the ground that the jurisdiction 
of the Superior Court is derivative and consequently fails for lack of 
jurisdiction in the Clerk, but that the Superior Court would have been 
without jurisdiction to entertain the proceeding if it had been instituted 
originally in that court. These authorities, upon which the appellee 
relies, support his contention: McIntosh in N. C. P. & P., page 68; 
Alsbrook v. R e d ,  89 N. C., 151; Perkins v. Caldwell, 77 N. C., 433; 
Balsley v. Balsley, 116 N .  C., 472, 21 S. E., 954; Noore  c. R a n k i n ,  172 
N. C., 599, 90 S. E., 759. 

The petitioner invokes the aid, and seeks the advice of a court of 
equity, when the questions involved are questions of law, regarding 
which an adequate remedy at law is provided. And a court of equity 
mill not lend its aid in  any case where the party seeking it has a full 
and complete remedy a t  law. Noore  ti. Rankin, s u p m .  The deeds i n  
question convey legal estates. The construction of them presents purely 
legal questions, and the statutes relating to proceeding to sell land to 
make assets to pay debts, G. S., 28-81, e t  seq., prescribe a full, complete 
and adequate remedy a t  law by which the petitioner as administrator of 
Charles A. Daniel, upon compliance with the provisions of the statute, 
may reach land of which his intestate died seized. To such proceeding 
the heirs at law of the intestate are necessary parties, G. S., 28-87, and 
where, as here, the land is claimed by another, such claimant may be 
admitted to be heard as a party to the proceeding or may be brought in 
as a party thereto. G. S.. 28-88. McKeel  c. Holloman,  163 N. C., 132, 
79 S. E., 445. And when an issue of law or fact is joined between the 
parties, the course of procedure shall be as prescribed in such cases for 
other special proceedings. G. S., 28-89. 

The record discloses that neither the petitioner nor the heirs of 
Charles A. Daniel were parties to the proceeding instituted by the 
administrator of Noria A. Woocl for the purpose of selling land to make 
a~sets  to pay her debts. Hence, they are in no respect bound or preju- 
diced by the judgment therein rendered. 

The action is 
Dismissed. 
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STATE v. LUCILE BOWEN BROWN. 

(Filed 28 February, 1943.) 
1. Indictment § 1 5 -  

The Superior Court, under G. S., 7-149, Rule 12, may allow, in its dis- 
cretion, an amendment to a warrant both a s  to  form and substance before 
or after verdict, provided the amended warrant does not change the 
nature' of the offense intended to be charged in the original warrant. A 
warrant, defective in both form and substance, may be sufficient to inform 
the defendant of the accusation against him. 

2. Carriers § 18b- 

I n  a prosecution against a colored passenger for  a violation of G. S., 
60-136, where the State's evidence tended t o  show that such passenger, 
when called upon by the driver of a common carrier bus, refused to move 
from a seat in the front to a n  unoccupied seat in the rear of the bus, to 
make room for white passengers, compelling the said driver to  call upon 
officers of the law to remove her, there is sufficient evidence for the jury, 
and motion for nonsuit was properly denied. 

3. Criminal Law 28- 

Where there was no special plea, in  a criminal prosecution, that shifted 
the burden upon the defendant t o  show anything to the satisfaction of 
the jury, the State must prove beyond a reasonable doubt every essential 
element of the crime charged, including intent; and there is error for the 
court to  instruct the jury to  bring in a verdict of not guilty, if i t  appears 
to their satisfaction from the evidence that  the defendant acted in good 
faith. 

4. Carriers 18b: Criminal Law 28c- 

The refusal of a passenger on a street car, or other passenger vehicle, 
to  move to another seat when requested to  do so by the driver, when 
necessary to carry out the purpose of providing separate seats for white 
and colored passengers, constitutes prima fucie evidence of a n  intent to 
violate the statute, but does not shift the burden of proof. While i t  is 
no longer necessary to show willfulness, under G. S., 60-136, the State 
must show beyond a reasonable doubt that  the defendant intentionally 
riolated the statute. 

APPEAL b y  defendant f r o m  C'arr, J., a t  September Term, 1944, of 
MARTIS. 

Crimina l  prosecution t r ied upon  a w a r r a n t  charging defendant wi th  
violating G. S., 60-136, which s tatute  regulates t h e  occupancy of seats 
b y  white  a n d  colored passengers i n  street ca rs  o r  other  passenger vehicles 
o r  motor  buses. 

T h e  w a r r a n t  upon which defendant was t r ied i n  t h e  Recorder's Cour t  
of M a r t i n  County read as  follows: "Lucile Bowen Brown did refuse, 
upon  request of t h e  driver i n  charge of Carol ina Tra i lway  B u s  to  move 
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to an unoccupied seat toward or in the rear of said bus, did use indecent 
language in said bus and did resist said bus driver in the performance 
of his duties as bus driver and as police officer. Did also resist an officer 
of the Town of Robersonville in the performance of his duties as such 
officer." The warrant as amended i n  the Superior Court read: "That 
the defendant, Lucile Bowen Brown, on the 14th day of July, 1944, 
being a colored passenger on a certain motor bus of the Carolina Trail- 
ways, did unlawfully and wilfully refuse to move to  an unoccupied seat 
toward and in the rear of said bus, when requested so to do by the driver 
and person in  charge of the bus, in order and when necessary to carry 
out the purpose of providing separate seats for white and colored pas- 
sengers, contrary to the form of the Statute made and provided and 
against the peace and dignity of the State." 

I n  the trial below the State offered evidence tending to show these 
facts: On 14 July, 1944, the defendant, a colored person, and her sister- 
in-law were passengers on a bus of the Carolina Trailways, operating 
from Williamston to Raleigh, N. C. When the bus reached Roberson- 
ville and the passengers had alighted, there were five vacant seats back 
of the defendant and her sister-in-law, towards the rear of the bus. 
There were only two vacant seats in front of the defendant, towards the 
front of the bus. There were five white passengers waiting to get on the 
bus. The driver requested the colored passengers to more to the rear of 
the bus. All the colored passengers moved back except the defendant, 
who refused to do so. The driver in charge of the bus requested an 
officer of the town of Robersonville to remove the defendant from the 
bus. The defendant refused to leave and resisted removal, whereupon 
the officer summoned help and she was evicted by force. 

Verdict: Guilty. From judgment imposing a fine of twentyfive 
dollars, defendant appeals to the Supreme Court, assigning errors. 

Attorney-General McMuZlan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

P. H. Bell for defendant. 

DENNY, J. The defendant was convicted in the Recorder's Court of 
Martin County upon a warrant containing two counts. The first count 
charged a violation of G. S., 60-136, and the second resisting an officer. 
From judgment entered upon both counts, the defendant appealed to the 
Superior Court. 

At  the trial in the Superior Court, when the State rested, the defend- 
ant moved for judgment as of nonsuit. The motion was allowed as to 
the count for resisting arrest, but was denied as to the charge under 
G. S., 60-136. The defendant excepted. The defendant offered evidence 
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but did not go upon the stand herself. At the close of all the evidence, 
defendant renewed her motion for judgment as of nonsuit. The motion 
was denied and defendant again excepted. 

After the motion for judgment as of nonsuit had been renewed and 
denied, the solicitor moved to amend the to conform to the 
requirements of the statute. The motion was allowed and the defendant 
excepted. 

The foregoing exceptions constitute the basis of appellant's first three 
assignments of error. The appellant contends that at  the time the motion 
for judgment as of nonsuit was made the only criminal charge before 
the court was the count in the warrant charging the defendant with 
resisting an officer, and when the motion was allowed on that count there 
was no criminal charge pending against her. Consequently, the appel- 
lant contends, it was error to deny the motion for judgment as of nonsuit 
and thereafter allow the State to amend the warrant. We do not concur 
in this view. 

I t  is well settled by this Court, that the power of the Superior Court 
to allow amendments to warrants is very comprehensive. S. v. Wilson, 
221 N.  C., 365,20 S. E. (2d), 273; S. v. Holt, 195 N. C., 240, 135 S. E., 
324; S. v. Mills, 181 N. C., 530, 106 S. E., 677; S. v. Price, 175 N.  C., 
804, 95 S. E., 478; 8. v. Smith, 103 N.  C., 410, 9 S. E., 200. d warrant 
cannot be amended so as to charge a different offense. S. v. Clegg, 214 
N.  C., 675, 200 S. E., 371; S. v. G o f ,  205 N. C., 545, 177 S. E., 407. 
IIowever, the Superior Court, under our statute, G. S., 7-149, Rule 12, 
may allow, within the discretion of the court, an amendment to a war- 
rant both as to form and substance before or after verdict, provided the 
amended warrant does not change the nature of the offense intended to 
be charged in the original warrant. S. 21. Xills, supra; S. v. Poyfhress, 
174 W. C., 809, 93 S. E., 919; S. v. Telfnir, 130 N.  C., 645, 40 S. E., 
976; S. v. Smifh, supra. A warrant may be defective in form and 
substance and yet contain sufficient information to inform the defendant 
of the accusation made against him. Such a warrant may be amended. 

We think the evidence adduced by the State in the trial below was 
sufficient to carry the case to the jury and that the amendment to the 
warrant was properly allowed. Hence, these assignments of error cannot 
be sustained. 

The fourth exception and assignment of error is to the following por- 
tion of his Honor's charge: "There has been some reference to a deci- 
sion of the Supreme Court in which a similar situation existed and the 
colored person was requested to move back in order to make space to give 
seating ?pace to oncoming white passengers and that she stated to the 
driver that she would not move back that she would get off the bus rather 
than more back, and that under those circun~stanc& that our Supreme 
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Court held that such conduct on the part of a colored passenger mas not 
a willful violation of the statute. The court instructs you that the 
Supreme Court has so held in a similar case but that since that time 
the statute has been slightly amended and the statute the court has read 
to you is a little different from the statute that was in effect at  the time 
that opinion was handed down. However, the court instructs you in 
light of the decision which the court has just referred to, notwithstand- 
ing the amendment to the statute since that case was decided by the 
Supreme Court, that if i t  appears from the evidence to the satisfaction 
of the jury that the defendant in this case did in good faith offer to 
stand in the aisle in preference to moving as requested, if she offered 
that in good faith, then she would not be guilty of a willful refusal to  
oomply with this statute." 

We think this exception is well taken and must be sustained. There 
was no special plea on the part of the defendant that shifted the burden 
upon her to show anything to the satisfaction of the jury. The burden 
was upon the State to prove beyond a reasonable doubt every essential 
element of the crime charged, including the necessary intent. 8. v. 
Harris, 223 N.  C., 697, 28 S. E. (2d), 232. The fact that refusal of a 
passenger on a street car, or other passenger vehicle or motor bus, to 
move to another seat whep requested to do so by the driver or person in 
charge thereof, when necessary in order to carry out the purpose of 
providing separate seats for white and colored passengers, constitutes 
prima facie evidence of an intent to violate the statute does not shift the 
burden of proof. And while C. S., 3537, as amended, now G. S., 60-136, 
does not require the State to prove willfulness, as was the case in X. v. 
Harris, 213 N .  C., 758, 197 S. E., 594, the burden still rests upon the 
State to show beyond a reasonable doubt that the defendant illtentionally 
violated the statute. 

The foregoing assignment of error presents for our consideration the 
correctness of the charge as to the burden of proof only. The substances 
of the charge is not challenged. We deem i t  proper to state, however, 
that we do not approve it as an exact interpretation of the statute. 

For the reasons stated, there must be a new trial, and it is so ordered. 
Xew trial. 
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ELJIA BEACH v. TOWN OF TARBORO ARD JOHN l?. BREWER. 

(Filed 28 February, 1945.) 

1. Municipal Corporations 1- 

I t  is the general rule in this jurisdiction that municipal corporations, 
when engaged in the exercise of powers and in the performance of duties 
conferred and enjoined upon them for the public benefit, may not be held 
liable for torts and wrongs of their employees and agents, unless made so 
by statute. 

2. Same-- 
The mission of the town's employee, out of which the alleged injury 

to the plaintiff arose, is the determining factor as to liability-not what 
such employee mas called upon to do a t  other times and places, but what 
he was engaged in doing at the particular time and place alleged. 

In an action against a town to recover damages for alleged negligent 
injury to plaintiff by reason of a collision of a taxicab in which plaintiff 
was riding with a truck of the town, where all of the evidence tended to 
show that the collision occurred when the truck was being driven by the 
town's employee for the purpose of repairing five street lights in the town 
lighting system maintained for the public good and benefit, the court 
erred in refusing to grant defendant's motion for judgment as of nonsuit, 
made a t  the close of plaintiff's e~vidence and again a t  the close of all the 
evidence. 

APPEAL by defendant town of Tarboro from Carr, J., at  October Term, 
1944, of EDGECOMBE. 

This is a civil action to recover damages for personal injuries to the 
plaintiff alleged to have been caused by the negligence of the defendants. 
A judgment as of nonsuit mas entered a t  the close of the plaintiff's 
evidence as to the defendant Brewer, from which no  appeal was taken. 

I t  is alleged by the plaintiff that  she was a passenger in a taxicab 
owned by defendant Brewer which was in a collision with a truck owned 
by the defendant town, and tha t  as a result thereof she received personal 
injuries. 

I t  is not denied by the defendant town t h a t  the plaintiff received 
injuries from a collision between a taxicab in which she was a passenger 
and a truck of the defendant town operated by its employee, but liability 
for  any negligent act of its employee is denied by i t  upon the ground 
tha t  said act was performed in its behalf i n  the exercise of its govern- 
mental function. 

The  evidence of the plaintiff tends to show that  the truck of the town 
involved in  the collision under investigation was being operated by one 
Vernon Pit t ,  who testified as a witness for the plaintiff to the effect that  
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he, Pitt ,  was employed by the town in the light and power department 
as service man, light repair and general maintenance for electric lights 
and street lighting; the town sells electricity to customers for lighting 
and heating purposes and that he read meters when he cut off or cut on 
customers; that he got his instructions either at  the power plant or the 
City Hall;  that he was driving the truck from the power plant at  the 
time of the collision, and was going to stop at  the City Hall  to see if 
anything urgent had happened before he went to put on the street lights 
he had on the truck: his first destination was the City Hall to find out if 
any emergency existed, he left the power plant with instructions to 
repair five overhead street lights, and was going to stop at the City Hall 
to see if any line had broken, or if anybody wanted lights cut on or off ;  
he did not have any instructions to &ork on any commercial lines a t  
this particular time, and there was none at the City Hall when he went 
there; it was necessary to follow the course he did to get to the City 
Hall, and when he left the power plant with instructions to repair five 
street lights he decided to go by the City Hall to see if there mere any 
instructions in regard to emergencies; there was no difference in the 
course he pursued if he hadn't needed to go to the City Hal l ;  he was 
using the truck he generally used about the city repairing any kind of 
electrical trouble; the town sold electricity to homes, places of business 
and mills and had its own electricitv connected with the streets and 
municipal hall; the town's biggest maintenance job is keeping lines 
clear and hanging transformers, it has lines that serve paying customers 
and lines that serve street lights. One George Earnhardt testified as a 
witness for the plaintiff to the effect that he is the City Clerk, and kept 
the records, and that the town operates a power plant and Mr. Pitt's 
salary was paid from the utilities fund, line and repair operation, 
expense of the power plant. 

T h e n  the plaintiff had introduced her evidence and rested her case 
the defendant town moved to dismiss the action and for a judgment as 
in case of nonsuit, the motion was refused, and exception was preserved; 
when all the evidence on both sides was in said defendant renewed its 
motion for dismissal and for judgment as in case of nonsuit, which 
motion was again refused, and defendant preserved exception. G. S., 
1-183. 

Issues were submitted to the jury and were answered in favor of the 
plaintiff, and from judgment predicated on the verdict the defendant 
town appealed, assigning errors. 

George X. Founta in  and V. E. Fountain for p l a i n t i f ,  appellee. 
B e n r y  C. Bourne for defendant town,  appellant. 
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SCIIEECK, J. The third and fourth exceptive assignments of error, 
which relate to the court's refusal of defendant's motion to dismiss the 
action and for judgment as in case of nonsuit lodged when the plaintiff 
had introduced her evidence and rested her case and renewed when all 
the evidence on both sides was in, pose the determinative question 
as to  whether the driver of the town's truck was engaged in the per- 
formance of a governmental function at  the time of the collision between 
said truck and the taxicab in which the plaintiff was a passenger. I f  
such driver was so engaged the motion to dismiss and for judgment as in 
case of nonsuit should have been allowed, if not so engaged i t  may be 
conceded that the motion was properly disallowed. 

"It is the general rule in this jurisdiction that a municipal corpora- 
tion, when engaged in the exercise of powers and in the performance of 
duties conferred and enjoined upon them for the public benefit, may not 
be held liable for torts and wrongs of their employees and agents, unless 
made so by statute. Xnider v. High Point, 168 N.  C., 608; Harringfon 
v. Greendle, 159 N.  C., 632; McIlhenney v. Wilmington, 127 N.  C., 146; 
Moflf t  r. Asheville, 103 N.  C., 237; White v. Comrs., 90' N.  C., 437." 
Price v. Trustees, 172 N.  C., 84, 89 S. E., 1066. 

Upon the facts which the evidence tends to establish, we are con- 
strained to hold that the acts of the defendant employee, which the plain- 
tiff alleges were actionable negligence, were performed by him in behalf 
of the defendant town in the exercise of governmental power conferred 
upon it. The maintenance of a street lighting system is a separate 
function from the sale of electricity from the same power plant. Just  
as in Pnrks-Belk Co. v. Concord, 194 N.  C., 134, 138 S. E., 599, the rule 
of nonliability was held applicable to damages caused by the water used 
to flush the street which came from the same water main which the city 
used to convey water for sale to customers. 

The mission of the town's employee, out of which the alleged injury 
to  the plaintiff arose is the determining factor of the case at  bar-not 
what such employee was called upon to do at other times and places, but 
what he was engaged in doing at  the particular time and place alleged. 
Plaintiff's evidence shows that the purpose of the trip was to repair five 
street lights in the lighting system maintained for the public good and 
benefit-that is ~vha t  he drove the truck from the power plant to do, and 
that is what he was proceeding to do at  the time of the collision. 

Holding as we do that the mission on which the town's employee had 
embarked was in the performance of a governmental function, "to put 
on the street lights which he ( I )  had on the truck," it becomes unneces- 
sary for us to consider the other interesting questions presented in the 
briefs relative to the evidence and the charge. 
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We are of the opinion and so hold that  the defendant's motion for 
dismissal of the action and for a judgment as in case of nonsuit lodged 
when the plaintiff rested her case and renewed when all the evidence 
on both sides was in should have been allowed and the refusal so to  do by 
the court was error for which the judgment below must be 

Reversed. 

STATE O F  NORTH CdIIOLISh ox RELATIOX OF TI'. S. DICKEY, H. E. 
DICKEY, A N D  E. G. NICHOLS, r. C. L. ALTERSOS. 

(Filed 25 February, 194.2. ) 
1. Nuisance § 6- 

The maintenance of a pnblic nuisance is an offense against the State. 
and upon proper allegation and proof would subject the person who main- 
tained it to indictment. 

2. Xuisance §§ 5, 6- 

There must be an allegation of peculiar injury to person or property 
of plaintiff resulting from a pnblic nuisance to  entitle plilintiff to inaintair~ 
a civil action therefor. 

3. Suisance §§ 7, 10, 11- 

The proceeding prescribed by G. S., 19-2, for a riril action by a citizen 
in the name of the State for injuactiou, the closing of a place of business. 
and the seizure and sale of personal property nred therewith, muqt he 
based upon allegations and proof of prostitution, gamhling. or the illegal 
sale of whiskey as specified in G. S., 19-1. 

APPEAL by defendant from Alley, J., a t  Chambers, 6 September, 1944. 
F r o m  CHEROKEE. 

This was a civil action instituted by plaintiffs in the name of the 
Sta te  under G. S., 19-2, to close defendant's place of business and to 
enjoin the maintenance there of an  alleged nuisance. 

I n  the complaint i t  was alleged, in substance, that  defendant operated 
a place of business in Murphy known as the "Smoke House," where beer 
and  wine were sold and a pool room operated ; that  the sale of beer and 
wine caused public drunkenness, profanity and disorder, and the gather- 
ing  of intoxicated men on the public street outside the Smoke House, so 
as  to  constitute a public nuisance; that  the loud noise of a music machine 
disturbs those living in  the vicinity, and that  beer and wine are sold to  
minors. Injunction was prayed against the maintenance and operation 
of this place, the abatement of the nuisance and the seizure and sale of 
the personal property used in  connection therewith. 
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Temporary restraining order was issued as prayed. Upon the hearing 
defendant moved to dismiss on the ground that the facts alleged in the 
complaint were not sufficient to invoke the proceeding under G. S., 19-2. 
Motion was overruled and defendant excepted. 

Evidence was thereupon offered by plaintiffs tending to substantiate 
the allegations of the complaint, and evidence contra by defendant. 

The restraining order was modified so as not to apply to defendant's 
cafe operated in same building, and in all other respects the restraining 
order was continued to the hearing, and the sheriff directed to retain 
custody of the personal property seized. 

Defendant excepted and appealed. 

W i n i f r e d  Totunson Wel l s  and Edwards $ Leatherwood for plaintiffs. 
J .  D. Mallonee, P. 0. Christopher, and J .  B. G r a y  for defendant. 

DEVIN, J. The statutes, G. S., 19-1, and G. S., 19-2, under which this 
action was brought, authorize a civil action in the name of the State 
upon the relation of a citizen, and permit the issuance of an injunction 
without bond, the closing of a place of business, and the seizure of the 
personal property used in connection therewith, upon verified complaint 
of a nuisance which is therein defined as follows: 

"Whoever shall erect, establish, continue, maintain, use, o1~n or lease 
any building, erection or place used for the purpose of lewdness, assigna- 
tion, prostitution, gambling or the illegal sale of whiskey, is guilty of 
a nuisance." 

I t  is apparent that the allegations and proof of acts and conduct which 
would justify the proceeding here undertaken must point to one of three 
things, viz. : prostitution, gambling or the illegal sale of whiskey. Neither 
of these is alleged in the complaint or shown by the evidence. Hence, 
defendant was entitled to have the restraining order dissolved and the 
personal property released from eustody. 

There is no allegation of peculiar injury to person or property of 
plaintiffs resulting from the public nuisance alleged which would entitle 
the plaintiffs to maintain a civil action therefor. R e y b u r n  v. Sawyer,  
135 N. C., 328, 47 S. E., 761; I lal l  v. Coach Co., 224 S. C., 781. The 
maintenance of a public nuisance is an offense against the State, and 
upon proper allegation and proof would subject the person who main- 
tained i t  to indictment. S .  v. Evarhardt,  203 N .  C., 610, 166 s. E., 738 ; 
8. v .  Brown,  221 N.  C., 301, 20 S. E. (2d), 286; 39 Am. Jur., 378. But 
the proceeding prescribed by G. S., 19-2, for a civil action by a citizen 
in  the name of the State for injunction, the closing of a place of business., 
and the seizure and sale of the personal property used therewith must be 
based upon allegation and proof of one or more of the specific acts 
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denounced by G. S., 19-1. Barker v. Palmer,  217 N. C., 519, 8 8. E. 
(2d), 610; Carpenter  v. Boyles, 213 N .  C., 432, 196 S. E., 850. 

While the plaintiffs' allegations and the affidavits offered disclose 
undesirable conditions about defendant's place of business, they are not 
in law sufficient to invoke the statutory procedure here undertaken. 
Whether the evidence warrants criminal prosecution is a matter for the 
local authorities. 

I t  may be noted that the sale of beer and mine is permitted under the 
State law, and license therefor was granted to this defendant by the 
county and municipality under the provisions of G. S., 18-72, et seq. 
The rights of the parties and of the public thereunder are pointed out 
in H c C o t t e r  v. Reel ,  223 N. C., 486. 

The order continuing the restraining order and directing retention of 
custody of defendant's personal property must be 

Reversed. 

In  RE THE LAST WILL AND TESTAMENT OF JIAGGIE S I P S O S  LORIAX. 

(Filed 28 February, 1946.) 
Wills § 2% 

In the trial of a civil action of dev i sav i t  cel won, where the court 
charged the jury, on the second issue, which was "did testatrix at the 
time in question have testamentary capacity?" that, should the jury find 
from the greater weight of the evidence that the testatrix lacked such 
capacity, they should answer the issue "yes," and should the jury fail to 
so find they should answer the issue "no," there is reversible error, even 
though the error is a lapsus  l ingzm. 

APPEAL by caveators from Pless, J., at December Term, 1944, of 
BUNCOMBE. 

Civil action, an issue of d e v i s a ~ ~ i t  we1 non. 
A new trial having been granted on former appeal for errors shown, 

224 N. C., 459, 31 S. E. (2d), 369, the case was again tried in Superior 
Court, upon these issues, which were answered by the jury as shown : 

"1. Did the deceased, Maggie Nipson Lomax, execute the paper writ- 
ing offered for probate as her last will and testament, according to law 1 
Answer : Yes. 

"2. I f  so, did the said Maggie Nipson Lomax at the time in question 
have testamentary capacity? Answer : Yes. 

"3. Was the execution of the said paper writing procured by fraud, 
duress or undue influence? Answer : No. 
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"4. I s  the paper writing offered for probate, and every part thereof, 
the last will and testament of Maggie Nipson Lomax? Answer: Yes." 

From judgment on the verdict, caveators appeal to Supreme Court 
and assign error. 

George F. X e a d o w s  and Cecil  C.  Jackson  for caveators, appellants.  
Carl  W .  Greene for propounder ,  appellee. 

WINBORRE, J. The record discloses that in charging the jury on the 
second issue, and after declaring the law as to the burden of proof, and 
reviewing the evidence offered by the respective parties bearing on the 
issue, the court gave this instruction: 

"Bringing the question or issue to a final conclusion, and again sum- 
marizing the law for you, the burden of proof on this issue is on the 
caveators, those who object to the setting up of the paper writing. The 
court instructs you that if their evidence has satisfied you from its 
quality and convincing power that at  the time of executing the will that 
the maker, Maggie Nipson Lomax, did not know the property she had, 
and its nature and extent and value, and that she did not have a full 
understanding of what she was about, and the significance and impor- 
tance of the act in which she was engaged, did not know the persons who 
were the natural objects of her bounty, and did not appreciate the fact 
that she was engaged in the execution of a will; I say if the caveators 
have satisfied you by the greater weight of the evidence that she was of 
that mental condition at  that time, January 8, 1941, the court instructs 
you that you answer that issue in their favor, that is, YES. On the 
other hand, if the caveators have not so satisfied you, that is, if their 
evidence has not outweighed in at  least some degree the quality and con- 
vincing power of the propounders' evidence, then you will answer the 
issue in favor of the propounders by writing in the word, NO." 

This instruction constitutes an exceptive assignment by caveators. 
The error assigned is that if on the second issue the jury should find 
in favor of the caveators, the answer would be "No," and if the jury 
should fail to so find, the ansu-er would be "Yes." I n  other words, as 
used in the instructioii the word "Yes" appears where the word ((No7' 
should be, and the word ((No7' appears where the word "Yes" should be. 
And a careful review of the charge as a whole fails to show that this 
error was cured. No doubt, due to the form of the issue, the use of the 
words in such reverse order was a slip of the tongue, lapsus  linguce, 
characterized by S t a c y ,  C. J., as "one of those casualties which, now 
and then, befalls the most circumspect in the trial of causes on the cir- 
cuit." 8. v. K l i n e ,  190 N. C., 177, 129  S. E., 413. Severtheless, we are 
bound by the record, and, me must assume, in passing upon appropriate 
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exception thereto, that the  j u r y  understood the  instruction as  i t  appears  
i n  t h e  record, a n d  that the  j u r y  i n  coming to a verdict observed the  
instruct ion as it so  appears. S imi la r  situations arose i n  these cases: 
X. v. Allen, 1 9 0  N. C., 498, 130  S. E., 1 6 3 ;  Cogdill v. Hardwood Co., 
1 9 4  N .  C., 745, 1 4 0  S. E., 732;  S. v. Griggs, 197  N.  C., 352, 148 S. E., 
547;  S .  v. Rhinehart, 209 N. C., 150, 183 S. E., 388;  S.  v. Stiwinter, 
211 N. C., 278, 189  S. E., 868;  S. v. Starnes, 220 N. C., 384, 17 S. E. 
(2d) ,  346;  X. v. Floyd, 220 N. C., 530 ,17  S. E. (2d) ,  658;  S. v. Norton, 
222 N. C., 418, 23 S. E. (2d) ,  301. 

Other  exceptive assignments a r e  not  considered as they m a y  not  recur  
upon  another  trial.  F o r  error  assigned, let there be a 

N e w  trial. 

J. R. PENNER v. J. B. ELLIOTT. 

(Filed 28 Febrwary, 194.5.) 

1. Libel and Slander § 1- 

Slander, as  distinguished from libel, may be actionable per sc. or only 
per quod. That is, the false remarks in themselves may form the basis of 
a n  action for damages, in  which case both malice and damage are, as  a 
matter of law, presumed; or the false utterance may be such a s  to sustain 
a n  action only when causing some special damage, in which case both the 
malice and the special damage must be alleged and proved. 

2. Libel and Slander 8 2- 

Ordinarily, we must look to the common law for defamations which 
a re  actionable per se, including accusations of crime or offenses involving 
moral turpitude, defamatory statements about a person with respect to 
his trade, occupation or business, imputation of having a loathesome dis- 
ease, and the like. 

3. Libel and Slander §§ 3, 11- 

A public statement b ~ '  clefendant, that plaintjff "is a man who will riot 
pay his honest debts, that  he will not work and is a mail that respectable 
people had best not have anything to do with," is  not actionable per w. 
and, plaintiff having alleged no special damages, defendant's demnrrer to 
the complaint for failure to state a cause of action should have been 
allowed. 

4. Libel and Slander § 16- 

Special damages are those which are  the actual, but not the necessary 
result of the injury complained of, and which in fact follow i t  a s  a 
natural and proximate consequence in the particular case, that is, by 
reason of special circun~stances or co~iditions. Hrrrniliation and inel~tal 
anguish a r e  not special damages in an action for slander. 
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APPEAL by defendant from Pless,  J., at Regular September Term, 
1944, of BUIVCOMBE. 

Plaintiff brought this action to recover damages for an alleged slander 
publicly uttered against him while defendant was traveling in a bus of 
the White Transportation Company in the city of Asheville. I t  is 
charged in the complaint that the defendant uttered concerning plaintiff 
the following false and defamatory language : "J. R. Penner (meaning 
the plaintiff) is a man who will not pay his honest debts; that he will 
not work and is a man that respectable people had best not have any- 
thing to do with." Plaintiff complains that the said false utterances 
held him up to "public ridicule and contempt, thereby destroying plain- 
tiff's good name and standing in the community," and that, as a proxi- 
mate cause thereof, he has suffered damages in the sum of $1,000.00. 

I n  a further count of the complaint, plaintiff alleges that the defama- 
tory utterances were malicious, reckless and wanton, and without legal 
excuse or justification, and asks for $1,000.00 as punitive damages. 

The complaint contains no allegation of special damages. 
To this complaint the defendant demurred as not stating a cause of 

action, and moved to dismiss. 
Upon the hearing the trial judge overruled the demurrer, and the 

defendant appealed, assigning error. 

T h o m a s  A. C u r r y  for plaintif f ,  appellee. 
Sale ,  Pennel l  & Pennel l  for defendant ,  appellant.  

SEAWELL, J. Slander, as that term is appropriated to oral defama- 
tory utterances as distinguished from libel, may be actionable per se or 
only per quod. That is, the false remarks in themselves may form the 
basis of an action for damages, in  which case both malice and damage 
are, as a matter of law, presumed; or the false utterance may be such as 
to sustain an action only when causing some special damage, in which 
case both the malice and the special damage must be alleged and proved. 

The policy of the law has much restricted the range of defamatory 
utterances which are actionable per se. Some statutes, with which me 
are not here concerned, make a limited number of defamations slander- 
ous per se; but ordinarily we must look to the history of the subject in 
the common law, under the guidance of our own decided cases, in order 
to determine which are of that character. Included amongst them are 
accusations of crime or offenses involving moral turpitude, defamatory 
statements about a person with respect to his trade, occupation or busi- 
ness, imputations of having a loathesome disease, and the like. I t  is 
sufficient to  say that the words alleged of the defendant do not come 
within any of the categories recognized as actionable per se; and that 
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plaintiff has not alleged against him any special d a m a g e t h a t  is, dam- 
age sustained by reason of any special circumstances or conditions at- 
tending the breach of duty of which plaintiff complains, and this is 
fatal to the case as presently laid in the complaint. 

I n  Ringgold v. Land, 212 N. C., 369, loc. cit. 371, Justice Schenck, 
speaking for the Court, quotes the following from Black's Law Diction- 
ary as defining special damages : 

'(Special damages are those which are the actual, but not the necessary, 
result of the injury complained of, and which in fact follow it as a 
natural and proximate consequence in the particular case, that is, by 
reason of special circumstances or conditions. Hence general damages 
are such as might accrue to any person similarly injured, while special 
damages are such as did in fact accrue to the particular individual by 
reason of the particular circumstances of the case." Black's Law Dic- 
tionary, 2d Ed., pp. 314-15, and authorities there cited. 

I n  this respect plaintiff is not aided by his ('second count," in which 
he alleges that the defamatory words were wanton and malicious, and 
that he suffered humiliation and mental anguish. To recover at  all, he 
must allege and prove malice; and damages for humiliation and mental 
suffering are not special damages within the accepted definition. 

Ringgold v. Land, supra, contains a full discussion of the subject, with 
copious citations, on a statement of fact remarkably similar to the one 
here considered, and we reaffirm its authority. 

The demurrer should have been sustained. I t  is so ordered. 
Judgment reversed. 

(Filed 28 February, 1945.) 

1. Appeal and Error §§ 10a, 16, 1%- 

A writ of certiorari from this Court is not available to extend the time 
for prepar~tion and service of statement of case on appeal, which is a 
matter for  the parties and the court below, subject to the limitation that 
extension may not carry the appeal beyond the time it is due here. 

2. Appeal and Error 3 lob- 
A statement of case on appeal not serred in time may be disregarded 

or treated as a nullity. Of course, where a party is disadvantaged by 
some error or act of the court o r  its officers, and not by any fault or 
neglect of his own or his agent, a different sitnation is presented. 
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3. Appeal and Error § 18a- 

It is not permissible to retriere by certioi.ari the right to bring up "the 
case on appeal" which has been lost by laches. I ts  true use is to preserve 
the right before it is lost in order to  p re~en t  its loss. 

4. Appeal and Error §§ 10e, 31b- 
The failure to have the "case on appeal" legally settled does not i p s o  

fac to  require a dismissal of the appeal. The appellnnts are still entitled 
to preseiit the case on the record proper. 

5. Appeal and Error 5 29- 

Failure to file brief works an abandonment of the exceptions and 
nssignmcwts of error, escept those appearing on the face of the record 
which are cognizable sua sponte. 

6. Appeal and Error 3 10a- 
The mailing 1jy appellant of his statement of case on appeal is not 

sufficient wrricc! in the absence of an understanding to that effect. 

L l ~ ~ ~ ~ i ~  by defendants from C'arr, J., at  October Term, 1944, of 
TVASHIXGTO~~. 

Application by appellants for certiorari to bring u p  "case on appeal." 
Motion by appellee (1) to dismiss the appeal, and ( 2 )  to affirm the 

judgment. 
The cace was tried a t  the October Term, 1944, of Washington Superior 

Court, and reculted in judgment for plaintiff being signed a t  Nashville, 
N. C., on 5 December, 1944. Copy of the judgment was mailed to  
defendant, Thomas J .  Xiveil.;, in New York City. 

The  ciefentlants nere  allowed 28 days in which to serve case on appeal. 
This %as  later extended for :even days. The extension was subsequently 
reyoked a& the judge concluded that  he  had no authority to grant the 
extension. 

On 7 ,Tanuary, 1945, the defendant. Thomas J. n'ivens, mailed from 
Kcw York ('it? 1,- repisterctl letters copies of statement of case on appeal 
to  the presiding judge, assistant clerk of the Superior Court of Wash- 
ington County, and counsel for  plaintiff a t  their respective addi~esses in 
Sort11 Carolina. Signed receipts, dated 9 January ,  1945, were received 
f rom each of the acldre~sees. Counsel for plaintiff did not accept service 
of statement of case; nor was service waived. 

U p  to this time the defendants mere not represented by counsel. They 
undertook to t r y  their own case and to prosecute the appeal in propria 
person@. The appeal mas due here 30 January,  1945. 

On  9 February, 1945, counsel for  defendants filed in this Court appli- 
cation for certiorari to bring u p  case on appeal. 

Plaintiff moyes to dismiss the appeal and to affirm the judgment. 
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Carl  L. Bai ley  for plainti#, appellee. 
E. D. Flowers ( i n  Xupreme Court o n l y )  for defendants, appellants. 

STACY, C. J. We have here a question of appellate procedure. 
d writ of certiorari from this Court is not available to extend the time 

for preparation and service of statement of case on appeal. S m i t h  V .  

S m i t h ,  199 N. C., 463, 154 S. E., 737. This is a matter which belongs 
to the parties and the court below, S. v. Moore, 210 N .  C., 686, 188 
S. E., 421, subject to the limitation that the extension may not carry 
the appeal beyond the time it is due here. P r u i t t  v. Wood,  199 N. C., 
788, 156 S. E., 126. I t  is axiomatic among those engaged in appellate 
practice that a "statement of case on appeal not served in time" may be 
disregarded or treated as a nullity. (Amno Go. v. H i c k s ,  120 N. C., 29, 
26 S. E., 650. Of course, where a party is disadvantaged by some error 
or act of the court or its officers, and not by any fault or neglect of his 
own or his agent, a different situation is presented. B a n k  v. Miller, 190 
N.  C., 775, 130 S. E., 616; Winborne c. B y r d ,  92 E. C., 7 ;  Johnson v. 
d n d r e w s ,  132 N. C., 376, 43 S. E., 926. 

Nor is it permissible to retrieve by certiorari the right to bring up 
the "case on appeal" which has been lost by laches. S. v. Moore, supra. 
I t s  true use is to preserve the right before it is lost in order to prevent 
its loss. B a n k  v. X i l l e r ,  supra; Pru i t t  v. W o o d ,  supra. 

The failure to have the "case on appeal" legally settled, however, does 
not ips0 facto require a dismissal of the appeal. Roberts v. B u s  Co., 
198 N. C., 779, 153 S. E., 398; Wallace v. Salisbury,  147 N .  C., 58, 
60 S. E., 713. The appellants are still entitled to present the case on 
the record proper. R i c k s  c. Westbrook, 121 N. C., 131, 28 S. E., 188. 

The failure to file brief works an abandonment of the exceptions and 
assignments of error, 8. v. Dingle, 209 N. C., 293, 183 S. E., 376, except 
those appearing on the face of the record which are cognizable sua sponte, 
e.g., want of jurisdiction or some patent defect. T h o r n t o n  v. Brady ,  
100 N. C., 38, 5 S. E., 910; Appomcrtfox v. Bugaloe ,  121 9. C., 37, 
27 S. E., 999. 

Here the right to bring up the "case on appeal" has been lost by 
failure of appellants to serve their statement within the time allowed, 
or to obtain a waiver of such requirement. The mailing of the statement 
was not sufficient service in the absence of an understanding to that 
effect. F o r f e  v. Boone, 114 N.  C., 176, 19 S. E., 632; H i c k s  v. West -  
brook, suprcr; Edz~~rrrt1.s 2,. Perry,  208 3. C., 252, 179 S. E., 892; Roberts 
21. R u s  Co., szcpm. Hence, the result: 

Certiorari,  disallowed. 
Motion to dismiss, denied. 
Motion to affirm, granted. 
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STATE v. CLARER'CE CODY. 

(Filed 25 February, 1945.) 

1. Assault and Battery 55 7c, 11- 

In a criminal prosecution for assault with a deadly weapon with intent 
to kill, resulting in injury, G. S., 14-32, where the State's evidence tended 
to show that prosecutor was in the act of taking money from his cash 
register, after closing his store for the night, when the defendant, who 
was definitely identified by both prosecutor and his clerk, shot a gun 
through the store window, the load lodging near prosecutor, who ran out 
of the store and shot a pistol in the direction defendant had gone and 
was wounded by gunshot in reply from the darkness, threats by defendant 
against prosecutor being also shown, there is ample evidence to sustain 
conviction and motion to dismiss under G. S., 15-173, was properly denied. 

2. Assault and Battery §§ 7c, 1% 

In a prosecution for an assault with a deadly weapon with intent to 
kill, resulting in injury, where the court charged that one of three verdicts 
might be returned: (1) guilty of assault with a deadly weapon with 
intent to kill, inflicting serious injury, not resulting in death, or (2 )  guilty 
of assault with a deadly weapon, or (3) not guilty, there being slight, 
if any, evidence of serious injury, there is no harmful error in the court's 
submitting the felony charge to the jury, defendant having been acquitted 
on that count. 

APPEAL by defendant from Pless, J., a t  September Term, 1944, of 
BUNCOMBE. NO error. 

Criminal prosecution on bill of indictment charging a felonious assault 
under G. S., 14-32. 

L. S. Sargent, the prosecuting witness, operates a place of business 
near Newbridge on the Weaverville Road. On 14 July, 1944, about 
11 :00 p.m., he had closed his store and was standing with his back to 
the front in the act of taking money from his cash register when someone 
in front and on the outside fired a gun. The load went through the 
window and lodged near Sargent. The overhead lights in front were on. 
Both Sargent and an employee in the store immediately looked and saw 
defendant in front, going across the road. He  had a gun. No one else 
was out in front. Sargent got his pistol, ran out, and began shooting 
in the direction defendant had gone. There was another gunshot from 
that direction and a part of the load lodged in Sargent's shoulder. 

About 10 :45 on the same night defendant went to the home of a Mrs. 
Hicks who lived near Sargent's place of business and got his gun he had 
previously loaned her. He  also got two shells. A few minutes before 
the shooting he was heard to say he was going to "get even with Sarge 
(Sargent)" and one Wilson. He  was then near Sargent's place of busi- 
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ness. H e  went to Wilson's home and repeated this statement about 
fifteen minutes after the shooting. 

The defendant having offered no evidence in rebuttal, the cause was 
submitted to the jury on the testimony of the State. The jury returned 
a verdict of "guilty of an assault with a deadly weapon." From judg- 
ment on the verdict defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

J. W .  Haynes for defendant, appellant. 

BARNHILL, J. Defendant's primary assignment of error is directed 
to the refusal of the court to dismiss on motion made under G. S., 15-173, 
C. S., 4643. He  insists there was insufficient evidence of the identity of 
the defendant. I n  this we are unable to concur. 

The defendant was definitely identified by two witnesses as the person 
who was in front of the building at  the time the shot was fired. H e  had 
a gun. No  one else was there. He  had just a few minutes before avowed 
his purpose to "get even with Sarge." Thus the testimony tends to  show. 
This evidence was amply sufficient to repel the motion to dismiss and to 
sustain the verdict. I t s  credibility was for the jury. 

The other exceptive assignments of error are directed to alleged error 
in the charge of the court. After careful consideration we are unable to 
find in  them any cause for disturbing the verdict. 

The court instructed the jury that they might return any one of three 
verdicts: (1)  guilty of an assault with a deadly weapon with intent to 
kill, inflicting serious injury, not resulting in death, or (2) guilty of an 
assault with a deadly weapon, or (3)  not guilty. I t  fully explained the 
constituent elements of each of the two offenses. 

There is very slight, if any, evidence of serious injury within the 
meaning of the statute. Thus, if there was error in the instructions, it 
rests in  the fact that the court submitted the felony charge to the jury. 
Even so, on this count there was a verdict of not guilty. Hence defend- 
ant has not been prejudiced thereby. 

I n  the trial below we find 
No error. 
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H. &I. AVENT v. D. W. MILLARD AKD GERTRUDE MILLARD. 

(Filed 28 February, 1946.) 
1. Tpial 5 22- 

The power of the Superior Court to grant an involuntary nonsuit is 
altogether statutory and did not exist prior to 1897, and therefore the 
requirement of the statute, now G. S., 1-183, must be strictly followed. 

Where defendant fails to move for judgment as of nonsuit at the close 
of the plaintiff's evidence, his motion therefor at the close of all the 
evidence cannot be granted, the right to demur to the eridence having 
been waived. 

APPEAL by plaintiff from Budis i l l ,  Special  J u d g e ,  at September Term, 
1944, of NASH. 

Action to recover damages alleged to have been negligently caused in a 
collision between a Lafayette automobile driven by the plaintiff, H. M. 
Avent, and a Ford automobile of the male defendant, D. W. Millard, 
driven by the feme defendant, Gertrude Millard, in the city of Rocky 
Mount on 8 January, 1944. The court entered judgment wherein it is 
recited "At the close of all the evidence the defendants and each of them 
lodged motion for judgment as of nonsuit. After a discussion said judg- 
ment as of nonsuit as to both defendants is allowed." An examination 
of record discloses that when the plaintiff had introduced his evidence 
and rested his case the defendants lodged no motion for dismissal or for 
judgment as in case of nonsuit, but introduced their evidence, and after 
all the evidence on both sides was in lodged motion for judgment as of 
nonsuit. This motion was allowed, and judgment accordant therewith 
was entered. To this action of the court the plaintiff objected, excepted 
and appealed to the Supreme Court, assigning errors. 

Kee l  & Kee l  for plaintif f ,  appellant.  
J .  W .  Grissorn for de fendan f s ,  appellees. 

PER CURIAAT. The power of the Superior Court to grant an involun- 
tary nonsuit is altogether statutory and did not exist prior to the passing 
of the statute in 1897 (Hinsdale Act), R i l e y  v. S tone ,  169 X. C., 421, 
86 S. E., 348; and since the allowance of a motion for judgment as of 
nonsuit is thus based upon purely statutory grounds, the requirement of 
the statute, now G. S., 1-183, must be strictly followed. Therefore, 
where a defendant fails to move for a judgment as of nonsuit at the close 
of the plaintiff's evidence, his motion therefor at the close of all the 
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evidence cannot be granted, as the right to demur to the evidence is 
waived. Jones v. Insurance Co., 210 N. C., 559, 187 S. E., 769. 

The defendants having failed to lodge their motion for dismissal of 
the action and for  a judgment as i n  case of nonsuit when the plaintiff 
had introduced his evidence and rested his case, the granting of such a 
motion after all the evidence on both sides v7as in  was unauthorized and 
error, for  which the judgrnent below must be 

Reversed. 

STATE v. HERNAS 3IASSISG a m  JOE JIXRTIK. 

(Filed 28 February, 194.5.) 
Abortion 8- 

T17here, in a criminal prosecution for aiding and abetting in an abortion, 
G. S., 11-45, the State's evidence tended to show that defendant, and 
another who pleaded guilty, took a preg~~nnt woman, in the car of defend- 
ant who was driving, to sereral near-by towns, in the last of which rul 
abortion was performed oil the woman. and defendant was heard to say 
that he might have to pay out of thib case, there is sufficieiit e~idence to 
sustaiil a conriction. 

APPEAL 11y defendant, Herman Xanning, from Carr, J., at  September 
Term, 1944, of MARTIX. 

Criminal prosecution tried upon indictment charging the defendants 
with aiding and abetting in the procurement of an abortion or miscar- 
riage in  violation of G. S., 14-45. 

I t  is i n  evidence that  on the night of 5 June,  1944, the defendants, 
Joe  Martin and Herman Manning, took Beulah Brown, a pregnant 
woman, in a car driren by Manning, from her home in Nar t in  County 
to Tarboro. Two days later they took her from her home to Plymouth;  
and finally, on 10 June.  1944, they took her in Manning's car from her 
home to Goldsboro, where an abortion was performed upon her. She 
died on 1 2  or 1 3  J u n e  following. 

A t  the close of the evidence, the defendant, Joe Martin, entered a plea 
of guilty, and sought to exculpate hic codefendant from any criminal 
responsibility i n  the matter, albeit Manning "said something" to one of 
the mitnes~es after  the occurrence "about he had (might have) to pay 
out of this case." The jury returned a verdict of guilty against the 
defendant Herman Manning. 

Judgment : 'I wo years on the roads as to both defendants. 
The  defendant. Herman Manning, appeals, assigning as error the 

refusal to dismiss as in ea?e of nonsuit. 
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Attorney-General ~l lcMzil lan and Assistant Attorneys-General Rhodes 
and Moody for the  State .  

B. A. Critcher for defendant Herman Manning. 

PER CUXIAX. The only question presented by the appeal is the suffi- 
ciency of the evidence to carry the case to  the jury as against the defend- 
ant  Herman Manning. We join with the trial court in believing the 
case to be one for the twelve. 8. v. Martin,  182 N .  C., 846, 109 S. E., 74. 

S o  error. 

STATE v. EMMA JIITCIIELL. 

(Filed 28 Z'ebruarr, 1945.) 
Criminal Law 68- 

Where the court enters judgment of not guilty, after a purported special 
verdict, on the conclusion that the statute, on n-hich the criminal prosecu- 
tion was based, is unconstitutional, the State has no right of appeal under 
G. S., 15-179. 

APPEAL by the State from Pless, J., at December Term, 1944, of 
BUNCOMBE. Appeal dismissed. 

Allorney-General :lIclMullan and Assistant Attorneys-General Rhodes 
and Moody for fhe  State .  

Sanford W .  Brown for defendant. 

PER CURISM. The defendant was charged with practicing palmistry 
for compensation, in violation of ch. 51, Public-Local Laws 1927. On 
what purported to be a special verdict, judgment was rendered that the 
defendant was not guilty 011 the ground that  the enactment of statute 
under which she was charged was prohibited by Art. 11, sec. 29, of the 
Constitution. From this judgment the State undertook to appeal. 

I t  is apparent that the judgment v a s  based, not on the facts found, 
but upon the court's conclusion that the statute itself was unconstitu- 
tional. This ruling the court was competent to make at  any time. The 
special verdict therefore was without significance, and the State's appeal 
was not authorized by the enabling statute, G. S., 15-179, as now in force. 
The appeal mill be dismissed. AS'. v. Todd,  224 N .  C., 776. 

Appeal dismissed. 
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MRS. CLARA BOURNE. ADMINISTRATRIX OF THE ESTATE OF FREDERICK T. 
BOURNE, DECEASED, V. SOUTHERN RAILWAY COMPANY. 

(Filed 7 March. 1945.) 

1. Master and  Servant 25- 

I n  a civil action to recover damages for alleged wrongful death. under 
Federal Employers' Liability Act. plaintiff is not entitled to recover unless 
her intestate a t  the time of his death was an employee of the defendant. 
acting within the scope of his employment and engaged a t  the time in 
interstate commerce. 

2. Master and  Servant § %a- 
The Federal Employers' Liitbility Act does not define the word "em- 

ployer" or the word "employee." hence they are to be considered as  having 
been used in the Act in their na t~wal  and ordinary sense. 

3. Same- 

Being remedial, the Federal Employers' Liability ,4ct is  to be liberally 
construed to advance the remedy proposed, but it  applies only when the 
relation of master and servant exists. 

4. Same- 

Where an experienced locomotire engineer, employed by defendant for 
about eighteen years, is given a permit, under the company's rules, to 
ride an engine for the one and only purpose of learning that  portion of 
the track, roadbed. sidings, curres and changes thereon, so that he may 
be eligible for assignment on that  part of the road, he is not a student 
engineer and he is not an e~nployee within the meaning of the Federal 
Emploxers' Liability Act, but a t  most a licensee. 

One has no claim upon an employer, predicated on an alleged breach of 
duty imposed by the Federal Employers' Liability Act, where it  appears 
that  the employee was in fact injured while acting outside the scope of 
his employment, as  for example, when voluntarily assuming to do some- 
thing that the employer did not employ him to do or when doing something 
which the lrnown rules of the employer forbid his doing. 

APPEAL by plaintiff f r o m  Pless, J., a t  November Term, 1944, of 
BUNCONBE. 

Civi l  action to  recover under  the  Federal  Employers'  Liability Act  
f o r  the  alleged wrongful death of plaintiff's intestate, Frederick T. 
Bourne. 

T h e  facts  pertinent t o  this  appeal  a r e  as follows: 

1. Mrs. Cla ra  Bourne is the  du ly  qualified and act ing administratr ix  
of the  estate of Frederick T. Bourne, deceased. 

2. Plaintiff 's intestate a t  t h e  t ime of his  death was 52 years of age, 
of good moral  habits and i n  good health. Mrs. Cla ra  Bourne is the  
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widow of Frederick T. Bourne; Miss Barbara Bourne is his daughter, 
and mas 14 years of age at the time of his death. Mrs. Bourne and her 
daughter were solely dependent upon the inconie earned by Nr.  Bourne 
as an employee of the Southern Railway Company. 

3. The defendant is a common carrier and operates various lines of 
railroad, within and without the State of North Carolina, including the 
line of railway between Bsheville, N. C., and Murphy, N. C. 

4. Plaintiff's intestate, Frederick T. Bourne, prior to his death had 
been a railroad engineer and had been employed by the Southern Rail- 
way Company as such over a long period of time. 13e had operated 
engines from Asheville to Bryson City, a distance of about 65 miles 
from Asheville and about 47 miles from Nurphy; but he had not oper- 
ated an engine from Bryson City to Murphy, for about 4 gears prior to 
7 April, 1941. 

5. A rule of the defendant company was in effect on 7 April, 1941, as 
follows: "Enginemen-1323. They must not leave their engines while 
on duty except in case of necessity, and then only in the care of the fire- 
man. They must not leare them while on the main track, except to 
perform duties required by the rules." 

6. Plaintiff's intestate, an experienced engineer, desired to be assigned 
as an engineer on that part of the Southern Railway System operated 
from Bryson City to Murphy, but under the rules of the company it was 
necessary for him to obtain a permit to ride an engine, in charge of a 
regular engineer, in order to familiarize himself mith the road and 
observe the tracks, sidings, physical changes, if any, and conditions of 
the roadbed, before he could be so assigned. 

7. On 7 April, 1941, plaintiff's intestate boarded train S o .  17, at  
Asheville, and rode as a passenger to Bryson City. The train consisted 
of an engine, combination mail and baggage car and one passenger coach. 
The train was in charge of 8. E. Shook, the regular conductor, and 
Grover C. Jackson, the regular engineer. At Bryson City, plaintiff's 
intestate left the passenger coach and boarded the engine, pursuant to 
his permit or agreement mith the company, for the purpose of familiar- 
izing himself s d h  the road between Rryson City and Murphy. 
8. Thereafter, upon the train's arrival at  Santahala, ~vhich is a flag 

station between Bryson City and Murphy, and approximately 4 miles 
east of Topton, Ti. C., Engineer Jackson, in violation of Rule 1323 of 
the defendant company, left the engine and the operation thereof in 
charge of plaintiff's intestate. Engineer Jackson boarded the passenger 
coach. Plaintiff's intestate was permitted to operate the engine, and did 
so for a distance of approximately 6.3 miles, to a point 2.3 miles west 
of Topton, at  which point the engine became derailed, left the tracks and 
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ran into the river bed, turning over, and instantly killing plaintiff's 
intestate and one Zimmerman, the regular fireman on said engine. 

9. Plaintiff's intestate, while employed by defendant as an  engineer, 
prior to 7 April, 1941, received pay on a mileage basis for the time he 
actually served as an  engineer on his regularly assigned run. 

10. The defendant denies that at  the time of the death of plaintiff's 
intestate, i t  was engaged in interstate commerce. When the train left 
Asheville, S. C., i t  was carrying two interstate shipments of express, one 
from Redbank, N. J., to Canton, N. C., the other from Lyon, X. P., to 
Sylva, N. C. Both shipments were duly delivered on 7 April, 1041, 
before plaintiff's intestate boarded the engine a t  Bryson City, N. C. 

At the close of plaintiff's evidence, defendant mored for judgment as 
of nonsuit; motion allowed and plaintiff appeals to the Supreme Court, 
assigning error. 

Jordan & H o r n e r  and Wi l l iams  & Cocke for plaintiff. 
W .  T .  J o y n e r  and Jones, W a r d  & Jones f o r  defendant.  

DEXRP, J. The exception to the judgment as of nonsuit, entered by 
the court below, cannot be sustained unless each of the following ques- 
tions can be answered in the affirmative: 1. Was plaintiff's intestate, 
a t  the time of his death, an  employee of the defendant? 2. I f  so, was he 
acting within the scope of his employnient? 3. Was the defendant 
engaged in  transporting goods in interstate commerce at  the time of the 
death of plaintiff's intestate? 

The plaintiff is not entitled to recoaer, under the Federal Employers' 
Liability Act, unless her intestate at  the time of his death x a s  an em- 
ployee of the defendant, acting within the scope of his employment and 
the defendant a t  the time was engaged in interstate conimerce. E r i e  R. 
C'o. v. W e l s h ,  242 I-. S., 302, 61 L. Ed., 319; l l l inois  Central  R. Co. 2;. 
Rehrens, 233 U. S., 473, 58 L. Ed., 1051; 39 C. J.. see. 402, p. 276; 
Roberts Federal Liabilities of Carriers, Vol. 2 (2d Ed . ) ,  see. 723, p. 
1366; i l fyers  v.  R. R., 162 K. C.. 343, 78 S. E., 280; Zachnry v. R. R., 
156 S. C., 496, 72 S. E., 858, 232 IT. S., 248, 58 L. Ed., 591; 35 d m .  
Jur. ,  sec. 515, p. 943; 39 C. J., see. 384, p. 263, et seq. 

I n  considering the first question, i t  will be noted the Federal Act does 
not define the word "employer" or the word "employee," hence they are 
to he considered as having been used in the Act in their natural and 
ordinary sense. 111~71 v. Philadelphia & R. Ry. Co., 40 S. Ct., 325. 252 
1'. S., 475, 64 L. Ed., 670; Macgrttder, Collecfor, v. Y e l l o w  Cob Co. o f  
I). C'. ( D .  C., Md.), 1943, 49 Fed. Suppl., 605, 141 F. (2d),  ,324. The 
Act, "being remedial, is to be liberally construed to advance the remedy 
proposed, but i t  applies only when the relation of master and servant 
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exists." 39 C. J., see. 385, p. 266; 35 Amer. Jur., see. 432, p. 849; 
Chesapeake d 0. Ry. Co. v. H a r m o n ,  173 Ky., 1, 189 S. W., 1135; 
Pit tsburgh C., C. d S f .  L. R y .  Co. 2'. Parker ,  19 A. L. R., 751, 132 X. E., 
372, 191 Ind., 686; P a y n e  v. Lind ,  138 N.  E., 366, 106 Ohio St., 14;  
W a g n e r  c. Chicago d A. H. C'o., 106 N .  E., 809, 265 Ill., 245; B y r a m  
v. Ill inois Cen fra l  R. Co., 154 1. W., 1006, 172 Iowa, 631. 

The fact that plaintiff's intestate was an engineer, employed by the 
Southern Railway Company to operate an engine over the Asheville- 
Xurphy Branch, between Asheville and Bryson City, and had been so 
employed for a long time prior to 7 April, 1941, does not necessarily 
establish the relation of master and servant between him and the defend- 
ant at the time of his death. The evidence on this record establishes the 
fact that plaintiff's intestate was riding the engine on Train No. 17, on 
7 April, 1941, pursuant to a permit issued by the company, in order that 
he might qualify for a position as engineer on that part of the Asheville- 
Murphy Branch, between Bryson City and Murphy. He was in no sense 
a student engineer. He  was an experienced engineer and had been em- 
ployed by the Southern Railway Company for approximately eighteen 
years. He needed no instructions in the operation of an engine. He  was 
present for one purpose and one purpose only-'(to learn the road." For 
it is admitted that he "was riding said engine for the purpose of acquaint- 
ing himself with the road, the curves, sidings and any changes that had 
been recently made in connection with the roadbed." I f  he had been 
qualified and authorized to operate the engine, under the rules of the 
company, it would have been unnecessary for him to obtain a permit and 
make this trip, in order to become eligible for assignment as an engineer 
on that part of defendant's road. 

I n  view of the above facts, we do not think the decisions relative to 
student engineers and firemen, relied upon by the appellant, are con- 
trolling here. I n  B r o w n  r.  R. I .  d P. Ry. Co., 286 S. W., 45, 315 Mo., 
409, a student fireman was held to be an employee under the Federal 
Employers' Liability Act, because he was subject to the orders of the 
engineer and fireman, and was required to perform such duties as were 
assigned to him, although he received no compensation. But in the case 
of Chesapeake d 0. Ry. Co. v. H a r m o n ,  supra, the Supreme Court of 
Kentucky held that a student fireman, who received no wages or other 
return except information for his services, performed by virtue of a 
permit to ride on the engine only of defendant's trains at his pleasure, 
although an employee, and entitled to a reasonably safe place to work 
while performing his duties contemplated by the assignment, was not an 
employee within the meaning of the Federal Employers' Liability Act, 
when killed after he had abandoned his duties as a student fireman and 
mas riding in the caboose. 
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We do not think, under the facts presented on this record, plaintiff's 
intestate was an employee of the defendant on 7 April, 1941, within the 
meaning of the Federal Employers' Liability Act, but at most was a 
licensee under and by Irirtue of his permit. He  had no duties to perform 
for or on behalf of the company in connection with the operation of the 
train, and the engineer was without authority to engage his services for 
any purpose, except in case of an emergency. Vassor v. R. R., 142 K. C., 
68, 54 S. E., 849. The rules of the company, with which plaintiff's 
intestate was familiar, provided that the regular engineer, while on duty, 
must not leare his engine except in case of necessity, and then only in 
care of the fireman. The evidence shows no necessity or emergency 
requiring the absence of the regular engineer. Furthermore, there is no 
evidence to the effect that plaintiff's intestate was to receive any com- 
pensation or other return for making the trip, save and except the 
information he would obtain for his own benefit. 

Moreover, conceding, but not deciding, that plaintiff's intestate was 
an employee, me think the second question presented should also be 
answered i11 the negative. For, as stated in 35 d m .  Jur., sec. 437, p. 852 : 
"It may be conceded that one has no claim upon an employer predicated 
upon a claim of the breach of a duty charged upon the employer by the 
Employers' Liability Act where it appears that the employee was in fact 
injured while acting outside the scope of his enlployment, as where he is 
injured while voluntarily assuming to do something that the employer 
did not employ him to do," citing Roebuck z3. Atchison,  T .  & 8. Ir'. R y .  
Co., 99 Kan., 544, 162 P., 1153, L. R. 8. 1917 E. 741; Nel lor  v. X e r -  
chanfs'  N f g .  Co., 150 Mass., 362, 23 N. E., 100, 5 L. R. d., 792; Ell iot t  
v. P a y n e ,  293 Mo., 581, 239 S. W., 851, 23 A. L. R., 706; X y e r s  v. 
S o r f o l k  & W .  R y .  C'o., 162 S. C., 343, 78 S. E., 280, 48 L. R. A. (N. S.), 
987; Curt i s  $ G'. C'o. c. Priby l ,  38 Okla., 511, 134 P., 71, 49 L. R. A. 
(N. S.), 471; G r i f i n  c. Balt imore & 0. R y .  Co., 98 W .  Va., 168, 126 
S. E., 571, 40 A. L. R., 1326. See also 39 C. J., see. 390, p. 269, and 
the cases there cited. I11 the instant case it  dl be noted that plaintiff 
does not even contend that her intestate was employed to do what he did 
do. We think his very presence on the engine under a permit, obtained 
for the purpose of observing the road, is evidence of the fact that he was 
not authorized by the defendant to act as engineer on that trip. He  
knew he was without authority, under the express rules of the company, 
to assume the duties of the engineer at the time and place he did assume 
them. Hence, the defendant is not answerable in damages for his death 
under the prorisions of the Federal Employers7 Liability Act. 

Having reached the conclusions set forth herein, we deem it unneces- 
sary to consider whether or not the defendant was engaged in interstate 
commerce at the time of the death of plaintiff's intestate. 



I N  THE SUPREME COURT. 

TQe th ink  the  judgment as  of nonsuit TTas properly entered. 

Affirmed. 

I s  RK CCSTODT OF ACGUSTUS REPKOLDS JIORRIS. 

(Filed 7 March, 1945.) 

1. Appeal and Er ror  3a, 6g- 

A party litigant, who has or asserts no right or interest ill the subject 
matter of the action, divests himself of the right to appeal. 

2. Appeal and  E r r o r  § 4: Assistance, Wri t  of, g 4: Contempt of Court 
g ab- 

An appellate conrt mill not hear and decide a moot qnestion, or one 
~vliich has become such. G. S., 1-277. This does not meml, however, that 
the trial court shonld TT-ithhold available punitire measures for willfnl 
failure to comply with its appropriate decrees. 

3. Infants  # 1: Habeas Corpus 5 3: Constitutional Law S 23- 

The Superior Court, in a proper proceeding, having awarded the custody 
of a minor to an ui~cle and aunt and thereafter, because of the chal~ge(l 
legal status of the parties, modified its former order and giT7en the cnstody 
of the chiltl to the mother, on application of the mother for a writ of 
assistance and show cause order against the uncle and aunt for failure 
to surrender the child, x judgment on 7kabeas corpus by a court of nilother 
state, to  which the child had been taken by the uncle and a ~ u l t ,  xwarded 
custody to the father, is not entitled to full faith and credit here, the 
record disclosing that jurisdictional facts were misrepresented and sup- 
pressed in that proceeding. 

4. Infants  3 1: Habeas Corpus 3- 

A custocliali's first duty is to the court of his appointment, and the 
Superior ('ourt, having awarded exclnsire custody of a minor to one of 
the partiei litigant, thereby assumes the obligation to see that  its confi- 
dence ir not abused. and the conrt ip juctified in proceeding to that end 
with an inquiry ex nwl o 111ot1l or a t  the instance of an interested p;lrty. 

5. Infants S 1 :  Clrrlrs of Superior Courts 5 7- 

The duty sh:~l l  be constant upon the court to give each child. subject to 
i ts  jnrisdic.tion. such oversight mid cm~trol a s  will conduce to the welfare 
of the chilcl and to thr  Iwst interests of the State. G. S.. 110-Tt. 

,\PPEAI, by  respondellts, Wil l iam Tazewell Morr i s  and  Evelyn Bailey 
Morris ,  f rom Pless, J., a t  Chambers i n  -~shevi l le ,  2 1  December, 1944, and 
application by  1 etitioner, Edith Muhler ,  f o r  cerfiorari to  br ing u p  record 
of supplemental proceeding before Rousseau, J., at  J a n u a r y  Term, 1945, 
of BUNCOMBE. 
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Petition in custody proceeding for appropriate order in respect of the 
custody of Augustus Reynolds Morris, 10-year-old son of petitioner, 
Mrs. Edith Muhler, and her former husband, Ben W. Morris. 

The matter was heard by Judge Pless in Asheville on 21 December, 
1944, and resulted in an order awarding the custody of the child to the 
petitioner. By a prior order entered in the cause by the judge of the 
Superior Court of Buncombe County, on 1 6  May, 1944, the exclusive 
custody of the child had been given to the respondents, W. T. Norris and 
his wife, upon the showing that, in another proceeding, they had adopted 
the child for life. This adoption order was vacated on appeal, I n  re  
N o r r i s ,  224 N. C., 487, and hence the petition herein. 

On 27 December, 1944, the respondents entered formal notice of appeal 
from the order rendered by Judge Pless and filed specific exceptions 
thereto, but without obtaining stay of execution or supersedeas. Clegg 
v. Clegg, 186 N. C., 28, 118 S. E., 824. 

Thereafter, on 1 6  January, 1945, the petitioner appealed to Judge 
Rousseau, then holding the courts of the Nineteenth Judicial District, 
for a writ of assistance, which was returned by the sheriff of Buncombe 
County, '(Served 1-17-45 by reading the foregoing order and delivering 
copies of the same, together with copies of the writ, to Wni. T. Morris 
and Evelyn Morris. Due search made and hugustus Reynolds Norris 
not found in Buncombe County." 

Motion was then made before Judge Rousseau, under G. S., 1-302, for 
an order requiring the respondents to show cause why they should not be 
punished as for contempt. 

On the hearing of this show-cause order, the respondents set up that, 
while they were in Florida with the child in question, vacationing as was 
their custom, the father of said child, Ben W. Morris, on 8 January, 
1945, took him from them by writ of habeas corpus  issued out of the 
Circuit Court of Dade County, Florida; that neither of the respondents 
knew of the contents of either of the petitions filed before Judge Pless 
or the order made by Judge Pless "until they were served on him (W. T. 
Norris) about January 17, 1945," and that the respondents are "wholly 
unable and powerless to produce the said Augustus Reynolds Morris into 
court or into the custody of Edith Muhler." 

A certified copy of the habeas corpus  proceeding in FIorida was offered 
in evidence. I t  shows allegation and admission to the effect that Augus- 
tus Reynolds Morris was then in Miami, Dade County, Florida, "where 
the said child is now liring and is in the custody, care and control of 
the said brother (William T. Morris), the respondent herein." The 
answer filed by the respondent therein also contains averment to the effect 
that "because of the long period of time that Augustus Reynolds Morris 
has been in the voluntary possession, custody and control of the respond- 
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ent . . . it is the belief of the respondent that he and his wife could do 
more for said child than anyone else." 

I n  his oral testimony before Judge Rousseau the respondent, William 
T. Morris, stated that he did not know where the child was and had no 
information concerning his present whereabouts. "Q. And you haven't 
made any inquiry to find where he was or made any attempt to comply 
with Judge Rousseau7s order? A. I could not comply. . . . Q. Answer 
by telling what you have done to bring that child into court. A. I 
haren't done anything. I want to explain. I could not bring him into 
court when I didn't have possession. . . . Q. Have you inquired how 
Gus is getting along? A. No, 17re  been busy." 

By judgment entered on 24 January, 1945, the respondents were ad- 
judged "not guilty of contempt.'' Petitioner craved an appeal, which 
was denied. Cf. Scarborough's case, 139 S. C., 423, 51 S. E., 931. 
Whereupon application for certiorari to bring up record of the supple- 
mental proceeding was made to this Court, and was allowed as supple- 
mentary to the record in respondents7 appeal. I n  re  Adanzs, 218 K. C., 
379, 11 S. E. (2d), 163. 

E. L. L o f t i n  and S m a t h e r s  & Xeelcins for petit ioner,  appellee. 
W i l l i a m s  d2 Cocke for respondents,  appellants.  

STACY, C. J. The subject matter of this proceeding is the custody of 
a ten-year-old child, Augustus Reynolds Morris. Since entering an 
appeal from the order of Judge Pless on 27 December, 1944, the respond- 
ents hare made it appear that they no longer have the custody of said 
child, and apparently they hare lost interest in the matter. It is only in 
their custodial capacity or in the assertion of some claim to custody that 
they are entitled to appeal from the order, and as they have been divested 
or have divested themselves of this capacity and position, they conse- 
quently have forfeited their right to question the judgment. 2 Am. Jur., 
960. Nor are they seeking by their appeal to regain custody of the 
subject child or to assert any claim in respect thereof. The respondents 
challenge the jurisdiction of the court in the premises-the same juris- 
diction which they inroked on 16 Xay, 1944, and obtained an order 
giving them the exclusive custody of "little Gus," as he is called in the 
record. I t  is this order which the petitioner asked Judge Pless to modify 
and which he did modify on 21 December, 1944, because of the changed 
legal status of the parties. I n  re  Gibson,  222 S. C., 350, 23 S. E. (2d), 
50; M c I n f y r e  v. X c I n t y r e ,  211 N. C., 698, 191 8. E., 507. 

I t  is not after the manner of appellate courts to hear and decide what 
may prove to be only a moot case, S m i t h  v. Cni ted  States ,  94 U. S., 97, 
or to review a judgment at the instance of appellants who represent that 
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compliance will be forthcoming only in the event of a favorable decision. 
S. v. DeVane, 166 K. C., 281, 81 S. E., 293. They usually make short 
shift of an appeal by one who has or asserts no right in the subject 
matter of the litigation. G. S., 1-277. 

This does not mean, however, that the trial court should withhold 
available punitive measures for willful failure to comply with its appro- 
priate decrees. The learned judge who heard the contempt proceeding 
evidently thought the judgment of the Florida court on habeas corpus 
should be given full faith and credit here. The conclusion is a non 
sequitur. I n  re Alderman, 157 N. C., 507, 73 S. E., 126; 8. v. Williams, 
224 N. C., 183, 29 S. E .  (2d), 744; Marchman v. Xarchman (Ga., 
5 January, 1945), 32 S. E .  (2d), 790. The record discloses that jurisdic- 
tional facts were misrepresented and suppressed in that proceeding. A 
custodian's first duty is to the court of his appointment. Anno. 70 A. L. 
R., 526. Moreover, the Superior Court of Buncombe County, having 
reposed confidence in the respondents by committing the exclusive cus- 
tody of the child in question to their care, thereby assumed the obliga- 
tion to see that its confidence was not abused. Hersey v. Hersey, 271 
Mass., 545, 171 N. E., 815, 70 A. L. R., 518. Even without the order 
of Judge Pless, on the facts subsequently appearing, the court would have 
been justified in proceeding with an inquiry ex mero motu or at the 
instance of an interested party. I n  re  morris, 224 N. C., 487. '(The 
duty shall be constant upon the court to give each child subject to its 
jurisdiction such oversight and control in the premises as will conduce to 
the welfare of such child and to the best interest of the State." G. S., 
110-21 ; 27 Am. Jur., 827-831. 

The respondents contend that at the time of the hearing in Florida on 
8 January, 1945, they were not aware of the contents of the order signed 
by Judge Pless on 21 December, 1944, and yet the record shows that they 
entered an  appeal from this order and filed specific exceptions thereto 
on 27 December, 1944. But however this may be, whether fully advised 
of the provisions of the order or not, they knew from whence came their 
custody of the child and their duty in the premises. 31 C. J., 988 and 
990. 

I t  further appears that the respondents have made no attempt to com- 
ply with the order of Judge Pless or with the writ of assistance issued by 
Judge Rousseau. The decision in Scarborough's case, 139 N. C., 423, 
51 S. E., 931, cited as contra, rests upon a different state of facts. 

The judgment in the supplemental proceeding will be vacated, and the 
matter remanded for further action therein. The appeal of the respond- 
ents must be dismissed. 

Appeal dismissed. 
Supplemental judgment vacated. 
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STATE v. MRS. OLA CLARK. 

(Filed 7 March, 1945.) 

1. Homicide §§ 6b, 27d- 

In a criminal prosecution for murder, the plea bring self-defense and 
the solicitor asking for a verdict of murder in the second degree or mail- 
slaughter, a charge that, deceased having been admittedly shot by defend- 
an t  n i t h  a deadly weapon, a pistol, if the State satisfies you, by all the 
evidence beyond a reasonable doubt, that deceased died as  a result of said 
shot and that  the killing mas intentional, that  is, willfully done on pur- 
pose, without regard to whether it  was done right full^ or wrongfully, 
malice is presumed, and if nothing else appears murder in the second 
degree is constituted and it  would be your duty to  return a verdict of 
murder in the srcoild degree, there is rerereible error. 

2. Homicide § 6 b -  

If  a killing was rightfnllg done there wonld be no presumption of 
malice. A killing could not be unlawfully done and a t  the same time 
rightfully done, the terms being contradictory, and in order to  constitute 
either murder in the second degree or manslaughter, the Billing must be 
unlawful. 

APPEAL b y  defendant f r o m  Thompson, J., a t  October Term, 1944, of 
~ A X C E .  

T h e  evidence tends to  show t h a t  t h e  defendant, Mrs.  Ola Clark, shot 
and  killed t h e  deceased, Wil l  Thomas  Tharr ington.  T h e  defendant did 
not controvert t h e  fac t  t h a t  she shot the  deceased, bu t  contended t h a t  she 
shot h i m  i n  her  home i n  her  own proper  self-defense. T h e  solicitor 
announced t h a t  he  would not ask f o r  a verdict of gui l ty  of murder  i n  the 
first degree, bu t  mould ask f o r  a verdict of gui l ty  of murder  i n  the  second 
degree or  of manslaughter  as  the  evidence warranted.  T h e  j u r y  returned 
a re rd ic t  of gui l ty  of manslaughter.  F r o m  judgment  of imprisonment 
predicated upon  t h e  rerdict  the  defendant appealed t o  the  Supreme 
Court,  assigning errors. 

A f forney-General JJt Jhl lan and Assisfunf -1 f f omeys-General Rhodes 
and Xoody for the Sfrrfe. 

Gholson & Gholson and Ynrborouyh ci2 Bolrner for defendanf, &pel- 
Zant. 

SCHENCI;, J. T h e  defendant makes t h e  following excerpts f r o m  his  
Honor's charge the  bases of exceptive assignments of e r r o r :  "Two ingre- 
dients a r e  necessary to  constitute a homicide murder  i n  t h e  second degree : 
(1) T h a t  t h e  defendant  intentionally, t h a t  is, willfully killed the de- 
ceased; t h a t  is, t h a t  she killed the deceased on purpose, without  regard 
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to whether it was done rightfully or wrongfully; (2 )  that she killed him 
with malice," and that "the defendant in this case admitted that she shot 
the deceased with a pistol, which I charge you is a deadly weapon, and 
if the State has satisfied you from all the evidence beyond a reasonable 
doubt that the deceased died as a result of said shot, and has further 
satisfied you from the evidence beyond a reasonable doubt that the killing 
was intentional, that is, that i t  was rvillfully done, done on purpose, with- 
out regard to whether it was done rightfully or wrongfully, malice is 
presumed, and if nothing else appears murder in the second degree is 
constituted, and it would be your duty to return against the defendant 
a verdict of guilty of murder in the second degree." We are constrained 
to hold that the foregoing charge upon the offense of second degree 
murder was error, in that if the killing was rightfully done there would 
be no presumption of malice, the killing could not have been unlawfully 
done and at the same time have been rightfully done, the two terms 
unlawfully done and rightfully done are contradictory, and in order to 
constitute either murder in  the second degree or manslaughter the killing 
must be unlawfully done. While the assailed portions of the charge 
relate to the offense of second degree murder and the defendant was 
convicted of only manslaughter, still the court charged the jury in effect 
that manslaughter was murder in the second degree minus the elements 
of malice. Hence the error in the charge upon the offense of second 
degree murder mas germane to the charge upon the offense of man- 
slaughter, of which the defendant mas convicted. For the error the 
defendant is entitled to a new trial. and it is so ordered. 

Xew trial. 

S. C. JIUI,I,I.:S, ov R E I I ~ L ~  OF EIIVSFLF . t r n  ALL OTIICR CITIZESS ASD TAX- 
rauws or THE TOWN O F  ILOUISnURG WIIO MAY BECOME PARTIES 
P L ~ I ~ T I T F  EIERFIN, T. THE TOWS OF LOUISBURG, N. C.. TIID C03I- 
SIISSIOSERS FOR THE TOWN OF I,OUISBURG, W. C. WEER, J I a r o ~  
OF SAID Tows, , i zn  T. I<. STOCKARD, CLFRK OF SAID TOXX (ORICIY $1, 
P \RITES DEFETDAKT) , AX11 ('AROIJISA POWER & LIGHT COMP,ISY 
( ~ I ~ ~ I T I O X A L  PARTY DEPFSILIST ) . 

(Filed 21 JI;rrch, 19.15.) 
1. Parties § 4- 

A third party. before he 77-ill be permittrd to become a party defenclnnt 
in a gcwding action, must ihow that he has some legal intere~t in  the 
snlrject matter of the 1itiq:rtion. FIil: i~~tclrrit must be of such direct and 
immetliate character that he will either gain or lose by the direct oper- 
ation an(1 cffect of the jntlqme~~t, nix1 it mn<t be involved i n  the subject 
matter of thr action. One v h o s ~  interwt in the matter i c  not a direct 
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or  substantial interest, but is an indirect, inconsequential, or a contingent 
one cannot claim the right to defend. 

2. Appeal and Error §§ 37c, 37e: Injunctions § 1 2 -  

While in appeals from orders grantiug or denying injunctive relief. the 
findings of fact made by the court below are not conclusive, snch findiilgs 
are  presumed, in the absence of exceptions, to be supported by eTidence, 
and i t  does not behoove this Court to seek for cause to upset or rereroe 
the same. 

3. Contracts 7f: Municipal Corporations 5 19a- 

The provisions of G. S., 143-129, are  not applicable to a contract between 
a municipal corporation and a public utility for the purchase wholesale 
of electric current for redistribution through the municipality's locnl 
plant. 

4. Statutes 5 6- 

I t  is the duty of the Court, where the language of a statute is suscep- 
tible of more than one interpretation, to adopt the construction and prac- 
tical interpretation which best expresses the intention of the Legislature, 
for  "the heart of a statute is  the intention of the lawmaking body." 

5. Contracts 5 7f: Municipal Corpo~*ations § 19a- 

The purpose of G. S., 143-129, is to prevent favoritism, corruption, 
fraud, and imposition in the awarding of public contracts by giving notice 
to  prospective bidders and thus assuring competition, which in turn 
guarantees fair  play and reasonable prices in contracts involring the 
expenditure of a substantial amount of public money. 

6. Same: Public Utilities § 2+ 

The statute (G. S., 143-129) applies only to contracts in  relation to 
supplies and materials where the bidders have the right to name the 
price for which they are  willing to ftlrnish the same. It: has no applica- 
tion whatever to a contract between a municipality and a public utility, 
where there can be no competition between bidders because the munici- 
pality or the State has the power and authority to fix the price of the 
service to be rendered or the commodity to be furnished. 

7. Municipal Corporations §§ 19b, 26- 

h municipality is  authorized by the express terms of the statute, G. S.. 
160-2 ( 6 ) ,  to grant franchises to public utilitirs. The terms and condi- 
tions upon which they are to be granted, unless clearly ~inreasonalrle or 
expressly prohibited by law, rest in the sound discretion of the local body. 

8. Municipal Corporations §§ 19b, 20: Contracts § 7f- 

I t  is a general rule that officers of a municipal corporation. in the 
letting of municipal contracts, perform not merely ministerial duties but 
duties of a judicial and discretionary nature, and that courts, in the 
absence of fraud or palpable abuse of discretion, have no power to control 
their actions. 
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9. Same- 

Where a municipality decides to abandon the generatiou of electricity 
by the use of Diesel engines and substitute therefor electricity purchased 
wholesale for distribution through its electric plant, and in pursuance of 
such change of policy, advertises a sale of its Diesel engines, under G.  S., 
160-59, there is no sale by such municipality of its electric plant requiring 
approval of a majority of the qualified voters under G. S., 160-2 ( 6 ) .  

APPEAL by plaintiff from Williams, J., in Chambers at  Raleigh, N. C., 
23 January, 1945. From FRANKLIN. 

Civil action in which plailltiff seeks injunctive relief. 
Defendant Town of Louisburg owns and operates an electric light 

plant for the benefit of its citizens. Diesel engines furnish the motor 
power necessary to generate the required electricity. The plant has paid 
the cost of its operation and in addition has contributed a substantial 
sum to the town treasury. 

For  years citizens have advocated a change of policy. They proposed 
that the town cease generating its electricity and in lieu thereof purchase 
wholesale the required supply from the Carolina Power & Light Com- 
pany (hereafter referred to as the Power Company). There was strong 
opposition to the proposed change. Until recently a majority of the 
Town Board has opposed the change. A recent appointment to fill a 
vacancy has changed the balance of power within the board. 

On 20 September, 1944, the Town Board, by resolution, requested the 
Power Company to make a survey and appraisal of electric light and 
power properties of the town. 

On 3 Sovember, 1944, a representative of the Power Company ap- 
peared before the board at a regular meeting and proposed that the town 
sign a tendered application for the purchase of electric energy and power 
from the Power Company for redistribution to its customers through its 
local plant in lieu of generating same as theretofore. As a part of the 
same general plan, the Power Company proposed that the town grant it 
a franchise for the use of its streets by the Power Company in trans- 
mitting and distributing electric energy. 

At said meeting the Town Board authorized the mayor and clerk to 
execute the proposed application for the purchase of electric energy and 
paved on its first reading an ordinance granting a franchise for the use 
of its streets by the Power Company. 

On 13 November, 1944, the town gave public notice that on 16 Decem- 
ber, 1944, it mould offer three of its four Diesel engines for sale at public 
auction to the highest bidder. 

On 6 December, 1944, plaintiff instituted this action in which he seeks 
to restrain the sale of the Diesel engines, the granting of the proposed 
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franchise, and the purchase of electric energy wholesale from the Power 
Company for redistribution. I n  his complaint he alleges that the sale 
of the engines constitutes a sale of its light plant and is unauthorized 
and unlawful until and unless approved by vote of the electorate of the 
town. He  also alleges that the Town Commissioners have disregarded 
positive provisions of the law, ignored the wishes of the people, proceeded 
without due investigation, acted arbitrarily, breached campaign prom- 
ises, and otherwise abused the discretion reposed in them by law. 

On plaintiff's application, Carr, J., on 6 December, 1944, issued a 
temporary restraining order and notice to show cause returnable before 
Harris, J., 22 December. On the return date of the notice the Power 
Company appeared and moved that it be made a party defendant and 
be allowed to defend as such. The motion mas granted and an order 
making the Power Company a party defendant was duly signed. Plain- 
tiff excepted. Thereupon Harris, J., continued the hearing on the 
notice to show cause to be had before Williams, J., 27 January, 1945. 

When the cause came on to be heard before Williams, J., pursuant to 
said continuance, he found certain facts, made certain conclusions of 
law, and entered judgment dissolving the temporary restraining order 
and dismissing the action. Plaintiff excepted and appealed. 

G. 31. B e a m  and  Smith, Leach  &2 Anderson for plaint i f f ,  appellant.  
X a l o n e  & N a l o n e  for de fendan t ,  appellee,  T o w n  of Louisburg.  
W .  L. L u m p k i n  and  A. Y .  Arledge for defendant ,  appellee,  Carolzna 

P o w e r  Le- Light C o m p a n y .  

BARISHILL, J. Plaintiff has properly preserved and brought forward 
his exception to the order of Harris, J., making the Power Company a 
party defendant. I n  our opinion the exception is meritorious and must 
be sustained. 

A third party, before he will be permitted to become a party defend- 
ant in a pending action, must show that he has some legal interest in the 
subject matter of the litigation. His interest must be of such direct 
and immediate character that he mill either gain or lose by the direct 
operation and effect of the judgment, and it must be involved in the 
subject matter of the action. One whose interest in the matter in litiga- 
tion is not a direct or substantial interest, but is an indirect, inconse- 
quential, or a contingent one cannot claim the right to defend. 39 Am. 
Jur., 900, 935. 

Although the enforcement of the judgment, when rendered, might 
benefit or prejudice the applicant, this does not entitle him to intervene 
as a defendant if its effect is indirect, as where the party for or against 
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whom the judgment is rendered may, because of it, become more or less 
able to satisfy some obligation existing from him to the intervener. 
39 Am. Jur., 935; Cle~~elnncl  R. Co. v. A'orth Olmsfed ,  130 Ohio St., 
144, 101 A. L. R., 426; School Dist.  z.. Royal  Oak Twp. School Dist., 
293 Mich., 1, 127 A. L. R., 661; W i g h t m a n  v.  Bvanston Y n r y a n  Co., 
217 Ill., 371, 75 N. E., 502; Grand Rapids v. Consumers' Power Co., 
216 Mich., 409, 155 K. W., 852. 

Creditors and distributees of an estate may be materially affected by 
a judgment against the administrator, as would taxpayers by a judg- 
ment against the municipality. Yet, in the absence of peculiar circum- 
stances, i t  would hardly be contended that these would be entitled to 
appear, become parties to the action, and defend. The Power Company 
is in no better position than one of these. I ts  only interest in the litiga- 
tion rests upon the fact that the judgment rendered may or may not 
prevent the defendant town from consummating the proposed trans- 
actions which have not yet reached a contract status. This is not such 
an interest as will support the order entered. 

Counsel for plaintiff stressfully contend that the Town Commissioners 
acted in bad faith and abused the discretion reposed in them by law in 
the many respects pointed out in their brief. This question has passed 
the point of debate. The court below expressly found as a fact:  "That 
in all its acts and proceedings in connection with the matters or things 
in controversy herein the said Board of Commissioners of the Town of 
Louisburg was acting in good faith without abuse of any discretionary 
power or authority conferred upon them by law." To this finding plain- 
tiff did not except. Hence the finding is presumed to be supported by 
evidence. Joyner v. Xtancill, 108 N. C., 153; X a w k i n s  v. Cedar W o r k s ,  
122 N.  C., 87; S t u ~ t e ~ a n t  v. Cotton ~kl i l ls ,  171 N .  C., 119, 87 S. E., 992; 
H i c k o r y  v .  Catnwba County ,  206 N .  C., 165, 173 S. E., 56; W i l s o n  1%. 

Robinson,  224 N.  C., 851. 
I t  is true that in appeals of this character from an order granting or 

denying injunctive relief, the findings of fact made by the court below 
are not conclusire. S m i t h  21. Bunk, 223 N. C., 249. Yet it does not 
behoove us to seek for cause to upset or reverse a finding the correctness 
of which appellant at least impliedly concedes when he fails to except 
thereto. 

G. S., 143-129, provides that neither any institution of the State nor 
any county, city, or town shall award a contract for the purchase of 
apparatus, supplies, materials, or equipment requiring an estimated 
expenditure of public money in an amount equal to or in excess of 
$1,000 except to the lowest responsible bidder after due advertisement 
as provided in the +ct. 
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I t  is conceded that the proposed contract for the purchase of elec- 
tricity involves a sum in excess of $1,000. I s  the purchase wholesale of 
electric current from a public utility for redistribution through the 
defendant's local plant a "letting" of a public contract for "supplies" 
within the meaning of the Act? 

While there is a conflict of judicial opinion on this question, the great 
weight of authority is to the effect that such contracts are not within 
the intendment of such requirement. Anno. 128 A. L. R., 168. Indeed 
some, if not all, the cases cited contra are not in point either factually 
or by reason of the provisions of the applicable statute. Clearly the 
terms "apparatus," "materials," and '(equipment" denote particular 
types of tangible personal property and could not be construed to include 
electric energy. Hence, if the purchase of a required quantity of elec- 
tricity is within the purpose and intent of the Act, it is by virtue of the 
use of the term "supplies." As this term is used in conjunction with 
other terms having a particular connotation, it might be said that its 
meaning as used in the statute is confined to property of like kind and 
nature. 

Conversely, given its broadest and most comprehensive meaning "sup- 
plies" are things supplied, the quantity or amount of a commodity at 
hand, needed or desired. And "commodity" means that which affords 
convenience or profit, especially in commerce. Webster's New Inter- 
national Dictionary. Thus it might be construed to include electricity 
furnished for redistribution. 

"Hundreds of words in the English language bear more than one 
meaning. 'Few words are so plain that the context or the occasion is 
without capacity to enlarge or narrow their extension.'" Crawford, 
Statutory Construction, 276, see. 174. 

I t  is the duty of the court then to find the legislative intent. I n  so 
doing, the context of the Act and the spirit and reason of the law must 
be considered, for it is the intention of the Legislature, as expressed in 
the statute, which controls. Crawford, supra, 292. Cases within the 
letter of a statute, if without its spirit, will not come within its inter- 
pretation. Crawford, supra, 293. 

I t  is the universal rule that in seeking the intent it is the duty of the 
Court, where the language of a statute is susceptible of more than one 
interpretation, to adopt the construction and practical interpretation 
which best expresses the intention of the Legislature, Dyer v. Dyer, 212 
N .  C., 620, 194 S. E., 278, for "the heart of a statute is the intention of 
the lawmaking body." Trust Co. ?;. Hood, Comr., 206 IT. C., 268, 173 
S. E., 601; Dyer v. Dyer, supra; Crawford, supra, 291. 

The purpose of the statute, G. S., 143-129, is to prevent favoritism, 
corruption, fraud, and imposition in the awarding of public contracts 
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by giving notice to prospective bidders and thus assuring competition 
which in turn guarantees fair play and reasonable prices in contracts 
involving the expenditure of a substantial amount of public money. 
I t  has application to contracts for the purchase of materials and supplies 
where the bidders are free to name the price for which they are willing 
to furnish the same. 

Where in  the very nature of things competition would be impossible, 
it could not be supposed with any degree of justification that the legis- 
lative purpose was to compel the municipality to go through the useless 
form of letting to the lowest bidder when in fact there could be but one 
bidder who could name only the rate or price fixed by an agency of the 
very government that prescribed the procedure. 

The better reason dictates the conclusion that the statute applies only 
to contracts in relation to supplies and materials where the bidders have 
the right to name the price for which they are willing to furnish the 
same. I t  has no application whatever to a contract between a munici- 
pality and a public utility ~ i ~ h e r e  there could be no competition between 
bidders because the municipality or the State has the power and author- 
ity to fix the price of the service to be rendered or the commodity to be 
furnished. Mutual Electric Co. v. Village of Pomeroy, 124 N .  E., 58 ; 
Hartford v. Hartford Electric Light Co., 32 Atl., 925; State v. Oconto 
Electric Co., 161 N .  W., 789; Los Angeles Gas & Electric Corp. v. Los 
Angeles, 205 Pac., 125; 3 McQuillin, Municipal Corporations (2nd), 
866; Anno. 128 A. L. R., 168. 

I t  seems clear that such provisions are intended to apply to contracts 
where the public policy requires that competition be had to obtain a 
reasonable charge for work performed or for materials and the like 
supplied to municipal corporations. Hurley Water Co. v. T o w n  of 
Vaughn, 91 N. W., 971; State v. Oconto Electric Co., supra. 

I t  does not apply when competition would be impossible or unavail- 
ing, 2 Dillon, Municipal Corporations (5th), 1199, or as to a monopoly, 
ibid., 1202; Harlem Gaslight Co. v. New Y o r k ,  33 N .  Y., 309; Anno. 
128 A. L. R., 168; Hartford 1 ~ .  Hartford Electric Light  Co., supra; 
Tanner v. T o w n  of Auburn, 79 Pac., 494. 

The State has long since recognized that competition is an inadequate 
and unsatisfactory regulator of the rates and services of public utilities 
and has substituted public supervision and control for haphazard 
competition. G. S., ch. 62. The Utilities Commission, an agency of 
the State, has general control over and fixes the rates to be charged by 
public utilities. G. S., 62-27, 30, 36; G. S., ch. 62, Art. 4. Discriniina- 
tion is prohibited. G. S., 62-70. Territory to be served is allocated 
in such manner as to meet the needs of the particular comniunity. 
G. S., 62-101. 
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Here the defendant Power Company has already entered and is serv- 
ing the territory which includes and embraces the defendant town. 
The court below so found and to such finding there is no exception. I t s  
rates are subject to the approval of the Utilities Commission. Other 
public utilities are without authority to enter that territory and engage 
in competitive bidding for customers. The application for electric power 
filed by defendant town is on the standard form of the power company 
for the supply of electric power to municipalities for the purposes and 
under the conditions involved and the rate schedule and rules and regu- 
lations composing a part of said application are on file with and ap- 
proved by the Utilities Commission, thereby constituting it the only 
application, the only rate and the only rules and regulations under 
which the defendant Power Company could, without discrimination, 
furnish said electric service to said town, whether by private negotiations 
as employed herein, or in the form of a bid in response to the town's 
advertisement. (Judgment of court below.) Hence advertisement for 
bidders would be a vain and useless undertaking and a foolish and absurd 
performance. An interpretation which required i t  would be against 
reason. 

The plaintiff likewise attacks and seeks to enjoin the granting of the 
proposed franchise. But in this respect the board is acting within the 
express terms of the statute which empowers i t  to grant franchises to 
public utilities-and in this instance it has acted "in good faith without 
abuse of any discretionary authority" vested in it by law. G. S., 160-2 
(6).  The terms and conditions upon which they are to be granted, 
unless clearly unreasonable or expressly prohibited by law, rest in the 
sound discretion of the local board. 

"It is a general rule that officers of a municipal corporation, in the 
letting of municipal contracts, perform not merely ministerial duties 
but duties of a judicial and discretionary nature, and that courts, i11 the 
absence of fraud or a palpable abuse of discretion, have no power to 
control their action." 38 Am. Jur., 175; Puc 7;. R o o d ,  222 N. C., 310, 
22 S. E .  (2d), 561; Lee v. Waynesv i l l e ,  184 N.  C., 565, 115 S. E.. 51; 
Pickier 7:. Board, 149 N .  C., 221; C'rotfs 7; .  Winston-Srilem, 170 K. C., 
24, 86 S. E., 792. 

The courts may not interfere with the exercise of the discretionary 
Dowers of local adniinistrati~~e boards for the public welfare "unless 
their action is so clearly unreasonable as to amount to an  oppressive 
and manifest abuse of their discretion." Reed u. Highway Corn., 209 
N .  C., 648, 184 S. E., 513. The finding of the court below in this 
respect is against the plaintiff. 

The judicial branch of the Gos-ernment was never intended to be and 
it mill not presume to act as a super agency to control, revise, modify, 
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or set at  naught the official acts of local administrative and governnlental 
agencies. The plaintiff must show as a prerequisite to court interven- 
tion that some legal right has been or will be infringed. This the plain- 
tiff has failed to do. 

I f  the local board is acting contrary to the wishes of a majority of 
the citizens it serves, the remedy is at the ballot box. The suggestion 
that such remedy niay come too late is not sufficient to justify judicial 
interference. 

But  plaintiff contends that in any event a sale of the Diezel engines 
is a sale of the light plant and is unauthorized unless and until approved 
by a majority of the qualified voters of the town. G. S., 160-2 (6).  

I t  may be that under some circumstances the sale of the motor power 
of an electric light plant would constitute in effect a sale of the plant. - .  

On this record such is not the case here. 
The proposed plan is nothing more than a proposed change in policy 

regarding the manner and method of obtaining electricity for redistribu- 
tion-a substitution of the purchase wholesale for local generation. 
Necessarily such a change will eliminate the need for some of the equip- 
ment on hand. Such would be the case if the shift was from electric 
power to water power or from steam power to electric power. The plant 
will remain on hand and continue in full operation. Good judgment 
and sound common sense dictate the plan to sell the machinery which 
will no longer be needed in its efficient operation. 

Raynor e. Comrs. of Louisburg, 220 N. C., 348, 1 7  S. E. (gd), 495, 
cited and relied on by plaintiff is not in point. We there held that the 
purchase of Diesel engines is a purchase of apparatus and equipment 
within the meaning of G. S., 143-129. The record discloses that the 
Commissioilers of the defendant town were complying with the terms 
of the statute, G. S., 160-59, at the time the restraining order herein was 
issued. 

The order of Harris, J., making the Power Company a party defend- 
ant is reversed. The clerk will tax against said defendant one-half the 
costs incurred by plaintiff on this appeal in addition to the cost incurred 
on its own behalf. 

The judgment of the court below is 
Affirmed. 
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ERNEST BUCKNER, BY HIS NEXT FRIEND, CLYDE BUCKXER, Y. 
DR. THOMAS WHEELDON. 

(Filed 21 March, 1945.) 
1. Trial  § 2- 

On motion for judgnient of nonsuit, the defendant's eridence. unless 
favorable to plaintiff, is  not considered, except when not in conflict i t  may 
tend to make clear o r  explain that  offered by plaintiff; and the plaintiff 
is entitled to  the benefit of every fact and inference of fact pertaining 
to the issue involved which may reasonably be deduced from the evidence. 

2. Courts 5 13: Physicians a n d  Surgeons § Ma- 

I n  an action for damages against a physician or surgeon for malprac- 
tice, the standard of the defendant's duty in the premises, a s  affecting his 
liability for negligence, must be determined by the law of the place where 
the tort was committed. 

3. Physicians and  Surgeons §§ 15b, 15c- 
A physician or surgeon, who undertakes to treat a patient, implies that 

he possesses the degree of professional learning. skill and ability which 
others similarly situated ordinarily possess ; that he will exercise reason- 
able care and diligence in the application of his knowledge and skill to 
the patient's care;  and exercise his best judgment in  the treatment of 
the case entrusted to  him. 

4. Physicians and  Surgeons 5 15e: Negligence 3 5- 
The liability of a physician or surgeon cannot be predicated alone upon 

unfavorable results of his treatment. H e  may be held liable only when 
the injurious result flows proximately from his want of that  degree of 
knowledge and skill ordinarily possessed by others of his profession, or 
for  the omission to exercise reasonable care and diligence in the applica- 
tion of his knowledge and skill in the treatment of his patient. 

5. Physicians and  Surgeons 9 15- 
An inference of want of due care may be drawn from eridence tending 

to show that harmful foreign substances were introduced into a patient's 
body during a surgical operation and left there. 

A departure, by a physician or surgeon, from approred methods in 
general use, if injurious to the patient, suffices to carry the case to the 
jury on the issue of negligence. 

I n  an action for damages based upon the alleged negligent treatment 
of plaintiff's broken leg by defendant, a n  orthopedic surgeon, where 
plaintiff's evidence, tended to show that  he was struck by a motor 
vehicle and thrown into a sandy ditch, the right leg below the knee 
suffering a compound comminuted fracture, the broken bones protruding 
through an open wound, that he was gi~*en temporary treatment and 



K. C.] S P R I F G  TERM,  1945. 6 3 

placed m-ithin two days in a hospital under the care of defendant, who 
had specialized in such cases for many years, that defendant failed to 
sterilize or cleanse the open wound. immediately putting a closed cast 
on plaintiff's leg from toes to groin, that pus and sand came out of the 
top of the cast and out of the wound upon a hole being cut in the cast 
over same, such pus taking the "hide" off plaintiff's leg, and that upon 
consulting other physicians an operation resulted in the removal of pieces 
of bone from the leg, and that plaintiff suffered great pain from the first 
treatment and still suffers, there is sufficient eridence for the jury and 
a l lo~~ance  of motion for nonsuit was erroneous. 

APPEAL by plaintiff from Rousseau,  J., a t  August Term, 1944, of 
YANCEY. Reve~sed.  

This was an action for damages for illjuries alleged to hare  resulted 
from negligent treatment of plaintiff's broken leg by the defendant, a 
physician and orthopedic surgeon. 

Plaintiff alleged defendant failed to use reasonable care and diligence 
and failed to exercise his best jud,gnent and skill in treating plaintiff's 
case, resulting i n  increased pain, a second operation and permanent 
injury. Defendant denied all allegations of negligence, and alleged that  
whatever in jury  plaintiff suffered was due to  the force which broke his 
leg and not to any want of skill or failure to exercise proper care on the 
part  of the defendant. 

A t  the close of the evidence defendant's renewed motion for nonsuit 
was allowed, and from judgment dismissing the action plaintiff appealed. 

W a t s o n  & F o u t s  for plaintiff. 
C .  P. R a n d o l p h  and Armistead TV. S a p p  for de fendan f  

DEVIN, J. The only question presented to  us is the propriety of the 
judgment of nonsuit entered by the court below. Was there sufficient 
evidence to carry the case to the j u r y ?  

The facts upon which the plaintiff contends he was entitled to go to 
the jury were substantially these : 

On 17 January ,  1942, the plaintiff, then 19 years of age, was residing 
a t  Toano, Virginia. While walking on the left side of the highway he 
mas struck from behind by a motor vehicle and thrown into a sandy 
ditch. H i s  right leg below the knee suffered a compound comminuted 
fracture, the broken bones extruding. H e  was picked up, temporary 
assistance given by Dr.  Sneed, and he was placed in a hospital in 
William.burg, Virginia. On 19 Janua ry  defendant Dr .  Wheeldon was 
called in  and took charge of the case. Dr.  Wheeldon specializes in bone 
and joint surgery and has been in actire practice and lecturing on ortho- 
pedics in College of William and Mary and University of Virginia for 
twenty-five years. 
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According to plaintiff's testimony, as a result of the accident there 
was an open mound in his lower leg with the broken bone protruding 
through the flesh, and that defendant Wheeldon did nothing to sterilize 
or cleanse the wound except to wipe off the blood, and then immediately 
put on a closed cast extending from plaintiff's toes to his groin. There- 
after gravel, sand and pus came out from the cast at the top at the groin. 
Eighteen days after the cast was put on, plaintiff's brother-in-law cut 
an opening in the cast over the wound, and pus and sand came from the 
opening. Later the defendant placed another cast on the leg and left 
a window in it for dressing. On 6 March plaintiff returned to his 
former home in Yancey County, North Carolina. There he consulted 
other physicians, and on 5 April Dr. Cherry performed an operation on 
his leg, removing pieces of bone. Plaintiff suffered great pain from the 
time defendant first undertook his case, and still suffers. On the back 
of the leg, where the pus ran along, it "took all the hide off." One leg 
is now an inch shorter than the other. 

There was evidence from medical experts that the lack of attempt to 
disinfect and cleanse the wound and limb was improper treatment, and 
that it would not be proper to put a cast on a leg without sterilizing 
i t ;  and that failure to sterilize an open wound with sand in it would tend 
to set up or increase infection. 

There was evidence contra offered by defendant tending to show that 
the wound was properly cleaned and sterilized, and dressed and treated 
in the best approved manner. However, on a motion for judgment of 
nonsuit under the law in this jurisdiction the defendant's evidence, unless 
favorable to plaintiff, is not considered, except when not in conflict it 
may tend to make clear or explain that offered by plaintiff. Gregory 
v. Ins. Co., 223 X. C., 124. Furthermore, on the motion to nonsuit, the 
plaintiff is entitled to the benefit of every fact and inference of fact 
pertaining to the issues involved which may reasonably be deduced from 
the evidence. Davis v. Wilmerding, 222 N. C., 639, 24 S. E. (2d), 337. 

We note the fact that plaintiff's leg was broken, and the employment 
of defendant to treat it, as well as the services rendered in consequence, 
occurred in the State of Virginia. I t  follow therefore that in an action 
for damages for malpractice in the treatment of the fracture the stand- 
ard of the defendant's duty in the premises as affecting his liability for 
negligence must be determined by the law of the place where the tort 
complained of was committed. Howard v. Zotcard, 200 9. C., 574, 
158 S. E., 101; Wise 21. IIollowell, 205 N.  C., 286, 171 S. E., 82; Farfour 
v. Fahad, 214 S. C., 281, 199 S. E., 52. 

Deduced from the decisions of the Court of last resort in Virginia, in 
the cases of Hunter v. Burroughs, 123 Va., 113, 96 S. E., 360; Pox v. 
Mason, 139 Va., 667, 124 S. E., 405; Ilenley v. Xason, 154 Va., 381, 
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153 S. E., 653; Alexander v. Hill, 174 Va., 248, 6 S. E. (2d), 661; Reed 
v. Church, 175 Va., 284, 8 S. E. (2d), 285, it would seem that one who 
practices the profession of physician and surgeon is bound to bestow 
upon the treatment of his patient such reasonable and ordinary skill and 
diligence as those practicing in the same general line ordinarily exer- 
cised in  like cases; and that one who accepts employment as a specialist 
must not only possess that degree of skill and knowledge ordinarily 
possessed by those engaged in that specialty but must also exercise his 
best judgment in  the application of his skill, and in the use of ordinary 
care. This degree of skill and care is to be exerted both in the perform- 
ance of the operation and in the subsequent necessary treatment follow- 
ing. The physician or surgeon, however, is not an insurer of a cure, or 
even of beneficial results, nor is he held to the highest degree of care 
known to his profession. The mere fact that his treatment was not suc- 
cessful or was deleterious will not alone raise a presumption of negli- 
gence. H e  must exhibit only that degree of skill and diligence employed 
by the prudent practitioner in his field. The standard for the measure- 
ment of the skill exercised is to be shown largely by the testimony of 
experts. Where there is conflicting testimony of experts as to the stand- 
ard of professional skill and care, as well as to the ultimate facts upon 
which the expert evidence is based, i t  presents a question to be consid- 
ered by the jury, Hunter v. Burroughs, 123 Va., 113. 

The principles thus announced are not in conflict with standards of 
professional conduct established by the decisions of this Court. Specifi- 
cally i t  has been repeatedly held here that the physician or surgeon who 
undertakes to treat a patient implies that he possesses the degree of 
professional learning, skill and ability which others similarly situated 
ordinarily possess; that he will exercise reasonable care and diligence 
in the application of his knowledge and skill to the patient's care; and 
exert his best judgment in the treatment and care of the case entrusted 
to him. Nash v. Royster, 189 N. C., 408, 127 S. E., 356; Covington v. 
M7yatt, 196 N. C., 367, 145 S. E., 673; Lippard v. Johnson, 215 N .  C., 
384, 1 S. E .  (2d), 889. . ,, 

And in accordance with rules of general application the liability of 
a surgeon cannot be predicated alone upon unfavorable results of his 
treatment (Perguson v. Glenn, 201 N.  C., 128, 159 S. E., 5), and he 
may be held liable for an injury to his patient only when the injurious 
result flows proximately from want of that degree of knowledge and 
skill ordinarily possessed by others of his profession, or from the omis- 
sion to exercise reasonable care and diligence in the application of his 
knowledge and skill to the treatment of his patient. Davis v. Wilmer- 
ding, 222 N.  C., 639, 24 S. E. (2d), 337; Groce 7%. Myers, 224 N .  C., 
165. "A departure from approved methods in general use, if injurious 
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to the patient, suffices to carry the case to the jury on the issue of negli- 
gence. Covington v.  James, 214 N .  C., 71, 197 S. E., 701." Davis v. 
Wilmerding, supra. "It is required of a physician who has undertaken 
the care and treatment of a patient not only that he have a reasonable 
amount of the knowledge and skill he holds himself out to have, but that 
he use it in the treatment of the patient-make it available to the 
patient." Groce v. Myers, 224 N.  C., 165 (171). And inferences of 
want of due care may be drawn from evidence tending to show that 
harmful foreign substances were introduced into a patient's body during 
surgical operations and left there. Yendergraft v. Royster, 203 N .  C., 
384, 166 S. E., 285; Mitchell v. Saunders, 219 N.  C., 178, 13 S. E. (2d), 
242. 

Applying these principles of law, it is apparent that, while there was 
no evidence that defendant did not possess requisite knowledge and skill 
in his profession, the plaintiff has offered some evidence of negligence 
on the part of the defendant in respect to his failure to cleanse and 
sterilize the open wound before applying the closed cast. Gower v. 
Davidian, 212 N .  C., 172, 192 S. E., 28. 

But the defendant seeks to sustain the nonsuit on the ground that there 
was no substantial evidence that any negligence in this respect was the 
proximate cause of the result complained of. Cower v. Davidian, supra; 
Smi th  v. Wharfon,  199 N. C., 246, 154 S. E., 12; Boger v. Ader, 222 
N .  C., 758, 23 S. E. (2d), 832; Mitchem v. James, 213 N .  C., 673, 197 
S. E., 127 ; Reed v. Church, supra. 

While all the injurious results complained of may not be attributed 
to the negligence of the attending physician, if established (Payne v. 
Sfanton,  211 N .  C., 43, 188 S. E., 629)) we think there is some evidence 
tending to show that suffering was aggravated, another operation necessi- 
tated, and the epidermis on plaintiff's leg removed as result of malig- 
nant infection set up or increased by defendant's want of due care as 
alleged. 

While defendant's evidence traversed the allegations of fact, as well 
as the inferences and conclusions therefrom, upon which plaintiff's 
action was based, we think there was sufficient evidence to warrant sub- 
mission of the case to the jury, and that the court below was in error in 
granting the motion for nonsuit. 

Reversed. 
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LEE COLEY v. J O H S  A. DALRYMPLE, i l ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ .  

(Filed 21 March, 1945.) 

1. Executors a n d  Administrators 8 153: Wills 3s 4, 5: Frauds, Statute 
of, 3 9- 

An oral contract, to  devise specific realty for services rendered deceased, 
is  contrary to  the statute of frauds and not enforceable, that issue being 
raised. 

2. Pleadings 3 3+ 
Recovery is  to be had, if a t  all, on the theory of the complaint and not 

otherwise. 

3. Executors and  Administrators § 15d- 
Where a plaintiff alleges a contract by the deceased to pay for services 

performed, in a n  action against deceased's personal representative, and 
upon trial fails to prove a special contract, bnt does prove the perform- 
ance of the services and their value, he may not recover on special con- 
tract, though he is entitled to recover on implied nssun~psit or qua~ltztn~ 
meruit without amending the complaint. 

4. Same- 
Services rendered to a mother-in-law by plaintiff and his family, while 

residing in a separate house as  tenants on the mother-in-law's farm, are  
not such a s  t o  indulge the presumption of gratuitous attention prompted 
by natural ties of affection. 

5. Husband and Wife 8 15: Executors and Administrators § 15d- 
I n  a n  action by plaintiff against the personal representative of his 

deceased mother-in-law for personal services rendered by himself and his 
family, the services rendered by plaintiff's wife, which were performed 
outside their home and not within the scope of her household or domestic 
duties, would properly be recoverable, on implied assumpsit or quantum 
meruit, in  her own name. 

6. Husband and  Wife 8 1- 
While the statute provides that  the earnings of a married woman, by 

virtue of any contract for her personal services, shall be her sole and 
separate property, G. S., 52-10, still this does not relieve her of her marital 
obligations, or deny to her the privilege of shariug in the family duties 
and aiding in such work, a s  the helpmeet of her husband, when minded 
so to  do. 

7. Sam- 
A married woman is still a feme coccrt with the rights. privileges nix1 

obligations incident to  such status under the law. 

8. Appeal and  E r r o r  § 4&- 

Where a case has been tried on a misapplication of the pertinent prin- 
ciples of law, the practice is to remand it for another hearing. 
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APPEAL by defendants from Johnson, Special Judge, at September 
Term, 1944, of LEE. 

Civil action to recover for services rendered by plaintiff and his wife 
and children to plaintiff's mother-in-law, Mrs. J. F. Coley, during the 
last three years of her life, it being alleged that in 1934 the said Mrs. 
J. F. Coley "contracted with the plaintiff to move in a house on the 
place owned by her and promised and agreed to pay the plaintiff for his 
work and the work and services of the plaintiff's wife and their children 
in looking after, caring for and waiting upon her." 

I t  is in evidence that in September, 1934, the plaintiff moved with his 
family from Raleigh to his mother-in-law's farm in Lee County and 
worked as a "half-share tenant" until the death of his mother-in-law on 
15 February, 1941. The evidence further tends to show that plaintiff's 
father and mother-in-law were in poor health; that plaintiff and his 
wife and children ministered to their many wants, looked after them in 
their afflictions, cared for plaintiff's mother-in-law in her last years 
when she was sick, in bed, and needed assistance, and discharged many 
onerous duties of a menial nature, under such circumstances and in such 
manner as reasonably called for compensation, which was intended to 
be given and expected to be received. Most of the work for which 
plaintiff ~eeks  to recover was done by his wife. 

There is also eridence to the effect that plaintiff's mother-in-law "told 
him (the plaintiff) that if he would come back she would see that the 
place went to him at her death, if he would look after her and Mr. 
Coley." 

Upon denial of liability and issue joined, the jury returned the fol- 
lowing verdict : 

"1. Did the plaintiff and Mrs. J. F. Coley, deceased, enter into an 
express contract, under the terms of which it was agreed that the plain- 
tiff should nlove into a haute on her place and be paid by her for his 
work and the work and services of his wife and children in looking 
after and caring for and waiting upon her, as alleged in the amended 
complaint ? Answer : Yes. 

"2. Did the plaintiff and his wife and his son, in performance in said 
contract, render to Mrs. J. F. Coley during the last three years of her 
life serrices which were not paid for or settled for;  and, if so, what was 
the reasonable value of such services? Answer: $1,200.00. 

"3. Did the plaintiff and his son, during the last three years of the 
life of Mrs. J. F. Coley (whether under express contract for pay or not) 
perform services for Mrs. J. F. Coley which she knowingly accepted and 
did not pay or settle for ;  and, if so, what was the reasonable value of 
such services ? Answer : $300.00." 
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From judgment on the verdict for $1,200, the defendants appeal, 
assigning errors. 

Gavin, Jackson & Gavin for plaintiff, appellee. 
R. R. Hoyle for defendants, appellants. 

STACY, C. J. The outcome of the case depends upon whether it is 
made to rest on special contract or on implied assumpsit or quantum 
meruit. Lawrence v. Hester, 93 N.  C., 79. I f  on the former, it must 
fail. Graham v. Hoke, 219 N. C., 755, 14 S. E. (2d), 790. I f  on the 
latter, i t  may survive in part. Hayman v. Davis, 182 N.  C., 563, 109 
S. E., 554. 

The record is wanting in sufficiency to establish any express contract, 
such as alleged in the complaint, or to support the jury's finding on the 
first issue. Hence, the principal question, debated on argument and in 
briefs, namely, whether, in the circumstances, plaintiff can recover for his 
wife's services, rendered as his assistant or to him, and not with a view 
to a charge by her in her own name, is not perforce presented for deci- 
sion. McCurry v. Purgason, 170 N. C., 463, 87 S. E., 244; Switzer v. 
Ree, 146 Ill., 577, 35 N. E., 160; Stecenson v. Akarman, 83 N. J .  L., 
458, 85 Atl., 166, 46 L. R. A. (N.  S.), 238, and note; Anno. 46 L. R. A. 
(N. S.), 238 ; L. R. A, 1917 E, 288; 41 C. J. S., 413; 27 Am. Jur., 68. 
While the statute provides that the earnings of a married woman "by 
virtue of any contract for her personal earnings" shall be her sole and 
separate property "as fully as if she had remained unmarried," G. S., 
52-10, still this does not relieve her of her marital obligations, or deny 
to her the privilege of sharing in the family duties and aiding in such 
work as the helpmeet of her husband, when minded so to do. Helm- 
stetler v. Power Co., 224 N. C., 821 ; Kelly's "Contracts of Married 
Women," 153. A married woman is still a feme coverf with the rights, 
privileges and obligations incident to such status under the law. Buford 
T .  Mochy, 224 N. C., 235, 29 S. E. (2d), 729. 

Nor is the plaintiff in position to insist on the promise, if made by 
defendant's intestate, that she would devise the place to him, or see that 
it went to him at her death, in exchange for services to be rendered to 
her and to her husband. Teal  v. Trust Co., 224 N. C., 103, 29 S. E. 
(2d), 206. I n  the first place, it is not according to the allegations of the 
complaint, Whirhard c. Lipe, 221 N .  C., 53, 19 S. E. (2d), 14;  and, 
secondly, it rests only in parol. Price v. '4skins, 212 N.  C., 583, 194 
S. E., 284; Grantharn v. Grantham, 205 N. C., 363, 171 S. E., 331. I t  
is not subject to specific enforcement. Duughtry v. Daughtry, 223 N. C., 
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528, 27 S. E. (2d), 446; G. S., 22-2. ('Recovery is to be had, if allowed 
at all, on the theory of the complaint, and not otherwise." Balentine 
v. Gill, 218 N .  C., 496, 11 S. E .  (2d), 456. 

The complaint is broad enough, however, to support a recovery on 
implied ussumpsit or quantum meruit, and there is evidence to warrant 
the submission of the case to the jury on this theory. Xeal v. Trust  CO., 
supra; Lindsey v. Speight, 224 N .  C., 453, 31 S. E. (2d), 371; Grady 
v. Faison, 224 N.  C., 567; Price v. Askins, supra; Edwards v. Matthews, 
196 N .  C., 39, 144 S. E., 300; Brown v. Williams, 196 N .  C., 247, 145 
S. E., 233; Norton v. iMcLelland, 208 N. C., 137, 179 S. E., 443; L p e  
v. Trust  Co., 207 N .  C., 794, 178 S. E., 665; McIntosh on Procedure, 
420. See Graham v. Hoke, supra, and IIayrnan v. Davis, supra. "Where 
the plaintiff alleged a contract to pay for services performed, and, upon 
the trial, failed to prove a special contract, but did prove the perform- 
ance of the services and their value: Held, that he was entitled to 
recover upon quantum meruit without amending the complaint." Third 
headnote, Stokes v.  Taylor, 104 N .  C., 394, 10 S. E., 566. See Roberts 
v. Woodworking Co., 111 K. C., 432, 16 S. E., 415, and McIntosh on 
Procedure, 421. 

I t  will be noted that   la in tiff was a tenant on his mother-in-law's 
farm. They lived in separate houses, though not far apart. The services 
rendered by plaintiff and members of his family to his father and 
mother-in-law were not as members of his own household so as to indulge 
the presumption of gratuitous attention prompted by natural ties of 
affection. Staley v. Lowe, 197 N.  C., 243, 148 S. E., 240; Winkler v. 
Killian, 141 N.  C., 575, 54 S. E., 540. The inference is permissible 
that compensation was reasonably intended on the one hand and expected 
on the other. Francis v. Francis, 223 N.  C., 401, 26 S. E. (2d), 907; 
Landreth v. Morris, 214 N.  C., 619, 200 S. E., 378; Nesbitt v. Donoho, 
198 N. C., 147, 150 S. E., 875. 

The services rendered by plaintiff's wife, which were performed out- 
side the home and not within the scope of her household or domestic 
duties, would properly be recoverable on implied assumpsit or quantum 
memcit in her own name. G. S., 52-10; ii7eaZ v. Trust  CO., supra; 
Burton v. Styers, 210 N. C., 230, 186 S. E., 248; Patterson v. Pranklin, 
168 N. C., 75, 84 S. E., 18;  Croom v. Lumber Co., 182 K. C., 217, 108 
S. E., 735; Helmstetler v. Power Co., supra; 27 -4m. Jur., 69; 41 C. J. 
S., 741-742. 

The case will be remanded for trial on the theory of implied assumpsit 
or quantum rneruit. While the third issue may have been submitted 
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wi th  th i s  theory  i n  mind,  yet  t h e  verdict as  rendered i s  insufficient t o  
dispose of t h e  matter .  Lipe v. Trust Co., 206 N .  C., 24, 1 7 3  S. E., 316; 
Lawrence v. Hester, supra. Where  a case has  been tried on a misappli- 
cat ion of the  pert inent  principles of law, the  practice is  t o  remand it f o r  
another  hearing. Mofi t t  V .  Glass, 117 N .  C., 142, 2 3  S. E., 1 0 4 ;  McGill 
v. Lumberton, 215 N .  C., $52, 3 S. E. (2d), 324;  S. v. Williams, 224 
N. C., 183, 29 S. E. (2d) ,  744. Accordingly, it is  so  ordered here. 

N e w  trial.  

STATE v. LACY SCOGGIKS AND NEWT THOMPSON. 

(Filed 21 March, 1945.) 

1. Criminal Law § 82+ 

The established rule, on a motion for judgment of nonsuit in a crim- 
inal prosecution, requires that the evidence be considered in the light 
most farorable for the State, and that, if there be any competent evi- 
dence to support the charge contained in the bill of indictment, the case 
is one for the jury. 

2. Homicide §§ 7b, 2 5 -  

I n  a criminal prosecution, defendants having been convicted of man- 
slaughter, where the State offered evidence tending to show that  defend- 
ants, deceased and two women were in two boats on a pond, that  all of 
them were drinking except one of the women and there was a jar of 
whiskey in one of the boats, that  defendant S., in a boat by himself, tilted 
the other boat so that  all of its occupants except deceased mere thrown 
into water three feet deep, and upon the refusal of deceased to give S. 
the remainder of the whiskey, S. struck the deceased three sharp blows 
on the head with a paddle, knocking him flat in the boat and apparently 
rendering him unconscious, and then both defendants, standing in the 
water, took hold of the boat in which deceased was lying and turned i t  
bottom up, throwing deceased into the pond, his inert body floating away, 
with no attempt to  aid or rescue him, and the next morning the dead 
body was recovered and the death being due to drowning, there is  evidence 
of involuntary manslaughter a t  least, and motion of nonsuit was properly 
overruled and the case submitted to  the jury. 

3. Criminal Law 8 41e- 
Upon an attempt to  impeach the credibility of a State's witness, i t  is 

competent for the State to show that previously the witness had made 
statements similar to the testimony of such witness on the stand, the jury 
being cautioned that  such statements may be considered only for the 
purpose of corroborating the witness and not as  substantive evidence. 
Discrepancies between such previous statements and the testimony of the 
witness, not material or prejudicial to defendant, do not affect the com- 
petency of the corroborative evidence. 
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4. Criminal Law § 53- 

In a criminal prosecution for manslaughter, the use by the court of the 
word "lrilling," in referring to the degrees of homicide cognizable under 
the bill of indictment, is not harmful error, where its use could not be 
interpreted as an expression of opinion by the court, considering the 
charge as a whole and the connection in which the word was used. 

5. Criminal Law 5s 40, 53f- 
On trial under an indictment for manslaughter, no prejudicial error 

may be predicated upon failure of the court to charge the jury that 
evidence of good character of defendants should be considered as sub- 
stantive evidence, in the absence of a request so to charge. 

APPEAL by defendants from Bone, J., at October Term, 1944, of LEE. 
No error. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the  State. 

Wal ter  D. Si ler  and Gavin,  Jackson & Gazrin for defendants. 

DEVIN, J. The defendants were convicted of manslaughter in con- 
nection with the death by drowning of Leonard Hall. From judgment 
imposing prison sentence they appialed, assigning errors. 

1. The defendants contend there was error in the denial of their mo- 
tion for judgment as of nonsuit. They argue that there was no sub- 
stantial evidence of malice, intentional slaying, or culpable negligence 
which would warrant submission of the case to the jury, or support a 
conviction for manslaughter, particularly as to defendant Thompson. 

The established rule in this jurisdiction, on a motion for judgment of 
nonsuit, requires that the evidence be considered in the light most favor- 
able for the State, and that if there be any competent evidence to support 
the charge contained in the bill of indictment the case is one for the 
jury. ~xamina t ion  of the record in the case at  bar, in accord with this 
rule, discloses that the State offered evidence tending to show that on 
the afternoon of Sunday, 4 June, 1944, the two defendants, the deceased, 
and two girls, Nellie Fore and Martha Ray Hall, were in two boats on 
Morris Pond. The three men were drinking, as was also Nellie Fore. 
There was a jar of whiskey in  one of the boats. The boats were close 
together when defendant Scoggins, who was at  the time alone in one 
boat, tilted the other boat so that all of its occupants except the deceased 
were thrown into the water. The depth there was about three feet. 
Following the refusal of the deceased to give him the remainder of the 
whiskey, Scoggine struck the deceased three sharp blows on the head with 
a boat paddle, knocking him flat in the boat and apparently rendering 
him unconscious. To a witness who was on the bank the blows sounded 
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like pistol or rifle shots, and the two girls began screaming. Then 
defendants Scoggins and Thompson, standing in the water, took hold of 
the boat in x-hich deceased was lying and turned it bottom up, throwing 
deceased into the pond, and his inert body floated away. K O  attempt 
was made by defendants to aid or rescue him. The body of deceased 
was next morning recovered from the bottom of the pond. I t  was found 
that while there were bruises on his face and head, death was due to 
drowning. I t  also appeared that Scoggins, in the presence of Thompson, 
threatened Nellie Fore if she told what had happened. 

We think this evidence. which tends to show that an assault mas made 
upon the deceased and that immediately thereafter his apparently uncon- 
scious body by the act of both defendants was thrown into the water . " 

and allowed to drown, permits the reasonable inference of an unlawful 
slaying, and was properly submitted to the jury. If the defendants be 
absolved of the imtmtation of malice there is still evidence of such 
unlawful conduct and intentional acts of violence causing the death of 
the deceased as would render the defendants amenableLto the charge 
of manslaughter, or at least to inroluntary manslaughter as defined by 
this Court in S. 9. Rountree, 181 N. C., 535, 106 S. E., 669. The prin- 
ciples of law applicable to these phases of the evidence were properly 
presented to the jury by the trial judge. 

True, the defendants testifying in their own behalf denied having 
any difficulty with deceased, and asserted that they were all friendly, 
that deceased was brother-in-law of defendant Thompson, that the boat 
was accidentally overturned, and that as deceased was a good swimmer 
they paid no attention to him but helped the girls out. But the jury 
has accepted the State's testimony as true and upon it has found both 
defendants guilty of unlawfully &using the deatk of Leonard Hall, and 
as there was competent evidence to support that finding the rerdict must 
be upheld. 

2 . - ~ h e  defendants noted exception to the admission in eridence, over 
objection, of a pre~ious statement in writing by Kellie Fore. This was 
admitted by the court with the caution to the jury that it was to be 
considered only for the purpose of corroborating the testimony of Nellie 
Fore, if they found it did corroborate her, and that it mas not substantive 
evidence and should not be so considered. I n  this ruling we see no 
error. The credibility of Kellie Fore's testimony for the State was 
sought to be impeached. I t  was therefore conlpetent for the State to 
show that preriously she had made statements similar to her testimony 
on the stand. S. v. Mnulfsby,  130 X. C., 664, 41 S. E., 97; 8. 0. Bethen, 
186 N. C., 22. 118 S. E., 800; 8. v. GOT?, 207 K. C., 618, 178 8. E., 209. 
While there were some discrepancies between the previous statement and 
her testimony, these were not material or prejudicial to the defendants. 
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Limitations upon the rule stated are pointed out in 8. v. Xelvin,  194 
K. C., 394, 139 S. E., 762. An  exhaustive collection of Kor th  Carolina 
cases on this point will be found in  140 A. L. R., 29, et seq. See also 
Supreme Court Rule 21, 221 N .  C., 558. 

3. Defendants' exception to the use by the court of the ~vord  "killing," 
i n  referring to the degrees of homicide cognizable under the bill, is 
untenable. Considering the charge as a whole and the connection in  
which the word was used, this could not be interpreted as an  expression 
of opinion by the court. 

4. Defendants noted numerous other exceptions to the charge, and 
argued that  the manner of statement of the law and of the evidence and 
contentions of the State and defendants was prejudicial, but we do not 
concur in  this view, and after an  examination of the charge, in the light 
of this criticism, we conclude that  none of the exceptions can be sus- 
tained. Kor  may prejudicial error be predicated upon failure of the 
court to charge the jury that  evidence of good character of the defend- 
ants should be considered as substantive evidence, in the absence of 
request so to  charge. S. v. Sims, 213 N. C., 590, 197 S. E., 176. 

All the assignments of error based upon exceptions noted by the de- 
fendants during the trial, whether herein specifically referred to  or not, 
have been duly considered, and found without substantial merit. 

I n  the tr ial  we find 
N o  error. 

STATE r. THADDEUS HILL. 

(Filed 21 March, 1945.) 

1. Criminal Law §§ 42, 48c: Evidence 9 42b- 

In the trial of defendant on an indictment for assault with a deadly 
weapon, inflicting serious injury not resulting in death, with intent to 
kill, the admission of evidence that the prosecutrix, who was present 
and testified a t  the trial, said just after she was shot by defendant, "I 
am going to die," is harmless and it is immaterial whether or not her 
statement was hearsay or part of the res gestm, there being no controversy 
about her serious condition or the fact that she was shot by defendant. 

2. Criminal Law § 52b- 

A motion for judgment as of nonsuit, in a criminal case under G. S., 
15-173, must be made a t  the close of the State's evidence and, if denied, 
renewed a t  the close of all the evidence, otherwise the benefit of the 
exception to the court's refusal to grant the motion is lost. 

3. Appeal and Error § 29- 

Exceptions, not bronght forward in the brief and argued as required 
by the Rules of this Court, are treated as abandoned. Rule 98. 
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4. Jury 1- 

The competency of jurors is a question to be passed upon by the trial 
judge. 

Upon a motion to set aside a verdict in a criminal case, on account of 
the presence of two newspaper reporters in the jury room during the 
jury's deliberation, where the court, after a full investigation, found that 
the reporters went into the jury room by mistake but said nothing to any  
member of the jury and that no member of the jury spoke to the reporters 
and that the deliberation and verdict of the jury were in no m-ay influ- 
enced by the presence of the reporters, there is no error in the court's 
denial of the motion. 

APPEAL by defendant from Bone, J., at November Term, 1944, of 
WAYNE. 

Criminal prosecution tried upon indictment charging the defendant 
with an assault upon one Anna Bell Massengill with a deadly weapon, 
to wit, a pistol, inflicting serious injury, not resulting in death, with the 
intent to kill and murder the said Anna Bell Massengill. 

The defendant is a married man and has a wife and two children 
living in Fremont, N. C. I n  1941 he obtained a job in Goldsboro. 
After that time he kept a room in Goldsboro, going back and forth to 
his home in Fremont, from time to time. The prosecuting witness is a 
widow. She and the defendant had been associating with each other 
for several years. They made many trips together, he often called on 
her at  her home or apartment and she often visited him in his room, 
and frequently spent the night with him. On 19 September, 1944, about 
7:30 o'clock p.m., they met at  a local drug store and the prosecuting 
witness testified the defendant was mad and threatened her life, that he 
insisted she go with him to his room in a local hotel. There, according 
to the evidence, both took several drinks of liquor, and around 12:00 
o'clock midnight, when the prosecuting witness started to leave, the 
defendant shot her with a pistol through the abdomen and through the 
neck. The defendant denies any knowledge of the shooting, claiming 
that his mind went blank and that he was too drunk to have any knowl- 
edge of what he was doing. 

Verdict : "Guilty of assault with deadly weapon, with intent to kill, 
inflicting serious bodily injury, not resulting in death." Judgment: 
Imprisonment in the State's Prison for a term of not less than seven nor 
more than ten years. 

Defendant appeals, assigning error. 
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Attorney-General MciVfullan and Assistant A f forneys-General Rhodes 
and Moody for the Slafe. 

AT. W. Outlaw for defendant. 

DENRY, J. The first assignment of error is based upon an exception 
to the admission of the testimony of Dave Shipp, a police officer of the 
city of Goldsboro. This officer testified that when he arrived at  the 
hotel he found Mrs. Massengill, Thaddeus Hill and Officer Gurley. 
"They were taking Mrs. Massengill up to take her to the hospital. 
When I got there I thought Mr. Hill was shot and I rushed to him and 
heard Mrs. Massengill say, 'I am going to die.' " The defendant con- 
tends the statement of Mrs. Massengill was incompetent as evidence 
against him and that its admission was prejudicial error. We do not 
so hold. I t  is immaterial whether or not the statement made by Mrs. 
Massengill was a part of the res gestce. She was in a serious condition 
at  the time, but she did not die and was present and testified at  the trial 
below, and so did the defendant. There is no controversy as to the 
extent of her injuries or doubt as to how or by whom they were inflicted. 
The defendant told Mr. Gurley, one of the investigating officers, that 
he shot Mrs. Massengill. We consider the evidence harmless, even if 
conceded to be hearsay, as contended by the defendant. The exception 
cannot be sustained. S. v. Smith, 221 N. C., 278, 20 S. E. (2d), 313; 
S. v. Wells, 221 N .  C., 144, 19 S. E. (2d), 243; S. v. Wray, 217 N.  C., 
167, 7 S. E. (2d), 468; S. v. Beal, 199 N .  C., 278, 154 S. E., 604. 

The defendant, pursuant to G. S., 15-173, moved for judgme.nt as of 
nonsuit at  the close of all the evidence, the motion was denied and this 
forms the basis of the fourth assignment of error. This statute serves 
the same purpose in a criminal prosecution, as does G. S., 1-183, in a 
civil action. The time when the motion for judgment as of nonsuit 
should be made, and if denied renewed, is the same under both statutes. 
The exception here cannot be sustained for two reasons : First, no motion 
to dismiss under the statute was made at  the close of the State's evidence, 
but made for the first time at the close of all the evidence. Avent v. 
Millard, ante, 40; 8. v. Ormond, 211 N.  C., 437, 191 S. E., 22; S. v. 
ili'orm's, 206 N. C., 191, 173 S. E., 14;  S. v. Sigmon, 190 N .  C., 687, 
130 S. E., 854. Secondly, the exception is not brought forward in the 
brief and argued, as required by the Rules of this Court, and is, there- 
fore, treated as abandoned. Rule 28, Rules of Practice in the Supreme 
Court, 221 N. C., 562. 

The 19th assignment of error is based upon the refusal of his Honor 
to set aside the verdict on the ground that two reporters of the Ncros 
Argus were in the jury room several minutes while the jury was delib- 
erating on this case. When the motion was made to set aside the verdict 
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on the above ground, his Honor conducted a thorough investigation, 
and called as witnesses the two reporters and each member of the jury. 
The reporters testified they did not know the jury was deliberating, but 
thought "the jury was just coming back in." The reporters were dis- 
cussing their notes and heard nothing that was said by any member of 
the jury. They were just inside the door of the jury room and the 
members of the jury were over near the window. Each member of the 
jury testified he saw the young ladies enter the jury room, but did not 
hear anything they said and that no member of the jury spoke to them. 
At the close of the iavestigatioa, the court said : "I don't want to 
embarrass you ladies any more than the situation creates embarrassment. 
I t  is very unfortunate that you were thoughtless enough to go in the jury 
room and it is causing us to have to stop and make this investigation 
and threatens a mistrial of the case; but after making this thorough 
investigation I am satisfied no harm was done and I am satisfied that 
neither of you ladies intended to do any harm or affect the verdict; I 
am absolutely satisfied about that but I hope it will make you and others 
a little more careful next time when entering the courtroom not to go 
through the jury room." Whereupon the court found as a fact:  "That 
during the deliberation of the jury Mary Elizabeth Hart  and Mary 
Medley, through mistake, a-ent into the jury room but that they did not 
say anything to any member of the jury about this case or about any 
other matter and that no member of the jury said anything to either of 
them. That neither the deliberation of the jury nor the jury's verdict 
were in any manner influenced by their entrance into the jury room," 
Thereupon the court denied the defendant's motion to set aside the 
verdict and for a new trial. 

The competency of jurors is a question to be passed upon by the trial 
judge, and the ruIing herein on the evidence and facts found therefrom 
is not reviewable. The exception cannot be sustained. S, v. DeGraf- 
fenreid, 224 N. C., 517, 31 S. E. (2d), 523, and the cases there cited. 

The remaining assignments of error are without merit or must be 
treated as abandoned, for failure to bring them forward in the brief, as 
required by the Rule cited herein. Nevertheless, a careful review of all 
the exceptions set forth in the record leads to the conclusion that in the 
trial below, there was 

No error. 
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STATE v. ERNEST SMITH. 

(Filed 21 March, 1945.) 

1. Criminal Law § 42: Evidence 42b-  

In a prosecution for arson, exclamatioll of a witness. "E. has set the 
house on fire," made a t  the time the fire was discovered on the outside of 
the house, where the witness had just seen the defendant EL. is competent 
as part of the res gestce. 

2. Criminal Law 32a- 

Testimony of a witness that, on hearing her daughter screaming, she 
said to defendant, "E., what in the world is the matter?" and defendant 
replied that his wife had told a damn lie on him and he had tried to break 
her damn neck, is competent in a criminal prosecution fo r  arson, defend- 
ant being charged with the burning of his mother-in-law's home where 
his wife and daughter had taken refuge in consequence of marital tronhle. 

3. Oriminal Law 53g: Trial § 33- 

Errors in the court's statement of the contentions of the parties must 
be called to the court's attention in time for the court to have an oppor- 
tunity to correct them, and a failure to so call them to the court's atten- 
tion is a waiver of any objection thereto. 

APPEAL by defendant from Burgwyn, Special Judge, a t  October Term, 
1944, of JOHNSTON. 

Criminal prosecution upon indictment charging defendant with the 
crime of arson. G. S., 14-58. 

In  the tr ial  court the State offered evidence tending to  show these 
facts : That  the two-room house owned and occupied by Lula Stevens, a 
State's witness and mother of Connie Smith, wife of defendant, situated 
in  Greytown across the river from Smithfield, was burned between 10 
and 12 o'clock on the night of 2 September, 1944; that  a t  that  time 
Connie Smith, wife of defendant, and a child of her and defendant, 
were in bed in  the house; that previously Lula Stevens had had the 
defendant arrested in  connection with trouble between him and his wife, 
and defendant had threatened to get even with her for "putting the law" 
on h im;  that  during the afternoon before the fire occurred defendant 
walked u p  and down the road in front of the house of Lula Stevens, 
saying nothing, but looking a t  her and "rolling his eyes"; that  he came 
to the house and asked if his wife were there, and on being told that  she 
had gone to town, he whirled around and left ;  that  later he came back 
and said to Lula Stevens, "You got my child in your house and I an1 
going to  get even with you"; that  later on that  night Lula Stevens, 
hearing a noise a t  the back corner of her house, opened the door and 
there raw defendant in reaching distance and saw him run into a corn- 
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field; that in a few minutes fire was discovered in the corner of the 
house on the outside, and Lula Stevens exclaimed, ('Lord, have mercy, 
Ernie has set the house on fire"; and that she called for others to bring 
water, repeating "Ernie has set the house on fire." Exception by 
defendant. 

Also the State was permitted, over objection by defendant, to offer 
testimony of Lula Stevens that previously, when she had heard her 
daughter screaming, she had said to defendant, "Ernie, what in the 
world is the matter?" and he replied, "Connie told Danza a damn lie 
on me and I tried to break her damn neck." Exception. 

On the other hand, the defendant offered evidence tending to negative 
the evidence of the State. 

Verdict: Guilty of the felony of arson whereof he stands charged in 
the bill of indictment, but with recommendation that he be sentenced 
to life imprisonment. 

Judgment: Confinement in Central Prison at  Raleigh, North Caro- 
lina, for the term of his natural life. 

Defendant appeals to Supreme Court, assigning errors. 

Attorney-General iVcMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

Levinson, Pool & Batton for defendanl, appellant. 

WINBORNE, J. The exceptive assignments brought forward and de- 
bated by defendant in brief on this appeal have been examined and 
found to be without merit. 

Firs t :  The evidence as to exclamation of the witness Lula Stevens 
at the time the fire was discovered on the outside of the house where she 
had just seen defendant is competent as a part of the res gestm. The 
subject has been fully discussed in many decisions of this Court, among 
which are these: 8. 2;. Spivey, 151 N. C., 676, 65 S. E., 995; Batchelor 
21. R. R., 196 N. C., 84, 144 S. E., 542. See also 20 Am. Jur., 551, 
Evidence, sections 661, 662, and cases cited, and S.  v. Lasecki (Ohio), 
106 N .  E., 660. 

Second : The testimony as to statement of defendant regarding his 
wife is competent and relevant as tending to show ill will towards the 
occupants of the house at  the time of the fire, and a motive for the act. 
S.  v. Millican, 158 N. C., 617, 74 S. E., 107; S .  v. Thompson, 97 N. C., 
496, 1 S. E., 921. 

Third: The portions of the charge to which exceptions are taken and 
pressed for error are statements of contentions of the State. As to these, 
an exanlination of the record on this appeal discloses evidence from 
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which inferences might  reasonably, logically and fa i r ly  be made  as  
related b y  t h e  court. And  t h e  record fa i l s  to show that a n y  objection 
thereto mas made by  defendant at t h e  t ime  the  court  stated the  conten- 
tions. Hence, objection thereto is  waived. N f g .  Co. v. R. R., 222 N. C., 
330, 23 S. E. (2d),  32; M'rrrd v .  8. R., 224 K. C., 696, 32 S. E. (2d),  
221. 

N o  error. 

J. OTIS TAYLOR V. DESSIE A. TAYLOR. 

(Filed 28 March, 1945.) 
1. Divorce § % 

I n  an action for divorce on the ground of two years separation, where 
the complaint alleges and there is  evidence for plaintiff tending to show 
that  the parties have lived separate and apart for two years next imme- 
diately preceding the institution of the action and that plaintiff has 
resided in the State for a period of six months, G. S., 50-6, and defendant 
pleaded and offered evidence of wrongful abandonment and recrimination, 
the case is one for the jury and there is error in allowing a motion for 
judgment as  of nonsuit. 

2. Divorce § 2a- 
The separation contemplated by the statute is apparently unrestricted. 

A separation by the act of the parties, or one of them, or under order of 
court w me?isa et  thoro,  suffices; but not an involuntary liring apart. 
where there had been no previous separation, such ns might arise from 
the incarceration or insanity of one of the parties. 

3. Divorce § 5- 

I t  is  not necessary to set out in the complaint the cause of the separa- 
tion, or to allege that it  was without fault on the part of the plaintiff. or 
to  aver that it  was by mutual agreement of the parties. 

The plaintiff' may particularize a s  to the character of the separation by 
alleging that it  was by mutnal consent, abandonment, etc., in which event. 
if material to the cause of action, the burden would rest with the plaintiff 
to prove the cause secundum alleyatn.  

5. Same: Pleadings 5 3 b  

The plaintiff is not bound to anticipate and negative in advance all 
grounds of defense to the action he brings, and petitions for divorce do 
not constitute an exception to the general mle. 

6. Divorce § 5- 

The material facts i'n every complaint aslting for divorce phall be deemed 
to he denied hy the defendant, whether actually denied by pleading or 
not, and no jnclgment is to be given in faror  of plaintiff until such facts 
nrr found 11y n jury. G. S., 50-10. 
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7. Same- 

Where defendant, in an action for divorce on the grounds of two wars 
separation, set up the plaintiff's wrongful conduct and willful abandon- 
ment of defendant and also recrimination, either defense, if established. 
would defeat the plaintiff The burden, however, rests upon the defend- 
ant to establish these defenses, which are affirmatire and deemed toll- 

troverted and not cross causes. 

APPEAL by plaintiff from Budis i l l ,  Spec ia t  J u d g e ,  at February Term, 
1945, of CATAWB~. 

Civil action for absolute divorce on the ground of two years separation. 
The complaint alleges that plaintiff and defendant were married on 

13 November, 1924, and lived together as husband and wife until 18 
May, 1942, when they separated and have since continuously lived sepa- 
rate and apar t ;  that two children were born of the marriage and are 
being supported by the plaintiff; that plaintiff now resides in Catawba 
County and has so resided for more than a year immediately preceding 
the commencement of this action on 20 September, 1944, and that 
defendant is now a resident of Buncombe County. 

The defendant admits the allegations of marriage and residence, but 
denies that there has been any separation within the meaning of the 
divorce statute. She further alleges wrongful abandonment and frequent 
"adultery with various women" on the part of the plaintiff, which has 
not been condoned by the defendant. 

The evidence discloses that following a period of marital infelicity 
between the parties, the plaintiff finally went to Asheville on 18 May, 
1942, to see the defendant and while out driving notified her they would 
not try to live together any longer. Thereafter, all relations were sev- 
ered, except the plaintiff continued to send her money for the support 
of herself and their two children. The oldest child is now married. 

Plaintiff testified: ('My wife was living with her people and she 
wouldn't live with me as a wife. . . . We separated in May, 1942, when 
she refused to live with me." 

I n  answer, the defendant testified: "We certainly didn't mutually 
agree to live separate and apart." On 18 May, 1942, "He said he was 
going to get a divorce. . . . I didn't give him any cause to abandon me." 
There was also evidence of plaintiff's association with other women. 

From judgment of nonsuit entered at  the close of all the evidence, the 
plaintiff appeals, assigning errors. 

J .  C. S t roupe  and  Theodore F. Cumrnings for plaintif f ,  appellant.  
N o  counsel appearing for defendant.  
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TAYLOR v. TAYLOR. 

STACY, C. J. The complaint alleges, and there is evidence tending to 
show, that plaintiff and defendant, who are husband and wife, "have 
lived separate and apart for two years" next immediately preceding the 
institution of the action, and that plaintiff "has resided in the State for 
a period of six months." G. S., 50-6. Nothing else appearing, the 
establishment of these allegations by proof would entitle the plaintiff to 
a divorce. Oliver v. Oliver, 219 N.  C., 299, 13 S. E. (2d), 549. The 
statute so provides. Byers b. Byers, 223 N. C., 85, 25 S. E. (2d), 466. 

The language of the enactment is, that marriages may be dissolved 
and divorces granted "on application of either party, if and when the 
husband and wife have lived separate and apart for two years, and the 
plaintiff in the suit for divorce has resided in the State for a period of 
six months." G. S., 50-6; Campbell v. Campbell, 207 N. C., 859, 176 
S. E., 250. 

I t  is also provided that when there is a minor child or children of the 
marriage, the name and age of such child or children shall be set forth 
in the complaint; and, if there be no minor child, the complaint shall 
so state. G. S., 50-13. 

The separation contemplated by the statute is apparently unrestricted. 
Lockhart v. Lockhart, 223 N.  C., 559, 27 S. E .  (2d), 444; Long v. Long, 
206 N. C., 706, 175 S. E., 85. I t  is unnecessary to set out in the com- 
plaint the cause for the separation, or to allege that it was without fault 
on the part of the plaintiff, or to aver that i t  was by mutual agreement 
of the parties. Kinney v. Kinney, 149 N.  C., 321, 63 S. E., 97; Byers 
2%. Byers, 222 N. C., 298, 22 S. E. (2d), 902. "The plaintiff is not 
bound to anticipate and negative in advance all grounds of defense to the 
action he brings, and petitions for divorce do not constitute an exception 
to the general rule." Steel v. Steel, 104 N. C., 631, 10 S. E., 707. A 
separation by act of the parties, or one of them, or under order of court 
a mensa et thoro, suffices to meet the terms of the statute. Lockhart v. 
Lockhart, supra. See Dudley v. Dudley, post, 83. I t  would not in- 
clude an involuntary living apart, where there had been no previous 
separation, such as might arise from the incarceration or insanity of one 
of the parties. Sifterson v. Sitterson, 191 N.  C., 319, 131 S. E., 641; 
Lee v. Lee, 182 N .  C., 61, 108 S. E., 352. 

Of course, the plaintiff may particularize as to the character of the 
separation by alleging that it was by mutual consent, abandonment, etc., 
in which event, if material to the cause of action, the burden would rest 
with the plaintiff to prove the case secundum allegata. Williams v. 
Williams, 224 N .  C., 91, 29 S. E. (2d), 39; McQueen v. McQueen, 82 
N .  C., 471. 

I t  is further provided by statute that the material facts in every 
complaint asking for a divorce shall be deemed to be denied by the de- 
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fendant, whether actually denied by pleading or not, and no judgment is 
to be given in favor of the plaintiff until such facts are found by a jury. 
G. S., 50-10; Ellis v. Ellis, 190 N. C., 418, 130 S. E., 7 ;  Moody v. 
Moody, post, 89. 

I n  addition to the denial of the allegations of the complaint, the 
defendant alleges by way of "further answer and defense" that whatever 
estrangement exists between the parties was occasioned by the plaintiff's 
own wrongful conduct and willful abandonment of the defendant. IIyder 
v. Hyder, 215 N .  C., 239, 1 S. E. (2d), 540; Page v. Page, 161 N .  C., 
170, 76 S. E., 619. The defendant also pleads recrimination. Either 
defense, if established, would defeat the plaintiff's action for divorce. 
Byers v. Byers, 223 N .  C., 85, 25 S. E. (2d), 466; Brown w. Brown, 
213 N .  C., 347, 196 S. E., 333; Pharr v. Pharr, 223 N .  C., 115, 25 S. E. 
(2d), 471; House v. House, 131 N. C., 141, 42 S. E., 546. The burden 
rests with the defendant, however, to establish the defense or defenses as 
set up in the answer and relied upon. Lockhart v. Lockhart, 223 N. C., 
123, 25 S. E. (2d), 465. They are not like pleas of the statute of limi- 
tations or of the statute of frauds (McIntosh on Procedure, 486), requir- 
ing the plaintiff to overcome them, but are in the nature of affirmative 
defenses requiring proof to support them. Kinney v. Kinney, supra; 
Speas v. Bank, 188 N.  C., 524, 125 S. E., 398 ; McIntosh on Procedure, 
476. And as they do not amount to a cross cause, they are deemed con- 
troverted by the adverse party. G. s., 1-159; Askew v. Koonce, 118 
N. C., 526, 24 S. E., 218; McIntosh on Procedure, 509. 

On the hearing, both the plaintiff and the defendant offered evidence 
in support of their respective allegations. The facts are in  dispute. 
The case is one for the jury. There was error in sustaining the defend- 
ant's demurrer to the evidence. 

Reversed. 

RUFUS L. DUDLEY v. FANNIE E. T R I P P  DUDLEY. 

(Filed 28 March, 1945.) 
1. Divorce § 8- 

In an action by a husband against his wife for absolute divorce, under 
the two years separation statute, G. S., 50-6, where plaintiff's evidence 
tended to show that, although the parties lived in the same house and for 
a large part of the time in the same room, they lived separate and apart 
for more than two years preceding the action because of a total discon- 
tintlance of sexual relations between them, judgment as of nonsuit was 
proper. 
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2. Divorce 5 2a- 

The word "separation," as applied to the legal status of a husband and 
wife, means a cessation of cohabitation, and cohabitation includes other 
marital duties besides marital intercourse. 

The discontinuance of sexual relations is not in itself a living "separate 
and apart" within the meaning of the statute, and a divorce will be denied 
where it appears that, during the period relied upon, the parties had lived 
in the same house. 

4. Marriage § 1 : Divorce § 2tc 

Marriage is not a private affair between the parties. Society has an 
interest in the marital status, and a dirorce mill not be granted for  sepa- 
ration, where the only evidence thereof must "be sought behind the closed 
doors of the matrimonial domicile." 

APPEAL by plaintiff from Dison, Special Judge, a t  November Term, 
1944, of PITT. 

Summons was issued 4 October, 1944, and served the following day. 
Plaintiff seeks an absolute divorce, alleging that he and the defendant 
have lived separate and apart continuously for a period of more than 
two years next preceding the institution of this action. 

The facts pertinent to this appeal are as follows : 
1. Plaintiff and defendant were married 9 September, 1908, and eight 

children mere born of said marriage. All the children have reached their 
majority except Lindsey Wooten Dudley, who is 13 years of age. 

2. The plaintiff has been a citizen and resident of North Carolina 
all his life, and the defendant is not in any manner connected with any 
branch of the Military, Kaual, Marine, or Coast Guard service of the 
United States of America. 

3. Counsel for plaintiff, a t  the trial below, ask the plaintiff how long 
he and his wife had been living separate and apart. The defendant 
objected for the reason hereinafter set forth, and the objection was sus- 
tained. The plaintiff and defendant had consented to a judgment at  the 
September Term, 1944, of the Superior Court of Pi t t  County, and 
executed a separation agreement pursuant thereto, on 12 September, 
1944, by the terms of which their respective marital and property rights 
were fixed. The judgment contained the provision that from the signing 
of said judgment "The plaintiff and defendant are to live separate and 
apart from each other"; and in the separation agreement it is stated 
"That the said parties have mutually agreed to separate and not live 
together as man and wife in the future.'' 

4. I11 view of the provisions contained i n  the consent judgment and 
the separation agreement, his Honor declined to admit any evidence as 
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to the length of time the plaintiff and defendant have lived separate and 
apart. Whereupon, at  the request of his counsel, plaintiff was permitted 
to testify as to the separation, in the absence of the jury, for the record. 
He testified that his wife abandoned him about five years ago. His 
explanation of the abandonment was that she refused to sleep with him, 
although they slept in the same room thereafter for two and a half to 
three years, and since that time they had slept in adjoining rooms. H e  
further testified that there was nothing physically wrong with either of 
them and that on various occasions he had gone to her bed and tried to 
reason with her, but she would have nothing to do with him. 

His Honor, being of the opinion the plaintiff was not entitled to the 
relief demanded, entered judgment as of nonsuit, from which plaintiff 
appeals, assigning error. 

Jack Edwards for plaintiff. 
J .  B. James for defendant. 

DENNY, J. The statute relied upon by the plaintiff for the relief 
sought, provides that: "Marriages may be dissolved and the parties 
thereto divorced from the bonds of matrimony on the application of 
either party, if and when the husband and wife have lived separate and 
apart for two years, and the plaintiff in the suit for divorce has resided 
in the State for a period of six months." G. S., 50-6. Therefore, the 
question presented is whether or not the plaintiff and the defendant 
lived separate and apart for two years next preceding the institution of 
this action. 

The plaintiff testified he had lived separate and apart from his wife 
for a period of five years, although they had lived in the same house, 
and occupied the same or adjoining rooms during the entire period. The 
appellant takes the position that the discontinuance of sexual relations 
between him and his wife for a period of more than two years next 
preceding the institution of this action, was a living ('separate and 
apart," within the meaning of our statute. We do not so hold. 

There is no evidence on this record showing a cessation of cohabita- 
tion between the plaintiff and defendant in the usually accepted sense, 
except as to their sexual relations. As stated in  Parker v. Parker, 210 
N .  C., 264, 186 S. E., 346: "The word 'separation,' as applied to the 
legal status of a husband and wife, . . . means 'A cessation of cohabita- 
tion of husband and wife.' " Cohabit, according to Winston's Diction- 
ary, Encyclopedia Edition (1943), means : "To live together as man and 
wife; usually, though not necessarily, implying sexual intercourse." 
Black's Law Dictionary, Third Bdition, defines the meaning of cohabi- 
tation, as: "Living together, living together as man and wife; sexual 
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intercourse." Cohabitation includes other marital duties besides marital 
intercourse. 

The overwhelming weight of authority as to what is meant by living (' separate and apart," is in accord with the view expressed in 17 Am. 
Jur., see. 162, p. 232, as follows : "The discontinuance of sexual relations 
is not in itself a living 'separate and apart' within the meaning of some 
statutes, and a divorce will be denied where it appears that during the 
period relied upon the parties had lived in the same house. I t  has been 
said that what the law makes a ground for divorce is the living sepa- 
rately and apart of the husband and wife continuously for a certain 
number of years. This separation implies something more than a dis- 
continuance of sexual relations, whether the discontinuance is occa- 
sioned by the refusal of the wife to continue them or not. I t  implies the 
living apart for such period in such a manner that those in the neighbor- 
hood may see that the husband and wife are not living together." 27 
C. J. S., see. 36, p. 570; 19 C. J., see. 111 (b), p. 59; Singleton v. 
Rogers, 160 La., 196, 106 So., 781; Quinn v. Brown, 159 La., 570, 105 
So., 624; Arnoult v. Letten, 155 La., 275, 99 So., 218; Gates v. Gates, 
192 Ey., 253, 232 S. W., 378, 51 A. L. R., Anno., 768; Burton v. Burton, 
184 Ey., 45, 220 S. W., 1065; McCurry v. McCurry, 126 Conn., 175, 
10 A. (2d), 365; Black v. Black, 48 Nev., 220, 228 P., 889; Smi th  v. 
Smith ,  116 W. Va., 271, 180 S. E., 185; Albert v. Albert, 137 Va., 1, 
119 S. E., 61; McNary v. McNary,  8 Wash. (2d), 250, 111 P. (2d), 760. 

Marriage is not a private affair, involving the contracting parties 
alone. Society has an interest in the marital status of its members, and 
when a husband and wife live in the same house and hold themselves out 
to the world as man and wife, a divorce will not be granted on the 
ground of separation, when the only evidence of such separation must, in 
the language of the Supreme Court of Louisiana (in the case of Hava 
v. Chavigny, 147 La., 331, 84 So., 892)) "be sought behind the closed 
doors of the matrimonial domicile." Our statute contemplates the living 
separately and apart from each other, the complete cessation of cohabi- 
tation. See Taylor v. Taylor, ante, 80. 

The judgment of the court below is 
Affirmed. 
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NINA C .  RUDASILL v. CHARLES CABAXISS, JR.,  AND WIFE, MARIE 
CABANISS. 

(Filed 28 March, 1945.) 

1. Husband and Wife § 11- 
Where a husband purchases land, in the absence of his wife, and takes 

a deed to himself and wife as tenants by the entireties. giving the seller 
his unsecured note for the entire purchase price, the wife is not a maker 
of the note and cannot be held liable for its payment. 

2. Husband and Wife § 4a: Gifts 3 1- 

The conveyance of an interest to the wife, the husband having paid or 
agreed to pay the purchase money, is presumed to be a gift from the 
husband to his wife. 

3. Equitable Lien § 1: Vendor and Purchaser 3 21- 
There is no lien for purchase money in North Carolina. A vendor can- 

not reserve a lien unless he take his security in writing and have it 
registered-in the shape of a mortgage or deed of trust. 

APPEAL by plaintiff from Armstrong, J., at November Term, 1944, 
of CLEVELAND. Affirmed. 

Civil action to recover balance due on an unsecured promissory note 
executed by defendant Charlie Cabaniss, J r .  

On 3 December, 1923, T. P. Cabaniss, with the joinder of his wife, 
conveyed to defendants as tenants by entirety a certain tract of land i n  
Cleveland County. Charlie Cabaniss, Jr., was the purchaser, and the 
grantor accepted his promissory sealed note in  the sum of $2,000 in  
payment of the purchase price. The fenqe defendant was not present 
a t  the bargain and sale, did not participate therein, and did not sign 
the note. She was made one of the grantees at the request of her hus- 
band. 

On 6 January, 1937, the maker of the note executed a renewal note 
for the balance then due in the sum of $1,000. 

On 16 February, 1942, T. P. Cabahiss died testate. His personal 
estate was insufficient to pay his debts. As a result plaintiff, one of 
the devisees, to prevent a sale of the land, purchased the interest of the 
other devisees therein, arranged with the executor to take an assignment 
of all the personal property shown on the inventory and, in consideration 
thereof, assumed all the indebtedness of the testator. The settlement was 
approved by the clerk and the judge. 

The assignment of the personal property, including the note of the 
male defendant, having been executed, plaintiff on 23 November, 1942, 
instituted this action to recover the balance due on the note. 
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Consent judgment has been entered against the male defendant. When 
the cause came on to be heard to determine the liability of the feme 
defendant the facts were stipulated, trial by jury was waived, and the 
cause was submitted to the judge on the facts agreed. The court below, 
being of the opinion that the feme defendant is not liable on said note, 
entered judgment dismissing the action as to her, at  the cost of plaintiff. 
Plaintiff excepted and appealed. 

Falls Le. Falls  for plaintiff ,  appellant.  
H e n r y  B. Edwards  for defendants,  appellees. 

BARKHILL, J. The male defendant purchased certain land and the 
grantor, a t  his request, made deed to the defendants as tenants by 
entirety. The grantor in turn accepted an open, unsecured note signed 
only by the husband in payment or as evidence of the unpaid purchase 
price. I t  is this obligation that has come into the possession of plaintiff. 
Upon i t  she bases her cause of action. She is bound by its terms. The 
feme defendant is not a maker and cannot be held liable for its payment. 

Concede, as contended, that the note is conditional payment only and 
we have left an open, unsecured debt for the purchase price-a debt of 
the purchaser, Charlie Cabaniss, J r ,  who, under the original contract, 
was the sole obligor. 

The conveyance of an interest to the wife, the husband having paid or 
agreed to pay the purchase money, is presumed to be a gift from the 
husband to his wife. R i c k s  v. Wilson ,  154 N .  C., 282, 70 S. E., 476; 
Flanner  v. But ler ,  131 N.  C., 151; T r u s t  Go. v. B lack ,  198 N. C., 219, 
151 S. E., 269; Nelson  v. Nelson,  176 N. C., 191, 96 S. E., 986; T i r e  
Co.  v. Lester, 190 N. C., 411, 130 S. E., 45. 

Even so, plaintiff insists that the f e m e  defendant received a part of 
the consideration and that simple equity requires that she pay, at  least 
to the extent of the interest received. This contention is untenable. 

Some jurisdictions, i t  is true, recognize and enforce an equitable lien 
for purchase money. But there is no lien for purchase money in North 
Carolina. W o m b l e  v. Batt le ,  38 N .  C., 182; Blevins  v. Barker ,  75 N.  C., 
436; W h i t e  v. Jones, 92 N .  C., 388; L u m b e r  Co. v. L u m b e r  Co., 150 
N.  C., 282, 63 S. E., 1045; Jarret t  v. Holland,  213 N .  C., 428, 196 
S. E., 332. 

"It is a natural equity that when a vendor sells his land, that he 
should have a lien upon i t  for the security of his purchase money . . . 
the law tenders it to him in the shape of a mortgage or deed of trust 
properly registered. I f  he do not choose to avail himself of it, it is his 
own fault . . ." W o m b l e  21. B a f f l e ,  supra. A vendor cannot reserve a 
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lien unless he take his security in writing and have it registered. Blevins 
v. Barker, supra. 

The judgment below is 
Affirmed. 

STEWART MOODY v. JEWELL McGUIRE MOODY. 

(Filed 28 March, 1945.) 
1. Divorce 3 & 

There being no competent evidence offered, in a divorce action based on 
the grounds of two years separation, G. S., 50-6, of the living separate 
and apart by plaintiff and defendant, the court properly allowed a motion 
for judgment as in case of nonsuit at  the close of plaintiff's evidence. 
G. S., 1-183. 

2. Divorce § 5- 

The statute, G. S., 50-10, requires that the material facts i n  every com- 
plaint for divorce shall be deemed denied, whether the same be actuall~ 
denied by a pleading or not, and no judgment shall be giren in favor of 
plaintiff until such facts have been found by a jury. 

APPEAL by plaintiff from Warlick, J., at October Term, 1944, of 
BVERY. 

This is an action for an absolute divorce under G. S., 50-6, which 
reads: "Marriages may be dissolved and the parties thereto divorced 
from the bonds of matrimony on the application of either party, if and 
when the husband and wife have lived separate and apart for two years, 
and the plaintiff in the suit for divorce has resided in the State for a 
period of six months." The plaintiff did not testify, orally or by depo- 
sition, but filed a verified complaint. His  mother testified: "He (the 
plaintiff) is now overseas some place, serving with the United States 
Navy." The defendant filed verified answer containing as a plea in bar 
the plaintiff's wrongful conduct toward her. The competent evidence 
tended to show only that the plaintiff and the defendant were married 
and that the plaintiff had resided in the State of North Carolina for a 
period of more than six months; that the defendant lived with her 
father and while she was at  her father's home the separation took place; 
and that the plaintiff was inducted into the Navy about seven months 
after such separation commenced. 

When the plaintiff had introduced his evidence and rested his case the 
defendant moved to dismiss the action and for a judgment as in case of 
nonsuit, which motion was allowed, and judgment predicated upon this 
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ruling entered, to which ruling and judgment the plaintiff preserved 
exceptions and appealed to the Supreme Court, assigning errors. 

J.  V .  Bowers  for p l a i n t i f ,  appellant.  
Charles  H u g h e s  and B u r k e  & B u r k e  for defendant ,  appellee. 

SCHENCK, J. We are impelled to hold that, under the evidence in this 
case, his Honor was correct in sustaining the defendant's demurrer 
thereto at  the close of the plaintiff's evidence, G. S., 1-183, since there 
was no competent evidence of the living separate and apart by the plain- 
tiff and defendant as contemplated by law. True, paragraph 2 of the 
complaint, which reads : "That the plaintiff and the defendant have not 
lived together as man and wife since April 1, 1942," together with the 
corresponding paragraph of the answer that "Paragraph 2 of the Com- 
plaint is not denied," were introduced in evidence, still G. S., 50-10, 
provides : "The material facts in every complaint asking for divorce 
shall be deemed to be denied by the defendant, whether the same be 
actually denied by pleading or not, and no judgment shall be given in 
favor of the plaintiff in any such complaint until such facts have been 
found by a jury, . . ." 

Without deciding whether an admission of separation in the defend- 
ant's answer would be competent as evidence to prove such fact, it will 
be noted the answer to the second paragraph of the instant complaint is 
not such an admimion. P e r k i n s  v. Perk ins ,  88 N. C., 41. I t  only says 
the allegation that plaintiff and defendant "have not lived together as 
man and wife since April 1, 1942," is not denied. Note this paragraph 
of the complaint does not allege a "separation." 

The only competent evidence in the record bearing upon the essential 
allegation was the testimony of Mrs. Claude Pritchard that "He (the 
plaintiff) asked her (the defendant) if she was going back. She said: 
'No, she couldn't go because she had to stay with her mother.' That was 
in the spring of 1942. Stewart (the plaintiff) was working at Radford, 
Va. Stewart told his wife that he had a furnished apartment and had 
come for her." The testimony of this witness also divulged the fact 
that the defendant was a t  this time pregnant. This testimony is not 
sufficient evidence to carry the case to the jury upon the material facts, 
the finding of which was a requisite of the plaintiff's alleged cause of 
action. I t  follows that his Honor's ruling in  sustaining the demurrer to 
the evidence was correct, and the judgment entered in the Superior 
Court must be 

Affirmed. 
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Ix THE MATTER OF THE WILL OF M. W. BALL. 

(Filed 11 April, 1945.) 
1. Wills 9 23- 

On the trial of an issue of devisavit vel non, where the evidence of 
caveators, considered in the light most favorable to them, tends to  show 
that,  a t  the time of and prior to the execution of the will, the testator 
suffered from chronic ailments, used narcotics, was mentally weak, and 
possessed a poor memory, there is  no evidence of undue influence. 

2. Wills § 2 3 6  

Evidence of mental or physical condition, standing alone, is not evi- 
dence of undue influence. I t  is  merely evidence of a circumstance to be 
considered by the jury in connection with, and as  i t  may lend weight to 
other testimony. 

3. Wills @ 23b, 23- 
Where there is proof, direct or circumstantial, of undue influence, then 

evidence of old age, mental and physical weakness is  pertinent and 
material. 

4. Same: Evidence 85 42b, 43a- 

Evidence of declarations of the testator, which disclose his state of 
mind a t  the time of the execution of the paper writing or the circum- 
stances under which i t  was executed, tending to show he did or did not 
act  freely and voluntarily, is competent as  substantive proof of undue 
influence. Other declarations, when relevant, may be admitted as  cor- 
roborative or  supporting evidence, but alone they are  not sufficient t o  
establish the  fact a t  issue. 

5. Wills 8 23c- 

Testimony that  a wife importuned her husband to make a will in  her 
favor, after such a will had been executed by him, is not evidence of 
undue influence. 

6. Same- 
The fact that  testator gave his property to the childless wife of his 

bosom to the exclusion of his sister and his nephews and nieces is  no 
evidence of undue influence. 

APPEAL b y  caveators f r o m  Parker, J., a t  November Term, 1944, of 
CRAVEN. N o  error. 

Issue of devisavit vel non. 
Shor t ly  p r io r  t o  November, 1929, Dr. M. W. Ball, i n  t h e  adjustment  

a n d  settlement of t h e  estate of R. H. Wright ,  came in to  possession of 
p roper ty  of considerable value. On 1 9  November, 1929, he  executed 
t h e  paper  wr i t ing  propounded i n  which he  named his  wife  a s  his sole 
beneficiary a n d  executrix. H e  h a d  no children. 
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The testator died in July, 1943, and his wife, Mary Todd Ball, quali- 
fied as executrix and entered upon the administration of his estate. She 
died in January, 1944. Her sister, Nina T. Dickinson, then qualified as 
administratrix c. t. a. On 24 May, 1944, the caveators, collateral rela- 
tives of the testator, appeared and filed a caveat. During the progress 
of the trial they formally conceded that the paper writing was duly 
executed by Dr. Ball as his last will and testament as required by statute 
and at the time of its execution the testator possessed sufficient mental 
capacity to make and execute a will. They contend that the execution 
thereof was procured by the undue influence of his wife, Mary Todd 
Ball. This is the only contested issue of fact. 

The caveators offered evidence tending to show the following facts : 
From about 1925 until his death the testator had bladder and gall 

bladder trouble and suffered from angina pectoris. As a result he had 
become more or less addicted to the use of narcotics, was weak mentally 
and physically, his memory was bad at  times,.and his mental machinery 
would run down but would revive when he took dope. His  wife was 
present when he executed the will but said nothing. I n  the summer of 
1929 Mrs. Ball asked Dr. Ball several times to make a will and leave his 
property to her. Dr. Ball said Mary wanted the property so she could 
give i t  to Nina, and he did not want Nina to have it. As early as 
December, 1929, he was heard to say that he wanted his wife to have 
the Wright property for life and after her death he wanted it to go to 
his people. This statement was repeated in substance each year there- 
after until 1938. I n  1930-31-32-33 he said Mary had importuned him 
to make a will giving her his property. I n  1930 he said he wished he 
had not gotten the Wright property. His wife had worried him to death 
about it. I n  the 1930's when they went for a pleasure ride Mary would 
decide where they should go. I n  1932 he said he wanted to make contact 
with attorneys to make a will giving his wife the Wright property for 
life with remainder to his people but he had been deprived of doing so 
by the demands of Mary (his wife). On 26 hugust, 1932, he testified 
in a cause pending in Durham County that he was not normal, was not 
in his right mind when he signed an agreement 21 April, 1932 ; that he 
had been in very bad health for about one and one-half years; that on 
account of his condition he took narcotics which made him drowsy and 
his memory bad. I n  1936 he had two automobile accidents and was on 
each occasion apparently under the influence of narcotics. 

On the contrary there was evidence both from witnesses for the pro- 
pounder and the caveators that Dr. and Mrs. Ball were very congenial. 
that each looked after and cared for the other, that he did not use 
narcotics to excess until the latter part of his life, and that he was an 
intelligent professional man in full possession of his faculties. 
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The court submitted the following issues : 
"1. Was the paper writing offered for probate as the last will and 

testament of M. W. Ball, deceased, signed and executed according to law? 
"2. I f  so, did the said M. W. Ball have mental capacity to make a 

will on thc 19th day of November, 1929? 
"3. I f  so, was the execution of said paper writing procured by undue 

influence ? 
"4. I s  the paper writing propounded by Mrs. Mary Todd Ball, and 

every part thereof, the last will and testament of M. W. Ball, deceased?" 
I t  gave a peremptory instruction in favor of the propounder on each 

issue. The jury answered the first issue "yes," the second issue "yes," 
the third issue "no," and the fourth issue "yes" in accord with the 
instructions of the court. There was judgment on the verdict and 
caveators appealed. 

R. 0. Everett, Kafhrine R. Everett, J .  J .  Lewis, and L. T .  Grantham 
for caveators, appellants. 

L. I. Moore and R. E. Whilehurst for propounder, appellees. 

BARNHILL, J. Mrs. Delia Zimmerman, one of the caveators, offered 
to relate a conversation with Mrs. Ball, the beneficiary. This alleged 
conversation took place in 1933, approximately four years after the wiIl 
was executed. At the time of the trial Mrs. Ball was not living. The 
evidence was excluded. I t  relates to proposed future conduct of Mrs. 
Ball and is of such slight and doubtful probative force we need not 
decide whether technically there is error in the ruling. I n  any event 
its exclusion was not prejudicial. Lee 2). Williams, 111 N .  C., 200. 

I n  seeking for any possible evidence of undue influence we have given 
a somewhat extensive summary of the testimony in behalf of caveators. 
We have considered excluded testimony without regard to its competency. 
Hence me need not discuss or decide other exceptions directed to alleged 
error in rulings upon the admissibility of testimony. 

This brings us to the one decisive question presented on this appeal. 
Did the court err in charging the jury there was no evidence of undue 
influence ? 

Considered in the light most favorable to caveators the testimony 
tends to show that at the time of and prior to the execution of the will 
in 1929 the testator suffered from chronic ailments, used narcotics, was 
mentally weak, and possessed a poor memory. 

When there is proof, direct or circumstantial, of undue influence, then 
evidence of old age, mental and physical weakness is pertinent and 
material. I t  is admitted upon the theory that a person of that type or 
in that condition can be influenced with more ease than one of strong 
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mind and body. But evidence of mental or physical condition standillg 
alone is not evidence of undue influence. I t  is merely evidence of a 
circumstance to be considered by the jury in  connection with and as it 
may lend weight to other testimony, - when caveators prove suscepti- 
bility to undue influence, they establish opportunity-a field fit for 
cultivation. This alone is not sufficient. 

"The general rule established by the overwhelming weight of authority 
is that declarations of testator not made contemporaneously with the 
execution of the will, or so near thereto as to constitute a part of the 
res gestm, are not competent as direct or substantive evidence of the 
truth of the matters therein stated, when offered on the issue of undue 
influence inducing the execution of the will. I f  offered as direct or " 
substantive evidence of an  external fact, such as undue influence or 
fraud, statements of testator are mere hearsay, and are liable to all the 
objections to which mere declarations of third parties are subject. There 
must be proof of other facts and circumstances tending to prove circum- - - 

vention or fraud in  the ~rocurement of the will. i n  order that declara- 
tions of the testator may be considered at  all w o n  the issue of undue 
influence. And for the purpose of proving undue influence inducing the 
execution of a will, the testator's declarations are of themselves without 
the least force." Anno. 79 A. L. R., 1449. 

While we have held, i n  apparent conflict with the general rule, that 
declarations of the testator which go to show testator believed the con- 
tents of his will to be different from what they are, or other circum- 
stances which show that it is not his will, are competent whether made 
before or after the occurrence; Reel v. Reel, 8 N.  C., 248; In, re Fowler, 
159 N.  C., 203, 74 S. E., 117; Linebarger v. Linebarger, 143 N.  C., 229; 
In re Craven, 169 N.  C., 561, 86 S. E., 587; we have also held i n  
Craven's case, supra, that a statement made by the testator six or eight 
months before the date of execution of the paper writing was not of 
sufficient importance to make its exclusion the proper basis for a new 
trial. 

I n  Linebarger v. Linebarger, supra, we said i t  would be "an exceed- 
ingly dangerous innovation upon the statute which requires a will to be 
executed according to the formalities prescribed, to permit i t  to be set 
aside upon mere declarations of the testator in  regard to  undue influence, 
unaccompanied by any act on the part of any person." 

So  then with us the rule comes to this. Evidence of declarations of 
the testator which disclose his state of mind at the time of the execution 
of the paper writing or the circumstances under which i t  was executed, 
tending to show he did or did not act freely and voluntarily, is competent 
as substantive proof of undue influence. In re Fowler, supra. Other 
declarations, when relevant, may be admitted as corroborative or sup- 
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porting evidence, but alone they are not sufficient to establish the fact at  
issue. Lee v. Williams, supra. See also I n  re Shelton's Will, 143 N. C., 
218; I n  re Wellborn's T'Vill, 165 N. C., 636, 81 S. E., 1023; I n  re Muel- 
ler's Will, 170 N .  C., 28, 86 S. E., 719; I n  re Bailey, 180 N. C., 30, 
103 S. E., 896. 

We find in the record no testimony showing any acts on the part of 
the original propounder or any other person of undue influence. There 
are  no declarations of the testator which show or give any indication 
of his state of mind at the time he executed the will or of the circum- 
stances under which he signed the same. Hence the declarations made 
subsequent to the execution of the paper writing propounded have no 
probative force as substantive evidence of undue influence. 

The testator left his property to the natural object of his bounty-his 
wife, with whom he had lived for more than forty years. Mrs. Ball was 
not the controlling agency in procuring the execution of the paper 
writing under which she took as sole beneficiary, and she did not draft 
or advise the terms of the will, and the will was not in conflict with a 
previously expressed intention. Nor did it revoke a prior will of dif- 
ent tenor. 

At the time of the execution of the paper writing, the testator was 
the "master of ceremonies." He went freely about his business for four- 
teen years thereafter with every opportunity to reform it. H e  elected 
to permit it to remain as it was. Surely these circumstances have no 
tendency to show that he was being coerced, compelled or unduly influ- 
enced to execute a will that did not express his then existing desire and 
purpose. In re Will of Everett, 153 N. C., 83, 68 S. E., 924; I n  re 
Mueller's Will, supra. 

There is evidence that the beneficiary mas present at the time of the 
execution of the will, but she said nothing. Indeed all the other testi- 
mony tends to show that she did not know or understand the nature of 
the instrument being executed. For many years thereafter she was 
"importuning" the testator to make a will to such an extent that he said 
she "worried him to death" about it, when at the very time the will was 
in existence, devising the property as she wished. Her conduct in this 
respect repels the suggestion that theretofore she had contrived to induce 
and compel him to make disposition of his property contrary to  his own 
wishes. 

That she importuned him to make a will after the paper writing had 
been executed is not evidence of undue influence. H e  was aaicted and 
was growing old. I t  was natural that she should be concerned about her 
own welfare after he was gone. That she was persistent in her discus- 
sion of this vital problem was not unnatural. Aside from the fact the 
importuning occurred after the will was executed, it falls short of proof 
of coercion. 
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N o r  is  the  fac t  testator gave his  property to  the  childless wife of h i s  
bosom t o  the  exclusion of his  sister a n d  his  nephews a n d  nieces evidence 
of undue  influence. I n  re Peterson, 1 3 6  N. C., 1 3  (27)  ; I n  re Will of 
Cooper, 166  N. C., 210, 8 1  S. E., 1 6 1 ;  I n  re Broach's Will, 172  N. C., 
520, 90 S. E., 681. 

T h e  evidence relied on  is  confined almost ent i rely t o  acts, conduct, 
a n d  declarations subsequent t o  t h e  execution of the  will. N o  p a r t  of it 
tends t o  show t h a t  t h e  testator acted cont ra ry  t o  his  then  existing desire 
o r  t o  establish a n y  fraudulent  influence of the  beneficiary controlling 
t h e  mind  of the testator so a s  t o  induce h i m  to make  a will which other- 
wise h e  would no t  have made. Hence  t h e  charge of t h e  court  i s  sus- 
ta ined b y  t h e  record. I n  r e  Will of Harris, 218 N .  C., 459, 11 S. E. 
(2d) ,  310;  I n  re Will of Evans, 223 N.  C., 206, 25  S. E. ( 2 d ) ,  556. 

I n  t h e  t r i a l  below we find 
N o  error. 

CITIZENS NATIOSAL BANK, TRUSTEE, v. OLIVE ROGERS CORL ET AI.. 

(Filed 11 April, 1945.) 
1. Wills s 81- 

I t  is a cardinal principle in the interpretation of wills that inconsiste11- 
cies are to be reconciled, if reasonably accomplishable, so a s  to give effect 
to each in accordance with the general purpose of the will. Every part 
of ,a will is to be considered in i ts  construction, and no words ought to he 
rejected if any meaning can possibly be put upon them. 

2. Same- 
The intention of the testator is his will, unless a t  variance with some 

rule of law or contrary to public policy. This intention is to be gathered 
from the general purpose of the will and the significance of the expres- 
sions, enlarged or  restricted according to their real intent. The courts 
a r e  not confined to the literal meaning of the words. A thing within the 
intention is regarded within the will though not within the letter. A 
thing within the letter is not within the will if not also within the 
intention. 

To invoke the general rule, in construing a will, that a later provision, 
repugnant to a former one, will prevail, i t  is necessary that the repugnant 
clauses must be wholly inconsistent and incapable of reconciliation. 

4. Wills @ 33d, 35- 

Where a trust, created by a will for testator's son .J. and his family, 
provided that the income therefrom should be expended by the t r u s t e e  
(1) to pay all expenses for the preservation of the property, such a s  
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taxes. insurance, repairs, assessments, etc.; ( 2 )  to pay 0, the divorced 
first wife of testator's son J., forty dollars a month as long as she lives 
and does not remarry: (3)  and to pay the remainder to testator's son J. 
during his life, and upon his death to his second wife M. if  living, so 
long as she shall remain his widow; (4 )  and, upon the death o r  remar- 
riage of M., to pay all profits, incomes, and proceeds, with the corpus, to 
the legitimate children of J. as they come of age, the trustee holding 
same for such children as are minors until their majority-upon the 
deaths of J. and &I., the divorced wife 0. surviving and not having 
remarried, the apparent conflict between ( 2 )  and (4 )  is obviated by the 
intent of the testator that so much of the net income as is necessary to 
provide the payments to 0. under ( 2 ) ,  shall take precedence over dis- 
bursements to the ultimate beneficiaries. 

APPEAL by defendant, Olive Rogers Corl, from Bobbitt, J., at October 
Term, 1944, of CABARRUS. 

Proceeding under Declaratory Judgment Act to determine proper 
disposition of income arising from trust properties. G. S., 1-255. 

After the pleadings had been filed, the case was submitted to the court 
for final disposition on "Facts Agreed." 

1. I t  appears that Joe Banks Corl married Olive Louise Rogers in 
Pickens, S. C., on 7 August, 1921, and deserted her ten days thereafter. 
Criminal proceedings were instituted against the said Joe Banks Corl in 
South Carolina for nonsupport, and on 5 December, 1922, his father, 
M. J. Corl, of Concord, N. C., agreed in writing to pay to Olive Rogers 
Corl $40 per month "during her life or until she remarries," on condition 
that she withdraw all criminal proceedings against Joe Banks Corl, and 
not institute any other criminal proceedings against him, and not resist 
any divorce proceedings which he might institute-"to the faithful and 
full performance of which the said M. J. Corl does hereby bind himself, 
his heirs, executors, or administrators." 

2. I t  is deduced from the record that divorce proceedings were there- 
after instituted by Joe Banks Corl, and that he later married Maude 
Smith. 

3. On 3 January, 1931, M. J. Corl died, leaving a last will and testa- 
ment, the presently pertinent provisions of Item Eight being as follows: 

"Eighth : Inasmuch as my son, J. Banks Corl, has not developed such 
a sense of responsibility as in my judgment is requisite for the wise use 
of large properties and sums of money, I am compelled . . . to limit my 
testamentary provisions for his benefits to trust producing such income 
as I deem reasonable for his support and for the support of his family. 
Now, therefore, in order to provide for the comfort of my said son, 
J. Banks Corl, and to secure to him an income for and during his natural 
life, I give and devise to the Cabarrus Bank & Trust Company . . . in 
trust for my said son, J. Banks Corl, the following real property . . . to 
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have and to hold the same for and during the natural life of my said son, 
J. Banks Corl, with remainder to his legitimate children in fee simple. 
. . . Said trustee is hereby authorized and directed to pay the income 
therefrom in the following manner: 

"1st-To pay all current and incidental expenses for the use and 
safety of the property . . . such as taxes, insurance, repairs, assess- 
ments, etc. 

"2nd-To pay to Olive Louise Rodgers, . . . first wife of J. Banks 
Corl, the sum of Forty Dollars ($40.00) per month so long as she lives 
and does not remarry and no longer. 

"3rd-To pay over the remainder of the net income from said trust 
property devised or bequeathed to it in  trust, to my said son, J. Banks 
Corl, for and during his natural life; and upon his death pay over the 
net income to his wife, Maude Smith Corl, if she be then living, and so 
long as she shall live and remain his widow, and upon her death or 
prior marriage, to pay all profits, incomes and proceeds, together with 
the corpus of said trust property to the legitimate children of said 
J. Banks Corl, as they may attain the age of twenty-one, to them their 
heirs and assigns discharged from any trust. . . . The said trustee shall 
serve as trustee for the legitimate children of said J. Banks Corl, and 
make final settlement to each of said legitimate child upon his or her 
attaining their majority." 

4. On 9 August, 1934, Olive Rogers Corl brought suit in the Superior 
Court of Cabarrus County against the executor of the estate of M. J. 
Corl and the successor Trustee under his will, for the monthly allowances 
which had accrued subsequent to the death of the testator, and obtained 
judgment therefor at  the October Term, 1934, in which it was further 
ordered that the plaintiff, Olive Rogers Corl, recover "$40 on November 
lst, 1934, and $40 on the first day of each succeeding month thereafter 
until the said plaintiff dies or remarries." No appeal was taken from 
this judgment. 

5. Thereafter, on 7 October, 1940, Olive Rogers Corl instituted an- 
other action in the Superior Court of Cabarrus County to surcharge 
and falsify the Trustee's account and to recover the accrued and unpaid 
amounts due on her prior judgment. All those interested in the trust 
were made parties, and the minor children of J. Banks Corl appeared 
by guardian ad litem. Judgment was rendered for the plaintiff in this 
action, and no appeal was taken therefrom. A number of payments 
have been made on this judgment. 

6. J. Banks Corl died on 22 August, 1942, leaving him surviving his 
widow, Maude Smith Corl, and two minor children, Marshall B. Corl. 
born 3 March, 1926, and George F. Corl, born 20 November, 1928, the 
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minor children being represented herein by their duly appointed guard- 
ian ad litem. 

7. Maude Smith Corl, surviving widow of J. Banks Corl, was mar- 
ried again on 18 October, 1943. 

8. The accumulated income from the trust estate since 18 October, 
1943, and now in  the hands of the Trustee, amounts to $1,331.73. 

9. Olive Rogers Corl (styled Olive Louise Rodgers in the will of M. J. 
Cod)  is the divorced wife of J. Banks Corl, and at  the time of the 
institution of this proceeding on 10 November, 1943, was living and had 
not remarried. 

Upon the foregoing considerations, the trial court held : 
A. That the trust created in Item "Eighth" of the will of M. J. 

Corl, late of Cabarrus County, is a valid and active trust. 
B. That "upon the marriage of Maude Smith Corl on 18 October, 

1943," any and all interest of Olive Rogers Corl in the trust estate 
ceased. 

C. That the entire rents, profits and income accruing from and after 
18 October, 1943, together with the corpus of the estate, are to be held 
by the Trustee for the use and benefit of Marshall B. Corl and George 
F. Corl until 3 March, 1947, a t  which time the Trustee is directed to pay 
over to Marshall B. Corl one-half of the corpus and accumulated income 
freed from any trust; and thereafter the Trustee is to hold the remaining 
one-half of the corpus and accumulated income of the trust estate for 
the use and benefit of George I?. Corl until 20 November, 1949, a t  which 
time the Trustee is directed to pay over to George F. Corl all assets 
then in the trust estate, corpus and accumulated income, discharged 
from any trust. 

From the judgment entered, Olive Rogers Corl appeals, assigning 
errors. 

N o  counsel appearing for plaintiff. 
L. E. Barnhardt  and J u l i e n  D. Wyatf  for defendant, appellant.  
Hartsell  & Hartsell  for defendanfs ,  appellees. 

STACY, C. J. We have here a second contest involving provisions of 
the will of M. J. Corl, late of Cabarrus County. For first controversy, 
see Corl v. Corl, 209 N .  C., 7, 182 S. E., 725. 

The question presently presented is whether the interest of Olive 
Rogers Corl in the trust estate has been cut short by the happening of 
events which brings into play other and later provisions of the will. The 
trial court answered in the affirmative. We are inclined to a different 
view. 
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The testator evidently wished his agreement with Olive Rogers Corl 
to be carried out according to its terms. He  had enjoyed the satisfac- 
tion and peace of mind which it afforded during his lifetime, and had 
faithfully performed his engagements thereunder until his death. Not- 
withstanding the provision in the contract that it should be binding on 
"his heirs, executors, or administrators," he did not leave i t  as an open 
charge against his estate. Provision was made in his will for its observ- 
ance as the first claim against the income from the trust created "for his 
(son's) support and for the support of his family," after payment of 
current expenses incident to the maintenance of the property. 

The situation calls to mind a case within the ex~erience of the writer, 
which is not reported, as i t  was concluded in the trial court: A father 
had become guaranty for his son's debts in order to relieve the imme- 
diate demands of pressing creditors. Later it was discovered that the 
son's liabilities were much larger than originally thought. The father 
was unable to meet the increased demands. Suit was brought to recover 
on the guaranty contract. When the father was being ex&ined by his 
counsel, he was asked whether there had been any overreaching or mis- 
representation in the creditors' meeting at  the time he signed the agree- 
ment. His reply was: "I see where you are driving, but let me say 
this: When I signed that contract I intended to stand by my boy, and 
I am standing by him yet." Thus the father lost his fortune, but he 
saved something more important. 

So here, M. J. Corl, speaking through his will, says to the court: 
"Regardless of the enforceability of the contract of 5 December, 1922, 
when I signed that agreement I intended to stand by my boy and 
daughter-in-law, and I am standing by them yet." He  evidently remem- 
bered that performance is the fulfillment of every promise. 

True, in the third clause of Item Eight it is provided that upon the 
happening of a double contingency, which has occurred, "all profits, 
incomes and proceeds," together with the corpus of the trust estate, shall 
go to the legitimate children of J. Banks Corl, as they may attain their 
majority, but the testator was here making ultimate disposition of the 
property after the other provisions contained in this Item had been pet .  
The primary object of the trust was to provide for his son's support "and 
for the support of his family." The testator regarded his son's first 
wife as a member of his family. 

When originally drawn it was not contemplated that any conflict 
would arise between the second and third clauses in  Item Eight of the 
will. Subsequent events seemingly have caused them to clash in letter, 
if not in spirit. Hence, the present request for interpretation and 
guidance in the administration of the trust. G. S., 1-255. 
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I t  is a cardinal principle in the interpretation of wills that incon- 
sistencies are to be reconciled, if reasonably accomplishable, so as to 
give effect to each in  accordance with the general purpose of the will. 
Holland 2.. Smi th ,  224 K. C., 255, 29 S. E. (2d), 888. "Every part of 
a will is to be considered in its construction, and no words ought to be 
rejected if any meaning can possibly be put upon them. Every string 
should give its sound." Edens v. Williams, 7 N.  C., 31. 

The intention of the testator is his will. This intention is to be gath- 
ered from the general purpose of the will and the significance of the 
expressions, enlarged or restricted according to their real intent. I n  
interpreting a will, the courts are not confined to the literal meaning of 
the words. A thing within the intention is regarded within the will 
though not within the letter. A thing within the letter is not within 
the will if not also within the intention. Trust  Co. v. Miller, 223 N. C., 
1, 25 S. E. (2d), 177; Williams v. Rand, 223 N.  C., 734, 28 S. E. (2d), 
247; Heyer v. Bulluck, 210 N. C., 321, 186 S. E., 356; Carroll v. Her- 
ring, 180 N. C., 369, 104 S. E., 892; Herring v. W i l l i a m ,  153 N. C., 
231, 69 S. E., 140. 

There can be no debate as to the corpus of the trust estate. I t  is to 
be held for the life of J. Banks Corl, with remainder to his legitimate 
children in fee. The problem here presented concerns itself with the 
disposition of the income and the duration of the trust. By the provisions 
of the third clause in Item Eight "the remainder of the net income" is 
to be paid to J. Banks Corl during his natural life; and upon his death, 
which occurred 22 August, 1942, "the net income" is to be paid to 
Maude Smith Corl until she remarries, which she did on 18 October, 
1943, then "all profits, incomes and proceeds" are to be paid to the 
legitimate children of J. Banks Corl until they attain the age of twenty- 
one years, when the trust is to be terminated. 

I t  is the contention of the testator's grandchildren that upon the re- 
marriage of their mother a repugnancy resulted between the second and 
third clauses in Item Eight of their grandfather's will, and that the 
latter provision must therefor prevail in  accordance with the general 
rule of construction. Ledbetter v. Culberson, 184 N.  C., 488, 114 S. E., 
753; Haywood v. Trust  Co., 149 N .  C., 208, 62 S. E., 915. Compare 
McGuire v. Evans,  40 N. C., 269, and Field v. Eaton, 16 N. C., 283. 
I t  is conceded that to produce this effect, however, the two clauses must 
be wholly inconsistent and incapable of reconciliation. Taylor v. Brown, 
165 S. C., 157, 81 S. E., 137; Baird v. Baird, 42 N .  C., 269. The rule 
is, that "the intent as embodied in the entire instrument must prevail, 
and each and every part must be given effect if i t  can be done by fair 
and reasonable intendment before one clause may be construed as repug- 
nant to or irreconcilable with another." Smi th  v. Lumber Co., 155 
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N. C., 389, 71 S. E., 445; Davis v. Frazier, 150 N.  C., 447, 64 S. E., 200. 
I n  short, the object of all interpretation is to arrive at  the intent and 
purpose expressed in the writing, looking at  the instrument from its 
four corners, and to effectuate this intent and purpose unless a t  variance 
with some rule of law or contrary to public policy. Krites v. Plott, 222 
N. C., 679, 24 S. E. (2d), 531. 

We think the provisions of the instant will are adjustable to the vari- 
ous wishes of the testator when considered in the light of the situation as 
it appeared to him. Holt v. Holt, 114 N.  C., 241, 18 S. E., 967. I f  the 
phrase "all profits, incomes and proceeds" be construed contextually and 
compared with the expressions, "the remainder of the net income" and 
t (  the net income," with which it stands connected, in  accordance with 

the rule of noscitur a sociis, the apparent conflict between the second 
and third clauses of Item Eight of the will may be obviated during the 
existence of the trust. Indeed, the word "profits" usually signifies the 
gain realized from a business or investment over and above expenditures. 
Samet v. Klaf ,  181 N. C., 502, 107 S. E., 2. All current expenses 
needed to care for the trust property would ex necessitate take prece- 
dence over disbursements to the ultimate beneficiaries, and i t  would seem 
that the payments called for in clause "2nd" were likewise intended to 
take precedence over disbursements to the ultimate beneficiaries. They 
are even preferred over payments to J. Banks Corl and his second wife. 
Also accordant with this construction are the two judgments of the 
Superior Court of Cabarrus County awarding Olive Rogers Corl recov- 
ery for her monthly allowance. 

On the other hand, i t  may be conceded the testator did not foresee 
that his son's second wife would survive him and remarry, while his first 
wife continued unmarried. Even so, the trust was created for the 
benefit of all who come within its terms, with none excluded except in 
the event of remarriage on the part of the first wife or the widow. 
Williams v. Thacher, 186 Mass., 293, 71 N. E., 567; Odescalchi v. 
Martin, 96 Col., 156, 40 P. (2d), 241; Dunn v. Hines, 164 N.  C., 113, 
80 S. E., 410; Heyer v. Bulluck, supra. 

I t  follows, therefore, as a necessary conclusion from the foregoing 
interpretation, that the interest of Olive Rogers Corl in the trust estate 
still subsists. Judgment accordingly. 

The allowances made in the declaratory judgment will await further 
orders of the Superior Court. 

Error and remanded. 
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MaRYLAND CASUALTY COMPANY v. MRS. BEULAH LAWIKG, INDIVID- 
UALLY, AND AS GUARDIAN FOR KARL LANDER LAWING, AGNES LAN- 
DER LAWING, JOHN MEANS LAWING, AND DAN PHILMON LAW- 
IKG, AND KARL LASDER LATVING, AGNES LANDER LAWING, JOHN 
MEANS LAWING, AND DAN PHILMON LAWING. 

(Filed 11 April, 1945.) 

1. Infants § 1 :  Guardian and Ward 85 13, 21- 
When the court having jurisdiction of the subject matter and the 

parties in a proper proceeding, after full investigation and upon sufficient 
evidence, undertakes supervision of infants' estates and thereupon ad- 
judges the transaction to be for the best interests of the infants, the 
court's decree will be held to be conclusive. 

2. Parent and Child § 5: Guardian and Ward § 12- 

While it is the primary duty of a parent to support his child, whether 
the child has an estate or not, this obligation may be qualified by the 
parent's ability. And when a parent has not means sufficient to provide 
necessary maintenance, he should have reasonable allowance for lawful 
disbursements from the child's estate for that purpose. 

3. Guardian and Ward $9 12, 21- 
Disbursements, made by a parent guardian prior to his appointment, 

may be allowed by the court on it appearing that such disbursements 
were made in good faith and would have been authorized if an applica- 
tion had been made in advance. 

4. Guardian and Ward 3 13- 
The employment of counsel for legal advice and assistance in connection 

with the administration of the ward's estate is a proper expense to be 
charged in the guardian's account, if reasonable in amount and for the 
benefit of the ward. G. S., 33-42. 

APPEAL by plaintiff from Rudisill, Special Judge, at  January Term, 
1945, of LINCOLN. Affirmed. 

This was an action by the surety on the guardian bond of defendant, 
Mrs. Beulah Lawing, for an accounting of her guardianship. I t  was 
alleged that certain disbursements shown in her accounts had been im- 
properly charged against the estate of her wards. Plaintiff sought an 
adjudication thereon as affecting its contingent liability. 

This case was here at  Spring Term, 1943, on defendants' demurrer, 
and it was decided that the plaintiff had right to maintain its action on 
the facts alleged. Thereupon defendant guardian filed an amended 
report, and answered pleading this as a full and correct account. The 
guardian ad Zitem also answered for the infant defendants. A reference 
was ordered. During the hearing before the referee it was found from 
the evidence offered that a detailed accounting would be long and expen- 
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sive and that a wholly accurate accounting was practically impossible, 
and that aside from certain questions of law involving the right of the 
guardian to charge for expenditures for upkeep of wards' properties i n  
the State of Florida, and the right to charge for board and laundry of 
wards, the difference between the amended account and the report of 
auditors employed by plaintiff did not aggregate a large amount. Under 
these circumstances at  the suggestion of the referee a conference was 
held between plaintiff's counsel, the guardian and the guardian ad litem 
and an  agreement entered into determining the balance between guardian 
and each ward as of 1 January, 1945, leaving open the question of 
guardian's liability on the controverted matters of law. Thereupon 
evidence was taken on the material facts upon which this agreement was 
based so that the court could consider said evidence on the question of 
approving the agreement. After considering all the evidence bearing 
thereon the referee and the court approved the agreement and held same 
binding upon the wards. 

The referee found, among other things, that E. L. Lawing died intes- 
tate 17 August, 1934, leaving surviving his widow, Beulah Lawing, and 
four minor children; that the property which descended to these parties 
consisted of certain real property in Lincolnton, North Carolina, and 
also certain real property in Florida; that Mrs. Lawing and her children 
lived a portion of the time in  Florida, but retained their residence in 
North Carolina; that Mrs. Lawing qualified as guardian of her children 
in Florida 19 March, 1936, and qualified as guardian of her children 
in North Carolina 10 February, 1937, with plaintiff Casualty Company 
as surety on her guardian bond. Mrs. Lawing filed reports of receipts 
and disbursements in connection with Florida property in the Florida 
court having jurisdiction and had same approved by the county judge. 
Mrs. Lawing filed no account of her North Carolina guardianship until 
1 September, 1941. This action was instituted August, 1942, and in 
September, 1942, Mrs. Lawing filed an amended account correcting the 
former account in  numerous respects referred to in the complaint. I n  
this account she charged herself with one-third of the items for repairs 
and insurance on North Carolina property as well as one-third of the 
cost of erecting a building (she having only a dower interest therein), 
and credited her wards with two-thirds of the net rents received. She 
also charged to her wards four-fifths of the cost of repairs and upkeep 
of the Florida property, she having a one-fifth interest therein. Plain- 
tiff employed expert accountants, and certain items in the account were 
questioned and investigated, including charges for traveling expenses 
between Lincolnton and Florida, and allowance to guardian for board 
and laundry for her wards. There were eliminated by the accountants, 
and consented to in the agreement above referred to, numerous items 
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including expenditures for furniture for the home in which wards lived, 
and other items which were not covered by vouchers. Excluding allow- 
ance for board and laundry, the balance due each ward as of 1 January, 
1945, was stated. The referee found these balances were correct. The 
referee further found : 

"9. That the referee finds as a fact that the balances are correct, and 
that in arriving a t  said balances all items have been eliminated which 
have been charged in any of the Florida accounts. 

"10. That the referee finds that the amounts taken into consideration 
for improvement and repairs of Florida properties were actually spent 
by the guardian on said properties, that the expenditures were reason- 
ably necessary to preserve the properties, and that the value of the prop- 
erties were enhanced at least to the extent of the expenditures. 

"11. That the referee finds that the amount allowed for traveling 
expenses, in arriving at  the agreed balances, is reasonable and that the 
guardian spent at  least said amounts in  making necessary trips to attend 
to the properties and business of the wards in the two states. 

"12. That the referee finds that the guardian allowed to the wards 
the amounts taken into consideration in the agreement for spending 
money, and that the amounts so allowed were reasonable. 

"13. That the referee finds as a fact that Mrs. Lawing's own property, 
including that received from her husband's estate, and her income there- 
from, was not sufficient in amount to enable her, from her own funds, 
to support herself and also to support her children in accordance with 
their station in life. 

"14. The referee finds as a fact that the reasonable cost to Mrs. Law- 
ing of furnishing board and other living expenses not taken into con- 
sideration in the specific disbursements allowed her while the wards 
were in the home was at least $1.00 per day for each of them, p!us 50c 
per week for laundry . . . 

"15. That the referee finds that, in view of the needs of the wards for 
funds for their education and the willingness of the guardian to be 
charged with one-third of the costs of the new building, and have only 
a dower interest therein, it wilI be beneficial to the wards to approve the 
agreement of the parties in that respect and the balances arrived at 
under the agreement have been arrived at upon said theory. 

"16. That the referee finds that Mrs. Lawing's accounts have been 
poorly kept, but that she had not had any business experience prior to the 
death of her husband, and that she has acted in good faith, and has 
handled the estate for the best interest and advantage of her said wards. 
I t  is further found that the settlement agreed upon between the parties 
involves the disallowance of many items of expense claimed by Mrs. 
Lawing, particularly where vouchers were not available, and where 
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vouchers did not show for whose benefit the expenditures were made, and 
that i t  is for the best interest of the minor defendants that the settle- 
ment be approved and that the said settlement is more favorable t o  the 
minors than would likely result upon a full and complete accounting, 
and that the approval of said settlement will save expense which might 
fall, at  least in part, upon the estates of the wards." 

Thereupon the referee concluded that under the evidence i t  was within 
the power of the court to make allowances for expenses incurred in  the 
support of the wards; that the action of the guardian in borrowing 
money to erect a building on unimproved property was beneficial to the 
wards and approved by the resident judge and binding on the wards 
that the expenditures in Florida benefited the estate of the wards, and 
that the guardian should be given credit therefor upon her agreement 
that none of these expenditures be charged in Florida; that the services 
of the attorney employed by the guardian in handling wards' estate up 
to 31 December, 1944, were reasonably worth $1,000. 

Plaintiff excepted to referee's findings Nos. 13 to 16, inclusive, and to 
the conclusions of law consequent thereon. 

The judge of the Superior Court, after considering the report of the 
referee and the evidence upon which it was based, approved and con- 
firmed the same, including the agreement referred to, and from the facts 
thus stablished adjudicated the correct state of account between the 
guardian and each of her wards. Disproportion in resulting balances of 
the wards was due to college expenses. The court made other orders in 
the cause not pertinent here, and gave directions for the future admin- 
istering of the trust. 

The plaintiff excepted and appealed. 

Robinson B Jones und W .  C. Ginter for plaintif. 
,4. L. Quiclcel for defendant. 

D E ~ I N ,  J. The right of the plaintiff surety to bring this action, now, 
for an authoritative determination of the questions raised by the excep 
tions to the guardian's accounting, involving contingent liability on her 
bond, was upheld on the former appeal in this case, 223 N. C., 8. G. S., 
28-147. 

The only questions presented by the present appeal relate to the 
validity and effect of the adjudication below as to certain items in the 
guardian's account for which credit is claimed. 

1. Following investigation and testimony of accountants employed by 
plaintiff, and in accord with the suggestion of the referee, an agreement 
between the plaintiff, the guardian and the guardian ad litem of the 
wards was entered into allowing the guardian credit in her account for 
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expenditures for improvement of wards' property in Florida, for travel 
expense to and from that state in  connection with the business of her 
wards, and for a small allowance of spending money for each ward. 
This agreement, which also eliminated other credits originally claimed, 
was based on the evidence and received the approval of the presiding 
judge. After consideration of the evidence the court found that it was 
to the best interest of the wards that the agreement be approved and held 
that these allowances were binding on the wards. 

The exception to this holding cannot be sustained. The ruIe is that 
when the court having jurisdiction of the subject matter and the parties 
in  a proper proceeding, after full investigation and upon sufficient 
evidence, undertakes supervision of infants' estates and thereupon 
adjudges the transaction to be for the best interest of the infants, the 
court's decree will be held to be conclusive. Ferrell v. Broadway, 126 
N. C., 258, 35 S. E., 467; Rector v. Logging Co., 179 N.  C., 59 (62), 
101 S. E., 502; In re Reynolds, 206 N. C., 276 (288), 173 S. E., 789. 

2. Plaintiff noted exception to the allowance to the guardian for board 
and laundry for her wards. While it is the primary duty of a parent 
to support his child whether the child has an estate or not this obligation 
may be qualified by the parent's ability. Sanders v. Sanders, 167 
N. C., 319, 83 S. E., 490. And when the parent has not means suffi- 
cient to provide necessary maintenance he should have reasonable allow- 
ance for lawful disbursements from the child's estate for that purpose. 
Mull v. Walker,  100 N. C., 46 (50), 6 S. E., 685; Burke a. Turner,  85 
N. C., 500; Gullick v. Slafen,  169 S.  C., 244, 168 S. E., 697; Sartor v. 
Fidelity d2 Deposit Co., 160 S .  C., 390, 158 S. E., 819; I n  re Rohne, 157 
Wash., 62,  39 C. J. S., 101. While in Jordan v. Cofield, 70 N. C., 110, 
i t  was said the obligation of a mother to support her infant children was 
not the same as that of the father, and that the weight of authority was 
against liability of the mother to this burden, the correctness of this 
statement was doubted by Ruf in ,  J., in I n  ye Lewis, 88 N. C., 31, and we 
think the applicable rule is that the allowance of a charge by a mother 
guardian for the maintenance of her wards would depend upon her 
ability to provide suitable support, under the circumstances. Here the 
referee found from the evidence that the guardian's property and income 
were not sufficient to enable her from her own funds to support herself 
and her children in accordance with their station in life. I t  may be 
noted that the wards' real property in North Carolina was found to be 
worth $100,000 and the property in Florida $60,000, and that due to 
interest requirements on money borrowed pursuant to order of court for 
the erection of a building in Lincolnton, and improvements on Florida 
property, the portion of income due guardian individually was mate- 
rially reduced during the period in question. 
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I t  is suggested, however, that this principle should not be extended to 
those disbursements made by the guardian prior to appointment. While 
there is authority for this position, Barnes w. Ward, 45 N. C., 93, we 
think the better rule is that credit may be allowed to the parent guardian 
for disbursements made in good faith which would have been authorized 
by the court if an application had been made in  advance. In re Vie- 
weger, 23 N.  J .  Eq., 527; Hyland w. Baxter, 98 N. Y., 610; Gulliclc w. 
Slaten, supra; 39 C. J .  S., 279; 67 A. L. R., 1405 (note), and cases 
there cited. The widowed mother was the natural guardian of her infant 
children, and d e  facto guardian as well. Hence her disbursements from 
their estate, made in good faith for their benefit, prior to her legal 
appointment will not be disallowed for that reason. Kelly v. Kelly, 
89 Mont., 229. 

3. Plaintiff excepted to so much of the judgment as approved the 
referee's finding that the attorney of the guardian employed by her in 
connection with the administration of the guardianship be allowed $1,000 
for his services extending over several years. The statute, G. S., 33-42, 
provides that "Every guardian may charge in his annual account all 
Eeasonable disbursements and ex~enses." and we think i t  well settled that 
the employment of counsel for legal advice and assistance in connection 
with the administration of the wards' estate is a proper expense to be 
charged in the guardian's account, if in reasonable amount, and for the 
benefit of the wards. Burke v. Turner, 85 N. C., 500; Whitford v. Foy, 
65 N. C., 265; 25 Am. Jur., 63. Where the interests of the guardian 
and wards are antagonistic and the services rendered by the attorney are 
in the interest of the former rather than the latter the obligation to pay 
therefor is the individual liability of the guardian. Lightner v. Boone, 
221 N. C., 78 (88), 19 S. E. (2d), 144. But here the services rendered 
by the attorney to the guardian in this case were expressly excluded. 
The referee found, and the judge approved, that the services charged 
were rendered in connection with the estate of the wards and that the 
amount allowed was a reasonable one under the circumstances. 

The apportionment of costs in this case was a matter in the court's 
discretion. 

We conclude that the findings of the referee, supported by evidence 
and approved by the judge, establish a sound basis for sustaining the 
judgment below, and it is so ordered. 

Affirmed. 
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STATE v. MARVIN L. MATHESON. 

(Filed 11 April, 1945.) 

1. Criminal L a w  §§ 32a ,  33, 3 4 b -  
In a prosecution for murder the testimony of a taxi driver that pris- 

oner, when fleeing from the scene of the alleged crime, commandeered his 
taxicab with gun in hand, said he had killed deceased and threatened to 
kill the witness if  he Iet the cops catch him, is competent. 

Exceptions by defendant, in a criminal prosecution, to evidence of a 
State's witness will not be sustained, where the defendant himself testifies 
without objection to substantially the same facts. 

3. Homicide §§ 4 c ,  25- 

Where the defendant, in a prosecution for  murder, admitted that he 
intentionally and without provocation fired the gun which resulted in the 
death of deceased, a police officer, to prevent deceased from arresting him, 
and offered no excuse or explanation in mitigation for his act, except that 
he did not make up his mind and determine to kill deceased, there is 
evidence of premeditation and deliberation and eridence sufficient to  
sustain a verdict of murder in the first degree, and motion for nonsuit, 
G. S., 15-173, properly overruled. 

4. Homicide  § 4c- 

Deliberation is not ordinarily capable of actual proof, but must be 
determined by the jury from the circumstances. 

APPEAL by defendant from Rudis i l l ,  Special  Judge ,  a t  August Term, 
1944, of ALEXAXDER. 

Criminal prosecution tried upon indictment charging defendant with 
the murder of one D. A. Millsaps. 

The  State offered evidence tending to show that  the defendant, on 
9 July, 1944, while being interviewed by D. A. Millsaps, Chief of Police 
of the town of Taylorsville, i n  the Alexandria Hotel, shot and killed 
the said Millsaps, when the officer requested the defendant to accompany 
him to  police headquarters. After shooting the officer twice, first in the 
back and then in the head, the defendant fled from the hotel with his 
gun in hand, threatening a Negro woman whose home he attempted to 
enter, but did not. H e  then proceeded to the local ice plant, where he 
found the driver of a taxicab, drew his gun on him and ordered him to 
drive him out of town. That  while riding with the taxicab driver, 
defendant threatened t o  kill him if he let the officers catch h im;  he told 
him he had killed the Chief of Police; tha t  he was going to Winston- 
Salem and Greensboro and then to Shelby and he would kill a certain 
cop there, and that  "He killed Mr. Millsaps because he wanted to meddle 
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in his business, and he was not going to jail with him. He knew if he 
caught him with the things he did not have money to pay out and he 
would have to go." 

The Sheriff of Alexander County testified that the defendant told him 
that, when "Mr. Millsaps picked up his bag and said 'Come on we will 
go to police headquarters and see what we can find out about you,' he let 
him get six feet in front of him and he shot him in the back, and Mr. 
Millsaps turned around and he thought he reached for his gun, and he 
shot him again in the forehead and ran out the back way." 

The defendant, in his testimony, fully corroborated the above testi- 
mony of the State's witnesses, but denied he intended to kill the Chief 
of Police. The substance of the defendant's testimony is as follows: 
H e  was 15 years of age on 10 March, 1944, and was discharged from 
Jackson Training School 15 April, 1943, after having spent two years 
in  that institution for stealing Ten Dollars. He had been employed in 
Conover and quit his job on Friday, 7 July, 1944. H e  stole two pistols 
from his employer, a suit of clothes and a pocketbook containing $5.00 
from a fellow employee. H e  rode a bus from Hickory to Taylorsville 
Saturday night, 8 July, 1944, and upon his arrival at  the bus station in  
Taylorsville, he was questioned by a police officer. H e  told the officer 
his name was Paul Putnam. He  registered at  the Alexandria Hotel as 
Paul  Putnam. He  slept that night with the two guns under his pillow. 
"The reason I didn't give my name at the hotel, that policeman, when 
he saw me here at  the bus, I thought they were looking for me because 
I had stole the guns. . . . I gave him a false name when I talked to  him. 
Yes, it was to evade the law." At the time of the interview with Chief 
Millsaps on the following morning, in the lobby of the Alexandria Hotel, 
the defendant was wearing the suit of clothes and also had on his person 
the two pistols and the pocketbook containing $5.00, all of which he had 
stolen. When the Chief of Police picked up his bag and said they would 
go to police headquarters, "I knew they would find the guns and before 
I knew what I was doing, I shot .him. . . . Yes, I knew if he took me 
to headquarters and found the gun and stolen property on me that I 
would have to serve a sentence. I told the Sheriff that I let him get six 
paces away and shot him, but I didn't make up my mind and determine 
to kill him." 

Verdict: Guilty of murder in the first degree. Judgment: Death by 
asphyxiation. Defendant appeals to the Supreme Court, assigning error. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the Xtate. 

Horace Xennedy for defendanl. 
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STATE ti. KATIIESOR'. 

DEKNY, J. The first and second exceptions are bafed upon the failure 
of the trial court to exclude the testimony of Grover Bentley, the taxicab 
driver, in which he testified to certain threats and statements made by 
the defendant. This witness merely related what took place during the 
defendant's efforts to evade arrest after killing the police officer, which 
included threats made against the taxicab driver if he did not assist the 
defendant in escaping. These exceptions cannot be sustained. 8. v. 
Payne, 213 N. C., 719, 197 S. E., 573; S. v. Steele, 190 N. C., 506, 130 
S. E., 308. Moreover, the defendant, without objection, testified to 
substantially the same facts as those testified to by the witness Bentley, 
to which the defendant directs his exceptions. 8. v. Gordon, 224 N.  C., 
308, 30 S. E. (2d), 43; S. v. Williams, 220 N. C., 455, 17 S. E. (2d), 
769; S. v. Hudson, 218 N. C., 219, 10 S. E. (2d), 740; S. v. Hall, 199 
N .  C., 685, 155 S. E., 567. 

The third and fourth exceptions are to the refusal of his Honor to 
sustain the defendant's motion for judgment as of nonsuit at  the close of 
the State's evidence and renewed at the close of all the evidence. G. S., 
15-173. The appellant in arguing these exceptions contends there is no 
evidence of premeditation and deliberation on the part of the defendant, 
and therefore the motion should have been allowed. We do not so hold. 
The defendant admitted that he intentionally fired the gun which re- 
sulted in  the death of the deceased and offered no excuse or explanation 
in mitigation of his act. Consequently, the court properly overruled 
the motion for judgment as of nonsuit. S. v. Gay, 224 N. C., 141, 29 
S. E. (2d), 458; S. v. Jones, 222 N. C., 37, 21 S. E. (2d), 812; X. v. 
Landin, 209 N. C., 20, 182 S. E., 689. Deliberation is not ordinarily 
capable of actual proof, but must be determined by the jury from the 
circumstances. There is no evidence of any provocation on the part of 
the deceased which could have aroused the sudden passion of the defend- 
ant, but, on the contrary, the defendant in describing what took place 
immediately preceding the killing of the police officer, testified: "I did 
not want him to arrest me. He  had not mistreated me. He was kind to 
me. H e  didn't display any force or any gun or any black jack." 

We think the evidence disclosed on this record, and set out somewhat 
in detail herein, is sufficient to sustain the verdict of murder in the first 
degree. AS'. v. Brown, 218 N. C., 415, 11 S. E. (2d), 545; 8. v. Ham- 
monds, 216 N. C., 67, 3 S. E .  (2d), 439; S. o. Rurney, 215 N. C., 598, 
3 S. E. (2d), 24; 8. v. Bowser, 214 N. C., 249, 199 S. E., 31; S. v. 
T$awkins, 214 N. C., 326, 199 S. E., 31; S. v. Evans, 198 N.  C., 82, 150 
S. E., 678; 8. v. Steele, suprrr; 8. v. Dozuden, 118 N. C., 1145, 24 S. E., 
722. 
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The defendant was only fifteen years of age a t  the time he killed the 
deceased. I t  is extremely unfortunate that one so young should commit 
such a heinous crime. I n  the trial below, however, we find 

No error. 

(Filed 11 April, 1W5.) 
1. Pleadings 3 21- 

Permission to amend a pleading rests in the sound discretion of the 
trial court. G. S., 1-163. 

2. Same- 
In a suit by an administratrix against a business associate of her intes- 

tate and others for an accounting as to properties purchased, for the 
joint account of such intestate and such associate, with moneys furnished 
by plaintiff's intestate for their joint enterprise, an amendment to the 
complaint, alleging fraud in concealing property purchased for such joint 
account and failure to account therefor, is allowable as a cause of action 
arising out of the same transaction and connected with the same subject 
of action. G. S., 1-123. 

3. Fiduciaries § 2: Principal and Agent 8 5- 

One who acts for another, or assumes the obligation of a fiduciary, is 
under the compulsion of fair play and good faith in respect of the inter- 
ests of his principal or the confiding party. 

APPEAL by demurring defendants from Bobbitt ,  J., at Chambers, 
1 February, 1945. From CLEVELAND. 

Civil action for an accounting. 
The complaint alleges that for many years E. 8. Cole and L. 31. 

Williams were jointly engaged in prospecting for mining properties, 
Cole furnishing the money and Williams doing the prospecting. From 
time to time large sums of money were advanced by Cole, and title to 
various properties were taken in the name of Williams. Among the 
properties so purchased were two limestone tracts in Cleveland County. 

The Superior Stone Company offered to lease these two limestone 
tracts, provided an adjacent tract could be acquired and included in the 
lease, the three tracts together making a more desirable enterprise. 
Williams then purchased the adjacent tract with money advanced by the 
Stone Company which was to be repaid under the terms of a lease couer- 
ing all three tracts. 
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Prior to his death on 9 February, 1943, E. A. Cole lost his health and 
became incompetent, whereupon, on 12 June, 1942, his daughter, Jean 
Cole Hatcher, was appointed trustee to manage his affairs. 

On 2 September, 1942, Mrs. Hatcher and Williams executed a mem- 
orandum of agreement outlining the rights of the parties in and to the 
properties, leases and options therein described. The two limestone 
tracts are mentioned in this memorandum, but the ('adjacent" tract is 
not. 

This suit was instituted in July, 1944, for an accounting, and the 
paper writing of 2 September, 1942, is specifically referred to in the 
complaint. On 4 October, 1944, the defendant was examined adversely 
under the statute, and the plaintiff learned for the first time the facts 
i n  respect of the ('adjacent" tract; whereupon the plaintiff, on petition 
and over objection, was allowed to file an amendment to the complaint 
i n  which i t  is alleged that at  the time of the execution of the agreement 
on 2 September, 1942, Williams falsely and fraudulently misrepresented 
the facts in respect of the "adjacent" tract, and that plaintiff is entitled 
to  one-half the rents arising from this tract. 

The defendants, other than Solvay Process Company, filed demurrer 
to this '(amendment" on the ground that it is inconsistent with the 
original complaint, and states no cause of action, and asked that it be 
stricken from the complaint. 

From judgment overruling the demurrer, the defendants, other than 
Solvay Process Company, appeal, assigning errors. 

McDougZe & Erv in  and J o h n  M. Robinson for plaintiffs, appellees. 
Ha l  B. Adams, L. S .  Spurl ing,  and B. P. Wil l iams for defendants, 

appellants. 

STACY, C. J. The case involves the right of plaintiff to amend the 
complaint, and the appropriateness of the amendment filed. 

First, in respect of the permission granted the plaintiff to amend the 
complaint, it is enough to say this was a matter resting in  the sound 
discretion of the trial court. G. S., 1-163; McIntosh on Procedure, 512. 

Secondly, the appropriateness of the amendment, while stressfully 
challenged, is to be found in its consistency with the gravamen of the 
complaint. The action is for an accounting. The agreement of 2 Sep- 
tember, 1942, outlines the rights of the parties in respect of the proper- 
ties mentioned therein; and as to these, i t  may be controlling within the 
limits of its provisions. I t  is alleged in the amendment, however, that 
the so-called "adjacent" tract in Cleveland County was omitted there- 
from by fraud of the defendant. This is admitted by the demurrer. 
The parties were not at  arm's length at  the time of the execution of the 
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agreement. May v. Loomis, 140 N.  C., 350, 52 S. E., 728. An allega- 
tion of fraud against a fiduciary in an action for an accounting calls for 
an answer. Xch7eill v. McNeill, 223 N.  C., 178, 25 S. E. (2d), 615; 
Small v. Dorsett, 223 N.  C., 754, 28 S. E. (2d), 514; Hinton v. West, 
207 N.  C., 708, 178 S. E., 356. 

To say that the amendment undertakes to join an action in tort with 
one on contract in the same complaint is to regard the proceeding strictly 
as an action at law rather than a suit in equity. Even so, they both 
arise out of the same transaction, or transactions "connected with the 
same subject of action." G. S., 1-123. Where such is the case, they may 
be joined in the same complaint. Cheatham v. Bobbiit, 118 N.  C., 343, 
24 S. E., 13; Solomon, v. Bates, 118 N.  C., 311, 24 S. E., 478, 54 Am. 
St. Rep., 725; McIntosh on Procedure, 433. Anyhow, herein lies the 
basis for the divergent views. 

I t  appears to be a misconception of the theory of the complaint to 
assert that plaintiff has assumed mutually contradictory positions in 
respect of the same state of facts, or that she is seeking to affirm the con- 
tract in the complaint and to deny i t  in the amendment. This, of course, 
if true, would put the plaintiff to an election. Lykes v. Grove, 201 
X. C., 254, 159 S. E., 360. 

The substance of the amendment is, that Williams took advantage of 
his fiduciary position, acquired an "adjacent" tract through other 
sources, combined it with the limestone tracts and leased the three to- 
gether; that he afterwards paid for the "adjacent" tract out of royalties 
from all three, then made a profit which he omitted to share equitably 
with Cole, and that the essential facts in respect of the matter were 
suppressed at  the time of the execution of the agreement of 2 September, 
1942. This too would seem to call for an answer. Speight v. Trust Co., 
209 N. C., 563, 183 S. E., 734; Bryant v. Bryant, 193 N .  C., 372, 137 
S. E., 188 ; Smith v. Moore, 149 N.  C., 185, 62 S. E., 892. One who acts 
for another, or assumes the obligations of a fiduciary, is under the com- 
pulsion of fair play and good faith in respect of the interests of his 
principal or the confiding party. 25 C. J., 1119. 

The demurrer was properly overruled. 
Affirmed. 
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STATE v. JOHN BUSTER MURPHY AND PATRICK SUTTOX. 

(Filed 11 April, 1945.) 
1. Criminal Law 3 5 2 b  

The general rule, on motion for judgment as of nonsuit in a criminal 
case, is that if there be any evidence to prove the fact in issue, or which 
reasonably conduces to its conclusion as a fairly logical and legitimate de- 
duction, the case is one for the jury; but, where there is merely a sus- 
picion or conjecture in regard to the charge against defendant, the motion 
should be allowed. G. S., 15-173. 

2. Criminal Law 33 52b, 5 4 6  

In  a criminal prosecution for assault and highway robbery, where ther.e 
was sufficient evidence of assault, but as to robbery the evidence disclosed 
no more than an opportunity for defendants to take the money, with 
equal opportunity for others to have stolen it, a verdict on the highway 
robbery charge is  speculative and not supported by the evidence. 

3. Opiminal Law 53 54b, 60- 
Where there is a general verdict on a bill of indictment containing two 

or more counts charging distinct offenses, the court can impose a sentence 
on each connt, if the verdict is free from valid objection and has evidence 
to support it. 

4. Criminal Law 33 60, 8 5 -  

When an indictment contains several counts as to offenses of different 
grades and punishments and the evidence applies to one or more counts 
but not to all, on a general verdict, judgment, in excess of the statutory 
penalty for the count or counts s~~pported by the evidence, will be stricken 
out on appeal and the cause remanded for a proper judgment. 

APPEAL by defendants from Williams, J., a t  October Term, 1944, of 
LENOIR. 

Criminal prosecution for assault and highway robbery. 
The  bill of indictment charges in substance tha t  on 8 October, 1944, 

"on or near a public highway'' i n  Lenoir County, Nor th  Carolina, 
Patrick Sutton and J o h n  Buster Murphy did unlawfully, willfully and 
feloniously assault and put  i n  fear Wiley Bell, and did feloniously, 
unlawfully and willfully and forcibly take, steal and carry away from 
the person of Wiley Bell eighty-two dollars i n  money-his property. 

I n  the tr ial  court the evidence offered, taken i n  light most favorable to 
the State, tends to  show: That  on Sunday afternoon of 8 October, 1944, 
prosecuting witness, Wiley Bell, while riding his bicycle on Davis Street 
i n  the city of Kinston, North Carolina, had his  pocketbook containing 
four twenty-dollar bills and two one-dollar bills i n  his shir t  pocket, and 
he was in  his  shir t  sleeves; that  his bicycle there ran  into one of the 
defendants, Sutton, to whom Bell apologized, and who apparently ac- 
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cepted the apology, but the other defendant Murphy "commenced raising 
a lot of sand," and Bell asked him "What are you going to do about it?"; 
that thereupon that defendant grabbed Bell by the neck and knocked him 
down, and defendant Sutton went down on him, or "was leaning over 
him" as one witness expressed i t ;  that when he, Sutton, "got up" or "got 
up off of Wiley he said 'I have got the gun,' " and after he got up, he 
kicked Bell more than once; that then the defendants walked off leaving 
Bell lying in the street in an unconscious condition; that after they 
left there defendant Sutton had the pistol in his hand; that then two 
women came and picked Bell up and carried him to a near-by porch, 
where about ten minutes later he regained consciousness; that then he 
got on his bicycle and started home, and on the way discovered there was 
no money in his pocketbook, and no trace of it has been found. 

On the other hand, defendants as witnesses for themselves deny taking 
the money, and offered evidence tending to show that while they struck 
Wiley Bell, and had him down, they did so in disarming him when he 
threatened them, and drew the gun on them. 

For the State there was evidence tending to show that Wiley Bell did 
not own, and had no pistol at  the time. 

There was no evidence that anyone saw either of defendants with the 
pocketbook or saw either of them take the money. 

Verdict : Guilty. 
Judgment as to each defendant: Confinement in the State's Prison, 

assigned to work under the supervision of the State Highway and Public 
Works Commission for a period of not less than 4 nor more than 6 years. 

Defendants appeal to the Supreme Court and assign error. 

Attorney-General M c M u l l a n  and Assistant Attorneys-General Rhodes 
and Moody f o r  the State. 

J .  A .  Jones and Albert W.  Cowper for defendants, appellants. 

WINBORNE, J. Exception to the refusal of the court to  grant motions 
of defendants aptly made and preserved for judgment of nonsuit, G. S., 
15-173, as to the charge of robbery, is well taken, and must be sustained. 
I n  considering such motions under provisions of G. S., 15-173, the gen- 
eral rule is that '(if there be any evidence to prove the fact in issue, or 
which reasonably conduces to its conclusion as a fairly logical and legiti- 
mate deduction, and not merely such as raises a suspicion or conjecture 
in regard to it, the case should be submitted to the jury." But where 
there is merely a suspicion or conjecture in regard to the charge in the 
bill of indictment against defendant, the motion for judgment of nonsuit 
will be allowed, 8. v. Johnson,  199 N.  C., 429, 154 S. E., 730, and numer- 
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ous other decisions of this Court, including S. v. B o y d ,  223 N .  C., 79, 
25 S. E. (2d), 456, where the authorities are assembled. 

Applying these principles to the present case, we are of opinion that 
the evidence discloses no more than an opportunity for the defendants 
to take the money. And the evidence shows an equal opportunity for 
others to have taken the money. Under such circumstances to find that 
any particular person took the money is to enter the realm of specula- 
tion, and verdicts so found may not stand. 

But  as to the count in the bill of indictment in the present case charg- 
ing an assault, there is sufficient evidence to sustain a verdict of guilty. 
Here there is a general verdict of guilty. And where there is such a 
verdict on a bill of indictment containing two or more counts charging 
distinct offenses, the court can impose a sentence on each count. That is, 
if the verdict on any count be free from valid objection and has 
evidence tending to support it, the conviction and sentence for that 
offense will be upheld. 8. v. Chaham, 224 N. C., 347, 30 S. E. (2d), 
154, and cases cited. However, the sentences imposed in the judgment 
below are greater than is allowed by law for a conviction for an assault. 
Hence, while there may not be a new trial, S. v. Toole,  106 N.  C., 736, 
11 S. E., 168, the sentences imposed will be set aside and the cause re- 
manded for proper judgment. S. v. Graham, supra; X. v. Cody ,  224 
N.  C., 470, 31 S. E. (2d), 445. 

Other assignments of error have been examined, and are found to be 
without merit. 

Error and remanded. 

STATE v. WILLIARI I-IEKRP DAVIS. 

(Filed 11 April, 1945.) 
1. Indictment § 7- 

The caption is no part of a bill of indictment, and its omission or  i t s  
recital of the Trong county does not constitute ground for arrest of judg- 
ment. G. S., 15-155. 

2. Criminal Law § 5%- 
A charge must be construed contextually. 

3. Homicide 5 11- 

The right of self-defense is arailable only to a person who is without 
fault, and if one voluntarily, that  is aggressively and willingly, without 
legal provocation or excuse, enters into a fight, he cannot invoke the doc- 
trine of self-defense unless he first abandons the fight and withdraws 
from it, and gives notice to his adversary that  he has done so. 
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APPEAL by defendant from Bobbitt, J., at November Term, 1944, of 
ROWAN. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

Walter H. Woodson and C. P. Barringer for defendant, appellant. 

SEAWELL, J. This defendant was tried in the Superior Court of 
Rowan County, upon a bill of indictment charging him with murder. 
At  the time the prisoner was brought to trial, the solicitor announced 
that he would not ask for a verdict of murder in the first degree, but for 
a verdict of murder in the second degree or manslaughter, as the evidence 
warrants. The defendant was convicted of manslaughter, and was sen- 
tenced to State's Prison a t  Raleigh for a period of not less than five nor 
more than ten years, and appealed. 

Out of several exceptions taken by the defendant during the course of 
the trial, the appeal presents two questions which merit attention: 

1. I t  appears that the bill of indictment upon which the defendant 
was tried in  Rowan Superior Court was, for some unexplained reason, 
captioned : 

The defendant did not move to quash the indictment or except to the 
jurisdiction of the court when put upon trial, but, a t  the conclusion of 
the trial, made a motion in arrest of judgment upon the ground that the 
caption of the indictment "shows upon its face the words 'Randolph 
County' and the language of the bill alleges a crime committed in Rowan 
County." Defendant therefore contends that in the absence of any order 
of removal or change of venue, the case could not legally be tried i n  
Rowan County. 

The record discloses that, in point of fact, the bill of indictment was 
found in  Rowan County by a grand jury drawn for that county, and 
the question either of jurisdiction or of venue is not well taken. The 
situation, unusual as it is, is not without precedent, or judicial determi- 
nation. I n  S .  v. Sprinkle, 65 N. C., 463, a bill of indictment contained 
the words "Iredell County" in the caption. I n  the body of the bill i t  
was charged that the offense was committed in Wilkes County. The 
record of the case, however, showed that the bill of indictment was found 
by a regular grand jury for Wilkes County, and was returned in court 
a true bill. The defendant was convicted, and upon motion of defend- 
ant's counsel, judgment was arrested on account of the appearance of 
the word ('Iredell" in the caption instead of the proper name of the 
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county, "Wilkes." The Court said: "There was error in ordering the 
arrest of judgment. We think this indictment would have been good 
before the act, Rev. Code, ch. 35, sec. 20; State v. Wasden, 4 N. C., 596; 
but however that may be, we are clearly of opinion that this defect after 
verdict is cured by the said statute. This will be certified that the Court 
may proceed to judgment agreeable to law." The statute referred to is 
now G. S., 15-155. See annotation. 

A somewhat similar situation occurred in S. a. Francis, 157 N .  C., 
612, 72 S. E., 1041, where the name of the county in which the offense 
was alleged to have been committed did not appear in the caption of the 
indictment, and the Court said: "The fact that the county in which the 
bill of indictment was found does not appear in the caption of the indict- 
ment does not constitute ground for arresting the judgment. . . . The 
caption is not part of the indictment and its omission is no ground for 
arresting judgment." See S. ti. Arnold, 107 N. C., 861, 864, 11 S. E., 
990. 

2. The defendant excepted to the following instruction : "The Court 
instructs you as to this further principle: The right of self-defense is 
available only to a person who is without fault, and if a person volun- 
tarily, that is, aggressively and willingly, without legal provocation or 
excuse, enters into a fight, he cannot invoke the doctrine of self-defense 
unless he first abandons the fight and withdraws from it, and gives notice 
to his adversary that he has done so.'' 

This is a correct statement of the law applicable to a phase of the 
evidence too prominent to  be ignored. A witness for the State testified : 
"Bill Davis and Tom Barber began to scuffle, and a few licks was passed, 
and Bill Davis shot Tom Barber, and then Tom Barber charged in on 
Bill and cut him and fell to the floor on his face . . . I do not know 
exactly how many licks were passed between Will and Tom, but three 
or four, each striking the other.'' 

A different and contradictory statement of the occurrence was given 
by the defendant, with supporting testimony. But the instructions 
immediately preceding the exceptive bracket were ample as applied to  
his evidence, and we cannot find that he was prejudiced because a more 
meticulous form of instruction was not employed. Contextually, the 
charge is sufficient. 8. v. Hunt, 223 N. C., 173, 25 S. E. (2d), 598; 
S. v. Smith,  221 N .  C., 400, 20 S. E. (2d), 360; S. v. Wags ta f ,  219 
lu'. C., 15, 12 S. E .  (2d), 657; S. v. Elmore, 212 N. C., 531, 193 S. E., 
713. 

Other exceptions taken have been considered, but are not regarded as 
meritorious. 

We find 
No error. 
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THOMAS H. ATKINSON v. XARY C. ATKINSOK. 

(Filed 18 April, 1945.) 
1. Contracts 

Where the subject of controversy is covered by exchanges in writing 
between the parties, manifesting no ambiguity which would require resort 
t o  extrinsic evidence, o r  consideration of disputed fact, the construction 
is for  the court. 

A constructive trust, arising e x  maleficio, is a remedial device, not 
referred to the intent of the parties, but imposed upon the wrongdoer 
in inwiturn, often contrary to  the intent, to prevent the consummation of 
fraud or unconscionable practice. 

3. Equity 3- 

In  seeking equity a plaintiff must find his cause of action in the inra- 
sion of property rights, a t  which point equity takes hold and proceeds a s  
f a r  a s  it may, within the power and practice of the court, to  restore the 
parties to the s ta tus  quo ante  injurianz. 

4. Trusts la- 

When a constructive trust is  predicated on fraud in the acquisition of 
property, or upon fraud, actual or constructive, which, if found, the law 
will refer to  such acquisition, the basis of jurisdiction is the continuance 
of the equitable interest of the aggrieved person in and to the property 
of which he has been fraudulently deprived. The fraudulent conduct 
must be substantial, tangible, and of definite import, and must strike a t  
the root of the transaction. 

6. Trusts  §§ lb, 15- 

In  appropriate cases a parol trust is imposed upon the legal title on an 
oral promise of grantee t o  hold in trust, made in contemplation of the 
conveyance or concurrently therewith, as  a condition of the passing of 
the title and its acceptance by the grantee; and in some sitnations in- 
volving the violation of an established fiduciary relationship, equitable 
intervention may be referred to the fraud rather than to the enforcement 
of the parol promise e x  proprio vigore, and may result in a constructive 
trust. 

6. Equity § 3- 

Equity acts in personam but i t  also acts in relation to the res. 

7. Trusts 15- 

Speaking strictly of the theory of unperformed promises. and not of 
other conditions which might result in the creation of a constri~ctire 
trust. i t  is manifest that a court of equity will not declare a constructive 
trust upon the nonperformance of an iilcidental promise made in connec- 
tion with the purchase of land, which has no bearing upon the nature of 
the title or interest intended to be conveyed, although such a promise 
indeed may consritute a part of the consideration. 
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8. Same- 
Upon a conveyance by plaintiff to defendant in  consequence of a n  offer 

made and accepted, promises by defendant in  the offer that  plaintiff 
should have one-half of the net profits of the property and one-half of the 
net proceeds of timber cut from the land, are  contractual in  character and 
setting. Their maturity gives rise to money demands, for which there is 
a n  adequate remedy a t  law and which cannot be converted into an 
equitable cause of action. 

9. Pleadings Cj 3a- 
Recovery must be had upon the theory of the complaint, and the court 

cannot, ea: mero motu, assert for the plaintiff a different cause of action. 

10. Husband and Wife 5 s  12a, 12d- 
The husband, for  the duration of a n  estate by the entirety, has both the 

ownership and the control of the property since in  law, for  that  period, 
the rents and profits of the land belong to him. 

11. Contracts 3: Vendor and Purchaser 5 5- 
Where a n  offer to sell necessitates or contemplates a further agreement 

of the  parties in essential matters, the option is invalid. 

12. Contracts 55 3, 4: Vendor and Purchaser § 5a: Husband and Wife 
§ 12c- 

While an offer to  sell realty remains unilateral and unaccepted, the 
person to whom the offer was made has no equity in  the premises and a 
conveyance by the owner involves no breach of legal duty, and where a 
complete change of ownership meanwhile takes place, for example, 
through survivorship in an estate by the entireties, the option terminates. 

13. Mortgages §§ 24, 25- 

When the equity of redemption is  conveyed by the mortgagor to the 
mortgagee, there is a presumption of fraud upon a showing of the facts. 

Where an agreement between the parties. requiring the defendant to 
acquire or discharge plaintiff's mortgage as  part consideration for the 
conveyance of the mortgaged premises by plaintiff to defendant, was made 
and completed before the deed was executed or  the mortgage assigned. 
with no fiduciary relation of any sort between them, no fraud or oppres- 
sion could have existed, and the acquisition of the mortgage eo i m t u n t e  
extinguished the debt, and the relation of mortgagor and mortgagee nemr  
actually existed between the parties. 

STACY, C. J., dissenting. 
WINBORNE and DESNY, JJ., concur in dissent. 

APPEAL by plaintiff from Bone, J., at September Term, 1944, of 
JOHNSTON. 
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Plaintiff brought this suit against the defendant to enforce an alleged 
trust growing out of the transactions hereinafter related, and to compel 
her to reconvey to him the lands described in the complaint, and to 
account for profits during their occupancy. He  also demanded a return 
of the personalty described in the complaint, or an accounting for its 
value. 

The defendant denied that there was ever any trust relationship exist- 
ing between Wade 11. ,4tkinson, or herself, and the plaintiff with respect 
to either the lands or the personalty subject of the controversy. 

Upon the hearing the trial judge, considering the propriety of an 
accounting to depend upon the other issues in the case, continued the 
prayer for an accounting and proceeded to trial upon the issues relating 
to the trust. 

The facts in evidence are substantially as follows : 
The plaintiff, Thomas H. Atkinson, and Dr. Wade H. Atkinson, 

husband of the defendant, were brothers. At the time of the transaction 
herein related, Thomas Atkinson was a resident of the State of Florida, 
and Dr. Wade Atkinson also resided outside the State. Thomas Atkinson 
owned a body of farm and timber land in Johnston County, North Caro- 
lina, which was the old Atkinson home place. The land was heavily 
mortgaged to the Atlantic Joint Stock Land Bank of Raleigh, North 
Carolina. Default having been made in payment of the installments due 
on the land and of the taxes due thereon, the bank had instituted pro- 
ceedings to foreclose the mortgage. 

Prior to his removal to Florida, the plaintiff had been engaged in the 
mercantile business in Selma, North Carolina, and had become finan- 
cially embarrassed. Due to the failure of a business in Florida, and the 
fact that he had endorsed the notes of the concern heavily, there was 
imminent a judgment against him for about $50,000.00. His repeated 
efforts to refinance the loan with the Land Bank or to  pay the install- 
ments due ended in failure, and he was unable to  redeem the land. He  
had offered the land to his creditors for application on his debts, but in 
view of the encumbrance, they declined the offer. Plaintiff estimated 
the property to be worth $40,000.00. 

Outside the mortgaged property, he had some other lands adjoining 
those under the lien, which were also a part of the "home place." 

Under these circumstances, Wade H. Atkinson made a written pro- 
posal to the plaintiff, as follows: 

"June 12-'32 
"DEAR TOM : 

"While in N. C. I learned of the mortgage closing on the old place. 
Judge Aycock said they would have trouble in  serving papers on you 
& Mattie unless you accepted service etc. and also talked of the 
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final procedure on your personal effects. Also had a talk with Barden 
about the plantation & the stock etc. He  shows activity & thrift along 
hay, grass and clover, stock too. 

"You know my earning capacity is knocked into a cocked hat, and 
that Wade took a crack a t  it, and that I must go for another treatment 
in  France. So under these adverse circumstances I have made an offer 
to take up the mortgage, or have i t  assigned over. I f  they accept, I have 
to borrow. Under these circumstances the old place would be worthless 
to me without the stock, feed & implements. I f  they foreclose the pro- 
cedure will be attaching everything you own etc. and at  the present 
prices the receiver or what not will take it all. 

"So under the conditions, I am offering to have you & Mattie to make 
sale to me of all the personal belongings of feed, stock, implements, etc., 
provided I can secure the mortgage, also the land not included in the 
mortgage. For  this you shall have $ the net proceeds of the farm, mill, 
etc., each year. I f  the lumber can be sold you can come supt. sell, etc., 
having 1/2 of the profits. You shall have a welcome & free use of the 
place as a pleasure resort for yourself & family as long as it is in my 
possession. Further you may purchase the entire place mill & all any 
time you can & wish with a reasonable profit. 

"I feel that I am undertaking a big thing at  my expectancy, for I 
have to go slow & be so careful with my health, that it is not promising 
much real pleasure for me. I therefore must be as business as possible 
for Mary's sake. 

"About the Little River Milling Co. I do not know that I would prefer 
i t  in a company or not. Would like to have you tell me about it. How 
much stock & who holds it? I think it best to have things in one's own 
name, however would like your version of it. 

"I hated to see your store closed & things looking so depleted around 
Selma. Saw Earp only for a few minutes & talked but little to him. I 
heard May say, or some one told us his daughter had bought a farm 
somewhere near, and that he was working on it, fixing up etc. H e  has 
been selling fertilizer for someone. Saw Avery only a few minutes. 
H e  wanted to talk about the insurance due on the houses on the old place. 
I think he said there was none on the mill. 

"Drop me a letter & tell me what you & Mattie think about this 
proposal. 

"Love from us to you all. 
Affect. 

WADE." 

The proposal was accepted, and Thomas H. Atkinson and his wife 
conveyed the property, including that under mortgage and the other 
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land referred to as unencumbered, together with the personalty described 
i n  the offer, in  pursuance of the agreement. The deed made to Wade H. 
Atkinson and Mary C. Atkinson, his wife and the present defendant, 
conveyed an estate by the entirety, and the personalty was conveyed to 
Wade H. Atkinson by bill of sale. The bill of sale and the deed are both 
dated 1 July, 1932, but there is evidence that they were executed 20 July, 
1932. 

Dr. Atkinson procured an assignment of the mortgage to himself and 
wife 14 July, 1932. I n  this transaction he paid upon the mortgage 
liability $11,601.61, accumulated taxes of $1,286.99, with interest, which, 
under the Land Bank mortgage, had become a part of the principal debt, 
later satisfying other taxes, making the total taxes paid approximately 
$2,500. The mortgage was not canceled of record. 

Following this transaction, Dr. Atkinson went into possession of the 
property and spent substantial sums in improving it, including some 
$6,000 in repairing and reconditioning the mill. He also paid to the 
plaintiff, in  various checks, the sum of $8,377.58, representing one-half 
the gross receipts of timber cut upon the place. 

Wade H. Atkinson died 14 November, 1942, and title to the lands in 
controversy was thereby vested in his wife, the present defendant, by 
survivorship. 

The plaintiff testified that prior to bringing the suit he had demanded 
of the defendant that she reconvey the property to him, and account to 
him for the profits. 

At  the conclusion of the plaintiff's evidence, the defendant demurred 
and made a motion for judgment as of nonsuit, which was allowed. The 
plaintiff appealed. 

Smith, Leach & Anderson and Abell,  Shephard & W o o d  for plaintiff ,  
appellant.  

A lber t  M .  Noble,  W .  H. Lyon ,  and J .  C. B. Ehr inghaus  for defendant,  
appellee. 

SEAWELL, J. This appeal, as argued, poses the single question whether 
there was error in taking the case from the jury and entering judgment 
as of nonsuit on defendant's demurrer to the evidence. G. S., 1-183. 

There are, i t  seems to us, certain inconsistencies in  the theories of 
recovery presented, to which attention will be called in due course. But 
since plaintiff was entitled to go to the jury upon any cause of action 
sufficiently stated in the complaint and supported by evidence, we have 
examined the record in that light. 

The exchanges between the parties covering the subject in controversy 
are in  writing, and manifest no ambiguity which would require resort 
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to extrinsic evidence, or the consideration of disputed fact. Their con- 
struction is, therefore, for the court. Drake v. Asheville, 194 N.  C., 6 ,  
138 S. E., 343. 

By way of elimination, we observe that even had appellant laid the 
basis for such a claim in his complaint, he does not now contend that 
the written offer of Dr. Wade H. Atkinson, its acceptance, and the 
transfer of land and personalty made in pursuance thereof, as appearing 
i n  the evidence, constitute an express trust, or give rise to a resulting 
trust, as such trust is understood in this jurisdiction. I n  fact, there are 
provisions in the proposal and espressions in the deed which negative 
that theory. The appellant does contend that Dr. Atkinson and the 
defendant acquired title to the property in dispute, and that the defend- 
ant  now retains it, under circumstances that should constrain the court 
t o  declare the defendant trustee of a constructive trust for his benefit. 
arising ex maleficio. Such a trust is a remedial device, not referred to 
the intent of the parties, but imposed upon the wrongdoer i n  imvitum, 
often contrary to the intent, to prevent the consummation of the fraud 
or  unconscionable practice. Pomeroy, Equity Jurisprudence, 5th Ed., 
1044: Lefkowitz v. Silver, 182 N. C., 339. 109 S. E.. 56. I t  is contended , . , , 

that  since title to  the property was conveyed to the wife by the entirety, 
she was a party or privy to the wrongful acquisition of the property by 
her husband, or at  least took an interest in the land in dispute without 
consideration, and with notice of plaintiff's equity-an interest which 
later ripened into the sole title by virtue of her survivorship; and that 
she will be unjustly enriched if she is not compelled to make restitution 
with respect to the property thus acquired and held. 

w h i l e  the theor; of recovery is definitely based on fraud, actual or 
constructive, fraud, in  terms, is not alleged in the complaint. Counsel 
say that the facts upon which fraud is predicated are set out in the com- 
plaint, and no more is required. They regard as unique in this respect 
instances where the equity of redemption is conveyed by the mortgagor 
to the mortgagee, since in such case the law presumes fraud upon a 
showing of the facts. Cole v. Boyd, 175 N. C., 555, 95 S. E., 778; com- 
pare Ghormley 11. Hyat t ,  208 N. C., 478, 482, 181 S. E., 242; 19 Am. 
Jur., Equity, see. 233. The validity of this contention may be ques- 
tioned, particularly so with regard to other conduct of the parties outside 
of the suggested trust relation which appellant would have us consider as 
engendering inferences of fraud. However, the rationale of our decision 
does not require us to pass upon these questions of technical procedure. 

The appellant rests his case on the following propositions: (a)  That 
certain promises were made at  the time the property was acquired, the 
failure or refusal to perform which must be held a t  least as construc- 
tively fraudulent, vitiating the transaction ab initio; (b) that Dr. Atkin- 
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son and wife, the defendant, acquired plaintiff's equity of redemption 
in the bulk of the lands transferred to them while the relation of mort- 
gagor and mortgagees .existed between them-a transaction presumably 
fraudulent on the part of the grantees and requiring the defendant to 
show that the transaction was free from fraud or oppression, and that 
the price paid was fair. Cole v. Boyd, supra; McNeill v. Ncil'eill, 223 
N.  C., 178, 25 S. E. (2d), 615. 

I t  is to be questioned whether the acquisition of the equity of redemp- 
tion while the grantees held the Land Bank mortgage, if established 
in fact and made effective in legal principle, would not rather result 
in  a situation foreign to the nature of a constructive trust, or at  least 
inconsistent with the more summary remedy afforded by that device, 
serving merely to reactivate or restore the previously existing trust 
under the mortgage. We pass this for the moment to consider whether 
in the other respects mentioned the plaintiff's appeal is meritorious 
we1 non. 

The plaintiff asks that a constructive trust be declared to prevent the 
unjust enrichment of the defendant at  his expense. Scott on Trusts, 
sec. 462; Bogert on Trusts (Hornbook), ch. 6, p. 194, see. 55; Restate- 
ment, ~ rus t s ,  see. 1. Since the theory of unjust enrichment, with its 
broad implications, is so largely featured in the brief of appellant, we 
think i t  proper to say that an approach to the theory of constructive 
trusts via the doctrine of unjust enrichment should be made with caution, 
or a t  least with strict regard to the doctrinal limitations through which 
that subject angles back to beaten paths. The doctrine cannot be in- 
voked, through the rather socialized connotations usually attending its 
expression, to broaden the basis of equity jurisdiction or to bring within 
its cognizance situations which have heretofore escaped the comprehen- 
sion of its long recognized rules. As a matter of administration, courts 
are not, of course, concerned with formal classifications of trusts made 
by textwriters for convenience in treating the subject, so long as empha- 
sis is permitted to remain on the factual situations out of which the 
trust arises or upon which i t  may be declared. 

The plaintiff in a matter of this sort must find his cause of action in 
the invasion of a property right. Equity takes hold a t  that point, and 
proceeds as far  as it may within the power and practice of the court to 
restore the parties to the status quo ante injuriam. 

Not attempting in one impossible definition to put a fence around all 
instances where the court may, with propriety, declare a constructive 
trust, we think i t  safe to say that where it is predicated on fraud in the 
acquisition of property, or upon fraud, actual or constructive, which, if 
found, the law will refer to such acquisition, the basis of jurisdiction is 
the continuance of the equitable interest of the aggrieved person in and 
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t o  the property of which he has been fraudulently deprived-an interest 
which survives the fraud and persists despite the outward forms of 
legality under which it is held and under which the true ownership has 
been submerged. 

"A constructive trust is the formula through which the conscience of 
equity finds expression. When property has been acquired in  such cir- 
cumstances that the holder of the legal title may not in good conscience 
retain the beneficial interest, equity converts him into a trustee.'' Judge 
Gardozo, in Beatty v. Guggenheim Exploration Co., 225 N.  Y., 380, 386, 
122 N. E., 378. 

What are the circumstances which should arouse "the conscience of 
,equityv and merit remedial action-their character, significance and 
pertinency-is the subject of anxious inquiry by the court, guided by 
precedent and established principles. Transactions which the law has 
regarded as the most solemn in which men may enter, the vast majority 
of which are honestly undertaken, cannot be lightly set aside upon an 
arbitrary or capricious view on the part of the chancellor that the pro- 
ceeding was unfair. The fraudulent conduct which demands correction 
or frustration through equity must be substantial, tangible and of defi- 
nite import, and must strike a t  the root of the transaction. 

UNPERFORMED PROMISES: We think a preliminary statement with 
regard to the statute of frauds will clarify the discussion on this point 
and lead to a better understanding of some cases cited to us under mis- 
apprehension, we think, as to their significance-at least as to the nature 
of the promises with which this branch of equity is concerned. The 
seventh section of the English Statute of Frauds relating to the creation 
of trusts has not been enacted in  this State. Peele v. LeRoy,  222 N .  C., 
123, 126, 127, 22 S. E. (2d), 244; Anderson v. Harrington, 163 N.  C., 
140, 79 S. E., 426; Riggs v. Swann, 59 N .  C., 118. Here, in appropriate 
cases, a so-called parol trust is imposed upon the legal title upon an oral 
promise of the grantee to hold in trust, made in contemplation of the con- 
veyance or concurrently therewith, as a condition of the passing of the 
title and its acceptance by the grantee. I n  some states of the Union, where 
the English law requiring the Freation of a trust to be manifested in writ- 
ing, or some substitute statute of a similar nature, is in force, i t  has been 
held that the fraud involved in the violation of the promise is sufficient 
to take the situation out of the statute of frauds and afford relief by the 
creation of a constructive trust; and in this State, in some situations 
involving the violation of an established fiduciary relationship, equitable 
intervention may be referred to the fraud rather than to enforcement of 
the parol promise ex proprio vigore, and may result in a constructive 
trust. McNinch v. Trzist Co., 183 N.  C., 33, 110 S. E., 663. But no , , 

matter upon what principle the equity is worked out, the promises 
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involved are similar. The cases cited in appellant's brief, and scores 
of others of similar import, throw a distinguishing light upon the char- 
acter of the promises with which this particular equity is concerned. 
Upon examination they will be found to  refer uniformly to one kind of 
promise, although varying in form: a promise to hold the lands in trust 
or to preserve to the grantor, or other person, some estate in the lands 
conveyed inconsistent with the full beneficial interest of the holders of 
the legal title. Peele v. LeRoy,  222 N.  C., 123; Speight v. Trust  Co., 
209 N .  C., 563; Boyett v. Bank,  204 N.  C., 639; Mchrinch v. Trust  Co., 
183 N.  C., 33; McParland v. Harrington, 178 N.  C., 189; Ballard v. 
Boyette, 171 N.  C., 24; Brogden v. Gibson, 165 N.  C., 16 ;  Srniley v. 
Pearce, 98 N. C., 185 ; Burns v. McGregor, 90 N. C., 222 ; Blount v. Car- 
roway, 67 N.  C., 396. See Pomeroy, Eq. Jur., see. 1055. If distin- 
guished from the other cited cases, Burns v. McGregor, supra, merely 
presents the familiar principle of equity that neither coverture nor 
infancy will serve as a shield or mask for the perpetration of fraud, or 
prevent equity from restoring the parties to the status quo. 

Equity acts in personam, but i t  also acts in  relation to the res. Speak- 
ing now strictly of the theory of unperformed promises, and not of other 
conditions which might result in the creation of a constructive trust, i t  
is manifest that a court of equity will not declare a constructive trust 
upon the nonperformance of an incidental promise made in connection 
with the purchase of land, which has no bearing upon the nature of the 
title or interest intended to be conveyed, although such a promise indeed 
may constitute a part of the consideration. 

Amongst the promises made by Dr. iltkinson in the preliminary agree- 
ment, the alleged nonperformance of which is presented by plaintiff as 
raising an inference of fraud, may be mentioned the promise to pay to 
plaintiff annually one-half the net proceeds of the farm and mill, to pay 
him one-half the profits of the timber cut from the lands, and the offer 
couched in the following terms: "Further you may purchase the entire 
place mill & all any time you can & wish with a reasonable profit." 

These promises do not, in themselves, indicate that they are intended 
as conditions upon the passing of the full beneficial title by the deed 
subsequently to be executed, and which itself makes no reference to them. 
Even if we exclude from consideration the deed itself, no reasonable 
construction we can give to the letter of Dr. Atkinson containing his 
offer is consistent with the view that the grantor was to have any further 
equity in the subject of the conveyance, and there is no suggestion in  
them of a promise that the land should be held in trust for any such 
purpose. 

Whatever the nature of the agreements brought about by these offers, 
and their implied acceptance, and however they may be enforced, and 
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against whom, if at  all, the promises themselves are not of such a char- 
acter that their breach will justify the court in declaring a constructive 
trust and thus, indirectly, make the forfeiture of the estate a sanction to 
their performance. 

The plaintiff here is not suing for the enforcement of these promises, 
but asking that a constructive trust be declared because of their non- 
performance, and that an accounting be had incident to that remedy. 

We examine two of the prornises relied upon as involving inferences 
of fraud upon which a constructive trust might be declared ; the promise 
that the plaintiff should have one-half of the net profits of the farm and 
mill and the promise that he should have one-half the net proceeds of 
timber cut upon the premises. First, we observe these promises are 
contractual in  character and in their setting not only presuppose, but for 
their performance directly depend upon the full enjoyment by the 
promisor of the beneficial estate in the granted lands. Their maturity 
gives rise to money demands which cannot be converted into equitable 
causes of action. I n  their legal aspect, there was and is an adequate 
remedy at law for their enforcement against the promisor as contractual 
obligations, or, for that matter, against any other person shown to be 
privy to them in the sense of legal liability. The plaintiff has, we think 
advisedly, refrained from suing to recover any amount due by reason of 
these promises or damages for their breach, since this would be incon- 
sistent with the remedy to which he considers himself entitled; and the 
Court cannot, ex mero motu, assert for him such a cause of action upon 
the complaint as drawn, and as the parties are constituted. 

The accounting demanded by plaintiff has no reference to any sum 
supposed to be due him by reason of these promises, but is strictly inci- 
dental to his theory of trust, which the enforcement of the promises 
would destroy. 

These promises were made by Dr. Atkinson. There is no evidence 
connecting the defendant with them, except such inferences as might 
arise from her connection with the title. Whether they are promises 
running with the land we need not now stop to inquire, as it would have 
no bearing upon the case as now constituted in the complaint, or the 
theory on which i t  was tried in the court below. We do observe, how- 
ever, that they were personal obligations of Dr. Atkinson, who, during 
the duration of the estate by entirety (which lasted almost to the begin- 
ning of this suit), had both the ownership and the control of the subject 
matter, since in law, during the existence of the estate by entirety, the 
rents and profits of the land belong to the husband. Bynum v. Wicker, 
141 S. C., 95. 53 S. E., 478; Greenville v. Gornto, 161 N. C., 341, 77 
S. E., 222. During that period this defendant raised no objection to the 
cutting of the timber or anything else her husband did in regard to 
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these promises. Not only did the plaintiff neglect to make any demand 
upon Dr. Atkinson with regard to the alleged breach of these promises 
during his lifetime and his occupancy of the premises, which lasted for 
upwards of ten years, but he failed to make any demand upon this 
defendant with respect to them after the death of Dr. Atkinson and prior 
to the institution of this suit. The record fails to disclose anv evidence 
whatever that she had repudiated either of them, since their Llfillment, 
if an obligation of hers a t  all, came under her control. I n  other words, 
she has had no opportunity either to affirm or "repudiate" the alleged 
promises, and the central fact upon which plaintiff invokes the most 
drastic penalty known to equity rests upon an assumption. 

I t  is true  lai in tiff testified that defendant refused to convey to him 
the lands and make an accounting-not an accounting for anything due 
upon the agreement, but an accounting, as we have said, incident to  his 
theory of constructive trust. 

Even in an action brought directly to enforce these promises, the court 
would not assume, without evidence on the point, that there were net 
~ r o f i t s  from the farm and mill which remain unaccounted for, or that 
the timber transaction referred to in the evidence was not, as i t  appears 
to have been, complete. 

We do not wish, however, to draw attention away from the fact that 
the promises themselves are not of a character which equity associates 
with fraud in the acquisition of the title, resulting in a constructive trust. 

The offer made by Dr. Atkinson to permit the plaintiff to purchase 
"the entire place mill & all" is, in totidem verbis, a simple option of pur- 
chase and must stand or fall upon the law relating to that subject. I t  
contemplates the purchase of the lands from the grantees as the beneficial 
owners, and equity will not enforce it by declaring a trust. I n  their 
brief, counsel for the appellant described i t  as "not as definite and 
explicit as it might be" and say that i t  will not serve as a basis for a suit 
for specific performance. 

I t  is true, construed as an option to purchase, it lacks many essentials 
to validity. Time is of the essence of such an offer. Where no definite 
term is set for the acceptance of the offer, it has been sometimes held to 
be nudum pactum. Jones' Cyc., Real Property, Vol. 1, see. 130; Bristo 
v. Christin 0. (e. G. Co., 139 La., 312, 71 S. E., 521. Other authorities 
say that it must then be accepted within a reasonable time. Smith v. 
Baugham, 156 Cal., 359, 104 Pac., 689; Jones, supra, 135, and cases 
cited. But all are agreed that where the offer necessitates or contem- 

u 

plates a further agreement of the parties in essential matters, the option 
is invalid. Esselstine v. Bank, 63 Mont., 461, 208 Pac., 910. The offer 
obviously falls within the latter class. Certainly, neither the plaintiff 
herein nor this Court could determine what was a reasonable profit, nor, 
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from any phraseology employed in the instrument, upon what that profit 
must be computed. The Court cannot make a contract for the parties. 

But no equity arises out of the fact that it is too uncertain, vague and 
indefinite to be enforced; nor is any fraud to be imputed to the defendant 
because she declined to adopt the plaintiff's view of the whole trans- 
action and convey to him the property upon repayment of the expenses 
incident to  the acquisition of the Land Bank mortgage, plus a reasonable 
profit. The option, whatever its significance or imperfections, was not 
made a condition to the passing of the full beneficial interest in the 
premises to the grantees under plaintiff's deed, and this is sufficient to 
prevent its indirect enforcement upon the principle of constructive trust. 

Also, i t  must be noted that apart from its vagueness and indefiniteness, 
while the offer remained unilateral and unaccepted by the plaintiff, the 
latter had no equity in the premises and the transfer of the property by 
Dr. Atkinson would involve no breach of legal duty. The same prin- 
ciple would apply where a complete change of ownership had mean- 
while taken place-for example, through survivorship of the defendant 
in this case. I t  is also worthy of note that the plaintiff must have 
understood when he made the conveyance to the defendant and her hus- 
band by the entirety, such a change of ownership by virtue of the sur- 
vivorship would terminate his option. Assuming, for argument only, 
that acceptance of the offer would have made a valid contract, the Court 
is constrained to hold that the plaintiff did not manifest any desire to 
purchase the property or accept the offer within what the law would 
recognize as reasonable time, and the defendant violated no duty by 
rejecting his demand. 

RELATION O F  MORTGAGOR .4ND MORTGAGEE: I t  is argued that a fidu- 
ciary relation existed between the plaintiff as mortgagor and the 
defendant and Dr. Atkinson as mortgagees when plaintiff executed and 
delivered to them his deed, raising a presumption of fraud on the part 
of the mortgagees which they have not rebutted. Cole v. Boyd, supra. 

While the comparative dates of the execution of the deed and the 
assigning of the mortgage are in doubt, under the circumstances of this 
case priority is of little importance. The agreement between the plaintiff 
and his brother, requiring the latter to acquire or discharge the mort. 
gage, was made and completed before the deed was executed or the mort- 
gage assigned, and at  a time when they were at  "arms' length,'' with no 
fiduciary relation of any sort between them. Both the making of the 
deed and the acquisition of the mortgage were, therefore, agreed upon, 
when no fraud or oppression could have existed or have been practiced. 
Indeed, the acquisition of the mortgage, which between the parties meant 
extinction of the debt, was mentioned in the deed as part consideration. 
Under those circumstances, the legal presumption of fraud which, noth- 
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ing else appearing, arises when the mortgagor conveys to the mortgagee 
his equity of redemption would serve no purpose in law and does not 
arise, or, if it does, is rebutted by the very facts of the agreement. 

Moreover, under our interpretation of the agreement between the 
parties, i t  contemplated a settlement of the mortgage debt by Dr. Atkin- 
son, and under the agreement that was its effect. The relation of mort- 
gagor and mortgagees never actually existed between the parties, because 
the debt of mortgagor to the Land Bank was extinguished eo instante 
with the assignment to the defendant and her husband, and the mortgage 
could not have been enforced 'by them. Notwithstanding the form of 
the transaction and the fact that the mortgage still remains uncanceled 
of record, there would have been an equitable estoppel if any attempt 
had been made to assert the Land Bank mortgage against plaintiff; and 
this was never at  any time attempted. The estoppel is mutual. 

If there should be a doubt as to the application of this principle, and 
we think there should be none, the plaintiff is unable successfully to 
assert fraud at this late date in view of the plea of the statute of limita- 
tion made by the defendant. The fraud of which he complains, if fraud 
it was, took place 14 July, 1932, according to plaintiff's evidence; the 
facts were well known to him, and he has given no reason which would 
operate to postpone the running of the statute. 

We are not inadvertent to the testimony of Dr. Brooks to the effect 
that at about the time of the transaction, but upon a date he could not 
recall, Dr. dtkinson said that "Tom was about to lose the farm . . . that 
he did not want the farm to get out of the family, and that he was taking 
it over for the time being and holding it, hoping Tom would be able to 
redeem it." I t  is impossible to say whether this testimony relates, in 
point of time, to a contemplated or to an antecedent transaction. If it 
had been the choice of the plaintiff to rely on the establishment of an 
express trust, such evidence, if more definite in the particulars mentioned, 
might have been helpful in case it became necessary, by such evidence, 
to modify the written terms of the deed or of the preliminary agreement. 
That, however, is not the theory adopted by the plaintiff; nor did he 
ask for any reformation of his warranty deed on the ground of fraud or 
mistake. Gaylord v. Gaylord, 150 N. C., 222, 63 S. E., 1028. And there 
is no ambiguity in them which the testimony would be useful in ex- 
plaining. 

Upon these considerations, we are constrained to hold that the judg- 
ment of nonsuit was proper. I t  is 

Affirmed. 

S T A C ~ ,  C. J., dissenting: I t  is in evidence that the plaintiff conveyed 
his interest and equity in $50,000 worth of property to his brother and 
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the defendant on the terms set out in the letter of 12 June, 1932. Con- 
ceding that no fraud in the treaty has been shown and that the prayer 
of the complaint may be too broad, still it does not follow that the de- 
fendant is entitled to go without day and recover her costs. 

The only consideration moving to the plaintiff was that mentioned in 
the letter of 12 June, 1932, to wit: "For this you shall have l/i2 the net 
proceeds of the farm, mill, etc., each year. I f  the lumber can be sold you 
can come supt. sell, etc., having 1/2 the profits. . . . Further you may 
purchase the entire place mill & all any time you can & wish with a 
reasonable profit." 

Was the "old place,'' therefore, to be held for the joint benefit of both 
parties, with the right of the plaintiff at  any time he could and wished to 
purchase the entire place, or his brother's interest therein, at  a reason- 
able profit? Lutz v. Hoyle, 167 N. C., 632, 83 S. E., 749; Sylces v. 
Boone, 132 N. C., 199, 43 S. E., 645. The plaintiff so understood it, 
and upon this confidence the conveyance was made. No  other consid- 
eration passed. Brogden v. Gibson, 165 N. C., 16, 80 S. E., 966; Avery 
v. Stewart, 136 N.  C., 426, 48 S. E., 775. Such, also, was the under- 
standing of plaintiff's brother. I n  a letter dated 2 May, 1942, he ex- 
pressed regret that he had overlooked .plaintiff was "to have a hand in  
the sale of the lumber, trees, etc."; apologized for inadvertently pro- 
ceeding in disregard of his rights, and said: "You may come up right 
now, if you wish, and take charge of the works." Cunningham v. Long, 
186 N.  C., 526, 120 S. E., 81. 

I n  any event, as against a nonsuit, would not the plaintiff be entitled 
to an  accounting for one-half the annual net proceeds from the grantee 
in  possession? Sandlin v. Yancey, 224 N. C., 519. Equity shapes its 
decrees to fit the facts. McNinch v. Trust Co., 183 N. C., 33, 110 S. E., 
663. Because the plaintiff has asked for a whole loaf is no reason why 
he should be denied half a loaf, or even a few crumbs. Neither the 
form of the action nor the prayer of the complaint is a bar to a lesser 
recovery. McIntosh on Procedure, 423. However, the plaintiff is not 
reduced to this extremity. 

Nor is plaintiff's grantorship in the deed fatal to the case. Justice v. 
Sherard, 197 N. C., 237, 148 S. E., 241. The terms are in  writing, and 
they furnish the consideration for the transaction. Anderson v. Har- 
rington, 163 N. C., 140, 79 S. E., 426; Shelton v. Shelton, 58 N.  C., 292. 
The deed itself affords some evidence of the trust. I n  the warranty is 
the expression: "that the same is free and clear from all encumbrances 
except as is made a part of the consideration herein.'' The cases of 
Jones v. Jones, 164 N. C., 320, 80 S. E., 430, and Gaylord v. Gaylord, 
150 N .  C., 222, 63 S. E., 1028, are inapposite. See Allen v. Gooding, 
173 N. C., 93, 91 S. E., 694. 
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The plaintiff's brother never repudiated the terms of the conveyance 
during his lifetime. He  remitted plaintiff's one-half "division" of the 
timber sales from time to time, the last remittance being on 2 October, 
1942, only a few days before his death. Indeed, had he lived, the matter 
would have been settled without "any outsider coming into the contro- 
versy" according to one of his last letters. 

Can the defendant, who takes as grantee in the same deed, successfully 
claim sole seizin as survivor and repudiate the conditions on which the 
deed was acquired? Oil Co. v. Baars, 224 N.  C., 612; Ballard v. Boy- 
ette, 171 N. C., 24, 86 S. E., 175; B u m  v. McGregor, 90 N. C., 222; 
Blount v. Carroway, 67 N.  C., 396. I t  is of no consequence that she did 
not sign the letter of 12 June, 1932. Holden v. Strickland, 116 N. C., 
185, 21 S. E., 684. Where a conveyance is made on consideration of a 
confidence, equity will enforce the confidence against the grantee in the 
conveyance or against one in privity with the grantee. M c F a r l a d  v. 
Harrington, 178 N .  C., 189,100 S. E., 257; Cobb v. Edwards, 117 N. C., 
244, 23 S. E., 241; Owens v. Williams, 130 N.  C., 165, 41 S. E., 93; 
Lamb v. Pigford, 54 N.  C., 196; Brogden v. Gibson, supra, and cases 
there cited. 

The action readily survives the plea of the statute of limitations. The 
defendant repudiated the terms of the agreement in 1943-so admitted 
in the answer-which gave rise to this suit for declaration and impres- 
sion of trust and for an accounting. Not until such repudiation was the 
aid of equity invoked or needed. Peele v. LeRoy,  222 N.  C., 123, 22 
S. E. (2d), 244. Moreover, the defendant pleads the 10-year, the 7-year 
and the 3-year statute of limitations, which within itself is a repudia- 
tion of the agreement. 

My vote is for a reversal of the jud-gnent of nonsuit. 

WINBORNE and DENKY, JJ., concur in dissent. 

L. E. TAYLOR v. C. S. SCHAUR, APEX TRANSPORTATION, INC., AND 

AMERICAN TRUST COMPANY. 

(Piled 18 April, 1945.) 

1. Pleadings § l6c: Judgments § 32- 

The relief sought by T. in a former action by S. against T., in another 
county, being for an accounting between defendant T. and plaintiff S., 
arising out of an alleged breach of contract for  lease by S. to T. of certain 
truck operating rights, and the relief asked for by plaintiff T. in the 
instant case being for a restraining order against defendant S. and other 
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defendants in favor of T. to preserve alleged rights of T. in the same 
truck operating franchise, any judgment rendered in the former case 
would not afford the relief sought in the latter case; nor would a judg- 
ment in the former be re8 judicata in the latter. 

2. Abatement and Revival § 9: Judgment § 3% 

Where a judgment in a pending action would not support a plea of re8 
judicata in a second action, and the two actions are not the same and the 
results sought are dissimilar, a plea in abatement in the second action, on 
the ground that another action between the parties was then pending, is 
properly overruled. 

APPEAL by defendant Schaub from Williams, J., at December Term, 
1944, of DUPLIN. 

The plaintiff alleged that he was "the owner of certain operating 
rights by virtue of which he was permitted to do a transportation busi- 
ness by operating a fleet of trucks in Interstate Commerce"; that on or 
about 27 August, 1941, the plaintiff, L. E. Taylor, and the defendant, 
C. S. Schaub, entered into a contract the result of which was that an 
application was made to the Interstate Commerce Commission for 
approval of the transfer of the operating authority referred to from 
L. E. Taylor to C. S. Schaub, which application was approved by said 
Commission on 13 September, 1941, and upon such approval $3,450.00 
became due under said contract to the plaintiff by the defendant Schaub, 
as well as the obligation by said defendant to furnish the plaintiff leases 
for the operation by the plaintiff of his trucks in interstate commerce as 
lessee of said defendant; that said defendant has never paid to  the plain- 
tiff the amount he was obligated to  pay nor performed the other obliga- 
tions placed upon him by said contract; but that said defendant did on 
13 April, 1943, lease and transfer said operating rights to Apex Trans- 
portation, Inc., and did give to said corporation a t  the same time an 
option to purchase said operating authority, and thereby failed to pre- 
serve to the plaintiff the right to operate his trucks, as lessee, under said 
contract, and said defendant failed to perform any of the obligations to 
the plaintiff placed upon him by said contract; and that if the option 
to purchase be exercised by the Apex Transportation, Inc., the plaintiff 
would be permanently deprived of all his rights under said contract 
between him and the defendant Schaub; that the plaintiff did not know 
of the purported transfer and lease from said defendant to the Apex 
Transportation, Inc., until several weeks after they had been bargained 
for, and, upon learning thereof, the plaintiff immediately notified said 
Apex Transportation, Inc., not to pay to the defendant Schaub any 
future rents under its lease; that plaintiff is advised and informed, and 
so alleges, that under stipulation between the parties, rentals have'been 
put in escrow with the American Trust Company and that it now holds 
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several thousand dollars subject to the check of the Apex Transporta- 
tion, Inc., and of C. S. Schaub, if and when it is finally decided that 
said Schaub is entitled to the rental proceeds; that while these funds 
were being accumulated the plaintiff requested the Interstate Commerce 
Commission to reopen the case wherein the transfer of the operating 
authority from the plaintiff Taylor to the defendant Schaub was ap- 
proved, but said commission refused to so reopen said case; that the 
plaintiff is advised and believes, and therefore avers that he, the plaintiff, 
is entitled to have said operating rights transferred back to him by the 
defendant Schaub because of Schaub's total failure to conlply with his 
contract with respect to the purchase thereof, and because of his failure 
to grant to the plaintiff leases for the operation of his trucks, as agreed 
to as a part of his contract with the plaintiff, and if the defendant 
Schaub is permitted to carry out his lease and sells under the option 
given by him to the Apex Transportation, Inc., to purchase said oper- 
ating rights the plaintiff will be permanently deprived of his property 
rights in the aforesaid operating authority and thereby greatly damaged, 
as well also by being deprived of the said lease privileges contracted to 
be furnished him by such defendant; that the American Trust Company 
may be authorized to pay the funds now in its custody to the defendant 
Schaub and Apex Transportation, Inc., may exercise their option to 
purchase the operating rights and pay over the purchase price to defend- 
ant Schaub unless restrained from doing so by the court pending the 
determination of the rights of the parties; that unless the defendant 
Schaub complies with his contract of purchase from the plaintiff Taylor 
of the operating rights said contract should be annulled and the operat- 
ing rights referred to should be restored to  the plaintiff Taylor, and the 
defendant Schaub should have no rights by virtue of said contract; and 
the rental funds now being held by American Trust Company should be 
paid over to the plaintiff Taylor and not to defendant Schaub, as the 
plaintiff is the owner of and entitled to the restoration of the aforesaid 
operating rights, because of the breach of the contract by the defendant 
Schaub, and if said rights should not be restored by the court to him, the 
plaintiff is entitled to  recover of the defendant Schaub, because of his 
breach of contract, the sum of $40,000.00; "12. That the conduct of the 
said C. S. Schaub hereinbefore related in taking over these rights, with- 
out paying the purchase price at  the time of the approval of the transfer 
by the Illterstate Commerce Commission, as per agreement, and by his 
failure to notify this plaintiff of the proposed lease and option agreement 
with Apex Transportation, Inc., and by the execution of said lease and 
option agreement, without reserving and providing for lease privileges 
for this plaintiff for the operation of his trucks and by otherwise failing 
in all respects to comply with his contract with this plaintiff, constitutes 
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a wanton and malicious attempt to defraud this plaintiff and deprive 
him of valuable property rights without consideration. 

"13. That if the said C. S. Schaub is permitted to transfer to Apex 
Transportation, Inc., the operating rights referred to, and if said Apex 
Transportation, Inc., is permitted to pay over to him the purchase price 
and the rentals which have accumulated, i t  will cause this plaintiff 
irreparable damages. 

"Wherefore, the plaintiff prays the Court: 
"1. That this complaint be taken as an affidavit for the purpose of 

the restraining order prayed for. 
('2. For an order restraining American Trust Company and/or Apex 

Transportation, Inc., from paying over to the defendant, C. S. Schaub, 
any of the funds which have been accumulated as rentals for the operat- 
ing rights hereinbefore referred to, and from paying to said defendant 
any sum or sums whatsoever as a consideration in exercising the rights 
of Apex Transportation, Inc., to purchase said operating rights under 
the option agreement hereinbefore referred to;  and restraining said 
American Trust Company from honoring any check or checks against 
said account by C. S. Schaub and Apex Transportation, Inc., until the 
rights of the parties herein are determined, and also from honoring any 
check that may be given to C. S. Schaub by Apex Transportation, Inc., 
representing the purchase price or a part of the purchase price for said 
operating rights by virtue of the option agreement referred to herein. 

"3. For an order restraining C. S. Schaub from collecting any of the 
rents now being held in escrow by American Trust Company, and from 
collecting any sun1 from Apex Transportation, Inc., on the purchase 
price of the operating rights hereinbefore referred to and from deposit- 
ing or cashing or otherwise using any check or checks that may have 
been given or may be given by Apex Transportation, Inc., representing 
any of the rents above referred to or representing any part of the pur- 
chase price on the operating rights which were leased to Apex Transpor- 
tation, Inc., by the said C. S. Schaub, with option to buy. 

"4. For a judgment restoring said operating rights to this plaintiff 
and requiring Apex Transportation, Inc., and American Trust Company 
to pay over and deliver to this plaintiff all rents that have accumulated 
and that may hereafter accumulate, and if the Court shall be of the 
opinion that the plaintiff is not entitled to have said operating rights 
restored, then and in such event, for a judgment against C. S. Schaub for 
$40,000.00 actual damages and $10,000 punitive damages, and for sucg 
other and further relief as to the Court may seem just and proper." 

The cause came on to be heard by the judge holding the courts of the 
Sixth Judicial District, on application for a restraining order by the 
plaintiff, using the complaint as an affidavit for this purpose, and the 
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said judge considered, ordered, adjudged and decreed that the Apex 
Transportation, Inc., and the American Trust Company, be restrained 
from paying to the defendant Schaub any funds accumulated for rentals 
for the operating rights referred to in the complaint, under lease to 
Apex Transportation, Inc., by C. S. Schaub, and from paying to defend- 
ant Schaub any sum whatsoever as purchase price of said operating 
rights which resulted from the exercising of the option to purchase which 
said Schaub gave to said Apex Transportation, Inc., and restraining 
American Trust Company from honoring any checks against the account 
of said Schaub and Apex Transportation, Inc., for any of the funds 
referred to in the complaint, and also restraining said trust company 
from honoring any check given by Apex Transportation, Inc., to C. S. 
Schaub representing the purchase price of said operating rights by virtue 
of the agreement between the transportation and Schaub; and restrain- 
ing the defendant C. S. Schaub from collecting the funds held by the 
~ m e r i c a n  Trust Company and arising from rentals of said operating 
rights, and from collecting any sum from the Apex Transportation, Inc., 
on the purchase price of said operating rights ; and directing the defend- 
ants named to show cause why said restraining order should not be con- 
tinued till the final hearing. 

I n  response to the notice to show cause why the restraining order 
should not be continued to the final hearing, the defendant Schaub filed 
answer "That there is another action pending in the Superior Court of 
Wake County, N. C., between the same parties for the same cause of 
action, as will fully appear from certified copies of the summons and 

..mess as pleadings in the suit of C. S. Schaub, trading and doing bu,' 
Apex Motor Lines, v. L. E. Taylor, trading and doing business as L. E. 
Taylor & Son, attached hereto as Exhibit 'A,' and made a part of this 
answer"; that the plaintiff seeks no relief in this action which cannot 
be obtained in said action pending in Wake County; that the plaintiff 
is estopped from maintaining this action by admission in his answer and 
allegation in his further answer and defense in said action pending in 
Wake County; that the plaintiff Taylor is bound by his undertaking in 
an application to Interstate Commerce Commission to have a suit remain 
in status  quo, said undertaking being to the effect that he, Taylor, stands 
ready and willing to have an accounting with C. S. Schaub as prayed 
for by Schaub in his complaint in the action pending in Wake County; 
that application of the plaintiff to the Interstate Commerce Commission 
mas denied and the plaintiff is now able and bound by his undertaking 
to have an accounting between him and defendant Schaub taken in the 
action pending in Wake County in  which action not only all the plain- 
tiff's rights referred to in the answer in that action, but also all such 
rights referred to in the complaint in this action, may be adjudicated; 
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and plaintiff may not now avoid the effect of his undertaking in the 
action pending in Wake County by the prosecution of this subsequent 
action in Duplin County. 

The complaint and answer in the action in Wake County which the 
defendant Schaub set up as a bar to this action are to the effect that the 
plaintiff therein, C. S. Schaub, as purchaser, and the defendant therein, 
L. E. Taylor, as seller, entered into a sales agreement for the purchase 
and sale of certain operating rights, and made application to the Inter- 
state Commerce Commission, under the Motor Carrier Act, 1935, for 
the substitution of the plaintiff as purchaser in lieu of the defendant as 
applicant, and for the transfer of the application for a certificate of 
public convenience and necessity from the defendant to the plaintiff, 
that the application was approved by the Commission and thereupon, 
under the contract between them, the transfer became consummated and 
the plaintiff became indebted to the defendant for the purchase price 
thereof, to wit: $3,500.00, less $50.00 payment theretofore made thereon; 
that thereupon the plaintiff undertook to make a settlement with the 
defendant and to lease the trucks belonging to the defendant for the 
operation thereof by the defendant as operating agents, as provided in 
the contract of purchase between the said Taylor and Schaub; that the 
defendant neglected and failed to co-operate with the plaintiff in carry- 
ing out raid contract, and continued to operate his trucks in violation of 
said contract; that this misconduct on the part of the defendant was a 
breach of said contract and prejudicial to the certificate then pending 
before the Interstate Commerce Commission; that for more than seven 
months after plaintiff had endeavored to carry out the contract with 
defendant, the defendant continued to operate his trucks in his own name 
in violation of said contract; and the defendant continued to operate 
his said trucks in violation of his contract and in violation of the rules 
of interstate commerce notwithstanding the efforts and willingness of 
the plaintiff to comply with said contract, and "consequently no settle- 
ment has ever been had between the plaintiff and the defendant"; that 
by reason of certain payments made by the plaintiff for the benefit of 
the defendant "the entire purchase price of said operating rights has 
become extinguished, and the defendant has become indebted to the 
plaintiff over and above said contract purchase price in the sum of a t  
least $525.15"; that due to the defendant Taylor's continued failure to 
comply with said contract with the plaintiff Schaub, and failure to con- 
form to the rules of the Interstate Commerce Commission, and with the 
law, it was in March, 1943, mutually agreed by the plaintiff and defend- 
ant that the lessee operation by the defendant should be discontinued; 
and that since no settlement has ever been made between plaintiff and 
defendant, the plaintiff is entitled t6 an accounting in order "to deter- 
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mine the amount of money due the plaintiff by the defendant"; that the 
plaintiff on 13 April, 1943, by and with approval of the Interstate Com- 
merce Commission, leased and transferred the operating rights to the 
Spex Transportation, Inc., and since said transfer said corporation has 
been sole operator thereof and in sole control thereof; "Wherefore, plain- 
tiff prays that he have an accounting by and between him and the 
defendant in order to ascertain the amount due plaintiff by the defend- 
ant, and in order that there may be a full and complete settlement by 
and between the plaintiff and the defendant in all matters growing out 
of said purchase and sale agreement, and of the said lessee operation as 
herein set forth; and that plaintiff have and recover judgment against 
the defendant for the sum of a t  least $525.15, that the plaintiff have and 
recover of the defendant all costs hereof and such other and further relief 
as the Court may consider just and proper." 

The defendant Taylor in answer to the complaint of plaintiff Schaub 
admitted that he and Schaub made application to Interstate Commerce 
Commission for substitution of plaintiff Schaub for defendant Taylor 
in certificate of public convenience and necessity, but avers that the 
plaintiff has violated the contract of transfer between defendant and 
plaintiff by not paying the purchase price agreed upon and for that 
reason the plaintiff is not the owner of or entitled to the possession of 
the said operating authority; the allegation that defendant Taylor 
refused to make a settlement with plaintiff Schaub is denied, and it is 
averred that the defendant Taylor stood ready a t  all times to comply 
with the terms and conditions of the contract just as soon as the plaintiff 
made settlement thereunder as he was due to do; that if the plaintiff 
Schaub had paid the defendant Taylor the amount due, there would 
have been no delay by this defendant in doing the things contracted for, 
and any delay or failure on the part of the defendant to carry out the 
terms of said contract was due to the failure on the part of the plaintiff 
to pay to the defendant the money due him under said contract; that 
it  is denied that the defendant owed the plaintiff anything for payments 
made by the plaintiff on behalf of the defendant, i t  is admitted, however, 
that the plaintiff paid the defendant $350.00 on the purchase price of 
$3,500.00 named in the contract for the operating rights ; it is specifically 
denied not only that any settlement has been made between the parties 
to the contract, but also that any request has been made therefor by the 
plaintiff; that on 13 April, 1943, the plaintiff attempted to lease and 
transfer said operating rights to  Apex Transportation, Inc., in complete 
disregard of the rights of the defendant under the contract between 
plainltiff Schaub and the defendant; and as a further defense the defend- 
ant Taylor, on 27 Bugust, 1941, entered into a contract with plaintiff 
Schaub for the sale of said operating rights and entered into an appli- 



cation to the Interstate Commerce Cominission for approval of a transfer 
of the operating authority from defendant Taylor to the plaintiff Schaub, 
which application was approved 13 September, 1941, at which time the 
plaintiff Schaub, under his contract with defendant Taylor, became 
indebted to the defendant Taylor for the balance of the purchase price 
for said operating authority, namely, $3,450.00; as well as otherwise 
obligated to make certain leases to the defendant Taylor for the opera- 
tion of his trucks, in Interstate Commerce, as lessee; that the plaintiff 
Schaub has never paid the defendant Taylor the amount contracted for 
and has attempted to transfer the said operating authority to the Apex 
Transportation, Inc., without preserving for the defendant the perma- 
nent leases and operating rights and other services which he had agreed 
to do in his said contract with the defendant; that the defendant did 
not know of the attempted transfer by the plaintiff Schaub to the Apex 
Transportation, Inc., until several weeks thereafter, which constituted 
a fraud upon the defendant, and the defendant, since the discovery of 
said fraud, filed petition with the Interstate Commerce Commission for 
reconsideration of the approval for the substitution or transfer of the 
certificate, asking that said transfer be declared null and void and that 
the order approving the application for substitution of plaintiff, as 
owner, be reopened; that the defendant Taylor "is ready and willing to 
have an accounting with the plaintiff as soon as the application filed 
with the Interstate Commerce Commission has been passed on and no 
intelligent nor proper accounting between the plaintiff and defendant 
can be had until after it is determined by the Interstate Commerce 
Commission whether or not the transfer to the plaintiff of the operating 
rights referred to in the complaint shall be declared null and void"; and 
i t  is specifically "alleged that a proper accounting cannot be had until 
after said application has been disposed of"; "Wherefore, this defendant 
prays that this case remain in status quo until after the Interstate Com- 
merce Commission has passed on the rights of the plaintiff and this 
defendant with respect to the operating authority referred to in the com- 
plaint, and if and when that has been done, this defendant stands ready 
and willing to have a proper accounting to determine the rights of the 
parties herein with respect to the things referred to in the complaint 
and in this answer." 

The plaintiff Schaub in a reply filed to the answer filed by the defend- 
ant Taylor, admits that on 27 August, 1941, plaintiff and defendant 
entered into the contract as alleged, and that operating authority re- 
ferred to therein was on 13 September, 1941, assigned and transferred 
to plaintiff Schaub from defendant Taylor, whereupon said plaintiff 
became indebted to said defendant in the sum of $3,450.00, the balance 
due on purchase price, ~ h i c h  amount plaintiff alleges mas duly paid by 
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the payment of $350.00 i11 cash, "and by way of rentals accruing and 
beconi~ng due plaintiff by defendant on trucks leased by plaintiff from 
defendant" and in  fact plaintiff has overpaid defendant to the extent 
of $525.15; admits that on 13 April, 1943, plaintiff assigned and trans- 
ferred said operating authority to the Apex Transportation, Inc., under 
operating lease agreement approved by Interstate Commerce Commis- 
sion, as he, as owner thereof, had a right to do; denies that any fraud 
was perpetrated upon the defendant Taylor or that he was thereby 
wrongfully deprived of any right, since he had previously sold and 
assigned any and all rights which he had therein to the plaintiff; that 
the defendant Taylor had no enforceable rights under said contract, 
except to collect the purchase price of said operating authority, and that 
any agreement in said contract relative to the leasing of trucks was 
incapable of definite interpretation and was terminable at  will; denies 
that "a proper accounting cannot be had between plaintiff and defend- 
ant, or that an adjudication herein of their contract rights cannot be had 
until after said matter is considered by the Interstate Commerce Com- 
mission for that said Interstate Commerce Commission has no jurisdic- 
tion to adjudicate the contract rights arising between the plaintiff and 
the defendant, or of the rights to an accounting between them under said 
contract; but on the contrary this Court has complete jurisdiction 
thereof," whereupon the plaintiff renews the prayers contained in the 
complaint. 

On 19 December, 1944, at  Sanford, his Honor, Williams, judge hold- 
ing the courts of the 6th Judicial District, after hearing the contentions 
of the parties, denied the plea in abatement filed by defendant Schaub 
and overruled the defendant's motion to dismiss the action, and con- 
tinued the restraining order till the final hearing. Pending the final 
hearing, however, the Apex Transportation, Inc., is authorized to pay 
to the American Trust Company, as stakeholder, such payments and 
rents as are or may become due, subject to the final determination of the 
rights of the parties to this action, to be paid out on the further orders 
of this Court; all conditioned upon the plaintiff Schaub increasing the 
undertaking heretofore given by him. 

To the refusal of the court to grant his motion that the action abate 
and that the restraining order be dissolved, and to the refusal of the 
court to grant his motion that the action abate as to him, defendant 
Schaub, and the restraining order as to him, defendant Schaub, be dis- 
solved, the defendant Schaub preserved exception, and appealed to the 
Supreme Court. 

The Apex Transportation, Inc., filed answer to the effect that it, said 
transportation, on or about 13 April, 1943, purchased the operating 
rights referred to in the complaint from the defendant Schaub, who 
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was clothed with all indicia of ownership, and without any knowledge of 
the claim of the plaintiff Taylor to such ownership, and that it was an 
innocent purchaser for value of said operating ?uthority; and that the 
plaintiff Taylor, having clothed the defendant Schaub with all indicia 
of ownership of such operating authority, is now estopped to deny the 
title of the Apex Transportation, Inc., and pleads such estoppel in bar 
of the plaintiff Taylor's right to recover said operating authority; and 
prays that it be adjudged the owner of said operating rights subject 
to the payments of the balance of the purchase price, and that it be 
directed as to whom such balances should be made. No  appeal was 
taken by the Apex Transportation, Inc. 

R. D. Jo l zmon and Langston,  Al len & T a y l o r  for p la in t i f  T a y l o r ,  
appellee. 

R. R o y  Carter  and J l u r r a y  A l len  for defendant C. S. Schaub,  appel- 
lant.  

SCHEKCK, J. The denial of his Honor of the defendant Schaub's 
motion to abate the plaintiff Taylor's action and to dissolve the restrain- 
ing order theretofore issued and the making by the defendant Schaub, 
the appellant, of such ruling on the part of the court the bases of excep- 
tive assignments of error raise the determinative question posed on this 
appeal, namely: Was there another action pending in the Superior 
Court of Wake County between the same parties and involving the same 
causes of action as are involved in the instant case pending in the Supe- 
rior Court of Duplin County? I f  the answer is in the negative his 
Honor's ruling was correct; if, on the other hand, the answer is in the 
affirmative his Honor's ruling was in error. 

I n  the instailt case, pending in the Superior Court of Duplin County, 
the plaintiff Taylor seeks to have the defendant American Trust Com- 
pany and/or Apex Transportation, Inc., restrained from turning over to 
defendant Schaub any funds in payment of the operating rights which 
Schaub is alleged to have contracted to lease, with option to purchase, 
to Apex Transportation, Inc., and to restrain Schaub from collecting 
any of the funds held in escrow by the American Trust Company or any 
funds from the Apex Transportation, Inc., on the purchase price of said 
operating rights; and seeks further to have judgment restoring to the 
plaintiff Taylor said operating rights and to recover all rents that 
accumulate on said operating rights, or in the event the plaintiff cannot 
recover said operating rights that plaintiff recover $40,000.00 damages 
of the defendant Schaub. 

The instant case pending in Duplin County is to restrain some of the 
defendants from paying over certain funds arising from rental and sale 
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of the operating rights, and to restrain the defendant Schaub from 
collecting any such funds; the object of such restraining order being to 
prevent the consummation of the contract of purchase and sale of the 
operating rights alleged to have been wrongfully entered into by defend- 
ant Schaub with the defendant Apex Transportation, Inc., in derogation 
of the rights of the plaintiff Taylor. I n  other words, the principal 
purpose of the instant case in Duplin County is to restrain any action 
which would render the plaintiff Taylor's suit to recover back the oper- 
ating rights ineffective. Whereas in  the former case pending in Wake 
County, the defendant therein, being the same person as the plaintiff in 
the instant case, the principal purpose of the defendant Taylor, as 
evidence by his admissions in his answer and averments in his further 
defense, was to obtain an accounting between him, Taylor, and the 
plaintiff Schaub of the matters and things growing out of the contract 
between them of purchase and sale of the operating rights. 

The relief sought by Taylor in the former case being for an accounting 
between defendant Taylor and plaintiff Schaub and in the instant case 
being for a restraining order against defendant Schaub and others in 
favor of plaintiff Taylor, any judgment rendered in the former case 
would not afford the relief sought in the latter case; nor would a judg- 
ment in the former case be res judicata in the latter case. 

I t  would therefore seem that a negative answer to the question posed 
is indicated and that his Honor was correct in disallowing the motion 
of the defendant Schaub to abate the latter action. "In accordance with 
the rule that the relief sought in both actions must be the same in all 
material respects, a test frequently applied in determining the identity 
of the causes of action, and which is applicable in equity, as well as law, 
is, whether the relief sought in the second action, to which abatement is 
pleaded, is fully covered hy, and obtainable under, the relief asked in 
the prior action, which is  leaded in abatement, that is, is a judgment 
based on the cause of action alleged in the second action legally possible 
in the first action, which was brought for the purpose of obtaining such 
judgment. Under this test a second action should be abated, if the party , 
who institutes it is able to obtain in the prior pending action all the 
relief which he asks in the second, or to which he is entitled; or, as 
otherwise expressed, a second action should be abated where every mate- 
rial right or question asserted therein could be adjudicated in the prior 
pending action, or where the whole purpose of the second action is at- 
tainable in the first, or where the prior action is effectual and the party 
can obtain his remedy therein as completely as in the second action." 
1 C. J. S., Abatement and Revival, par. 43; 1 Am. Jur., abatement and 
Revival, pars. 28 et  seq. 
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"Where a judgment in a pending action would not support a plea of 
res judicata in a second action, and the two actions are not the same and 
the results sought are dissimilar, a plea in abatement in  the second action 
on the ground that another action between the parties was then pending 
is properly overruled." Syllabus of Comr. of  Banks v. Gavin, 202 N. C., 
843, 163 S. E., 682. 

"The plea in abatement was properly overruled. Hawkins v. Hughes, 
87 N. C., 115. The causes of action are different in the two suits. 9 
final judgment in the action brought in Vance County would not support 
a plea of res judicata in the subsequent proceeding instituted in Warren 
County. This is one of the tests of identity. Bank v. Broadhurst, 197 
K. C., 365, 148 S. E., 452. I n  short, the two suits are unlike: the causes 
of action are not the same; and the results sought are dissimilar. 1 
C. J., 56. This renders the plea in abatement bad." Brown, v. Polk, 
201 N. C., 375, 160 S. E., 357. 

The plaintiff in the instant case, Taylor, is not estopped to maintain 
the action in  Duplin County, for the reason that no counterclaim was 
pleaded in the former action in Wake County by the defendant Schaub, 
and this action in  Duplin County is against the defendant Schaub for 
transferring the operating rights of the plaintiff Taylor, without his 
knowledge and consent, and in fraud of his rights to operate his trucks, 
as he had theretofore done, and for return of said rights, or in  the event 
he could not recover said rights, for damages for the loss thereof; and 
against the Apex Transportation, Inc., to whom such rights had been 
transferred for any amount due for the purchase of said rights and any 
rentals accruing thereon; and against the American Trust Company to 
follow the funds so accruing; the last two defendants were not made 
parties to the first action, which was brought for an accounting, and no 
judgment in that action would be binding upon them. 

The present status is the action in  Wake County of Schaub v. Taylor 
for an  accounting, and the action in Duplin County of Taylor against 
Schaub and two other defendants, to which the defendant Schaub has 
filed plea in abatement and motion to dismiss, and his codefendant, 
Apex Transportation, Inc., has filed answer to the merits. Under these 
circumstances his Honor committed no error in  denying the plea in 
abatement and overruling the motion to dismiss for the reason that 
another case was pending between the same parties for the same cause of 
action and his order should be affirmed, and it is so ordered. 

Affirmed. 
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MAX PERRY V. B. R. ALFORD AND J. &I. ALFORD (ORIGIXAL PARTIES 
DEFEND.~NT) AND 0 .  L. ARNOLD (ADDITIONAL PARTY D E F E N D ~ ~ N T ) .  

(Filed 18 April, 1945.) 

1. Adverse Possession 9 6- 

Where plaintiff alleges title by adrerse possession under color but pro- 
duces no evidence of acts of asserted dominion and possession, whatever 
acts of possession, previously exercised by his predecessors in title, were 
discontinued and cannot avail him. 

2. Adverse Possession § 1- 

The listing and payment of taxes on land may be a relerant fact in 
connection with other circumstances tending to show claim of title, but 
not sufficient alone to show adverse possession. 

3. Same-- 

Adrerse possession must h a r e  been actual, open, continuous, and 
denoted by the exercise of acts of dominion over the land in making the 
ordinary use and taking the ordinary profits of which it  is susceptible. 

4. Adverse Possession § 19- 

I11 an action for trespass, title being involved and plaintiff alleging 
adverse possession under color, where plaintiff's evidence tended to show 
that  he lived ten or more miles from the land and saw i t  about once a 
year, that he never cultivated it ,  never sold or cut timber or ~vood. never 
built on it, or fenced it ,  but just recorded his deed and paid the taxes, 
there is no evidence of adverse possession and motion for judgment as  of 
nonsuit was properly allowed. 

APPEAL by plaintiff f r o m  Rudis i l l ,  Special  Judge ,  a t  November Term, 
1944, of FRANKLIK. Affirmed. 

T h i s  was a n  action to recover damages f o r  wrongful cut t ing of timber 
on  land  alleged t o  belong t o  t h e  plaintiff. Defendants  denied plaintiff's 
title. A t  the conclusion of the  evidence defendants' motion f o r  judgment 
of nonsuit was allowed, and  plaintiff appealed. 

G. M.  B e a m  for p l a i n t i f ,  appel lant .  
Mnlone  & X a l o n e  f o r  0. L. Arno ld ,  appellee. 
L u m p k i n  d L u m p k i n  for B. R. A l ford  and J .  H. A l f o r d ,  appellees. 

DEVIN, J. T h e  action was f o r  trespass on land, and  title was drawn 
i n  question. Plaintiff claimed under  deed f r o m  David  R. Arnold and 
wife dated 1 December, 1932, purpor t ing  to convey 3 3  acres of described 
land. Plaintiff admitted want  of tit le i n  his  grantors ,  bu t  asserted 
adverse possession under  the  deed a s  color of tit le f o r  more  t h a n  seven 
years, sufficient t o  vest t i t le  under  the statute, G. S., 1-38. This  the  
defendants denied. 
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Upon the hearing the court below was of opinion that the evidence of 
adverse possession offered by plaintiff m7as insufficient to carry the case 
to the jury and granted defendants' motion for judgment of nonsuit. 
Plaintiff's appeal presents the question of the propriety of this ruling. 

From the plaintiff's testimony it appeared that he lived ten or twelve 
miles from the land and only saw i t  about once a year; that the land had 
been in cultivation at  one time but since he took his deed had been per- 
mitted to grow up in broomstraw and small pines; that on one occasion 
he permitted 0. L. Coley to cut a few cedar posts. He  testified: "I 
claim possession because I have a deed that is recorded and I have been 
paying the taxes. I have not been in possession any more than what 
Coley and Ode Arnold both told me-told me it was my land. I have 
never cultivated any of the land, never sold any timber, cut any wood, 
built any house on it or put any fence around any of it. I have just 
recorded the deed and paid the taxes since 1932." 

We think this evidence, considered in the light most favorabIe for the 
plaintiff, fails to show such acts of asserted dominion and possession as 
would constitute adverse possession as defined by this Court in Locklear 
v. Savage, 159 W. C., 236, 74 S. E. 347; Vance v. Guy ,  223 N. C., 409; 
Berry  v. Coppermith, 212 N. C., 50, 193 S. E., 3 ;  Alexander v. Cedar 
Works ,  177 N. C., 137, 98 S. E., 312. Whatever acts of possession had 
been previously exercised by plaintiff's predecessors in title were discon- 
tinued, and cannot avail him on this record. .Malloy v. Bruden, 86 N.  C., 
251. The listing and payment of taxes on the land might be a relevant 
fact in connection with other circumstances tending to show claim of 
title, but not sufficient by itself to show adverse possession. Chn'stman 
v. Hilliurd, 167 K. C., 4 (7)  ; R u f i n  v. Overby, 88 N.  C., 369 (373) ; 
Malloy v. Bruden, 86 N. C., 251. To  constitute adverse possession the 
possession must have been actual, open, continuous, and denoted by the 
exercise of acts of dominion over the land in making the ordinary use 
and taking the ordinary profits of which it is susceptible. Currie v. 
Gilchrist, 147 N .  C., 648, 61 S. E., 581; Alexander v. Cedar Works ,  
supra; 1 Am. Jur., 865, 877. 

Plaintiff's exception to the court's ruling in sustaining objection to a 
propounded question whether defendant 0. L. Arnold had entered into 
possession of an adjoining tract is without merit. Evidence relating to 
an  alleged oral exchange of lands between plaintiff's grantor and his 
brother, if competent, could not aid the plaintiff on the issue of title 
here presented. Nor was the exclusion of secondary evidence as to lost 
tax records for certain years prejudicial to the plaintiff, since his pay- 
ment of all taxes, if admitted, must be held insufficient to carry the case 
to the jury on the question of adverse possession. R u f i n  v. Overby, 
supra. 

Judgment affirmed. 
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STATE v. WILLIE GRANDALL. 

(Filed 2 May, 1945.) 

1. Assault and Battery 5 14: Constitutional Law 9 3% 

In  case of an assault with a deadly weapon, the person convicted (or  
one who pleads guilty) shall be punished by fine or imprisonment, o r  both, 
a t  the discretion of the court. G. S., 14-33. And, when no time is fixed 
by the statute. imprisonment for two years will not be held to be cruel or 
unusual and violatire of Art. I, see. 14, of the Constitution of North 
Carolina. 

2. Criminal Law § 17- 

The retraction or withdrawal of a plea of guilty, made by a defendant 
in a recorder's court, is not a matter of right when the case has been 
appealed to  the Superior Court, and rnotion to be allowed to so retract is 
addressed to the sound discretion of the court. 

3. Criminal Law §§ 14%, 17- 
Where a defendant pleads guilty in a court inferior to the Superior 

Court, such as  a recorder's court, and that  fact appears upon the face of 
the record as  i t  comes to the Superior Court on his appeal from a judg- 
ment of the inferior court, his appeal cannot call into question the facts 
charged, but brings up for  review only matters of law, and the defendant 
is not entitled to a trial de ~zovo. 

4. Criminal Law §§ 17, 33- 
A plea of guilty is not only an admission of guilt, but is a formal con- 

fession of guilt before the court in which defendant is  arraigned. 

5. Appeal and Error § 4 9 b -  
The law discussed in any opinion is set within the framework of that 

particular case. 

6. Criminal Law § 17- 
Where a plea of guilty is general i t  covers all offenses charged in the 

warrant or in the indictment. 

BARNHILL, J., dissenting. 
SCHERCK and SEAWELL, JJ., concur ill dissent. 

APPEAL by defendant from Bul-ney, J., a t  January Term, 1945, of 
BE~~UFORT. 

Criminal prosecution begun in  the recorder's court for Washington, 
Long Acre, Chocowinity and part of Bath Townships in  Beaufort 
County, North Carolina, upon a warrant issued out of said court, charg- 
ing defendant with assault upon one J. E. Roberson (1) with a deadly 
weapon, to  wit, a bicycle, and (2) with a deadly weapon, to wit, a 
shotgun. 
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The record proper shows that upon trial in the recorder's court defend- 
ant pleaded guilty. Thereupon the court entered judgment reciting 
therein that "Upon the trial of this case the defendant pleads guilty," 
and ordering and adjudging that he be confined in the common jail of 
Beaufort County for two years to be assigned to work the roads. From 
this judgment defendant appealed to Superior Court. 

When the case came on for hearing on such appeal the court in its 
discretion refused to allow defendant to withdraw the plea of guilty 
entered in the recorder's court and, after hearing evidence offered by 
both State and defendant, entered judgment that defendant be confined 
in the common jail of Beaufort County and assigned to work under the 
direction of the State Highway and Public Works Commission for a 
term of two years upon the charge of assault with a deadly weapon to 
which he had heretofore pleaded guilty. ( I t  is noted here that in the 
original transcript of the record as filed in this Court on this appeal the 
last clause in the judgment reads: '(To which charge the defendant had 
heretofore pleaded not guilty." But the Clerk of the Superior Court of 
Beaufort County, in response to request from this Court, has sent up a 
certified copy of the judgment as it appears of record in his office, and as 
so certified the clause reads: "To which charge the defendant had here- 
tofore pleaded guilty"). 

Defendant excepted to this judgment and appeals to Supreme Court, 
and assigns error. 

Attorney-General  M c M u l l a n  and Assis tant  At torneys-General  R h o d e s  
a n d  M o o d y  for t h e  S t a t e .  

H.  8. W a r d  for de fendan t ,  appel lant .  

WINBORNE, J. The only assignment of error appearing in the record 
on this appeal is to the judgment as signed in the Superior Court. 9 s  
grounds for the exception to the judgment, stated in brief filed through 
counsel for defendant, two questions are submitted for consideration, 
substantially these: Firs t :  That the imposition of the sentence of two 
years in prison, after having heard the evidence, as set forth in the judg- 
ment, taken in connection with the refusal of the court to allow a retrac- 
tion or withdrawal of the plea of guilty in accordance with motion of 
defendant, constituted an abuse of discretion, designated by counsel for 
the defendant as "an erroneous view of the discretion" exercised in 
regard to both the refusal of the motion and the punishment imposed. 
Thus, apparently, it is conceded that in both respects the subjects were 
addressed to the sound discretion of the court, and are not matters of 
right. 
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As to the punishment imposed: The pertinent statute, G. S., 14-33, 
provides that ('in all cases of an assault, with or without intent to kill 
or injure, the person convicted shall be punished by fine or imprisonment, 
or both, a t  the discretion of the court," subject to provisos not applicable 
here. And the decisions of this Court are to the effect that when no 
time is fixed by the statute, imprisonment for two years, as in  the case 
a t  bar, will not be held to be cruel and unusual, and violative of Article I, 
section 14, of the Constitution of North Carolina. See S. v. Moschoures, 
214 N. C., 321, 199 S. E., 92, citing S. v. Parrington, 141 N. C., 844, 
53 S. E., 954; 8. v. Daniels, 197 N .  C., 285, 148 S. E., 244, and cases 
there cited. 

As to refusal of motion to allow defendant to retract or withdraw the 
plea of guilty entered by him in recorder's court: Such a retraction is 
not a matter of right, and a motion to be allowed to so retract is ad- 
dressed to the sound discretion of the court. 8. v. Brunner, 149 N .  C., 
559, 63 S. E., 169. Furthermore, where a defendant pleads guilty in a 
court inferior to the Superior Court, such as the recorder's court in this 
case, and that fact appears upon the face of the record as it comes to the 
Superior Court on his appeal from a judgment of the inferior court, 
his appeal cannot call into question the facts charged, but brings up for 
review only matters of law, and the defendant is not entitled to a trial 
de novo. S. v. Warren, 113 N. C., 683, 18 S. E., 498. 

I n  the Warren case, supra, the Court, distinguishing it from the case 
8. v. Koonce, 108 N.  C., 752, 12 S. E., 1032, held that the defendant had 
restricted himself by his plea of guilty, and that on such plea there can 
be no facts left open for consideration by a jury and, hence, the sole 
question pesented-for review on appeal to Superior Court is one of law. 
The Warren case, supra, is similar in factual situation to the case in 
hand. When defendant there was brought to trial before the justice of 
the peace he pleaded guilty and was ordered to pay a fine and costs. He  
appealed to superior-Court and the record on such appeal revealed the 
fact that he had so pleaded. Here, a plea of guilty was entered on the 
trial in a recorder's court and likewise appeared in the record on appeal 
to the Superior Court. The provisions of the statute relating to appeals 
from judgments of a justice of the peace in criminal cases, G. S., 15-177, 
and provisions of the act relating to appeals from judgments of the 
recorder's court in which defendant was tried, Public-Local Laws 1911, 
chapter 74, see. 7 (e), are similar. I n  the former, it is provided that 
"in all cases of appeal, the trial shall be anew, without prejudice from 
the former proceedings." I n  the latter, it is provided that "upon such 
appeal the trial in Superior Court shall be de novo on papers certified 
from said recorder's court." Hence, the law as declared in 8. v. Warren, 
supra, is applicable and controlling here. "A plea of guilty is not only 
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an admission of guilt, but is a formal confession of guilt before the court 
in which the defendant is arraigned." Walker, J., in 4. v. Branner, 
supra. 

I n  this connection attention has been given to the cases S. v. Ingram, 
204 N. C., 557, 168 S. E., 837; S. v. McKnight, 210 N .  C., 57, 186 S. E.. 
437, and to 8. v. Cox, 216 N. C., 424, 5 S. E. (2d), 125. These cases are 
distinguishable from that in hand. 

The statement in the Ingram case, supra, that the plea of defendant 
was admissible against him upon the trial in Superior Court must be 
read in connection with the facts of the case, that is, that the record of 
the municipal court failed to show on its face that the defendant had 
pleaded guilty in that court and on the trial in the Superior Court par01 
testimony offered by the State was admitted tending to show that one of 
the two defendants had pleaded guilty in the municipal court. Reference 
to the record reveals that exception to this evidence related to its com- 
petency. I n  the McKni,ght case, supra, the record as i t  came from the 
recorder's court failed to show that the defendant entered a plea of guilty 
in that court, and this Court held that, without resorting to certiorari 
or recordari, the judge exceeded his authority in undertaking dehors the 
record to determine the question as to the plea of defendant in recorder's 
court. And in the case S. v. Cox, 216 N. C.. 424, 5 S. E. (2d), 125, it is 
expressly stated that the question as to whether the case was in Superior 
Court for review or for trial de novo--defendant having pIeaded no10 
contendere in the county court-was not presented for determination on 
that appeal. "The law discussed in any opinion is set within the frame- 
work of that particular case." Barnhill, J., in Light Co. v. Moss, 220 
N.  C., 200, 17 S. E. (2d), 10. See also S. v. Utley, 223 N. C., 39, 
25 S. E. (2d)) 195; S. v. Boyd, 223 N .  C., 79, 25 S. E. (2d), 456; Byers 
v. Byers, 223 N. C., 85, 25 S. E. (2d), 466. 

The hearing of evidence in the Superior Court was only for the pur- 
pose of enabling the court to pass upon the validity of the judgment of 
the recorder's court. And while it appears from the judgment entered 
in Superior Court that defendant was sentenced by the Superior Court, 
and to a term in prison, the length of the terms of imprisonment named 
in the two judgments is the same. Hence, the judgment of the Superior 
Court is tantamount to an affirmance of the judgment of the recorder's 
court. Therefore, on this record we are not called upon to say whether 
the Superior Court may or may not impose a greater or less sentence 
than was imposed by the inferior court from which the appeal is taken. 
The plea of guilty forecloses any further consideration of the facts. 

Second: That the judgment of Superior Court referred to one charge 
to which defendant pleaded "not guilty," and hence that it is not clear 
to which charge the sentence related. This is clarified by the certified 
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copy of the judgment sent up at  the request of this Court as set Yorth 
hereinabove in  statement of the case. The plea of guilty appears to have 
been general, and covers all offenses charged in the warrant. 

The judgment below is 
Affirmed. 

BARNHILL, J., dissenting: Three men were standing in a lane. De- 
fendant approached on a bicycle and ran into one of them, the prosecut- 
ing witness, J. E. Roberson, and knocked him down. Roberson got up 
and said, "I ought to take this piece of board up and knock you in the 
head." Defendant replied, "Wait a minute, God damn you, I will get 
you." H e  then went off and got a gun but did not get nearer than 200 
or 250 yards of Roberson. He  testified the bicycle incident was an acci- 
dent. Roberson said he thought so too until defendant replied to him 
in an angry tone. 

Upon this evidence, stated in the light most favorable to the State, 
defendant was arrested under a warrant charging an assault with a 
deadly weapon, a bicycle, and also with a gun. A t  the trial he was with- 
out counsel and the record indicates that he pleaded guilty. Sentence of 
two years was imposed. H e  appealed to  the Superior Court. 

When the cause came on for hearing in the Superior Court, his counsel 
attempted to withdraw his plea of guilty and enter a plea of not guilty. 
His motion was denied and the court proceeded as if it was an appellate 
court of review, and, after hearing the evidence, pronounced judgment 
of two years imprisonment. The majority opinion approves. My view 
of the law is such that I am unable to concur. 

It is said the court, in  denying the defendant's motion to be allowed 
to enter a plea of not guilty, was exercising a discretionary power. But 
labels have little significance in  the face of actuality. The inevitable 
result of the ruling was to deny the defendant a trial de novo. Instead, 
the court heard the evidence and imposed sentence without the interven- 
tion of a jury. This procedure is challenged by exception to the judg- 
ment. I n  deciding the question thus presented we are not circumscribed 
by or confined to the argument of counsel. I t  is the action of the judge- 
not the lawyer-that is under review. 

So then the one question presented on this appeal is this: Was the 
defendant entitled to a trial de novo in the Superior Court 1 I f  so, he 
has been denied a substantial right. 

The majority conclude that defendant on appeal was bound by his 
plea in  the recorder's court and therefore he had no right to a trial 
de novo. 
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I f  only a question of procedure were presented, I would assent, but 
a vital question of substantial right is involved. Hence I must enter 
my dissent and give my reasons for so doing. 

The pertinent statute, chapter 74, Public-Local Laws 1911, gives a 
defendant convicted in the inferior court thereby created a right of 
appeal and provides that "upon such appeal the trial in the Superior 
Court shall be de novo on papers certified from said recorder's court." 
About this there is no division of opinion. 

The ideal system, no doubt, would provide one trial and one trial only, 
with the right of a review for alleged error in law. But, as yet, we have 
not reached perfection. We still maintain inferior courts which are not 
courts of record. They are ('one man" courts. Their presiding officers, 
oftentimes, are not trained in  the law. I t  is not unusual for defendants 
to appear without counsel. Procedure is more or less informal and a t  
times without regard to the rules of evidence. On appeal no "case on 
appeal" is possible. A review by an appellate court of errors is a prac- 
tical impossibility. 

The law recognizes the nature, quality, and composition of these trib- 
unals, set u p  for the purpose of providing speedy and inexpensive trial 
of petty causes. I t  treats their weaknesses realistically and gives the 
litigant adequate protection by providing the only sensible alternative- 
an  appeal with the right to a trial de novo. 

Thus i t  constitutes the Superior Court an appellate trial court. It 
does not review errors of law. It retries a cause anew. Unless expressly 
authorized by statute, as in  case of general county courts, it does not 
exercise the functions of an appellate court of review. 

Here the pertinent statute assures a trial de novo. The term is gen- 
eral, without restriction or limitation. So then we come to the question: 
What is the significance of the term-what is a trial de novo? 

De novo means fresh; anew. Esfes v. Denver d2 R. G. R. Co., 113 
Pac., 1005. I t  means anew, over again, and without any presumptions 
in  favor of the justice's judgment. Slaughter v. ..Martin, 63 So., 689. 
The case stands as a new cause, Snoden v. Hunzphries, 2 N .  C., 21, and 
is to be tried on the whole merits anew. S. I>. Koonce, 108 X. C., 752. 
It should be unaffected by proceedings in the lower court, Southern 
Casualty Co. v. Fulkerson, 30 S. W. (2d), 911, and is to proceed as if 
there had been no trial. S. v. iMcAlpin, 26 h'. C., 140 ; Karcher v. Green, 
32 Atl., 225 ; Xichols v. Vinson, 32 Atl., 225. 

The trial in the appellate court is to be had on the warrant, S. v. 
Boykin, 211 N. C., 407, 191 S. E., 18, as though it originated in the 
appellate court. Vinyard v. Bepublic Iron & Steel Co., 87 So., 552; 
S. v. Goff, 205 N. C., 545, 172 S. E., 407, and cases cited; Bullard v. 
XcArdle, 35 Am. St. Rep., 176. 
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Article I, eection 13, of our Constitution guarantees to a defendant 
i n  a criminal prosecution the right to trial by jury. I t  also permits 
other means of trial for petty misdemeanors, with the right of appeal. 

We have repeatedly held that the right of appeal thus required is the 
means adopted to preserve the defendant's constitutional right to a jury 
trial. 

On an appeal in a criminal action from an inferior court the trial 
in the Superior Court is de  novo. When the defendant asserts his right 
of appeal and the case comes up in the Superior Court, the defendant's 
right of trial by jury as guaranteed by the Constitution is preserved to 
him. 8. v. Brittain, 143 N .  C., 668; S. v. Pasley, 180 N .  C., 695, 104 
S. E., 533; S. v. Jones, 139 N .  C., 612; S.  v. Shine, 149 N .  C., 480. 

The unrestricted appeal from a sentence in  an inferior court granted 
the defendant by statute protects a defendant's right to trial by jury 
guaranteed by the Constitution, S. v. Lytle, 138 N.  C., 738, and inasmuch 
as the trial in the Superior Court is d e  novo, alleged errors committed 
i n  the inferior court must be disregarded. S. v. Brittain, supra; S. v. 
Hyman, 164 N .  C., 411, 79 S. E., 284. 

I f  I correctly evaluate the substance of these decisions, then the right 
of appeal is unrestricted. Defendant's plea is withdrawn by operation 
of law and the cause is to be tried again from the beginning as if it 
originated in the Superior Court, unprejudiced by any proceeding in the 
inferior court. Thus the defendant is guaranteed the right to replead 
and to trial by jury. 

The Superior Court, as stated, is an appellate trial court and not an 
appellate court of review. It is not its prerogative to review trials in 
inferior courts for the purpose of discovering and correcting error. 
When a cause reaches it on appeal, it is to be again tried from the begin- 
ning, anew, as if it originated in that court. Trial de  novo can have no 
other meaning. 

This view is sustained by the decision in S. v. Koonce, supra. There 
the defendant was convicted in a magistrate's court. H e  then moved in 
arrest of judgment. The motion was denied and he appealed. Thus 
his appeal, strictly speaking, presented only a question of law. I n  the 
Superior Court he stated he wished to be heard on that question alone. 
The judge overruled the motion in arrest of judgment and pronounced 
judgment. This Court remanded, saying in par t :  

"The motion in the Superior Court to arrest the judgment in the 
court of the justice of the peace had no pertinency, because the action 
was there to be tried anew and without regard to the verdict, motions 
and judgment before the justice of the peace. The Superior Court was 
not a court of errors-it had jurisdiction to try and dispose of the case, 
which it obtained by virtue of the appeal. . . . The court should have 
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required him to plead or demur. I f  he pleaded not guilty he should have 
been put upon his trial. If he pleaded nolo contendere, or guilty, the 
court might have proceeded to give judgment. But there was no trial, 
no verdict of a jury, no plea that warranted the judgment from which 
the defendant appealed." 

The appeal annuls the judgment of the inferior court. There is noth- 
ing to review. S. v. Goff, supra. 

The one case cited in support of the majority view is S. v. Warren, 
113 N. C., 683. ,4 careful examination of that decision will disclose 
that it is not authoritative. The facts as disclosed by the original record 
are these: The defendant was arrested on a warrant charging a misde- 
meanor. I n  the trial before the justice of the peace he entered a plea of 
guilty and then appealed from the sentence imposed. I n  the Superior 
Court he entered a plea of not guilty and was convicted by a jury. His 
counsel then moved in arrest of judgment for that the Act under which 
he was tried, ch. 42, Public Laws 1891, was unconstitutional. Judgment 
was arrested and the State appealed. This Court reversed. 

Thus the sole legal question presented in that case was the constitu- 
tionality of the Act under which the defendant was tried. The discus- 
sion of procedure was superfluous dicta of the author entirely alien to 
the legal question presented. The other Justices who, by their vote, 
concurred in the opinion were not bound thereby. Neither are we. 

I f ,  however, i t  is to be assumed that the point here presented was there 
decided, then in my opinion the decision is in  direct conflict with the 
statutory provision giving defendant an unrestricted right of appeal and 
assuring him a trial de novo. For that reason it is unsound. The error, 
once made, should not be perpetuated. 

S. v. Branner, 149 N. C., 559, is cited in support of the conclusion 
that a plea of guilty once entered may not be withdrawn as a matter of 
right. But  there the Court is discussing procedure in the Superior 
Court. Having entered a plea of guilty, the defendant may offer evi- 
dence for the purpose of portraying, in mitigation, the circumstances 
under which the crime was committed, but he may not deny the fact of 
guilt. This is sound for, otherwise, he would be permitted to both admit 
and deny guilt in the same hearing. 

As I view it, however, this rule does not apply to a plea entered in an 
inferior court when the trial is to be had de novo in the appellate court. 
To so hold is to deny him the protection of the statute which guarantees 
to him a trial afresh, from the beginning, with all the attendant rights. 

There is a further reason why the procedure in the court below should 
be held for error. The court undertook to act as an appellate court of 
review. When acting in such capacity it could do nothing more than 
affirm or reverse the judgment of the justice of the peace. I t  went fur- 
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ther  a n d  pronounced independent judgment of imprisonment on  t h e  facts  
presented t o  it on the  hearing-and this mas done without  a plea o r  

verdict i n  t h a t  court.  

I vote to remand f o r  trial. 

SCHENCX and SEAWELL, JJ., concur i n  dissent. 

WILLIAill KEARNET, ELIZA GREGORY ASD CARRIE RICHARDSON v. 
JER'NIE THOMAS. 

(Filed 2 Nag. 1945.) 

1. Evidence § 3: Constitutional Law § 2% 

The Federal statute implements the Constitution in  requiring that  full 
faith and credit be given in each state to the public acts, records and 
judicial proceedings of every other state, and requires certified copies of 
records to be admitted in evidence when authenticated as  provided by the 
statute. I t  is not intended to supplant, nor does it supplant, other modes 
of proof recognized a s  competent in the jurisdiction where the exemplifi- 
cation is to be made. 

2. Evidence §9 3, 34- 

The purpose of certification is to avoid the necessity of bringing original 
documents from the places where they are  kept, or of presenting witnesses 
who have compared copies with the original-a method still permissible 
under the common law. 

3. Same- 

Authentication guarantees that  the original of the copy genuinely exists, 
a s  exemplified, and this is attained by showing: ( a )  The authority of 
the person certifying, or that  he is the keeper of the record; ( b )  his 
present incumbency of the office; and ( c )  the genuineness of his signature 
or  seal. 

4. Same- 

Where a marriage license and marriage certificate of record in the 
Hustings Court of the City of Petersburg, Va., attested by the signature of 
the Clerk of said court, has attached thereto a certificate of the Presiding 
judge of said court, under his hand and the seal of said court, that  the 
said Clerk is the duly qualified and commissioned Clerk of said court 
and that  the attestation on the said license and marriage certificate is in 
due form a s  provided by the lams of Virginia and made by the proper 
officer, and in turn the same seal is used by the Clerk of said court in 
certifying the official character of the Judge, the admission of these docu- 
ments and certificates in evidence will not be held for error. 
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5. Marriage 8 6- 

A second or subsequent marriage is  presumed legal until the contrary 
be proven, and the burden of the issue is upon a plaintiff who attempts 
to  establish a property right which is dependent upon the invalidity of 
such a marriage. The plaintiff cannot recover because of the failure of 
defendant to carry the burden. 

6. Evidence § 6- 

The lan7s of evidence do not recognize a presumption on a presumption. 
The facts upon which a presun~ption is based must be proved by direct 
evidence. 

There is no genuine presumption of the continuance of a particular 
human life. with a uniform application. The pleadings will show whose 
duty i t  is  to  prove that  a particular person was living a t  a certain time, 
and, upon his showing the mere fact of life a t  a preceding date, the court 
n?ll usually leave it  to the jury to  say whether he has proved his case. 

8. Trial § 27a: Evidence § 6- 

There i s  no such thing as  a directed verdict while the credibility of the 
evidence is still a matter for the jury;  and it  always is for the jury where 
the demand is for an affirmative finding in favor of the party having the 
burden, even though the evidence be uncontradicted. 

9. Trial § 32- 

Where no prayer for instruction, a s  required by G. S., 1-181, appears in 
the record, this Court cannot indulge in speculation as  to its form. 

APPEAL by plaintiffs f r o m  Thompson, J., a t  September Term, 1944, 
of WARREN. 

Plaint i f fs  a r e  children and  heirs a t  l a w  of Alexander Kearney, who 
died intestate in Vance County  i n  December, 1943. 

T h e  said Kearney  was first mar r ied  t o  M a r i n a  I s rae l  some t ime i n  
t h e  year  1881, and  plaintiffs were born t o  t h a t  marr iage.  

T h e  plaintiffs, as  t h e y  grew up, removed t o  other  s tates;  and  i n  1916 
o r  1917, M a r i n a  followed them, a n d  thereafter  resided outside of N o r t h  
Carolina. 

Some t ime a f te r  M a r i n a  lef t  t h e  State ,  Alex Kearney  marr ied J e n n i e  
Thomas, the  present defendant. T h a t  mar r iage  appears  t o  have taken 
place i n  Petersburg, Virginia, i n  J a n u a r y ,  1919. 

T h e  controversy is  over two small  t racts  of l and  of about  one acre 
each, one of which was conveyed 3 Ju ly ,  1922, b y  J o h n  S. P l u m m e r  t o  
Alex Kearney  as  sole grantee, a n d  t h e  other  of which was conveyed 
20 September, 1921, b y  Margare t  Hooper  t o  "91ex Kearney  and  Jennie  
Kearney,  m a n  a n d  wife." There  was n o  change of tit le dur ing  the  life- 
t ime of Alex Kearney.  
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The plaintiffs contend that the second marriage to Alex Kearney was 
bigamous and void because consummated during the lifetime of their 
mother, the first wife, and in the absence of any divorce. Upon this, 
they contend'that defendant has no dower interest in the tract of land 
first mentioned and no legal right in the second tract, in which she is, as 
they claim, mistakenly referred to as the wife. They claim that the 
entire and unencumbered interest in both tracts descended to them as 
heirs at law upon the death of their father. 

That part of the evidence taken upon the trial pertinent to this appeaI 
may be summarized as follows : 

The plaintiffs introduced the license and record relating to the mar- 
riage of Alexander Kearney and Marina Israel, showing that the same 
took place on the first day of June, 1881. 

Eliza Gregory, one of the plaintiffs, testified that she had been living 
in  New Jersey since 1902; that her mother left Vance Coullty in 1916 
or 1917 and went to live with a sister of the witness, Carrie Richardson, 
in  Virginia. She lived there about six years, and then came to live with 
the witness in New Jersey; later she lived with William Kearney in 
Philadelphia until she died a t  his house in  July, 1941. 

Carrie Richardson, another plaintiff, testified that she left the home 
at Henderson when she was about sixteen or seventeen years old and went 
to New Jersey to live. About 1916, her mother left Henderson and came 
to live with witness a t  Williamsburg, Virginia. After about six years, 
she went to live with Eliza Gregory at  Princeton, N. J. ; about six years 
thereafter, she went to live with her son, William Kearney, in Philadel- 
phia, and died there in 1941. 

William Kearney testified that his mother, after living with Carrie 
Richardson and Eliza Gregory, was taken to his home in 1928, and lived 
there with him until her death, which took place in 1941. 

The defendant introduced the deeds covering the lands described i n  
the complaint-one in which Alex Kearney was the sole grantee, and 
the other in  which Alex Kearney and Jennie Kearney, "man and wife," 
were the grantees. 

Edward H. Hendrick testified for the defendant that  he had lived in 
Warrenton all his life and knew Alex Kearney and his 'wife, Jennie T. 
Kearney. The reputation in the community was that they were man 
and wife. 

William Carroll testified for defendant that he lived in  that commu- 
nity all his life, knew Alex Kearney and his wife, Jennie Kearney, and 
that the reputation in the community was that Alex and Jennie were 
man and wife, that they lived there as man and wife. 

To the same effect is the testimony of Mattie Arrington, witness for 
the defendant, James, H. Green, Willis Green, and Ossian Ellis. 
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Nannie Satterwhite, testifying for the defendant, stated that she lived 
near Henderson all her life, and was now 69 years old; that she knew 
Jennie Thomas was married to Alex Kearney, and also knew Marina 
Eearney and Alex for a long time. 

She testified that the general reputation in Henderson was that Marina 
Kearney was dead when Alex Kearney and Jennie Thomas were married. 

Louvina Henderson testified to the same effect. 
Defendant thereupon offered a copy of the marriage license, marriage 

certificate, and certificate of the officiating minister from the records of 
the Hustings Court of the city of Petersburg. The marriage license 
purports to be signed by Robert G. Bass, Clerk, as likewise the marriage 
certificate; and the three items purport to bear the teste and signature 
of Robert G. Bass, Clerk, as follows : "A COPY TESTE, ROBERT G. BASS, 
Clerk." To them is attached the following certificates : 

"Commonwealth of Virginia 
City of Petersburg 

"I, Richard T. Wilson, Presiding Judge of the Hustings or Corpora- 
tion Court of the City of Petersburg, Commonwealth of Virginia, do 
hereby certify that Robert G. Bass is the duly qualified and Commis- 
sioned Clerk of said Court, and that the attestation appearing on the fact 
of the copy of marriage license issued in said court on January 1, 1919, 
to Alex Kearney and Jennie Kearney is in due form, as provided by the 
laws of the State of Virginia and made by the proper officer, to wit, the 
said Clerk. 

"Witness my hand and seal of the Court this the 25th day of Septem- 
ber, 1944. RICHARD T. WILSON, 

Presiding Justice of the Hustings Court of 
(Seal) the City of Petersburg, Virginia." 

"Commonwealth of Virginia Hustings Court 
City of Petersburg 

"I, Robert G. Bass, Clerk of the Hustings Court of the City of Peters- 
burg, Commonwealth of Virginia, do hereby certify under my hand and 
the seal of my office, that the said Richard T. Wilson, Presiding Judge of 
said Court, is duly commissioned and qualified to act as said judge, and 
is so acting. 

'(Witness my hand and seal this the 25th day of September, 1944. 
ROBERT G. BASS, 

Clerk of the Hustings Court of the City 
(Seal) of Petersburg, Virginia." 
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Plaintiffs excepted to the introduction of this evidence. 
Mabel Alston, witness for defendant, testified that upon the death of 

,41ex Kearney, she was called upon by the family, including plaintiffs, 
to write an obituary, containing in part the history of Alex Kearney. 
This was to be read a t  the funeral. "Miss Carrie told me what to put 
in." This writing was introduced in evidence over plaintiffs' objection, 
and plaintiffs excepted. This writing was read in evidence. I t  is as 
follows : 

"Brother Alex Kearney departed this life Dec. 4, 1943, age 76 years. 
H e  leaves a wife, two daughters, Mrs. Carrie Richardson of Va., Mrs. 
Eliza Gregory of S. J., one son, Mr. William Kearney of Pa., one step- 
son, Mr. Louis Thompson of Henderson, one sister, Mrs. Lou Henderson, 
two brothers, Jack Kearney and Stephen Kearney, both of Ridgeway, 
three grandchildrens and a host of friends and relatives to mourn their 
lost. He  was a loving husband and a devoted father. 

"Sleep on father and take your rest 
We loved you but God loved you best. 

Written by the family." 

The plaintiffs moved to strike, and the motion was denied; plaintiffs 
excepted. Witness testified that the paper was read at  the burial. 

Jennie Thomas, the defendant, testified that she was married to Alex 
Kearney 1 January, 1919, at  Petersburg, Virginia. She further testified 
that she had shown Eliza Kearney the certificate of her marriage. 

Lewis Thomas, son of Jennie by a former marriage, testified that he 
knew when his mother and Alex Kearney left to go to Petersburg to be 
married. 

I n  rebuttal, Eliza testified that she saw Mabel Alston write the obitu- 
a ry ;  that she tried to dictate it, but Jennie always objected. 

At  the conclusion of this testimony, the defendant admitted that Alex 
Kearney and Marina Israel were married in 1881. 

The plaintiffs moved for a directed verdict on the evidence, and the 
motion was denied. Plaintiffs excepted. 

Plaintiffs took a number of exceptions to the charge of the court; 
amongst them the following: That the court failed to state in a plain 
and correct manner the evidence given in the case and declare and 
explain the law arising thereon in that ( a )  the judge failed to charge 
the jury that the marriage relation having been shown and admitted to 
exist between Alex Kearney and Marina Kearney, the relation will be 
presumed to continue in the absence of evidence of its dissolution by 
death or divorce; (b) that the court similarly failed to charge the jury 
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that even though they found that i\lex Kearney and Jennie Thomas 
acted in good faith at  the time of the marriage, that it will be void in 
the absence of a dissolution of the marriage by death or divorce prior to 
the date of the ceremony between Kearney and Jennie Thomas; (c) 
that the court similarly failed to charge the jury that the absence of a 
person from his or her domicile without being heard from by those who 
would be expected to hear from him or her, if living, raises a presump- 
tion of his or her death at  the end of seven years, but not that he or she 
died at  any particular time during this period; (d )  that the court erred 
in failing to charge the jury that while reputation was competent to 
show that Kearney and Jennie Thomas were married, or as to the exist- 
ence of a marriage ceremony between them, it was not evidence as to the 
validity of the said marriage. 

Five issues were submitted to the jury, and all of them answered 
favorably to the defendant, as follows : 

"1. Were Alexander, or Alex Kearney and Marina Israel Kearney 
legally married as alleged in the complaint and amended complaint? 
Answer: Yes. 

"2. I f  so, are the plaintiffs the only surviving issue of said marriage? 
Answer: Yes. 

"3. Were Alexander or Alex Kearney and Jennie Thomas legally mar- 
ried, as alleged in the answer and amended answer? Answer : Yes. 

"4. What interest, if any, does the defendant hold in the lot described 
in the answer as the 'Margaret Hooper lot7? Answer: "The entire fee 
simple. 

"5.  What interest, if any, does the defendant hold in the lot described 
in the answer as the ' ~ l u & n e r  Lot7? Answer: A dower interest." 

Thereupon, the court adjudged that plaintiffs take nothing by their 
action, and that the defendant owns a dower interest in the lot known 
as the "Plummer Lot" conveyed to Kearney by John S. Plummer, and 
that she is, by survivorship, the sole owner in fee of the lot known as the 
"Hooker Lot," conveyed to Alex and Jennie Kearney, "man and wife." 
The plaintiffs moved to set aside the verdict for erroEs committed in the 
course of the trial. and the motion was denied. Plaintiffs objected and 
excepted to the signing of the judgment and appealed, assigning errors. 

Gholson d Gholson,  Charles  TV. Willianzson, and  J u l i u s  Bnnze t  f o r  
plaintif fs,  appellants.  

K e r r  d? K e r r  for de fendan t ,  appellee. 

SEATVELL, J. 1. The appellants excepted to the introduction of the 
certified copies of the marriage license, record of marriage, and return 
of the officiating minister, kept, under the Virginia law, amongst the 
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records of the Hustings Court of the city of Petersburg. The objection 
is that the signature of the keeper of t,he record was not under his seal. 
We might question here whether the Clerk of the Hustings Court kept a 
seal as keeper of records of this kind. However, that he did keep a seal 
as clerk of the Hustings Court is obvious from the record. - 

The appellants point out that the authentication is not in accordance 
with the Federal statute, Title 28, U. S. C. ,4., see. 688. See G. S., 
Appendix 3. 

Had the authentication been in strict com~liance with the Federal 
statute, and had the certified copies been rejected, it would have been 
error ; but since the evidence was received, the situation is quite different. 
The Federal statute implements the Constitution in requiring that full 
faith and credit be given in each state to the public acts, records and 
judicial proceedings o f  every other state, and ;equires certified copies 
of records to be admitted in evidence when authenticated as provided by 
the statute. I t  is not intended to supplant, nor does it supplant, other 
modes of proof recognized as competent in the jurisdiction where the 
exemplification is to be made. 20 Am. Jur., p. 833, sec. 986. 

 he whole purpose of certification, as we now understand it, is to  avoid 
the necessity bf bringing original documents from the places where they 
are kept, a matter over which the court would frequently have no power, 
or of presenting witnesses who had compared copies with the original- 
a method still permissible under the common law. Certain assurances 
of genuineness must, however, attend the substitute method, and these 
have been afforded by providing for certified copies with conventional 
methods of authentication, which vary with the jurisdiction. It is not 
universally true that the want of a seal to the signature of the keeper of 
the records is fatal to the introduction of the certified copy as evidence. 
The defect may be supplied by a further certificate under seal relating 
to the same facts. 

The purpose of authentication is to guarantee that the original of the 
copy genuinely exists, as exemplified, and this is attained by showing: 
( a )  The authority of the person certifying, or that he is keeper of the 
record; (b) his present incumbency of the office; and (c) the genuine- 
ness of his signature or seal. Wigmore, 3rd Ed., sec. 1679. 

"By the doctrine of the present exception, the hearsay statement of a 
higher officer made in the shape of an original certificate may be receiv- 
able to evidence the authority, and incumbency, and the seal or signature 
of a lower officer.'' Id., 1679. 

I n  this instance, these facts are supplied by the certificate of the pre- 
siding judge of the Hustings Court (in which the original records are 
kept) under seal of the court, which is the same seal used by the clerk 
in certifying the official character of the judge-the seal thus twice 
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appearing in connection with the certified copies. We think the defect 
complained of cured by the recitals, under seal, in the second certificate. 
The admission of the evidence will not be held for reversible error. 

2. There is one consideration which goes to the heart of the case 
before us ; that is, whether the burden of the issues submitted to the jury 
is properly placed on the plaintiffs or on the defendant. Determination 
of that question will afford a practical solution of nearly all the problems 
presented in appellants' exceptions to the judge's charge, without further 
detailed attention. 

We are of opinion that when the plaintiff attempts to assert a property 
right which is dependent upon the invalidity of a marriage, he must, as 
the attacking party, make good his cause by proof. Upon proof that a 
marriage ceremony took place, it will be presumed that i t  was legally 
performed and resulted in a valid marriage. Chamberlayne, Trial Evi- 
dence, p. 432, see. 475. For some unexplained reason, the trial court 
placed the burden of establishing the validity of the second marriage 
upon the defendant-although, of course, this was to the advantage of 
the plaintiffs and they cannot complain. Perhaps this misconception 
as to the burden of proof inspired some of the challenges now made to the 
adequacy of the judge's charge to the jury under G. S., 1-180. 

While the burden was upon the plaintiffs to establish the invalidity 
of the second marriage, i t  was competent for them to carry that burden 
by any of the ordinary modes of proof, whether by direct evidence of 
fact (which the plaintiffs sought to do), or by presumptions recognized 
by the rules of evidence or established by statute, if there are such; but 
they could not recover because of a failure of the defendant to carry the 
burden of proof which does not in law belong to her. 

The plaintiffs argue that their case is aided by the presumption of the 
continuance of a status, or condition, once proved to exist-namely, the 
first marriage-and that it was the duty of the judge, without special 
request, to instruct the jury that the first marriage, admitted to have 
taken place, is presumed to continue until the presumption is overcome 
by proof contra. This, however, involves another presumption of like 
character-to wit, the presumption of the continuing life of the wife of 
the former marriage. Assuming her to be still alive when the second 
marriage took place, there might be stronger reason to presume the con- 
tinuance of marriage as against divorce. As a matter of fact, we shall 
find that the presumption cannot be indulged in either aspect. The laws 
of evidence do not recognize a presumption on a presumption. The facts 
upon which a presumption is based must be proved by direct evidence. 
Chamberlayne, Trial Evidence (Tompkins), 373, sec. 418. Moreover, 
proof of the second marriage adduced by the defendant, if sufficient to 
establish it before the jury, raises a presumption of its validity, upon 
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which property rights growing out of its validity may be based. Trial  
Evidence, supra, page 432, see. 475. Gosset 2%. Gossef, 112 Ark., 47, 
164 S. E., 759; Hunter v. Hunier, 111 Calif., 261, 43 Pac., 756; Turner 
2j .  Williams, 202 Xass., 500, 89 N. E., 110. I t  is to be noted here that  
the existence, or fact, of the second marriage was  supported not only by 
reputation and cohabitation, but by the direct evidence of the defendant 
as to the ceremony of marriage, and by the certified copies challenged 
by the plaintiffs. Conflicting presumptions usually destroy each other, 
unless through come policy of the law, or artificial weight g iwn  by the 
statute, the stronger may prevail. However, without burdening the 
subject with too many technicalities, we quote from Wigmore on E r i -  
dence, see. 2531 : 

"It  is not possible to say that there is a genuine presumption of the 
continuance of a particular human life, with a uniform application. 
The state of the pleadings will show whose duty it is to prove that a 
particular person was living at  a certain time, and upon his showing 
the mere fact of life at a preceding date, the court will usually leave it 
to the jury to say whether he has proved his case." 

That principle seems to us sound, and the defendant had the full 
benefit of it.  Whether, upon request, the judge should have charged that 
such a presumption might be raised on direct proof that the wife of the 
former marriage still lived, we need not inquire. The weight of author- 
ity is against it. 

We find in Chamberlayne's Trial Evidence, supm, p. 376, sec. 416: 
"A second or subsequent marriage is presumed legal until the contrary be 
proved, and he who asserts its illegality must prove it. I n  such case the 
presumption of innocence and morality prevail over the presumption of 
the continuance of the first or former marriage." This statement is so 
abundantly supported by well considered cases, so consonant with reason, 
and so consistent with analogous practices, as to justify its adoption. 
See, also, Jones on Evidence, Civil Cases, see. 14, and cases cited. 

Without attempting further to deal with the mathematical niceties of 
shifting burdens, as yet not worked out with any degree of satisfaction, 
i t  is our opinion that the case was open to the jury upon all the e~idence  
submitted, and the trial court could only have confused them with an  
unsuccessful attempt to balance mere administrational presumptions, 
which are, after all, no more than inferences from the evidence. 

The burden of proof rested on the plaintiffs, and the evidence on mate- 
rial irsues was substantially conflicting. I n  this situation plaintiffs 
moved for a directed verdict, which was denied. 

Here there is no such thing as a directed verdict while the credibility 
of the evidence is still a matter for the jury;  and it always is for the jury 
where the demand is for an affirmative finding in favor of the party 
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having the burden, even though the evidence may be uncontradicted. 
Mfg. Co. v. R. R., 128 N. C., 280, 38 S. E., 894, and cases cited; Mc- 
Intosh, K. C. Practice and Procedure, sec. 574. 

Where the evidence is contradictory, obviously no instruction can be 
given, hypothecated on a finding of fact  by the jury, which will have 
the effect of a directed verdict either way. Bout ten  21. R. R., 128 N. C., 
337, 340, 38 S. E., 920; R. R. v.  L u m b e r  Co., 185 N .  C., 227, 117 S. E., 
50;  Porter  9. Consiruct ion Co., 195 N .  C., 328, 331, 142 S. E., 27. How- 
ever, no  prayer for  instruction, as required by the statute-G. S., 1-181- 
appears i n  the record, and we cannot indulge in speculation as to its 
form. H i c k s  v. ATivens, 210 N. C., 44, 47, 185 S. E., 469. 

Appellants, a t  most, regard the evidence as overwhelmingly in their 
favor. As to  that, we express no opinion. I t  is sufficient to  say that  
such a condition, if i t  existed, would not, in this jurisdiction, support the 
plaintiffs' motion. The case was for the jury, and they have spoken. 

We have considered other exceptions not involved in  the foregoing 
discussion, and do not regard them as meritorious. 

Upon the whole record, we find 
N o  error. 

JOSEPH B. CHESHIRE, JR., TRUSTEE UNDER THE WILL OF LAURA F. 
COSBY, v. FIRST PRESBYTERIAN CHURCH O F  RALEIGH; PRES- 
BYTERIAN ORPHASS' HOME, AND EDWIX S. HARTSHORX, ADMIS- 
ISTRATOR O F  B. H. COSBY, 

(Filed 2 May. 1945.) 
1. Estoppel § 6d- 

In a suit by a successor trustee under a will, after the death of the life 
beneficiary, against the administrator of the life beneficiary and the ulti- 
mate beneficiaries, the said administrator attacking by cross action the 
authority of the former trustees, the accounts and the general handling 
of the trust by plaintiff and his predecessor trustees, plaintiff having 
pleaded estoppel against such ad~ninistrator as to any claim against the 
former trustees and there being evidence tending to show that testatrix 
died in 1919 and her executor settled her estate in 1920 and acted as 
trustee to his death in 1928 when, in a proceeding for that purpose, the 
second trustee was appointed and on his death in 1932 the plaintiff was 
appointed in another proceeding, the life beneficiary being a party to both 
proceedings, and that regular accounts were filed by the executor and all 
three trustees and approved, all without any objection or question from 
the life beneficiary, who mas under no disability from 1919 to his death 
in 1940. such conduct of the life beneficiary constitutes an estoppel against 
his administrator and the findings of fact and conclusions of law by the 
court below on the plea of e-toppel must be upheld. 
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2. Reference 13: Trial 3 9 -  
A party, who would preserve his right to a jury trial in a compulsory 

reference, must object to the order of reference a t  the time i t  is made, 
and on the coming in of the report of the referee, if i t  be adverse, he  should 
seasonably file exceptions to particular findings of fact made by the 
referee, tender appropriate issues based on the facts pointed out in the 
exceptions and raised by the pleadings, and demand a jury trial on each 
of the issues thus tendered. 

3. Trial § 38: Reference § 13: Appeal and Error § 49a- 
In  a compulsory reference, objected to and jury trial demanded, on the 

coming in of the referee's report, issues tendered by the objecting party, 
which hare already been answered as  matters of lam by this Court on a 
former appeal in the same case, a re  not appropriate issues, the opinion 
on the former appeal being conclusive. 

4. Appeal and Error § 49a- 
A ruling of the court below in accordance -with a decision of this Court 

on a previous appeal in the same case, based upon the same facts, must be 
upheld, a s  such decision is the law of the case. 

5. Trial @ 38, 39: Reference 9 lS- 
Where pleadings allege conclusions of the pleader and present questions 

of law, but do not raise issues of fact for the jury, and the issues ten- 
dered a re  not pointed out in the exceptions and raised by the pleadings, 
they are  not such issues a s  give the party tendering them the right to a 
trial by jury. 

6. Reference 1 s  

In a hearing on exceptions filed by appellant to the report of a referee, 
on a compulsory reference, no proper issues pointed out in exceptions and 
raised by the pleadings being tendered, where the court below denied a 
jury trial and considered the exceptions, reviewed the evidence before the 
referee, gave i ts  opinion and conclusion, both upon the facts and the law, 
and entered judgment accordingly, which resulted in a modification and 
confirmation of the referee's report, the judgment of the court below will 
be upheld. 

7. Fiduciaries § 2: Trusts 1% 
I n  administering a trust fund under a will, which directed that  the 

estate be reduced to cash and the money be invested in interest bearing 
securities, there is no liability on the part of the trustee for loss on loans, 
in the absence of evidence tending to show that  they were inadequately 
secured a t  the time they were made, and there being no evidence that  the 
investments were not made in good faith or that the trustee failed to 
exercise due diligence in his efforts to collect same. 

APPEAL by  defendant, E d w i n  S. Har t shorn ,  Administrator  of B. H. 
Cosby, f r o m  Grady, Emergency Judge, a t  October Term, 1944, of WAKE. 

T h i s  case has been here three times pr ior  t o  the  present hearing. F i r s t  
a t  t h e  F a l l  Term, 1941, reported i n  220 X. C., 392;  then at the S p r i n g  
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Term, 1942, reported in 221 N. C., 205, and again at  the Fall Term, 
1942, reported in 222 N. C., 280. 

Since the last appeal, a hearing before a referee has been held, report 
of the referee filed, exceptions filed thereto, issues tendered and a jury 
trial demanded by the appellant. 

His  Honor heard this cause upon the exceptions filed by the defendant, 
administrator, and held that the right to a trial by jury had not been 
preserved; modified and affirmed the report of the referee and entered 
judgment accordingly. 

The defendant, administrator, appeals, assigning error. 

P a u l  F. Smith for plaintif f .  
J a m e s  I. M a s o n  for defendant .  

DENNY, J. Substantially all the facts pertinent to this appeal are to 
be found in the former opinions of this Court referred to above. How- 
ever, we deem i t  proper to give a resume of them. 

Laura F. Cosby died in 1919, leaving a last will and testament. She 
directed her executor, W. N. Jones, to pay her debts and convert her 
remaining property into money and hold and invest the same in interest- 
bearing securities, and to pay the income therefrom to her brother, B. H. 
Cosby, for his natural life. After the death of B. H. Cosby, the corpus 
of the fund was directed to be paid to  Barium Springs Orphanage and 
the First  Presbyterian Church of Raleigh, for certain charitable pur- 
poses. W. N. Jones qualified as executor, collected the assets, paid the 
debts of the estate and filed his final account as executor in 1920. There- 
after he handled the assets of the estate as Trustee until his death in 
1928. I n  a special proceedings, instituted by the executrix of W. N. 
Jones, in Wake County, William Bailey Jones was appointed Trustee 
under the will of Laura F. Cosby, to succeed W. N. Jones. I n  1932, 
William Bailey Jones died and another special proceedings was insti- 
tuted before the Clerk of the Superior Court of Wake County, and 
Joseph B. Cheshire, Jr., was appointed Trustee under the will of Laura 
F. Cosby, 18 February, 1933, to succeed William Bailey Jones. B. H. 
Cosby, the life beneficiary under the will of Laura F. Cosby, was a party 
to both special proceedings referred to above, and during his lifetime 
never questioned the validity of the appointment of the respective Trus- 
tees or the correctness of their accounts. 

Plaintiff acted as Trustee under the will of Laura F. Cosby, pursuant 
to the above appointment, which appointment was validated by an order 
of Carr, J., entered a t  the June Term, 1942, of the Superior Court of 
Wake County, and affirmed by this Court at  the Fall  Term, 1942, re- 
ported in 222 N. C., 280, 22 S. E. (2d), 566. 
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The present Trustee received, in February, 1933, all the assets of the 
trust fund, as shown in the final account filed in the office of the Clerk of 
the Superior Court of Wake County, 20 January, 1933, for and on 
behalf of William Bailey Jones, Trustee, after his death. And when the 
plaintiff filed his first annual report, he listed and gave a description of 
each security received by him from the personal representative of the 
former Trustee. I n  this report, the plaintiff stated the securities were of 
uncertain value and recommended to the court that foreclosure be with- 
held unless absolutely necessary. This recommendation was suggested 
by B. H. Cosby, the life beneficiary, in a letter to the plaintiff dated 
1 February, 1933, and repeated several times thereafter in letters to the 
Trustee. Mr. Cosby likewise wrote Mr. Cheshire that he knew the diffi- 
culties "he was up against," in administering the trust, and that he did 
not blame him "for the conditions that existed." 

To his Honor's findings of fact, conclusions of law and judgment 
entered pursuant thereto, the appellant presents forty-four exceptions 
for our consideration. We deem it unnecessary to discuss them seriatim, 
and shall not attempt to do so. 

The appellant challenges the correctness of the reports of the present 
Trustee and the authority of the former Trustees to act under the last 
will and testament of Laura F. Cosby, as well as the correctness of their 
reports filed in the office of the Clerk of the Superior Court of Wake 
County, which reports have been approved by the clerk. 

His Honor held that the defendant, Edwin F. Hartshorn, Adminis- 
trator of B. H. Cosby, deceased, "stands in the shoes of his intestate. 
B. H. Cosby was under no disability between the year 1919 and the date 
of his death in 1940. He had a perfect right to bring action against 
W. N. Jones or William Bailey Jones or their personal representatives, 
or against the plaintiff, Mr. Cheshire, for any maladministration of the 
trust. The court is of the opinion that the conduct of B. H. Cosby as 
set forth in the findings of fact constitutes an estoppel against his admin- 
istrator to maintain his cross action in so far as it relates to administra- 
tion of the trusts of W. N. Jones and William Bailey Jones." W. N. 
Jones died in October, 1928, and William Bailey Jones died in August, 
1932. B. H. Cosby did not die until 14 November, 1940, more than 
twelve years after the death of W. N. Jones, and more than eight years 
after the death of William Bailey Jones The plaintiff, in his reply to 
the cross action of the defendant, Administrator, pleaded estoppel as to 
any claim against the former Trustees. We think his Honor's findings 
of fact and conclusion of law on the plea of estoppel must be upheld. 
Sugg v. Credif  Corporation, 196 N. C., 97, 144 S. E., 554; Meyer v. 
Reazies, 193 N.  C., 172, 136 S. E., 561; I lol loman v. R. R., 172 N. C., 
372, 90 S. E., 292; 19 Am. Jur., see. 62, p. 676, et seq. 
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We come now to the question whether or not the issues, nine in num- 
ber, submitted by the appellant are appropriate issues based on the facts 
pointed out in the exceptions and raised by the pleadings. 

I n  the case of Cotton -Wills v. Madin, 200 N .  C., 328, 156 S. E., 484, 
Stacy, C'. J., speaking for the Court, said: "11 party who would preserve 
his right to a jury trial in a compulsory reference must object to the 
order of reference at  the time it is made, and on the coming in of the 
report of the referee, if it be adverse, he should seasonably file exceptions 
to  particular findings of fact made by the referee, tender appropriate 
issues based on the facts pointed out in the exceptions and raised by the 
pleadings, and demand a jury trial on each of the issues thus tendered. 
Wilson z.. Featherstone, 120 N .  C., 446, 27 S. E., 124; Yelverton v. 
Coley, 101 N. C., 248, 7 S. E., 672." Texas Co. v. Phillips, 206 N .  C., 
355, 174 S. E., 114; Anderson v. XcRae, 211 N .  C., 197, 189 S. E., 639; 
Gurganus v. XcLawhorn, 212 h'. C., 397, 193 S. E., 844; Brown v. 
Clement Co., 217 h'. C., 47, 6 S. E .  (2d), 842. 

The first issue is typical of eight of the nine issues tendered and is as 
follows: ' T a s  the plaintiff the duly appointed qualified and acting 
trustee under the will of Laura F. Cosby, as was alleged in the plaintiff's 
petition and denied by this defendant's answer '2'' 

The question contained in the above issue wqs answered as a matter of 
law in the opinion of this Court, reported in 221 N. C., 205, 19 S. E .  
(2d),  855. The defendant herein again appealed from a judgment of 
the Superior Court in this action, which judgment was in accord with 
the above opinion, and the Court said: ('The rulings of the court below 
were in accord with the opinion of this Court and must be upheld. The 
decision of this Court on the previous appeal, upon the same facts then 
and now presented, constituted the law of the case. Pinnix v. Grifin, 
221 N .  C., 348; Robinson 21. XcAlhaney, 216 N .  C., 674, 6 S. E .  (2d), 
517. The decision on the former appeal decided the questions now pre- 
sented, and is therefore conclusive on the points so adjudged." Cheshire 
v. Church, 222 K. C., 280, 22 S. E.  (2d), 566. 

The eight issues referred to above raise no pleaded issues of fact, but 
only questions of law. 

The ninth issue tendered is as follows: '(Has the plaintiff fully, justly 
and truly accounted for the income of the estate of Laura F. Cosby, so 
that from the evidence the amount of the income and corpus can be deter- 
mined in order to close and settle the estate under the express will of 
Laura F. Cosby? (a )  Has the plaintiff prudently and skillfully managed 
and attended to the affairs and received and collected the funds of the 
estate of Laura F. Cosby? ( h )  I n  what amount has the life beneficiary 
suffered a loss or damage by the failure of the plaintiff to competently, 
prudently, honestly and justly, as well as loyally, manage, collect and 
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account for the estate of Laura F. Cosby under her expressed will?" 
This issue is not properly raised by the pleadings. The pleadings allege 
conclusions of the pleader and present questions of law, but do not raise 
issues of fact for the jury. The appellant has tendered no issue pointed 
out by the exceptions and raised by the pleadings, which gives him the 
right to a trial by a jury. 

I n  view of the above conclusions, it is immaterial whether or not the 
appellant waived his right to a trial by jury by not excepting to the 
second Order of Reference, which affirmed the original Order and ap- 
pointed another Referee, the original appointee being unable to serve. 

I n  the hearing below on the exceptions filed by the appellant to the 
report of the Referee, his Honor considered the exceptions, reviewed the 
evidence taken before the Referee, gave his opinion and conclusion, both 
upon the facts and the law, and entered judgment accordingly, which 
resulted in a modification and confirmation of the report of the Referee. 
A careful consideration of all the exceptions leads us to the conclusion 
that the judgment of the court below must be upheld. Anderson v. 
McRae, supra. 

The funds received from the estate of Laura F. Cosby by the former 
Trustees were loaned to individuals and secured by deeds of trust or 
mortgages on real estate, except in three instances where small sums were 
loaned and secured by chattel mortgages. All these loans were made 
prior to the appointment of the Trustee. There is no evidence 
tending to show they were inadequately secured at the time they were 
made. The security in many instances became inadequate during the 
financial depression which began in 1929. As a result, the life bene- 
ficiary sustained substantial loss on income and the corpus of the trust 
fund "has sustained considerable losses. However, there is no evidence 
on this record that the investments were not made in good faith or that - 
the present Trustee has not exercised due diligence in his efforts to collect 
the notes outstanding at  the time he was appointed Trustee. Sheets v. 
Tobacco Co., 195 N. C.,  149, 141 8. E., 355. 

I t  will be noted that the ultimate beneficiaries under the will of Laura 
F. Cosby, to wit, Barium Springs Orphanage and the First Presbyterian 
Church of Raleigh, have never questioned the acts or the good faith of 
the respective Trustees. 

The judgment of the court below is 
Affirmed. 
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J. L. CALDWELL ASD D. M. McKELVEY, TRADING a s  SUPERIOR CLEAS- 
ERS, V. E. H. MCCORKLE, TRADING AS RIcCORKLE'S CLEANERS & 
DYERS. 

(Filed 2 May, 1945.) 
1. Contracts § 24- 

In an action by plaintiffs against defendant to recover on contract for 
services performed, where defendant pleads that plaintiffs, subcontractors 
for defeildant under contract to process clothing, bedding, etc., for Army 
bases, though paid in full, failed to perform the services as agreed, to the 
damage of defendant, who was compelled himself to retransport the cloth- 
ing, etc., and do the work over again to comply with his customer's con- 
tract, there being evidence offered in support of the contentions of both 
plaintiffs and defendant, it  mas error for the court to charge the jury 
that, should they answer the issne in favor of plaintiffs to any amount, it 
would constitute a finding that the contract was as 'plaintiffs contend and 
defendant mould not be entitled to recorer anything except what a breach 
of the contract had cost him, as such charge expressly excludes expenses 
incurred in correcting the defective work of plaintiff and money received 
for services plaintiffs failed to rmder. 

2. Contracts 3 25b- 
If the controverted issue of breach of contract is resolved against plain- 

tiffs, in an action for service rendered thereunder against defendant, who 
has pleaded breach and counterclaim for damages, then defendant is 
entitled to recover the losses which naturally and proximately result from 
the nonperformance and which were reasonably in the minds of the parties 
a t  the time of its making. 

APPEAL by defendant from Olive, Special Judge, a t  October Extra  
Term, 1944, of MECKLENBURQ. New trial. 

Civil action to recover for services rendered. 
Both plaintiffs and defendant are engaged in the business of cleaning 

and pressing wearing apparel. Defendant obtained a contract from the 
United States Government to  process military uniforms, blankets, mat- 
tresses, and other articles for certain Army camps, including Camp 
Forrest in Tennessee, Camp Sutton in North Carolina, and Camp Stew- 
a r t  in Georgia. H e  furnished the transportation. When he received 
articles to be processed he signed a "tally-out" sheet for  i t  and when the 
processed articles were returned, he received a "tally-in" sheet as a 
receipt. Defendant sublet a part  of the work to plaintiffs and he was to 
pay therefor a t  a stipulated rate upon receipt of the Government "tally- 
in" sheet. There is a controversy as to the provisions of the contract in 
respect to  the exact nature of work to be done by plaintiffs. 

Plaintiffs allege tha t  they performed certain services under the agree- 
ment for which the defendant has not paid. They allege a balance of 
$1,261.30 and seek judgment therefor. 
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The defendant, answering, admits the contract, denies the allegation of 
indebtedness, and pleads (I)  the failure of plaintiffs to process apparel 
delivered to them as required by the agreed specifications, (2 )  that the 
merchandise thus improperly processed was rejected by army officials, 
rendering it necessary for him to reprocess the rejected articles at  a 
total expense of $3,570, and (3) that although the plaintiffs failed to 
properly process such merchandise, he has, under his agreement with 
them, paid them the agreed price therefor. He  alleges further that in 
addition to the expense for recleaning he was required to do extra traiis- 
porting to and from the camps at  a total cost of $862.50. Thus he claims 
a net balance due him of $3,171.20. He  prays an accounting. 

The parties elected to treat defendant's affirmative plea as a counter- 
claim and issues were submitted to and answered by the jury as follows: 

"1. What amount, if any, is the defendant indebted to the plaintiffs? 
"Answer : $330.00. 
"2. What amount, if any, are the plaintiffs indebted to the defendant? 
"Answer : 0." 
There was judgment on the verdict and defendant appealed. 

l i h l m a n  8. Alexander  for defendant ,  appellant.  
No counsel contra. 

BARNHILL, J. I t  is agreed that plaintiffs were to process and clean 
wearing apparel and other merchandise delivered to them by the defend- 
ant and were to be paid at  a stipulated rate. Plaintiffs allege and offer 
evidence tending to show that defendant has not paid them in full for 
the services rendered under the agreement. They seek recovery for the 
balance due. Defendant alleges and offers evidence tending to show that 
plaintiffs failed to properly process the articles received by them; that 
the Army ('turned down" or rejected the work thus improperly done; 
that as a result he was required to make additional trips to the Army 
camps and to reprocess and clean such articles at  great cost to him; and 
that he has paid plaintiffs for all work done and services rendered, 
including the charges for the articles improperly and insufficiently 
processed and cleaned. He  seeks to recover expenses incurred by reason 
of the alleged breach of contract. 

On this conflicting evidence the court twice instructed the jury to the 
effect that if they ansmeid the first issue in favor of plaintiffs, in any 
amount, they should not consider or answer the second issue, on the 
theory that an affirmative answer to the first issue would constitute a 
finding that the contract was as contended by plaintiffs and plaintiffs 
had fully complied therewith. 
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Some time after they had begun their deliberations the court recalled 
the jury and stated to them that it erred in instructing them not to con- 
sider the second issue in the event they answered the first issue in any 
amount, and charged them as follows : 

"No matter what you answer the first issue, you will consider the 
second issue, and, as I say, you will apply the same lam to the second 
issue that I gave you, to begin with." 

What, then, had the court instructed the jury as to the law applicable 
to this issue? The record discloses the following: 

"Now, gentlemen of the jury, the Court instructs you, on this second 
issue, if you answer the first issue in any amount, you will have found 
that the contract was as the plaintiffs contend, by the greater weight of 
the evidence, and you ~ ~ o u l d  have allowed them a reasonable amount for 
this processing of the clothing; and, if you come to this second issue, 
gentlemen of the jury, the Court instructs you, as a matter of  la^', that 
the defendant would not be entitled to recover anything except what a 
breach of the contract has cost him ; and, if you come to the second issue, 
the defendant would not be paying the plaintiffs any amount for any 
processing of the clothing and he would not be entitled to recover the full 
amount of what i t  cost him to clean and press the clothing, because he 
has testified that he has been paid by the Government for the processing 
and cleaning, but only such damages as flow immediately from the breach 
of the contract." 

Defendant's exception thereto must be sustained. 
The court in the quoted charge inadvertently failed to go further and 

explain what elements of damage would enter into and be embraced by 
'(what a breach of the contract would cost him." I t  expressly excluded 
expenses ii~curred in reprocessing articles not cleaned or processed in 
accord with agreed specifications. I t  failed to correct this inadvertence 
elsewhere in its charge. 

Furthermore, non constat defendant may not have settled in full for 
all services rendered by plaintiffs, it still may be true, as he testified, 
that he has paid them for work they failed to do in accord with the terms 
of the contract. I t  does not follow as a matter of law that an affirmative 
answer to the first issue would constitute a finding by the jury that the 
contract was as plaintiffs contend. h'or does such a finding compel the 
conclusion that plaintiffs are not required to account for money received 
for services they failed to render. If the controverted issue as to the 
alleged breach of contract is resolved against them, then defendant is 
entitled to recover the losses which naturally and proximately resulted 
from the nonperformance and which were reasonably in thp minds of 
the parties at the time of its making. h?onger v. Luttedoh, 195 S. C., 
274 (279) ,  142 S. E., 12, and cases cited. 
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The record fails to justify the conclusion the parties did not contem- 
plate that a breach of the contract by plaintiffs would cause defendant 
to incur additional expense in reprocessing the merchandise to meet the 
requirements of the Army and additional trips in  transporting the same 
to and from the Army camps. 

This is not affected by the fact defendant has been paid by the Govern- 
ment for the processing and cleaning. On his testimony the breach of 
contract by plaintiffs compelled him to reprocess, at  considerable expense, 
merchandise they agreed to clean and for the processing of which he has 
paid them a t  the agreed rate. If this be true and the jury so finds, the 
plaintiffs, in the settlement between the parties, must compensate defend- 
ant, under the prevailing rule or measure of damages for breach of con- 
tract, for the loss he has sustained by reason of their failure to comply 
with the terms of their agreement. 

The disposition we have made of this appeal renders it unnecessary 
for us to discuss other exceptive assignments of error appearing in the 
record. 

For the reasons stated there must be a 
New trial. 

STATE r .  RAR'DALL PERRY 

(Filed 2 May, 1945.) 

1. Criminal Law 85 54b, 54c: Trial 37- 
While a verdict is a substantial right, i t  is  not complete until accepted 

by the court for record. 

2. Same- 
When, and only when, an incomplete, imperfect, insensible, or repugnant 

verdict or oue which is not respollsive to  the issues or indictment is 
returned, the conrt may decline to  accept i t  and direct the jnrp to retire, 
reconsider the matter. and bring in a proper rerdict. 

3. Criminal Law 5 5 4 h  
A rerdict is  not bad for informality or clerical errors i11 lilugl~age, if i t  

is such that i t  can he clearly seen what is intended, and it  must not be 
voided except from necessity. 

4. Same- 
While a rertlict must hare a definite meaning free from ambiguity and 

responsi~e to  the issue or issues submitted by the conrt. additional non- 
essential words, which are  not a part of the legal verdict and do not leave 
t h t ~  character of the verdict ill doltbt, may he treated as mere surpl~~sage.  
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5. Same-- 

Upon the trial of defendant on an indictment, charging a secret and 
felonious assault with a deadly weapon and with intent to kill. inflicting 
serious injury, where the jury found and returned that defendant com- 
mitted an assault with a deadly weapon and in secrecy, G. S., 14-3, but 
without intent to kill, G. S., 14-33, there is a valid rerdict, in effect 
acquitting the defendant of the felony charged, and the court's refusal to 
accept the same fo r  record was error. 

6. Criminal Law 9 54c- 

Whenever a prisoner, either in terms or effect, is acquitted by the jury, 
the rerdict as returned should be recorded. 

APPEAL by defendant from Burgwyn, Special Judge, at  October Term, 
1944, of FRAKKLIK. Error and remanded. 

Criminal prosecution on bill of indictment charging that defendant 
did "unlawfully, wilfully, maliciously and in a secret manner, and feloni- 
ously assault T. E. Privett with a certain deadly weapon, to wit: shot 
gun, with the felonious intent to kill and murder the said T. E. Privett 
inflicting serious injuries, not resulting in death;" and specifying the 
injuries inflicted. 

On the night of 24 June, 1944, defendant and Privette were in J. A. 
Ray's store. Defendant had been in the service of his country as a sol- 
dier for three and one-half years but had been discharged and was in 
civilian clothing. Privette chided him about being out of the Army and 
said to him, "You didn't do so damn sorry that they kicked you out, did 
yon 1" and calling him, as defendant testified, "a 4-2' s. o. b." Defendant 
became angered, got his gun and, as Privette started out the door, shot 
him in the hand. 

The jury, after deliberating, came into court and returned for its 
verdict "Guilty of a secret assault with a deadly weapon, without intent 
to kill." The record discloses that thereupon the following occurred : 

''JUDGE: The statute does not provide for any such verdict or any such 
finding by the jury-I instructed you . . . 

"JUROR (W. R. Vick) : interrupts Court and says: 'Well, guilty of 
assault with a deadly weapon.' No other juror speaks, but several either 
nod or shake their heads. 

"The Judge then sends the jury back and instructs them to 'get to- 
gether on your verdict.' " 

Defendant excepted to each statement of the court and also to its 
refusal to accept the verdict tendered. 

After again deliberating, the jury returned for its verdict "Guilty of 
an gssault with a deadly weapon with intent to kill in a secret manner 
as charged in the bill of indictment." 
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Sextence: not less than f i ~ e  years and not more than ten years in the 
State's Prison. 

Defendant excepted and appealed. 

Attorney-General Xcllfullan and Assistant Attorneys-General Rhodes 
and ~Voody for the State. 

Yarborough cE Yarborough, Thorp cE Thorp, and E. H.  Halone for 
defenclani, appellant. 

BARKHILL, J. Was it the duty of the court below to accept and record 
the verdict first tendered by the jury? We are constrained to answer in 
the affirmative. 

While a verdict is a substantial right, Bundy v. Xutton, 207 N.  C., 422, 
177 S. E., 420, it is not complete until i t  is accepted by the court for 
record. 8. v. Godwin, 138 N .  C., 582; S. v. Bagkey, 158 N.  C., 608, 
73 S. E., 995; S. v. Snipes, 185 N.  C., 743, 117 S. E., 500; Allen v. 
Yarborough, 201 N.  C., 568, 160 S. E., 833. 

This does not imply, however, that in accepting or rejecting a verdict 
the presiding judge may exercise unrestrained discretion. While he 
should scrutinize a verdict with respect to its form and substance and 
to prevent a doubtful or insufficient finding from becoming the record 
of the court, his power to accept or reject the jury's finding is restricted 
to the exercise of a limited legal discretion. X.  v. Bazemore, 193 N.  C., 
336, 137 S. E., 172. 

When, and only when, an incomplete, imperfect, insensible, or repug- 
nant verdict or a verdict which is not responsive to the issues or indict- 
ment is returned, the court may decline to accept it and direct the jury 
to retire, reconsider the matter, and bring in a proper verdict. S. v. 
Arrington, 7 N .  C., 571; 8. v. McKay, 150 K. C., 813, 63 S. E., 1059; 
S. v. Bazemore, supra; S. v. Noland, 204 N .  C., 329, 168 S. E., 412; 
Queen v. DeHarL, 209 N.  C., 414, 184 S. E., 7. 

A verdict is not bad for informality or clerical errors in the language 
of i t  if i t  is such that it can be clearly seen what is intended. I t  is to 
have a reasonable intendment and is to receive a reasonable construction 
and must not be voided except from necessity. 8. v. Whisenant, 149 
N. C., 515; 8. v. Craig, 176 N. C., 740, 97 S. E., 400. 

Although defective in form, if it substantially finds the question in 
such a way as will enable the court intelligently to pronounce judgment 
thereon according to the manifest intention of the jury, it is sufficiently 
certain to be received and recorded. 2 i  R. C. L., 858; Wood v. Jones, 
198 N .  C., 356, 151 S. E., 732; In  re Will o f  Henderson, 201 N .  C., 759, 
161 S. E., 387; 8. I * .  Snipes. supra, and cases cited. 
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While a verdict must hare a definite meaning free from ambiguity 
and be responsive to the issue or issues submitted by the court, addi- 
tional nonessential words fvhich are not a part of the legal verdict and 
do not leave in doubt the character of the verdict may be treated as mere 
surplusage. S. 1:. Snipes, supra; S. v. McKay, supra; S. v. Lemons, 182 
N.  C., 828, 109 S. E., 27; 8. v. Stewart, 189 N .  C., 340, 127 S. E., 260; 
X. v. -$fatthews, 191 K. C., 378, 131 S. E., 743. 

Thus a verdict of ('guilty of receiving more liquor than allowed by 
law, and not guilty of retailing or transporting liquor," S. v. Brame, 
185 N.  C., 631, 116 S. E., 164, and "guilty of assault with intent to kill," 
X. v. Gr~gory, 223 N .  C., 415, 27 S. E. (2d), 140, were sustained; while 
"guilty of carrying a pistol in his suitcase," S. v. Parker, 152 W. C., 790, 
67 S. E., 35, "guilty of receiving stolen cotton," 8. v. Whitaker, 89 X. C., 
472, and "guilty of shooting," S. v. Wudson, 74 N. C., 246, were rejected 
for insufficiency and ambiguity. 

Here the verdict tendered, when given a reasonable construction, is 
not incomplete, insensible, or repugnant. Instead it has a definite mean- 
ing free from ambiguity. The jury found that the defendant committed 
an assault with a deadly weapon and that the assault was "done in 
secrecy," 0. S., 14-3, but "without the intent to kill," G. S., 14-33. Each 
term has its significance in the criminal law. S. v. Smith, 174 N .  C., 
804, 93 S. E., 964; 8. v. Gregory, supra; S. v. Bentley, 223 N .  C., 563 
(see also concurring opinion at  p. 569), 27 S. E. (2d), 738. 

Conceding that neither term is a necessary part of a verdict finding 
the defendant guilty of an assault with a deadly weapon, they do not 
render doubtful the essential nature of the finding. The court was left 
free to pronounce judgment thereon according to the manifest intention 
of the jury. 

There is a further reason why the action of the court below must be 
held for error. An intent to kill is an essential element of the crime 
charged. Thus the finding that the assault was "without the intent to 
kill" mas in effect a verdict of not guilty of the felony. 

Whenever a prisoner, either in terms or effect, is acquitted by the 
jury, ihe rerdict as returned should be recorded. S. v. Hargett, 196 
N.  C., 692, 146 S. E., 801; S. v. Arrington, supra; S. v. Whisenant, 
supm; S. c. Craig, supm; S. v. Bentley, supra. 

I t  may be noted that while G. S., 14-31, and G. S., 14-32, create two 
separate and distinct felonies, the bill of indictment alleges in one count 
all elements necessary to constitute both offenses. I t  is somewhat uncer- 
tain as to which charge defendant was required to answer. Perhaps for 
this reason the jury thought it advisable to spell out the verdict. I n  any 
event a verdict of "guilty as charged'' might have caused more uncer- 
tainty than does the rejected one. 
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The judgment entered is vacated and the cause is remanded to the end 
that  the court below may (1) strike the verdict entered, (2)  record the 
one first tendered by the jury, and ( 3 )  pronounce judgment on the ver- 
dict thus recorded. 

E r ro r  and remanded. 

E. H. McCORKLE, ROBERT L. McCORKLE AND SARA L. McCORKLE v. 
KEITH M. BEATTY AKn WIFE, KATHLEEK BEATTY. 

(Filed 2 May, 1945.) 
1. !crusts 3 l b -  

Parol trusts may be imposed upon the legal title on proof of an oral 
promise to hold in trust for the promisee ; and parol evidence to prove such 
a trust is admitted not to contradict the deed, but to bind the party to 
the trust which he undertook in accepting the deed. 

2. Same- 
The establishment of parol trusts is required to be by evidence clear, 

strong and convincing. This rule arises out of the theory that the written 
instrument contains the final expression of the agreement between the 
parties, and one who seeks to show otherwise should be required to do so 
by higher degree of proof than a mere preponderance of the evidence. 

3. Same- 
In a suit to fasten a'parol trust upon a deed on its face in fee. where 

there is evidence of the trust for the plaintiff and co+~tra for defendant, 
it is error for the court to charge that the preponderance of the evidence 
is defined to be evidence which is of greater or superior weight or that 
gives greater assurance and carries conviction to the minds of the jury, 
followed by the statement that the clear, strong and convincing evidence, 
required of plaintiff, means evidence that is clearer, stronger and more 
cogent and convincing in its character and weight than that required in 
ordinary civil cases where the burden of proof is satisfied by the greater 
weight or preponderance of the evidence. 

APPEAL by plaintiffs from Blackstock, Xpecial Judge, a t  4 September, 
1944, Extra  Civil Term, of MECKLENBURG. 

The plaintiffs brought this action to  impose a parol trust on lands to 
which the defendants had title by a deed in  fee, allegedly acquired while 
the defendant Beatty was in fiduciary relation to the plaintiffs and under 
a promise t o  hold the title for  their benefit. The defendant Beatty denied 
that  there was any such fiduciary relation between him and the  plaintiffs 
or that he had made the alleged promise. 

The case went to the jury, and the wswer  to the issue was unfavorable 
to the plaintiffs. The validity of the tr ial  was challenged in several 
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respects, only one of which we deem it necessary to consider: The excep- 
tion to the instruction to the jury as to the weight and sufficiency of 
plaintiff's evidence as hereinafter set out. 

The evidence pertinent to this exception may be summarized as fol- 
lows : 

One of the plaintiffs, E. H.  McCorkle, testified that at  the time of the 
transaction between plaintiffs and defendant Beatty, the property de- 
scribed in the complaint had been conveyed by deed of trust to the 
Building and Loan Association of Charlotte to secure a note made by 
the plaintiffs. The plaintiffs were unable to meet the payments, and 
upon default, the property was advertised and sold 15 September, 1941, 
a t  which sale T. S. McPheeters became the last and highest bidder at the 
sum of $6,000; later, Dorothy A. Krueger raised the bid, and it was 
resold 20 October, 1941, at  her upset bid for $6,300, and this bid had 
been reported to the court for confirmation. 

Meanwhile, the plaintiffs had been diligently seeking some means to 
satisfy the deed of trust and save the property, but had been unable thus 
fa r  to secure a loan. While the sale to Krueger was awaiting confirma- - - 
tion, the witness, in behalf of himself and other plaintiffs, approached 
the defendant Beatty for help in protecting the property for the benefit 
of all the plaintiffs. 

A t  that time E. H. XcCorkle had a contract with the Government to  
clean suits and articles of apparel for the personnel of the Army, upon 
which $10,000 was due him, payment of which was expected shortly. 
H e  testified that he proposed to the defendant Beatty that the latter 
would raise the Krueger bid, which would give the plaintiffs some more 
time to secure means to save the property; that he and the defendant 
Beatty came to the following agreement: That defendant Beatty would 
furnish the money and raise the bid in  his own name, and that if the 
plaintiffs were able to get the money before the sale of the property and 
the confirmation of the bid, the defendant was to be paid $25.00 for his 
trouble; but if defendant had to carry out the bid and take the property, 
he would hold i t  meantime for the plaintiffs until they were able to 
reimburse him for his expenditures in the premises, when the title should 
be conveyed to them. He  further testified that in accordance with this 
promise, the defendant did furnish the money to raise the bid by check 
which was handed to the witness and which he carried to the payee, 
Taylor, and which was used for that purpose. He further testified that 
they were unable to get the money before the property was sold upon 
the defendant Beatty's bid, the sale confirmed and the deed made to 
Beatty; and that although he stands ready, willing and able to reimburse 
Beatty and carry out the contract which he alleges was made with the 
defendant, Beatty now claims the property as his own and refuses to 
permit the plaintiffs the enjoyment thereof. 



180 I N  THE SUPREME COURT. [a25 

Defendant Beatty testified that McCorkle came to him and requested 
him to raise the bid on the land, and offered $25.00 if he would raise 
the bid for him, but that he thought there was too much money involved 
and so told the plaintiff McCorkle; that he later told him then that he, 
Beatty, could raise the bid for himself, which the latter said he would do. 
Defendant Beatty further testified that the agreement was that he should 
raise the bid for himself, and that if plaintiffs could not pay off the 
mortgage or re-raise the bid before the sale time, the land should be the 
defendant's; and that plaintiff told him "he would have the best buy in 
Charlotte." Witness said that he never at any time agreed to bid in the 
property and hold it for McCorkle or the plaintiffs. 

The defendant Beatty offered several witnesses in corroboration of 
his rersion of the agreement. 

Epo11 this conflicting evidence, the trial judge instructed the jury, 
i n t e r  alia,  as follows : 

"(a) The general rule is that, in civil matters, the burden of proof 
is usually carried by a preponderance of the evidence or by the greater 
weight, meaning evidence which is of greater or superior weight or that 
gives greater aesurance and carries conviction to the minds of the jury, 
but under an issue such as the one we are considering, where plaintiffs 
propose to obtain relief against the apparent force and effect of a written 
instrument, a deed, the burden of proof is on plaintiffs to establish their 
allegatiolis in respect to this issue by evidence, clear, strong and con- 
vincing. Clear, strong and convincing evidence means evidence that is 
clearer, stronger, more cogent and convincing ill its character and weight 
than that required in ordinary civil cases where the burden of proof is 
satisfied by the greater weight or preponderance of the evidence. 

"(g) Xow, by the 'greater v-eight of the evidence' is meant that evi- 
dence which is of greater or superior weight, or is more convincing, and 
brings conviction to the minds of the jury." 

To this plaintiffs excepted. 
The following issue was submitted to the jury, and answered as indi- 

cated : 
"Does the defendant, Keith Beatty, hold the legal title to the property 

described in the Complaint in trust for the benefit of the plaintiffs, as 
alleged in the Complaint? 

"Answer : No." 
The plaintiffs moved to set aside the verdict for errors committed in 

the trial. The motion was denied, and plaintiffs excepted. To the 
ensuing judgment, plaintiffs objected, excepted and appealed, assigning 
errors. 

l ' h iman  8. Alexander  and Robinson & J o n e s  for plaintif fs,  appellants.  
Joe TY. E r v i n  and  W .  C. Dav i s  for defendants ,  appellees. 
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SEAWELL, J. We think that plaintiffs' exception to the instruction 
given to the jury as to the weight and sufficiency of the evidence required 
to carry the burden of the issue must be sustained. 

I n  a jurisdiction like ours, where the S e ~ e n t h  Section of the English 
Statute of Frauds, requiring the creation of trusts to be manifested in  
writing, has not been enacted, parol trusts may be imposed upon the legal 
title upon proof of an oral promise to hold in trust for the promisee; 
and parol evidence to prove such a trust is admitted "not to contradict 
the deed, but to bind the party to the trust which he undertook in accept- 
ing the deed." 26 R. C. L., Trusts, see. 41. However, the theory of 
admission of parol evidence in such cases is often confusingly stated, 
and the intensity of the proof required to establish such a trust is re- 
ferred to the fact that it does tend to contradict the written instrument. 
Hinton v. Pritckard, 107 N.  C., 128, 136, 12 S. E., 242. The propriety 
of applying the rule to cases of this sort is perhaps most satisfactorily 
explained in Eoo17c u. Lee, 175 K. C., 383, 95 S. E., 659, as arising out 
of the theory that the written instrument contains the final expression of 
the agreement between the parties, and that one who seeks to show other- 
wise should be required to do so by higher degree of proof than a mere 
preponderance of the evidence. 

At any rate, it is the rule here, and prevails with practical uniformity 
elsewhere, that the establishment of parol trusts is required to be by 
evidence "clear, strong and convincing," or of similar character, as 
variously expressed. See Lefkowitz v. Silver, 182 N .  C., 339, 109 S. E., 
56, 23 A. L. R., 1491; also, annotations to case beginning on page 1500. 

Ordinarily, in civil matters, the burden of the issue is required to be 
carried only by the preponderance or greater weight of the evidence; 
but in his definition of the preponderance of the evidence, his Eonor 
defined this to be '(evidence which is of greater or superior weight or that 
gives greater assurance and carries conviction to the minds of the jury" ; 
and further defined evidence, clear, strong and convincing, as follows: 
"Clear, strong and convincing evidence means evidence that is clearer, 
stronger, more cogenf and conzincing in i ts  character and weight than 
that required in ordinary civil cases where the burden of proof is satisfied 
by the greater weight or preponderance of the evidence." 

While it is conceded that a stricter degree of evidence is required in 
cases of this character, me are of the opinion that the terms used to 
define the intensity of the evidence required in the instant case are not 
susceptible of separate, analytical comparison with the greater weight 
of the evidence, especially as defined by his Honor. We think the terms 
of comparison used, particularly that the evidence should be clearer than 
that employed in cases where preponderance of the evidence is sufficient 
to carry the burden, goes beyond the simple requirement that the plain- 
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tiffs must prevail by evidence clear, strong and convincing, rather than 
by mere preponderance of the evidence, and must have been confusing to 
the jury. 

W e  have not thought i t  necessary to consider other exceptions, which 
refer to  incidents which may not recur upon a retrial. 

Fo r  the error pointed out, the plaintiffs are entitled to a new trial. 
I t  is so ordered. 

New trial. 

STATE T. RIOZELLE WILLIAMS. 

(Filed 2 May, 1945.) 

1. Criminal Law § 8: Homicide 9 2- 
Where two persons are present, encouraging each other in a common 

purpose resulting in a homicide, both are principals and equally guilty. 

2. Same-- 
An aider and abettor is one who advises. counsels, procures or encour- 

ages another to commit a crime, whether personally present or not a t  the 
time and place of the commission of the offense. 

3. Homicide § 25- 

In a prosecution of two persons for murder, where the State's evidence 
tended to show that deceased was standing near another person on a city 
sidewalk, when the first defendant called upon deceased to stop bothering 
his cousin and the deceased said he was not bothering anyone, whereupon 
the first defendant shot a pistol at deceased twice, and then the second 
defendant took the gun from the first defendant and shot a t  deceased 
twice, deceased falling to the ground at the second shot and dying on the 
way to the hospital, there being only one wound on deceased, a shot 
through the heart, there is  amylr evidence for the jury and the first 
defendants' motion for judgment as of nonhuit, G. S., 15-173, mas properly 
denied. 

APPEAL by defendant Mozelle Williams from Burgwyn, Special Judge, 
a t  September Extra  Term, 1944, of MEPKLESBVR~. 

The appellant, Mozelle Williams, and one DeWitt Tate were tried 
upon a bill of indictment charging them with the murder of F rank  
Porter, upon which, howe~~er ,  the solicitor for the State announced that  
he would not ask for a verdict of guilty of murder i n  the first degree, 
but would ask for a verdict of guilty of murder in the second degree o r  
of guilty of nianslaughter as the evidence might warrant. The  jury 
returned a verdict of guilty of manslaughter as to both defendants, and 
from judgment of imprisonment, predicated on the verdict, the defend- 
ant  Mozelle Williams appealed, assigning errors. 
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Attorney-General McMul lan  and Assistant Attorneys-General Rhodes 
and M o o d y  for the State. 

G. T .  Carswell for defendant Wi l l iams ,  appellant. 

SCHENCK, J. The evidence tended to show that Frank Porter, the 
deceased, and his common law wife, Ruthie Mae Porter, entered an 
eating place on Mint Street in Charlotte, called '(Johnny's," that Ruthie 
Mae Porter left the eating place and was followed out by the deceased, 
Frank Porter, and they two were standing on the sidewalk, and one 
Alma Bradford was standing near-by on the sidewalk; that appellant, 
Mozelle Williams, came out of the eating place onto the sidewalk and 
said to deceased Frank Porter, '(Don't be bothering my cousin, Alma 
Bradford," and Frank Porter said he wasn't bothering anybody; at  that 
time Williams pulled out a pistol and shot twice at  Porter and then 
DeWitt Tate appeared suddenly on the scene and took the pistol from 
Mozelle Williams and shot twice a t  Frank Porter and he fell; Frank 
Porter was put into a taxi and driven to a hospital, but died just before 
he arrived there; "the gun was pointing towards Frank Porter at the 
time that Mozelle Williams shot at  him twice, but I don't know whether 
Mozelle hit Frank or not. After Mozelle Williams shot, Frank was still 
standing on the sidewalk in the same spot, and DeWitt Tate ran out 
where Mozelle was in the street and grabbed Mozelle's gun. At the time 
that Mozelle Williams shot him, Frank Porter did not say anything and 
did not do anything. H e  was still standing up, and he did not appear to 
be shot. . . . H e  fell the second shot when DeWitt shot. . . . Yes, sir, 
that's when he fell." Both Mozelle Williams and DeWitt Tate made 
statements to the officer arresting them to the effect that they did not 
know which one hit Frank Porter; they both stated that Frank Porter 
was jabbing something into Alma Bradford, and Mozelle Williams told 
Porter not to do anything to his girl or cousin, and as Frank Porter 
started toward him Mozelle Williams walked into the street, pulled his 
gun and began shooting and DeWitt Tate came up and grabbed his gun 
away from him and shot at Frank Porter. Mozelle Williams and DeWitt 
Tate were friends. Upon a post mor tem examination made at the hos- 
pital only one bullet wound was found upon the body of Frank Porter, 
i t  being "a hole in his chest on the left side near the heart, . . . the hole 
was a bullet wound over his heart," and in the opinion of the physician 
who made the posf rnortem examination this bullet wound killed the 
deceased. 

The exception most stressfully pressed on this appeal was to his 
Honor's refusal to grant the motion of appellant to dismiss the action or 
for judgment of nonsuit lodged when the State had produced its evidence 
and rested its case. G. S., 15-173. The appellant, in his brief and oral 
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argument, contended that since there is no evidence in the record that the 
defendant Tate and the defendant Williams had seen each other at  any 
time prior to the time Tate ran out in the road and jerked the pistol out 
of Williams' hand, and no evidence that either of them had had any 
trouble with the deceased Frank Porter prior to the time of the shooting, 
there is no evidence upon which a finding of a conspiracy could be predi- 
cated, and since from the evidence adduced it cannot be determined which 
defendant fired the fatal shot, the motion for judgment as of nonsuit 
should have been sustained. This contention may have been tenable had 
the State relied upon establishing the existence of a conspiracy to make 
out its case. S. v. Finley, 118 N. C., 1161, 24 S. E., 495. However, the 
State did not rely upon establishing the existence of a conspiracy to 
make out its case against the appellant. The theory of the prosecution 
is not that there was a conspiracy between the defendant Williams and 
his codefendant Tate to kill or assault the deceased Porter and therefore 
it was immaterial which one fired the fatal shot, since by virtue of a 
conspiracy existing between them they both were principals in the unlaw- 
ful homicide. The State was permitted to, and did, rely upon the theory 
that both of the defendants were present, encouraging each other in a 
common purpose, and were therefore principals and equally guilty. 8. v. 
Jarrell, 141 N. C., 722, 53 S. E., 127. The evidence tends to show that 
the appellant Williams followed the deceased to the sidewalk and shot 
twice at  him; that he was present when his codefendant Tate took the 
pistol from him and fired twice at the deceased. The evidence is plenary 
that either one of the shots fired by the appellant Williams or one of the 
shots fired by his codefendant Tate killed Porter. I f  the evidence tends 
to show that the appellant Williams fired the fatal shot he cannot com- 
plain that the case as to him was submitted to the jury; if, on the other 
hand, the evidence tends to show that his codefendant Tate fired the fatal 
shot and the appellant Williams was present, the evidence of his mere 
presence is evidence of his aiding and abetting his codefendant and was 
sufficient to carry the case to the jury as to him. "Though when the 
bystander is a friend of the perpetrator, and knows that his presence 
will be regarded by the perpetrator as an encouragement and protection, 
presence alone may be regarded as an encouragement," and in contem- 
plation of law this was aiding and abetting. Wharton's Criminal Lam 
(12 Ed.), ch. 9, see. 246; 8. v. Jnrrell, supra; 8. v. Cloninger, 149 N. C., 
567, 63 S. E., 154; 8. v. Allison, 200 N. C., 190, 156 S. E., 547. "An 
aider and abettor is one who advises, counsels, procures or encourages 
another to commit a crime, whether personally present or not at the time 
and place of the commission of the offense. 2 C. J., 1024." 8. v. Hart, 
186 N. C., 582, 120 8. E., 345. 
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We are of the opinion, and so hold, that there was sufficient evidence 
to carry the case as to the defendant Williams to the jury at  least upon 
the theory that the said defendant vas  aiding and abetting in the unlaw- 
ful homicide of Frank Porter and for that reason was guilty as a prin- 
cipal and that his Honor properly orerruled said defendant's demurrer 
to the evidence and motion to dismiss the action lodged when the State 
had introduced its evidence and rested its case. 

We have examined the exceptions relating to his Honor's charge and 
find in them no substantial merit. 

On the record we find 
No error. 

CHARLIE SPEAIIRIAX, ADMIXISTRATOR OF RIAXIE SPEARXAN,  V. THE 
UNITED MUTUAL E C R I A L  ASSOCIATION, ISC.  

(Filed 2 May, 184.5.) 

1. Mutual Burial Association § 1: Constitutional Law 20- 

Where the certificate of membership in a burial association, as  well a s  
the general statute relating to such associations, G. S.. 23-226. contaiils 
the express provision that the rules and by-laws of such associations may 
be modified by Act of the General Is<embly. members are bolind by suhse- 
quent legislation, and changes so made are not offensive to the constitu- 
tional prorision against the pacsage of a law which impairs the obligatioii 
of a contract. 

2. Constitutional Law § 20: Contracts 1, & 

Lams in force a t  the time of the execution of a contract become n pnrt 
of the conrention. This embraces those which affect its validity. coli- 
struction. discharge, and enforcement. 

3. Mutual Burial Association 11, 1 2 -  

The spouse or next of kin of a member of n mutnal burial association 
serving in the armed forces, who dies overseas, may elect to have rrtlirn 
of the paid-in assessments ill settlement, or to have the prescribed fniieral 
benefits a t  any time the body of rlecea-ed is returned for burial to the 
territory served by the burial acsociation : and the perwnal rc])resentati~ e 
of the deceased may not recorer $100 in lieu thereof. G. S., 55-241.1. 

APPEAL by defendant from Olive, Xpecia l  Judge, at March Term, 
1945, of MECI~I,EXBURG. Reversed. 

This was an action to recover the sum of $100 alleged to be due on a 
certificate of membership in defendant Burial Association. From judg- 
ment for plaintiff defendant appealed. 
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E. McA. Currie  for plaintif f ,  appellee. 
G. T .  Carswell for defendant ,  appellant.  

DEVIN, J. The case was heard below upon an agreed statement of 
facts. From this it appears that plaintiff's intestate, Maxie Spearman, 
became a member of defendant Burial Association 5 March, 1943, and 
so remained until his death 11 March, 1944. The purpose and plan of 
the Association was to provide funeral and burial service for deceased 
members in the amount of $100. 

Plaintiff's intestate while a member of the armed forces of the United 
States and in the line of duty died on Guadalcanal in the Pacific and 
was buried there. At that time Guadalcanal was in the theater of war 
and it was impossible for the defendant to provide or furnish the plain- 
tiff's intestate the funeral benefits contracted for in the certificate of 
membership. 

The certificate of membership in defendant Association, which is in 
the form prescribed by statute, G. S., 88-226, specifies in section 10 that 
in the event a member in good standing shall die at  a place beyond the 
territory served by local funeral directors, the secretary of the Associa- 
tion upon notice shall cause deceased to receive the funeral and burial 
service provided for, and shall make payment therefor. ('If the secre- 
tary-treasurer of the Association shall fail, on demand, to provide the 
benefits as listed in Article 9 of these rules and by-laws (funeral and 
burial service) by arrangement with the official funeral director serving 
the community in which the services are required, then the benefits shall 
be paid in cash to the representatives of the deceased qualified under 
law to receive such payments." 

The plaintiff's action is based upon the view that defendant's failure 
to furnish the funeral benefits contracted for entitled the personal repre- 
sentative of the deceased to the payment in cash provided in lieu thereof 
by see. 10 of the certificate of membership, and that the requirement 
of previous demand was obviated by the defendant's admission that it 
was impossible for defendant, or any undertaker connected with it, or by 
arrangement with any other funeral director, to  render the service con- 
tracted for. I t  was argued that under these circumstances a demand 
would hare been futile and therefore unnecessary. 

Conceding that this may be a reasonable interpretation of the effect of 
the quoted stipulation in see. 10, we think the plaintiff's position is 
rendered untenable by a subsequent statute, Public Laws 1943, ch. 732, 
codified as G. S., 58-241.1, modifying the provisions of see. 10 in respect 
to members of the Association who die while serving in the armed forces 
of the United States. By this statute i t  is provided that in such case 
the spouse or next of kin may elect to have return of paid-in assessments 
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in settlement, or to have the prescribed funeral benefits at  any time the 
body of the deceased is returned for burial to the territory served by the 
burial association. True this last Act was ratified subsequent to the 
issuance of the certificate of membership to plaintiff's intestate, but the 
certificate sued on, as well as the general statute in force a t  the time, 
G. S., 58-226, contained the express provision that the rules and by-laws 
of the Association might be modified by Act of the General Assembly. 
Hence the plaintiff's intestate must be held to have accepted the certifi- 
cate of membership with notice that its provisions could be "modified, 
canceled, or abridged" by legislative enactment. Under these circum- 
stances this Act of the General Assembly would not be considered offen- 
sive to the constitutional provision against the passage of a law which 
impairs the obligation of a contract. Cons. United States, Art. I, see. 
10 ;  Faulk v. Mystic Circle, 171 N.  C., 301, 88 S. E., 431; Helmholz v. 
Horst, 294 F., 417. The constitutional prohibition is qualified by the 
measure of control which the state retains over remedial processes. 
Home Building & Loan Asso. v. Blaisdell, 290 U. S., 432 (434). 

The laws in force at the time of the execution of the contract become 
a part of the convention. This embraces those which affect its validity, 
construction, discharge and enforcement. Bateman 9. Sterrett, 201 
N. C., 59, 159 S. E., 14. The modification imposed by the Act of the 
General Assembly is within the scope of the plan and purpose of the 
Association, and is not unreasonable. Strauss v. Life Association, 126 
N.  C., 971, 36 S. E., 352; Wilson v. Heptasophs, 174 N.  C., 628, 94 
S. E., 443. The deceased was buried in Guadalcanal by the Federal 
authorities. I n  the event his body should be returned to the territory 
served by defendant, the obligation to render prescribed funeral and 
burial service still subsists. 

We conclude that the judgment that plaintiff's administrator recover 
of defendant $100 is not warranted by the facts agreed, and that the 
rights of the parties in the premises are governed by G. S., 58-241.1. 

Reversed. 

HARTFORD ACCIDENT AKD 1NL)EJINITP C01\IPA4NT T. GURNEY P. 
HOOD, C O M M I ~ I O N E R  OF BAXKS, AKD THEREFORE STATT-TORY RECEIVER, 
RANK O F  BLA4CK RIOUNTAIK. 

(Filed 2 May, 1945.) 
Appeal and Error 5 31- 

Where appellant is not required to docket his appeal, from an order 
granting a motion for a change of venue, until the Fall Term of this 
Court, and appellee files at the Spring Term, a motion to docket and 
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dismiss on the ground that the appeal on the face of the record is f r i ~ o -  
lous and only for delay. which appellant controverts, motion of appellee 
denied without expressiilg any opinion on the merits of the appeal. 

APPEAL by plaintiff from Johnson, Jr., Special Judge, at February 
Term, 1945, of WAKE. 

This action mas instituted in the Superior Court of Wake County to 
determine the liability of the plaintiff on certain surety bonds executed 
for and on behalf of the Bank of Black Mountain, indemnifying said 
bank against loss under circumstances and conditions set forth in said 
bonds. 

The defendant made a motion for change of venue and to remove to 
Buncombe County, N. C., as a matter of right and also in  the exercise 
of the court's discretion for the convenience of witnesses and the promo- 
tion of justice. Motion granted and plaintiff appealed to the Supreme 
Court. 

Since the appellant is not required to docket its appeal until the Fall  
Term of this Court, the appellee has filed a motion to docket and dis- 
miss the appeal for the reason he contends, that it appears upon the face 
of the record that the appeal is obviously frivolous and appears to have 
been taken only for the purpose of delay. 

I n  reply to the motion to docket and dismiss the appeal, the appellant 
denies that it is seeking a review of a discretionary order. I t  contends 
that it appears conclusively from the record that there are no issues of 
fact presently raised and therefore an order for removal for the "con- 
venience of witnesses," when there are no witnesses to be convenienced, 
is premature. That if issues of fact are raised when answer is filed, 
which will necessitate a jury trial and the attendance of witnesses, then 
and not until then will it be proper to make a motion for removal for 
convenience of witnesses. Furthermore, it is contended that since only 
questions of law are presently raised, the order of removal cannot be 
sustained as a matter of law. 

A. J. Fletcher and J .  C.  B. Ehringhazis for plainfif .  
Ii. R. Williams for defendant. 

PER CURIAM. We express no opinion on the merits of the appeal, 
other than to say we think the appellant is entitled to a hearing thereon. 

Motion denied. 
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MRS. JESSIE E. SMITH v. KIRBY SMITH. 

(Filed 23 Nay, 1943.) 
1. Pleadings § 13 $/2 - 

The plaintiff may in all cases demur to an answer containing new 
matter. where, upon its face, it  does not constitute a defense or counter- 
Claim. Such demurrer shall be heard and determined as  prorided for 
demurrers to the complaint. G. S.. 1-141. 

2. Pleadings § 20- 
The office of demurrer is to test the sufficiency of a pleading, admitting, 

for  the purpose, the truth of the allegtltions of the facts contained therein, 
and ordinarily relevant inferences of fact, necessarily deducible therefrom, 
a re  also admitted, but the principle does not extend to the admissions of 
conclusions or inferences of law. 

3. Husband and  Wife 1 9 -  

The following requisites a re  generally agreed to be necessary to the 
validity of deeds of separation between hnaband and wife: ( 1 )  A separa- 
tion must have already taken place, or is to immediately follow the execu- 
tion of the deed. ( 2 )  The separation agreement must be made for an 
adequate reason, not for mere mutual volition or caprice, and under cir- 
cumstances of such character a s  to render i t  reasonably necessary to the 
health or happiness of the parties. (3 )  The agreement must be reason- 
able, just, and fair  to the wife, h a ~ ~ i n g  due regard to the condition and 
circumstances of the parties a t  the time it  was made. And ( 4 )  i t  must 
conform to statutory requirements, where property rights a re  involved. 
G. S., 52-12 and 52-13. 

4. Husband and  Wife 3 21- 
In  an action by a wife against her former husband to enforce a separa- 

tion agreement between them, executed in accordance with G. S., 32-12, 
and affecting the wife's right of don-er, support and all other rights 
acquired by her marriage in the property of her said husband, the clefend- 
ant  admitting the agreement a s  written and seeking in a first fnrther 
defense to reform the instrument on the ground of omissions by mutual 
mistake of the parties and errors of draftsman, without averring that 
the matter omitted was considered by the officer taking the wife's acknowl- 
edgment, and seeking in a second further defense to set up a supplemental 
agreement, modifying the original and affecting the wife's property rights, 
without averring that  the supplemental agreement is in writing and exc- 
cuted in accordance with G. S., 52-12. both further defenses and answers 
a re  fatally deficient and the court erred in overruling plaintiff's demurrer5 
thereto. 

5. Same: Pleadings 10- 

Where plaintiff sued her former husband to recover a monetary consitl- 
erntion under a written separation agreement, defendant's counterclainl 
for slander sounds in tort and is not a cause of action arising out of the 
contract or transaction set forth in the complaint as  the foundation t)f 



190 IK  T H E  SUPREME COURT. [225 

plaintiff's claim, or connected with the subject of actions within the pur- 
view of the statute, G. S., 1-137. 

6. Pleadings s !&3- 
The practice of allowing a motion for judgment on the pleadings is very 

restricted and is confined to cases where a plea confesses the cause of 
action and the matter relied upon in avoidance is insufficient in law. 

7. Husband and Wife §§ 20, 21- 

The breach by the wife of a covenant against molestation of the hus- 
band is no defense to an action by the wife to force the husband to make 
payments for her support based upon release of dower and rights in his 
property acquired by her marriage to him, in accordance with the terms 
of a separation agreement entered into by them. 

8. Husband and Wife 3s 20, 2% 

The authorities are to the effect (1) that it is not every riolation of 
the terms of a separation agreement by one spouse that will exonerate the 
other from performance; (2 )  that in order that a breach by one spouse of 
his or her covenants may relieve the other from liability on the latter's 
covenants, the respective covenants must be interdependent rather than 
independent; and (3)  that the breach must be of a substantial nature, 
must not be caused by the fault of the complaining party, and must have 
been committed in bad faith. 

APPEAL by plaintiff from Johnson, Jr., Special Judge, a t  8 January,  
1945, Ex t ra  Term of MECKLEKBCRG. 

Civil action for enforcement of payments by defendant to plaintiff 
pursuant to terms of separation agreement. 

The  record discloses that  on 6 February, 1941, defendant and plaintiff, 
who were husband and wife, having separated on 1 No~ember ,  1940, 
entered into a written separation agreement-executed in conformity 
with the provisions of G. S., 52-12, formerly C. S., 2515-which pro- 
vides, t ha t  "in consideration of the mutual covenants and agreement as 
are herein set forth, the said parties hereto agree as follo~vs: 

"1. That  they shall hereafter live separate and apart  from each other 
and independently of each other and each party hereto shall from the 
date hereof go his or her own way, without direction, molestation o r  
control of the other party, and that  the parties hereto further agree tha t  
they will not  i n  any wise hereafter interfere with the other i n  any 
manner whatsoever and will refrain from molesting one another in any 
manner or speaking disparagingly of one another." 

2. That  they have "made a n  agreeable division of their household and 
kitchen furniture." 

3. Tha t  upon signing and delivery of the agreement the husband paid 
to  his  wife the sum of $1,800 in  cash, and agreed to  pay to her "while 
she shall remain undivorced from the party of the first part, or be 
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unmarried," the sum of $150.00 per month beginning 10 March, 1941, 
but in no event to exceed in the aggregate the sum of $7,200.00. 

4. That the husband relinquishes all right, title and interest in the 
property of his wife, including right of curtesy, and to administer upon 
or share in distribution of her estate. 

5. That the wife relinquishes all right, title and interest in the prop- 
erty of her husband, including right of dower and to administer upon or 
share in distribution of his estate. 

6. That each releases the other from any and all claims arising in tort 
or in contract "down to the signing of this agreement." 

7. That the husband "shall become the owner of all real estate now 
held" by them "by the entireties," and that she will join in the execution 
of deeds or instruments necessary to vest title thereto in him, or such 
other party as he may direct. 

8. That the agreement shall be binding and shall remain in full force 
and effect "even though a divorce be had between the parties hereto." 

Plaintiff alleges in her complaint, summarily stated, that by the terms 
of the separation agreement she has (a )  conveyed and quitclaimed to 
defendant all her right, title and interest and right of dower in both real 
and personal property of defendant, and right to administer upon his 
estate and to a distributive share of his personalty; (b)  relinquished to 
defendant "her right for maintenance and support from the defendant"; 
and (c) released defendant of liability in tort and in contract, for all of 
which he agreed to pay a certain sum of money, and to pay .$7,200.00 of 
i t  at the rate of $150.00 per month beginning 10 March, 1941; that 
defendant made the payments as agreed to and including 10 March, 
1943, but, that, soon after obtaining a divorce on ground of two years' 
separation, and without any reason therefor, defendant quit paying, since 
which time installments amounting to $2,250.00 have fallen due under 
the terms of the agreement, and remain unpaid, after demand, and pay- 
ment refused. 

Defendant in answer to the various allegations of the complaint ad- 
mits entering into the separation agreement, copy of which is attached 
to complaint, and avers that i t  is in writing and "speaks for itself as to 
all the terms and conditions thereof, except as the same was subsequently 
modified as hereinafter set forth.'' Defendant avers in substance that 
the various other allegations of the complaint are denied except in so far  
as "they may be found by the court to allege the true terms of the separa- 
tion agreement." u 

And defendant, for a first further answer and defense, avers: 
1. That it was the intention, understanding and agreement of the 

parties that the payment which "he" obligated himself to make under the 
terms of the separation agreement were to be conditioned upon the faith- 
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ful compliance by the plaintiff with all of the obligations assunied by 
her in said agreement, and specifically the paragraph of .aid agreement 
numbered one, wherein she promised and agreed not to molest or disturb 
or speak disparagingly of him. 

2 .  That if the court should hold as a matter of law that said agreement 
as drawn fails to express the true intention and agreement of the parties 
as hereinabove averred, then defendant alleges that such omission was 
due to the mutual mistake of the parties and to an error of draftsman- 
ship, and he prays the court that said instrument may be reformed and 
made to speak the true intention, understanding and agreement of the 
parties. 

Bnd defendant, for a second further answer and defense, avers (1) 
that within a short time after the execution of the separation agreement, 
plaintiff moved and established a residence out of the State, and, in 
breach of her agreement not to molest defendant or speak disparagingly 
of him, immediately entered upon a campaign of slander, vilification and 
personal abuse of him, which was carried on and continued with wrong- 
ful, malicious and evil intent until about the month of December, 1941, 
when he notified her, as he had a right to do, that, by reason of her 
constant breach of the separation agreement, he would 110 longer be bound 
thereby, and would seek such other relief as the law might afford him; 
(2 )  that thereafter and as a result of negotiations between their respec- 
tive counsel, "the parties agreed that the payments provided for in said 
separation agreement should be resumed and continued and that defend- 
ant should forego resort to any other legal remedy as he might have, but 
that plaintiff should not thereafter violate the terms of the said agree- 
ment" relating to molesting, etc., "and that in the event she should do so 
the defendant's obligation to forego resort to other remedies or to make 
further payments pursuant to the terms of said agreement should cease 
and terminate"; ( 3 )  that though defendant did resume payments under 
said agreement, and faithfully complied with all the terms and condi- 
tions thereof, plaintiff, in violation of her express promise and agreement, 
continued to harass, molest, disturb and slander defendant in manner set 
out in defendant's third further answer and defense and counterclaim. 

And defendant for a third further answer and defense and by way of 
counterclaim avers : Thst "plaintiff udfully, maliciously and with evil 
intent and purpose violated her express agreement that she would not 
molest, disturb or speak disparagingly of defendant" in manner specified 
in detail, particularly in May, and the summer of 1942, and "shortly 
after the remarriage of this defendant, in the month of March, 1943," 
by reason of which "he has been held up to the public as one who is guilty 
of a breach of trust and of some crime; and charged expressly or by 
inference with crimes which would subject him to infamou. and dis- 
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graceful punishment and imprisonn~ent and would exclude him from 
decent and honorable society; that he has been humiliated, embarrassed 
and constantly placed in fear of his own life and safety; that the peace 
and tranquillity of his home have been disturbed and injured; that his 
feelings have been outraged and damaged; and that he has been caused 
to endure great mental torture and suffering all to his great damage in 
the sum of $10,000." Defendant thereupon prays that plaintiff take 
nothing by her action, and that he recover of her the sum of $10,000. 

Plaintiff in reply to defendant's first and second answers and defenses 
denies each separate averment. Plaintiff moved to strike from defend- 
ant's answer all of the allegations contained in his third further answer 
and defense and counterclaim, together with prayer for relief for that 
same is bottomed in tort, whereas the plaintiff's cause of action is on 
contract, and therefore, the two causes of action as alleged in the com- 
plaint and in  said further answers, defenses and counterclaim cannot 
be prosecuted in the same action, and the attempt to join same consti- 
tutes a misjoinder of causes of action. 

When the case came on for hearing, motion to strike was treated as a 
demurrer for the purposes of hearing; and the plaintiff demurred ore 
tenus to the first and second further answers and defenses set up by 
defendant, and moved for judgment pro confesso upon the allegations of 
the complaint. 

The court, being of opinion that each of the said motions and demur- 
rers should be overruled, entered judgment accordingly. Plaintiff ex- 
cepted to each ruling and appeals to the Supreme Court and assigns 
error. 

Paul R. Ervin ,  G. T .  Carswell, and Carrie L. McLean for plaintiff, 
a p p e l h f .  

T .  A. Adams and Brock Barkley for defendant, appellee. 

WINBORIL'E, J. The questions involved on this appeal relate to the 
action of the court below (1) in overruling plaintiff's demurrer to the 
further answers and defenses and counterclaim of defendant, and (2)  in 
denying plaintiff's motion for judgment pro confesso on the pleadings. 
As to these, we are of opinion that the challenge of plaintiff is well 
founded. 

The plaintiff may in all cases demur to answer containing new matter, 
where, upon its face, it does not constitute a defense or counterclaim. 
Such demurrer shall be heard and determined as provided for demurrers 
to the complaint. G. S., 1-141. 

"The office of demurrer is to test the sufficiency of a pleading, admit- 
ting, for the purpose, the truth of the allegations of the facts contained 
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therein, and ordinarily relevant inferences of fact, necessarily deducible 
therefrom are also admitted, but the principle does not extend to the 
admissions of conclusions or inferences of law." Stacy, C.  J., in Ballinger 
v. Thomas, 195 N. C., 517, 142 S. E., 761; Toler v. French, 213 N.  C., 
360, 196 S. E., 312; Vincent v. Powell, 215 N. C., 336, 1 S. E. (2d), 
826; Merrell v. Stuart, 220 N .  C., 326, 17 S. E. (2d), 458. 

I t  must be noted at  the outset that separation agreements between 
husband and wife have not always been recognized as valid in this State. 
For instance, in the case of Collins v. Collins, 62 N .  C., 153, decided in 
1867, in an opinion by Reade, J., the Court unequivocally held that 
"Articles of Separation between husband and wife, voluntarily entered 
into by them in contemplation of or after marriage, are against law and 
public policy, and will not be enforced in this State.'' This view, how- 
ever, has been modified from time to time. See Sparks v. Sparks (1883)) 
94 N.  C., 521; Smith v. King (1890), 107 N. C., 273,12 S. E., 57; Cram 
v. Cram (1894), 116 N.  C., 288, 21 S. E., 197; Archbell v. Archbell 
(1912)) 158 N .  C., 408, 74 S. E., 327, Ann. Cas., 1913 D, 261. 

I n  the Archbell case, supra, while deciding, in opinion by Hoke, J., 
that the deed of separation there in question was void because of an 
invalid certificate of the examining officer, as required by statute, Revisal, 
2107, later C. S., 2515, and now G. S., 52-12, the Court said: NSince 
that decision was rendered in 1867, our statutes upon 'Marriage and 
Marriage Settlements and Contracts of Married Women' as entitled in 
the Code of 1883 and contained with amendments in Revisal, 1905, 
chapter 51, have made such distinct recognition of deeds of this char- 
acter, more especially in Revisal, secs. 2116, 2108, 2107, etc., that we are 
constrained to hold that public policy with us is no longer peremptory 
on this question, and that under certain conditions these deeds are not 
void as a matter of law." 

But we find in the decisions of this Court no collection of these "cer- 
tain conditions." However, as stated in the Archbell case, supra, the 
authorities generally agree upon the requisites for a valid deed of separa- 
tion. These are: (1)  A separation must have already taken place, or is 
to immediately follow the execution of the deed. (2 )  The separation 
agreement must be made for an adequate reason, not for mere mutual 
volition or caprice, and under circumstances of such character as to 
render it reasonably necessary to the health or happiness of the parties. 
( 3 )  The agreement of separation must be reasonable, just, and fair to 
the wife-having due regard to the condition and circumstances of the 
parties at  the time i t  was made. And (4) in this State the separation 
agreement must conform to statutory requirements, where property rights 
are involved. G. S., 52-12. 
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The pertinent statute, G. S., 52-12, formerly C. S., 2515, Revisal, 2107, 
provides that no contract between a husband and wife made during 
coverture shall be valid to affect or change any part of the real estate, or 
to impair or change the body or capital of the personal estate of the 
wife, or the accruing income thereof, for a longer period than three years 
next ensuing the making of such contract, unless such contract is in 
writing, and is duly proved as is required for conveyances of land, and, 
upon privy examination of wife as in cases of execution of deeds, i t  shall 
appear to the satisfaction of the officer taking the examination that the 
wife freely executed such contract, and freely consented thereto a t  the 
time of her separate examination, and that thk same is not unreasonable 
or injurious to her, and the certificate of the officer shall state his con- 
clusions and shall be conclusive of the facts therein stated. But the 
same may be impeached for fraud as other judgments may be. 

Moreover, i t  is provided by statute, G. S., 52-13, formerly Revisal, 
2108, C. S., 2516, that . . . "Subject to G. S., 52-12, any married person 
may release and quitclaim dower, tenancy by the curtesy, and all other 
rights which they might respectively acquire or may have acquired by 
marriage in the property of each other ; and such releases may be pleaded 
in  bar of any action or proceeding for the recovery of the rights and 
estates so released." 

Construing and applying these two sections in  the Archbell case, supra, 
then Revisal, 2107 and 2108, the Court said: "Section 2108 in express 
terms subjects to requirements of 2107 contracts between husband- and 
wife which purport to release or quitclaim dower, curtesy, and 'all other 
rights which they might respectively acquire or may have acquired in 
the property of each other.'" Continuing, i t  is there said: "While we 
,have held that an allowance by way of alimony may be predicated in 
some instances on the capacity of the husband to labor, Muse v. Muse, 
84 N.  C., 35, this right of a married woman to support and maintenance 
is primarily a property right, or may be and very usually is made very 
largely dependent on the amount of property owned by the husband. 
Taylor  v. Taylor,  93 N.  C., 418; Nelson on Divorce, sections 908-909. 
Our decisions are to the effect that the identity of person between hus- 
band and wife in  reference to their right to contract with each other is 
not further relaxed or affected thanvis specified and required by the 
Constitution and statutes (Armstrong 21. Best, 112 N. C., 59; S' zms v. 
R a y ,  96 N.  C., 87), and this section 2108 by correct interpretation clearly 
contemplates that a deed of the kind presented here, 'surrendering dower 
and all personal and property rights which she may have acquired against 
the person and property of her husband,' shall only be upheld when it 
complies with the forms established and required in section 2107. On 
this ground, therefore, the ruling of the lower court holding that the 
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instrument is void and of no effect on the rights of the parties is 
affirmed." 

I n  the light of these principles, we have this factual situation in the 
case in hand: 1. A written separation agreement, affecting the wife's 
right of dower and all other rights acquired by her by marriage in the 
property of her husband, including the property right of support (Arch- 
bell v. Archbel l ,  s u p r a ) ,  executed in compliance with the forms estab- 
lished and required by G. S., 52-12, formerly Revisal, 2107, C. S., 2515. 

2. Defendant admitting the separation agreement as written, and seek- 
ing in first further defense to reform it on ground of omission by mutual 
mistake of parties and error of draftsman, without averring that the 
matter omitted was taken into consideration by the officer, who took the 
examination, in finding that the coxtract is "not unreasonable or inju- 
rious" to the wife. 

3. Defendant admitting the separation agreement as written, and seek- 
ing in the second further defense to set up a supplemental agreement 
modifying the original separation agreement and affecting the wife's 
property right of support, while the relationship of husband and wife 
still existed between him and plaintiff, without averring that the supple- 
mental agreement is in writing and executed in compliance with require- 
ments of G. s., 52-12, formerly Revisal, 2107, C. s., 2515. 

Therefore, applying the principle applied in the Archbell  case, supra,  
if by mutual mistake of parties and error of draftsman material matter 
were omitted from the separation agreement as written and not consid- 
ered by the examining officer in finding that the original agreement is 
L L  not unreasonable or injurious" to the wife, the agreement of the wife 
as reformed would be in contravention of the provisions of the statute, 
G. S., 52-12. Likewise, if the original separation agreement were modi- 
fied by supplemental agreement affecting the wife's property right of 
support, the agreement as modified mould be subject to the forms and 
requirements of G. S., 52-12. Hence, in the absence of averments as 
above indicated both the first and second further defenses and answers 
are fatally deficient. 

Regarding the third further answer and defense and counterclaim: 
Plaintiff sues to recover monetary consideration under written contract, 
a separation agreement. The alleged counterclaim of defendant sounds 
in  tort based on alleged defamatory language, for which plaintiff, if 
liable at  all, would be liable by operation of law, and not by reason of 
the deed of separation on which she sues. I n  such case the tort action 
for slander is not "a cause of action arising out of the contract or trans- 
action set forth in the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action," within the purview of 
the statute relating to counterclaim. G. S., 1-137. Hence, it may not be 
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pleaded as a counterclaim in the present action. See Weiner v. Style 
Shop, 210 X. C., 705, 188 S. E., 331; Ins. Co. v. Smathers, 211 N.  C., 
373, 190 S. E., 484; Hoyle v. Carter, 215 N .  C., 90, 1 S. E. (2d), 93; 
Finance Corp. v. Lane, 221 N .  C., 189, 19 S. E. (2d), 849. 

Lastly we come to  plaintiff's exception to denial of her motion for 
judgment on the pleadings. The practice in  such cases is very restricted 
and is confined to cases where a plea confesses the cause of action and 
the matter relied upon in avoidance is insufficient in law. McIntosh 
P. & P., 680. Moye v. Petway, 76 N .  C., 327; Ward v. Phillips, 89 
N. C., 217; Walker v. Scott, 106 N.  C., 56, 11 S. E., 364; Harrison v. 
Ray, 108 N .  C., 215, 12 S. E., 993; Shives v. Cotton Mills, 151 N .  C., 
290, 66 S. E., 141; Baxter v. Irvin, 158 N.  C., 277, 73 S. E., 882. 

Applying this principle to the present case, the defendant admits the 
separation agreement, copy of which is attached to the complaint, and 
defends his failure to pay in accordance with the terms of the agreement 
upon the ground that plaintiff, by violating her covenant against molesta- 
tion of defendant, has forfeited her right to enforce defendant's covenant 
to pay for rights surrendered to him. Therefore, this determinative 
question arises: I f  it be true that the wife has violated the expressed 
covenant against molestation, as set out in the separation agreement, 
has she thereby forfeited her right to enforce the covenant of her husband 
to pay to her sums of money in lieu of support owed to her by him, as a 
matter of law, and for relinquishing to him her right of dower, and all 
other rights in  his property acquired by her by marriage, as described in 
the separation agreement? While it does not appear that this question 
has been considered by this Court, mere statement of i t  suggests a nega- 
tive answer. That the agreement of separation must be reasonable, just 
and fair  to the wife-having due regard to the condition and circum- 
stances of the parties at  the time it was made as stated hereinabove, is a 
requisite condition to a valid agreement. And the authorities in other 
states which have considered the subject generally hold that the breach 
by the wife of the covenant against molestation of husband is no defense 
to an action by the wife to enforce the husband to make payments for 
her support and for release of dower and rights in his property acquired 
by her by marriage to him, in accordance with the terms of the separa- 
tion agreement entered into by them. Thomas v. Thomas ( N .  J . ) ,  146 
A, 431; iSnbharese a. Snbbarese, 104 N.  J .  Eq., 600, 146 A., 592; Stern 
11. Stern ( S .  J . ) ,  163 A., 149; Hughes v. Burke (hld.), 167 Md., 472, 
175 A., 335; Fifth Ace. Bank of S. Y .  v. Realty Co., 30 F.  (2d), 993; 
30 C. J., 1065; 17 C. J. S., 620, Contracts, 235 (b)  ; Lindey on Separa- 
tion Agreements, 81. 

These authorities are to the effect (1) that it is not every violation of 
the terms of EL separation agreement by one spouse that will exonerate the 
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other from performance; (2)  that in order that a breach by one spouse of 
his or her covenants may relieve the other from liability from the latter's 
covenants, the respective covenants must be interdependent rather than in- 
dependent; and (3 )  that the breach must be of a substantial nature, must 
not be caused by the fault of the complaining party, and must have been 
committed in  bad faith. 30 C. J., 1065. H. & W., 845. 

I t  is held by the Maryland Court in Hughes v. Burke, supra, "that the 
agreement not to molest him (the husband), while a part of the consid- 
eration for his covenants, was incidental and not the moving cause. All 
that he agreed to do in the way of support was in  the performance of 
his common law duty." And in the Sabbarese case, supra, the Chancery 
Court of New Jersey expresses this view: '(The breach of the covenant 
against molestation is no defense to a suit to enforce pa.yment under the 
agreement. The covenants are independent, and in legal contemplation 
the promise of pay is in substitution of the legal duty to support." 
Other authorities and text writers hold to similar views. I n  17 C. J. S., 
620, the author states that "provisions that the parties will not molest 
each other . . . do not invalidate the separation agreement, since they 
merely affirm legal rights already existing," citing authorities. 

I n  the case in hand, the covenant to pay is not conditioned upon the 
covenant against molestation. The two are of distinctive character and 
neither is dependent upon the other. Hence, in the light of the authori- 
ties cited, with which we agree, i t  is held that, on the record as it ap- 
peared in  the trial court, and now appears, plaintiff was, and is entitled 
to have the court render judgment on the pleadings in her favor. 

Reversed. 

STATE HIGHWAY & PUBLIC WORKS COMMISSION O F  NORTH CARO- 
LINA, AN AGENCY OF THE STATE OF NORTH CAROLINA, v. DIA- 
MOND STEAMSHIP TRANSPORTATION CORPORATION. 

(Filed 23 May, 1945.) 
1. Process § 6 b  

No satisfactory general definition can be made of the phrase "doing 
business" as found in our statutes. The question is one of fact, and must 
be determined largely according to the facts of each individual case. The 
objective of the law in which the phrase is found must also be considered. 

The purpose of G. S., 55-38, was, in recognition of reciprocal duties, to 
prevent a foreign corporation from accepting protection of our laws in 
the transaction of its ordinary business, create obligations and, by reason 
of its remoteness from any forum available to a local citizen, secure im- 
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munity from liability. Within reasonable limits the statute should be 
liberally construed to accomplish its remedial purpose. 

In an action by a resident of this State against a foreign corporation, 
commenced by the issuance of summons and service thereof upon the 
Secretary of State under G. S., 55-38, where, on objection to the jurisdic- 
tion by special appearance, the court, upon sufficient evidence, found that 
a vessel of defendant, a regular carrier of freight in the coastwise trade, 
entered the port of Wilmington and discharged a substantial part of its 
valuable cargo in the regular course of business, and was there damaged 
by striking a bridge and remained some months in said port, undergoing 
repairs and having considerable business dealings with local residents, 
the service of process upon the Secretary of State was valid and sufficient 
to bring defendant into court. 

4. Appearance 8 1- 

Upon motion by special appearance to dismiss for want of service of 
process on defendant, this Court is bound by the findings of fact made by 
the court below, when there is sufficient evidence to support them. 

5. Process 5 6 b  

The statute, G.  S., 55-38, authorizes service of process on the Secretary 
of State, in an action by a resident of this State against a foreign corpo- 
ration, after the business, once carried on by defendant, has been dis- 
continued. 

APPEAL by defendant from Stevens, J., a t  October Term, 1944, of 
NEW HBNOVER. 

The plaintiff brought this action to recover damages from the defend- 
ant, a foreign corporation engaged in  the coastwise trade along the 
Southeastern Seaboard, because of an injury to a bridge across Cape 
Pear  River, alleged to have been caused by the negligent operation of one 
of the defendant's vessels, the Severance. 

The plaintiff sought to bring the defendant into court by service of 
summons upon the Secretary of State under the provisions of G. S., 
55-38, which reads as follows : 

"Every corporation having property or doing business in this state, 
whether incorporated under its laws or not, shall have an officer or agent 
in the state upon whom process in all actions or proceedings against it 
can be served. A corporation failing to comply with the provisions of 
this section is liable to a forfeiture of its charter, or to the revocation 
of its license to do business in this state. I n  the latter event, process in 
an action or proceeding against the corporation may be served upon the 
secretary of state by leaving a true copy thereof with him, and he shall 
mail the copy to the president, secretary or other officer of the corpora- 
tion upon whom, if residing in this state, service could be made. For  
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this service to be performed by the secretary, he shall receive a fee of 
fifty cents, to be paid by the party at whose instance the service was 
made." 

The plaintiff also caused service of summons to be made upon one 
C. D. Maffitt as defendant's local agent. 

The defendant entered a special appearance and moved to dismiss the 
action for want of service of summons, contending that it was not, and 
had not been, doing business in this State within the meaning of the 
above cited statute, and that Maffitt was not an agent within the defini- 
tion of the statute upon whom service of process could be made. 

Pertinent to a decision in this matter, the judge found the following 
facts, which he embodied in an order adjudging the service on the Secre- 
tary of State to be valid: 

"The defendant is a corporation engaged in carrying freight for hire 
by vessel; it owned the steamship, Severance, and operated her in the 
coast-wise shipping trade, and in such trade i t  took on a cargo of sulphur 
in Texas and discharged some of its cargo to consignees in Charleston, 
S. C., i t  hired and employed a pilot in Wilmington, N. C., to go to 
Charleston and bring the Severance into the port of Wilmington on 
November 22, 1940. The defendant employed and paid and provisioned 
the captain and crew. At Wilmington the defendant discharged part of 
its cargo by lighters to one consignee, and anchored in  the anchorage at  
Wilmington and employed another pilot and tugs to assist it in going up 
the river to deliver the balance of its cargo of sulphur to two or more 
consignees, and on the way up the river on November 23, 1940, it collided 
with and negligently ran into and damaged the Fender Piling System 
and Lighting System of the plaintiff's bridge spanning the Cape Fear 
River-the same being a fixed structure-and damaging the plaintiff in 
a considerable sum, for which damage this suit is brought, and which 
the defendant owes the plaintiff. The cargo discharged in this State was 
worth upwards of $200,000. The defendant employed an agent at  Wil- 
mington, namely, C. D. Maffitt, and some of its officers came to Wilming- 
ton to  attend to different matters for said defendant, but i t  did not 
designate a process agent or domesticate as is provided for in North 
Carolina statutes, the defendant employed a good many people to do 
work on the ship, to raise it, to do repairs, and bought prorisions amount- 
ing to several hundred dollars over a period of more than two months. 
After the employees raised the ship, the ship proceeded up the river and 
discharged its cargo, and the defendant employed another pilot and tugs 
for this trip, and employed a pilot to carry i t  out to sea. Different pur- 
chases were made from different people, from the foundry and iron 
works and others; the vessel was later brought back into the port of 
Wilmington and was moored at a dock where i t  stayed for more than 
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thir ty (30) days, during which time the defendant employed various 
people t o  do different kinds of work on said ressel and about it, paid 
wharfage and entered into numerous contracts with reference to  its ship, 
and thereafter i t  employed a pilot to navigate it down the river and out 
to sea, all of which occurred in November and December, 1940, and in 
January,  1941, and during the hearing of this motion i t  was admitted 
by defendant's counsel in open court that  at the times in question the 
defendant w i s  doing such business in Korth Carolina, and the Court 
finds as a fact that  the defendant was doing business in the State of 
Nor th  Carolina in December, 1940, and January,  1941, and constituted 
the Secretary of State of North Carolina as its process agent, upon whom 
process might be served in  any suit arising out of such business trans- 
acted in this S ta te ;  and the process in this case mas served on C. D. 
Maffitt on Janua ry  26, 1944, and on the Secretary of State of North 
Carolina on February 3, 1944, who has sent a copy to the defendant, 
which it has received, and the defendant since shortly after January ,  
1941, has had some property in the State of North Carolina and still 
has the same, being deposit for Court cost in the E. S. District Court, 
and the Court being of opinion that  under the statutes of this State, as 
construed by the Supreme Court, the defendant has irrevocably consti- 
tuted and appointed the Secretary of State as its process agent in Kor th  
Carolina. and that  said process was properly served, so finds, and it is 

"ORDERED, COSSIDERLD, AKD ADJUDGED that  the defendant's motion be, 
and the same is hereby denied, and i t  is adjudged that  the process was 
properly serred on the defendant, and that  it is in Court, and i t  is fur -  
ther ordered, considered, and adjudged that  the defendant have thir ty 
(30) days to file answer or other pleading." 

T o  the foregoing order defendant excepted and appealed to this Court. 

C'hndes  Boss ,  General Counsel;  I .  C .  W r i g h t ,  Special  Counsel-for 
p l a i n t i f ,  crppellee. 

R O I I ~ L ~ T P P  d R o m t r e e  for de fendan t ,  appr l lan f .  

SEAWELL, J. Only the validity of the service of process on the Secre- 
ta ry  of State was passed on by the court below and is presented on this 
appeal. That  validity depends upon an  affirmative answer to  two ques- 
tions, to vhich  the controversy has been narroved in the argument:  
Was the defendant doing business in this State, upon the facts found by 
Judge Stel en<! Doeq the statute authorize service of process on the 
Secretar,v nf State after the hu;ine;c, ouce carried on, has been diqcon- 
tinued ? 

It ha- heen flequentlr  pointed out that no satisfactory general rlefini- 
tion c211 1.r~ nlade of the p!lvn-e "doing bn;inessn as found in our statute;, 
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and that, generally speaking, each case must be determined on its own 
facts. "No all-embracing rule as to what is 'doing business' has been 
laid down. The question is one of fact, and must be determined largely 
according to the facts of each individual case, rather than by the appli- 
cation of fixed, definite, and precise rules." Timber Co. v. Ins. Co., 192 
N. C., 115, 133 S. E., 424; 6'. T. H. Corporation v. Maxwell, 212 N .  C., 
803, 195 S. E., 36. 

The objective of the law in which the phrase is found-its purpose and 
orientation to the carrving on of business-must also be considered. For  " v 

instance, licensing and taxing laws have been held to contemplate more 
extensive activities than would be required of a statute the purpose of 
which is to bring a corporation into the jurisdiction of the court. I n  
Knutson v. Campbell, 300 F., 241, this distinction is recognized. 

" 'Doing business,' to bring an alien within jurisdiction of local courts, 
does not mean that corporation must maintain such relation to 'doing 
business' as to bring i t  within statute requiring license, though enough 
business must be done to enable court to say that corporation is present." 
C. T. H. Corporation v. Maxwell, supra. 

I n  Parris v. Fischer Co., 219 N.  C., 292, 13 S. E. (2d), 540, it is said: 
6' The doing of a single act pertaining to a particular transaction will not 

be considered doing business, as the phrase denotes some degree of con- 
tinuity. . . . But this rule does not apply when the evidence permits the 
inference that the act is done pursuant to a course of business, and indi- 
cates the intention to engage in a continuing business in the State, rather 
than in a single, isolated transaction." 

The Court has been careful not to bring within the purview of the 
statute sporadic activities of a foreign corporation which are not directly 
in nerformance of its charter functions. or which are not of such a char- 
acter as to indicate a course of business which might be expected to recur - 
as opportunity offered; but'the nature of the activities themselves, their 
magnitude, the multiplicity of contacts, the possibility that incidents may 
occur and liabilities be created-especially where the entrance into the 
State is in the ordinary prosecution of the business which the corpora- 
tion is chartered to carry on and is carrying on, and which definitely 
regards the State as a theater for future transactions of a like sort as 
u 

often as occasion might a r i s e t h e s e  are important considerations in 
determining whether a corporation is, in a given instance, doing business 
in the State. On a single visitation to the State the matter in hand may 
explode into a multitude of transactions of far-reaching importance. 

Perhaps what is said by Chief Justice Stacy in Run& v. Trust Co., 
206 N. C.. 564. 174 S. E., 441, comes as near to the solution of the 
problem as anything yet devised : "The expression 'doing business in this 
State' as used in C. S., 1137, means engaging in, carrying on, or exer- 
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cising in this State, some of the things, or some of the functions, for 
which the corporation was created." 

Reference to the purpose of the statute may throw some light upon the 
propriety of its application in particular instances, as in this. Obviously, 
that purpose was, in recognition of reciprocal duties, to prevent a foreign 
corporation from accepting the protection of our laws in the transaction 
of its ordinary business, create obligations, and by reason of its remote-. 
ness from any forum available to a local citizen, secure immunity from 
liability. Within reasonable limits the statute should be liberally con- 
strued to  accomplish its remedial purpose. 

I n  the case before us, the single trip of the Severance into our waters 
resolved itself into numerous transactions, lasting over a considerable 
period of time, and in one alleged liability of considerable moment. The 
Severance entered the port and discharged a part of its cargo in the 
regular course of the business for which it had been chartered, and as a 
regular carrier of freight in the coastwise trade, was not making a casual 
entry into port, but one which would be repeated as often as it could 
obtain a cargo. Under the construction of the statute contended for by 
the appellant, the Severance might ply its trade in every port from 
Seattle to Bangor and back again, leaving a trail of obligations in its 
wake, and never ('do business" in any state, or become subject to any 
statute designed to bring i t  into court upon that basis. 

The statute imposes no hardship upon the corporation comparable to 
that which would be imposed upon the ordinary citizen by forcing him 
to bring his suit in a distant court. I t  is a manifestation in the law of 
the ~r inc ip le  of "live and let live"; and we are of the opinion that 
appellant accepted its terms when, under the conditions set out, it entered 
the Port  of Wilmington and engaged in the various activities disclosed in 
the findings of fact. Anderson v. T I .  S. Fidelity Co., 174 N .  C., 417, 
93 S. E., 948. 

The evidence is sufficient to support the findings of fact made by the 
court below, and we are bound by them. Shoenith, Inc., v. Mfg .  Co., 
220 N .  C., 390, 391, 17 S. E. (2d), 350. 

We do not regard the second query-that is, whether the statute 
authorizes service upon the Secretary of State upon discontinuance of 
the business out of which the obligation arises-as an open question here. 
I n  Pisher z5. Ins. Co., 136 N .  C., 217, 225, 48 S. E., 667, Justice Walker, 
speaking for the Court, said: "The fact that the' defendant had ceased 
to do business in this State, if such is a fact, cannot affect our conclusion. 
I f  i t  had taken out a license to do business in the State, i t  could neither 
revoke it, nor could it withdraw from the State to the plaintiff's preju- 
dice. The statute will not cease to operate as to it until its debts due to 
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citizens of this S t a t e  a r e  paid." Sisk a. H o t o r  Freight, Inc., 228 N. C., 
631, 24  S. E. (2d) ,  488. 

V e  think the  service of process upon the  Secretary of S ta te  is valid, 

and  sufficient to  br ing the  defendant into court, a n d  we so hold. 
Judgment  of the lower court  is 
Affirmed. 

DANIEL H. KEWTON AND CLARA B. SEWTON v. H. M. CHASOX, TAX 
OOLLECTOR OF BLADEN COUNTY, NORTH CAROLINA. 

(Filed 23 May, 1946.) 
1. Pleadings § 20- 

A demurrer admits only relevant facts well pleaded and relevant infer- 
ences of fact readily deducible therefrom, but does not admit the conclu- 
sions of law or inferences of lam contained in the complaint. 

2. Injunction 13 2: Pleadings § 15- 

Courts will not grant the equitable relief of injunction when there is a n  
adequate remedy a t  law, and a demurrer ore tenus to the complaint in a 
suit asking such relief will be sustained and the action dismissed. 

3. Taxation §§ 38b, 38c- 
Our tax law provides a method to be followed by the injured taxpayer 

in cases where a tax levy is deemed illegal, which is to pay the tax under 
protest and then bring suit to recover the same, G. S., 105-406. Drainage 
assessment shall be collected in the same manner as  State and county 
taxes under the law existing a t  the time of the collection. G. S., 158105. 
No sale of tax liens on realty shall be delayed or restrained by order of 
any court of this State. G. S., 105-387. 

4. Judgments 5 22b- 
An action, which seeks to  restrain acts and things directed to be done 

by mandanius in a suit involving the same subject matter, is  a collateral 
attack by independent suit upon a valid, final and subsisting judgment, 
contrary to the consistent holding of this Court. 

5. Drainage Districts § t- 
A drainage district is  a quasi-municipal corporation, and neither its 

existence nor the regularity of i ts  proceedings can be collaterally im- 
peached. 

6. Drainage Districts 5 10- 
Parties to drainage proceedings, and in reference to their landi situated 

within the drainage district, are  estopped, from questioning by independ- 
ent suit, the judgment establishing the district or the validity and amount 
of the ac\ecsments made in the cause or the hnrdens and benefits affecting 
the property. Thew, and like rulings, m n i t  Ire challenged a t  the proper 
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time and in the conrse of the proceeding, and unless objection is success- 
fully maintained, the parties are concluded. 

Drainage proceedings are never closed, and a party aggrieved thereill 
may, by motion in the cause at any time, raise questions as to his right 
affected thereby. 

APPEAL by plaintiffs from Stevens, J., at October Term, 1944, of 
PENDER. 

The defendant, 13. M. Chason, Tax Collector of Bladen County, had 
been ordered and directed by mandamus in the case of Ruth Smith by 
her General Guardian, T. F. Wood, and R. F. McClammy v. Lyon 
Swamp Drainage and Levee District, to make sale of the plaintiffs' land 
in Bladen County, and had advertised such sale, and was served with a 
temporary restraining order in this action, enjoining the sale as adver- 
tised; and upon hearing upon the temporary order the same was con- 
tinued till the final hearing; and when the matter came on for trial the 
defendant demurred ore tenus to the complaint, which demurrer was 
sustained and the action dismissed. 

The complaint alleged that the plaintiffs are "the owners in fee simple 
and as tenants in common are in possession of those tracts of lands con- 
taining in the aggregate 386 acres, situated in Frenches Creek Township, 
Bladen County, North Carolina, and more particularly described in a 
deed from I. 31. Kewton and others to plaintiffs, dated 6 April, 1939, and 
recorded on May 18, 1939, in Book 102, page 202, of the Registry of 
Bladen County, a part of said lands being shown as lots Nos. 1 and 23 
on a map which is recorded in the Registry of Bladen County and pur- 
ports to be a map of a supposed drainage district and known as Lyon 
Swamp Drainage and Levee District, said map having been recorded on 
August 11, 1942, in Map Book 4, page 11, of the Registry of Bladen 
County;" that the defendant, H. 19. Chason, is the Tax Collector of 
Blade11 County, and as such officer has advertised in the Bladen County 
Journal the sale for alleged nonpayment of drainage assessments, to- 
gether with others, the said lands of the plaintiffs, being described as 
Lots 1 and 23; and that pursuant to said advertisement the defendant 
proposed to sell the said lands of the plaintiffs and thereby create, enforce 
and impose a lien upon said lands and to divest the plaintiffs of the title 
thereof or place a cloud upon said title; that the defendant is without 
authority to make a valid sale of said lands for the reason that the pur- 
ported drainage assessments against the same "is defective on its face 
and is as a matter of fact and law invalid. illegal, irregular and void, 
and mas unlawfully levied and assessed for an illegal and unauthorized 
purpose"; that the defendant tax collector chonld be restrained and 
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enjoined from selling the aforedescribed lands of the plaintiffs as he pro- 
poses to do under the aforesaid notice, for that said sale, while it would 
be void, ~ o u l d  place a cloud upon the title of the plaintiffs, and would 
place a lien upon the public records that would be vexatious and burden- 
some to the plaintiffs; and prays that an order permanently restraining 
and enjoining the defendant tax collector from selling the aforesaid 
lands of the plaintiffs as he proposes to do under the aforesaid notice. 

The defendant first filed answer to the complaint of the plaintiffs, and 
the case came on for hearing upon these pleadings, at the October Term, 
1944, of Fender County, when and where the defendant demurred ore 
f e n u s  to the complaint "on the grounds that the plaintiffs were not 
entitled to the equitable relief sought in  this action and could not attack 
the validity of a final, valid and subsisting judgment of the Superior 
Court by the independent action"; and the court sustained the demurrer 
and dismissed the action. To this ruling of the court the plaintiff 
preserved exception and appealed to the Supreme Court, assigning errors. 

X o o r e  & Corbett  for plaintif fs,  appellants.  
L o u i s  Ooodman,  C lay ton  C. Holmes ,  and  W .  E. B l a k e  for defendant ,  

appellee.  

SCHENCK, J. This appeal poses the single determinative question: 
Does the complaint state facts sufficient to constitute a cause of action? 
I f  the answer be in the negative the ruling and judgment of the trial 
judge was correct; while if the answer be in the affirmative the ruling 
and judgment of the trial judge was erroneous. We are constrained to 
hold that the answer is in the negative. 

A demurrer admits only relevant facts well pleaded and relevant infer- 
ences of fact readily deducible therefrom, but does not admit the con- 
clusions of law or inferences of law contained in the complaint. W h i t e -  
head v. Te lephone  Co., 190 N. C., 197, 129 S. E., 602, and cases there 
cited. 

The complaint in this action seeks only equitable relief, namely, an 
injunction, and the courts will not grant such relief where there is an 
adequate remedy at law. Our tax law provides a method to be followed 
by the injured taxpayer in cases where a tax levy is deemed illegal, which 
is to pay the tax under protest and then bring suit to recover the same, 
G. S., 105-406 (C. S., 7979). G. S., 156-105 (C. S., 5361), provides 
that drainage assessments shall be collected in the same manner as State 
and county taxes under the law existing at  the time of the collection. 
Ch. 310, see. 1715 (b),  Public Laws 1939, now G. S., 105-387, provides 
that "No sale (of tax liens on real property) shall be delayed or re- 
strained by order of any court of this State." I t  is therefore apparent 



N. C.] SPRING TERM, 1945. 207 

from the complaint itself that the alleged action of the plaintiffs is 
untenable, and his Honor was correct i11 dismissing the same. 

I t  would also seem that his Honor was correct in sustaining the de- 
murrer and dismissing the action for the reason that it appears from the 
complaint that the plaintiff seeks to restrain acts and things directed to 
be done by a mandamus in a suit involving the same subject matter. 
This action is a collateral attack by an independent suit upon a valid, 
final and subsisting judgment, contrary to the consistent holding of this 
Court. I n  Spencer v. Wil ls ,  179 N. C., 175, 102 S. E., 275, it is written, 
at  bottom of page 177 : "In various decisions appertaining to the subject, 
we have held that parties to proceedings of this character and in refer- 
ence to their lands situate within the district are estopped from question- 
ing by independent suit the judgment establishing the district or the 
validity and amount of the assessments made in the cause or the matter of 
burdens and benefits affecting the property. These, and other like rulings, 
must be challenged at the proper time and in the course of the proceedings, 
and unless objection is successfully maintained, the parties are concluded. 
Craven v. Comrs., 176 N.  C., 531; Lumber Co. v. Comrs., 174 N.  C., 647; 
Gri f in  v. Comrs., 169 N.  C., 642; hTewby c. Dminage District, 163 N.  C., 
24; Shelton v. White ,  163 K. C., 90." And further in Wewby v. Drain- 
age District, supra, i t  is held that:  ". . . a drainage district is a quasi- 
municipal corporation, and neither its existence nor the regularity of its 
proceedings can be collaterally impeached. . . . I t  is elementary that the 
validity of such districts cannot be collaterally attacked. . . . The plain- 
tiffs, of course, stand in the shoes of their grantors, who were parties to 
the proceedings for the establishment of the district, as a pendency of the 
proceedings is notice with respect to all lands embraced in the district. 
. . . The statute in terms, declares that the order of the court confirming 
the final report of the viewers 'shall be conclusive and final that all prior 
proceedings were regular and according to law, unless they Irere appealed 
from.' And this statutory declaration that the regularity of the pro- 
ceedings shall not be subject to collateral attack is in line with the deci- 
sions of the courts and text-writers of good repute." 

The plaintiffs' remedy, if any they have, would be by motion in the 
cause, d drainage proceeding is never closed, and the plaintiffs could 
have moved in the cause, and thereby have raised the questions set out 
in their complaint. Banks v. Lane, 170 N. C., 14, 86 S. E., 713; ibid., 
171 N. C., 505, 88 S. E., 754; Staton v. S f a f o n ,  148 N .  C., 490, 62 S. E., 
596; Mann 7;. Mann, 176 N. C., 353, 97 S. E., 175. 

We are of the opinion, and so hold, that the judgment of the Superior 
Court sustaining the demurrer ore tenus and dismissing the action should 
be affirmed for the reason that the court will not grant the equitable 
relief of injunction when an adequate remedy at law ex i~ ted ;  an act 
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directed by  a court order i n  one action will no t  be restrained by  a n  order  
i n  another  action collaterally at tacking the  fo rmer ;  courts will not by  
injunct ion restrain a sale of t a x  liens on real  property, and  a valid, final 
and  subsisting judgment of the  Superior  Cour t  cannot be collaterally 
attacked. 

T h e  judgment of the  Superior  Cour t  is 
Affirmed. 

IdULh JOEIKSON, ADMINI~TRATRIX OF THE ESTATE OF GEORGE JOHNSOX. 
DECEASED; LULA JOHKSOX, WIDOW; PEARL J. MOORE, J O H S  
LUTHER, DON, EUGENE, EUNICE AXD HAZEL JOHNSOK, HEIRS-AT- 
LAW OF GEORGE JOHNSON, v. J .  BUREN SIDBURY, ADMINISTRATOR 
O F  THE ESTATE O F  V. SIDBURP, DECE~~SED. 

(Filed 23 May, 1913.) 
1. Judgments 5 dZZe- 

Where, notwithstanding the summons and complaint in a civil action 
were duly served on defendant and copies left with him, defendant failed 
for a period of thirty days to acquaint himself with their contents and to 
file a n  answer or other defense, attributing his inattention and neglect 
to the cimilnrity of the title of the case to a former action and to his 
preoccupation in the duties of his profession, this should not be held in 
lam to cons t i t~~te  such excusable neglect as  would relieve an intelligent and 
active businessman from the consequences of his conduct as  against dili- 
gent suitors proceeding in accordance with the statute. 

2. Same- 
The judge is empowered by G. S.. 1-220, to relieve a defendant from a 

judgment regularly taken against him only when he finds upon sufficient 
evidence that the judgment was taken through mistake, inadvertence. 
surprise, or excusable neglect, and that  the defendant has a meritorious 
defense. so that, in the ahsence of excusable idglect, the question of meri- 
torious defense becomes immaterial. 

APPEAL by  plaintiffs f r o m  Johnson, Special Judge, a t  December Term,  
1944, of KEW HHBNOVER. Reversed. 

Motion t o  set aside defaul t  judgment  on ground of excusable neglect. 
Xot ion  allowed and plaintiffs appealed. 

K o d y ~ r i  cfi R o d g ~ r s  and .I. H .  Ferquson for plaintiffs. 
Curr, ,Jnnzes & Cctrr and Clallfon C.  Holmes for defendanf. 

D s v r s ,  J .  T h e  appeal i n  this case presents the question whether t h e  
tlefrndent offr>rrd wfficirnr evirlence of excusable neglect to  w a r r a n t  
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setting aside a judgment by default and inquiry heretofore rendered 
against him for want of an answer. G. S., 1-220. 

It appears that the action was properly instituted in the Superior 
Court of New Hanover County to recover damages for injury to real 
property, and that summons and verified complaint were duly served on 
the defendant 13 June, 1944. G. S., 1-89; G. S., 1-121. No answer or 
other plea having been filed by defendant, on 14 July, 1944, judgment by 
default was rendered by the clerk, with order for inquiry as to amount 
of damages sustained by plaintiffs. G. S., 1-209; G. S., 1-212. On 14 
October, 1944, defendant moved before the clerk to set aside the judg- 
ment, under G. S., 1-220, on the ground of excusable neglect. This 
motion was denied and defendant appealed to the judge of the Superior 
Court. On such appeal the judge held the judgment was taken through 
mistake, inadvertence or excusable neglect and that defendant had shown 
a meritorious defense, and ordered that the judgment be set aside and 
the defendant allowed to plead. Plaintiff's appeal brings this ruling here 
for review. 

The findings of fact upon which the order of the trial judge mas based 
were substantially these: I n  1941 a suit had been instituted by plaintiff's 
intestate George Johnson against V. Sidbury, defendant's intestate, and 
another, for a cause of action similar to that now sued on. L4t May 
Term, 1944, a voluntary nonsuit had been entered in that action, and the 
defendant was so advised. I t  was found by the court that when summons 
and complaint in the present action were served on defendant 13 June, 
1944, through mistake and inadvertence, because of his knowledge of the 
former suit and the similarity of the papers, he concluded these were 
some papers in connection with the disposal of that suit, and did not need 
attention. The court also found the following facts: "But the court 
further finds as a fact that at  the time said summons and complaint were 
served upon the defendant, J. Buren Sidbury, administrator of the estate 
of V. Sidbury, deceased, on 13 June, 1944, he was a physician practicing 
in  Wilmington and Eastern North Carolina; that he had a very large 
practice: that at that time and for some time prior thereto the city of 
Wilmington and the surrounding communities because of mar activities 
had had a great influx of population, while the practicing physicians had 
decreased about one-third in number, thus throwing a great strain upon 
the practicing physicians in order to give the necessary attention to the 
sick and afflicted, and that the defendant, J. Buren Sidbury, because of 
the demands upon him as a physician was under great strain and unable 
to give the attention to personal affairs not involving the treatment of 
the sick and afflicted that he would hare been able to give under normal 
eonditionc ; that the defendant, J. Ruren Sidbury, was at  said time oper- 
ating the Babies Hospital at Wrightsville Sound, which mas filled to 
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capacity, and was also treating patients at the James Walker Memorial 
Hospital, and in addition thereto was treating patients at his private 
offices." 

I t  thus appears that notwithstanding the summons and complaint were 
duly served on him by an officer, and that copies of these papers were 
left with him, the defendant failed for the period of thirty days to 
acquaint himself with their contents. While his inattention and neglect 
are attributed to the similarity in the title of this case to  a former action, 
and to his preoccupation in the duties of his profession, commendable 
and highly important though they were, we do not think this should be 
held in law to constitute such excusable neglect as would relieve an 
intelligent and active business man from the consequences of his inatten- 
tion, as against diligent suitors proceeding in accordance with the provi- 
sions of the statute. White v. Snow, 71 N. C., 232; Churchill v. Ins. Co., 
88 N. C., 205; Williamson v. Coclce, 124 N. C., 585, 32 S. E., 963; 
Pepper v. Clegg, 132 N. C., 312, 43 S. E., 906; School v. Peirce, 163 
N.  C., 424, 79 S. E., 687; Pierce v. E l k ,  167 N.  C., 672, 83 S. E., 758; 
Lumber Co. v. Blue, 170 N. C., 1, 86 S. E., 724; Jernigan v. Jernigan, 
179 N .  C., 237, 102 S. E., 310; Lumber Co. v. Chair Co., 190 N. C., 437, 
130 S. E., 12; Dunn v. Jones, 195 N.  C., 354, 142 S. E., 320; Kerr v. 
Bank, 205 N. C., 410, 171 S. E., 367; Carter v. Anderson, 208 N.  C., 
529, 181 S. E., 750. 

I n  White v. Snow, supra, it was said : "The summons was duly served 
on the defendant by the delivery of a copy. But he supposed i t  to be 
some notice or other paper in another suit pending between the same 
parties, and paid no attention to it. He  does not say whether he read 
i t  or not. I t  is impossible to hold such neglect excusable." I n  Suther- 
land v. McLean, 199 N. C., 345, 154 S. E., 662, it was said that the 
imperative duty was imposed upon a defendant in a civil action to give 
to the litigation ('such attention as a man of ordinary prudence usually 
bestows upon his important business." 

The judge is empowered by G. S., 1-220, to relieve a defendant from a 
judgment regularly taken against him only when he finds upon sufficient 
evidence that the judgment was taken through mistake, inadvertence, 
surprise or excusable neglect, and that the defendant has a meritorious 
defense. Lumber Co. v. Chair Co., supra; Dunn v. Jones, supra. I n  
the absence of sufficient showing of excusable neglect, the question of 
meritorious defense becomes immaterial. 

The ruling of the court below upon the facts presented that the defend- 
ant's inattention and neglect to plead within the time limited by statute 
was excusable must be held for error, and the judgment setting aside the 
judgment heretofore rendered in the cause is 

Reversed. 
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JAMES BRADY BARBEE AND WIFE, AUTIE INEZ BURRIS BARBEE, v. 
S. G. LAMB. 

(Filed 23 May, 1945.) 

1. Frauds, Statute of, 3 11- 

A parol lease agreement for more than three years is void. G. S., 22-2. 

2. Landlord and Tenant 3 6- 

One, who enters into possession of premises under a void lease or under 
an agreement which is for an indefinite and uncertain term, or for so 
long as the tenant may wish to occupy the premises, becomes a tenant at 
will. 

3. Same-- 
Tenancy at will may be terminated at any time by either party to the 

agreement. And it is terminable instanter by demand for  possession, or 
by a conreyance of the property by the landlord. 

4. Frauds, Statute of, 3 11 : Deeds 8- 

To affect a purchaser with notice, a lease for a term exceeding three 
years must be in writing and recorded in the proper county. 

5. Trusts 3s la,  1 5 -  

An agreement with the owner, that the tenant may occupy the premises, 
without rent and free of taxes, so long as the tenant and his family would 
live thereon, is insufficient to create a trust estate o r  other equitable 
interest. 

APPEAL by defendant from RudiGl l ,  Special  J u d g e ,  a t  October Term, 
1944, of STANLY. Affirmed. 

Civil action in  ejectment, heard on demurrer to the further affirmative 
defense pleaded in  defendant's answer. 

Plaintiffs purchased the locus in quo from D. J .  Skidmore, 22 May, 
1944. Defendant was then in possession. Plaintiffs demanded possession 
which was refused. Thereupon this action to recover possession and 
damages for the wrongful detention was instituted. 

Defendant, answering, admits the deed from Skidmore to plaintiffs, 
possession by him, notice or request to vacate, and his refusal to vacate. , 

H e  then pleads a further defense in substance as follows : 
He is the son-in-law of Skidmore. I n  1924 Skidmore persuaded him 

to move back to Norwood, home of Skidmore, and told him if he would 
do so he (Skidmore) woyld build defendant and his family a house on 
the locus and "they might occupy same, free of rent and taxes, so long 
as this defendant and his family would live thereon." Defendant con- 
sented and in the latter part of 1924 moved his family into the house 
Skidmore had in the meantime constructed on such property as agreed. 
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The defendant and his family have since openly occupied said premises 
under said agreement. Skidmore never demanded possession. Plaintiffs, 
when they purchased, knew, or by the exercise of ordinary care, should 
have known of defendant's possession and the terms thereof. 

He  asserts his right to continue to occupy said premises under said 
agreement notwithstanding the purchase by plaintiffs and the notice 
to quit. 

Plaintiffs demur, in short, for that the further answer and defense 
fails to allege any fact or circumstance sufficient to constitute a valid 
defense to their action. 

When the cause came on for hearing the parties stipulated that the 
defense set out in  defendant's further answer was his sole and only 
defense to the plaintiffs' cause of action for the possession of the prop- 
erty, and that if the demurrer filed is sustained, then judgment may be 
entered for the plaintiffs without the submission of issues raised by the 
general denials of the defendant. 

The court below sustained the demurrer and entered judgment for 
plaintiffs in accord with the stipulation. Defendant excepted and ap- 
pealed. 

B r o w n  d Mauney  for plaintiffs, appellees. 
Fred J. Coxe and W.  L. M a n n  for defendanf ,  appellant. 

BARA~IIILL, J. I t  sufIiciently appears on the face of the further answer 
that the agreement of rental was an oral understanding. The contem- 
plated occupancy was for an indeterminate period-so long as the defend- 
ant and his family would live thereon. No annual rental was reserved. 
The landlord conveyed the premises. Hence the facts admitted by the 
demurrer are insufficient to constitute a valid defense or to defeat plain- 
tiffs' present right to the premises. 

A par01 lease agreement for more than three years is void. G. S., 
22-2; Mauney  v. Norvel l ,  179 K. C., 628, 103 S. E., 372. 

One who enters into possession of premises under a void lease or under 
an agreement which is for an indefinite and uncertain term, Barnes v. 
Saleeby, 177 N. C.. 256, 98 S. E., 708; Rental Co. v. Justice, 212 N .  C., 
523, 193 S. E., 817; Sappenfield v. Goodman, 215 N .  C., 417, 2 S. E. 
(2d), 13, or for so long as the tenant may wish to occupy the premises, 
X h o o n  v. Drizzle, 14 N .  C., 414, becomes a tenant at will. 

Some authorities hold that if such agreement provides for the payment 
of an annual rental and the landlord accepts payment on an annual basiq, 
it is converted into a lease from year to year. But those authorixies are 
not in point for no rental was reserved or accepted. Instead, the agree- 
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ment expressly provides that the defendant is to occupy "free of relit 
and taxes." 

Tenancy at will may be terminated at  any time by either party to the 
agreement. lMhoon v. Drizzle, supra; Hauney v. hTorvell, supra; Rental 
Co. v. Justice. supra; Simons v. Lebrun, 219 N. C., 42, 12 S. E. (2d), 
644. 

When it is terminable at the will of one party, it is terminable at  the 
will of the other also. Nhoon v. Drizzle, supra; Sappenfield v. Goodman, 
supra. And it is terminable instanter by demand for possession, Love 
v. Edmonston, 23 N. C., 152; Howell v. Howell, 29 N. C., 491; Nuuney 
v. Yorvell ,  supra, 32 Am. Jur., 83, or by a conveyance of the property 
by the landlord. Howell v. Hozuell, supm; Anno. 120 A. L. R., 1008. 

That plaintiffs knew, or by reasonable inquiry could have ascertained, 
that defendamt was in possession is immaterial for, to affect the pur- 
chasers with notice, a lease for a term exceeding three years in duration 
must be in writing and registered in the proper county. Mauney v. 
Norvell, supra. 

The defendant does not claim ownership of the premises. He  acknowl- 
edges his status as a tenant under agreement with the true owner. Hence 
his open, notorious, exclusive possession as such would not avail him 
either as notice to plaintiffs or as a source of title superior to that of 
the plaintiffs. 

The agreement under which defendant occupies the premises is insuffi- 
cient to create a trust estate or other equitable interest. E'rey v. Ramsour, 
66 N. C., 466; Wood v. Cherry, 73 N. C., 110; Cobb v. Edwards, 117 
R. C., 245. Indeed it is not so alleged. See Crimes v. Guion, 220 N.  C., 
676, 18 S. E. (2d), 110. 

I t  follows that there mas no error in the judgment sustaining the 
demurrer a i d  adjudging, under the stipulation of record, that the plain- 
tiffs are the owners and entitled to the immediate possession of the land 
in controversy. I t  must be 

Bffirmed. 

STATE v. ELRERT W. M11,LER. 

(Filed 23 May. 194.7.) 
1. Criminal Law g 6 3 -  

When prayer for jndgment is continlied. the judgment i s  suspended. 
When judgment is pronounced and sentence i s  suspended, execution of 
rentcnee is ~ t a g e d .  TVllerl either judgment or sentence is saspenrled on 
condition. the ultimate purpose is the wrne. 
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2. Same- 
The inherent power of a court having jurisdiction to suspend judgment, 

or stay execution of sentence, on conviction in a criminal case, for a 
determinate period or for  a reasonable length of time, has been recognized 
and upheld in this jurisdiction. Such disposition of the case does not 
serve to  delay or defeat the defendant's right of appeal. 

3. Criminal Law 3s 62, 63: Constitutional h a w  § 15d- 
An order, suspending the imposition or execution of sentence on condi- 

tion, is favorable to the defendant, and when he  sits by as  the order is 
entered and does not appeal, he irnpliedly consents and thereby waives 
or abandons his right t o  appeal on the principal issue of his guilt or 
innocence and commits himself to  abide by the stipulated conditions. He 
may not thereafter complain that his conviction was not in accord with 
due process of law. 

4. Criminal Law §§ 62, 63- 

Defendant in a criminal action, after judgment suspended on condi- 
tions, is  relegated to contest judgment and execution of sentence for  want 
of evidence to support a finding that  conditions imposed have been 
breached, or that the conditions a re  unreasonable or unenforceable, o r  are  
for a n  unreasonable length of time. And the court may not pronounce 
judgment or invoke execution, after adjournment of the term, so long as  
defendant observes the conditions imposed. 

5. Criminal Law §§ 62, 63, 76, 77- 
IQhere on conviction of defendant in a criminal case and judgment and 

execution a re  suspended on condition, without appeal taken, the court 
moves to impose sentence on the grounds of conditions broken, the defenses 
available to  defendant involve questions of fact  for the judge and not 
issues of fact for the jury, and no appeal is provided by statute from a n  
adverse ruling, so that  defendant's remedy is by certiorari or recordari. 

6. Courts fj la: Appeal and  Er ror  §§ 1, 30b- 

This Court's jurisdiction is derivatire and where the Superior Court was 
without jurisdiction to  entertain an appeal from a county criminal court, 
this Court has  none. No circumstance or condition is  sufficient justifica- 
tion for the assumption of jurisdiction not possessed. 

APPEAL b y  defendant  f r o m  Phillips, J., a t  September Term, 1944, of 
ANSON. Appea l  dismissed. 

Cr imina l  prosecution i n  t h e  county cr iminal  cour t  of Aizson County 
on w a r r a n t  charging t h a t  defendant unlawfully contributed to the delin- 
quency of a minor, heard  i n  the  Superior  Cour t  on  appeal  f rom a n  order 
imposing sentence under  a suspended judgment f o r  breach of conditions 
of probation. 

T h e  defendant  was convicted i n  the county cr iminal  court  of Anson 
County  on said charge 20 September, 1939. P r a y e r  f o r  iudgment was 
continued and  defendant was r e l e a s ~ d  on  probat ion under  stipulated 
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conditions. He  was arrested in September, 1943, on con~plaint of the 
probation officer, charged with a breach of the conditions of probation. 
The county court judge, on 14 December, 1943, heard the evidence, found 
as a fact that defendant had failed to comply with the terms of his pro- 
bation, and imposed sentence of imprisonment. Defendant appealed. 
The court below affirmed and directed that commitment issue. Defend- 
ant appealed to this Court, assigning error. 

Attorney-General NcHullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

J .  Shepard Bryan for defendant, appellant. 

BARNHILL, J. When prayer for judgment is continued, the judgment 
is suspended. When judgment is pronounced and sentence is suspended, 
execution of sentence is stayed. When either judgment or sentence is 
suspended on condition, the ultimate purpose is the same. 15 A. Jur., 
134, 142. S. v. Greer, 173 N .  C., 759, 92 S. E., 147. 

The inherent power of a court having jurisdiction to suspend judgment 
or stay execution of sentence on conviction in a criminal case for a 
determinate period and for a reasonable length of time has been recog- 
nized and upheld in this jurisdiction. S. v. Crook, 115 N. C., 760; S. v. 
Hilton, 151 N.  C., 687, 65 S. E., 1011; S. v. Everitt, 164 N.  C., 399, 
79 S. E., 274; 8. v. Tripp, 168 N. C., 150, 83 S. E., 630; S. v. Wilson, 
216 N.  C., 130, 4 S. E. (2d), 440; S. v. Hardin, 183 K. C., 815, 112 
S. E., 593; S. u. Ray, 212 N .  C., 748, 194 S. E., 472; S. v. Henderson, 
206 N .  C., 830, 175 8. E., 201; S. v. Calcutt, 219 K. C., 545, 15 S. E. 
(2d), 9. The authorit9 so to do is now conferred by statute. G. S., 
15-197. 

Such disposition of the cause does not serve to delay or defeat the 
defendant's right of appeal. 15 Am. Jur., 135; S. v. Calcutt, supra. 

But the order suspending the imposition or execution of sentence on 
condition is favorable to the defendant in that it postpones punishment 
and gives him an opportunity to escape it altogether. When he sits by 
as the order is entered and does not then appeal, he impliedly corisents 
and thereby waives or abandons his right to appeal on the principal issue 
of his guilt or innocence and cornmits himself to abide by the stipulated 
conditions. H e  may not be heard thereafter to complain that his con- 
viction was not in accord with due process of law. S. v. Crook, supra; 
S. v. Everitt, supra; S. 11. I'ripp, supra; S. v. Ray, supra; S.  v. Hender- 
son, supra; S. v. Pelley, 221 N. C., 487, 20 S. E. (2d), 850. 

H e  is relegated to his right to contest the imposition of judgment or 
the execution of sentence, as the case may be, for that there is no evidence 
to support a finding that the conditions imposed have been breached, 
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8. v. Johnson,  169 N. C., 311, 84 S. E., 767, or the conditions are un- 
reasonable and unenforceable, or are for an unreasonable length of time. 
S. v. Shepherd ,  387 N. C., 609, 122 S. E., 467. 

I t  follows as a corollary that such order is in substitution of the right 
of the court to pronounce judgment or invoke execution, after the ad- 
journmeiit of the term, so long as the defendant observes the conditions 
imposed. 8. v. Hiltom, supra;  S. v. Phi l l ips ,  185 N .  C., 614, 115 S. E., 
893; 8. v. Rogers, 221 N .  C., 462, 20 S. E. (2d), 29'7; Anno. Cas., 
1912 B, 1193. 

I t  is otherwise when the order continuing prayer for judgment is not 
predicated upon stipulated conditions. 8. v. Graham,  post, 217. 

The defenses available to the defendant involve questions of fact for 
the judge and not issues of fact for a jury, S.  E. H a r d i n ,  supra;  S. v. 
Johnson ,  supra,  and the pertinent statutes fail to provide for an appeal 
from the adverse findings of a judge of an inferior court upon which 
judgment is imposed or execation is invoked. The remedy of the defend- 
ant is by certiorari if the trial court is a court of record, otherwise by 
recordari. S. v. Crook,  supra;  S. v. T r i p p ,  supra;  8. v. Rhodes,  208 
X. C., 241, 180 S. E., 84; S. v. K i n g ,  222 N .  C., 137, 22 S. E. (2d), 241. 

Our jurisdiction is derivative. As the Superior Court was without 
jurisdiction to entertain the defendant's appeal from the county criminal 
court, we have none. Burroughs  v. M e N e i l l ,  22 K. C., 297; Reid v. R e i d ,  
199 N.  C., 740, 154 S. E., 733; W a s h i n g t o n  C o u n t y  v. Land  Co., 222 
N.  C., 637, 24 S. E. (2d), 335;  Shepard v. Leonard,  223 N. C., 110; 
8. v. K i n g ,  supra. 

To any suggestion that the course here pursued is unnecessarily tech- 
nical and dilatory, impeding the prompt and efficient administration of 
the criminal law, there is a simple answer. No circumstance or condition 
is sufficient justification for the assumption of jurisdiction we do not 
possess. I f  we are to interpret and apply the law, we must first abide 
by the law. 

The defendant should be allowed a reasonable time within which to 
apply for a proper writ which will assure him an orderly review of the 
order of the judge of the Anson County Criminal Court, revoking the 
probation. 

For the reason stated the appeal is dismissed and the caure  is remanded 
for further proceedings in accord with this opinion. 

Appeal diemissed. 
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STATE v. CHESLEX GRAHAM. 

(Filed 23 May, 1945. ) 

1. Appeal and E 1 m  3 4 8 -  

Where defendant, in a criminal prosecution for violation of rarious 
provisions of the prohibition law, was convicted by a general verdict of 
guilty a s  charged and judgment entercd on the count of manrrfacturing 
and prayer continued on the other counts. and upon appeal this Court held 
the evidence insufficient to  support a verdict on any count except that  of 
possession for sale and remanded the case for  a lawful sentence, on the 
cause coming on for  hearing, it mas the duty of the court below to pro- 
nounce jud,gment a s  directed by this Court. 

2. Orhninal Law § 6% 

A judge may suspend judgment over a criminal in toto until another 
term. 

3. Criminal Law 3 s  55, 6 3 -  

In  the absence of a statute to the corltrary, sentence does not necessarily 
have t o  be imposed a t  the same terrn of court a t  which the verdict or plea 
of guilty was had, and courts of general jurisdiction, having stated terms 
for  the trial of criminal actions, have the pover to  continue the case to a 
subsequent terrn for sentence. -4nd if through inadvertence or  o~rersight 
sentence is  not pronounced during the term a t  which the case was tried, 
o r  if the clerk neglects to enter a sentence duly pronounced, the court 
may impose sentence a t  a subsequent term. 

4. Criminal Law 3 s  62, 6%- 
A judge of the Superior Courts may exercise the power to continue a 

prayer for  judgment from one term to another, and when no conditions 
a re  imposed. he may exercise this power with or without the defendant's 
consent. I t  is otherwise where conditions are  imposed, except perhaps 
when the judge proceeds under the probation statutes. B. S., Art. 20. 
ch. 15. 

5. Appeal and Error § 48: Criminal Law 5 65- 
Where a defendant, in  a criminal prosecution based on several counts. 

was convicted by a general verdict and judgment of imprisonnlent ren- 
dered on a count as  to which there was insufficient evidence. and on 
appeal the case was remanded for a lawful sentence, an objection. that no 
judgment mas rendered by the court below a t  the first term after the 
decision of this Court was certified down, is  n7ithout merit. 

APPEAL by  defendant  f r o m  Mimocks, J., a t  J a n u a r y  Term, 1945, of 
BLADEN. Affirmed. 

Defendant  was  t r ied a t  t h e  J a n u a r y  Term, 1944, under  a w a r r a n t  con- 
t a in ing  f i re  counts, charging the  violation of various provisions of t h e  
prohibition law. There  was a general re rd ic t  of gui l ty  a s  charged. T h e  
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court pronounced judgment of imprisonment on the count of manufac- 
turing and continued prayer for judgment on the other counts. 

The defendant appealed and we held that there was no sufficient evi- 
dence to support the verdict on any count except the third, which charged 
unlawful possession of intoxicating liquor for the purpose of sale. As 
to that count we found no error. The judgment entered was vacated and 
the cause was remanded for judgment on the third count. 8. v. Graham, 
224 N. C., 351. 

At  the January Term, 1945, the solicitor prayed judgment on the 
verdict of guilty of unlawful possession of intoxicating liquor for the 
purpose of sale affirmed by this Court. Thereupon, after hearing evi- 
dence and argument of counsel, the court pronounced judgment and 
defendant appealed. 

Attorney-General McNullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

Hector H. Clark and James R. Nance for defendant, appellant. 

BARNHILL, J. The defendant, in the court below, objected to the pro- 
nouncement of judgment and moved in arrest of judgment on the theory 
that the court, having failed to pronounce judgment on the third count 
at  the January Term, 1944, at  which the defendant was convicted, was 
without jurisdiction to impose sentence at a subsequent term. He  con- 
tends "(1) That the counts in the warrant are closely related; (2) That 
the Court at  the January 1944 Term had all the facts before i t ;  ( 3 )  
That the defendant's plea of not guilty and his appeal to the North 
Carolina Supreme Court challenged any right of the court to retain 
jurisdiction sufficiently to at  a later Term impose sentence; (4) That 
the Court without hearing some evidence could not proceed to sentence 
the defendant as set forth in the record; (5) That if the Court had 
intended to punish the defendant on the third count in the warrant it 
could and should have done so at  the January 1944 Term." 

The defendant's fourth contention is answered by the record. The 
judgment discloses that the court heard evidence before imposing sen- 
tence. He cites, in support of his other contentions, 8. v. Crook, 115 
N .  C., 760; AS'. v. Hardin, 183 N. C., 815, 112 S. E., 593; 8. v. Pelley, 
221 N. C., 487, 20 S. E. (2d), 850, and other decisions of like import. 
But those decisions discuss the authority of the court to proceed at a 
subsequent term when judgment is suspended or execution is stayed on 
condition, or judgment is pronounced on one or more closely related 
counts, and prayer for judgment is continued as to the others. They are 
not in point. 
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Here the defendant appealed. The judgment entered was vacated at  
his instance and the cause was remanded for a lawful sentence. S. v. 
Xhipman ,  203 N. C., 325, 166 S. E., 298; S. v. Langley,  204 N.  C., 687, 
169 S. E., 705; S. v. Dingle, 209 N. C., 293, 183 S. E., 376. When the 
cause came on for hearing on the prayer for judgment, there was no 
judgment on any count. The defendant stood convicted and it was the 
duty of the judge to pronounce judgment as directed by this Court. 

On the oral argument here the defendant also challenges the jurisdic- 
tion of the court below on the ground that sentence was not imposed at  
the next succeeding term after the opinion of this Court was certified; 
that the court was without authority to continue prayer for judgment 
and impose sentence a t  a subsequent term. 

There was an intervening criminal term scheduled by statute for 
Bladen County. Whether said term was convened for the transaction of 
business does not appear. Kor does the record disclose that the prayer 
for judgment was not continued at the instance or upon the request of 
defendant. We do not concede that his consent was essential. Even so, 
for these reasons alone the defendant, perhaps, has failed to disclose error. 

Waiving the silence of the record in these respects, the objection to the 
jurisdiction of the court cannot be sustained. 

I t  is familiar learning that a judge may suspend judgment over a 
criminal in toto until another term. S. v. Crook,  supra. 

I n  the absence of a statute to the contrary, sentence does not neces- 
sarily have to be imposed at  the same term of court at which the verdict 
or plea of guilty was had, and courts of general jurisdiction, having 
stated terms for the trial of criminal actions, have the power to continue 
the case to a subsequent term for sentence. I t  is well settled that if, 
through inadvertence or oversight on the part of the court, sentence is 
not pronounced during the term at which the case is tried or if the clerk 
neglects to enter a sentence duly pronounced, the court may impose 
sentence at  a subsequent term. 15 Am. Jur., 141; Anno. 3 A. L. R., 
1014; 97 A. L. R., 806. I n  this jurisdiction the right so to do is not 
denied either by statute or usage. S. v. H i l t o n ,  151 N. C., 687, 65 S. E., 
1011; S. v. T r i p p ,  168 S. C., 150, 83 S. E., 630. 

The court has the power to continue prayer for judgment from one 
term to  another. without the defendant's consent, if no terms or condi- 
tions are imposed. It is sometimes found to be expedient, if not neces- 
sary, to continue a prayer for judgment and when no conditions are 
imposed, the judges of the Superior Court may exercise this power with 
or without the defendant's consent. S. v. Burgess,  192 N. C., 668, 135 
S. E., 771. I t  is otherwise when conditions are imposed, S. v. Jaynes ,  
198 N.  C., 728, 153 S. E., 410; S. v. Miller ,  ante,  213, except perhaps 
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when t h e  judge proceeds under  the probation statute. G. S., Art .  20, 
ch. 15. 

Apply ing  these principles of law, this  Court,  i n  8. v. Ocerton, 77 
N. C., 485, decided the  exact question here presented. T h e  Cour t  sa id :  
"A second objection taken b y  the  defendant is  t h a t  n o  judgment was 
rendered against h i m  by  the  court below a t  the  first t e rm af ter  the  deci- 
sion of th i s  Court  was certified; t h a t  judgment  could (no t )  be rendered 
a f t e r  the  first term. There  is  n o  force in th i s  objection. I t  was a t  
defendant's request t h a t  judgment was not  rendered a t  the first t e rm and 
t h e  case continued. A n d  without  such request, t h e  court had  t h e  power 
t o  suspend the  judgment a n d  continue the  case unt i l  the  next term." 

T h e  defendant  has  been du ly  convicted of a violation of the  cr iminal  
l a w  of t h e  State. This  Cour t  has  found  n o  e r ror  i n  the t r i a l  on the count 
charging unlawful  possession of liquor f o r  the  purpose of sale. H e  m a y  
not  complain t h a t  there h a s  been some delay i n  exacting the  penalty, f o r  
h e  cannot  i n  th i s  manner  discharge t h e  debt h e  owes society f o r  t h e  
breach of i t s  rules of good conduct. 

T h e  judgment  below is  
Affirmed. 

STATE v. RAXTER HEGEAR AXl) WADDELL HOTTIE. 

(Filed 23 S h y ,  1916.) 
1. Criminal Law $ 5 2 b  

Where the evidence, taken in the light most favorable to the State, on 
motion by defendants for  judgment a s  of nonsuit in a criminal prosecu- 
tion, raises no more than a suspicion as  to the guilt of defendants, the 
same is insnfficient to support a verdict of guilty and the motion must 
be allowed. 

2. Gaming 5 5- 

I n  a eriminal prosecutioii under 6. S., 14-290, 14-291, and 14291 ( I ) ,  
relating to lotteries, where the eridence for the State tended to show that 
defendants, residents of a n  adjoining county, were seen together a t  vari- 
ous times in and about the town of Blbemarle and passing through in 
ears. and that  thry were arrested together, in an automobile parked on a 
public road near said town, one of them having in his possession two 
envelope-, containing money and marked with numbers and letters on the 
outside and also containing slips of paper with numbers and letters and 
several words, as  "short," "shorties," "today," "took" and "still" thereon. 
and that  when arrested one of defendants said, "You haven't got anything 
on me. I have been expecting this," and the other defendant tried to put 
the money in his pocket, without eridence of the operation of any variety 
of lottery, or that defendants were agents for  a lottery or engaged in sell- 
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ing numbers or lottery tickets, the court erred in the refusal of defendants' 
motion of nonsuit. G. S.. 15-173. 

APPEAL by defendants from Phillips, J., at Sovember Terni, 1944, of 
STANLY. 

Criminal prosecutions upon two warrants issued out of county court 
of Stanly County, one as to defendant Baxter Heglar, and the other as 
to  defendant Traddell Howie, which. on appeals to Superior Court from 
said county court mere consolidated, by consent, for the purpose of trial, 
and amended so as to conform to provisions of the statutes, G. S., 14290, 
G. S., 14-291, and G. S., 14291  ( I ) ,  relating to dealing in lotteries, sell- 
ing l o t t e r ~  tickets, acting as agents for lotteries, and possessing ('num- 
bers" tickets, and tried as two counts in the same warrant. 

The defendants having entered pleas of not guilty, the State offered as 
witnesses the sheriff of Stanly County and the chief of police of the town 
of Albemarle, whose testimorly tended to show these facts: 

1. Defendants, who live in Concord, had beer, seen (a )  together '(at 
various times," ('on different occasions" in Concord and in Stanly 
County, (b)  "passing through," and "on the streets of Albemarle in 
different cars," (c) "in," and "coming through" West Albemarle, "a 
white residential section," and (d)  ('in South Albemarle," part of which 
is "a colored section." 

2. Thereafter, in September, 1944, while the sheriff, a deputy sheriff, 
and the chief of police were riding in the sheriff's car, defendants were 
seen in a Buick automobile, Howie under the steering wheel and Heglar 
011 the other or opposite side, parked beside the road from Badln to 
New London, about a half mile froni Badin, "headed into the main 
highway." The officers stopped. Heglar, who was getting out of the 
car, had two packages or envelopes in his hand, one ~narked '"Sixteen B" 
and the other "Seventeen B," each containing money and papers and 
figures as hereinafter described, and "tried to put the money in his 
pocket," but the chief said : "Don't do that, let me have that, might burn 
your hand." Then the officers Tooked over this car" and found a big 
hollow jack in the rear of the car-a jack the top of which screwed off. 
And when the officers "got through looking, Howie said, 'Well, you 
haven't got anything. You haven't found a thing on me. I was expeet- 
ing this.' " The chief testified that Howie said : "You haven't got any- 
thing on me. You haven't found anything this time," and that '"eglar 
didn't make any statement about it." 

3. The two envelop~s, with contents, offered in evidence were described 
by the sheriff: One of these envelopes was marked "16 B" in the left- 
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hand corner with the figures "4500" in the right-hand corner. I n  the 
envelope was a slip of paper on which the following appears: 

9 - 12 Short 101 

Also in this envelope there was currency in  the amount of $44.00. 
The other envelope was marked "17E" in the left-hand corner with 

the figures "5000" appearing in the right-hand corner. I n  this envelope 
there were two slips of paper. On one of them the following appears : 

17 B 48788 31 5000 
1000 
- 

Shorties 1384 4000 
Today 245 

1629 
Took 1000 out 

629 Still Ow 629 

On the other, the following appears: "We cannot take care of 17 B 
Book if its coming Short-You Will have to Send your Work Right or 
better than you Are Sending it if you want us to Take care of it." Also 
in  this envelope there was currency in the amount of $40.00. 

The "00" in the numbers "4500" and "5000" on the outside and the 
last two figures of each of the numbers on the right-hand side of the slips 
of paper were smaller and slightly above the lower level of the figures to 
the left thereof. There were no dollar marks. All of the figures and 
writing on the two envelopes and the several slips of paper were hand- 
written in  ink. 

4. The chief of police testified: "I don't know any more about a 
lottery than what I have heard." Then, referring to defendants, the 
chief concluded, "I wouldn't say I have seen them pass any money or put 
it on any numbers." 
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And the sheriff testified: "I have no knowledge of how this numbers 
game is played. I never did see it played; just information is all I 
know." Then over objection of defendants, the sheriff testifying from 
information, and one Greer testifying from experience and observation 
'"in times past and beyond the reach of the statutes of limitations," gave 
testimony concerning the operation of lotteries generally, but did not 
attempt to connect these defendants with the operation of any of the 
lotteries about which they testified. 

Motions of defendants, and each of them, for judgments as of nonsuit 
were denied, and each of them excepted. 

Verdict: "That each of the defendants is guilty." 
Judgment : That each defendant be confined in common jail of Stanly 

County and assigned to work on the roads under the supervision and 
direction of the State Highway and Public Works Commission for a 
period of twelve months. 

Defendants appeal to Supreme Court and assign error. 

Aftorney-General M c X u l l a n  and Assis fant  Attorneys-General Rhodes 
and Moody  for the  S f a t e .  

C. M .  Llewellyn and Hartsell & Hartsell  for defendants, appellants. 

WINBORNE, J. The evidence shown in the record on this appeal, taken 
in the light most favorable to the State, as is the rule in considering 
motions for judgment as of nonsuit in criminal prosecutions, G. S., 
15-173, raises-nomore than a suspicion as to the p i l t  of the defendants 
in  respect of the offenses with which they stand charged, G. S., 14-290, 
G. S., 14-291, and G. S., 14-291 ( I ) ,  and in accordance with well settled 

\ , ,  

principles is insufficient to support a verdict of guilty. 5'. v. Johnson,  
199 N. C., 4.29, 154 S. E., 730; S. 1). Goodman, 220 N. C., 250, 17 S. E. 
(2d), 8 ;  S. 2%. Boyd ,  223 N. C., 79, 25 S. E .  (2d), 456; S. v. M u r p h y ,  
an te .  115. and numerous other cases. There is no evidence of the odera- , , 
tion of any variety of lottery. Nor is there evidence that defendants 
were operating or were agents for others in the operation of a lottery. 
Nor is there evidence that they were engaged in selling, or were the 
agents for others in the sale of lottery tickets. Nor is there evidence that 
the jack found in the car in which-defendants were seated was used in 
the operation of a lottery, or that the envelopes and their contents were 
tickets so used. And the envelopes and their contents, and all the writing 
thereon, and the jack fail in themselves to bear indicia that they were 
used in the operation of any lottery. Moreover, the statements the 
defendant Howie made to the officers are too indefinite to provide the 
deficiency in the evidence. 
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Hence, there is error in the refusal of motions of defendants for judg- 
ments as in case of nonsuit, G. S., 15-173. 

The judgment below is 
Reversed. 

STATE v. MAE MURDOCK. 

i Filed 23 May, 1945.) 
1. Criminal Law 5 52b-- 

When the court is to rule upon a demurrer to the evidence in a criminal 
case, G .  S., 15-173, it is  required merely to ascertain whether there is any 
competent evidence to sustain the allegations of the indictment, the eri- 
dence being construed in the light most favorable to the State. 

2. Criminal Law §§ 2, 2%- 

Intent being a mental attitude, it must ordinarily be proven by circum- 
stantial evidence, that is, by proving facts from which the facts sought to 
be proven may be inferred. 

3. Assault and Fhttery 5 PI-  

In a criminal prosecution for a felonious assault with intent to kill, 
where the State's evidence tended to show that defendant, while the prose- 
cuting witness was having a row in her place of hminess with one of her 
servants, left the room and returned almost immediately with a shotgun 
and shot the prosecuting witness a t  close range, inflicting serious injury, 
there was sufficient evidence for the jury, and motion for judgment as of 
nonsuit was properly denied. 

APPEAL by defendant from Robbitt ,  J., at  November Term, 1944, of 
IREDELL. 

The defendant was tried upon a bill of indictment charging that  on 
28 March, 1944, she "did unlawfully, wilfully, maliciously and feloni- 
ously assault, heat and wound one James L. Warren with intent to kill, 
with a deadly weapon, to wit, a shotgun and did inflict serious injury, 
not resulting in death zpon the said James L. Warren  in the following 
manner, to  wit : By shooting the said James I;. Warren in  the leg thereby 
necessitating the removal of said leg by an  operation." 

There mas evidence tending to prove that  James L. T a r r e n ,  in coni- 
pany with his wife and one James Milstead and his wife, went to the 
place of business of the defendant, where meals were served to  the public; 
that  they had some beer with them and were told by the husband of the 
defendant t ha t  Milstead would not be served. Milstead then went out 
of the place, and Warren went to get his wife and the wife of Milstead, 
who had gone into the dining room. When they returned Warren, 
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according to the testimony of the State's witnesses, spoke to one of the 
waiters about not being serred; according to the evidence of the defend- 
ant, Warren assaulted a waiter and beat and kicked him; later the shoot- 
ing took place, but the evidence as to the immediate details and circum- 
stances of the shooting is not all in accord. The State's eridence tends 
to show that the defendant shot Warren, and the defendant's evidence 
tends to show that the defendant did not intend to kill Warren, that the 
actual shooting was an accident. 

The jury returned a verdict of ('guilty as charged in the bill of indict- 
ment," and from judgment of imprisonment, predicated on the verdict, 
the defendant appealed, assigning errors. 

Atforney-General McMullan and Assistant Af forneys-General  Rhodes 
and Moody  for the State. 

Lewis  B Lewis and Hugh G. ./Mitchell for defendant, appellant. 

SCHENCK, J. The defendant appellant states in her brief that "while 
there are several exceptions i n  the record, the main contention of the 
defendant is that there is not sufficient evidence to take the case to the 
jury on the felony charge." The defendant contends that there is no 
evidence that she committed upon the prosecuting witness Warren an 
assault with intent to kill, and therefore her motion to dismiss this charge 
duly lodged under G. S., 15-173, should have been allowed. I n  fact, the 
exception to the refusal to sustain the demurrer to the evidence and 
exceptions to the charge which appear in the record present but a single 
question for decision, namely, mas there sufficient evidence to be sub- 
mitted to the jury on the question of the existence in the mind of the 
defendant Murdock of an intent to kill the prosecuting witlless Warren. 
Since we are to rule upon a demurrer to the evidence as to charge of a 
felonious assault me are required merely to ascertain whether there is any 
competent evidence to sustain the allegations of the indictment. S. v. 
Landin ,  209 N. C., 20, 182 S. E., 689, and cases there cited. 

When the evidence be construed in the light most favorable to the 
State, as it must be on a demurrer thereto, 8. v. Coal Co., 210 N. C., 
742, 188 S. E., 412, and cases there cited, it appears that the defendant, 
without any cause fired a shotgun at the prosecuting witness when she 
was only 14 or 16 feet away from him, the shot struck the witness in the 
leg and as a result of the wound the leg had to be amputated. The 
defendant herself testified, "He then came up with the chair and drew 
it on me, and when he came up with the chair the gun was down, and 
just as I got the gun to my stomach it went off." Notwithstanding the 
defendant testified that the actual shooting was accidental the jury 
declined to adopt her statement and found the defendant guilty as 
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charged in the bill of indictment which contained the allegation that 
assault was committed with intent to kill. 

Intent being a mental attitude, it must ordinarily be proven, if proven 
a t  all, by circumstantial evidence, that is, by proving facts from which 
the fact sought to be proven may be inferred. I t  should have been left 
to the jury to determine, from all the facts and circumstances, whether 
the ulterior criminal intent to kill existed in the mind of the defendant 
a t  the time the shooting took place. S. v. Smitlz, 211 N. C., 93, 189 
S. E., 175. I t  would seem, and we so hold, that there was present evi- 
dence of such facts as would authorize the jury to infer an intent to kill 
on the part of the defendant. The evidence that the defendant left the 
room and returned almost immediately with a shotgun, and shot the 
prosecuting witness at  close range, inflicting serious injury, was suffi- 
cient to carry the case to the jury upon the question of the existence in 
the mind of the defendant at  the time of the shooting of an intent to kill. 

Attention is called to the fact that the brief of the defendant appellant 
falls short of compliance with Rule 28 of Rules of Practice in the 
Supreme Court of North Carolina, 221 N. C., 562, in that it does not 
(6 contain, properly numbered, the several grounds of exception and assign- 

ments of error with reference to printed pages of transcript." However, 
we have examined all of the exceptions in  the record and we find no 
substantial merit therein. 

The judgment of the Superior Court is affirmed, since there is in the 
record 

No error. 

CORA ALEXANDER ROSS v. STERLING DRUG STORE ET AL. 

(Filed 23 May, 194.5.) 
1. Kegligence § 4 b  

The proprietor of a store is not an insurer of the safety of customers 
while on the premises. But he does owe them the duty to exercise ordi- 
nary care to keep the premises in a reasonably safe condition and to give 
warning of hidden perils or unsafe conditions, in so far as can be ascer- 
tained by reasonable inspection and supervision. 

2. Negligence 3s 4b, 20- 
In an action for damages for injuries to a customer, on the premises, 

. by the alleged negligence of the proprietor of a store, a charge by the 
court, imposing the duty on the defendant "to give warning of any hidden 
peril," without more, is in excess of the legal requirement, and entitles 
defendant to a new trial. 

APPEAL by defendant Drug Company from Gwyn, J., at December 
Term, 1944, of MECKLENBURQ. 
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Ross ,u. DRUG STORE. 

Civil action to recover damages for an alleged negligent injury. 
The defendant Drug Company operates a drug store on the first floor 

of the Professional Building in the city of Charlotte. The building is 
owned by the Realty Company. It is in  evidence that on 9 February, 
1943, plaintiff was a customer in the drug store. As she was leaving 
through a double-door exit, which opens on Tryon Street, her coat caught 
on the lock or keeper of the half door that was closed or fastened, and 
while she was yet in the open doorway trying to release her coat, the 
other half door which was equipped with top door check, closed with 
great force, knocked her out of the doorway and down on the sidewalk, 
and inflicted serious injury. 

The door check, which exerted force on the door to close it, and to keep 
i t  closed, was not in  proper working order. I t  required inspection and 
repair, especially with reference to the fluid which i t  contained and which 
controlled its operations. Neither the landlord nor the tenant had in- 
spected it for some time. 

Upon denial of liability and plea of contributory negligence, the jury 
returned a verdict against the defendant Drug Company. From judg- 
ment on the verdict, the defendant appeals, assigning errors. 

Guy T. Carswell,  J o h n  M. Robinson, and H u n t e r  M.  Jones for plain- 
t i f f ,  appellee. 

Jones & Smathers  for defendant ,  appellawt. 

STACY, C. J. I n  addition to the allegations of negligence in respect of 
the condition of the doorway and the operation of the door in question, 
i t  is specifically alleged that the defendants "negligently failed to give 
any warning thereof." 

The court instructed the jury that the defendant Drug Company owed 
to the plaintiff, a customer and invitee, "the duty to exercise due care to 
keep the premises in a reasonably safe condition and to give warning of 
any hidden peril. That duty to use due care, to keep the premises in a 
reasonably safe condition, extends to any doors, door-checks and instru- 
mentalities used to facilitate entry into and exit from the drug store." 

Near the end of the charge, the jury was told that if the plaintiff had 
satisfied them from the evidence and by its greater weight, "the defendant 
was negligent, in the manner set forth in the complaint," and that such 
negligence was the proximate cause of the injury, the issue of negligence 
should be answered in favor of the plaintiff. 

Thus, the defendant says, the duty to warn the plaintiff of any hidden 
peril was made absolute, whether known to the defendant or discoverable 
in the exercise of reasonable inspection and supervision. The record is 
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susceptible of this interpretation. We cannot say the jury did not so 
understand it. 

The proprietor of a store is not an insurer of the safety of customers 
while on the premises. But he does owe to them the duty to exercise 
ordinary care to keep the premises in a reasonably safe condition and "to 
give warning of hidden perils or unsafe conditions in so far as can be 
ascertained by reasonable inspection and supervision.') Watkins v. Tay- 
lor Furnishi71g C'o., 224 N. C., 674; Griggs v. Sears, Iloebuclc & Co., 215 
N. C., 166, 10 S. E. (ad), 623; Williams v. Stores  Co., 209 S. C., 591, 
184 S. E., 496; Bvzvden u. Iiress,  198 N .  C., 559, 152 S. E., 625. 

The duty imposed on the defendant, "to give warning of any hidden 
peril," period, appears to be in excess of the legal requirement. I t  doubt- 
less prejudiced the defendant as it was reasonably calculated to do. 
Hence, a new trial seems necessary. I t  is so ordered. 

New trial. 

CHRISTOPHER W. RYAN v. R. 0 .  BATDORF. 

(Filed 23 May, 1946.) 
1. Process # 1- 

The sole purpose of a summons is to bring a party into court and to 
notify him that  a complaint has been or will be filed against him. 

2. Process ## 2, 1 2 -  

An alias or pluries summons, improperly issued a s  such, may still be 
sufficient as  an original summons. But  hen i t  is desired that  the action 
shall (late from the issuance of the original summons, or when it  is neces- 
sary for it to do so, in order to toll the statute of limitations. the succes- 
.sive writs must show their relation to  the original process. 

3. Process # 1% 

Vhile an original summons cannot be changed into an alias summons by 
merely endoriing the word %Etas" thereon, such process, however, can be 
conrerted illto nn nlius by a memoraildum or  order, endorsed or subscribed 
thereon, c~~ecifying the date of the original writ. 

APPEAL by defendant from Btecrns, J., at October Term, 1944, of 
NEW HAXOVER. 

Summons issued 28 March, 1944, returned with the following endorse- 
ment thereon: "After due and diligent search R. 0. Batdorf is not to be 
found in S e w  Hanover County. This 7th day of April, 1944. C. David 
Jones, Sheriff-By Sam yopp, Deputy." 

Complaint was filed at the time the original process was issued. 
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On 12 April, 1944, plaintiff requested the issuance of an alias sum- 
mons, and the clerk of the Superior Court of New Hanover County 
entered the following order: "It appearing to the Court that summons 
was issued to the Sheriff of New Hanover County on the 28th day of 
March, 1944, for service on the defendant, R. 0. Batdorf, and has been 
returned as follows: 'After due and diligent search R. 0. Batdorf is not 
to be found i11 New Hanover County. This 7 April, 1944,' and it now 
appearing to the Court that the defendant is now to be found in New 
Hanover County. I t  is therefore Ordered that Alias Summons be issued 
to the said Sheriff of New Hanover County for service on the said 
defendant. Witness my hand and seal of office, this 12th day of April, 
1941. A. L. Neyland, Clerk Superior Court." 

Whereupon the clerk marked an ordinary summons "Alias Summons" 
and wrote the above order on the face of the alias summons in the upper 
right-hand corner thereof. The alias summons was served on the defend- 
ant 1 4  April, 1944, by leaving copies of the alias summons and complaint 
with the defendant. 

The defendant, through his counsel, entered a special appearance 
before the clerk of the Superior Court of New Hanover County, on 
9 Nay, 1944, and moved to dismiss the action on the ground that the 
purported process was invalid as an alias summons, and subject to dis- 
missal as an original process, because no cost bond or complaint had been 
filed as of the date of its issuance. 

The motion was overruled, and the defendant appealed to  the judge 
of the Superior Court. The ruling of the clerk of the Superior Court 
was sustained by the judge on 17 October, 1944. 

Defendant appeals to the Supreme Court, assigning error. 

E. L. YOZP and Rountree & Rountree for plaintiff. 
Isaac C. Wright for defendant. 

DENST, J. I t  has been held by this Court that ('The character of a 
process purporting to be original is not changed by an endorsement of 
the word 'nlias.' Jfintz v. Frinlc, 217 N. C., 101, 6 S. E. (2d), 802. The 
character of the process purporting to be original may be changed, how- 
ever, when the process is made referable to the original writ, and sued 
out as required by G. S., 1-95. I t  is said in Hatch v. R. R., 183 N.  C., 
617, 112 S. E., 529, quoting from Chitty's Practice: 'If it be necessary 
to continue the first writ of summons, then an alias or pluries may be 
issued into the same or another county; and i t  is very essential to take 
care that the first writ, whether of summons or capias, be in due time 
returned non est inurrztzrs. and that every continued process to save the 
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statute of limitations must have a memorandum endorsed or subscribed, 
specifying the date of the first writ.' Chitty's Practice, 408; 3 Bl., 280, 
et seq.; Tidd's Practice, 111; Elliott's Gen. Practice, 459; 20 Ency. 
P. & P., 1178; 32 Cyc., 445; 21 R. C. L., 1266." 

While an  original summons cannot be changed into an alias summons 
by merely endorsing the word "alias" thereon, such process, however, can 
be converted into an alias by a memorandum or order endorsed or sub- 
scribed thereon specifying the date of the original writ. The sole purpose 
of a summons is to bring a party into court and to notify him that a 
complaint has been or will be filed against him. Battle v. Baird, 118 
N. C., 854, 24 S. E., 668. An alias or pluries summons, improperly 
issued as such, may still be sufficient as an original summons. Neely v. 
Minus, 196 N.  C., 345, 145 S. E., 771. But when i t  is desired that the 
action shall date from the date of the issuance of the original summons, 
or when it is necessary for i t  to do so, in  order to toll the statute of limi- 
tations, the successive writs must show their relation to the original 
process. 

The information contained on the face of the summons in the instant 
case made i t  referable to the original writ as required by our decisions, 
and it is, therefore, a valid dim. Hatch v. R. R., supra. 

The judgment of the court below is 
Affirmed. 

FANNIE P. HOLLADAY v. GENERAL MOTORS GORP. ET AL. 

(Filed 23 May, 1945.) 
Corporations 9 13b- 

In a suit in this State against an individual and a corporation, both 
citizens of Delaware, to prevent the transfer of stock in the corporate 
defendant belonging to plaintiff, where, prior to time fo r  answering, the 
individual defendant on special appearance moved to dismiss for want of 
service, and the corporate defendant also moved to dismiss for want of 
service on the individual and for lack of jurisdiction of the subject matter, 
an order by the court, impounding the stock and dissolving a temporary 
restraining order against the individual, was proper and suffices to protect 
the corporate defendant from any failure to transfer the stock. 

DEVIN, J., took no part in the consideration or  decision of this case. 

APPEAL by defendant, General Motors Corporation, from Burney, J., 
a t  Chambers in Wilmington, 30 September, 1944. From NEW HANOVER. 

Civil action to recover stock certificates and to restrain their transfer. 
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The plaintiff alleges that she is the owner of 1,575 shares of the com- 
mon stock of General Motors Corporation, represented by certificates 
registered in her name ; that about &"teen years ago, upon the solicitation 
of her brother-in-law, Charles B. Holladay, and reposing confidence in  
his integrity, the stock was delivered to him for safekeeping and for such 
disposition as the plaintiff should direct; that at  the same time the plain- 
tiff executed certain blank assignments and powers of attorney for use in 
transferring the stock, if and when needed to carry out the plaintiff's 
instructions ; that thereafter the defendant, Charles B. Holladay, wrong- 
fully and in violation of plaintiff's rights threatened to have the stock 
transferred in his name, whereupon the plaintiff placed a stop-transfer 
order with the defendant corporation and notified both defendants that 
the assignments and powers of attorneys were thereby revoked; and that 
notwithstanding these instructions, Charles B. Holladay has presented 
the certificates to the General Motors Corporation with request that they 
be transferred to him. 

This suit was instituted in  New Hanover County on 19 August, 1944, 
against Charles B. Holladay, a resident of the State of Delaware, General 
Motors Corporation, a Delaware corporation domesticated and doing 
business in North Carolina with local process agent, and A. B. Hull, a 
resident of New York and transfer agent pf the corporate defendant. 

A temporary restraining order was entered in the cause returnable on 
the 1st day of September, 1944. 

Thereafter and prior to time for answering, the defendant, Charles B. 
Holladay, filed special appearance and moved to dismiss for want of 
proper service. This motion has not yet been heard or ruled upon. 

The General Motors Corporation also filed motion to dismiss for want 
of service on Charles B. Holladay and for lack of jurisdiction over the 
subject-matter of the controversy. 

On the hearing of this latter motion, the court found that the stock in 
question had been presented to the corporate defendant by Charles B. 
Holladay with request that i t  be transferred to him' that no transfer had 
been made, and that the certificates were still in the hands of the corpo- 
rate defendant. The injunction was thereupon dissolved as to Charles B. 
Holladay, the stock was impounded and ordered to be delivered to the 
clerk of the Superior Court to await further orders in the cause. 

From this order, General Motors Corporation appeals. 

Carr ,  Jnmes & Carr  for plaintiff ,  appellee. 
Rotintree & R o m t r e e  for defendant,  appellant. 

STACY, C. J. The status of the named defendant, Charles B. Holla- 
day, whether properly in court and subject to its orders, is an open and 
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disputed question. No determination of the matter has been made in the 
Superior Court. This suffices to sustain the order impounding the stock 
and to protect the corporate defendant from any claim for failure to 
transfer it. Indeed, it may be doubted whether an agent who executes 
a power of attorney in his own favor, without specific authorization, 
would do more than convert himself into a trustee. Hatcher v. Williams, 
ante, 112; LaVecchia v. Land Bank, 218 N.  C., 35, 9 S. E. (2d), 489. 
But however this may be, we apprehend, the basis of the dissolution of 
the injunction against Charles B. Holladay was the plaintiff's revocation 
of his authority and the fact that he no longer had possession of the 
stock. 2 Am. Jur., 39. 

No  error has been shown in respect of the order from which the corpo- 
rate defendant appeals. The cause has not yet been reached for hearing 
upon the merits. 

Affirmed. 

DEVIN, J., took no part in the consideration or decision of this case. 

L. R. SINK, ADMR., ET AL. v. ROBERT SECHREST. 

(Filed 23 May, 1943.) 

1. Bailment 5 1 : Principal and Agent § 1- 

Where a son leaves his automobile in the custody of his parents, with 
instructions that the parents use the car to keep the battery from running 
down, driving it enough for that purpose, the relationship of the parties 
is that of bailor and bailee, rather than principal and agent. 

2. Bailment 3 6: Principal and Agent 5 10- 
Generally a third party may not recover of the bailor for the negligent 

use by the bailee of the bailed chattel. in the absence of some control 
exercised by the bailor at the time, or of negligence on his part which 
proximately contributed to the injury. The doctrine of respondeat supe- 
rior ordinarily is inapplicable to the relationship of bailor and bailee, 
unless made so by statute. 

APPEAL by defendant from Olive, Special Judge, at October Term, 
1944, of DAVIDSON. 

Civil actions to recover (1)  for death of Larry Sink, (2) for personal 
injuries of Louise Sink, and (3)  for losses and expenses of L. R. Sink, 
all alleged to have been caused by the negligence of the defendant, and 
as the three cases arose out of the same fact situation, for convenience, 
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they were consolidated and tried together. F l e m i n g  v. H o l l e m a n ,  190 
N. C., 449, 130 S. E., 171. 

I n  1943, the defendant, Robert Sechrest, a minor, seventeen years of 
age, liaed with his father, M. L. Sechrest, and stepmother, Ruby P. 
Sechrest. i n  H igh  Point. H e  o ~ m e d  a second-hand, 1938 Ford Coupe 
which he  kept in the street in front of the house. When he left for xhool 
i n  September he gave each of his parents a set of keys to the car, ('placed 
i t  i n  their custody, control and management," and asked them "to use the 
car to  keep the battery from running down, to drive i t  enough to keep the 
battery up." I t  continued to remain in the street in front of the house. 

The  record discloses allegation and finding to the effect that on 19 
October, 1943, Ruby P. Sechrest in attempting to start the car for the 
purpose of driving i t  to  keep the battery up, negligently had her servant 
to get some gasoline in  a milk bottle and pour i t  into the carburetor or 
about the engine to prime it, as they had seen the defendant do, and a t  
the same time she negligently stepped on the starter, which caused the 
motor to backfire and ignite the gasoline. I n  an  effort to escape from 
the peril. the servant threw the flaming gasoline container from him and 
i n  the direction of Louise Sink and her son Larry, who without the 
knowledge of the servant, had come out of the house and were standing 
behind him in  the edge of the yard. The feme plaintiff was severely 
burned and the boy died from his injuries. 

L. R. Sink is the husband of Louise Sink and the father of Larry  
Sink. H e  sues in  his own right and as administrator of his son. Louise 
Sink sues to recover for her injuries. She is the daughter of Ruby P. 
Sechrest hy a former marriage and was visiting her mother a t  the time 
of the injuries. 

The  plaintiffs seek to recover upon the theory that  Ruby P. Sechrest 
was the agent of Robert Sechrest, the owner of the car, and was acting 
in  the scope of her agency a t  the time of the injuries. The defendant 
rested hi. defense upon demurrer to the evidence. Overruled; exception. 

There n a s  a rerdict and judgment for the plaintiff in each case, from 
which the defendant appeals, assigning errors. 

.T. F. ,'prui71 f o r  p l a i n t i f s ,  a p p e l l e ~ s .  
;Irnli\fc,ld TI'. Srrpp for d e f e n d n n f ,  ((ppr77rtnf. 

ST.\< T, C1. J .  Counsel have discussed with much learning and mani- 
fest research the rationale of proximate cause and the liability of a minor 
for the tort  of his agent, complicated on the present record by the fact 
that  in t ~ v o  of the cases the defendant pleads his infancy, while in the 
other he, not only does not plead it, but denies it. However, we put 
theqe matter. aqidc h r c a u ~ e  i t  appears the relation existing between the 
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defendant and his stepmother in respect of the Ford Coupe at the time 
of the injuries was that of bailor and bailee, rather than principal and 
agent. H a n e s  v. Shapiro,  168 N .  C., 24, 84 S. E., 33 ; 6 Am. Jur., 184. 

The cases are in accord that generally a third party may not recover 
of the bailor for the negligent use by the bailee of the bailed chattel, in  
the absence of some control exercised by the bailor at  the time, or of 
negligence on his part which proximately contributed to the injury. 
8 C. J. S., 318; 19 A. L. R., 1194; T y s o n  v. Frutchey ,  194 N. C., 750, 
140 S. E., 718. The doctrine of respondeat superior ordinarily is inap- 
plicable to the relationship of bailor and bailee, unless made so by statute. 
6 Am. Jur., 396. 

While the plaintiffs' injuries are great and the accident a most unfor- 
tunate one, still we cannot say on the present record that negligence has 
been shown for which the defendant, in law, may be held liable. The 
demurrer to the evidence was well interposed. 

Revwsed. 

STATE v. MADGE HARRISON. 

(Filed 23 May, 1945.) 

1. Assault and Battery § 7d- 
In a criminal prosecution for assault with a deadly weapon, a charge by 

the court that a commonly used implement, such as a hoe or ice pick, is 
per se a deadly weapon, with no evidence to disclose its weight, size, 
length, or other description, is reversible error. 

Where a deadly weapon is referred to in  an indictment, its use being a 
necessary element of the offense charged, i t  might be an act of proper 
precaution to procure another bill containing a description of the imple- 
ment allegedly used, such as its weight, size and material out of which 
made. 

APPEAL by defendant from Olive, Special Judge, at January Term, 
1945, of GUILFORD (High Point Division). 

The defendant was tried upon a bill of indictment charging that she 
"did unlawfully, wilfully, maliciously and feloniously assault, beat and 
wound one Irene Gibbs with intent to kill, with a deadly weapon, to wit, 
a certain ice-pick to the great damage and serious injury of the said 
Irene Gibbs in the following manner, to wit: Stabs on or about the body, 
contrary to the statute in such case made and provided, and against the 
peace and dignity of the State." 
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The evidence tended to show that the defendant, Madge Harrison, and 
the prosecuting witness, Irene Gibbs, engaged in a fight wherein the 
defendant stabbed with an ice pick the prosecuting witness about the 
body several times. The defendant contended that she stabbed the wit- 
ness in her own proper self-defense as the witness had broken into her 
room in the early morning and was assaulting the defendant and com- 
mitting depredations in her room. The prosecuting witness contended 
that she entered the room of the defendant because she (witness) heard 
the voice of her (witness') husband in defendant's said room, and entered 
said room as witness' husband left it, and that a fight ensued between the 
witness and defendant in which fight glass in the door and elsewhere 
was broken, and the defendant stuck the witness several times with an 
ice pick. 

The jury returned a verdict "Guilty of Assault with Deadly Weapon" 
and from judgment of imprisonment, predicated upon the verdict, the 
defendant appealed, assigning errors. 

Attorney-General McXul lan  and Assistant Attorneys-General Rhodes 
and Moody for the State. 

Silas B. Casey and R u p e ~ t  T. Pickens for defendant Zarrison, appel- 
lant. 

SCHENCX, J. The court charged the jury, inter alia: "Second, it (the 
assault) must be with a deadly weapon, and the Court instructs you 
that an ice pick such as described would be a deadly weapon, as a matter 
of law; . . ." This excerpt from the charge is made the basis for an 
exceptive assignment of error, and are are constrained to hold that such 
assignment must be sustained. 

Barnlzi71, J., in S. v. Davis, 222 N .  C., 178, 22 S. E. (2d), 274, writes 
for the Court that a charge to the effect that an assault with a hoe would - 
be an assault with a deadly weapon was in error, since such a charge 
assumes or holds as a matter of law that a hoe is per se a deadly weapon. 

The Davis case, supra, was similar to the instant case in many ways, 
particularly in that the evidence in both cases failed to disclose the 
weight, size, length or other description of the implement alleged, and in 
neither case was produced to be viewed by either judge or jury. The 
cpestion as to 11-hether the implement alleged was a deadly weapon should 
have been submitted to the jury under proper instructions. S. v. W a f -  
Icins, 200 N. C., 692, 158 S. E., 393, and cases there cited. 

I t  may not be amiss to call attention to the fact that the deadly weapon 
in the bill of indictment is simply designated as "a certain ice pick" 
without further description, and that it might be an act of proper pre- 
caution to procure another bill of indictment containing a description of 
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the implement alleged to have been used, such as its weight, size, and 
material out of which made. 

F o r  the reasons stated there must be a 
New trial. 

STATE v. CORA KING. 

(Filed 23 May, 1943.) 

1. Appeal and Error § 39a- 
To warrant a new trial it should be made to appear that the ruling 

complained of was material and prejudicial to defendant's rights, and 
that a different result would have likely ensued. 

2. Appeal and Emor § 39d- 
In  a criminal prosecution where one of defendant's witnesses, on cross- 

examination, admitted that she had been convicted of larceny and on 
redirect the court refused to allow the witness to answer questions to 
explain such admission and show that it was erroneous, but later admitted 
the substance of the excluded testimony, there is  no harmful or prejudi- 
cial error warranting a new trial. 

3. Appeal and Error § 47a- 

I t  is  the established rule in this jurisdiction that new trials will not be 
awarded by the Supreme Court for newly discovered evidence in criminal 
cases. 

APPEAL by defendant from Sink, J., ab Janua ry  Term, 1945, of 
RICHMOKD. KO error. 

The  defendant was charged with aiding in  the robbery of $160 from 
the person of the State's witness Lindsay Nelson. The jury returned 
verdict of guilty, and from judgment imposing sentence the defendant 
appealed. 

Attorney-General McMullan and d s s i s t a ~ ~ t  Attorneys-Genera7 Rlzodes 
and Moody for the State. 

Jones & Jones for defendanf. 

DEVIN, J. The evidence offered by the State in the trial below was 
sufficient to sustain the verdict of guilty. There mas no exception to the 
charge. The only assignments of error relate to the rulings of the tr ial  
judge in  the exclusion of certain testimong offered by the defendant. 

The  exception chiefly relied upon was the refusal of the court t o  
permit one of defendant's witnesses, Eleanor Covington, to  explain and 
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correct her answer to an impeaching question. On cross-examination, in 
response to a question propounded by the solicitor for the purpose of 
impeaching her, this witness admitted she had been convicted of larceny. 
On her redirect examination she was asked if she understood what con- 
viction meant, and if she had not been found not guilty the only time 
she was ever tried. The State's objection to these questions was sus- 
tained and defendant excepted. However, subsequently the witness was 
permitted to testify she had never been tried but once and that was in 
the recorder's court, and the entry on the record of that court was ad- 
mitted showing she had been found not guilty. 

I t  was competent for the defendant to show by this witness, in expla- 
nation, that she did not understand the meaning of the word L'convicted77 
when asked if she had been convicted of a criminal offense, and the 
witness thus impeached should have been permitted to state that as a 
matter of fact she had been acquitted of the only charge ever brought 
against her. The witness was entitled to full opportunity to correct or 
explain her answers in response to the impeaching questions. Keller v. 
Furniture Co., 199 N.  C., 413 (416), 154 S. E., 674. But it appears here 
that the substance of the excluded testimony was permitted to go to the 
jury, and we perceive no harmful or prejudicial result to defendant's 
cause on this account. 8. v. Elder, 217 N.  C., 111 (114), 6 S. E. (2d), 
840. To warrant a new trial i t  should be made to appear that the ruling 
complained of was material and prejudicial to the defendant's rights, 
and that a different result would have likely ensued. S. v. Xfancill, 178 
S. C., 693, 100 S. E., 241; S. v. Beal, 199 N. C., 278 (303), 154 S. E., 
604; Collins v. Lamb, 215 S. C., 719, 2 S. E. (2d), 863. 

Other exceptions noted by the defendant to the court's ruling on mat- 
ters of evidence have been examined and found without substantial merit. 
N o  prejudicial error was shown. I n  the trial xve find no error which 
would require setting aside the result. 

No error. 

Defendant's motion for a new trial on the ground of surprise and newly 
discovered evidence, filed in this Court, must be denied. I t  is the estab- 
lished rule in this jurisdiction that next- trials will not be awarded by the 
Supreme Court for newly discovered evidence in criminal cases. S. v. 
C'asey, 201 N. C., 620 (625)) 161 S. E., 81, and authorities there cited. 

Motion denied. 
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WILLIAM R .  EVANS v. D. TALMAGE JOHNSON, TRADING AS JOHNSOX 
MOTOR COMPANY, AND BANNER SHOE AND H.  JEROME JOHNSOPIT. 

(Filed 23 May, 1945.) 
1. Torts 3 6- 

The right of a defendant sued in tort to bring into the action another 
joint tort-feasor and, upon sufficient plea, to maintain his cross action 
against him, for the purpose of determining his contingent liability for  
contribution, is given by statute. G. S., 1-240. 

2. Torts §§ 5, 6- 
The purpose of the statute, G. S., 1-240, is to permit defendants in tort 

actions to litigate mutual contingent liabilities before they accrue, so that 
all matters in controversy, growing out of the same subject of action, may 
be settled in one action ; though the plaintiff may be thus delayed in secur- 
ing his remedy. 

3. Torts § 4- 

Joint tort-feasors are  those who act together in committing a wrong, or 
whose acts, if independent of each other, unite in causing a single injury. 

4. Torts § 6: Principal and Agent § lob: Negligence § 11- 

I n  an action to recorer damages resulting from an automobile collision, 
plaintiff alleging that he was a t  the time of the collision a passenger in 
his own car which was being operated by a driver, where the defendants 
allege a cross action against the driver of plaintiff's car a s  a joint tort- 
feasor, alleging that the said driver was the agent of plaintiff and acting 
within the scope of his authority and apparently under plaintiff's control, 
and the said driver was made a party defendant and thereupon demurred 
to the cross action on the ground that  i t  failed to state a cause of action. 
proof of negligence by the said drh7er, contributing to the injury, would 
constitute a complete bar  to plaintiff's claim and would afford no ground 
for contribution, hence judgment overruling the demurrer reversed. 

APPEAL b y  defendant H. Jerome Johnson  f r o m  Clement, J., a t  Feb-  
r u a r y  Term,  1945, of GUILFORD. Reversed. 

Defendant  H. Jerome Johnson demurred to the  cross complaint of 
h i s  codefendants wherein they sought &I establish his liability f o r  contri- 
but ion a s  a joint tort-feasor. 

T h e  plaintiff Evans  h a d  alleged a cause of action against defendants 
D. Talmage Johnson and  Banner  Shoe f o r  damages f o r  injur ies  resulting 
f r o m  t h e  negligence of these defendants i n  t h e  operation of a n  automo- 
bile which collided with plaintiff's automobile. Plaintiff alleged he  was 
at the  t ime a passenger i n  his  automobile which he  owned and  which 
was  being driven by  H. Jerome Johnson. 

In  their  answer to t h e  complaint defendants D. Talmage Johnson and 
B a n n e r  Shoe denied the  allegations of negligence on the i r  par t ,  an& 
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alleged that plaintiff's automobile was at the time being driven by 
H. Jerome Johnson at a high, careless and illegal rate of speed; that 
H. Jerome Johnson was acting as agent for the plaintiff and a t  the time 
was acting in the course and scope of his agency; that the negligent acts 
of H. Jerome Johnson are imputed to the plaintiff and constitute the 
sole proximate cause of plaintiff's injury; and that if the answering 
defendants were negligent as alleged in the complaint, the negligent con- 
duct of H. Jerome Johnson, plaintiff's agent, constituted a proximate 
contributing cause of plaintiff's injury which was pleaded in bar. 

The answering defendants further averred that if they were in any 
respect negligent as alleged in the complaint, proximately causing plain- 
tiff's injury, the negligence of H. Jerome Johnson was also a proximate 
cause of plaintiff's injury, and that he was and is jointly and concur- 
rently liable with them to the plaintiff, and they ask that his liability 
be determined in this action. 

On the answering defendants' motion, H. Jerome Johnson was made 
party defendant, and demurred to the cross complaint on the ground that 
sufficient facts were not therein set out to enable his codefendants to 
maintain action against him for the establishment of contingent liability 
for contribution as a joint tort-feasor. 

The demurrer of defendant H. Jerome Johnson was overruled, and 
he appealed. 

Armis tead  W .  S a p p  for appellees. 
B e n j .  T .  W a r d  for appel lant .  

DEVIN, J. The question presented by this appeal relates only to the 
defendants' pleadings. The sufficiency of the answer of defendants 
D. Talmage Johnson and Banner Shoe to constitute a valid cross action 
against H. Jerome Johnson to determine his contingent liability for 
contribution as a joint tort-feasor is challenged by demurrer. 

The right of a defendant sued in tort to bring into the action another 
joint tort-feasor and upon sufficient plea to maintain his cross action 
against him for the purpose of determining his contingent liability for 
contribution is given by statute, G. S., 1-240, and upheld by numerous 
decisions of this Court. W i k o n  a. Massagee, 224 N.  C., 705; Godfrey  v. 
P o w e r  Co., 223 N.  C., 647. The purpose of the statute is to permit 
defendants in tort actions to litigate mutual contingent liabilities before 
they have accrued, L a c k e y  v. R. R., 219 S. C., 195, 13 S. E .  (2d), 234, 
so that all matters in controversy growing out of the same subject of 
action may be settled in one action, F r e e m a n  v. T h o m p s o n ,  216 N. C., 
484, 5 S. E .  (2d), 434, though the plaintiff in the action may be thus 
delayed in securing his remedy. M o n t g o m e r y  v. Blades ,  217 N.  C., 654, 
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9 S. E. (2d), 397. Joint tort-feasors are those who act together in com- 
mitting a wrong, or whose acts, if independent of each other, unite in 
causing a single injury. Bos t  v. Metca l f ,  210 K. C., 607, 14 S. E. (2d), 
648. The right thus conferred by the statute is '(rooted in and springs 
from the plaintiff's suit, but projects itself beyond that suit." Godfrey  
v. P o w e r  C'o., supra-. 

The appellant contends, however, that, conceding the right of a defend- 
ant sued in tort to file a cross-complaint against one alleged to be a joint 
tort-feasor and to determine his contingent liability for contribution in 
the same action, the allegations of fact contained in the answer of his 
codefendants are not sufficient to entitle them to maintain a cross action 
against the appellant for that purpose, in this case. 

From an inspection of pleadings as set out in the record, it appears 
that at the time of the collision the plaintiff was a passenger in his own 
automobile and was being driven by his agent who was acting within the 
scope of his agency, and presumably under plaintiff's control. Bnird  v. 
B a i r d ,  223 K. C., 730. Under these circumstances any negligence on the 
part of the driver was in law the negligence of the plaintiff. Ball inger  
v. T h o m a s ,  195 Y .  C., 517, 142 S. E., 761. 

Hence proof of negligence on the part of the driver proximately caus- 
ing or contributing to the injury would constitute a complete bar to 
plaintiff's action, would relieve the answering defendants of all liability, 
and afford no ground upon which to base an action for contribution. 
Xor is there any allegation of fact in the answer, or complaint, from 
which it could be inferred that H. Jerome Johnson, the driver, was at 
the time acting independently, or otherwise than solely in the relation- 
ship of agent of the plaintiff, his principal. We perceive no phase of 
the transaction under the allegations as now- set out in the answer which 
would justify imputing contingent liability for contribution to the 
defendant H. Jerome Johnson. We think the appellant was entitled to 
have his demurrer sustained. The judgment overruling the demurrer is 

Reversed. 

STATE v. JOHS FRIDDLE ASD GLENN PROCTOR. 

(Filed 23 May, 1945.) 
Appeal and Error # 39c- 

Evidence material to the decision on a former trial was not offered: 
hence exception to the charge on this point was untenable. 

APPEAL by defendants from Olive, Special  J u d g e ,  at October Term, 
1044, of GTILFORD. N O  error. 
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The defendants were charged with breaking and entering a store build- 
ing and with the larceny of a quantity of sugar therefrom. There was 
verdict of guilty, and from judgment imposing sentence defendants 
appealed. 

Attorney-General McXulZan and Assistant Attorneys-General Rlzodes 
and J f o o d y  for the State. 

P. W.  Gliclewell, Geo. Y o u n c e ,  and J .  H a m p t o n  Price for defendants, 
appellants. 

DEVIS, J. This case was here at Spring Term, 1943, and is reported 
in  223 N. C., 258. On that appeal a new trial mas awarded for errors 
pointed out in the opinion written for the Court by Justice Barnhil l .  
I t  was held that defendants' testimony raised certain questions as to 
felonious intent which were not properly submitted to the jury. 

On the second trial below thedefendants did not testify, or offer evi- 
dence. There was no evidence on this record, such as appeared in defend- 
ants' testimony on the former trial, that an employee of the prosecuting 
witness had authorized the removal of the sugar. I t  would seem there- 
fore that the exceptions to the charge debated in defendants' brief on 
this point are without support in the record. I n  his charge the trial 
judge correctly instructed the jury that before they could convict the 
defendants they were required to find beyond a reasonable doubt not 
only the breaking and entry and asportation of the sugar, but also by 
the same degree of proof that this was done with intent to steal. 

Exceptions noted by defendants to the ruling of the court on matters 
of evidence have been abandoned. Rule 28. They were admittedly 
inconsequential. 

I n  the trial we find 
No error. 

IN RE INTERVENTION IN STATE v. JOHN GORDOIL'. 

(Filed 6 June, 1945.) 

1. Intoxicating Liquor §§ 4b, 7, 8- 

Where a truck-load (579 cases) of intoxicating liquor, in the posses- 
sion of a common carrier, was lawfully passing through this State i n  
interstate commerce and the agent in charge mas arrested here, prose- 
cuted and convicted for unlawfnl possession and transportation, without 
naming any amount, and the entire tmclr-load ordered confiscated, upon 
intervention by the common carrier, within the time prescribed by the 
court order. alleging that at no time was its possession changed or  broken, 
or the character of the shipment altered and that, if its agent committed 



242 I N  THE SUPREME COURT. [225 

any illegal act, i t  was confined to seven cases of the liquor, such inter- 
vener is entitled to  a full opportunity to  be heard and to present evidence 
on its allegations, and there was error in  the court's entering judgment 
on the pleadings and on the record in  the criminal case. 

2. Intoxicating Liquors 5s 7, 8- 

The statute, G. S., 18-6, provides, not for the  seizure of any and all  
intoxicating liquor found in the vehicle, but for  the seizure of any and all 
intoxicating liquor found therein being transported contrary to law. 

3. Carriers § 3: Constitutional Law § 25+ 

Interstate commerce is protected by Federal law, but the semblance of 
i t  is  not to  be used to circumvent the State law. 

4. Intoxicating Liquors 9 7- 

The Supreme Court of the United States has decided that intoxicating 
liquor is  a legitimate subject of commerce, within the protection of the 
Commerce Clause; and, in the absence of regulation by Congress, i ts 
movement therein is like that of all  other merchantable goods, free from 
State control. 

5. Constitutional Law § 15- 

Absence of notice or opportunity to be heard violates the due process 
of law provision. 

6. Same- 
The basic elements of a fair  and full hearing on the facts include the 

right of each party to be apprised of all  the evidence upon which a 
factual adjudication rests, plus the right to examine, explain or rebut all 
such evidence. 

7. Intoxicating Liquors § & 

While G. S., 18-6, provides only for  a hearing in respect of the seized 
vehicle used in transporting intoxicating liquor contrary to  law, because 
thereunder the liquor itself is to be destroyed, G.  S., 18-13, provides for 
the return of the seized liquor to the established owner, upon the ac- 
quittal of the person charged with unlawful possession of such liquor, 
otherwise i t  may be turned over to the county commissioners for  dispo- 
sition a s  therein provided; and this latter statute clearly contemplates a 
hearing in the criminal case to determine the "established owner" or 
rightful claimant. This remedy appears adequate and is  approved. 

DEVIN, J., concurring. 
BARNHILL, J., concurring. 
SEAWELL, J., dissenting. 

APPEAL by intervener f rom Burgwyn, Xpecial Judge, a t  November 
Term,  1944, of WAKE. 

Intervent ion by common carrier,  Atlant ic  S ta tes  Motor  Lines, Inc., t o  
obtain possession of whiskey seized i n  t h e  case of State 1:. John Gordon, 
224 N.  C., 304, 30 S. E. (2d), 43. 
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At the time of his arrest by the officers of Wake County on 10 July, 
1943, John Gordon was driving a truck which had been leased by the 
petitioner for the purpose of transporting 579 cases of tax-paid Calvert 
Whiskey-a part of an interstate shipment-from Baltimore, Md., to 
Charleston, S. C. Gordon was prosecuted on a warrant charging him, 
in three counts, (1) with the unlawful transportation of "intoxicating 
liquors," (2) with the unlawful possession of "intoxicating liquors," and 
(3) with the unlawful possession of "intoxicating liquors" for the pur- 
pose of sale. He  was convicted, and the entire truck load of whiskey, 
consisting of 579 cases, was ordered confiscated. 

The criminal prosecution was tried upon the theory and instruction 
that notwithstanding the interstate character of the shipment, if the 
jury were "satisfied beyond a reasonable doubt that while it was in this 
county, John Gordon took possession of it and had it in  his possession 
for the purpose of sale, i t  would be your duty to find him guilty." 

The verdict was: "Guilty as charged in the warrant on all three 
counts." 

I t  is the contention of the petitioner that at  no time was its possession 
of the shipment ever changed or broken; or the character of the inter- 
state shipment in any way altered; "and further, in the alternative, that 
if John Gordon ever committed any illegal act or had any illegal intent 
with respect to any part of such whiskey said act and said intent was 
confined in  its scope to not more than 7 cases of whiskey." 

The petitioner sought to appear at the trial and protect its interest, 
as both consignor and consignee were looking to i t  and insisting upon 
delivery in accordance with the original bill of lading. This was denied 
except upon condition, which the petitioner did not feel a t  liberty to 
accept. 

I n  the order of confiscation, provision was made that any and all 
persons claiming an interest in the matter might come in and assert their 
rights within thirty days. The petitioner duly intervened in the time 
allowed. 

I n  uphoIding the conviction of John Gordon, i t  was observed that the 
~et i t ioner  had been granted an opportunity to present its claim, which 
had not been heard, and that "it should have full opportunity to be 
heard." 

When the matter came on for hearing at the November Civil Term, 
1944, Wake Superior Court, the petitioner moved for judgment by 
default on its petition. The court "on hearing the motion, overruled 
the same!" and granted the motions of the Board of Education of Wake 
County and the Board of Education of Chatham County '(for judgment 
on the pleadings, and on the record in the criminal case." The court 
t,hereupon found certain facts from the record in the criminal case and 
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adjudged that the petition of the Atlantic States Notor Lines, Inc., "be 
and the same is hereby denied . . . that the whiskey seized in this case 
be confiscated in accordance with the former order of this court, and 
this cause is retained for a determination of the rights of the Board of 
Education of Wake County and the Board of Education of Chatham 
County to the proceeds derived from a sale of the whiskey herein ordered 
confiscated." 

From this order the petitioner appeals, assigning errors. 

Horace H a w o r t h  and  W i l l i a m  T .  J o y n e r  for intervener ,  A t lan t i c  
S ta tes  Motor  Lines ,  Inc . ,  appel lanf .  

W a l t e r  D. Si ler  and  W .  P. H o r t o n  for Board of Educa t ion  of C h a t h a m  
C'ounty, appellee. 

W i l l i a m  Y .  Biclcett and  L. S. Brassfield for Board of Educa t ion  of 
W a k e  C o u n t y ,  appellee. 

STACY, C. J. We said on the former appeal that the common carrier 
was entitled to a hearing on its petition. Has this been accorded? The 
appellant says not, as the matter was determined on counter-motions 
based on the record in the criminal case, to which it was not a party. 

I t  is provided by G. S., 18-6, that when any officer of the law shall 
discover any person in this State in the act of transporting, in violation 
of law, intoxicating liquor in any wagon, buggy, automobile, water or 
air craft, or other vehicle, "it shall be his duty to seize any and all 
intoxicating liquor found therein being transported contrary to law," 
take possession of the vehicle and team or conveyance and arrest the 
person in charge thereof. And further, upon conviction of the person 
so arrested, the court ('shall order the liquor destroyed," unless it be 
tax-paid liquor, in  which event i t  is to be disposed of in accordance $ith 
the provisions of G. S., 18-13. Section 18-48 also prorides for the for- 
feiture of nontax-paid liquor, unlawfully possessed, together with the 
vehicle used in its transportation, etc. S. v. Davis, 214 N. C., 787, 
1 S. E .  (2d), 104. 

The question then arises whether all the whiskey found in the truck 
driven by John Gordon, or only a part of it, mas "being transported 
contrary to law." This question was neither mooted nor determined in 
the trial of the criminal bosecution. since it was immaterial under the 
language of the warrant. I t  was initially raised by the intervener. 

I f  a truck load of produce or merchandise mere passing through the 
State in interstate commerce and the agent in charge should pilfer a 
small quantity and offer it for sale, it would hardly be contended the 
entire truck load had thereby lost its character as an interstate shipment. 
And while the same reasoning applies to a truck load of intoxicating 
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liquor, lawfully passing through the State in interstate commerce, the 
ease with which the particular conlmodity seems to find its way into 
forbidden channels makes i t  a problem subject, both in the field of legis- 
lation and law enforcement. Duckzuortlz v. Arkansas, 314 U .  S., 390, 
86 L. Ed., 294. Also, as might be expected, the ascertainment of the 
legislative will on the subject is sometimes fraught with difficulty. Hence, 
the one duty of the courts is to hold the balance "nice, clear and true," 
and let the result be as it may. Tumey v. Ohio, 273 U. S., 210, 50 
A. L. R., 1243; I n  re Xteele, 220 W. C., 685, 18 S. E. (2d), 132. Inter- 
state commerce is protected by Federal law, but the senlblance of it is 
not to be used to circumvent the State law. 8. 2). Davis, supra. Kor is 
the innocent to be punished or the guilty allowed to escape. I n  other 
words, justice is to be administered regardless of the character or subject 
matter of the controversy. 

I n  the instant case the driver of the truck was arrested and charged 
with the unlawful possession and transportation of "intoxicating liquors," 
without naming the amount. The extent of his illegal intent and acts, 
therefore, was not at issue on his trial. The jury was instructed that 
notwithstanding the character of the shipment, whether interstate or not, 
if Gordon "took possession of i t  and had it in his possession for the 
purpose of sale," the duty would devolve upon the jury to find him 
guilty. The quantity of "intoxicating liquors" which he took into his 
possession for the purpose of sale was neither specified nor considered. 
The statute provides, not for the seizure of any and all intoxicating 
liquor found in the vehicle, period, but for the seizure of "any and all 
intoxicating liquor found therein being transported contrary to law." 
The intervener says that while Gordon may have filched a small part of 
the cargo, which the jury has found was "being transported contrary to 
law," still the bulk of the shipment mas being transported in interstate 
commerce and under sanction of the law. Johnson I;. Pellozu Cab Transif 
Co., 321 U.  8.. 353, 85 L. Ed., 814. The Supreme Court of the United 
States "in a long series of cases . . . decided that intoxicating liquor is 
a legitimate subject of commerce . . . and as such within the protection 
of the Commerce Clause. I n  the absence of regulation by Congress, the 
movement of intoxicants in interstate commerce, like that of all other 
merchantable goods, was 'free from all state control' "-Mr. Justice 
Frankfurter (concurring) in C a r f ~ r  T .  T'irginia, 321 U. S., 131, 88 
1;. Ed., 605. 

I n  deference to the jury's finding, but without conceding loss of its 
right thereto, the intervener foregoes any claim to the part which it says 
vas  purloined. I t  insists, however, that the allegations of fact set out 
in its petition should be determined in keeping with the requirements of 
due proceqs and agreeably to the l a v  of the forum. Morgan v. LT. S., 
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304 U. S., 1, 82 L. Ed., 1129. These allegations remain undeterminec 
on the record, since the judgment was entered on counter-motions, with 
out any evidence being taken, or any hearing had on the petition othei 
than the motion for judgment by default, which was overruled. "It i: 
a sound and just principle of law and one worthy of acceptation t h a ~  
'absence of notice or opportunity to be heard, violates the due proces: 
of law provision' "-Brogden, J., in H a r t  v. Comrs., 192 N. C., 161 
134 S. E., 403. 

Seemingly the facts alleged by the intervener were overlooked or dis 
regarded. They are quite sufficient to survive a demurrer or to withstand 
the counter-motions for judgment on the petitions. There was no agree 
ment upon the facts or that the judge should find the facts from the 
record in the criminal case. Indeed. the matter now at issue was neither 
in focus nor decided on that record; otherwise the right to a full hear- 
ing would hardly have been announced as the law of the case when it 
was here on the former appeal. The same petition was before us at  
that time. "The basic elements" of a fair  and full hearing on the facts 
"include the right of each party to be apprised of all the evidence upon 
which a factual adjudication rests, plus the right to examine, explain 
or rebut all such evidencev--Mr. Justice Murphy in Carter v. Kubler, 
320 U. S., 243, 88 L. Ed., 26. 

The procedure here followed-the same as in other cases-is author- 
ized by order of the Superior Court entered herein and was approved in 
our former opinion. I t  is now suggested that the petition should be 
dismissed and the intervener remitted to equity for its relief. McCor- 
mick v. Proctor, 217 N. C., 23, 6 S. E. (2d), 870. The basis of the 
suggestion is that G. S., 18-6, provides only for a hearing in respect of 
the seized vehicle used in transporting intoxicating liquor contrary to 
law, and then "with the right on the part of the claimant to have a jury 
pass upon his claim." The statute is so framed because by the terms 
of this section the liquor itself is to be destroyed. But in section 18-13 
provision is made for the return of the seized liquor to the established 
owner upon the acquittal of the person so charged, otherwise it may be 
turned over to the board of county commissioners for disposition as 
therein provided. Thus this latter section clearly contemplates a hearing 
in  the criminal case to determine the "established owner" or rightful " 
claimant to the liquor. The parties have not questioned the appropriate- 
ness of the procedure. The remedy appears to be adequate for the 
purpose. Anyhow, it has been approved in  this case. 30 Am. Jur. ,  538 
and 550. The procedural provisions of section 18-6 a re  specifically 
referred to in section 18-48 and made applicable to proeeedings there- 
under. 30 S m .  Jur., 552. 
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There is no challenge here of any North Carolina law on the subject 
of intoxicating liquor. The intervener alleges, and a t  every turn in the 
zase has contended, that the whiskey in question was lawfully moving in 
interstate commerce, and was therefore beyond the reach of the local 
law. This is the only issue raised by the intervention. I t  was not deter- 
mined in the criminal case. The complete good faith of the carrier is 
in  no way questioned. Johnson  v. Y e l l o w  Cab Trans i t  Co., supra. 

The controversy then ranges to whether the liquor i n  excess of the 
seven cases shall continue in interstate transportation or be forfeited and 
sold in North Carolina. The intervener is seeking to recover the ship- 
ment in order to discharge its obligations as a common carrier. The 
respondents are asking that it be sold and the proceeds turned over to 
the appropriate school fund. There is no apparent reason why the 
pertinent facts should not be duly ascertained and the law properly 
applied as in other cases. 30 Am. Jur., 552. I f  the allegations of the 
petition be true, the liquor in question is not subject to condemnation 
under the statute. And as between a summary disposition of the matter 
and an  adequate hearing on the merits, there appears little ground for 
debate, if established principles are to be observed. Harrell  v. Welstead,  
206 N. C., 817, 175 S. E., 283; Xar lcham v.  Carver, 188 N. C., 615, 
125 S. E., 409. 

The case is not like 8. v. Hal l ,  224 N. C., 314, 30 S. E. (2d), 158, 
where the defendant was charged with the unlawful possession and trans- 
portation of the whole cargo-323 cases of intoxicating liquor-and he 
pleaded guilty to the offense as charged in the warrant. There the liquor 
"so unlawfully possessed and transported" was admittedly the whole 
cargo. Here the carrier contends that the faithlessness of Gordon in 
wrongfully extracting not more than seven cases of "intoxicating liquors" 
from an otherwise lawful interstate shipment, without its knowledge or 
consent, does not and cannot change the character of the entire shipment. 
The facts in respect of this position are yet undetermined. The subject 
of the intervention is lawful interstate transportation. Of course, if it 
should turn out to be something else, that is another matter. The carrier 
is entitled to make good its allegations, if it can. S. v. Hal l ,  supra. 

To this end the matter will be remanded for another hearing. 
New trial. 

DEVIN, J., concurring: The judge who heard the petition below 
found certain facts and adjudged that "the whiskey seized in  this casev- 
the entire truck load of 579 cases-was subject to condemnation and 
confiscation under the laws of North Carolina, but in his judgment he 
based his findings entirely upon the record in the criminal case, and, 
apparently, without considering the facts alleged in the petition. A 
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remand for hearing and finding as to the allegations in the petition would 
seem to be in order. 

But in agreeing to this disposition of the appeal I desire to call atten- 
tion to certain significant facts that appear in the record of this case. 

While the warrant under which Gordon was tried and convicted did 
not specify the quantity of whiskey he was charged with unlawfully 
transporting and possessing for the purpose of sale, the uncontroverted 
evidence disclosed that at  the time of the arrest of Gordon, petitioner's 
truck driver, he was in the actual possession of 579 cases of whiskey, 
all contained in  a single vehicle, with no distinguishing marks or desig- 
nations on any of the packages. Though Gordon was in the act of 
selling 7 cases only, the entire truck load was in his possession, and all 
of i t  equally open to disposition and sale. The witness Mills, who 
admitted intention to purchase 7 of the cases, had on his person at  the 
time an amount in  cash sufficient to buy a much greater quantity than 
7 cases. 

The facts shown in  the trial of Gordon reveal unmistakable evidence 
to my mind that the method employed in this case, as also in the H a l l  
case, was one of the frequently used means of distributing and selling 
unlawfully great quantities of intoxicating liquor throughout the State, 
and that the profits therefrom are enormous, as shown in the H a l l  case 
and the Lippard cases. Here we have a situation where a truck load 
of whiskey, valued at  more than $20,000, was being transported in open 
violation of Federal regulation, without seals, fastenings or marks, and 
i n  such a way as to facilitate, without check, the sale of the contents of 
the truck en route. The driver was caught red-handed making one such 
sale. Under these circumstances, and with profits so large and appar- 
ently so easily obtained, does not a compelling inference arise that 
Gordon's purpose x7as to sell all the whiskey and that he therefore had 
579 cases in possession for the purpose of sale? I t  mould seem that a 
finding to that effect would have been justified. 

The petitioner here claiming possession of the 579 cases is the lessee 
of the truck owner. I t  alone comes into court. Both the consignor and 
the consignee are conspicuous by their absence. Presumably, i.f it was a 
bonn fide shipment, the title to the whiskey passed to the consignee upon 
delirery to a carrier. Doubtless the distiller received its pay when the 
whiskey left the warehouse. Who paid for i t ?  Did the alleged con- 
signee? I f  so, he mould hardly have left to the trucker to make claim 
for so valuable a cargo. Significantly the petitioner tnlclrer .aps in hi3 
petition, "your petitioner does not have sufficient information to form a 
belief as to which of the two (consignor or consignee) is thr legal ownpr, 
hut is informed and belieres that there is lack of agwement between the 
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two as to the title and ownership," and is informed and believes that 
both are looking to the petitioner for delivery. 

The uncontroverted evidence in the Gordon case would seem to rebut 
the claim that this was a bona fide shipment in interstate commerce, but 
the court below has failed to make specific findings on this point, and 
as the jurisdiction of this Court is appellate its province in this instance 
is confined to review of the rulings of the Superior Court. Insufficient 
findings below require remand. I concur in that view. 

BARNHILL, J., concurring: When this cause was here on the appeal 
of Gordon, S. v. Gordon, 224 N. C., 304, we held that on the record 
before us the petitioner was entitled to a hearing. We did not then 
attempt to limit or define the hearing to which it was entitled other than 
to call attention to the fact that this Court, at  that time, had not decided 
whether the provision of G. S., 18-6, '(the court, upon conviction of the 
person so arrested, shall order the liquor destroyed," is in the nature of a 
forfeiture or a confiscation as contraband. The question has since been 
decided. S. v. Hall, 224 N.  C., 314. 

"Confiscate" is ordinarily used to mean a transfer of property from 
private to public use or a forfeiture of the property to the State as an 
act of penal justice for the punishment of crime. Skelley c. Sf. Louis 
& S. F ,  R. Co., 161 S. W., 877. 

When the State acts against a rebellious citizen, who has violated the 
laws of the State, by confiscation of the property used in connection with 
or in  furtherance of the crime committed, the chattel so confiscated is 
outlawed and becomes contraband in the nature of a public nuisance. 
I t  loses its quality as property subject to private ownership. To the 
extent the order is lawfully entered, i t  is good against the world and the 
right of ownership by private individuals ceases to exist. 

Confiscation is invoked not only against liquor unlawfully possessed 
and transported, G. S., 18-6, 13, and 48, hut also against gaming tables, 
punch boards and slot machines, G. S., 14-298, 299, property used in 
conducting bawdy houses, G. S., 19-1, and the like. 

Why then is the petitioner entitled to be heard when Gordon has 
been duly convicted and the liquor found in his possession has been 
confiscated ? 

The original record in some respects is ambiguous. I n  the language 
of the street, i t  leaves the questions of interstate shipment and of the 
quantity of liquor being unlawfully possessed and transported "up in 
the air." These questions do not affect the guilt of Gordon, but they do, 
in a large measure, determine the extent to which the order of confisca- 
tion is legal and binding, and hence the extent of the rights of the 
petitioner. 
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Gordon was indicted, charged with the unlawful possession, transpor- 
tation, etc., of "a quantity of intoxicating liquor." The evidence offered 
permits at  least three inferences : 

1. The cargo of liquor in his possession was not a bona fide interstate 
shipment. I f  not, the whole cargo was illegally possessed and trans- 
ported. As to this, that the truck was not sealed and the packages were 
not labeled and the defendant spent much time around Raleigh and 
Apex constitute very suspicious, but not conclusive, circumstances. 

2. Gordon, having the cargo in possession, while in Apex, agreed to 
sell Mills a part of the cargo and in  furtherance of that agreement 
transported the whole cargo to a point on the Pittsboro road for the 
purpose of making delivery in  accord with his unlawful agreement. 
Upon such finding i t  would follow that the whole load was unlawfully 
possessed and transported. 

Those who deal in liquor know that i t  is prone to drift into unlawful 
channels. When a transportation company delivers to an agent a cargo 
of unlabeled liquor in an unsealed truck in violation of the Federal law, 
it takes the risk, and when the employee prostitutes the shipment to 
unlawful purposes, it must suffer the consequences. 

3. The cargo was a bona fide shipment in interstate commerce and 
the employee in  charge, while on his way on a regular or permissible 
route to his destination, came in contact with a bootlegger to whom he 
agreed to sell a part of the cargo, all without previous agreement. To 
accomplish his purpose he purloined or was in the act of purloining a 
few cases, without any intent to divert any other part of the shipment. 
I f  so, the unlawfulness of his act would relate only to the liquor he 
pilfered or intended to pilfer. The shipment was being transported in 
good faith in interstate commerce. The bailee transportation company 
was acting in good faith. The employee intended, in good faith, to 
complete the shipment-less the few cases pilfered by him. Under these 
circumstances i t  would be unjust to conclude that the whole load had 
been diverted into unlawful channels, justifying its condemnation or 
confiscation so as to deprive the petitioner of its property rights therein. 

The petitioner insists that the inference last stated represents the true 
facts and should be drawn from the evidence in the original trial as 
supplemented by the allegations in the petition treated as an affidavit. 

I n  the original trial, whether the liquor was in course of interstate 
shipment was not decided. The court instructed the jury that this was 
immaterial on the question of Gordon's guilt or innocence. On that 
record i t  is impossible to determine whether the jury convicted Gordon 
on the theory he had diverted the whole cargo or only purloined and sold, 
or was about to sell, a small portion thereof while in good faith trans- 
porting the cargo, as a whole, to its destination in Georgia. 
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The petitioner seeks to raise these questions which materially affect 
its rights. I n  the hearing below, the court disregarded the allegations 
in  the petition and found the facts set out in its judgment "from the 
record in the criminal cause." I n  so doing, it did not find the determina- 
tive facts. Herein lies the error. 

The record in the criminal cause, if clear and unambiguous on the 
questions here raised, would be as binding upon petitioner as upon 
Gordon. S. v. Hall, supra. But such is not the case. Additional facts 
must be found. 

Under some circumstances injunctive relief is permissible. McCor- 
?nick v. Proctor, 217 N. C., 23, 6 S. E. (2d), 870. When, however, there 
is an  action pending, as here, motion in the cause is the proper pro- 
cedure. Humphrey v. Churchill, Sherig, 217 N. C., 530, 8 S. E. (2d), 
810. 

I vote to remand for further hearing. 

SEAWELL, J., dissenting: I dissent from the main opinion in its 
holding that (a )  Atlantic States Motor Lines, Inc., has any legal right 
to intervene in this criminal proceeding, either before or after the con- 
viction of Gordon, since the statute does not provide for such procedure; 
or (b)  if i t  be conceded, for the purpose of discussion only, that it had 
such right, in the holding that i t  has not already exercised it or had an 
opportunity to exercise i t ;  or (c) further, that the petition shows any 
merit to sustain the intervention. My conclusion is that this, the second 
appeal of the carrier, presents a question of law only and that remand 
of the case for further hearing is unwarranted. 

The significance of any opinion rendered in this case will not be clear 
without further information as to the proceedings already taken. The 
importance of the case demands a statement of its history. 

John Gordon was tried at  the November Criminal Term, 1943, of 
Wake County Superior Court upon a warrant charging him with: (1) 
Unlawful possession of intoxicating liquor; (2 )  unlawful possession of 
intoxicating liquor for the purpose of being sold, given away, or other- 
wise disposed of;  and (3)  unlawful transportation of intoxicating liquor. 
H e  was convicted on all three counts. The evidence fully described the 
liquor in his possession-579 cases-and its disposition in the truck. 

At  the trial the petitioner in this proceeding asked to intervene in the 
trial, claiming the liquor and anticipating the confiscation thereof in 
the event of Gordon's conviction, and this was refused. Counsel for 
this intervener, however, did participate in the trial and brought into 
the record voluminous evidence, which may be found in the record in 
that case. 
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Gordon appealed his case to this Court, and the Court iound no error. 
224 N. C., 304. At the same time, the present petitioner appealed from 
the order refusing intervention and was heard here. The appeal was 
dismissed. S. v. Gordon, supra. 

The opinion of the Court with reference to the proposed intervention. 
by Just ice Barnhill, is' as follows : 

"Whether this provision (G. S., 18-6, G. S., 18-13, G. S., 18-48) is in 
the nature of a forfeiture for crime or a confiscation as contraband is 
not presented for decision on this record. Upon its determination the 
rights of the petitioner largely depend. 30 Am. Jur., 541. As the ques- 
tion has not been decided by this Court, it should have full opportunity 
to be heard. This right the court below was careful to preserve. Peti- 
tioner was granted a hearing and opportunity to present its claim. But 
the hearing has not been had." 

The reference in this opinion is to the order of Judge Burgwyn made 
a t  the same time sentence was pronounced upon Gordon at his trial by 
which the whiskey was confiscated and those interested were permitted 
to assert their claims. 

Before the opinion was handed down in that case-S. v. Gordon, 
supra-the Atlantic States Notor Lines, Inc., filed a so-called petition 
of intervention before Judge Burgwyn, presiding a t  the November, 1944, 
Civil Term of Wake Superior Court, setting up certain claims, as the 
innocent owner of the whiskey found in the possession of Gordon and 
confiscated by the former order, and making the entire record in the 
criminal case against Gordon an exhibit. This petition purports to be 
filed under Judge Burgwyn's order. 

Thereafter, there was a petition filed by Chatham County, North 
Carolina, demanding that the confiscated liquor be sold as provided by 
the statute-ch. 310, Public Laws of 1941-see G. S., 18-13, supra-and 
the proceeds turned over to the School Fund of Chatham County. 

dt the hearing upon these petitions, the Atlantic States Motor Lines, 
Inc., denlanded judgment by default upon its petition, on the theory that 
i t  was the duty of the intervener, Chatham County, or some undesig- 
nated person or agency, to deny, or be subject to judgment pro confesso, 
and tendered judgment. Judge Burgwyn declined to sign the judgment. 

The petitioner did not produce or offer any evidence whatever in 
support of its petition, but apparently had relied upon its motion for a 
default judgment. The petitioner has not anywhere in the record sug- 
gested that it was denied a hearing before Judge Burgwyn, nor did 
it, in its exception to the judgment, point out any error it claimed, other 
than refusal of its motion for judgment by default on its petition. 

However, Judge Burgwyn did find the facts in the case, substantially 
as follows : 
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"About 3 O'clock P. &I., on the 10th day of July, 1943 a large truck 
was seen by the lam enforcenient officers of Wake County parked in 
front of Otis Mills' service station on Highway #64 in White Oak Town- 
ship, T a k e  County. KO one was in the truck a t  that time. I n  about 
ten minutes the defendant, John Gordon, got in the truck and drove it 
in a Westerly direction along Highway #64, and Otis Mills, the operator 
of Xills Serrice Station, drove off immediately behind the truck in a 
Pord Coupe automobile. The truck and automobile went down the 
highway about 300 yards in a ravine, and pulled off on the shoulder of 
the road, and the driver of both the truck and the car got out and after 
seeing one of the officers got into their respective vehicles, and proceeded 
in a Westerly direction on Highway #64. The officers followed the 
vehicles, and found the truck parked on the shoulder of the highway 
headed in a Westerly direction, and the automobile parked on the shoul- 
der of the road headed in an Easterly direction immediately in the rear 
of the truck and about two or three feet distance from it. When the 
officers arrived Mills was on the ground and Gordon, the driver of the 
truck, mas in the truck, and three cases of whiskey had been removed 
from the lines in which it was packed, and was stacked on top of each 
other near the rear door of the truck, and on one case appeared the 
following figures : 

3 6 
7 
- 
252 

3 3 

285 
The truck contained 579 cases of whiskey labeled 'Calvert's Reserve' and 
'Calvert's Special,' all in pint, half-pint and one-fifth gallon bottles. The 
truck was the tractor trailer type, the trailer being enclosed with doors 
in the rear which were without lock or fastening. There was no seal 
on the truck, and no Interstate Commerce license number in view." 

Here follows transcript of certain papers found in the truck. The 
finding of facts continues : 

"The truck loaded with whiskey arrived at 31. C. Garner's truck 
terminal in the City of Raleigh in the early morning of July 10, 1943 
in charge of John Gordon. Upon arrival in Raleigh the driver of the 
truck, John Gordon, borrowed the automobile of X. C. Garner, and 
drove to Otis Mills' Service Station, about 17  miles from the City of 
Raleigh. 011 Highway #64, and after a conference with Mills returned 
to the City of Raleigh, and drove the truck loaded with the whiskey to 
Mills Service Station when he had another conference with Mills, and 
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a t  which time he told him that he had a load of whiskey, and if he would 
go down the road he would let him have some of it. 

"None of the packages of liquor were anywhere labeled to show the 
name of the consignee. The whiskey was not being transported to or 
from a North Carolina 9. B. C. Store. No North Carolina ,4. B. C. 
stamps were attached to any of the containers of the whiskey." 

Thereupon, the court ordered that the whiskey be confiscated in accord- 
ance with the former order of the court, and retained the cause for a 
determination of the rights of the Board of Education of Wake County 
and the Board of Education of Chatham County to the proceeds derived 
from the sale of the whiskey which had been ordered sold. The inter- 
vener, Atlantic States Motor Lines, Inc., appealed from this order, basing 
its appeal on exception to the refusal of its motion for a default judg- 
ment, and upon the invalidity of the judgment upon the facts found. 

Before proceeding further with the discussion, I wish to say as point- 
edly as I know how that if the Motor Company was entitled to any 
hearing by an intervention order, such as was originally entered in this 
cause, i t  has had it, with a full opportunity to present to the court any 
evidence it may have had in support of its claim; and there is not the 
slightest suggestion in the record that it was denied a full hearing. The 
appeal, if it has any place at  all in our procedure, brings up a question 
of law only to be decided in this Court. 

I make no apology for the space I may have to occupy in discussing 
this case-one which I consider of great and immediate importance to 
the public-but will be as brief as the circumstances permit.- 

I. The statute, in obedience to which the lower court undertook to 
confiscate the liquor possessed and transported by Gordon contrary to 
law-G. S., 18-6-4s copied from the National Prohibition, or Volstead, 
Act of similar import. I t  makes no provision for a hearing with respect 
to intoxicating liquor confiscated by the court because of its possession 
or transportation-contrary to state-law, although it does for a 
hearing before condemnation of innocuous property used in the trans- 
portation. The omission is intentional, deliberate. I t  is based on the 
universally recognized fact that intoxicating liquors passing into illegiti- 
mate channels are a nuisance, a menace to society, and where the state 
provides confiscation, no property right can be asserted in them against 
the superior and often exigent demands of the public welfare. I n  other 
words, intoxicating liquor, when possessed or transported contrary to 
law, loses its character as property. Ziffrin v. Reeves, 308 U .  S., 132, 
84 L. Ed., 128, loc. cit. L. Ed., p. 136, in considering a similar law and 
a factual situation like that presented here, observes : "Property rights 
in  intoxicants depend on state laws and cease if the liquor becomes 
contraband." 
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The statutes of many states, including ours, expressly deprive contra- 
band liquor, in the sense I have described, of its character as property. 
G. S., 18-4. So did the National Prohibition Act. U. S. C. A, Title 27, 
see. 39. Nevertheless, any statute which summarily confiscates intoxi- 
cating liquor upon conviction of a person unlawfully possessing or trans- 
porting i t  has that effect. 

The confiscatory feature of the law was not affected by the enactment 
of the Beverage Control Act as we now have it, although some of the 
features of the more recent law are held to be State-wide. S. v. Davis, 
214 N. C., 787, 1 S. E. (2d), 104; S. v. Carpenter, 215 N. C., 635, 
3 S. E. (2d), 34. 

Cases cited in intervener's brief bearing on the question of due process 
and want of notice and hearing are too general for application to the 
particular situation presented in this case. 

Similar provisions of the law have been uniformly upheld as consti- 
tutional and valid by the courts of many states and by the Supreme 
Court of the United States. 

"An excellent illustration of the extent of the power of the state, con- 
sistent with due process of law, to provide for the summary destruction 
of property declared by statute to be illegal is found in the case of intoxi- 
cating liquors . . . Liquors brought for sale into a district in which 
sale is prohibited may be summarily seized and destroyed without com- 
pensation." 12 Am. Jur., Constitutional Law, see. 681; 30 Am. Jur., 
Intoxicating Liquors, see. 554. 

I n  Senfell 7%. New Orleans & C. R. Co., 166 U. S., 698, 705, 41 L. 
Ed., 1169, 1172, it is said: "It is true that under the 14th Amendment 
no state can deprir7e a person of his life, liberty, or property without due 
process of law; but in determining what is due process of law we are 
bound to consider the nature of the property, the necessity for its sacri- 
fice, and the extent to which it has heretofore been regarded as within 
the police power. So far  as property is inoffensive or harmless, it can 
only be condemned or destroyed by legal proceedings, with due notice to 
the owner; but so far as it is dangerous to the safety or health of the 
community, due process of law may authorize its summary destruction." 
Samuels c. NcCurdy,  267 U. S., 188, 69 L. Ed., 568 ; Crane v. Campbell, 
245 U. S., 304, 62 L. Ed., 304. 

I n  Samuels v. McCurdy, supra, it is pointed out that the proper 
remedy for one who claims the ownership of liquor and denies the right 
of the state to confiscate it is by injunction. 

"Finally it is said that the petitioner here has no day in court pro- 
vided by the law, and therefore that, in this respect, the liquors have 
been taken from him without due process. The supreme court of 
Georgia has held in DeLaney c. Plunkaft .  146 Ga., 547, 565 . . . that, 
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under the 20th section of the Act of Worenlber 17, 1915 (Georgia Laws 
Extr. Sess. 1915, p. 77), quoted above, which declares that no property 
rights of any kind shall exist in pohibited liquors and beverages, no 
hearing need be given the possessor of unlawfully held liquors, but that 
they may be destroyed by order of the court. . . . The law provides for 
an order of destruction by a court, but it does not provide for notice to 
the previous possessor of the liquor, and a hearing before the order is 
made. Under the circumstances, prima facie the liquor existed contrary 
to law, and it was for the possessor to prove the very narrow exceptions 
under which he could retain it as lawful. I f  he desired to try the validity 
of the seizure, or the existence of the exception by which his possession 
could be made to appear legal, he could resort to suit to obtain posses- 
sion and to enjoin the destruction under the Georgia law, as he has done 
in this case. This, under the circumstances, i t  seems to us. constitutes 
sufficient process of law under the Federal Constitution, as respects one 
in his situation. Lawton v. Steele, 152 U. S., 133, 142, 38 L. Ed., 385." 

There is no question that intoxicating liquors, under proper conditions, 
may be transported through the state into another state as an interstate 
shipment under the protection of the Commerce Clause, while that is 
being done without violation of valid police powers of the state; but in 
the r e ~ e a l  of the 18th Amendment. neither the U. S. Constitution nor 
the Congress left prohibition territory helpless to prevent importation of 
liquor in the prohibition territory in violation of valid state law. 

I n  Carter v. Commonwealth of Va. ,  321 U. S., 131, 88 L. Ed., 605, this 
principle is expressed: "In a word, having the power to prohibit liquor 
from coming into a State, a State may take measures against frustration 
of that power by resort to the claim that liquor passing through a State 
enjoys the protection of the Commerce Clause." 

I f  the liquor concerned in this controversy ever entered the State 
under the protection of the Commerce Clause-as to which there may be 
doubt-it lost that protection when found being possessed and trans- 
ported contrary to law. Upon conviction of the offender, confiscation of 
the liquor seized and concerned in the illegal act depends upon the facts 
developed upon the trial for the criminal offense, and is made the subject 
of a judicial order upon such conviction. The liquor itself under such 
circumstances is regarded as the thing offending, and the confiscation is 
summary. Goldsmith, Jr.-Grant Co. v. U. S., 254 U. S., 505, 65 L. Ed., 
376, 379. 

I do not mean to say that the action of the court in confiscating the 
liquor is beyond review. Certainly, by injunction, an interested person 
may be heard to dispute the arbitrary and capricious exercise of this 
polber or its exercise beyond the authority of the statute. Samuels u. 
McCurdy, supra. What might be the scope of such a hearing, it is not 
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necessary now to inquire. I an1 sure, howerer, that it is not such a 
hearing as is contemplated in this remand. As far as the present pro- 
ceeding is concerned, it is not, in my opinion, contemplated or authorized 
by the statute; although, indeed, a full hearing, restricted only by the 
unembarrassed judgment of counsel for the intervener, has been ac- 
corded it. 

11. I f  the so-called intervener had a right to a hearing under G. S., 
18-6, or any other State law, i t  has had a full opportunity to be heard 
upon its present petition purportedly filed under the original order of 
Judge Burgwyn-the court sitting at a later date for that purpose. The 
only thing absent at  that hearing was evidence, or any offer of evidence, 
on the part of the intervener in support of its petition. The case comes 
here without any suggestion in the record that the intervener was denied 
an opportunity to present its case without let or hindrance in such 
manner as it saw fit. 

This is what actually took place at  the hearing: 
The defendant moved for judgment by default on its petition for want 

of an answer--apparently on the theory that the proceeding was governed 
by the rules of civil procedure relating to adversary actions. The court 
declined to sign the judgment tendered, and the intervener excepted. 
I t  offered no evidence. The judge finding the facts upon which the 
confiscation was based signed judgment affirming and re-promulgating 
the former order of confiscation, and the intervener excepted. What is 
now before this Court? And, what is of equal importance, how is the 
main opinion (which, without intending to give offense, I find  holly 
cryptic) to  be interpreted 1 

I n  its brief the intervener still insists it is entitled to a judgment 
by default; this is its main contention. I n  a similar light appellant 
makes the unique argument that Judge Burgwyn had no power to find 
any facts except those contained i n  t h e  allegations of the  petit ion. The 
gist of these allegations is contained in paragraph 14 of that document: 

". . . t h a t  J o h n  Gordon  w a s  no t  gu i l t y  of the  cr imes w i t h  w h i c h  h e  
was  charged,  or a n y  of t h e m ;  that ' there  was  n o  illegal t ransportat ion or 
possession or possession for purpose of sale of the  579 cases of w h i s k e y  
or  a n y  part of i t; that the possession of your petitioner was never 
changed or broken; that the interstate journey of the 579 cases of 
whiskey was never changed or broken; that the interstate commerce 
status of said whiskey was never changed or broken; and, further, in the 
alternative, t h a t  if J o h n  Gordon ever  commi t t ed  a n y  illegal act or had 
a n y  illegal in t en t  w i t h  respect t o  a n y  part of such  whi skey  said act and  
said i n t e n t  was  confined in i t s  scope t o  no t  more  t h a n  7 cases of whiskey." 

Since the demands of the intervener are of that character and no 
discrimination seems to be made in the main opinion as to what posi- 
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tions of the appellant are approved and what rejected, is the hearing 
awarded the intervener a trial de novo before a jury, upon which all the 
facts, even the guilt or innocence of Gordon, are again to be put in evi- 
dence? That possibility seems too radical for discussion. iMugler v. 
Kansas, 123 U. S., 623, 31 L. Ed., 205; Southerman v. State, 66 Neb., 
302, 92 N. W., 303. Appellant, under an apparent misconception of 
what is held in S .  v. Davis, supra, insists that it is now entitled to be 
heard before "a fact finding body," although it neither expected nor 
demanded a trial by jury at  the hearing below. 

111. The petitioner bases his right to be further heard in this matter 
upon an untenable distinction, and his petition is not meritorious. Com- 
ing now to the feature most stressed in the main opinion and assuming, 
without further clarification, that the remand is mainly grounded on 
that narrow point, I turn to the proposition that Gordon was convicted 
of having in his possession an amount of liquor-undesignated in the 
warrant-for the purpose of sale, and that this is not sufficient to war- 
rant forfeiture of the whole cargo of 579 cases constituting the truck 
load. The contention is that Gordon's purpose, as well as possession, 
was confined to the three to seven cases of liquor he had pulled out of 
the stacks and lined up for immediate delivery. As to his possession, 
we find it variously stated that he had "filched," ('pilfered," "purloined" 
these cases of liquor from the intervener "in breach of faith" with his 
employer and, therefore, the owner should not be penalized by forfeiture 
of the remaining liquor as to which his intentions were doubtless honor- 
able. All these euphonies add up to "stealing," and that is the climaxing 
term finally applied. 

The contention is in conflict with substantial evidence upon the trial 
of Gordon and contrary to reasonable inferences therefrom which must 
be conclusively held to have been within the contemplation of the jury 
in its verdict of guilty and of the court in judicially ordering the con- 
fiscation upon conviction. 

First, Gordon was no "hi-jacker." He  stole nothing. He was put in 
actual possession of the truck load of liquor in what intervener's petition 
admits was the regular custom of the business. His actual possession 
and custody extended to every part of the load. The car was not sealed. 
At Baltimore the seal was hung to a link of the chain at the tailgate, 
offering no obstruction to opening the doors. Employees of the inter- 
vener testified on the trial that if applied properly, the doors could not 
have been opened without breaking the seal. Gordon had physical, 
actual, manual possession and control of every case of liquor in the load ; 
and the statute affords no room for a distinction between the actual 
possession of Gordon and the supposed constructive possession of the 
intervener. 
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Under these circumstances Gordon was found with the rear doors of 
the truck open, a pick-up truck backed up to it by a man with a thousand 
dollars in  his pocket, ready to receive such part of the truck load as 
Gordon saw fit to deliver. All this was by previous arrangement. And 
the case is to be sent back so that the intervener may re-explore the mind 
of Gordon and show that he was virtuous with respect to the bulk of the 
load which he was transporting with no regard whatever for the State 
law. The intervener is to take up the fight just where it seems to have 
thrown in  the towel at  its last appearance before Judge Burgwyn. 

The fallacy of the decision lies in its assumption that the court is 
without power to make an order confiscating contraband whiskey unless 
the warrant under which the defendant is tried s~ecifies the amount and 
description, such as would be necessary in a civil action to try the title. 
The authority for the order of confiscation, however, is seated upon the 
evidence adduced in the trial, and for the purpose of the order this is 
addressed to the court. Hence, if there are inferences in that evidence 
upon which the order can be justified, the confiscation should be upheld. 
That there are such inferences in the present case has, as far  as I am 
able to discover, not been denied. 

The law, as I have said, contemplates that confiscation should rest 
upon the facts of the case as developed on the criminal action. To allow 
these to be refuted in a subsequent hearing by evidence de novo destroys 
the effectiveness of a well considered law and lets in all the evils which it 
was destined to prevent. 

But suppose the intervener could make good on this point at a rehear- 
ing, what then? No reference is made in the main opinion to the effect 
of the conviction of Gordon on the two other counts in the warrant 
which do not have to do with sale, or the purpose to sell. These offenses, 
too, are stated in the warrant in general terms; but conviction under 
similar indictments has been upheld, even when a verdict of not guilty 
has been. rendered on the count charging possession for purpose of sale. 
S. v.  Davis, supra. Why should this case be sent back upon such tenuous 
ground, relating solely to one count in a warrant, when Gordon was con- 
victed of transporting a whole cargo contrary to law, and conviction for 
this offense, also, carries with it confiscation of the liquor? The effect 
is to annul the order of confiscation on an inconclusive finding, if the 
issue as defined in the main o ~ i n i o n  is favorable to the intervener. The 
result is achieved by the simple process of ignoring the basis of the 
conviction. 

Writing in my present capacity, I am not interested in promoting the 
ideologies of any political or social group. That I might do as a private 
citizen if I so desired. But looking at the law as coldly and objectively 
as I know how, I am not willing to admit that contraband liquor has, 
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under that  law, a n  indestructible quality as property of which the State 
cannot deprive it by summary action when found to be contraband. I f  
so, the remedy is to declaie the confiscatory provisions of the present law 
unconstitutional and be done with it. I f  not, they deserve to be enforced 
according to  their tenor. Perhaps in some portions of the State the 
popular opinion as to property in whiskey has undergone a change, but 
that  feeling has not crystallized into law or repeal of law. The statute 
under which we are working was molded under a different conception of 
the inherent evils of intoxicating liquor, especially when allowed to flow 
in illegitimate channels, and should be construed in that  light. 

I t  does us no good to be mindful of the spigot and take no care for the 
bung. The wholesale distribution of contraband liquor in North Caro- 
lina under the guise of transportation through the State under the pro- 
tection of Interstate Commerce has fallen into a pattern, which the 
present case closely follows. Not doubting in the least that  my col- 
leagues of a different opinion have as much conscience and zeal as I, and 
perhaps greater wisdom, in the enforcement of the law, I feel that  we 
are in danger of striking down the most effective provision of the statute 
by which wholesale violations of the law may  be prevented. 

I vote to dismiss the petition, or failing that, to affirm the order of 
the court below. 

CLARA C. HARPER v. T. H. HARPER. 

MRS. PHIL S. WICKHAM v. T. H. HARPER. 

PHIL S. TVICKHAM v. T. H. HARPER. 

(Filed 6 June, 1945.) 
1. Courts # 13- 

The actionable quality of the defendant's conduct in inflicting injury 
upon the plaintiff must be determined by the law of the place where the 
injury mas done. 

2. Same: Automobiles # 19- 

The South Carolina guest statute, S. C. Code, sec. 5908 ( I ) ,  as inter- 
preted by the Supreme Court of that State, comes to this: If  the negli- 
gent failure to exercise due care was the result of mere inadvertence or 
casual inattention, it is simple negligence and a guest passenger may not 
recorer. On the other hand, if there mas a conscious failure to be careful 
for the safety of others or to observe the rules of the road, then an 
inference of recklessness is permissible. And, when there is testimony 
tending to show that defendant failed to Beep a proper lookout or to 
observe the positive commands of the traffic statute, it  is for the jury 
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to say, under all circumstances, whether such conduct evidences a heed- 
less and reckless disregard of the rights of others. 

3. Segligence § 19a:  Automobiles 3 18a- 

I n  an action to recover for  injuries to  plaintiffs a s  the result of an 
automobile wreck, where plaintiffs' evidence tended to show that  defend- 
ant,  the driver of the car  in which both plaintiffs and defendant were 
riding, became drowsy, knew he was drowsy, lost consciousness, and 
failed to  keep a proper lookout and t o  attend to what he was doing and 
thereby, or intentionally, disregarding the screams of one plaintiff, swerved 
the car to the left, ran off the road, causing the injuries, there is  sufficient 
evidence for  the jury and motion for judgment as  of nonsuit was prop- 
erly denied. 

4. Automobiles §$j 20b, 24d- 
Where plaintiff predicates her cause of action, for  damages from inju- 

ries in  a n  automobile accident, on allggations and her own evidence that  
she was a guest passenger in her automobile, which she had lent to her 
husband for the purpose of a business trip, with the intent a t  the time 
that  he should have exclusive control while so used, and which was being 
operated by her husband for that  purpose a t  the time of the accident, 
there was error in the court's charge to the jury that they should answer 
"No" to the issue, "Was defendant a t  the time of the alleged injury acting 
a s  agent and under the control and supervision of plaintiff?" 

5. Automobiles $j 24a- 
The owner of an automobile has the right to control and direct its 

operation. So when the owner is an occupant of an automobile, being 
operated by another with his permission or a t  his request, nothing else 
appearing, the negligence of the driver is imputable to the owner. 

APPEAL by defendant  f r o m  Sink, J., a t  October Term, 1944, of 
GUILFORD ( H i g h  P o i n t  Division). 

Three  separate  civil actions t o  recover damages resulting f rom a n  
automobile wreck, consolidated f o r  t r i a l  b y  consent. 

O n  22 October, 1943, plaintiff C l a r a  C. H a r p e r  was the  owner of a 
P o n t i a c  automobile. O n  t h a t  d a y  she and  her  husband a n d  plaintiffs 
P h i l  S. Wickham and  Mrs. Wickham star ted on a t r i p  f r o m  t h e  H a r p e r  
home, near  I-Iigh Point ,  t o  Augusta, Ga., on  Mrs. Harper 's  automobile. 
T h e y  spent the  n igh t  i n  Augusta. T h e  next  day, about  5:00 p.m., a f te r  
defendant  had  transacted some business, they  s tar ted on  t h e  re tu rn  t r ip .  
W h e n  about  seventeen miles out of Augusta, just across the  S o u t h  Caro- 
l ina  line, t h e  ca r  began to pull over f r o m  t h e  r igh t  t o  the  lef t  side of t h e  
road a n d  r a n  off the  road, fell  over some tree tops down a thirty-foot 
embankment  into a tree. When  t h e  ca r  began t o  swerve t o  the  left, 
Mrs. H a r p e r ,  who was s i t t ing on t h e  r e a r  seat, began t o  scream, but  
apparen t ly  the  dr iver  "paid no at tent ion t o  her." E a c h  plaintiff re- 
ceived personal injuries. Those sustained by  Mrs. H a r p e r ,  being more 
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serious than the others, resulted in pneumonia and left her permanently 
injured. Her car was also practically demolished. 

The defendant Harper was operating the car both going to and return- 
ing from Augusta. Mrs. Harper testified that defendant's automobile 
was out of repair; that at  his request she loaned him her car to make a 
business trip to Augusta; and that later, at  his suggestion and invitation, 
she consented to go along as his companion and guest. He  also invited 
Mr. and Mrs. Wickham to accompany him. 

Some time after the wreck, defendant stated that he was very sleepy 
and dozed off shortly before the wreck; that he realized it was a very 
dangerous thing for him to keep on driving; that he felt nauseated; that 
he tried to shake i t  off but he went on anyway and again fell asleep; that 
he woke up hearing Mrs. Harper scream but by that time the car was 
going over the top of the trees and that he did not shake off his drowsi- 
ness enough to do anything about i t ;  that he felt drowsy and sleepy. 

Plaintiffs base their cause of action on the allegation that defendant 
was operating the automobile without keeping a proper lookout. They 
allege his conduct was in heedless and reckless disregard of the rights 
of plaintiffs. 

Defendant denies negligence and alleges that if he was negligent in 
any respect his negligence was imputable to Mrs. Harper, the owner of 
the automobile, who was present, possessing the right to direct and con- 
trol the operation of the automobile, and that in any event she is not 
entitled to recover. 

Separate issues in each case were submitted to and answered by the 
jury in favor of plaintiffs. From judgments thereon defendant appealed. 

Goebel Por ter  for plaintif fs,  appellees. 
Go ld ,  M c A n a l l y  & Gold and  R u p e r t  T .  P ickens  for defendant ,  uppel-  

lant .  

BARNHILL, J. There are only two exceptions in the record which 
require discussion: (1) Did the court err in denying the defendant's 
motion to dismiss as in case of nonsuit, and (2 )  was there error in the 
court's charge on the second issue in the case of H a r p e r  v. Harper?  

The accident occurred in the State of South Carolina. "Hence, in 
ascertaining the liability of defendants, the standard of conduct of the 
parties must be measured by the law of that State. Harr i son  v. R. R., 168 
N. C., 382, 84 S. E., 519; H a l e  v. I la le ,  219 N .  C., 191, 13 S. E. (2d), 
221 ; R u s s  v. R. R., 220 N.  C., 715, 18 S. E. (2d), 130. 'The actionable 
quality of the defendant's conduct in inflicting injury upon the plaintiff 
must be determined by the law of the place where the injury was done.' 
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Howard v. Howard, 200 N. C., 574, 158 S. E., 101." Baird v. Baird, 
223 N. C., 730. 

The South Carolina statute denies a right of action by a guest pas- 
senger on an automobile against the owner or operator "for injury, death 
or loss, in case of accident unless such accident shall have been inten- 
tional on the part of said owner or operator or caused by his heedlessness 
or his reckless disregard of the rights of others." S. C. Code, see. 
5908 (1). 

The language of the statute indicates an intention to limit such lia- 
bility to two classes of cases: First, when the accident was caused by 
intentional misconduct; and, second, when it was caused by a heedless 
or reckless disregard of the rights of others, meaning thereby something 
more than the mere failure to exercise the care of a reasonably prudent 
man, which is the familiar definition of negligence. Fulghum v. Bleak- 
ley, 177 S. C., 286, 181 S. E., 30; Cummings v. Tweed, 195 S. C., 173, 
10 S. E .  (2d), 322. 

In  applying the statute the phrase "caused by his heedlessness or his 
reckless disregard of the rights of others" must be construed to read 
"caused by his heedless and his reckless disregard of the rights of others." 
Fulghum v. Bleakley, supra; Cummings v. Tweed, supra; Peak v. Fripp,  
195 S. C., 324, 11 S. E. (2d), 383. 

"Heedless" in this connection means careless. It does not add to the 
significance or the characterization or the force of the act or conduct 
done in reckless disregard of the rights of others by the owner or operator. 
Act or conduct in reckless disregard of the rights of others is improper or 
wrongful conduct, and constitutes wanton misconduct, evincing a reck- 
less indifference to the life or limb or health or reputation or property 
rights of another. Fulghum v. Bleakley, supra; Curnmings v. Tweed, 
supra; Pardue v. Pardue, 166 S. E., 101 ; Peak v. Fripp, supra; #purlin 
v. Colprovia Products Co., 185 S. C., 449, 194 S. E., 332; Proctor v. 
Southern B y .  Co., 39 S. E., 351; Gosa v. Southern Ry., 45 S. E., 810; 
Cole v. Blue Ridge B y .  Co., 55 S. E., 126; Siesseger v. Puth ,  239 
N. W., 46. 

Evidence of a conscious failure to perform a positive duty or to 
observe a statutory requirement-a conscious failure to do a thing that 
is incumbent upon one to do or the doing of a thing intentionally that 
one ought not to do--is sufficient to warrant a reasonable inference of 
recklessness, willfulness, or wantonness, and, therefore, sufficient to carry 
that issue to the jury. Lumpkin  v. Mankin, 134 S. E., 503 (S. C.) ; 
Ford v. R. R. Co., 168 S .  E., 143 (S. C.); Ralls v. Saleeby, 182 S.  E., 
750 (8.  C.). 

If any testimony is introduced touching or supporting allegations as 
to the defendant's failure to keep a proper lookout or have proper control, 
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it would ordinarily be a question for the jury whether such conduct 
constituted a reckless disregard of the rights of the passengers. Spurlin 
v. Colprovia Products Co., supra; Cummings v.  Tweed, supra; Callison 
v.  Ry. Co., 106 S. C., 123, 90 S. E., 260. 

So then the South Carolina guest statute, as interpreted by the 
Supreme Court of that State, comes to this: If the negligent failure to 
exercise due care was the result of mere inadvertence or casual inatten- 
tion, it is simple negligence and a guest passenger may not recover. On 
the other hand, if there was a conscious failure to be careful for the safety 
of others or to observe the rules of the road, then an inference of reckless- 
ness is permissible. And, when there is testimony tending to show that 
defendant failed to keep a proper lookout or to observe the positive com- 
mands of the traffic statute, i t  is for the jury to say, under all circum- 
stances, whether such conduct evidences a heedless and reckless disregard 
of the rights of others. 

I t  is the duty of a motorist, while operating his automobile, to keep a 
proper lookout an to keep his car under proper control. There is evi- 
dence tending to show that defendant admits that he failed to do so. H e  
attributes his inattention to drowsiness followed by complete uncon- 
sciousness. I n  any event, on this record, he either failed to keep a proper 
lookout and to give due attention to the manner of operation or, looking 
where he was going, he intentionally swerved his car to the left and drove 
his automobile down a thirty-foot embankment. His conduct can be 
explained only on one postulate or the other. I t  is more charitable to 
assume that his act was not deliberate. 

Even so, he knew he was drowsy. He  had fallen asleep once before. 
Sleep, "tired nature's sweet restorer," is usually indicated by certain 
premonitory symptoms and does not come upon one unheralded. These 
premonitory symptoms were present on this occasion. I f  defendant dis- 
regarded these warnings and instead, knowing that he was in no condition 
to exercise that degree of alertness and care in  keeping the lookout 
required of a motorist, continued to operate the automobile, then the 
inference that his conduct was not mere inadvertence but amounted to a 
conscious failure to be careful of the safety of others is permissible. The 
nature and quality of his act, whether an inadvertence or a conscious 
failure to perform a positive duty, was for the jury to decide. 

Decisions in other jurisdictions are to like effect. R y a n  v. Scanlon, 
168 Atl., 17 (Conn.) ; Blood v. Adams, 169 N .  E., 412 (Mass.) ; Manser 
v. Eder, 248 N .  W., 563 (Mich.) ; X a r k s  z.. Narks ,  31 S. E. (2d)) 399 
(Ill.) ; Rice-Stix Drygoods Co. v. Self ,  101 S. W .  (2d), 132 (Tenn.) ; 
Perkins v. Roberts, 262 N .  W., 305 (Mich.) ; Wismer v. Marx, 286 
N.  W., 149 (Mich.) ; Koufmnn v. Feinberg, 10 N .  E. (2d), 91 (Mass.). 
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There is no variance between the allegation and proof. The  lai in tiff 
alleges : 

'(That the injuries to the plaintiff herein alleged were caused directly 
and proximately by the heedlessness and recklessness of the defendant in 
that he was driving the said Pontiac automobile without looking where 
he was going; that after the defendant had heedlessly and recklessly 
driven the car from his proper part of the highway, the defendant was 
warned by screams to change his course, but notwithstanding the said 
screams, and in a heedless and reckless disregard of the rights of the 
plaintiff, the defendant continued to drive said automobile heedlessly 
on the left and wrong side of the road and recklessly and in absolute 
disregard of the rights and safety of the plaintiff." 

This the evidence tends to prove. That defendant's inattention and 
lack of due care was the result of drowsiness was for the jury to consider 
on the question of recklessness, but it does not change the essential nature 
of the cause of action thus alleged. 

The second issue submitted to the jury in Harper v. Harper is as 
follows : 

"2. Was the defendant at the time of the alleged injury acting as the 
agent and under the control and supervision of the plaintiff, Clara C. 
Harper, as alleged in the Answer 2" 

On this issue the court instructed the jury as follows : 
'(Issue No. 2 in Harper against Harper will be answered NO by you 

under the instructions of the Court, the defendant, Harper, having 
offered no testimony upon his allegation that he was driving the auto- 
mobile as his wife's agent and under her supervision and direction. I n  
view of the fact that no evidence has been adduced, either from the 
plaintiff or from the defendant, in substantiation of his allegation relat- 
ing to that issue, and the burden being upon him to satisfy you of his 
relations thereto by the greater weight of the evidence, the Court in- 
structs you to answer Issue XO. 2 in Harper against Harper, NO." 

This instruction is prejudicial to defendant in two respects. Excep- 
tion thereto must be sustained. 

1. Plaintiff Harper predicates her cause of action on the allegation 
that she was a guest passenger riding on the automobile at the invita- 
tion of the defendant. This is denied by affirmative allegation in the 
answer. 

She admits that she was the owner. Nothing else appearing, she had 
the right to become an occupant at  any time without invitation, even 
though it was being used by defendant for his own benefit. Therefore, in 
view of her admission of ownership, to establish her relationship of 
invited guest at the time, it was essential for her to prove that there had 



266 I N  T H E  SUPREME COURT. [225 

HARPER v. HARPER and WICKHAM v. HARPER. 

been a bailment under the terms of which she relinquished, for the time 
being, the incidents of ownership, and particularly the right to control. 

For that purpose she testified that she had loaned the car to the defend- 
ant to be used by him on a business trip with the intent at  the time that 
he should have exclusive control and management thereof while being 
so used. This testimony was in negation of her presumptive right to 
control and of the implied agency resulting from her presence at the time. 
I t s  credibility was for the jury. Inadvertently the court assumed that 
the fact of bailment and relinquishment of control had been fully proven, 
thus establishing her relationship to defendant as guest passenger. 

2. Likewise the court inadvertently concluded as a matter of law that 
there was no evidence "adduced, either from the plaintiff or the defend- 
ant in substantiation" of the defendant's allegation relating to the second 
issue. 

Defendant developed by examination of the plaintiff that she was the 
owner and was an occupant at  the time of the accident. Nothing else 
appearing, his negligence is imputable to her and bars her right to 
recover. Thus he made out a prima facie case on the second issue. 

The owner of an autonzobile has the right to control and direct its 
operation. So then when the owner is an occupant of an automobile 
being operated by another with his permission or at  his request, nothing 
else appearing, the negligence of the driver is imputable to the owner. 
Beck v. Hooks, 218 N. C., 105, 10 S. E. (2d), 608; Baird v. Baird, 
supra; 4 Blashfield Cyc. L. & P., 302, 303, 311; Crampton v. Ivie, 126 
Pu'. C., 894; Campbell 2,. R. R., 201 N. C., 102, 159 S. E., 327; Hinnant 
v. R . R . , 2 0 2 N .  C.,489, 163 S . E . , 5 5 5 ; N a s h v .  R. R . , 2 0 2 N .  C., 30, 
161 S. E., 857; Keller v. R. R., 205 N. C., 269, 171 S. E., 73; Harper 
c. R. R., 211 N. C., 398, 190 S. E., 750; Dillon v. Winston-Salem, 221 
N. C., 512, 20 S. E .  (2d), 845; Ballinger v. Thomas, 195 5. C., 517, 
142 S. E., 761; Evans c. Johnson, ante, p. 238; Lucey v. Allen, 117 
Atl., 539 (R. I.). Under some circumstances the doctrine applies even 
when the automobile has been loaned to the operator. Williamson v. 
Filzgerald, 2 Pac. (2d)) 201 ; 4 Blashfield Cyc. L. Bs P., 303. 

Strictly speaking, the person operating with the permission or at  the 
request of the owner-occupant is not an agent or employee of the owner, 
but the relationship is such that the law of agency is applied. 

Conversely, where the owner loans his car and relinquishes the right 
to direct the manner and method of its use, Gafney v. Phelps, 207 N. C., 
553, 178 S. E., 355, or delivers it to another as bailee, Sink v. Scchrest, 
ante, p. 232, the negligence of the drirer is not imputable to the owner. 

I n  determining whether the doctrine applies, the test is this: Did the 
owner, under the circumstances disclosed, have the legal right to control 
the manner in which the automobile was being operated-was his rela- 
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tion t o  i ts  operation such t h a t  he  would have been responsible t o  a th i rd  
p a r t y  f o r  the  negligence of t h e  d r iver?  38 Am. Jur . ,  931. I f  t h e  owner 
possessed the r igh t  to  control, t h a t  he  did not  exercise it is immaterial.  
Baird v. Baird, supra. 

It is  t rue  plaintiff, having admitted ownership and  occupancy, went 
f u r t h e r  i n  explanation and  testified t o  facts  which tend to show a bail- 
ment, giving the  husband exclusive control and  rebutting the  presump- 
t ion  t h a t  she, a s  owner, h a d  the  r ight  t o  control. E v e n  so, the  j u r y  
might ,  under  t h e  circumstances, reject th i s  testimony. At least t h e  
defendant  had  t h e  right to demand t h a t  i t  be submitted t o  them f o r  the i r  
consideration under  proper instructions f r o m  t h e  court. 

I n  Wickham v. Harper ( two cases) we  find n o  error. I n  Harper v. 
Harper there was e r ror  i n  the  charge which entitles the  defendant t o  a 
new trial.  

I n  Wickham v. Harper ( two cases), N o  error. 
I n  Harper v. Harper, N e w  trial.  

PAUL R. ERVIN, ADMINISTRATOR OF THE ESTATE OF MRS. LEONA S. REID, 
DECEASED, v. MRS. NANNIE S. CONN. 

THE COMXERCIAL NATIONAL BANK O F  CHARLOTTE, N. C., EXECUTOR 
U/W CHARLES H. E'REUERICKSOhT, DECEASED, v. MRS CAROLYN G.  
FREDERICKSON. 

(Filed 6 June, 1945.) 

1. Courts § 11: Constitutional Law 3 31- 

The Federal Government has authority, under its constitutional grant 
of pomer, to borrow money, Art. I, see. 8, clause 2 and clause 18, to regu- 
late and adjust its contracts within the compass of that power, so that  
property in them may be subject to  succession by survivorship, according 
to the terms of the contract, irrespective of the succession laws of the 
s tate  generally applicable to that subject. 

2. Constitutional Law § 3 b  

The Congress has power, under the Federal Constitution, to authorize 
the Secretary of the Treasury, with the approval of the President, to 
issue bonds of the United States, including therein restrictions on 
their transfer, as  the Secretary of the Treasury may from time to time 
prescribe. 

3. Same: Courts § ll- 

The Constitution, Art. VI, clause 2, grants to the Federal Government 
a n  cxclusire authority. in order to achieve results, looking to internal 
order and external security, beyond the reach of any single state. This 
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exclusiveness is the life of the powers thus granted; and, when a conflict 
arises between the state and Federal law with regard to the exercise of 
power withill the reasonable scope of such exclusive grants, it is axiomatic 
that the state law must yield. 

4. Same- 
Immunity of interference by local law with instrumentalities created 

for the Government of the United States is a familiar principle, fre- 
quently applied to taxation and many other forms of attempted regulation. 

5. Same- 
As Federal contracts, bonds of the United States are governed by Fed- 

eral rather than state law. 

APPEAL by plaintiffs from Hamilton, Special Judge, at 24 April, 1945, 
of MECKLENRURG. 

These two cases come here upon appeals by the respective plaintiffs 
from judgments of the Superior Court in Mecklenburg County, rendered 
upon an agreed statement of facts submitted in a controversy without 
action under G. S., 1-250. 

The cases are similar in their main features, although the stipula- 
tions somewhat vary. They were argued together here, and will be con- 
sidered together in the opinion. 

I n  No. 527, the controversy is between the administrator of the estate 
of Mrs. Leona S. Reid, deceased, and Mrs. Nannie S. Conn, and involves 
the ownership of one U. S. Savings Bond, Series D, issued in April, 
1941, with maturity value of $1,000, registered in the names and payable 
as follows : 

'(Mrs. Leona S. Reid, 809 South Tryon Street, Charlotte, N. C., pay- 
able on death to Mrs. Nannie S. Conn, R. F. D. #2, Adairville, Ky." 

The bond was found by the plaintiff administrator in a lock box of 
Mrs. Leona S. Reid in her bank in Charlotte, N. C., to which box she 
alone had access during her lifetime. The defendant is a surviving 
sister of Mrs. Reid. Mrs. Reid left surviving her, also, one son, J. Ches- 
ton Woodall, as her only heir and next of kin, who is not a party to this 
submission. 

The bond contains on its face, and as part of it, the following pro- 
vision : 

"This is a U. S. Savings Bond of Series D, authorized by the Second 
Liberty Bond Act, approved September 24, 1917, as amended, and issued 
pursuant to Treasury Department Circular No. 596, dated December 15, 
1938, to which reference is made for a statement of the rights of holders, 
as fully and with the same effect as though hereili set forth." 

Circular No. 596 referred to, in its turn refers to Circular No. 530, 
Second Revision, dated 15 December, 1938, containing the regulations 
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issued by the Treasury Department, defining the rights of the parties. 
A pertinent part of those regulations is as follows: 

"4. Payment or reissue after death of owner and later death of bene- 
ficiary.-Upon proof of the death of the registered owner and of the 
subsequent death of the beneficiary, the bond will be   aid or may be 
reissued as though the beneficiary had been the registered owner." 

After the date of the issue of this bond, the Treasury regulations then 
in force provided that such bonds could be issued in the name of one 
person, payable on death to a single designated beneficiary in his own 
right. 

I n  No. 528, the controversy is between the executor of the will of 
Charles H. Frederickson, deceased, as  lai in tiff, and Mrs. Carolyn G. 
Frederickson, his surviving wife, as defendant. 

Immediately after its qualification as executor, the plaintiff found in 
an inner box or drawer in a safe located in the office or place of business 
of the testator, to which both testator and defendant had equal access 
prior to testator's death, and took into its possession, certain U. S. Sav- 
ings Bonds of Series C ;  U. S. Savings Bonds of Series D ;  U. S. Defense 
Savings Bonds of Series E ; and U. S. Savings Bonds of Defense Series F. 

The several bonds of Series C, D, and F, and all but one of Series E,  
as described in  the submission, were issued and registered in the following 
names and form : "Charles H. Frederickson or Mrs. Carolyn G. Freder- 
ickson." One Series E Defense Savings Bond, dated January, 1943, in 
the maturity amount of $500, was issued and registered as follows : "Mrs. 
Carolyn G. Frederickson or Charles H. Frederickson." A11 of the bonds 
described are issued in the names of co-owners, have upon the face of 
each proper references to the Circulars and Treasury Regulations under 
which they are issued, which regulations by reference are made a part of 
the bond. They all have substantially the following provisions, which 
are quoted from the regulations applicable to Series E,  issued prior to 
January 1, 1943 : 

"(2) AFTER THE DEATH OF ONE CO-OWNER.-I~ either co-owner dies 
without having presented and surrendered the bond for payment to a 
Federal Reserve Bank or the Treasury Department, the surviving co- 
owner will be recognized by the Treasury Department as the sole and 
absolute owner of the bond, and payment will be made only to him :" 

There are minor differences in the regulations relating to the bonds 
purchased from time to time which are not controversial, and which do 
not affect the decision. 

Upon the facts as stated, the plaintiff in each case, and the respective 
defendants, claimed the ownership of the bonds in controversy. 

I n  No. 527, the judgment of the court was that "defendant is the abso- 
lute owner of and entitled to the possession of the bond described in the 
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submission and agreed facts and that the plaintiff shall surrender and 
deliver the aforesaid bond to the defendant." From this judgment plain- 
tiff appealed, assigning errors. 

I n  No. 528, a similar judgment was entered, adjudging that "the 
defendant is the sole and absolute owner of and entitled to the possession 
of each, every and all of the bonds mentioned and described in the sub- 
mission, and that the plaintiff surrender and deliver all of the aforesaid 
bonds to defendant." Plaintiff excepted and appealed, assigning errors. 

Taliaferro & Clarkson f o r  plaintiffs, appellants. 
Jones d2 Emathers for defendants, appellees. 

SEAWELL, J. If nothing else appeared, the conception of the Federal 
Government as creating a species of property, intended to have a situs 
within the State, and investing it with qualities and incidents of succes- 
sion at  variance with the State laws of descent and distribution, would 
make a disturbing picture. I t  would, indeed, be cause for challenge if 
the Congress undertook to legislate on the subject by general regulation 
of property rights within the field of State control. But there is no such 
general invasion of State governmental power or function involved in the 
controversy submitted to the Court. We are dealing with a special situa- 
tion-the authority of the Federal Government, under its constitutional 
grant of power to  borrow money, to regulate and adjust its contracts 
within the compass of that power, so that property in them may be 
subject to succession by survivorship, according to the terms of the con- 
tract, irrespective of the succession laws of the State generally applicable 
to that subject. I t  is the contention of the appellee in each case that the 
authority to make a contract with that and with that result 
is within the reasonable and necessary exercise of the constitutional 
power to borrow money and pledge the faith and credit of the Govern- 
ment for its repayment, and within the scope of the Acts of Congress, 
implementing the constitutional provision. 

Clause 2 of see. 8, Art. I, of the Federal Constitution, empowers Con- 
gress to borrow money on the credit of the United States; Clause 18 
empowers Congress to make necessary laws for the execution of powers 
vested by the Constitution in the United States Government. Pursuant 
thereto the Congress enacted the Second Liberty Bond Act, see. 22 of 
which, as amended, reads as follows: 

"The Secretary of the Treasury, with the approval of the President, 
is authorized to issue, from time to time, through the Postal Service, or 
otherwise, bonds of the United States to be known as 'TJnited States 
Savings Bonds.' The proceeds of the Savings Bonds shall be available 
to mekt any public expenditures authorized by law and to retire any 
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outstanding obligations of the United States bearing interest or issued 
on a discount basis. The various issues and series of the Savings Bonds 
shall be in such forms, shall be offered in such amounts within the limits 
of section 752 of this title, and shall be issued in such manner and subject 
to such terms and conditions consistent with subsections (b) and (c) 
hereof, and including any restriction on their transfer, as the Secretary 
of the Treasury may from time to time prescribe." Act of Sept. 24, 
1917, ch. 56, Sec. 22, as added by Act of Feb. 4, 1935, ch. 5, see. 6, 40 
Stat. 21, 31 U. S. C. A, see. 7 5 7 ~ .  

Looking at  the Constitutional grant of power and the implementing 
act alone, in their independent setting, it can hardly be denied that there 
is a clear and indisputable line of authority from the Constitution to 
Congress, and a delegable power in the Congress with respect to the 
Treasury Regulations involved, so long as they have a reasonable rela- 
tion to the ends sought to be attained by the Constitution, and are fairly 
within the powers actually delegated to the Secretary of the Treasury. 
Assuming that the Regulations are of that character conflict with State 
law is immaterial. But as one of the recurring conflicts of authority, 
real or assumed,,in our dual form of government, the appellants raise 
the question whether the Congress, in the details of its attempted exer- 
cise of power, has not transgressed on the reserved powers of the State. 

Primarily, the possibility of conflict with State law has nothing to do 
with the question whether the transactions under review (referring to 
the contested feature of survivorship), are within the proper exercise of 
the constitutional power, and necessary or expedient to its exercise. In- 
dependently considered, they seem to have that logical and reasonable 
relation to the constitutional grant of power and the ends sought to be 
reached that would make the transaction impeccable. 

The borrowing of money by the Government on the scale it has been 
carried on and is yet to be done, reaching incomprehensible billions in 
figures, is not a simple matter of getting a loan here and there and 
issuing a note of hand as an obligation to repay it. Under the Constitu- 
tion, the Government might borrow from foreign governments or money 
lenders, if any might be found able to lend, or it might seek such loans 
in this country exclusively from big industry, banking institutions, 
private syndicates, or, intermediately, from government-created agencies; 
or it might, as it has undertaken to do, and with gratifying success, 
borrow directly from all its citizens and all other legitimate sources in 
the country. I t  would be well nigh criminal if the Government, in the 
placing of such vast loans, did not consider the political, economic, and 
social phases and consequences of its intended actioi, since, in all these 
aspects, the people are, necessarily, profoundly affected. These consid- 
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erations must be read into the constitutional grant of power which has 
been made to the Government. 

None can question that it is a sound policy for the Government to 
borrow of its own people. The extension of these loans to as much of 
the citizenry of the country as might be possible tends to promote the 
stability of the Government, to strengthen its financial structure, to 
promote the prosperity of the people, and to establish relations of confi- 
dence and mutual understanding between the people and their Govern- 
ment. Moreover, in the scheme of financing the enormous national debt, 
so rapidly accumulating, it was necessary, and is necessary, for the 
Government to draw upon every resource the country affords; and to offer 
a form of investment loan which would appeal to persons of medium or 
low income, or to purchasers in small amounts, who constitute the great 
majority of the country's inhabitants. 

There is no doubt that the survivorship feature in the form of invest- 
ment offered by these bonds has been, and is, peculiarly attractive to 
millions of purchasers throughout the nation, and has been strongly 
influential in their widespread distribution. A recent statement from 
Washington estimates that at  least eighty-five million persons in this 
country are holders of E type bonds. The security acquired by the 
simple act of purchase can hardly be overestimated as a factor in their 
sales and the satisfaction with which they continue to be held. $7,000,- 
000,000 of the $14,000,000,000 bond offer now being made is expected 
to be bought by private individuals. To question their validity, or 
deprive them of their most attractive feature, would seriously embarrass 
the Government in its attempt to make good its promises, cripple its 
bond sales, and no doubt have a serious effect on the permanence of these 
individually small, but in the aggregate large, investments. . 

This is, briefly, the background of policy and necessity behind the 
bond issues we are considering. We would not overstress the evident 
necessity which arises from the emergency of mar and the immediacy of 
its demands, since the principles and policies we have tried to outline 
are as soundly observed in peace-time borrowings. We are simply stating 
the considerations which lead us to the conclusion that there is no feature 
of the bonds concerned in this controversy so extraordinary as would 
make them unfit subjects to be included, as necessary or expedient to the 
exercife of the borrowing power granted by the Constitution and imple- 
mented by the pertinent Act of Congress. 

The case might end here with the statement of a corollary. But the 
appellant, in each of these cases, contends that in the resulting conflict of 
laws, the State law of distribution is paramount in its application to the 
disputed ownership of bonds and that such law, rather than the Federal 
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law, is controlling. And, although treading a rather beaten path, we 
come to that issue. 

Article VI, Clause 2, of the Constitution of the United States, pro- 
vides: "This Constitution and the laws of the United States which have 
been made in pursuance thereof; . . . shall be the supreme lam- of the 
land; and the judges in every state shall be bound thereby, anything in 
the constitution or laws of any state to the contrary notwithstanding." 
Even without such a provision in the Constitution, the principle stated 
is a fair  conclusion to be drawn from a realistic and common sense 
appraisal of our dual form of government, as established by the Consti- 
tution. I t  is a question of livability in the relation of partners in the 
so far  successful American adventure in democracy. 

I n  the decided cases on this subject, reference is sometimes made to 
the fact that a treaty made with this Government by a foreign power 
is the supreme law of the land, as an instance of the supremacy of 
Federal lam. There is at  least an analogy. The Constitution of the 
United States is not a treaty; but the supremacy of the commitment 
which each state (and we mean also the people of the state), has made 
with each of the several states, and with all of them collectively, and 
embodied in the Constitution by grants to the rlcwly created Federal 
Government, in order to achieve results looking to internal order and 
external security-objectives beyond the reach of any single state, rests 
upon the same principle. Exclusiveness is the life of the powers thus 
granted; and when a conflict arises between the state and Federal law 
with regard to the exercise of power within the reasonable scope of such 
exclusive grants, i t  seems to us axiomatic that the state law must yield. 

But following the chain of authority through the special grants of 
power to which i t  relates, and the Acts of Congress made in  pursuance 
thereof, we might make a categorical affirmance of the trial court with- 
out a serious break in the consecution. 

The power given to the Secretary of the Treasury to make the regula- 
tions which we find incorporated by reference into the Savings Bonds 
was properly delegated by Congress. Hampton v. U. S., 276 U. S., 394, 
72 L. Ed., 625; Buttfield v. Stranahan, 192 U. S., 470, 48 L. Ed., 525; 
U. S. v. Grimaud, 220 U. S., 506, 55 L. Ed., 563; Bowles v. Willingham, 
et al., 321 U. S., 503, 88 L. Ed., 892; Ti. S. v. Sacks, 257 U .  S., 37, 
66 L. Ed., 118; U. 8. v. Janowitz, 257 U. S., 42, 66 L. Ed., 120; Warren 
v. U. S., 281 U. S., 739. The regulations have the force zrnd effect of 
Federal law. U. S. v. Birdsall, 233 U. S., 223, 58 L. Ed., 930; U. 6'. v. 
Janowitz, supra; illaryland Casualty Co. v. U. S., 251 U. S., 342, 64 
L. Ed., 297; U. 8. v. Sacks, supra. Thus they become, under and by 
virtue of Art. TI, GI. 2, of the Constitution, cited supra, "the supreme 
law of the land.'' 
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Immunity of interference by local law with the instrumentalities 
created for the Government of the United States is a familiar principle. 
I t  has been frequently applied to taxation and many other forms of 
attempted regulation. Parrners Bank  v .  Minnesota, 232 U. S., 516, 58 
L. Ed., 706; Afiasouri v. Gehner, 281 U. S., 313, 74 L. Ed., 830; McCul- 
loch v .  Maryland, 4 Wheat., 316; Osborne v. Bank of United States, 
9 Wheat., 738; Ohio v. Thomas,  173 U. S., 276, 43 L. Ed., 698; Johnson 
v .  Maryland,  254 U. S., 51, 65 L. Ed., 126; H u n t  v .  U. S., 278 U. S., 96, 
$3 L. Ed., 200; Arizona v. California, 283 U. S., 423, 75 L. Ed., 1134; 
Stewart  & Co. v. Sadrakula, 309 U. 8.) 94, 84 L. Ed., 596; Mayo, et al., 
11. U. S.,  319 U. S., 441, 87 L. Ed., 1504; Irvine v. Marshall, 20 How., 
558; R u d d y  v. Rossi, 248 U. S., 104, 63 L. Ed., 148; C. 8. v. Emory ,  
314 U. S., 423, 86 L. Ed., 315. The principle in all these cases is 
applicable to the subject under discussion. 

Independently of this line of argument, we have no doubt that the 
validity of the contested feature of survivorship can be sustained against 
conflicting State law upon considerations applying to them as Federal 
contracts. I t  must be conceded that the regulations under review are a 
part of the bonds as contracts, not only because of the proper delegation 
of power to the Secretary of the Treasury to make them, which we 
conceive to be valid in the form made, but also because they are incorpo- 
rated in  the face of the bonds by adequate reference. Russell Co. v. 
U.  S., 261 U. S., 514, 67 L. Ed., 778. As Federal contracts, the bonds 
are governed by Federal rather than State law. Irvine v .  Marshall, 
supra; U. S .  v. Clearfield Trus t  Go., 130 F.  (2d), 93, C. C. A. 3d, 
affirmed 318 U. S., 363; Byron Jackson Co. v. U.  S., 35 F. Supp., 665 
(8.  D. Calif.) ; U. S. v. Grogan, 39 F.  Supp., 819 (D. Mont.) ; Kolker 
v. U. S., 40 F. Supp., 972 (D. Md.) ; Garrett v. Moore-McCormaclc Co., 
Inc., 317 U. S., 239, 87 L. Ed., 239; Warren  v. U. X., 68 Ct. CI., 634, 
cert denied 281 U. S., 739, 74 L. Ed., 1154. 

Perhaps on close analysis, the exclusive application of Federal law 
to contracts of the United States stems from the principles already dis- 
cussed, and assumes that the contracts are within the constitutional 
authorization. However, assuming that the contracts are appropriate 
to the exercise of the po~ers~confided to Congress, i t  is quite clear that 
in determining the implications and consequences of the transaction, 
the Federal law applies to rights created under the Federal statute or 
arising out of it. Thus construed, the instant contracts made by the 
purchaser in behalf of himself and of the named beneficiary, or with 
named co-owners for the benefit of either or both, and in each case carry- 
ing with i t  full right of ownership to the surviving beneficiary or co- 
owner, are valid and beyond the reach of conflicting State law to modify 
or destroy. 
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The suggestion of the appellants that the provisions, here considered 
as conferring the absolute right of ownership on the survivor, merely 
constitute the  designated persons as agents to make the collection, or 
receive payment of the bonds, must be rejected. The character of the 
instruments, the circumstances under which they are issued and sold, as 
well as the phraseology employed with reference to the final payment, 
negative the suggestion. We are not prepared to assume that the United 
States Government, after having given every assurance in the sale of 
the bonds, and more especially in their terms, which may readily be 
construed as conferring absolute ownership upon the surviving benefi- 
ciary or co-owner, would then, for its mere convenience, wash its hands 
of the transaction and further liability as to the proper application of 
the funds, by appointing, for the purpose of collection and payment only, 
a random person, without reference to his ability, in case of default, to 
respond to the real owner. Moreover, one clause in the regulations appli- 
cable to the whole question provides : 

"Section 315.17 : (a)  Judicial proceedings.-The ownership of a sav- 
ings bond or interest therein may be transferred or established through 
valid judicial proceedings ; Provided, however, That no such proceedings 
will be recognized if they would give effect to an attempted voluntary 
transfer inter  vivos of the bond or would defeat or impair the rights of 
survivorship conferred by these regulations upon co-owners and bene- 
ficiaries." (1943 Cumulative Amendments to Dept. Cir. No. 530, Fourth 
Revision.) 

We have not overlooked the suggestion of the appellees that contracts 
of a similar nature have been held permissible under the State law; 
Jones v. Waldroup,  217 N .  C., 178, 7 S. E. (2d), 366; but we prefer to 
rest decision on the fundamental principles above outlined, both for the 
sake of uniformity of decision and in order that we may not be supposed 
to have left the effectiveness of these contracts subject to the vicissitudes 
of State legislation. 

Bonds of like issue and tenor as those involved in the submission, and 
containing the same provisions as to ownership and survivorship, with 
two or three exceptions, have been upheld in every jurisdiction where 
the question has been raised. Warren  v. U. S., supra; I n  re Estate of 
Louis DiSanto,  142 Ohio St., 223, 51 N. E. (2d), 639; In re Stanley's 
Estate, 102 Colo., 422, 80 P. (2d), 332; In re Deyo's Estate, 42 N.  Y .  S. 
(2d), 379, 18 Misc., 32; Franklin Washington Trzcsf Co. v .  Beltram, 
133 N. J .  Eq., 11, 29 Atl. (2d), 854; Laufersweiler c. Richmond,  22 
Ohio Opinions, 265, 8 Ohio Supp., 76; I n  re Briley's Estate, 41 So. (2d), 
595; Harvey v .  Rack l i f e  (Me.), 41 A. (2d), 455. To this may be added 
many unreported cases. 



276 I N  THE S U P R E M E  C O U R T .  [225 

Appel lants  seem unable t o  cite a n y  authori ty  i n  support  of the i r  posi- 
t ion  except t h e  two much  criticized cases of Decker v. Fowler, 199 Wash., 
549, 92 P. (2d) ,  254, a n d  Sinif t  v. Sinif t ,  229 Iowa, 56, 293 N. W., 841. 
T h e y  might  have added t h e  case of Deyo v. Adams ( N .  Y., 1942) )  36 
N. Y. S. (2d) ,  734. F o r  comments on  the  Decker case, see 139 A. L. R., 
967;  1 4  Wash. L a w  Rev., 312 (1939) ; 27 Minn. L a w  Rev., 401 (March,  
1943).  Both  Deyo v. Adams a n d  Decker v. Fowler have  been repudi- 
a ted b y  t h e  legislatures of the  respective states b y  statutes confirming t h e  
r ights  of surviving co-owners a n d  beneficiaries as  provided i n  t h e  savings 
bonds. Wash. Rev. S ta t .  (Remington's Supp., 1943))  sees. 1548-60, 61, 
a n d  40 McKinney's Consol. Laws of N e w  York, Ann.  (Supp.  1943) )  
see. 24.5. I n  re Deyo's Estate, supra, is  contra the holding i n  Deyo v. 
Adams, supra. 

O u r  ra ther  ful l  discussion of these cases has  been unavoidable because 
of issues raised i n  the  argument .  

T h e  judgment of t h e  lower court  i n  both of these cases must  be affirmed. 
I n  No. 527, Affirmed. 
I n  No. 528, Affirmed. 

STATE v. HENRY FRENCH. 

(Filed 6 June, 1945.) 
1. Homicide 8 

I n  a prosecution for murder, where the State's evidence tended to show 
that deceased. her husband and others, in  the husband's automobile, were 
driving out of an alley into the highway, the defendant in his own car 
following, that the first car  ran into the highway and stopped and defend- 
ant, following and in trying to get around the first car, hit a telephone 
pole, when the first car drove off and defendant backed from the post and 
drove home, that  shortly thereafter defendant came up to the first car 
demanding damages and cursing and when deceased and other occupants 
of the car walked off, defendant followed, still arguing about his damages 
and cursing and threatening the whole party, none of whom apparently 
had any weapons, and finally defendant, telling deceased's party to wait 
until he got back, ran off to his house near-by and coming back in a few 
minutes with a rifle, stuck the barrel into the car and fired four or five 
times and when deceased got out of the car, defendant shot her in the 
back, as  she looked away from him, and she fell and defendant ran, 
deceased being dead a few minutes thereafter, there was ample evidence 
for the jury and motion for judgment a s  of nonsuit properly denied. 

2. Same- 
Testimony, in a prosecution for  murder, of a mortician, who examined 

deceased's body shortly after her death, that deceased's veinous system 
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had broken down, is insufficient to prevent the case being submitted to the 
jury, where the State's evidence tended to show that deceased was alive 
and active one moment, and immediately after repeated shots from a 
rifle in the hands of defendant, was found dead with a rifle wound in her 
chest. 

3. Criminal Law § 53a: Homicide 3 27a- 

A charge by the court to the jury must be construed contextually. 

4. Homicide § 4c- 
Deliberation means to think about, to revolve in one's mind; and if a 

person thinks about the performance of an act and determines in his mind 
to do that act, he has deliberated upon that act. Premeditation means to 
think beforehand; and where a person forms a purpose to kill another 
and weighs this purpose in his mind long enough to form a fixed design to 
kill at  a subsequent time, no matter how soon or how late, and pursuant 
to said fixed design, kills said person, this would be a killing with pre- 
meditation and deliberation, and would be murder in the first degree. 

STACY, C. J., dissenting. 
WINBOBNE, J., concurs in dissent. 

APPEAL by defendant from Bobbitt, J., at October Term, 1944, of 
MONTGOMERY. 

The defendant was tried at  the October Term, 1944, of the Montgom- 
ery Superior Court, upon an indictment charging him with murder of 
Duck LeGrand. 

The evidence of the State tended substantially to show that James 
Richardson, driving Shang LeGrand's car, in which were Shang and his 
wife, Duck LeGrand, the deceased, and other persons, was going out of 
an alleyway towards the highway. French was driving his car along 
behind them. As Richardson came out of the alleyway and turned along 
the highway, French came out, also, and in trying to go around the car, 
hit a teIephone pole. There was no collision between the cars. When 
the French car struck the telephone post, the LeGrand car stopped, then 
pulled off and went on to Wadeville. French backed away from the post 
and carried his car towards home. About 25 lninutes later, a State's 
witness met defendant going up the road, and defendant asked him 
"where that damn Shang LeGrand was." Witness said that he did not 
know, and French replied that somebody mas going to pay for his G- 
damn car. About that time Shang LeGrand's car passed, and defendant 
went on to  where Shang's car mas parked on the right-hand side of the 
road. Later witness found French at the LeGrand car arguing about 
his own car and talking to James Richardson. Duck LeGrand and her 
husband were there also. French told Richardson that he wanted pay 
for the "damn damages." Richardson told him to wait until tomorrow 
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and he would talk about it. Duck and Shang and the rest of them 
walked down the road to "Craven's house." Another person went up and 
got LeGrand's car and drove it, French standing on the side of it. The 
car was driven about 40 yards from where they had been talking. French 
kept arguing about damage to the car, and James kept telling him he 
would see him tomorrow. French replied, "G- damn it, wait till 
I come back, I will kill all you s. o. b.'s." Duck LeGrand, Shang 
LeGrand, James Richardson and Margaret Ingram were present. Wit- 
ness had not seen any previous fight, nor had he seen any weapons of any 
kind in the hands of LeGrand and his wife, or any of that party. 

The defendant then ran down through a cornfield about six or seven 
hundred yards to his house; and some ten minutes later came running 
back with a rifle and ran around the side of the car where the driver was. 
H e  came by the side of the car where Shang LeGrand was, stuck the 
barrel of the rifle in the car and shot four or five times into the car. 
Duck LeGrand and Shang LeGrand were sitting on the front seat of the 
car as the defendant approached on the driver's side. Witness did not 
hear either of the LeGrands or French say anything. French fired five 
or six times and Duck started to get out of the car. She got out on the 
running board, and defendant fired again, and she fell. H e  was standing 
near the front of the car when he shot Duck Legrand. Her face was 
turned away from defendant, her back to him, and when she fell, defend- 
ant turned around and ran. 

E. T. Reynolds, a mortician of fifteen years' experience, and licensed 
by the State, testified that on the night of September 2nd he saw the 
bodies of Duck LeGrand and Shang LeGrand, both in front of the bank 
building. Duck LeGrand was in the back of the car, down in the foot. 
Witness prepared her body for burial, finding a bullet wound in her 
back, about an inch to the left of her spinal column and down below the 
shoulder blade. The veinous system was punctured somewhere in the 
thorax or the chest. The bullet wound in the back was about the size 
of a .22-caliber rifle bullet. 

Another witness for the State testified that he pulled the Shang 
LeGrand car out from the "piccolo" (restaurant) out in front of Cra- 
ven's, and drove it a distance. French was standing on the running 
board on the driver's side. There mas no one in the car at that time. 
After the car was pulled in front of Craven and Beatrice Turner's hou~e,  
the defendant began to curse Duck LeGrand and Margaret, her daughter, 
in the presence of Shang, Arthur Hill and Henry Ingram, Dnck Le- 
Grand's boy, a lad about 15 or 16  years old. Defendant called Duck a 
s. o. b., and after he called her that, he left and said he was going home 
and get his gun and come back and kill all the s. o. b.'.. He  broke and 
ran through a cornfield. Witness was not present when he came back. 
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Arthur Hill testified that he was with Shang LeGrand and Duck, the 
deceased woman, and James Richardson. Duck and Shang drove in 
front of Miss Flora's, on the right-hand side, and stopped, and the party 
was there a few minutes when defendant walked up and began talking 
to Richardson about the damage. Richardson asked him to wait until - 
tomorrow and defendant said, "I am going to have some damn damage 
tonight. He  was talking to Richardson, Duck and Shang LeGrand. 
French was cursing Duck LeGrand and Shang LeGrand, and then John 
D. McCall came, got the car and drove i t  on down in front of Craven's, 
with French hanging on the side of the car. Duck and Shang went on 
down behind the car after it had been driven on. Then the argument 
started again, with defendant cursing them and repeating that he in- 
tended to have some damn damages. He  then ran up the road, telling 
Shang and his wife to be there when he got back, hi was going to kill 
every s. o. b. that was there. H e  came back in about 20 minutes, had 
his rifle up when witness broke and ran. Defendant ran around on the 
driver's side and poked the rifle into the car, and witness heard four or 
five shots. Duck and Shang were in the car at  the time. Later, he saw 
Duck lying on the back seat, dead. 

Henry Ingram testified that Duck LeGrand was his mother and Shang 
LeGrand was his stepfather. Witness was standing in his grandmother's 
yard when defendant came up to the automobile. Witness was about 25 
or 30 yards from the automobile in which his mother and stepfather were 
sitting. The defendant was standing there shooting into the LeGrand 
car in  which were his mother and stepfather when the witness first saw 
him. H e  saw him fire four or five shots into the car. 

Witness started towards the car, and defendant turned around and 
shot him in the leg. The defendant was standing beside the car when 
he fired on the witness, and witness heard him fire again after he went 
back into his grandmother's house. 

Witness returned to the car, found his mother lying on her face in the 
back of the car, picked her up, put her in an automobile and carried her 
to Dr. Harris' office. She was dead when witness picked her up. Wit- 
ness did not have any weapon, nor did he find any weapon about the body 
of his mother when he picked her up. 

Ivey Hall, Chief of Police of Troy, testified that he brought the 
defendant to the sheriff's office or jail. He asked French why he shot 
those people, and the reply was that they had been "picking at  him and 
he got tired of it, and said he would show them who to mess with." 

i t  the close of the State's evidence, the defendant moved to dismiss 
as of nonsuit and for a directed verdict of not guilty as to the count or 
allegation of murder in the first degree. The motions were overruled, 
and the defendant excepted. 
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The defendant testified that he was 34 or 35 years old and lived in 
Troy; that he had known Duck LeGrand and Shang Legrand all his 
days. 

Defendant testified that they were at  "Miss Flora Kelly's 'piccolo,' " a 
short distance at the rear of the courthouse. He  saw Duck and Shang 
LeGrand come out from the "piccolo" in  a car;  that they started up 
ahead of witness "and made a bad drive in front of me," in consequence 
of which defendant bore to the left and hit a "telegram" post and cut it 
down. Defendant testified that he carried his car to the house and 
returned to the '(piccolo," saw Shang LeGrand when he left the highway 
and turned to go into the "piccolo walk." They were up where the post 
had been cut down and were talking about it, and Duck LeGrand and her 
two daughters and her son, Arthur Hill and Henry Ingram and McCall's 
boy came out from the "piccolo." Duck said, '(Shang, come on and get 
in the car, this ain't no place to settle a wreck; get in the car and we will 
go down here and settle it." One of the women asked him to stand on 
the fender. There were seven in the car, and defendant standing on the 
fender. They drove down close to where the shooting took place and 
stopped. There they tried to throw witness off, saying that he did not 
have any G- damn business on there. Witness testified they all got 
out of the car and "began to surround me with weapons in hand, and I 
begged and pleaded to them not to jump on me with the weapons. Duck 
LeGrand had a pocket knife; her two daughters, Margaret and Judy, 
had a pocket knife; Shang had a pocket knife, and her son, Henry, had a 
stick; and Arthur Hill had his hand stuck down in his pocket; I don't 
know what he had. I began to back up and beg and plead to them to 
not jump on me. Arthur Hill stepped around sort of behind me in this 
direction. H e  said, (G- damn it, don't back up this way; stay in 
there; don't come up this way.' Henry Ingram came through the crowd 
and said, 'Let me get over there with that stick, I will fix him, G--- 
damn him,' and so I ran." 

"When I ran toward the house some of them ran after me. I didn't 
look back to see which ones i t  was after me; and I ran on and got tangled 
up in some wire. Some of them, I don't know who it was, threw a rock 
or two at me, and I got out of the wire and ran to the house. They 
absolutely ran after me when I went running towards my house. I mas 
followed pretty close to the house." 

Defendant further testified, in substance, that they had him scared, and 
he was begging them not to jump on him with their weapons; that when 
he got to the house he picked up a rifle and went o i~ t  into the yard and 
found two people. He  went on and saw Shang LeGrand and Arthur 
Hill going back in the direction of the "piccolo." Defendant then went 
back down to the car and walked up to it with his rifle; "they didn't 
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know I had a rifle." H e  told Shang he wanted to speak to him and see 
what he had done to them and why they wanted to treat him like they 
had. Shang cursed him and told him he was going to kill him, had his 
knife in  his hand. Defendant testifies he backed up and pointed his gun 
and told him to stop, and he didn't stop; "he advanced towards me, and 
I pointed up my gun and I shot at  him." H e  turned about and went 
to his door and said, "Dulcie, hand me that thing, this s. o. b. has got a 
gun; I am going to kill him." He  went to the driver's side and Duck, 
or Dulcie, was standing on the right-hand side of the car with the door 
open. That was the opposite side from the one Shang went to. H e  
opened the door and reached over and told her, "hurry up." Defendant 
then shot through the windshield, didn't know whether Shang had a gun 
in there or anything; said they made him think they wanted to kill him, 
so he shot through the windshield, then stepped around to the side of the 
car and shot through the car. Defendant testified he didn't try to shoot 
Duck LeGrand, and that he had no intention to kill Duck or Shang 
LeGrand. 

Defendant testified that when he got his rifle from the house he went 
straight back to where the LeGrands were, "right behind the automobile 
and didn't stop." 

After some evidence in rebuttal, the State rested and defendant re- 
newed his motion for judgment as of nonsuit and for a directed verdict 
of not guilty on the count of murder in the first degree. The motions 
were overruled, and defendant excepted. 

Inter alia, the judge charged the jury as follows : 
"Before you can return a verdict of guilty of murder in the first 

degree, the burden is upon the State to satisfy you further from the 
evidence beyond a reasonable doubt that the defendant killed Duck 
LeGrand not only unlawfully and with malice, but with premeditation 
and deliberation, and the Court charges you that if the State has satis- 
fied you from the evidence beyond a reasonable doubt that the defendant 
unlawfully killed Duck LeGrand with malice, and has further satisfied 
you from the evidence beyond a reasonable doubt that prior to the time 
the defendant inflicted upon Duck LeGrand the fatal wound, the defend- 
ant had formed a fixed purpose in his mind to kill her, and that, pursuant 
to that purpose he did kill Duck LeGrand because of the purpose in his 
mind, and not because of any legal provocation given him, then the 
Court charges you that if the State has so satisfied you from the evidence 
beyond a reasonable doubt, the defendant would be guilty of murder in 
the first degree, and i t  would be your duty to so find." (Defendant's 
Exception No. 6.) 

W o w ,  if the State has satisfied you from the evidence beyond a 
reasonable doubt that the defendant unlawfully killed Duck LeGrand 
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with malice and with premeditation and deliberation, it would be your 
duty to return a verdict of guilty of murder in the first degree, and you 
would return your verdict in these words: 'Guilty of murder in the first 
degree.' " (Defendant's Exception No. 9.) 

The jury returned a verdict of murder in the first degree. Defendant 
moved to set aside the verdict for errors committed in the trial, and the 
motion was denied. 

TO the judgment of death rendered upon the verdict of the jury, the 
defendant objected and excepted, and appealed to this Court. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

Brown & Mauney for defendant, appellant. 

SEAWELL, J. We find no merit in the exceptions based on demurrer to 
the evidence as not being sufficient to sustain a verdict of guilty of 
murder in the first degree. The evidence, which, because of these mo- 
tions, we have summarized at some length, is ample in that respect and 
needs no special comment. 

Appellant's more serious assignments of error relate to the instructions 
given to the jury. 

One of these assignments of error challenges the correctness of the 
judge's instruction on the necessity of proving guilt beyond reasonable 
doubt, contellding that he assumed there was evidence tending to show 
that deceased came to her death at  the hands of defendant, whereas the 
evidence, particularly that of the mortician, who testified that deceased's 
veinous system had been broken down, was deficient on that point. But 
without this testimony, evidence that deceased was bodily active the 
moment before, and immediately after repeated shots from a rifle in the 
hands of defendant was found dead with a wound through her chest, 
subsequently found to have been inflicted by a rifle bullet, is certainly 
sufficient to go to the jury as to the cause of death and its infliction by 
the defendant. *&o, later in the charge the court made appropriate 
reference to the necessity of proving that the wound so inflicted was the 
cause of death. The charge must be considered contextually. S. v. Hunt ,  
223 N .  C., 173, 25 S. E. (2d), 598; 8. v. Ctley, 223 N. C., 39, 25 S. E. 
(2d), 195; S. v. Hairston, 222 N.  C., 455, 23 S. E. (2d), 885. 

The appellant further contends that the instruction to the jury set out 
in the statement of the case under Exception No. 9 deprived him of the 
benefit of his plea (and evidence thereunder), that the killing was done 
in his necessary and lawful self-defense. I n  support of this he cites 
S .  v. MeAaffey,  194 N. C., 28, 138 S. E., 337, in which the instruction 
given was held to have deprived the defendant of his right of self-defense. 
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Upon comparison of the cited case with the instruction here given, we 
are of opinion t,hat the contention is not meritorious. 

However, there is a further challenge to the instruction as not having 
again and immediately defined "deliberation," although that had been 
adequately and accurately defined in a preceding instruction. Beyond 
the familiar rule that the charge must be interpreted contextually, we 
have direct approval of the challenged instruction in  S. v. McClure, 166 
N. C., 321, 327, 81 S. E., 458. The instructions are practically identical, 
and for convenience in a word by word comparison, we quote from 
S. v. McCZure, supra: 

"Deliberation means to think about, to revolve over in one's mind; 
and if a person thinks about the performance of an act and determines 
in his mind to do that act, he had deliberated upon the act, gentlemen. 
Premeditation means to think beforehand, think over a matter before- 
hand; and where a person forms a purpose to kill another, and weighs 
this purpose in his mind long enough to form a fixed design to kill at a 
subsequent time, no matter how soon or how late, and pursuant to said 
fixed design kills said person, this would be a killing with premeditation 
and deliberation, and would be murder in the first degree. And the court 
charges you if you should find beyond a reasonable doubt, gentlemen, 
that prior to the time he killed the deceased he formed the fixed purpose 
in his mind to kill him, and that pursuant to that purpose he did kill 
the deceased because of the purpose in his mind, and not because of any 
legal provocation that was given by the deceased, then the court charges 
you that the prisoner would be guilty of murder in the first degree, and 
it would be your duty to so find." 

We have carefully considered the excentions taken to the trial and 
examined the record for error, and we see no reason that would justify 
us in  interfering with the result of the trial. We find 

No error. 

STACY, C. J., dissenting: One of the vital issues in the case was 
whether the defendant slew the deceased in cold blood or in the heat of 
passion, suddenly aroused by argument over the damage to his auto- 
mobile. After correctly stating the elements of murder in the first degree 
to be the unlawful killing of a human being with malice and with premed- 
itation and deliberation,' the court then said: "And the court charges you 
that if the State has satisfied you from the evidence beyond a reasonable 
doubt that the defendant unlawfully killed Duck LeGrand with malice, 
and has further satisfied you from the evidence beyond a reasonable 
doubt that prior to the time the defendant inflicted upon Duck LeGrand 
the fatal wound, the defendant had formed a fixed purpose in his mind 
to kill her, and that, pursuant to that purpose he did kill Duck LeGrand 
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because of the purpose in his mind, and not because of any legal provoca- 
tion given him, then the Court charges you that if the State has so 
satisfied you from the evidence beyond a reasonable doubt, the defendant 
would be guilty of murder in the first degree, and it would be your duty 
to so find." 

This charge as applied to the facts of the instant record fails to draw 
any distinction between a fixed purpose "deliberately formed'' and one 
engendered from passion suddenly aroused. S. v. Thomas, 118 N.  C., 
1113, 24 S. E., 431; S. v. Walker, 173 N. C., 780, 92 S. E., 327. I t  
sufficiently defines premeditation, but makes no reference to deliberation. 
S. v. Fuller, 114 N.  C., 885, 19 S. E., 797. "Premeditation" imports 
prior consideration, "thought of beforehand," while "deliberation7' signi- 
fies reflection, "in a cool state of the blood.'' S. v. Exum, 138 N. C., 601, 
50 S. E., 283; S. v. Evans, 198 N.  C., 82, 150 S. E., 678. I t  may not be 
necessary in every case to refer to the two terms separately, but both 
ideas are essential to a complete definition of the capital offense. S. v. 
Exum, supra; 8. v. Spivey, 132 N. C., 989, 43 S. E., 475. Th' is was so 
at  common law, and our statute dividing murder into degrees denomi- 
nates any '(willful, deliberate and premeditated killing" as murder in 
the first degree. G. S., 14-17; S.  v. Hawkins, 214 N.  C., 326, 199 S. E., 
284. 

Had the instruction excluded the idea of a killing from anger presently 
incited, and conveyed only the thought of a homicide from a fixed deter- 
mination previously formed after weighing the matter, it would have 
sufficed without separate definition of premeditation and deliberation. 
S.  v. Coffey, 174 N. C., 814, 94 S. E., 416; S. v. Exum, supra. But this 
is hardly its significance. S. v. Thomas, supra. An unlawful killing 
with malice and with premeditation falls short of murder in the first 
degree. The additional element of deliberation is necessary to make out 
the capital offense. S.  v. Payne, 213 N.  C., 719, 197 S. E., 573; S. v. 
Miller, 197 N.  C., 445, 149 S. E., 590; S. v. Benson, 183 N .  C., 795, 
111 S. E., 869 ; S. v. Thomas, supra. "Any unlawful killing of a human 
being with malice aforethought is murder; but if nothing further charac- 
terizes the offense, it is murder in the second degree-to constitute the 
higher offense, there must be willfulness, deliberation, premeditation." 
People v. Cox, 76 Cal., 285, quoted with approval in  S. v. Puller, supra. 

True it is, in other portions of the charge both terms are correctly 
defined, but here the court was undertaking to sum up the whole matter 
in a single sentence or instruction, as was attempted in S.  v. MeHafey, 
194 N.  C., 28, 138 S. E., 337, which resulted in a new trial. 

The case of S. v. McClure, 166 N .  C., 321, 81 S. E., 458, is cited as a 
controlling authority. There, after some hesitancy and much contextual 
interpretation, a similar instruction was upheld as applicable to the 
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facts  of t h a t  case. A deputy  sheriff h a d  been killed while  at tempting 
t o  make  a n  arrest,  following a small  '(riot" and  repeated th rea t s  on  the  
p a r t  of t h e  prisoner ('that there was n o  G- d- s- o- b-- i n  the  
county who could arrest  h i m ;  t h a t  he  would kill  a n y  officer t h a t  under- 
took it." T h e  prisoner offered n o  testimony. Here, t h e  evidence of a 
"willful, deliberate and  premeditated killing'' i s  not  so clear, a n d  the  
crucial  facts  a r e  i n  dispute. T h e  pauci ty of the instruction seems 
apparent .  

I would remand t h e  case f o r  another  hearing. 

WINBORNE, J., concurs i n  dissent. 

THE ANERICAN LAUNDRY MACHINERY COMPANY, A CORPORATION, V. 

W. L. SKINNER, TRADING AND DOING BUSINESS AS LUMBERTON 
FAMILY LAUNDRY. 

(Filed 6 June, 1945.) 
1. Fraud 5 1- 

There can be no all-embracing definition of fraud. Each case must be 
considered upon peculiar facts presented. The best definition of action- 
able fraud requires it to be a false representation of a subsisting fact. 

2. Same: Evidence 5 4 0 -  

I t  is  important to  distinguish between the legal effect of fraud in the 
inducement, which vitiates the contract, and a par01 warranty, which 
would have to be set up  by amendment or contradiction of the written 
instrument. Parol evidence to vary, add to, or contradict a written 
instrument can be admitted only on the theory that the representations 
constitute fraud in the inducement and destroy the contract. 

Ordinarily, a mere statement of opinion cannot be held for  f raud ;  and, 
where representations held for fraud are  partly or wholly stated in the 
outward form of opinion, they will be found to relate to some essential 
character, quality or capacity inherent in the thing sold, absolute in their 
nature aud indistinguishable from factual statements. 

Promissory representations, loolring to the future a s  to value, use, a s  
well as  commendatory expressions or exaggerated statements of prospects, 
quality or gain, are  opinion and do not generally constitute legal fraud. 

STACY, C .  J., dissenting. 
WINBORNE and DESXY, JJ., concur in dissenting opinion. 

APPEAL by plaintiff f r o m  Earris, J., a t  December Civi l  Term, 1944, 
of ROBESOX. 
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The plaintiff brought this action to recover a balance of $549.98, and 
interest, alleged to be due on the purchase price of laundry machinery 
sold to the defendant under a written sales contract, accompanied by 
installment notes. The defendant denied the indebtedness, and by way 
of affirmative relief demanded $591.75 damages by reason of fraud 
alleged to have been practiced upon it in  the sale-"false and fraudulent 
representations, warranties and guarantees" made by the agent of the 
plaintiff, which it is alleged induced the defendant to purchase the 
machinery and make certain payments upon it. The allegation is as 
follows : 

". . . the representative and agent of the defendant, one H. T. Rader- 
macher, approached this defendant with the suggestion that defendant 
purchase from the plaintiff certain new equipment to replace the equip- 
ment above named, which equipment then owned and being operated by 
the defendant was in good condition and sufficient to do the work for 
which it was used, but the said agent and representative of the defendant 
represented to this defendant and guaranteed and warranted to him that 
the equipment which it was proposed to sell to this defendant was of 
superior and advanced design, and could and would do the work of 
defendant in a better and more economical manner, and that relying 
upon the aforesaid representations, warranties and agreements that the 
said machinery was in accordance with what it was represented to be, and 
would do the work of this defendant in a better and more economical 
manner than the machinery then owned by him, and which said repre- 
sentations, guarantees and warranties were the material inducement upon 
which this defendant purchased said machinery, this defendant ordered 
from the plaintiff, through its said representative and agent Rader- 
macher the machinery described and referred to in the complaint herein, 
and at the same time executed a written order therefor, which he is now 
advised is also a conditional sales contract, for which said equipment 
plaintiff was to charge and the defendant was to pay to the plaintiff the 
machinery above described which he then had on hand, and the additional 
sum of $1,141.73 in monthly installments. That at the time of the 
aforesaid agreement and order, this defendant contracted and agreed 
to buy the aforesaid machinery and equipment solely upon the repre- 
sentations, warranties and guarantee of the plaintiff made by and 
through its agent, the said Radermacher, that the same when shipped 
would be as the said plaintiff represented and warranted the same to be, 
and would do the work for which defendant was purchasing the same 
in a more economical and better manner than the machinery defendant 
then had on hand. . . . That immediately when the same was received 
and installed, defendant ascertained that the said machinery and equip- 
ment was not in accordance with the representations, promises, warran- 
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ties and guarantees made to him by the said plaintiff, and that the same 
could not do the work for which defendant required the same in a more 
economical and better manner than defendant's old equipment . . ." 

There was a written contract of purchase purporting to cover the 
entire agreement and containing the following provisions : 

"This conditional sales contract constitutes and expresses the entire 
agreement between the parties ; all previous memorandums, either written 
or oral, are hereby abrogated. There are no representations, agreements, 
promises or warranties relating to the subject matter of this contract 
other than those expressed herein." The contract was signed by both 
plaintiff and defendant in the presence of a witness. I t  contains no 
representations, warranties or  guarantees such as were alleged to have 
been made by plaintiff's selling agent, Radermacher. 

On the trial the defendant admitted making the contract and executing 
the installment notes, and assumed the burden of establishing his "fur- 
ther defense." 

Pertinent to the alleged representations of Radermacher, the defendant 
was permitted to testify over the objection of the plaintiff, as follows: 

"Q. What representations, if any, did he make about the kind of work 
they would do and the manner they would do it and the economy in 
operation ? 

"A. H e  said it would do better work, more economically and with less 
labor." Plaintiff excepted. 

Again, the defendant was permitted to testify, over objection, as 
follows : 

"Q. How does the old Prosperity presses, he told you to junk or con- 
tinue to use, compare with the stuff you bought to take the place of it, 
how does it operate? 

('A. They give me less trouble than the new ones; I have to work on 
the new presses two or three times to once on the old ones." Plaintiff 
excepted. 

Numerous exceptions were taken to the charge, which, for the most 
part, were intended to preserve plaintiff's position that the representations 
of Radermacher could not be held for actionable fraud and could not be 
admitted as warranties against the terms of the written instrument. 
Some were addressed to other phases of the case. They may be disre- 
garded here as not pertinent to the decision. 

The following issues were submitted to the jury, and answered as 
indicated : 

"1. Was the execution of the said sales contract and notes, described in 
the pleadings, induced by the fraudulent misrepresentations of the plain- 
tiff, as alleged by the defendant in his answer? 

"Answer : Yes. 



288 I N  THE SUPREME COURT. [225 

"2. I f  so, what amount of damages, if any, is the defendant entitled 
to recover of the plaintiff? 

"Answer : $549.98." 
Plaintiff moved to set aside the verdict and for a venire de novo for 

errors committed during the trial. The motion was denied and the plain- 
tiff excepted. To the signing of the judgment, plaintiff objected and 
excepted, and appealed to this Court. 

James  A. S h a w  and Varser,  M c I n t y r e  & H e n r y  for plaintiff ,  appel- 
lant.  

F. D. Haclcett for defendant, appellee. 

SEAWELL, J. The appellant has made many assignments of error 
covering exceptions to the admission of evidence and to the instructions 
given to the jury. Most of them, but by no means all, are intended to 
protect the view taken by the plaintiff that the theory on which the 
case was tried was erroneous, and, therefore, led to numerous and per- 
sistent errors throughout the trial. The main objection to the trial, and 
the one which may be determinative of the controversy, is the refusal of 
the court to nonsuit the defendant's cross action based on the allegedly 
false representations of plaintiff's sales agent, whereby defendant was 
induced to purchase the machinery, the subject of the controversy; and 
the refusal to enter judgment for the plaintiff upon the pleadings and 
admissions of the defendant in his answer and upon the trial. 

Our first inquiry, therefore, is whether these representations, conced- 
ing them to have been made, can be held to constitute actionable fraud. 

While these representations, as alleged in the complaint and testified 
to by plaintiff, are called "representations, warranties, and guarantees," 
(sic)-indicating how they appeared to complainant-the labels may 
not be of decisive importance; but it is important to distinguish between 
the legal effect of fraud in the inducement, which vitiates the contract, 
and a parol warranty, which would have to be set up by amendment or 
contradiction of the written instrument. Furst  c. Merri t t ,  190 N .  C., 
397, 130 S. E., 40. Such a warranty, in the absence of fraud in the 
inducement, which would render the contract void, cannot be asserted 
by parol; not merely because the instrument here contains a positive 
agreement that all the representations are contained in the written 
instrument, but because the writing is presumed to contain all the agree- 
ment, and there is nothing in the written contract to indicate any incom- 
pleteness. M c L a i n  v. Ins .  Co., 224 N. C., 837, 840, 32 S. E .  (2d), 592; 
Coppersmith v. Ins .  Co., 222 N.  C., 14, 17, 21 S. E. (2d), 838; Colt v. 
Conner, 194 N. C., 344, 139 8. E., 694; Colt v. Springle,  190 N. C., 229, 
129 S. E., 449; M u r r a y  Co. v. Broadway,  176 N .  C., 149, 96 S. E., 990; 
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IIarvester Co. 1%. Carter, 173 7 .  C., 229, 91 S. E., 840; Guano CO. v. 
Livestock Co., 168 N.  C., 442, 84 S. E., 774; Cni type  Co. v. Ashcraf t ,  
155 N.  C., 63, 66, 71 S. E., 61; fMachine Co. v. ,%fcClarnrock, 152 N. C., 
405, 67 S. E., 991. As a matter of fact and legal inference, the parol 
evidence offered by the defendant does "vary, add to, or contradict" the 
written instrument, and, as we have indicated, could only be admitted 
on the theory that the representations constitute fraud in the inducement 
and destroy the contract. 

Without attempting to resolve the indecision manifest in defendant's 
pleading and reflected throughout the trial, we examine the alleged 
representations in that light. 

I t  has frequently been said, with reference, however, to the more 
general significance of the word, that there can be no all-embracing defi- 
nition of "fraudn-but each case must be considered upon peculiar facts 
presented. 23 Am. Jur., Fraud and Deceit, see. 2 ;  Furst  z.. M e r r i f f ,  
s u p m .  However, as the subject becomes more narrowly classified when 
we deal with particular acts alleged to be fraudulent, and more concrete 
rules may be applied, making the term more definitive in its content and 
meaning in the eyes of the law, and limiting its sufficiency as a basis 
of action or defense. As to positive representations constituting action- 
able fraud, the best known and most widely used definition of a false 
representation-and the one which we think comes closest to bedrock- 
requires it to be "a false representation of a subsisting fact." Cash 
Register CO. v. Townsend,  137 K. C., 652, 50 S. E., 306. 

I t  is true that even under such guidance, judicial precedents, hastily 
examined, appear to drag the subject back and forth across the line, 
on similar factual situations, according as a supposed sense of justice 
might require in each particular case, without much regard for the 
syllogism; and that is true in cases dealing with the sale of machinery 
or mechanical devices where dissatisfaction with the bargain so often 
develops. Harres fer  Co. v. Carter ,  w p m ;  Pate v. Blades, 163 N.  C., 
267, 79 S. E., 608; U a c h i n e  Co. 1 . .  X c k ' a y ,  161 N.  C., 584. 77 S. E., 
848; Machine Co. I > .  RuZlock., 161 N .  C., 1, 76 S. E., 634; CTnit?ype C'o. I*. 

Ashcraf t ,  supra;  Hachine  Co. v. F e e z ~ r ,  152 S. C., 516, 67 S. E., 1004; 
Cash Regisfcr  Po. I ? .  Townsend,  supra. 

I f  contradiction may be found in some of these cases, it is not neces- 
sary that we follow those less inclined to protect, against parol evidence, 
the integrity of contracts which hare been reduced to writing, and thus, 
in trying to prevent fraud on the one part, open an even wider door for 
its perpetration on the other. 

Ordinarily, a mere statement of opinion cannot he held for fraud. 
The Court is aware that there are exceptions to the rule and also cogni- 
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zant of the exceptional circumstances which give rise to them. Machine 
Co. v. Feezer, supra. We do not think they appear in the instant case. 

There is throughout the judicial treatment of this subject a manifest 
attempt to follow the definition which we have given, and where the 
representations held for fraud are partially or wholly stated in the out- 
ward form of an opinion. they will be found to relate to some essential 

2 " 
character, quality or capacity inherent in the machines sold, absolute in 
their nature and indistinguishable from factual statements. Machine 
Co. v. Feezer, supra; Machine Co. v. McKay, supra. Without going 
into a dialectic discussion of what may be a fact and what may not be 
a fact, we are convinced the representations upon which the defendant 
relies stand too far away from factual misrepresentations to consti- 
tute actionable fraud. Harvester Co. v. Carter, supra; Cash Register 
('0. v. Townsend, supra. At most, they are mere comparisons of one 
kind of machinery with another, of purely relative import, much as if a 
trader said to a prospect: ('My horse is better than the one you have, 
will do more work, and save you money." I n  any other view, they are 
merely promissory statements which cannot be held for factual misrepre- 
~entations. 

I n  principle the representation under review is more like that in Cash 
Register Co. 71. Townsend, supra (approved and distinguished in Machine 
Co. 71. Feezer, supra), as to which Judge Brown, speaking for the Court, 
said : ('What has been called 'promissory representations,' looking to 
the future as to what the vendee can do with the property, how much he 
can make on it, and, in this case, how much he can save by the use of it, 
are on a par with false affirmations and opinions as to the value of prop- 
erty, and do not generally constitute legal fraud"; citing Benjamin 011 

Sales (7th Ed.), 483, e t  seq.; Gordon v. Parmele, 2 Allen (Mass.), 212 ;  
Lovg I > .  Woodman, 58 Me., 52, and cases there cited; and upon these 
~uthorities, observes : ". . . comn~endatory expressions or exaggerated 
statements as to value or prospects, or the like, as where a seller puffs up 
the value and quality of his goods or holds out flattering prospects of 
gain, are not regarded as fraudulent in law." Such statements were 
held not to be misrepresentations of a '(subsisting fact." 

Since we are of opinion that the representations attributed to Rader- 
macher cannot be held to constitute actionable fraud, it follows that 
defendant's further defense, based entirely upon such representations, 
cannot avail him. Upon the admissions of the defendant in the pleadings 
and upon the trial, plaintiff was entitled to the relief demanded in his 
complaint, and the trial court erred in refusing to sign the tendered 
judgment. The cause is remanded for judgment in accordance with 
this opinion. 

Error and remanded. 
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LAUNDRY MACHINERY Co. v. SKINNER. 

STACY, C. J., dissenting: There is nothing new in this case. The 
Court has heretofore tramped all over the same ground many times. 
See Whitehurst v.  Ins. Co., 149 N. C., 273, 62 S. E., 1067, and Robert- 
son v. Halfon, 156 N. C., 215, 72 S. E., 316, for  statement of appli- 
cable principles and collection of authorities. See also full annotation 
56 A. L. R., 13. 

The  defenses alleged are breach of warranty and fraud. The first is not 
available to the defendant because of the stipulation in the contract. 
Harvester Co. v.  Carter, 173 N. C., 229, 91 S. E., 840; Machine Co. v. 
McClamrock, 152 N. C., 405, 67 S. E., 991. The second is. Nuchine Co. 
v. McKay, 161 N .  C., 584, 77 S. E., 848. Warranty  is contractual. 
Fraud is not. N o  contract or stipulation can stand in the face of fraud. 
.,Machine Co. v.  Bullock, 161 N .  C., 1, 76 S. E., 634; iVliller v. Ilowell, 
184 N.  C., 119, 113 S. E., 621; Tyson v. Jones, 150 N.  C., 181, 63 S. E., 
734; Anno. 95 A. L. R., 768. The case was tried on this latter theory. 

The allegations of f raud are to be read in the light of the circum- 
stances and the situation of the parties. Small I:. Dorseft, 223 N .  C., 754. 

F o r  many years the defendant had operated a laundry and dry- 
cleaning business in Lumberton with machinery of old type and style. 
On 3 June,  1940, plaintiff's agent, who said "he had been having lots of 
trouble" with the model used by the defendant, induced the defendant to 
exchange his old machinery for machinery of a later design and model, 
representing to the defendant that  the later type and model machinery 
would "do better work, more economically and with less labor" than the 
machinery then used by the defendant in his business. Upon these repre- 
sentations, the defendant, who was not familiar with the machinery 
which plaintiff wished to sell, agreed to the exchange, and executed his 
notes for the difference in the trade. The new machinery was installed 
in defendant's place of business and i t  was immediately discovered that  
the machines were not as represented. I t  took more labor to operate 
them, and even then they did not run satisfactorily. Plaintiff's agent 
came to see about them. ('He saw a t  that time that  they would not 
operate," and he sent a representative from the factory to  fix them. The 
representative said he could not fix them without some parts from the 
factory, which he promised to send but they never came. 

As compared with the old machines ('they don't turn  out as good work, 
and they don't turn  out as much vork,  and i t  takes more people to 
operate them." The witness exr~lained in pome detail ~rhere in  the 
machines were defective. 

Plaintiff's agent admitted the substance and purpose of the representa- 
tions. R e  said : "I told Mr. Skinner that  my Company had had some 
difficulty with the kind of press that he then had in his place of busi- 
ness, but that  my  Company had remedied that and had built a new press 
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which was an advanced design and that  it would do the work tha t  was 
required of machines of that  character in a laundry, and I told him i t  
would do i t  with greater economy than the machines he then had and 
that  i t  would turn out more work than the machines he then had, and 
would turn  out superior work to the machines he then had, and I meant 
for him to rely on m y  statements and I made these statements for the 
purpose of inducing him to buy my  machines." 

There iq evidence that  these representations were false. The jury  has 
found they were fraudulently made. Are they sufficient i n  law to with- 
stand motion for judgment on the pleadings? The trial court answered 
in the affirmative. H e  is supported by the pertinent authorities. Anno. 
56 A. L. R., 25 a i d  113. 

I t  will be noted that  the measure of performance was what the old 
machinery would do. This is the standard which the plaintiff's agent 
voluntarily selected for purpose of comparison. The quality of per- 
formance of the old machinery was known to both parties; that  of the 
new was unknown to the defendant. The representations relate to 
measurable and ascertainable facts, not merely to the agent's opinion of 
them. 23 Am. Jur., 788; 12 R. C. L., 384; 37 C. J. S., 228. They were 
made by the agent of a manufacturer of machinery to a user of such 
machinery for the purpose of inducing a sale. Wolf Go. v. Xercantile 
Po.,  189 N. C., 322, 127 S. E., 208; Peebles 1;. Guano Co., 77 K. C., 233. 
I f  falsely made, they seem quite sufficient to support the defense of fraud. 
See Regis fer  C'o. v. Bradshnzc,, 174 N. C., 414, 93 S. E., 898, and Audit 
("0. I ) .  Taylor, 152 K. C., 272, 67 S. E., 582, where similar representa- 
tions were under consideration; also, Pood Co. v. Elliott, 151 h'. C., 393. 

The present case is controlled by the decision in Uni type  Co. v. Ash- 
( raf t ,  155 S. C'., 63, 71 S. E., 61. F o r  all practicable purposes, the two 
cases are on all-fours. There, Walker, .I., speaking for the Court, said:  
"There hare  recently been several cases of this kind before the Court, 
and we have held that  while expressions of opinion by a seller, amount- 
ing to nothing more than mere commendation of his goods-puffing his 
wares, as it is sometimes called-or extravagant statements as to value 
or quality or prospects, are not, as a rule, to  be regarded as fraudulent 
in law, yet 'when assurances of value are seriously made, and are in- 
tended and accepted and reasonably relied upon as statements of fact, 
inducing a contract, they may be so considered in determining whether 
there has been fraud perpetrated; and though the declarations may be 
clothed in the form of opinions or estimates, when there is doubt as to 
whether they w r e  intended and received as mere expressions of opinion 
or as statements of facts to be regarded as material, the question must he 
qubmitted to the jury.' 14  .I. & E., 35; 20 Cyc., 124." 
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T h e  cases of Wolf Co. 23. Xercantile Co., 189 N. C., 322, 127 S. E., 
208; Machine C'o. v. HcKay ,  supra; and  Xachine Co. v. Bullock, suprcc, 
a r e  likewise directly i n  point. Also accordant i n  principle is t h e  case of 

Machine Co. v Peezer, 152 N. C., 516, 67 S. E., 1004. 
I f  these cases a r e  t o  stand, the  judgment  below is correct. 

WINBORNE a n d  DENXY, JJ., concur i n  this  dissent. 

JEFFERSOS STANDARD LIFE ISSURANCE COMPANY v. GUILFORD 
COUNTY. 

(Filed 6 June, 1945.) 
1. Equity # 3- 

A plaintiff may not invoke the aid of a court of equity for application 
of the principle of restitution, it  appearing on the face of the record that 
plaintiff is not without adequate remedy a t  law. 

2. Same-- 
Equity will not lend its aid in  any case, where the party seeking it  has 

a full and complete remedy a t  law. 

5. Counties ## 9, 10- 

Where plaintiff lent money to an individual evidenced by a promissory 
note, with an understanding between plaintiff, such individual and de- 
fendant, a county, that. with the money so furnished, the individual would 
purchase a certain piece of realty in said county and erect thereon a 
building to be used by the county for  municipal purposes, securing the 
plaintiff by a deed of trust, the county also contracting with the individ- 
ual to purchase from him, within a specified time, the said property by 
deed, reciting that  the conveyance was subject to  the debt and deed of 
trust, which the county assumes and agrees to  pay, all of which was 
done, no trust or agency is created, and until or unless there be a refor- 
mation of the deed, the note and deed of trust, the legal remedy of fore- 
closure, under the terms of the deed of trust o r  by civil action, would 
seem to be available to plaintiff. On the other hand, the provisions in the 
deed from the individual to the county, by which the county undertook 
to assume and agreed to pay the indebtedness to the plaintiff secured by 
the deed of trust, is  not enforceable a s  an express contract. Const. of 
N. C., Art. VII, see. 7, Art. V, see. 4. 

4. Counties # 5 :  Taxation # 4- 

The courts determine whether a given project is  a necessary expense of 
a county, but the board of comn~issioners for the county determine, in 
their discretion, whether such project is necessary or needed in the desig- 
nated locality. 
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5. Counties 33 1, 5, 9- 

Every county is a body politic and corporate and has only such powers 
as are prescribed by statute, and those necessarily implied by law, and 
such powers can only be exercised by the board of commissioners, or in 
pursuance of resolution adopted by the board. G.  S., 153-1. Hence, in 
order to make a valid and binding contract, the board of commissioners 
must act in its corporate capacity in a meeting duly held as prescribed 
by law. 

6. Counties §§ 9, 10: Taxation 3 4: Municipal Corpomtions § 44- 

The L'egislature has prescribed the machinery by which a county may 
issue lawful and valid obligations for public purposes and necessary ex- 
penses, and pledge its faith, G. S., Art. 9, 153-69, et seq. And the Legisla- 
ture has expressly provided that approval by the Local Government Com- 
mission of bonds or notes of a county, or other governmental unit, shall 
not extend to or be regarded as an approval of the legality of the bonds 
or notes in any respect. G.  S., 159-12. 

STACY, C. J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Clement, J., a t  19  February, 1945, Civil 
Term of G U I L F O ~ .  

Civil action to recover balance due on promissory note executed by 
C. Clair Conner to plaintiff for money loaned-payment of which is 
alleged to have been assumed by defendant, etc. 

I. Plaintiff bases its alleged right to recover on three separate causes 
of action as set forth in its complaint: 

F i r s t :  On  express contract, for payment of $79,674.45, with interest 
thereon a t  rate of 4 per cent per annum, from certain date, balance due 
upon a promissory note for $100,000.00, dated 1 December, 1936, exe- 
cuted and delivered by one C. Clair Conner to  plaintiff as evidence of a 
bona fide loan in the full amount of principal of said note, payable 
$5,000.00 on 1 December, 1937, and a like amount on 1 December each 
year thereafter until the full amount be paid, with acceleration clause 
therein, and secured by a duly registered deed of trust of even date there- 
with executed and delivered by C. Clair Conner, unmarried, to  Ju l ian  
Price, Trustee, conveying therein a certain lot of land in the city of 
High Point, payment of which note defendant Guilford County agreed 
to assume, and assumed by the terms of a deed dated 10 January,  1938, 
executed and delivered by C. Clair Conner and wife conveying to Guil- 
ford County the said lot of land (less a portion thereof which they had 
conveyed to the city of High Point  for street widening purposes), and on 
which note Guilford County thereafter made payments, leaving the 
balance of principal as hereinabove stated, payment of which has been 
demanded and refused. 
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Second: On quantum rneruit and to establish equitable lien therefor, 
for that pursuant to an agreement between C. Clair Conner and defend- 
ant Guilford County the money loaned by plaintiff, as evidenced by the 
note of C. Clair Conner as described in the first alleged cause of action, 
was used in the purchase of a lot of land in the city of High Point, the 
one described i11 the deed of trust from C. Clair Conner to Julian Price, 
Trustee, and in the erection of a county building thereon, at  the cost and 
reasonable worth of more than $121,000.00, to house and accommodate 
branch offices of the county government in said city, for, among, other 
things, sessions of the Superior Court, which building was erected and 
is used for  a public purpose, and is a necessary expense, and, hence, 
defendant is obligated to pay to plaintiff the balance of $79,674.45 with 
interest, due on said money loaned and invested in said property, and 
that plaintiff having furnished substantially all the moneys with which 
said lot and building were acquired, is entitled to an equitable lien on 
the land and building for the amount of said balance, and that defendant 
is estopped to deny said indebtedness to plaintiff and its right to such 
equitable lien. 

Third: On the equitable principle of restitution, for that defendant, 
having elected not to rescind the transaction, and place parties in siafu 
quo, but to hold and retain property, is obliged to do justice, under the 
circumstances, that is, to compensate plaintiff in the sum of $79,674.45, 
with interest. 

11. Defendant, in answer to the various allegations in the several 
causes of action set up by plaintiff, denies liability to plaintiff in any 
aspect of the factual situation. And for further defense, summarily 
stated, avers : 

1. That on 16 November, 1936, the then board of commissioners for 
the county of Guilford, a t  an adjourned meeting, adopted the following 
resolution : 

"Motion made by Joe F. Hoffman, Jr., and seconded by J. W. Burke 
and carried, that Geo. L. Stansbury, Chairman, is hereby given power 
to negotiate with Clair Conner for the Bradshaw home place property 
in High Point, N. C., and to sign a contract for the purchase of same 
provided the property can be bought not to exceed $32,000.00. This deal 
to be consummated by the Chairman provided Conner will agree to fur- 
nish the County money to erect on said lot a building such as the Com- 
missioners may specify and direct, the total purchase price of lot and 
building not to exceed $100,000.00, Conner to negotiate loan on said 
property for the complete cost price of lot, building and other improve- 
ments, said loan to run for twenty (20) years at an interest rate of four 
(4) per cent per annum, interest to be paid semi-annually and principal 
to be reduced 1/20 each year. As soon as building is completed or within 
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one year from this date the County will take deed to this property, and 
in said year formally assume Conner's total obligation on same. I t  is 
also agreed that the County will hold Conner harmless from the obliga- 
tions incurred by him in connection with this project on behalf of the 
County." 

2. That thereafter on 23 November, 1936, and pursuant thereto, the 
then chairman of said board of commissioners in the name of Guilford 
County, as party of first part, entered into a contract with C. Clair 
Conner, as party of the second part, substantially as follows: That 
whereas an agreement had been entered into between the parties thereto, 
Guilford County, and C. Clair Conner, with the plaintiff here "to pro- 
vide funds for the purchase price of said property, and to erect a build- 
ing and make other improvements thereon," the parties thereto, for 
valuable consideration "contract and agree as follows : - 

"(1) The party of the second part is to take title in his own name 
by a good deed in fee simple to the above referred to property, and to pay 
therefor in cash with funds to be provided by said Jefferson Standard 
Life Insurance Company the sum of Thirty Two Thousand Dollars 
($32,OOO.OO). 

' ( (2)  The party of the second part is to execute to Julian Price, 
Trustee for the Jefferson Standard Life Insurance Company, a deed of 
trust on said property to secure the payment of the purchase price of 
said lot, and also the money to be furnished to erect on said lot a building 
and other improvements as the Board of County Commissioners may 
specify and direct, the total price of lot and building and other irnprove- 
ments not to exceed One Hundred Thousand Dollars ($100.000.00). said , , 

loan to run for twenty (20) years at  an interest rate of four (4) per 
centum per annum, interest to  be paid semi-annually, and principal to 
be reduced one-twentieth (1/20) each year, and the party of the second 
part agrees to furnish to the party of the first part the money to erect 
said building and make said improvements on the lot above referred to 
as said money may be needed by the party of the first part for the pur- 
poses aforesaid. 

"(3 )  As soon as said building is completed, or within one (1)  year 
from the 16th day of November, 1936, the party of the first part will 
take deed to the above described property, and in said deed formally 
assume the party of the second part's total obligation on same, and the 
party of the second part hereby contracts and agrees that as soon as said 
building is completed, or within one (1)  year from the 16th day of 
November, 1936, he will convey all of the above referred to property to 
the party of the first part, and will execute and deliver to the party of 
the first part a good fee simple deed therefor. 
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"(4) I t  is understood and agreed that in carrying out and discharging 
the conditions and obligations of this contract, the party of the second 
part  is acting solely as the agent of, for the benefit of, and on behalf of 
the party of the first part, and the party of the first par t  hereby agrees 
to hold the party of the second part  harmless from the obligations in- 
curred by him in connection with this project on behalf of the party of 
the first part. 

" ( 5 )  The party of the second part  is not to receive any compensation 
for acting as agent as herein provided for." 

3. That  pursuant to the agreement last above set forth C. Clair 
Conner, as agent for Guilford County, purchased and acquired the 
Bradshaw lot in the city of High Point  from Mrs. Sallie J. Bradshaw, 
by deed dated 1 December, 1936, and duly registered in  office of register 
of deeds of Guilford County, and thereafter executed and delivered a 
note to plaintiff in the principal sum of $100,000.00 bearing interest a t  
the rate of four per centum per annum, securing same by execution and 
delivery of a deed of trust to Ju l ian  Price, Trustee, for the benefit of 
plaintiff, conveying the said lot of land. 

4. That  shortly thereafter the then board of commissioners of Guilford 
County let a contract, privately and without advertising for bids, etc., 
for  the construction of said county building in the city of High Point, 
and had same constructed a t  cost of approximately $89,679.61, which 
together with purchase price of lot, and incidental expense, $32,004.00, 
amounted to a total of $121,683.61, part  of which was paid out of the 
general funds of the county and a part  of which was obtained from 
plaintiff on the note and deed of trust executed by C. Clair Conner, as 
hereinabove set forth. 

5. That  on 10  January ,  1938, C. Clair Conner and wife executed a 
deed to Guilford County, which is duly registered, conveying the said 
Bradsham lot and the building erected thereon, and in which deed the 
following appears : 

"This conreyance is made subject to that  certain deed of trust exe- 
cuted by C. Clair Conner to Ju l ian  Price, Trustee for Jefferson Stand- 
ard Life Insurance Company, in the sum of One Hundred Thousand 
Dollars ($100,000.00) recorded in Book 797, page 211, in the office of 
the Register of Deeds, Guilford County, North Carolina, which indebt- 
ednees the party of the second part  hereby assumes and agrees to pay." 

6. That  C'. Clair Conner did not, at any time, have or claim to hare  
any right or  interest in said property, but only was the medium chosen 
by the then board of commissioners and the plaintiff for the purpose of 
circumrcnting the l in~itat ions and provisions of law relating to county 
finances. and the issuance of county obligations, and that plaintiff mas 
kept informed as to all the facts in connectjon with the transaction. 
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7. That the note and deed of trust executed by C. Clair Conner and 
held by plaintiff are invalid and void for these reasons: (a)  County of 
Guilford had no right to mortgage or otherwise create a lien on county 
property either directly or indirectly; (b)  that the county of Guilford 
a t  the time of their execution was prohibited under Article V, section 4 
of the Constitution of North Carolina to contract a debt in the sum of 
$100,000.00 without a vote of the people for that said amount exceeded 
two-thirds of the amount by which the outstanding indebtedness was 
reduced during the next preceding fiscal year, 1935-36; (c) that the 
provisions of the County Finance Act, now Article 9 of Chapter 153 of 
the General Statutes, and of the Local Government Act, now Chapter 159 
of the General Statutes, prescribing procedure by which a county may 
lawfully incur indebtedness for an authorized purpose, were not com- 
plied with. And for all of which reasons the assumption of the payment 
of the said note held by plaintiff, as set forth in the deed of C. Clair 
Conner to Guilford County, is invalid and void. 

111. When the case came on for hearing in Superior Cowt the 
parties through their respective counsel waived jury trial and stipulated 
the facts in detail bearing upon matters pleaded in the three alleged 
causes of action set u p  by plaintiff, and in the further defense averred by 
defendant-the phases pertinent to disposition of this appeal being sub- 
stantially these : 

1. That in 1936 the building facilities for conduct of county govern- 
mental affairs were crowded and there was then need for a county public 
building at High Point to take care of various county gorernmental 
agencies serving High Point Township, with more than 40,000 popula- 
tion and with taxable values in excess of $41,000,000, and that "it was 
the judgment of the several members of the board of county commis- 
sioners of Guilford County that such a public building for the city of 
High Point was necessary and the erection of such a building mould be 
for the best interests of Guilford County." 

2. That the resolution of 16 November, 1936, set out in the further 
defense of defendant, was the only corporate action taken by the board 
of commissioners of Guilford County with respect to the purchase of 
the Bradshaw property and the erection of a county building thereon, 
other than a resolution to the effect that the board had decided to buy 
the property from Mrs. W. G. Bradshaw for the price of $32,000.00 
provided the county could get the money from plaintiff for 20 years at  
4 per cent, and also upon further condition that plaintiff would lend the 
money to the county to build a county office building on the same terms. 

3. That a contract was made with C. Clair Conner, a9 described 
hereinabove as part of defendant's further defense. 
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4. That on 1 December, 1936, Sallie J. Bradshaw, by regular war- 
ranty deed, in due form and under seal, duly acknowledged and regis- 
tered, conveyed the Bradshaw property to "C. Clair Conner." 

5. That the note for $100,000.00 executed by C. Clair Conner was 
dated 1 December, 1936, was in form of a pronlissory note, as direct 
obligation solely of C. Clair Conner, and was signed "Given under my 
hand and seal: C. Clair Conner (Seal).'' 

6. That in the deed of trust executed by C. Clair Conner to Julian 
Price, Trustee, dated 1 December, 1936, "C. Clair Conner, unmarried," 
is named as the maker and Julian Price the trustee, and the deed of 
trust is in form security for the note of C. Clair Conner to plaintiff for 
$100,000.0(1, and contains power of sale in the event of default in the 
manner specified and it is signed and sealed "C. Clair Conner (Seal)." 

7. That the deed from C. Clair Conner and wife to Guilford County, 
dated 10 January, 1938, conveying the Bradshaw lot contains this cove- 
nant:  "This conveyance is made subject to that certain Deed of Trust 
executed by C. Clair Conner to Julian Price, Trustee for Jefferson 
Standard Life Insurance Company, in the sum of One Hundred Thou- 
sand ($100,000.00) Dollars, recorded in Book 797, at page 211, in the 
office of the Register of Deeds of Guilford County, North Carolina, 
which indebtedness the party of the second part hereby assumes and 
agrees to pay." 

Upon the facts as so stipulated, defendant tendered further findings 
of fact that plaintiff did not act in good faith and suggested conclusions 
of law and form of judgment. Denied. Exceptions. Thereupon the 
court finds facts as so stipulated to be true, and further finds that both 
plaintiff and board of commissioners of Guilford County acted in good 
faith. 

And, upon the facts so found, the court concludes as matters of law 
in pertinent part as follows : 

"1. The purchase of the Bradshaw property and the erection of the 
County Public Building thereon in the City of High Point were neces- 
sary expenses of Guilford County, the advisability of which was within 
the discretion and judgment of the Board of County Commissioners of 
Guilford County. Said Board of County Commissioners had full au- 
thority to pay for said property such an amount as they, in their discre- 
tion, deemed proper. The fact that the method of financing used was 
irregular, and the further fact that the assumption of the Clair Conner 
deed o'f truct to Julian Price, Trustee, by Guilford County is unenforce- 
able against the County as an express contract did not and do not abro- 
gate the right and obligation of Guilford County to pay the cost of said 
Bradshaw lot and the County building erected thereon. Guilford County 
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has now, as i t  had in the beginning, the authority to pay for said prop- 
erty. (Exception S o .  11.) 

"2. Guilford County having acquired the County Public Building in 
High Point under the circumstances set out in the Stipulation of Facts, 
and with full knowledge that $100,000.00 of the cost thereof was supplied 
by the Jefferson Standard Life Insurance Company, and having had 
the use of said building, made possible by the said expenditure of 
$100,000.00 by the Jefferson Standard Life Insurance Company, the 
general law, independent of express contract, implies an obligation upon 
Guilford County to do justice and said County of Guilford, in equity and 
good conscience, is liable for the return to the Jefferson Standard Life 
Insurance Company of the remaining portion of said $100,000.00, not 
heretofore accounted for, with interest in an amount commensurate with 
the value of the benefits received by said County. These benefits equal 
or exceed $100,000.00, with interest thereon at the rate of 4% per an- 
num." (Exception No. 12.) 

And, thereupon, the court rendered judgment that plaintiff have and 
recover of defendant $79,674.45 with interest thereon at the rate of 
4 per cent per annum from 1 June, 1941. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Smith, W h a r t o n  & Jordan  for plaintif f ,  appellee. 
T h o m a s  C. H o y l e  and R u p e r t  T.  P ickens  for defendant ,  appe1lan.t. 

WINBORNE, J. I t  is apparent from the language of the judgment 
below that the court, in arriving at  the decision made, applied the 
equitable principle of restitution. However, upon the face of the factual 
situation in hand, we are of opinion and hold that plaintiff may not, at  
this time, invoke the aid of a court of equity for application of that 
principle, since it appears that plaintiff is not without an adequate 
remedy at law. Equity will not lend its aid in any case where the party 
seeking it has a full and complete remedy at law. T o w n  of Zebulon v. 
Dawson,  216 N. C., 520, 5 S. E .  (2d), 535 ; In re Es ta te  of Daniel,  ante ,  
18. 

What, then, is the remedy at law? The plaintiff holds the sealed 
promissory note of an individual obligor, C. Clair Conner, secured by a 
deed of trust signed, sealed and delivered by C. Clair Conner, in whom 
the deed, signed, sealed and delivered by Mrs. Sallie J. Bradshaw pur- 
ports to vest the title. The deed is made to C. Clair Conner individually, 
and in executing the note and the deed of trust securing the note he 
signed and sealed each as an indivdual, and does not purport to sign in a 
representative capacity. Moreover, the deed, the note and the deed of 
trust are clear and unambiguous, and there is in neither any expression 
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tending to show agency or from which agency may be inferred. Under 
such circumstances, so long as the deed, the note and the deed of trust 
remain as they now are, a trusteeship may not be read into the deed, nor 
may an agency or the name of another partj- be read into the note and 
into the deed of trust. 

See Restatement of the Law of Agency, section 325, 1 Mecheni on 
,lgency (2  Ed.), section 1408 et sey., ~ar t i cu la r ly  sections 1420 and 
1425. Also, B r y s o ~ ~  v. Lzicns, 84 N.  C., 680; Hicks  v. Kencin, 139 N. C., 
337, 51 S. E., 941; Basnight  v. Jobb ing  C'o., 148 K. C., 350, 62 S. E., 
420. 

Thus, until or unless there be a reformation of the deed, the note and 
the deed of trust, the legal remedy of foreclosure under the terms of the 
deed of trust or by civil action would ~ e e m  to be available to plaintiff. 

And so far  as the rights of Guilford County in and to  the Bradshaw 
property are concerned, i t  holds a deed from C. Clair Comer  which is 
made expressly subject to the deed of trust securing the note which 
plaintiff holds. 

On  the other hand, .rve agree with the court below tha t  the provision 
in  the deed from C. Clair Conner to Guilford County, by which the 
county undertook to assume and agreed to pay the indebtedness to plain- 
tiff secured by the deed of trust as aforesaid, is not enforceable as an 
express contract. The  Constitution of North Carolina, Article VII, 
section 7, declares : "No county, city, town, or other municipal corpora- 
tion shall contract any debt, pledge its fai th or loan its credit, nor shall 
any tax be levied or collected by any officers of the same except for the 
necessary expenses thereof, unless by a vote of the majority of the quali- 
fied voters therein." The Constitution, Article V, section 4, further 
prexribes the limit by which counties may be authorized to incur public 
debt. 

And the decisions of this Court uniformly hold that what are neces- 
sary expenses is a question for judicial determination. The  courts deter- 
mine whether a given project is a necessary expense of a county, but the 
board of commissioners for the county determine in their discretion 
whether such project is necessary or needed in the designated locality. 
Among others, see the cases of Henderson v. Wilming ton ,  191 N .  C., 269, 
132 S. E., 25;  Palmer  v. f l a y u ~ o o d  County ,  212 N .  C., 284, 193 S. E., 
668; S i n g  v. Charlotte,  213 N. C., 60, 195 S. E., 271; Power  Co.  r. C l a y  
C o u n t y ,  213 N .  C., 698, 197 S. E., 603, and cases cited. 

Moreover. every county in the State is a body politic and corporate 
and has only such polvers as are prescribed by statute, and those neces- 
sarily implied by law, and such powers can only be exercised by the 
board of commissioners, or in pursuance of a resolution adopted by the 
board. G. S., 153-1. Hence, in order to make a valid and binding 
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contract the board of commissioners must act in its corporate capacity in 
a meeting duly held as prescribed by law. London v. Comrs., 193 N .  C., 
100, 136 S. E., 356; O'Neal v. Wake County, 196 N.  C., 154, 145 
S. E., 28. 

Furthermore, the Legislature has prescribed in the County Finance 
Act, Article 9 of chapter 153, G. S., the machinery by which a county 
may issue lawful and valid obligations for public purposes and necessary 
expenses, and pledge its faith. The Act applies to all counties. G. S., 
153-71. And the Legislature, in the Act creating the Local Government 
Commission, expressly provides that approval by the commission of 
bonds or notes of a county, or other governmental unit, shall not extend 
to or be regarded as an approval of the legality of the bonds or notes in 
any respect. G. S., 159-12. 

Testing the present case by these constitutional limitations and statu- 
t ~ r ~ - ~ r o v i s i o n s ,  and decisions of this Court interpretive thereof, it is 
sufficient to point to the lack of any corporate finding that the proposed 
undertaking, the purchase of a lot and the erection of a building thereon, 
was necessary or needed in the city of High Point for county govern- 
mental purposes. This is fundamental to the undertaking. ,4nd the 
fact that "in the judgment of the several members" of the board of com- 
missioners such a public building was necessary is not a corporate action, 
and determinative of the fact. See London v. Comrs., supra. Whether , L 

the present board of commissioners for Guilford County may now supply 
the deficiency nunc pro tunc and proceed to act in the premises is not 
now before us. 

For reasons stated in this opinion, in the judgment below there is 
error. 

Error  and remanded. 

STACY, C. J., took no part in the consideration or decision of this case. 

WACHOVIA BANK & TRUST COMPANY, TRUSTEE, V. STEELE'S MILLS, A 

CORPORATION; J. W. BIcKENZIE, W. F. SUMMERS, J. C. McKENZIE, 
0. D. BLAND. I. B. PITTAIAN, F. 3f. hIORRIS, A N D  J. PICKETT LEAK, 
a STOCKHOLDER OF STEELE'S MILIIS WHO Is SUED IN BEHALF OF HIM- 
SELF AND I N  BEHALF O F  I ~ L L  OIIER STOCKHOLDERS OF SAID CORPORATION, A N D  

1%. C. DIGGS. AX EMPLOYEE OF STEELE'S MILTIS WHO Is SUED IY 

BEHAIF O F  HIMSELF AND ALL OTHER EMPLOYEES O F  SAID CORPORATION. 

(Filed 6 June, 1945.) 
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Corporations § 17:  Tnxsts §# l a ,  8a- 

For the purpose of promoting loyalty and good will between itself and 
its employees, by providing financial assistance in emergencies to certain 
of its employees and their dependents, thereby relieving suffering and 
helping such employees when they are  unable to  help themselves, a corpora- 
tion. employing about 500 operators in an isolated village, may transfer 
such funds, a s  may be reasonably necessary to  carry out this purpose, to 
a trust foundation to be administered by a corporate trust company and 
a committee of employees, and the expenditure of such corporate funds 
is  an ordinary and necessary expense of the corporation. 

Trusts  §§ l a ,  8a- 
While the beneficiaries in a trust, created by a corporation for its em- 

ployees, a re  not ordinarily so limited a s  they a r e  here, the instrument 
under consideration gives a committee of employees authority to  make 
loans to employees, who are financially unable to  cope with a n  emergency 
caused by illness or accident, and to invest a limited amount of the trust 
funds in such loans and, where the employee i s  unable, in the opinion of 
the committee, to repay the loan, the committee may remit the obligation 
and cancel the debt; and while the trustee is not liable for losses on loans 
to employees, i t  is the duty of the trustee to require the custodian, of the 
notes representing loans and of the trust funds, to make reports and give 
a n  accounting from time to time, in order that  the limitations set forth 
in the trust agreement on all classes of loans, as well a s  on other benefits, 
may be observed. The instrument is not, therefore, too vague and indefi- 
nite and is valid and enforceable. 

Trusts 8b- 

The judgment entered below goes beyond the terms of the trust in so 
f a r  a s  it  instructs the trustee that the primary purpose of the trust is to 
improve the labor conditions of the grantor by providing for  the general 
welfare of the employees of the corporation, and that  the funds of the 
trust may be used for any emergency giving rise to  financial need, even 
though the need is  not caused by sickness or accident. 

Same- 

d trnst agreement has the status of a contract, and the right to amend 
this trnst has been reserved to the grantor and has not been delegated to 
the court. 

Trusts S 8a- 
The primary rule in the construction of trusts is that the court must, if 

possible, ascertain and effectuate the intention of the creator, unless for- 
bidden by law. 

Same- 
Where a trust is  created for a specific pnrpose and is  so limited that i t  

is not repngnant to the rule against perpetuities, and is in other respects 
Icgnl, the trust may be dealt with only to carry out the appointed purpose. 

I)EVIN. J., took no part ill t h ~  consideration or decision of this case. 
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APPEAL by plaintiff and defendant J. Pickett Leak, from Phillips, J., 
at February Term, 1945, of MECKLEKBURQ. 

An action to test the ~ ~ a l i d i t y  and to construe the terms of a Trust 
Agreement, as hereinafter set forth. 

Steele's Xills, a corporation organized and existing under the laws of 
North Carolina, called the Grantor, executed a Trust Agreement, 30 
December, 1941, naming the Wachovia Bank & Trust Company, Trustee, 
a d  certain employees of Steele's Mills as a Committee, and set forth in 
the Agreement the respective duties of the Trustee and the Committee. 

The pertinent parts of the Trust Agreement are as follows: 
I. '(WITSESSETH: That Whereas, the Grantor has enjoyed the loyal 

and satisfactory support of its employees for many years, and desires to 
further and strengthen the same by establishing a foundation to be called 
the 'Steele7s Xills Foundation,' to which there shall be transferred prop- 
erties and funds which may be used for their benefit and the benefit of 
their dependents in case of illness or emergency, thereby relieving suffer- 
ing and helping them when they are unable to help themselves; and 

"Whereas, the Grantor realizes that the establishment of the Founda- 
tion will materially aid the Grantor in the furtherance and strengthen- 
ing of the loyalty and good will of its employees and in the improvement 
of labor conditions which the Grantor considers essential to the satis- 
factory operation of its business," . . . 

2. "Beneficiaries. (1) Only employees (and members of their imme- 
diate families who are entirely dependent upon them for support), who 
have been employed by the Grantor for at  least one continuous year 
immediately preceding their request for help, shall be eligible for the 
benefits provided hereunder. 

"(2) Employees who leave the employ of the Grantor shall forfeit 
any rights they may have to the benefits hereunder, and they cannot be 
reinstated until they shall have returned and completed at least one 
continuous year of employment by the Grantor. 

"(3)  No one shall be eligible to receive the benefits provided here- 
under unless he or she, or the person upon whom he or she is solely 
dependent, is financially unable to cope with an emergency caused by 
illness or accident. I t  is intended that no employee shall take a selfish 
advantage of the Foundation by trying to obtain help from the Founda- 
tion when he or she is able financially to provide for himself or herself. 

''(4) S o  one %hall receive any benefits hereunder unless and until his 
or her application or request shall have received the approval in writing 
of the majority of the Committee hereinaboue named or their successors. 
The decision of the Committee on each application or request for help 
shall be final, and if any applicant appeals therefrom and/or attempts 
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to compel the Committee to render assistance, such applicant :hall there- 
upon forfeit his or her right to any and all benefits provided hereunder. 

" ( 5 ) '  I f  the benefits extended to the employee are in the nature of a 
loan which he or she fails to repay as agreed upon, he or she shall forfeit 
all rights to further benefits unless it is decided by the majority of the 
Committee that said employee is utterly unable to repay the sum ad- 
vanced, in which event the Committee may convert the loan into a 
donation if they deem it advisable. 

"(6) No loan to an employee shall exceed $100 and the Committee 
shall require security for the loan whenever it is available. Interest at 
the rate of 670 per annum shall be charged on said loans. 

" ( 7 )  No loans shall be made to any employees for the use of them- 
selves or their dependents if the illness or accident causing the emer- 
gency resulted from the violation of any of the criminal laws, or from 
intoxication. 
"(8) Expenditures of the trust fund, including costs of administra- 

tion, shall not exceed in any one year, the income for that year plus 5 %  
of the original principal except, under extraordinary conditions such as 
epidemics, as to which the Committee shall be the sole judge, additional 
sums may be expended with the written approval of the Grantor. At 
no time shall loans to employees exceed 20% of the original trust funds. 

" (9)  Ko expenditure of the trust funds, except for expenses of admin- 
istration, may be made within one year of the date of this agreement 
unless during said year the Grantor is compelled to operate its business 
on a short time basis, thereby causing an emergency with which its 
employees may not be able to cope, as to all of which the Committee 
shall be the sole judge. 

"(10) Any and all expenses which may be incurred in connection 
with the establishment of the Steele's Mills Foundation, its administra- 
tion, taxes, or otherwise, shall be paid out of the trust fund." 

3. "Ternzincction of Trusi. The trust hereby created shall continue 
for a period of twenty years from the date of this agreement, but the 
Grantor may sooner terminate it by giving written notice thereof to the 
Committee and the Trustee. Upon the termination of the trust all 
funds and properties then in the hands of the Trustee shall be dis- 
tributed to such of the employees of the Grantor as the aforesaid Com- 
mittee shall determine to be most deserving, based upon their faithful 
and loyal services to the Grantor and the amount of their salaries or 
wages rather than their financial needs at the time. Xo employee shall 
share in the distribution of the trust funds unless he or she shall have 
had at least five years continuous service with the Grantor immediately 
peceding the termination of the trust. Under no circumstances shall 
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any of the funds or properties held under this agreement inure directly 
or indirectly to the Grantor or be used in its behalf. 

"The Grantor reserves the right at any time and from time to time to 
change or amend any of the provisions herein contained except that the 
Grantor hereby renounces the right to change or modify the primary 
purpose of the Steele's Mill Foundation or this trust and the Grantor 
further renounces any and all right to revest in itself, its successors or 
assigns, any of the funds or properties at  any time constituting the trust 
estate created by this agreement." 

4. At the time of the execution of the above Agreement, the Steele's 
Mills delivered to the Trustee, cash and securities in the sum of $28,610, 
and during the year 1942 the sum of $25,000.00. 

5. The Government of the United States, in computing the income 
and excess profits taxes of Steele's Mills, for the year 1941, disallowed 
the deductions claimed for payments to the Steele's Mills Foundation, 
and assessed a deficiency tax against the Corporation in the sum of 
$22,257.27; whereupon, on 10 December, 1943, the Grantor amended 
the original Agreement creating Steele's Mills Foundation, and provided 
in substance that if payments to the Steele's Mills Foundation were not 
deductible as an ordinary and necessary expense of the corporation, and 
therefore exempt from State and Federal income taxes, the trust fund 
should be liable for said taxes and any expenses incurred in contesting 
the payment thereof. 

J u r y  trial was waived and by written stipulation his Honor was 
authorized to hear the evidence, find the facts and enter a declaratory 
judgment on the questions raised by the pleadings. Judgment was 
entered holding that the Trust Agreement was not too indefinite and 
vague, either as to beneficiaries or as to the purposes to which the funds 
may be devoted, to enable the court to enforce the same, but that on the 
contrary, the said Agreement is valid and enforceable; and that funds 
turned over to the Trustee under the said Trust Agreement were expended 
for the ordinary and necessary expenses of the business of the corpora- 
tion, and for a proper corporate purpose. 

Among other things, the judgment also contained the following : "The 
plaintiff trustee is advised and instructed that the primary purpose of 
Steele's Mills Foundation is to improve the labor conditions of Steele's 
Mills by providing for the general welfare of the employees of said 
corporation, and by providing financial assistance to individual em- 
ployees in times of emergency; that the specific means for accomplishing 
said primary purpose set out in the trust agreement are not exclusive, 
especially in view of the right of amendment therein reserved. The 
plaintiff trustee is advised and instructed, and it is hereby declared as 
between all the parties to this action, that under the termk of the trust 
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instrument, without amendment, funds of the Foundation may be used 
with the approval of the majority of the Committee referred to in the 
agreement, not only for making loans to employees within the limits 
therein specified, but also for making outright gifts which are not subject 
to said limitation, and for providing financial assistance through fur- 
nishing medical aid or other material benefits; and that these things may 
be done not only in cases of emergency caused by sickness or accident, 
but in case of any emergency giving rise to, or accompanied by, or caused 
by, financial need; and that the grantor has the right at  any time to so 
amend the trust instrument as to make said funds available upon the 
exercise of a proper judgment and decision, either by the trustee or by 
the committee, for any purpose which promotes the general welfare of 
the employees of Steele's Mills and their dependents." 

From the judgment entered, the plaintiff and the defendant, J. Pickett 
Leak, a stockholder of Steele's Mills, appealed to the Supreme Court, 
assigning error. 

James A. Bell and Neal P. Pharr for plaintiff, appellant. 
Plummer Sfewart for defendant, appellant, J. Pickett Leak. 
John M. Robinson and Hunter N .  Jones for defendants. 

DEXNY, J. This appeal presents three questions for determination. 
1. Did the corporation, Steele's Mills, have the right to make payment 

to the Steele7s Mills Foundation (a trust) as a part of the ordinary and 
necessary expense of carrying on its business? 

2. I s  the trust instrument itself too vague and indefinite to be effec- 
tive ? 

3. Does the judgment below properly construe said trust instrument 
and give to the Trustee correct instructions as to the administration and 
final distribution of the trust funds? 

The village of Steele7s Mills is somewhat isolated from other populous 
communities and constitutes a separate and distinct community of its 
own. The corporation employs about 500 operators and they, together 
with their families, constitute a village of approximately 1,500 people. 

The primary purpose for creating this trust was to promote loyalty 
and good will between the Steele's Mills and its employees by providing 
financial assistance to certain of its employees and their dependents in 
emergencies. Ordinarily the beneficiaries in such a trust are not so 
limited as they are in the instrument under consideration. However, 
the Grantor fixed the terms of the Trust Agreement, limited the bene- 
ficiaries and prescribed the procedure for obtaining the benefits there- 
under. 
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Who are the primary beneficiaries under this trust? I t  is stated in the 
Trust Agreement that the properties and funds transferred to the Steele's 
Mills Foundation may be used for the benefit of the employees of Steele's 
Mills and the benefit of their dependents "in case of illness or emer- 
gency, thereby reliering suffering and helping them when they are unable 
to help themselves." And further that "KO one shall be eligible to 
receive the benefits provided hereunder unless he or she, or the person 
upon whom he or she is solely dependent, is financially unable to cope 
with an emergency caused by illness or accident." We think such funds 
as may be reasonably necessary to carry out this purpose, may be trans- 
ferred by the Grantor to the Steele's &fills Foundation and that the 
expenditure of such corporate funds is an ordinary and necessary expense 
of the corporation. Corning Glass Works 1). Lucas, 68 A. L. R., 736, 
37 F. (2d), 798; American Rolling Mill Co. v. Com'r of Infernal Reve- 
nue, 41 F .  (2d), 314; Forbes Lithograph X f g .  Co. v. White,  42 F.  
(2d), 287; Commissioner v. Heiwinger, 320 U. S., 457, 88 1;. Ed., 197; 
Poinset Mills, 1 B. T. A., 6 ;  E l m  City Cof fon Mills, 5 B. T. ,I.. 309; 
Elgin lTational Watch Co., 17 B. T. A, 339. 

I n  American Rolling Mill Co. v. Corn'r of Internal Revenue, supra, 
it is said : "It is accented as true in the industrial world that strikes and 
shifting labor conditions impair efficiency of production, and that con- 
tentment and well-being add to the skill and productivity of workmen. 
Acting upon that principle, the large industries of the country almost 
without exception have engaged in mutual interest work in one form or 
another with their employees, with the view of contributing to their 
comfort and pleasures, encouraging them to purchase homes, and giving 
them such interest in the community as to make them an asset of the 
bueiness. Such work has been considered by the courts as a corporate 
function having a substantial relation to the progress and success of the 
industry. Thus it has been held that expenditures for hospitals, dis- 
pemaries, medical services, schools, libraries, churches, and recreational 
centers are all necessary and proper expenditures in aid of corporate 
purposes." 

The authority giren to the Committee in the Trust Agreement to make 
loans to employees of the Steele's Mills is incidental. Investment of a 
limited part of the trust funds in loans to employees of Steele's Mills, 
under certain conditions, is authorized by the Trust Agreement. And, 
if in the opinion of the Committee the employee is unable to repay the 
loan, the Committee has the authority to remit the obligation and cancel 
the note. 

The designated agent who disburses the proceeds from these loans, 
holds the notes executed by the employees of Steele's Mills, and collects 
the principal and interest thereon, is a fiduciary and accountable to the 
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Trustee for all funds that may come into his hands in such capacity. 
llafcher v. Williams, ante, 112, 33 S. E. (2d))  617. While the Trustee 
is not liable for losses sustained in making loans to employees of Steele's 
Nills, under the terms of the Trust Agreement, nevertheless i t  is the 
duty of the Trustee to require the custodian of the aforesaid notes and 
trust funds, to make reports and to give an accounting from time to 
time, in  order that  the limitations set forth in the Trust Agreement on 
this class of loans, as well as on other benefits, may be observed. 

We think his Honor properly held the Trust Agreement valid and 
enforceable. 

I11 considering the third question presented, i t  will be noted that  the 
Court below, in giving the Trustee instructions as to the administration 
and final distribution of the trust funds, advised and instructed the 
Trustee "that the primary purpose of Steele's Mills Foundation is to 
improve the labor conditions of Steele's Mills by providing for the 
general welfare of the employees of said corporation, and by providing 
financial assistance to individual employees in  times of emergency; that  
the specific means for accomplishing said primary purpose set out in 
the Trust  Agreement are not exclusive, especially in view of the right 
of amendment therein reserved." ,4nd further, that  the benefits are 
available, "not only in cases of emergency caused by sickness or accident, 
but i n  case of any emergency giving rise to, or accompanied by, or caused 
by, financial need." We think the judgment entered below goes beyond 
the terms of the Trust Agreement in  so f a r  as i t  instructs the Trustee 
that  the primary purpose of the trust is to improve the labor conditions 
of Steele's Mills by providing for the general welfare of the employees of 
such corporation, and the funds of the Trust may be used for any emer- 
gency giving rise to financial need, even though the need is not caused by 
sickness, or accident. 

I t  is true that the Grantor has reserved the right at any time, and 
from time to time, to change or amend any of the provisions contained 
in the Trust Agreement provided such change or amendment shall not 
"change or modify the primary purpo~e" for which the trust was created. 
But, thus f a r  it has not seen fit to amend the Trust  Agreement so as to 
authorize the Trustee and the Committee to expend any part of the trust 
funds for the general welfare of its eniployees, other than in the manner 
set forth in  said instrument. This agreement has the status of a contract, 
and the right to amend it is reserved to the Grantor and has not been 
delegated to the Court. "The primary rule in the construction of trusts 
is that  the Court must, if possible, ascertain and effectuate the intention 
of the creator, unless forbidden by law." 65 C. J., sec. 241, p. 497, and 
i t  is also stated in see. 264, p. 514: "Where a trust is created for a 
specific purpose and is so limited that it is not repugnant to the rule 
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against perpetuities, and is in other respects legal, the trust may be dealt 
with only to carry out the appointed purpose." I t  is the duty of the 
Court, therefore, to interpret and construe the Trust Agreement as 
written. 

The instructions given to the Trustee in the declaratory judgment 
entered below will be modified as pointed out herein. This modification 
will necessitate a further finding as to whether or not the funds trans- 
ferred to the Steele's Mills Foundation are reasonably necessary to meet 
the expenditures authorized under the Trust Agreement, including 
expenses incident to its administration. I t  is disclosed in the evidence 
adduced in the hearing below that the Steele's Mills Foundation is but 
carrying out an established policy of the Steele's Mills of many years 
standing. Therefore, it should not be difficult to ascertain the amount 
reasonably necessary to meet the requirements of this trust. 

This cause will be remanded for further proceedings i11 accordance 
with this opinion. 

Error and remanded. 

DEVIN, J., took no part in the consideration or decision of this case. 

STATE v. JOHN ISAAC. 

(Filed 6 June, 1945.) 

1. Criminal Law 3 5%: Trial 3 33- 

In a criminal prosecution for murder, argument and contention of the 
State, given in the court's charge to the jury, that prisoner was armed 
with a shotgun when he inquired for  deceased at  her home shortly before 
the homicide, which was not only unsupported by the evidence, but was 
in direct conflict with the State's undisputed evidence on the very point, 
constitutes harmful error, even though not called to the attention of the 
court at the time. 

2. Same- 
The rule, that requires an objection at the time to an erroneous state- 

ment in the charge of the contention of the parties, does not apply on the 
trial of first degree murder, such statement includes the assumption 
of sworn evidence against the prisoner, tending to show previous malice 
and vitally necessary upon the question of premeditation, where this 
evidence had been excluded or where no such evidence had been given. 

DEVIN, J.. dissenting. 
SCEIENCK and SEAWELL, J J . ,  concur in dissenting opinion. 
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APPEAL by defendant from i l rmstrong,  J., at November Term, 1944, 
of CATAWBA. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of one Mrs. Floyd Sigmon. 

Mrs. Floyd Sigmon and her husband, Russell Sigmon, lived about tell 
miles from the town of Conover, where they both worked in a furniture 
factory. The defendant, John Isaac, lived about a quarter of a mile 
from the home of the Sigmons. J. E. Sigmon, an uncle of Russell 
Sigmon, lived about halfway between the homes of Russell Sigmon and 
the defendant. 

On the morning of 16 August, 1944, between 7:30 and 9 :00 o'clock, 
the defendant and his sister's boy, Kenneth Hollar, went in defendant's 
car to the home of Russell Sigmon. Kenneth Hollar and Bobby Lee 
Poovey, 15 years of age, a son of Mrs. Russell Sigmon by a former mar- 
riage, worked most of the morning changing the tires on defendant's car. 
Mr. and Mrs. Russell Sigmon had gone to work before the defendant 
and Kenneth Hollar arrived. The defendant remained with the boys 
while they were changing the tires and left in his car about 11 :30 a.m., 
according to the testimony of Bobby Lee Poovey. This witness further 
testified: "The next time I saw him was about 2 :00; he came down the 
road to our house and wanted to know where my mother was and I told 
him I did not know; mother was not at home then. Isaac was walking 
and he did not have anything in his hand. He stayed there about five 
minutes. Our home is off the main road and he came down to the house. 
When I told him Mother was not there he left and went back up the 
road towards his home." 

J. E. Sigmon, testifying for the State, said, in substance: The defend- 
ant kept his gun at his house and on 1 6  August, 1944, he talked with him 
but did not see him. That he was not well and was in his bedroom. 
The defendant came in the house and he heard him and talked to him 
and knew his voice. The time was between 2:00 and 4:00 o'clock in 
the afternoon. He said, '(Where are you going, John?" and he said "I 
am going to watch for squirrels." He  left and was next seen at  the 
home of Russell Sigmon, about 6 :00 o'clock that same afternoon, where 
he shot and killed Mrs. Floyd Sigmon. 

The defendant at  the trial below interposed a plea of insanity caused 
by the excessive use of bromides and intoxicants. 

Evidence for the defendant tended to show that he had been addicted 
to the use of whiskey and narcotics for many years. I n  1943 he was a 
patient at  Broad Oaks Sanatorium for about six months. I11 March, 
1944, he had an automobile accident in which he sustained a broken 
neck. Since he left Broad Oaks Sanatorium, he has used "Stanback" 
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excessively, averaging six to eight packages and sometimes as many as 
fifteen packages a day. 

Verdict: Guilty of murder in the first degree. Judgment: Death by 
asphyxiation. 

Defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

John W .  Aileen and John C'. Stroupe for defendnnf. 

DENNY, J. During the concluding argument on behalf of the State, 
the solicitor stated to the jury that the defendant went to the home of 
J. E .  Siginon about 2:00 p.m. on the day of the homicide, and got his 
shotgun and went from there to the home of the deceased and asked 
Bobby Lee Poovey where his mother was, and, at the time he made the 
inquiry, he had the shotgun with him. Whereupon, defendant's counsel 
objected to this argument and requested the court to direct the jury that 
this argument was not substantiated by the record, which would show 
that at the time defendant went to the home of the deceased and asked 
Bobby Lee Poovey where his mother was, the defendant did not have 
a shotgun. The court overruled defendant's objection, denied his request, 
and instructed the jury "that they should rely upon their own recollec- 
tion of the testimony and not the solicitor's recollection or counsel for 
defendant's recollection," to all of which the defendant in apt time 
excepted. Thereafter, his Honor, in his charge to the jury, in reviewing 
the testimony, gave as a contention of the State "That after the defend- 
allt left there that he went back towards his own home and later went 
over to Mr. J. E. Sigmon7s where he had been keeping his gun and the 
shells, and there talked to Mr. Sigmon and got his gun; that that was 
about 2 :00 p.m. Then the State contends that the defendant from there 
went to Mr. Russell Sigmon7s at about 2 :30 and asked Bobby Lee where 
his mother was or if she was working. Then the State contends that he 
had planned this killing; that he went and got the shotgun and ammuni- 
tion from Mr. Sigmon's and asked Bobby Lee where his mother was, 
and when he found she was not there, the State contends he went some 
place where the toilet mas; . . . and waited there in the afternoon until 
Mrs. Sigmon went there to the toilet about 6 :00 o'clock." 

The defendant likewise excepted to the foregoing part of the charge. 
These exceptions must be sustained. 

The argument of the solicitor and the contention of the State given 
in the charge to the jury, to the effect that the defendant was armed with 
a shotgun m~hen he went to the home of Russell Sigmon about 2 :00 p.m., 
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on 16 August, 1944, and inquired of Bobby Lee Poovey where his mother 
was, are not supported by the evidence, but, on the contrary, are in 
direct conflict with the State's undisputed evidence on this point. 

The argument of the solicitor and the contentions of the State, to 
which the defendant objected, had a direct bearing on the question of 
premeditation and deliberation, and were prejudicial. 

The State contends that since counsel for the defendant failed to call 
this matter to the attention of the court at the time, he has waived his 
right to object. Ordinarily this is true. 8. I * .  B r i t t ,  post, 364. But we 
think the facts here constitute an exception to the general rule and come 
within the principle laid down in 8. v. Love ,  187 N .  C., 32, 121 S. E., 
20, in which case the holding is succinctly stated in  the syllabus thereof, 
as follows: "The rule that requires an objection a t  the time to an 
erroneous statement in the charge of the contention of the parties, does 
not apply on the trial of first degree murder, when such statement in- 
cludes the assumption of sworn evidence against the prisoner upon the 
trial, that had been excluded, tending to show previous malice of the 
prisoner, vitally necessary upon the question of his premeditation." 
Moreover, the defendant had already challenged the correctness of the 
evidence on which the contentions were based and requested the court to 
instruct the jury as to what the evidence did show. This should have 
been done. Curlee  v .  Scales,  223 K. C., 788, 28 S. E .  (2d), 576. The 
court, however, overruled the objection and denied the request for instruc- 
tions. I t  is equally as harmful to base an argument or a contention on 
a statement of facts unsupported by the evidence as it is to base them on 
incompetent evidence which has been withdrawn from the jury, and when 
such argument or contention is prejudicial, an exception thereto will be 
sustained. I Iowel l  v. Harr i s ,  220 N. C., 198, 16 S. E. (2d), 829; S. v. 
W y o n t ,  218 N.  C., 505, 11 S. E. (2d), 473; S n z i t h  v. H o s i e r y  .Mill, 212 
N .  C., 661, 194 S. E., 83. I n  the latter case, in considering contentions 
of the plaintiff based on excluded evidence, S f a c y ,  C. J., speaking for the 
Court, said : "The testimony undoubtedly found lodgement in the court's 
mind, and to have called the matter to his attention, as a correctible 
inadvertence, would only have served to emphasize the error. B a n k  c. 
Jlc i lr t l zur ,  168 N. C., 48, 84 S. E., 39; Hecllin 7%. Board  of E d ~ r c a f i o n ,  
167 N .  C., 239, 83 S. E., 483; X p ~ e d  c. P e r r y ,  ib id . ,  122, 83 S.  E., 176; 
S .  v. W h a l e y ,  191 N .  C., 387, 132 S. E.. 6 ;  8. v. C o o k ,  162 N. C., 586, 
77 S. E., 759; 8. u. D i c k ,  60 N.  C., 440. Where the judge himself fails 
to disregard incompetent evidence, or to eradicate it from his own mind, 
it would seem to be asking rather much to require a higher standard of 
the jury. I t s  harmful effect is obvious. Credi t  Corp.  2). Roushall, 193 
N. C.. 605, 137 8. E., 721; h f o r t o n  v. Tl'ufer Po., 169 K. C'., 468, 86 
S. E.. 294." 
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STATE u. Isaac. 

We deem it unnecessary to discuss the other exceptions, since they mag 
not arise on a new trial. 

New trial. 

DEVIN, J., dissenting: Unquestionably the evidence was sufficient to 
warrant the verdict of guilty of murder in the first degree. It appeared 
from the testimony that several hours before the homicide the defendant 
secured his shotgun and shells, and after waiting some time for the 
deceased to return to her home from work, approached within a few feet 
of the outhouse where she had gone and deliberately shot her through 
the heart, saying "You have talked your last word." Then after reload- 
ing his gun and threatening a like fate to her husband, he left the scene, 
and later gave himself up. I t  was testified that he said afterwards he 
had no regrets and would do the same again, that "he had his reasons." 
The deceased was a woman 34 years of age and a wife and the mother 
of five children. 

The evidence as to the circumstances of the homicide was uncontra- 
dicted. The only defense interposed was insanity. I t  was contendcd 
the excessive use of liquor and headache remedies had rendered defend- 
ant mentally irresponsible. A11 the testimony offered by him and the 
cross-examination of the State's witnesses were pointed to that plea. Of 
the twenty-seven exceptions noted during the trial, all but one were in 
that connection. I t  was on the plea of insanity the contest mas waged. 
In  their brief counsel for defendant frankly admit the charge of the 
court on questions of law was free from error. The record, I think, 
shows that the defendant has had a fair and impartial trial, before an 
able and painstaking judge and an intelligent jury. The result should 
not be nullified save for some matter of evidence or judicial instructions 
which seriously would challenge the integrity of the trial. 

The only ground upon which the order for a new trial is based, as set 
out in the majority opinion, is the ruling of the trial judge in relation 
to the testimony of the witness Poovey and the remarks of counsel 
thereon. The circumstances in connection with defendant's exception 
on this point, which the opinion sustains, as shown by the record, were 
these : 

The homicide occurred at 6 p.m. The witness Poovey, son of the 
deceased, testified that the defendant came to the home of deceased about 
2 that afternoon and inquired for the boy's mother. I n  response to a 
question inferentially the witness puts the time at 2 :30. Defendant was 
walking and did not have anything in his hand. Being told deceased was 
not at  home defendant went back towards his home. J. E. Sigmon 
testified the defendant came to his house, which was situated between 
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defendant's home and the home of deceased, and secured his gun and 
shells about ''2 or 3 or 4" o'clock in the afternoon. 

During his argument to the jury the solicitor stated that the defendant 
went to  the home of J. E. Sigmon about 2 p.m. on the day of the honii- 
cide and got his shotgun and went from there to the home of the deceased 
and asked Poovey where his mother was and at  the time he made the 
inquiry he had the shotgun with him. Counsel for defendant objected 
and requested the court to direct the jury this argument was not substan- 
tiated by the record, which would show that at  the time the defendant 
went to the home of deceased and inquired where she was he did not have 
a gun. The court told the jury they should rely upon their own recol- 
lection of the testimony and not the solicitor's recollection or that of 
counsel for defendant, and denied defendant's request. Apparently no 
further reference was made to the matter by the solicitor in his argument. 
However, in his charge' to the jury, in recapitulating the evidence, the 
court stated that Poovev had testified "that the defendant came and 
asked where his mother was working; that he had nothing in his hand 
then, and that he went towards his home then, that the next time he saw 
him was about 6 p.m." ,41so in his charge the court instructed the jurors 
to be governed by their ou7n recollection of the evidence, and if their 
recollection differed from that stated bv the court to take their own 
recollection and not the court's, and ''if counsel on either side in this case 
have stated some parts of the evidence and your recollection differs you 
take your own recollection and not counsel's." 

The solicitor had the rigbt to argue the evidence in the light most 
favorable to the State. There was evidence that defendant secured the 
gun at 2 p.m., and that he went to the home of deceased inquiring for 
her at  2 :30. I t  was not unreasonable to argue that at that time he had 
secured the gun and had it available, notwithstanding Poovey had said 
"he did not have anything in his hand." The court's caution to the jury 
to be governed by their own recollection of the evidence, repeated in his 
charge, coupled with the court's quotation of Poovey's testimony "that 
he had nothing in his hand," would seem to rob this incident of any sug- 
gestion of prejudice. 

I n  S. v. Beal, 199 N. C., 278 (304), 154 S. E., 604, it was said: "The 
general rule is that what constitutes legitimate argument in a given case 
is to be left largely to the sound discretion of the trial court, which will 
not be reviewed on appeal unless the impropriety of counsel be gross and 
well calculated to prejudice the jury." 

I n  the course of stating the contentions of the State, the court used 
this language: '(The State contends . . . that after defendant left there 
he went back towards his own home and later went to J. E. Sigmon's 
where he had been keeping his gun and shells . . . and got his gun; that 
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that  was about 2 p.m. Then the State contends the defendant from there 
went to Russell Sigmon's (home of deceased) a t  about 2 :30 p.m. and 
asked Poovey vhere his mother was or if she was working. Then the 
State contends he had planned this killing; that  he went and got the 
shotgun and animunition from Mr. Sigmon's and asked Poovey where 
his mother was, and xhen  he found she was not there, the State contends 
he went some place (near)  where the toilet was . . . where Sheriff Pit ts  
found the grass mashed down and the cigarette butts and matches . . . 
and waited there until Mrs. Sigmon went to the toilet about 6 o'clock." 

I am unable to agree that  the court's statement of the State's conten- 
tion on this point was prejudicial or unfair. The  defendant's alert and 
experienced counsel heard i t  all and sat by without objection. I f  they 
thought it prejudicial they should have called the court's attention to it 
a t  the time. Certainly the evidence showed that  defendant secured his 
gun from J. E. Sigmon's home, and also that  he wext to the home of 
deceased looking for the deceased. The question which movement pre- 
ceded the other should not be regarded as important in the face of the 
uncontradicted evidence that  both movements actually occurred, and were 
followed in  two or three hours by the deliberate shooting of the deceased 
for whom the defendant had been looking, with the gun he had thus 
secured. I do not think a jury of average intelligence who heard all the 
evidence could have been misled or their verdict influenced to the preju- 
dice of the defendant. 

I t  seems to me the record discloses a willful, deliberate and premedi- 
tated killing, unprovoked and without palliation. The only defense war 
insanity, of which there \i7as substantial evidence. As to that. under a 
correct charge, the jury has determined the issue against the defendant. 
I think the judgment should be affirmed. 

SCHENCI~ and SEAWELL, JJ., concur in this dissent. 

LERSER SHOPS O F  NORTH CAROLINA, INC., r. JEROME ROSENTHA.1,. 

(Filed 6 June. 1945.) 

1.  Deeds # #  5, 14a: Vendor and Purchaser # 5- 

d parol agreement of the conditional delivery of a deed conveying lands 
is valid. m d  it does not contradict the written instrument, but only post- 
pones its effectireness until after the condition has been performed or 
the erent has happened. Such conditional delivery may be from grantor 
to grantee. 
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2. Contracts § l l b :  Vendor and Purchaser § 5a- 

A11 option or offer is just as much subject to the law of conditional 
delivery as any other instrument: and where the delivery imposes a corn 
dition precedent to the effectiveness of the option itself, it cannot be 
converted into a contract without performing the condition. It takes the 
act of hoth parties to coli~nmmate a contract. 

3. Deeds 5 3- 

TTThetlier a deed has been deliver~d in the legal sense is not dependent 
exc1nsi~-ely upon the qneution of its manual or physical transfer from the 
grantor to the grantee, but also upon the intent of the parties. Both the 
delivery of the instrument and the intention to deliver it are necessary 
to the transmutation of title. 

STACY, C. J., dissenting. 
SCHEXCK, J., concurs in dissenting opinion. 

APPEAL by defendant from G r a d y ,  E m e r g e n c y  J u d g e ,  at  April Civil 
Term, 1945, of WAKE. 

(Pertinent facts are stated in the opinion.) 

B a i l e y ,  H o l d i n g ,  Lass i t e r  & W y a t t  f o r  p l a i n t i f ,  appellee.  
J .  C. B. E h r i n g h a u s  for  de f endan t ,  appel lant .  

SEAWELL, J. The plaintiff brought this action to compel the specific 
performance of a contract for the lease of certain real estate of the 
defendant, located at the northwest intersection of Fayetterille and 
Hargett  Streets in the city of Raleigh, North Carolina. The plaintiff 
set u p  in his pleading a n  option signed by the defendant, offering to lease 
the property at the stipulated terms, and acceptance by the plaintiff. 

The defendant admitted that  he signed and delivered the option, and, 
in due time. received notice in writing of the acceptance and intention to 
exercise the option; but in a further defense eet up  that  the documents 
were signed and delivered only upon the condition that  they would not 
become eflective or binding for any purpose until the plaintiff had also, 
within the time nlentioned in the option, secured options for the purchase 
or lease of certain adjoining properties described in the answer, which 
might materially add to the value of the leased property; and that, 
specificallj-, "the instrument and mritings referred to in  the complaint 
should not become effecti~-e and binding unless and until and only upon 
the contingency that  said adjoining properties also should be similarly 
optioned for lease or purchase within the time mentioned in said instru- 
ment." Defendant further alleged that  this condition had not been 
complied with. and that  the '(period allowed to the plaintiff to make said 
clauses and delivery effective has now expired." 
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Upon the trial the defendant assumed the burden of establishing his 
further defense. 

Substantially, the evidence was as follows : 
"I remember the time I executed this Exhibit B the time that I signed 

it. Preliminary to its signing I had been talking with Mr. Robin and 
Mr. Newsome representing Lerner Stores in that connection. I n  reply 
to the question, what, if anything, was said between you all with refer- 
ence to delivery and effectiveness of that instrument, the witness stated, 
'They told me positively if they didn't get the other leases on the Heller, 
Dillon and Thompson property they couldn't use my property, the 27 
feet would be no good to them and they had to have somebody to start 
off and they wanted all four of the properties, that is, the Thompson, 
the Dillon and Heller, and they wanted to go all the way back and take 
in Thompson's property on Hargett Street. On no condition did they 
want my property unless they got that and if I would sign up that was 
the condition.' . . . I agreed to that." 

"With reference to that I told them I would give them an option on 
that understanding. That understanding was prior to the time I signed 
to deliver that paper." 

"They were the first to put forward the idea of it being conditioned 
on that, after thinking it over they said they would agree and I did 
agree to it, too. Preliminary to its signing I said under that condition 
I would sign it. I signed it on that condition. I delivered the option 
on that condition. They did not obtain options or conveyances of either 
of those other three properties before the time of this option expired. 
I don't think they have yet obtained them. Mr. Robin, the representa- 
tive of Lerner Stores, said there was too little space there for the .tore sL 
building. I think that my property had a special value as to saleability 
and leaseability in connection with the adjoining property." 

On cross-examination, the witness further reiterated the statement that 
he signed and delivered the instrument upon the condition stated, and 
added that ('We discussed every phase of the situation and we discussed 
about the other property too. I started to leave and they said under that 
condition we had to have somebody first to sign up to get the options on 
the other three. . . . I didn't sign it until we had that understanding." 

"He proposed that and Nemsome said that under Lose conditions that 
somebody had to start rolling so they could get the other conditions." 

After this evidence had been offered, the court excused the jury with- 
out submitting it to them, and, upon motion of counsel, signed a judg- 
ment giving the plaintiff the relief demanded, and requiring the defend- 
ant to execute a lease upon the described property according to the tenor 
of the options signed by him and their acceptance by the plaintiff. The 
defendant excepted and appealed. 
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Two questions only are posed upon this appeal: Whether delivery of 
an instrument relating to the lease or sale of real property may be the 
subject of conditional delivery by the grantor to the grantee, where the 
condition rests in parol, so as to defeat the effectiveness of the instrument 
when the condition is not performed; and if so, whether in this case the 
defendant was entitled to have his evidence of such conditional delivery 
submitted to the jury. 

I n  many other jurisdictions it is an accepted rule that a deed, espe- 
cially a deed for lands, cannot be the subject of conditional delivery from 
the grantor to the grantee. 16 Am. Jur., secs. 123, 124. I n  such care 
it has been held that the delivery is good but the condition is a nullity. 
This holding is generally upon the ground that the written instrument 
is not subject to parol contradiction. 

This rule has been greatly relaxed with regard to deeds and instru- 
ments not purporting to convey real estate; and there are many reasons, 
not necessary now to state, why promissory notes and papers of like 
character, which i t  is contemplated shall have numerous signatures, 
might be excepted from the rule. One potential reason is that usually 
the parol condition cannot be said to contradict the written paper. 
Therefore, many of the cases of that character cited in the appellant's 
brief may not be considered as decisive of the matter, although they 
comprise a principle which in similar relations, our Court has applied 
to deeds relating to land; that is, that the parol agreement respecting 
delivery does not, in reality, contradict the written instrument, but only 
postpones its effectiveness until after the condition has been performed 
or the event has happened. Jones v. Casstevens, 222 N .  C., 411, 23 
S. E. (2d), 303; Kindler zy. Trust  Co., 204 R. C., 198, 167 S. E., 811; 
Metropolitan Life ?I. Dial, 209 N. C., 339, 183 S. E., 609; Jefferson 
Sfnndnrd Co. 2.. Morehead, 209 N.  C.. 174, 183 S. E., 606. 

While we have frankly stated the contrary rule, there can be no doubt 
that, as we have suggested, our Court has extended the doctrine of con- 
ditional delivery to cover instances where deeds or instruments affectiiig 
lands were so delivered directly by the grantor to the grantee, thus per- 
haps creating or adopting a minority rule. Garrison v. Machine Co., 
159 N .  C., 285, 74 S. E., 821; Gaylord v.  Gaylord, 150 N.  C., 222, 63 
S. E., 1028; Building Co. r .  Sanders, 185 N .  C., 328, 117 S. E., 3, and 
cases cited; Thomas v.  Carteref, 182 X. C., 374, 109 S. E., 384. Disre- 
garding immaterial factual differences, relating to the form and sub- 
stance of the conditions, the cases are too pointed to ignore. 

I n  Grrylord v. Gaylord, .supra, the delivery of the deed, the record shows, 
was made directly from the grantor to the grantee, and of such delivery, 
Jusfice li-oke, speaking for the Court, said: ". . . in the case before us, 
if the instrument having been prepared and signed mas then handed 

, 
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over by Ebenezer to Sam Gaylord, not with the intent that  the title 
should pafs, but with the intent that  Sam Gaylord should hold the same 
as a depository or subject to the control and call of Ebenezer, there was 
no delivery, and the title to the property descended to the plaintiffs, the 
children and heirs a t  law of Ebenezer, subject to the dower of his widow." 
There is cited with approval Tnr l ton  v. Griggs, 131 K. C., 216, in which 
the Court said: ('There must be an  intention of the grantor to pass the 
deed from his possession and beyond his control, and he must actually 
do so with the intent that  i t  shall be taken by the grantee or by someone 
for h im.  Both the intent and act are necessary for a valid delivery. 
Whether such existed is a question of fact to be found by the jury." 
(Above italics ours.) Supporting decisions of like import are cited; 
especially an  extended quotation from Porter  c. T.l'oodlzouse, 59 Cona., 
568 (loc. cit. pp. 234, 235)) that  leaves little for speculation as to what 
the Court meant. A delivery upon condition that  the instrument should 
never become effective according to its terms is, in principle, as much a 
conditional delivery as one made upon condition that  the deed should 
become effective only upon the happening of a specific event. 

T h o m a s  v. Carteret,  supra, is cited in  appellee's brief i n  support of 
the position that  the condition relied on by defendant contradicts the 
contract and cannot be shown by parol. Counsel seem to have overlooked 
the fact that  the opinion recognizes and approves the principle of condi- 
tional delivery, saying: "The principle applicable to a conditional deliv- 
ery has been sanctioned and approved by us in a number of carefully 
considered decisions ; and i t  is now very generally recognized in this and 
other jurisdictions. Farrington 5. McNeiZl, 174 N .  C., 420; Hughes  ?I. 

C'rooker, 148 N.  C., 318; A d e n  5. Doub, 146 N .  C., 1 0 ;  Prat t  T .  C h u f i n ,  
136 N. C., 350; K e l l y  v. Oliver, 113 N .  C., 442, and W a r e  v. Allen,  128 
U. S., 590," citing dnson on Contracts (Am. Ed.) ,  318; Wilson  v. 
P o u w s ,  131 Mass., 539, and Garrison v. ,Vachine C'o., supra,  all of which 
authorities are directly opposed to appellee's position. B u n k  2%. M f y .  Co., 
213 N. C., 489, 493, 196 S. E., 484. 

The decision in T h o m a s  v. C'arteret, supra, rested upon the fact that  
the defendant had admitted in open court that Carteret County was 
entitled to a judgment on the note and mortgage in question, thus cutting 
him out of the suggested defense. The  Court observed : "To admit their 
present validity and biiiding force for any purpose, in adrance of the 
happening of the contingeilt event upon which it is alleged they were to 
take effect, is a t  rariance with the theory of a coliditional delivery, and 
bring3 into operation other principles of law." 

We can find no plausible distinction in principle between the cases we 
have cited and the case a t  bar. 
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I t  has been suggested that the plea of conditional delivery is not avail- 
able against a consummated contract. What is a consummated contract? 
Can an optionee consummate a contract merely by notifying the optionor 
of acceptance, at  the same time ignoring the condition on which the 
option is delivered? I t  takes the act of both parties to make a con- 
summated contract; and an option or offer, although unilateral, is, 
ex necessitate, just as much subject to the law of conditional delivery as 
any other instrument. Under the defendant's evidence, the condition 
imposed was a condition precedent to the effectiveness of the option 
itself, and the plaintiff could not convert it into a contract without per- 
forming the condition. I ts  performance may have benefited the plaintiff 
as well, but defendant alleges, and attempted to prove, that he imposed - 
i t  for his own benefit 

I n  Insurance Co. v. C'ordon, 208 N .  C., 723, 725, 182 S. E., 496, the 
Court quotes, with approval, from Gillespie v. Gillespie, 187 N.  C., 40, 
41 : " 'Whether a deed has been delivered in the legal sense is not depend- 
ent exclusively upon the question of its manual or physical transfer 
from the grantor to the grantee, but also upon the intent of the parties. 
Both the delivery of the instrument and the intention to deliver it are 
necessary to a transmutation of title. Upon the evidence adduced, the 
ultimat; question of delivery was therefore properly submitted to the 
jury. Gaylord v. Gaylord, 150 N. C., 222; Fortune v. Hunt ,  149 N .  C., 
358; Tarlton v. Griggs, 131 N.  C., 216.' Carroll v. Smith, 163 N. C., 
204; Lee v. Parker, 171 N.  C., 144." 

The defendant is entitled to the benefit of his evidence and all the 
inferences from it, taken in the best light, as well as a fair and liberal 
construction of his pleading. Neither can be fairly construed at any 
point into an admission that he had signed or made any contract. H e  
did admit the execution and delivery of the paper upon the conditions 
alleged in his answer, and so testified upon the trial in an attempt to 
establish the fact before the jury. 

I t  follows that the defendant was entitled to go to the jury upon his 
plea of conditional delivery if the evidence offered tended to support such 
defense. We think it does. 

The action of his Honor in dismissing the jury and signing the judg- 
ment tendered by the plaintiff was, in effect, a denial to the defendant 
of the benefit of his further defense and was erroneous. The judgment 
is stricken out, and the cause is remanded for a further hear& in 
accordance with this opinion. 

Error and remanded. 

STACY, C. J., dissenting: Civil action for specific performance of 
contract to lease land. Knott ?;. Cutler, 224 N. C., 427, 31 S. E .  (2d), 
359. 

11-225 
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I t  is alleged in  the complaint that on 8 May, 1944, the defendant gave 
the plaintiff a 60-day written option to lease his store building on the 
terms therein specified; that within the time allowed, the plaintiff noti- 
fied the defendant in writing of its election to exercise the option accord- 
ing to its terms; that a contract was thereupon consummated; that 
thereafter plaintiff requested execution and delivery of lease, and that 
defendant has refused and still refuses to comply with his contract. 
McAden v. Craig, 222 N. C., 497, 24 S. E .  (2d), 1. 

The defense set up in the answer is that as a condition to the effective- 
ness of the option, it was understood the   la in tiff would also obtain 
options to purchase or lease three adjoining properties and exercise them 
within the specified sixty days, which was not done. This understanding 
was by word of mouth. Garrison v. Machine Co., 159 N. C., 285, 78 
S. E., 821; 20 Am. Jur., 956. 

The judgment contains the following recital : 
"The defendant in open court admitted the contract as alleged in the 

complaint, subject only to the defense set up in the answer, and assumed 
the burden thereon, and the defendant having presented his testimony 
and rested his case, and the court being of opinion that the testimony 
of the defendant does not constitute a defense; I t  is, therefore, ordered, 
adjudged and decreed that the plaintiff is entitled to specific performance 
of the contract as set up in the complaint," etc. 

I t  may be conceded the defendant's testimony is equivocal or contra- 
dictory. At one place he says: "We had an understanding that I 
wouldn't deliver it unless they got options on the adjoining property." 
Later, he said : "I had no understanding that is not in that letter.'' But 
this aside. 

The defense of conditional delivery of the option is not available as 
against the subsequently consummated contract. Once an instrument 
becomes a binding agreement between the parties, it is no longer open to 
amendment, modification or contradiction by parol. Ins. Co. v. More- 
head, 209 N.  C., 174, 183 S. E., 606; Rank v. Dnrdine, 207 N. C., 509, 
177 S. E., 635. Par01 evidence is admissible to show conditions prece- 
dent, which go to the effectiveness of the instrument, as that it shall only 
become operative on certain conditions or contingencies, Roebuck v. 
Carson, 196 N.  C., 672, 146 S. E., 708, but such evidence is not admis- 
sible to show conditions subsequent, which provide for the nullification or 
modification of an existing contract. Building Co. v. Sanders, 183 
N.  C., 413, 111 S. E., 708; 32 C. J. S., 857. 

Here the defendant "admitted the contract as alleged in the complaint," 
subject only to the defense of conditional delivery of the option. To 
admit the resulting contract was to forego the defense of conditional 
delivery of the prior instrument. White  v. Fisheries Products Co., 183 
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N. C., 228, 111 S. E., 182. "The unconditional written agreement can- 
not be nullified by appending an antagonistic unwritten condition." 
Watson v. Spurrier, 190 N .  C., 726, 130 S. E., 624. 

Moreover, the defense alleged is not strictly one of conditional delivery 
of the option, but of conditional right of acceptance on the part of the 
optionee (all alleged conditions were to be performed by the optionee), 
which was likewise defeated by an admission of the resulting contract. 
Thomas v. Carteret, 182 N.  C., 374, 109 S. E., 384. The real defense is, 
that no effective contract was ever consummated Bowser v. Tarry, 156 
N.  C., 35, 72 S. E., 74; Pratt v. Chafin, 136 N. C., 350, 48 S. E., 768. 
The allegation of the complaint is, that under and by virtue of the 
option and its acceptance "a contract to enter into a lease agreement 
exists between the plaintiff and the defendant." This is the contract 
which the judgment recites the defendant admitted in open court. Build- 
ing Co. v. Sanders, supra. 

I t  may be the recital contains an inaccurate statement of the admis- 
sion, or what was intended to be admitted, and doubtless it does, neverthe- 
less i t  clearly appears in the judgment and we are bound by it. S. v. 
Dee, 214 N.  C., 509, 199 S. E., 730. 

The manner of reaching the judgment will do, even if somewhat irreg- 
ular. Rankin v. Oates, 183 N.  C., 517, 112 S. E., 32. The practice is to 
affirm in the face of harmless error. Cherry v. Canal Co., 140 N .  C., 
422, 53 S. E., 138. A directed verdict and judgment thereon would 
perhaps have been the practice usually followed, but as the same result 
has been accomplished by the judgment as entered, i t  would serve no 
useful purpose to disturb it. 

SCHENCX, J., concurs in dissent. 

D A V I D  .T f IOBES v. QVEEN CITY COACH COMPANY A N D  FRANKLIN 
A. BROOJIE, A ~ D  GREEKSHORO-FATETTEVIILE BUS L I S E ,  INC. 

(Filed 6 June, 1945.) 

1. Master and Servant § 21c: Automobiles § 23: Appeal and Error § & 

I n  an action to recover damages for allegecl injuries resulting from an 
automobile collision. while there are other allegations of negligence in the 
complaint, the trial below was had on the nlleged theory that. at the time 
of the collision. the bus of the corporate defendants was being driven by 
the individual defendant, an employee and agent of corporate defendants, 
a t  a reckless and high rate of speed and ont of control, and withont 
keeping a proper lookout for  the safety of others traveling upon the 



IK THE SUPREME COURT. 

highway, thereby permitting the bus to  move from its right-hand side to 
its left-hand side of the public highway and immediately in front of 
plaintiff's automobile. Hence, the liability of the corporate defendants is 
grounded solely, and is wholly dependent upon the negligence, if any, 
of the indiridual defendant, under the doctrine of respondeat superior. 

2. Evidence §§ 42b, 4%- 

I t  is  not necessary to the competency of an admission by a party to the 
record that it shall have been made as  part of the res gestce. Admissions, 
\\-hen offered as those of a party to the record, are  competent against him 
when they are against his interest, material and pertinent or relevant to 
an issue ill the case. Such admissions are original, primary, independent 
and substantive eridence. 

3. Evidence § 42c- 

While declarations by a party to the record, who is one of several 
defendants, are competent against him when against his interest, material, 
pertinent and relevant, their admission is not prejudicial to his co- 
defendants, where the court rules that they are  competent only against 
the defendant maliing them and instructs the jury not to consider them a s  
against the other defendants. 

4. Evidence 28: Automobiles §§ 12a, 18a- 
Allegatioiw, in a complaint for alleged personal injuries to plaintiff by 

mi automobile collision, and evidence supporting same, as  to the presence 
of soldier-passengers in plaintiff's car and the fact that one of them was 
killed and others injured by the collision, were proper and competent 
solely to be considered by the jury with respect to the momentum of the 
~ e h i c l e  a t  the time of the crash (which was admitted), the attendant 
destruction and death bearing on the question of negligence and proximate 
cause of the injury. 

3. Automobiles a§ 18g, 2 l c :  Segligence $5 19a, 1 9 k  
111 an action to recorer dnn~ages for alleged injnries to plaintiff resulting 

from an admitted automobile collision, where plaintiff's evidence tended to 
show tliat, a t  the time of the accident, the bus of the corporate defendants 
was being tlriven on the public highway, by the individual defendant, 
c~mployee and agent of corp~)r :~te  defendants, a t  a recliless and high rate 
of speed (ill excess of -15 miles ppr hour, no special hazard existing, G. S., 
3 - 1 4 1 )  : ~ n d  out of control ant1 \vitliout keeping a proper lo~l iout  for the 
safety of Others traveling upon the highway, thereby permitting the bus 
to move oyer from its right-hand side to its left-hand side of the highmar, 
in riolntinn of O. S.. 20-14S, and immediately in front of plaintiff's auto- 
mohile. a head-on collision resulting, and xvhile plaintiff was offering his 
eridence, a:: an accommodation to the mitness, a medical expert was 
allowed to testify for defenda~its. and then plaintiff completed his evidence 
slid rested. defendant introtluci~ig no other e~itlence and also resting, upon 
motion by defentlants for judgment as of nonsnit, G. S., 1-183, the motion 
was properly denied. there heing ample evidence for the jury, and thcrcl 
being no snfficient evidence of contributory uegligence : and it is not neccxs- 
sary to decide ~vhether or not defendants' mot-ion under G .  S., 1.183, W;IS 

aptly made. 
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6. Automobiles § 8- 
The operator of a motor vehicle on a public highway may assume that 

other operators of motor vehicles will use reasonable care and caution 
commensurate with visible conditions, and that they will approach with 
their vehicles under reasonable control and will observe and obey the rules 
of the road. As between operators their duties are mutual and each may 
assume that others will comply with their obligations. 

7. Evidence 5 27- 
Objection to the admission of evidence is rendered harmless by the sub- 

sequent admission, without objection, of evidence to the same effect as that 
objected to and bearing upon the identical matter. 

8. Same- 
Where evidence is improperly admitted and, a t  the conclusion of all the 

evidence, the court rules that the same is incompetent and instructs the 
jury not to consider it, the error in the admission of the evidence is cured. 

APPEAL by defendants from Sink, J., at  February Term, 1945, of 
MOORE. 

Civil action to recover for personal injuries and property damage 
allegedly resulting from actionable negligence of defendants. 

These facts appear from admission in  answer to amended complaint 
offered in  evidence : Defendants Greensboro-Fayetteville Bus Line, Inc., 
and Queen City Coach Company are corporations operating motor buses 
in  the transportation of passengers for hire over certain public highways 
in  Nor th  Carolina. The latter company owns the capital stock and had 
some control over the operation and management of the defendant 
Greensboro-Fayetteville Bus Line. And on 17 July,  1943, one of the 
buses of Greensboro-Fayetteville Bus Line, transporting passengers for 
hire and operated and driven by its employee and agent, the defendant 
Franklin A. Broome, over and along U. S. Highway No. 1, between the 
towns of Sanford and Aberdeen near the town of Vass in said State, 
collided with an  automobile proceeding northward along said highway, 
and operated by the plaintiff with whom several soldiers were riding. 

Plaintiff alleges other facts briefly stated as follows: That  on 17 July, 
1943, in daytime and perfectly clear weather, he left his home a t  Aber- 
deen, traveling in his Plymouth Tudor sedan, and proceeding northward 
along IT. S. H i g h ~ ~ a y  No. 1 ;  that  after leaving the vicinity of the town 
of Vass he picked up three soldiers, paratroopers of the U. S. Army, 
who were standing by the roadside soliciting a ride; tha t  after so doing 
he continued north along said highway-traveling on his side of the 
road and at a lawful rate of speed and keeping a proper lookout; that  
when he reached a point about one mile of the town of Cameron a 
large "pawnger  omnibus" owned by corporate defendants, traveling 
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south of said highway, and driven by defendant Franklin A. Broome, 
approached him at a reckless, negligent, dangerous and unlawful rate 
of speed; that when in a short distance of plaintiff's automobile the bus 
suddenly and without warning, notice or signal left its proper and legal 
side of the public highway and swerved over to the   la in tiff's side of 
the road, immediately in front of plaintiff's car and ran into the car of 
plaintiff with tremendous force and violence, totally wrecking and de- 
molishing plaintiff's car, killing William H. Willett, one of the soldiers 
in the plaintiff's car, and seriously injuring the other soldiers, and 
dangerously, seriously and permanently injuring plaintiff in manner 
thereinafter alleged; and that the injuries sustained by plaintiff and 
damage to his automobile were directly and proximately due to and 
caused by the carelessness and negligence of the defendants (1) i11 that 
the bus was being driven and operated by the defendant driver (a )  when 
he knew that the brakes, steering gear and other portions of the bus were 
defective and out of order, and (b) when he knew, or by the exercise of 
due diligence should have known, that the brakes, steering gear and 
other portions of the bus were so defective and out of order, as to cause 
the brakes to become locked and the driver to lose control of the bus, by 
reason of which i t  would swerve from one side of the road to the other, 
and (2 )  in that with such knowledge he negligently operated the bus in 
its defective condition at  a rate of speed in excess of that prescribed by 
law, with the result that when in the immediate vicinity of plaintiff's 
automobile, the brake on said bus became locked, the steering gear un- 
manageable, and the driver lost control of the bus and permitted it to 
swerve over to plaintiff's side of the road immediately in front of plain- 
tiff's car-crashing into it with terrific force, and (3)  in that the defend- 
ants at the time caused and permitted said bus "to be operated . . . at 
a reckless and high rate of speed without keeping a proper and diligent 
lookout for the safety of others who might be traveling on said highway, 
and negligently and recklessly permitted said automobile to be moved 
from its right-hand side of the public highway to its left-hand side of 
the public road, and immediately in front of the automobile being driven 
a t  the time by plaintiff, as aforesaid . . ." 

Defendants answering the amended complaint deny that the collision 
between the bus and the automobile of plaintiff was due to any negligence 
of the defendants, and aver that "by no wrongful act or omission on the 
part of defendants, the brakes on said bus became locked and the steering 
gear became unmanageable, and that the bus on account thereof left its 
right-hand side of the highway and proceeded over to the left-hand side, 
where the plaintiff, under the circumstances hereinafter set out, negli- 
gently drove his automobile into and against the bus of said defendant." 
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Defendants as further answer and defense plead contributory negli- 
gence of the plaintiff in the operation of his automobile in these respects, 
(1) in violation of statute regulating speed, C. S., 2621 (287)) now 
G. S., 20-141, (2)  in failing to keep proper lookout ahead for traffic 
upon the highway, (3)  in carelessly driving car into the bus, (4) in 
driving without having car equipped with adequate brakes, and (5) in 
failing to seasonably apply such brakes as were upon his automobile 
immediately; and further avers that so far as defendants had any con- 
nection therewith the collision was an unavoidable accident. 

Defendants further moved to strike out the portion of the allegations 
as to killing one of the soldiers and injuring the others, as being irrele- 
vant, immaterial and improper. Denied. Exception. 

The evidence offered by plaintiff tends to show this narrative of perti- 
nent facts: The collision took place on U. S. Highway No. 1 at the 
crest of a very slight hill from which point the roadway can be seen for 
several hundred feet to the north and to the south. To the north of the 
point of collision the highway is straight and almost level for three 
hundred to four hundred yards. Just south of i t  the highway makes 
a very slight curve and goes down grade through a depression and '(could 
be seen three hundred yards." Traveling toward the point from the 
south the wreck was seen from another automobile moving in same 
direction at a point half-way up this incline in the roadway. The high- 
way is paved to the width of twenty-one feet and ten inches with "very 
good shoulders" about eight feet wide. There is a white line along the 
center of the pavement. The collision occurred about mid-afternoon- 
around four o'clock. "It was nice, pretty weather." Plaintiff's auto- 
mobile, a 1940 Plymouth Tudor sedan, was traveling north on his right 
side-the east side of the center line. The bus, of approximately thirty- 
passenger capacity, had been traveling south on its right s i d e t h e  west 
side of the center line, but gradually went to the left just before the 
collision and collided with plaintiff's automobile on the east side of the 
center line. As indicated by condition of automobile, by position of bus 
and automobile as they came to rest "tied together," and by several scars 
or marks on the pavement, the front end of the bus was driven up over 
the motor of the automobile, and on in past the dashboard-just about 
half-way inside the automobile-and the bus knocked the automobile 
backward from the point of collision-three or four feet east of the 
center line-across the highway on an angle of about forty-five degrees 
for a distance of eighty-eight feet entirely onto the shoulder of the road 
on the west side-the bus resting at  an angle from center of highway 
out to the shoulder. The right front of the automobile was broken down. 
Plaintiff had head injury, concussion of the brain causing unconscious- 
ness, four of his teeth were knocked out, his chest was bruised, his finger 
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cut to the bone, and his thigh injured, and his knee caps fractured. One 
soldier was killed and another painfully hurt. (Exception.) As plain- 
tiff's automobile approached point of collision it was traveling a t  speed 
of between thirty and thirty-five miles an hour. The bus, when seen by 
one who heard the noise of the collision, "was going anywhere from 45 
to 60, somewhere in there . . . making good time." 

Testimony was offered that twenty or thirty minutes after the col- 
lision the driver of the truck, defendant Franklin A. Broome, in response 
to question by someone present at  the scene as to ('What happened?" 
stated, "I don't know. I must have gone to sleep." The court overruled 
objection thereto in so far  as it relates to defendant Broome, and in- 
structed and cautioned the jury that the statements could be considered 
as against him, but that they are not competent as to, and should not be 
considered against his co-defendants, Queen City Coach Company and 
Greensboro-Fayetteville Bus Line, Inc. Exception. And again testi- 
mony was offered that defendant Broome responded to inquiry of State 
Highway patrolman that "he didn't know what happened ; that he didn't 
know how the accident happened and he didn't see the car until just a t  
the instant they hit." This testimony was admitted as against defendant 
Broome, but not against his codefendants, and the court gave similar 
instruction as hereinabove just stated. Exception. 

Plaintiff further offered evidence bearing upon the issue of damages- 
pertinent portions of which, to which exceptions are taken, are referred 
to in opinion hereinafter, and need not be incorporated in this statement 
of facts. 

The case was submitted to the jury upon issues as to (1)  negligence 
of defendants, (2)  contributory negligence of plaintiff, and ( 3 )  damages. 
The jury answered the first "Yes," the second "No," and the third 
"$10,875.00." 

From judgment thereon in favor of plaintiff, defendants appeal to 
Supreme Court and assign error. 

U. L. Spence  and J .  Ta lbo t  Johnson  for p l a i n t i f ,  appellee. 
Darneron & Young and M.  G. Boye t t e  for de fendan f s ,  appellants.  

WINBORNE, 5. The record on this appeal discloses that while there 
are other allegations of negligence in the amended complaint as set out 
in the foregoing statement of the case, the trial in the Superior Court 
was had upon the alleged theory that at the time of the collision the bus 
of the corporate defendant was being driven by the individual defendant, 
employee and agent of corporate defendants, at  a reckless and high rate 
of speed and out of control, and without keeping a proper lookout for 
the safety of others traveling upon the highway, thereby permitting the 



h'. C.] S P R I N G  TERM,  1945. 329 

bus t o  move from its right-hand side to its left-hand side of the public 
highway, and immediately in  front of plaintiff's automobile. Hence, 
the liability of the corporate defendants is grounded solely, and is wholly 
dependent upon the negligence, if any, of the individual defendant under 
the doctrine of respondeat superior. Leary v. Land Rank, 215 S. C., 501, 
2 S. E. (2d),  570, and numerous other cases. 

I n  the light of this setting we have considered the several exceptions 
brought u p  by defendants, and grouped here according to related subjects, 
and find in them no prejudicial error. 

I. Exceptions Nos. 4 to 11, both inclusive, and S o  38 relate (1 )  to 
the admission in  evidence of statements of witnesses as to declarations 
of defendant driver of the bus, made 20 or 30 minutes after the accident, 
as to what happened a t  the time of the accident, ( 2 )  to the instruction 
of the court as to the competency of such declarations, and (3 )  as to 
allegations of negligence upon which the case was tried. 

I t  is not necessary to the competency of an admission by party to the 
record that  i t  shall have been made as part of the res g e s t ~ .  I t  is a 
rule of evidence tha t  admissions when offered as those of a party to the 
record are competent against him when the admissions are against his 
interest, material and pertinent or relevant to an  issue in  the case, and 
offered when the declarant is a party to the record a t  the time of the 
offer. Such admissions are original, primary, independent and sub- 
stantive evidence of the facts covered thereby, and may be used to make 
out the opponent's case by proving or disproving the fact in issue. 10 
C. J. S., 1091, Evidence, e t  seq. I V  Wigmore on Evidence, 3d Ed., 
1078. 

I n  the light of these rules of evidence, declarations of the defendant 
driver of the bus were admitted not as a part  of the res gesfcl?, but as 
declarations of a party then defendant to the record. They were against 
his i n t e re~ t ,  were material and pertinent to the issue of negligence on the 
theory upon which the case was being tried, and, hence, were competent 
against him, The court ruled that  the declarations were not competent 
as against corporate defendants and so instructed the jury, and further 
cautioned and instructed the jury not to consider them as against the 
corporate defendants. Hence, it will not be held that  the corporate 
defendants are prejudiced by the aclmission of the testimony. 

11. Exceptions Nos. 1 to 3, both inclusive, and No. 33 relate (1)  to 
the refusal of the court to strike the allegation in the amended complaint 
as to one soldier being killed and others injured in the collision, (2 )  to 
the acImi.sion of evidence to like effect, and (3)  to the charge of the 
court in that  respect. I t  is admitted in a portion of the answer, offered 
in evidence, that  "several soldiers were riding" with plaintiff. And the 
court instructed the jury that '(with respect to the soldiers and what may 
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have happened to them or may not have happened to them . . . is not a 
matter that concerns you. (The sole purpose that the soldiers, and what 
may have occurred to them, may be considered by you is with respect to 
the momentum of the vehicle at  the time of the crash-if a crash you 
shall find there was-and it is admitted there was a crash. There should 
not be and there must not be any consideration given with respect to the 
soldiers or what may have happened to them in your verdict other than 
the consideration in the gathering of the facts for the purpose for which 
that testimony is allowed and that purpose is as the court has just given 
you.)" That part in parentheses is covered by exception. 

The evidence is competent for the purpose for which it was admitted. 
See Powers v. Sternberg, 213 N. C., 41, 195 S. E., 88, where the "at- 
t e n d a ~ t  destruction and death,'' caused by the force with which the car 
in question ran into the truck there is said to establish the negligence of 
the driver of the car as the proximate cause of the injury. Hence, the 
allegations in the pleading and evidence pursuant thereto were proper 
for the purpose indicated. 

111. Exception No. 28 is to refusal of motion for judgment as in 
case of nonsuit. G. S., 1-183. The record shows that, while the plaintiff 
was offering evidence and as an accommodation to the witness, Dr. Lenox 
Baker, a medical expert, was allowed to testify as a witness for defend- 
ants. Then plaintiff resumed the offering of evidence. But defendants 
introduced no other evidence. The record also shows these entries 
written one under the other after the narrative of the testimony of the 
last witness for plaintiff: '(The plaintiff rests. The defendants rest." 
Then this entry follows: ('The defendants, and each of them, now rests 
and each of them collectively and individually moves for judgment as 
of nonsuit upon the closing of the testimony. The motion is denied and 
defendants collectively and individually except." 

Plaintiff makes the point that defendants having offered evidence were 
required under the statute, G. S., 1-183, to make a motion for judgment 
as in case of nonsuit at  the close of plaintiff's evidence, and preserving 
exception thereto, to renew the motion at close of all the evidence, and 
having made the motion only at  the close of all the evidence-lost their 
rights under the statute. But be that as it may, we need not here decide, 
for we are of opinion and hold that timely motions for judgment as of 
nonsuit would have been unavailing to defendants for that the evidence 
taken in the light most favorable to plaintiff as \\e r t ~ w t  d o  in such cases 
is abundantly sufficient to take the case to the jury on the i v n t ~  as to 
negligence of defendants. ,4nd we agree with the court below in instruct- 
ing the jury that there is no sufficient evidence to support an affirmative 
finding on the issue as to contributory negligence of plaintiff, to which 
Exception No. 39 relates. The court could not have held as a matter of 
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law, under such circumstances, that the plaintiff should be nonsuited for 
his contributory negligence. 

There is evidence that the speed of defendants' bus immediately before 
the collision was in excess of forty-five miles per hour, and, therefore, 
prima facie evidence that the speed was not reasonable or prudent, and 
that i t  is unlawful-there being no evidence of special hazard existing, 
G. S., 20-141. There is also evidence that the driver of the bus was not 
passing the plaintiff's car on the right, nor giving to it at  least one-half 
of the main traveled portion of the roadway as nearly as possible, in 
violation of the statute relating to meeting of vehicles. G. S., 20-148. 
Violation of this latter statute would be negligence per se. Tarrant v. 
Bottling Co., 221 N.  C., 390, 20 S. E .  (2d), 565. 

Moreover, it is a general rule of law, even in  the absence of statutory 
requirements, that the operator of a motor vehicle must exercise ordi- 
nary care, that is, that degree of care which an ordinarily prudent per- 
son would exercise under similar circumstances. I n  the exercise of such 
duty it is incumbent upon the operator of a motor vehicle to keep same 
under control, and to keep a reasonably careful lookout, so as to avoid 
collision with persons and vehicles upon the highway. This duty re- 
quires that the operator be reasonably vigilant, and that he must antici- 
pate and expect t h e  presence of others. And, as between operators so 
using the highway, the duty of care is mutual, and each may assume 
that others on the highway will comply with this obligation. 5 Am. 
Jur., Automobiles, sections 165, 166, 167. Murray v. R. R., 218 N. C., 
392, 11 S. E. (2d), 326; Reeves v. Staley, 220 N.  C., 573, 18 S. E. (2d), 
239; Tarrant v. Bottling Co., supra. And in the present case there is 
evidence from which the jury might find that in the operation of the bus 
there was a failure in the performance of such duties. 

Furthermore, as to the alleged contributory negligence of plaintiff: 
"One is not under a duty of anticipating negligence on the part of others, 
but in the absence of anything which gives or should give notice to the 
contrary, a person is entitled to assume, and to act upon the assumption 
that others will exercise care for their own safety." 45 C. J., 705. 
Indeed, the operator of a motor vehicle on a public highway may assume 
that other operators of motor vehicles will use reasonable care and 
caution commensurate with visible conditions, and that they will ap- 
proach with their vehicles under reasonable control, and that they will 
observe and obey the rules of the road. See Shirley v. Ayers, 201 N. C., 
51, 158 S. E., 840, and Murray v. R. R., supra, where other authorities 
are cited. 

IV.  Exceptions Nos. 14 to 20, both inclusive, and 25 to 27, both 
inclusive, are to the admission of evidence bearing on the issue of dam- 
ages. The record shows that in the main other evidence to same effect 
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and bearing upon identical matter was admitted without objection. 
This rendered harmless the admission of the evidence to which exception 
is taken. Ledford 2:. Lumber Co., 183 X. C., 614, 112 S. E., 421; Shelton 
c. R. R., 193 N. C., 670, 139 S. E., 232; Ii~gle v. Green, 202 N. C., 116, 
162 S. E., 476; Gray v. High Point, 203 X. C., 756, 166 S. E., 911, and 
numerous other cases. But  in any event, we do not find the evidence, 
admitted over objection, to be incompetent. I t  was relerant particularly 
to element of diminished earning capacity within the measure of dam- 
ages recoverable as result of personal injury. Ledford z.. Lu~nbcr Co., 
supra; Smifh v. Thompson, 210 N. C., 672, 188 S. E. ,  395. 

V. Exceptions Nos. 2 1  to 24, both inclusive, relate to admission of 
evidence as to value of a watch and a suitcase and its contents lost by 
plaintiff on the occasion in question. However, a t  the conclusion of 
all the evidence the court ruled that  evidence in  these respects is incom- 
petent, and instructed the jury that  in no event should recovery be 
allowed for the loss of these articles. By such action any error in the 
admission of the eridence is cured. See Gray c. High Poinf, supra, and 
cases cited. 
TI. Exceptions Nos. 29 to 32, both inclusire, 34 to 37, both inclusive, 

and 40 to 43$", both inclusive, relate (1 )  to refusal of requests for  
instruction, (2)  to statement of contentions to which no objection was 
made a t  the time, (3 )  to charge of the court ( a )  in defining actionable 
negligence, and (b )  on certain phases of l a ~ v  bearing on damages recover- 
able, and (4)  to failure to define and explain the tern1 "greater weight 
of evidence." Careful consideration of each of these exceptions in the 
light of the theory of the trial, and of the charge as a whole, fails to 
disclose prejudicial error. 

VII .  All other exceptions are either formal or have been abandoned 
and require no discussion. 

I n  the trial we find 
N o  error. 

STATE v. CHARLES T. SUTTON. 

' (Filed 6 June. 1945.) 

1. Criminal Law slf, 41e: Evidence § 1- 

Evidence of prosecutrix. in a trial on an  indictment charging rape. that,  
when confronted with defendant in the sheriff's office the day after the 
alleged crime was committed, she said "that is the man," and that  de- 
fendant made no denial or reply, was clearly competent for the purpose 
of corroborating the witness' former testimony that  defendant was the 
man who assanlted her. 
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2. Evidence # 27: Criminal Law # 48b- 
Evidence competent for one purpose is, in the absence of a request to 

restrict i t  to the one purpose, admissible generally; and the court, in the 
absence of a request to restrict, is not required to do so. 

3. Rape # lc- 
Prosecutrix' evidence, on a trial for rape, as  to what became of her 

pants and sanitary pad, was competent to show why these articles were 
not introduced i11 evidence. 

4. Same- 
The exclusion of testimony of prosecutrix, on cross-examination, rela- 

t i re  to her testimony theretofore given as to whether she knew the 
penalty for the crime of rape, was not prejudicial to defendant. . 

5. Same: Criminal Law § 41e- 

The testimony of a witness, a s  to her impressions and suggestion by her 
that  the prosecuting 11-itness, in a trial for rape, go to a doctor for exami- 
nation, rras competent when offered for the purpose of corroborating the 
prosecutrix, where the court fully instructed the jury that  i t  should 
receive the testimony only for  that  purpose and not as  substantive evi- 
dence, if they found i t  did in  fact so corroborate the evidence of prose- 
cutrix. 

6. Criminal Law # 32a-  

Thew was no error, on trial for rape. in excluding el-idence, sought to 
be elicited from a witness on cross-examination by defendant's counsel, 
as  to the crowded condition of a certain highway about the time of the 
alleged crime, it  nowhere appearing that  there were any people a t  or near 
the scene of the alleged crime a t  the time of its commission and all  the 
eridence for the State tending to show that such crime was committed 
on a side road, off the said highway. 

7. Criminal Law § 41b- 

An exception by defendant, in a prosecution for rape. to the court's per- 
mitting a State's ~ ~ i t n e s s ,  orer  objection. to testify to a statement made 
to him by defendant's sister-ill-law, i11 the absence of defendant, as  to 
where defendant worked, is untenable for the reason that  the statement 
assailed was in direct answer to an interrogatory propounded by defead- 
ant's counsel. 

8. Criminal Law 4le- 

Where the solicitor, in a crinlinal prosecution, objects to qi~estions 
asked a witness, for the purpose of corroborating the defendant before 
the defendant has been upon the stand, i t  is clearly within the discretion 
of the court a s  to whether or not it  will admit such evidence. even after 
assurance that defendant mill bc examined a s  a witness. 

9. Appeal and Error # 29- 

Exceptions to eridence a re  deemed abandoned, when the party so 
oswpting fails i11 his brief to give reason, authority or argument in  
bnpport thereof. 
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10. Rape fj ld- 
In  a criminal prosecution for rape, where the State's evidence tends to 

show that prosecutrix was waiting for  a bus to go to her work in a 
near-by town, when the defendant stopped his car  and offered to give her 
a ride therein to her work, and on her acceptance took her instead off the 
main road to town and into a side road, there feloniously assaulting and 
ravishing her, threatening her with death should she tell anyone, and 
thereafter dropping her near her work to which she immediately went and 
told her fellow employees what had occurred and the next day identified 
the defendant on sight in the sheriff's office, there is ample evidence for 
a jury, and motion to nonsuit and to dismiss the action, G. S., 15-173, 
properly denied. 

11. Ckiminal Law §§ S4b, 59, 65- 

Where there is sufficient evidence to support the verdict and judgment, 
in a capital case, exceptions to the court's refusal to  set aside the verdict 
and to the judgment, are untenable, the granting of the motion to set 
aside the verdict being in the discretion of the court and the verdict fur- 
nishing sufficient predicate for the judgment. 

12. Ckirninal Law § 53b- 
An exception, that the court did not state the law relative to circum- 

stantial evidence, is untenable where the State did not rely primarily on 
circumstantial evidence, but upon direct evidence of positive identification 
of defendant and of the fact that defendant committed the crime of rape 
upon prosecutrix. 

13. Same- 
Recapitulation of all the evidence is not demanded, and the require- 

ments of the statute in this respect are met by presentation of the prin- 
cipal features of the evidence relied on respectively by the prosecution 
and defense. An omission from the charge of a n  important feature of 
the evidence should be called to the attention of the court before the 
verdict is returned. 

APPEAL by defendant f r o m  Burgwyn, Special Judge, a t  October Spe- 
cial  Term, 1944, of NEW HAXOVER. 

T h e  defendant was t r ied upon a bill of indictment charging t h a t  h e  
"did unlawfully, wilfully and feloniously ravish and carnal ly know 
Mrs. Wal te r  Sansbury, a female, by  force and  against her  will." 

T h e  S ta te  offered evidence, including the testimony of the prosecuting 
witness, which tended t o  show t h a t  on 1 August,  1944, the  prosecuting 
witness was wait ing t o  catch a bus a t  the  bus s top i n  Maffitt Village a t  
about  3:00 o'clock p.m., to  come t o  h e r  work wi th  the Western Union 
Telegraph Company i n  Wi lmington ;  t h a t  while she was s tanding a t  
t h e  bus s top the  defendant drove u p  i n  a Dodge automobile and offered 
t o  b r ing  her  into Wilmington and  she accepted his  offer and  got into his 
automobile with the  defendant ;  t h a t  she told defendant where she was 
going, a n d  defendant instead of t ak ing  her  to  her  work i n  Wilmington 
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turned off the highway into a side road, and there by force and against 
her will had carnal intercourse with her in the automobile; that she 
protested and defendant threatened to kill her if she told anyone of what 
he had done; that defendant then drove her into Wilmington and let her 
out of his automobile near the telegraph office where she worked; that 
she went into the telegraph office and there told her fellow employees of 
what had happened; that the next day in the sheriff's office she, the 
prosecuting witness, identified the defendant as the man who had as- 
saulted her. , 

The defendant offered evidence, including his own testimony, which 
tended to show that he, in company with his brother and another, on 
31 July, 1944, left Wilmington for Fort Bragg for the purpose of pur- 
chasing a truck from the Government, that he spent the night of 31 July 
at  the home of another brother, Major Sutton, about 70 miles from 
Fort Bragg, and left there between 9 and 9 :30 the next morning and 
went in  to Fort  Bragg, and then and there found that the truck had been 
sold, and they started back home, leaving Fort Bragg about 12 or 12:30 
o'clock, losing about 40 minutes between Fort Bragg and Fayetteville 
when they stopped to lend their jack to a man on the highway; they got 
to Fayetteville and stayed there doing some shopping and seeking to 
have some repairs made on the car, and left Fayetteville about 2:35 
o'clock p.m., and came on until they got within 25 or 30 miles of Wil- 
mington and stopped at a place called Acme at about 4:00 o'clock to get 
something to eat;  they then came directly to Wilmington and went to the 
defendant's brother's store, getting there about 10 minutes after five 
o'clock, and defendant took his sister-in-law and two children to their 
home on Vance Street, Maffitt Village, and then defendant immediately 
came back to his room and took a bath; that defendant was not in Wil- 
mington between the afternoon of 31 July, 1944, and 10 minutes after 
five o'clock 1 August, 1944; that between 2 :35 o'clock p.m., 31 July, and 
5 :I0 o'clock p.m., 1 August, he was on the road between Fayetteville and 
Wilmington, and the distance between these two towns is about 90 miles; 
that the first the defendant knew of the accusation against him was when 
he was informed thereof by an officer on the afternoon of 2 August, 
1944, and was at  the same time warned by the officer that anything he 
said would be used against him in court. 

The jury returned a verdict of "Guilty of an Assault with intent to 
Commit Rape," and from judgment of imprisonment, predicated on the 
verdict, the defendant appealed, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

Rivers D. Johnson for defendant, appellant. 
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S c ~ ~ n c x ,  J. This case presented a clear-cut question of fact for the 
jury's decision, namely, was the defendant in or near Wilmington be- 
tween 3 and 5 o'clock on the afternoon of 1 August, 1944, and did he 
commit an assault upon the prosecuting witness at  that time? This 
question, by their verdict, was answered by the jury in the affirmative. 
Upon appeal from the judgment of imprisonment predicated on the 
verdict the defendant in his brief sets forth the assignments of error 
relied upon by him for reversal or a new trial, and we will endeavor to 
discuss the assignments in the order they are contained in appellant's 
brief. 

Exceptions Nos. 1 and 2 are to the court's allowing the prosecuting 
witness, orer objection by defendant, to testify that when confronted 
with the defendant in the sheriff's office the day after the alleged assault 
upon her she said "that was the man," and that the defendant made no 
denial or reply. Without deciding the question as to whether the failure 
to make denial or reply by the defendant of such accusation in view of 
the statements made to the defendant by the deputy sheriff that what 
he said would be used against him i11 court, could be considered by the 
jury as evidence against him, the evidence objected to was clearly com- 
petent for the purpose of corroborating the witness7 former testimony 
that the defendant mas the man who had assaulted her, and being com- 
petent for one purpose was admissible generally in the absence of a 
request that the evidence be restricted. Rule 21, Rules of Practice, 
Supreme Court, 221 N. C., 558; S. v. l'uttle, 207 N. C., 649, 178 S. E., 
76; 8. v. Casey, 212 N. C., 352, 193 S. E., 411 ; S. v. Hawkins, 214 
N. C., 326, 199 S. E., 284; S. v. Shepherd, 220 N. C., 377, 17 S. E. 
(2d), 469. 

Exce~t ion S o  3 was to the failure of the court to exclude the testi- 
mony of the prosecuting witness as to what became of her pants and 
sanitary pad. The effect of this testimony was simply that the pad had 
disappeared and that her sister had burned the pants. This evidence 
was competent to explain why these articles were not introduced in 
e~yidence. I n  any event, i t  is not perceived how this evidence could be 
prejudicial to the defendant, and the defendant in his brief states no 
reason or argument nor cites any authority in support of the exception 
and therefore it should be taken as abandoned. Rule 28, Rules of 
Practice in the Supreme C a r t ,  221 N. C., 562-3. 

Exceptions Sos. 4 and 5 are to the exclusion of the testimony of the 
prosecuting witness, on cross-examination, relative to her testimony 
theretofore given in evidence as to whether she knew the penalty for the 
crime of rape. I t  is not perceived how the exclusion of this evidence 
was in any way prejudicial to the defendant, and also no reason or 
argument is stated nor authority cited in the appellant's brief to support 
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the exceptions, and they should therefore be taken as abandoned. Rule 
28, supra. 

Exceptions Nos. 6 and 7 relate to the testimony of the witness, Mrs. 
Patterson, who was allowed to testify as to her impressions and sugges- 
tion by her that the prosecuting witness go to a doctor for examination. 
This witness was offered for the purposes of corroborating the prosecut- 
ing witness and the court fully instructed the jury that it should receive 
her testimony only for that purpose and not as substantive evidence if 
they found it did in fact tend to corroborate the prosecuting witness' 
testimony. The evidence assailed by the exceptions appears to have been 
competent for the purpose of corroborating the prosecuting witness, but, 
however this may be, the jury were definitely instructed not to consider 
it if it did not corroborate her-that it was not substantive evidence. 
These exceptions cannot be sustained. 

Exception No. 8 was to the exclusion of certain evidence, on cross- 
examination, of the witness Yopp, a deputy sheriff, sought to be elicited 
by counsel for the defendant to show the condition of the storm and of 
the traffic conditions on the Carolina Beach Road, when the people were 
being evacuated from the beach, and to show that there were many 
people on the highway. The record discloses that the witness, if per- 
mitted to answer the interrogatories propounded would have answered 
that he knew the army had ordered trucks to evacuate the people on the 
beach, but he did not see any on the road, they did actually evacuate 
people from the beaches, both the Carolina and the Wrightsville Beach. 
This place was out on the Carolina Beach Road. The exclusion of this 
testimony was harmless as it nowhere states that there were any people 
at  or near the scene of the alleged crime at the time of its commission 
which all the evidence of the State tends to show was about 3 :30 o'clock 
p.m., off from the Carolina Beach Road. 

Exception No. 9 was to the court's permitting the witness Yopp, 
deputy sheriff, over objection by defendant, to testify to a statement 
made to him by Nrs. B. F. Sutton, sister-in-law of defendant, in the 
absence of the defendant as to where the defendant worked. This excep- 
tion is untenable for the reason that the stateinent assaiIed was in direct 
answer to an interrogatory propounded by the defendant's counsel. The 
witness was asked by the counsel for defendant to explain why he called 
the shipyard and dry dock when he says he already knew he (defendant) 
worked a t  the Ice Cream Company, and he replied that Mrs. B. F. 
Sutton stated she thought her brother-in-law worked at the dry docks. 
The defendant in his brief states no reason or argument nor cites any 
authority in support of the exception and therefore i t  should be taken 
as abandoned. Rule 28, Rules of Practice in the Supreme Court, supra; 
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and further it is not perceived how the evidence involved was in any wise 
prejudicial to defendant's cause. 

Exception No. 11 was to the court's sustaining an objection by the 
State to the testimony of Mrs. B. F. Sutton, a sister-in-law of the defend- 
ant, to the effect that the defendant told her that he had been to Fayette- 
ville. The evidence was offered for the purpose of corroborating the 
defendant, although the defendant had not at  the time been examined 
as a witness. The court had prior thereto permitted the witness to 
testify in advance in corroboration of the defendant in regard to certain 
matters, upon the assurance that the defendant would be placed upon 
the stand as a witness later on, but when the solicitor objected to certain 
questions asked the witness in corroboration of the defendant it was 
clearly within the discretion of the court as to whether to admit the 
evidence in advance of the testimony which it was offered to support. 
The cause of the defendant could have been in no wise prejudiced by the 
exclusion of the evidence, since it was competent only for the purpose of 
corroboration and the witness whom it was offered to corroborate had not 
testified. The defendant could have obtained the benefit of this evidence 
by introducing i t  after the witness whose testimony she sought to cor- 
roborate had testified. 

Exception No. 12 was to the exclusion of a letter from the Treasury 
Department. The defendant in his brief states no reason or argument 
nor cites any authority in support of his exception and it is therefore 
taken as abandoned. Rule 28, supra. 

Exception No. 13 relates to an interrogatory by the solicitor to the 
witness M. C. Sutton as to what time he (witness) and the defendant 
got to Fort Bragg. No reason or argument is stated nor any authority 
cited in defendant's brief in support of this exception. I t  is therefore 
taken as abandoned. Rule 28, supra. 

Exceptions Nos. 10 and 14 are to the court's refusal to sustain defend- 
ant's motion to nonsuit and to dismiss the action duly lodged under 
G. S., 15-173. These exceptions are untenable for the reason that the 
testimony of the prosecutrix alone was sufficient evidence to carry the 
case to the jury upon the charge in the bill of indictment. 

Exceptions Nos. 15 and 16 relate to the court's refusal to allow the 
defendant's motion to set aside the verdict and to the judgment imposed. 
These exceptions are untenable for the reason that there was ample evi- 
dence to support the verdict and the verdict supported the judgment; 
and the granting of the motion to set aside the verdict was in the discre- 
tion of the court and the verdict furnished sufficient predicate for the 
judgment. 

Exception No. 17 relates to the contention of the defendant that the 
court failed in its charge to review the evidence and to explain to the 
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jury the defendant's contention as to why he did not deny the prosecut- 
ing witness' identification of him as the perpetrator of the crime charged 
in the bill of indictment. We are of the opinion that the court in its 
charge gave the defendant the full benefit of all the evidence in his favor, 
and at the end of the charge the court specifically inquired if there were 
further contentions by the defendant and the counsel for defendant 
stated that there were not. The evidence which the defendant contends 
should have been elaborated upon as to the silence of the defendant when 
identified by the prosecutrix as her assailant was competent for other 
purposes than identification, as aforesaid for the purpose of corrobo- 
rating the prosecutrix, and being competent for one purpose it was, in 
the absence of a request to restrict it to the one purpose, admissible 
generally, and the court, in the absence of a request to restrict the pur- 
pose of the evidence, was not required to do so. 

Exception No. 18 relates to the defendant's contention that the court 
did not state the law relative to circumstantial evidence. This exception 
is untenable for the reason that the State did not rely primarily upon 
circumstantial evidence, but upon direct evidence of positive identifica- 
tion of the defendant and of the fact that the defendant committed the 
crime of rape upon the prosecutrix. S. v. Wall, 218 N. C., 566, 11 S. E. 
(2d), 880, and cases there cited. 

I n  8. v. Graham, 194 N. C., 459, 140 S. E., 26, it is written: ". . . 
that recapitulation of all the evidence is not demanded and that the 
requirements of the statute in this respect are met by presentation of the 
principal features of the evidence relied on respectively by the prosecu- 
tion and the defense. An omission from the charge of an important 
feature of the evidence should be called to the attention of the court 
before the verdict is returned. . . . 8. v. Grady, 53 N. C., 643; S. v. 
Pritchett, 106 N.  C., 667; Boon v. Murphy, 108 N.  C., 187; S. v. Ussery, 
118 IT. C., 1177." 

The defendant has been convicted of a heinous and sordid crime but 
is fortunate that he was found guilty of only a lesser degree of the 
offense charged in the bill of indictment. The jury might well have 
found him guilty of the capital offense of rape, for as in S. v Hairston, 
222 N. C., 455, 23 S. E. (2d), 885, the defendant does not controvert 
the fact that the prosecutrix was raped, but merely offers evidence of 
an  alibi, so that the jury might well have returned a verdict of guilty 
of the capital offense. 

On the record we find 
No error. 



I N  THE SUPREME COURT. 

JAMES S. YOUNG v. MARY STEWART YOUNG. 

(Filed G June. 1945.) 
1. Divorce §# 3, 4-- 

I11 an action for dirorce the affidavit, required by the statute in con- 
nection with the complaint, is jurisdictional, G. S.. 50-8, and a complaint 
accompanied hy a false statutory affidavit, if i t  be properly so found, 
~ron ld  be regarded as  insufficient to empower the court to grant a decree 
of divorce; and the correct procedure for relief against the judgment is  
by motion in the cause. 

2. Divorce §§ 8, 10- 

011 motion in the canse by defendant to set aside a judgment of divorce, 
granted September, 1944, for  alleged two years separation by mutual con- 
sent. on the g r o ~ ~ n d  that the judgment was fraudulently obtained, where 
:tffitlavits on the part of the wife, the defendant, show that the parties 
were married, in Atlanta, Ga., where she lived, on 9 June, 1941, and lived 
together i11 Atlanta until plaintiff entered the U. S. Nary (to which he 
still belongs), when defendant remained with her parents, with plaintiff's 
approval, spending ~ r t i o n s  of her time with her husband a t  various 
plxces, visiting his parents, liring with plaintiff in 1944 in Washington, 
where their friends thought them a happy married couple, that she re- 
ceived an allotment from his pay and plaintiff paid her expenses on trips, 
wrote regularly and sent her checks a s  late xs 29 June. 1944, and she 
heard of this action first on 1 August, 1944: while plaintiff contents him- 
self with the categorical statement that he did not lire with defendant as  
liusband and ~vife  after 15 June, 1942, admitting support and rcferring 
to the separation by mutual agreement only a s  agreed to by defendant in 
April. 1944, without denying any of the instances of association in defend- 
nnt'i affidarits-there is no sufficient evidence of the separation by 
mutual agreement and the living separate and apart  as is contemplated by 
statutes. G. S.. 50-5 ( 4 ) ,  and G. S., 30-6, and plaintiff hac: practiced impo- 
sition upon the court. 

3. Divorce 5s 5, 8- 
As the allegations in a petition for dirorce a re  directed by statute to 

he sworn to, it is more emphatically required in such a case than in others 
that  the allegations and proofs should correspond; otherwi<e, the court 
cannot grant a decree. 

4. Divorce 2a: Appeal and Error & 

Where a suit for divorce is tried on the theory of separation by mutual 
consent. to establish his cause of action. the plaintiff must not only show 
that  he and the defendant have lived separate and apart for the statutory 
period. but also that the separation was voluntary in its inception. There 
can be no voluntary separation viithout the conscious act of both parties. 

5. Divorce 5 2a- 
For the purpose of obtaining a divorce under G. S.. 30-5 ( i ) ,  or G. S., 

,50-6, separation may not be predicated upon e~idence which shows that  
during the period the parties have held themselves out a s  husband and 
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wife living together, nor when the association between them has been of 
such a character as to induce others, who observed them, to regard them 
as living together in the ordinary acceptation of that descriptive phrase. 

APPEAL by defendant from Clement, b., at  November Term, 1944, of 
FORSYTH. Er ro r  and remanded. 

Motion in the cause by the defendant to set aside the judgment in a 
divorce action, on the ground that  the judgment was fraudulently 
obtained. 

A t  September Term, 1944, of Forsyth Superior Court plaintiff was 
granted an  absolute divorce from defendant for the alleged cause of two 
years separation by mutual agreenient. Service was had upon defend- 
ant  by publication begun 20 June, 1944, i t  being alleged that  plaintiff 
mas a resident of Forsyth County, North Carolina, and that  the defend- 
ant  was a resident of the State of Georgia. Defendant, who had no 
actual notiee of the divorce action until after verdict and judgment, on 
18 September, 1944, moved to vacate the judgment, alleging fraud and 
imposition upon the court and the defendant, i n  that  plaintiff was not a 
resident of Nor th  Carolina, and that  there had been no separation, by 
agreement or otherwise, up  to the time of the divorce. 

Upon the affidavits offered the court made certain findings of fact, 
and thereupon denied defendant's motion. Defendant appealed. 

J.  M .  Wells, Jr., for plaintiff. 
W .  R. Bentley, Archie Elledge, and Richmond Rucker f o r  defendant. 

DEVIN, J. The defendant's motion to racate the judgment against 
her i n  the divorce action was based upon allegations of lack of jurisdic- 
tion for that  plaintiff mas not a resident of Nor th  Carolina, and also for 
intrinsic fraud in the procurement of the judgnient for that  it was 
based upon false and fraudulent allegation of separation by mutual 
agreement between plaintiff and defendant since 15 June,  1942. 

I n  an action for divorce the affidavit required by the statute in con- 
nection with the complaint is jurisdictional, 0. s . ,  50-8, and a complaint 
accompanied by a false statutory affidavit, if it  be properly so found, 
would be regarded as insufficient to empower the court to grant  a decree 
of divorce; and the correct procedure for relief against the judgment 
is by motion in  the cause. Woodrlrf v. Woodruff, 215 N. C., 685, 
3 S. E. (2d) ,  5. 

The  court below denied defendant's motion. and based its ruling upon 
the findings of fact set out in the order. The question presented by 
defendant's appeal is whether there was evidence to support the findings 
of fact upon which the ruling was based. 
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I t  may be conceded that there was evidence to sustain the finding that 
the plaintiff, at  the time of the institution of the divorce action, was a 
resident of Forsyth County. However, the defendant contends that the 
finding contained in the court's order "that the defendant nowhere in 
her affidavits alleges that she lived with the plaintiff as husband and 
wife within two years next preceding the institution of this action," is 
not borne out by the record, and that the finding that plaintiff and 
defendant had not so lived together within that period was contrary to 
the facts disclosed by the testimony. 

An examination of the record leads us to the conclusion that the de- 
fendant's exception on this point is well taken, and that the court was 
inadvertent to the import of the defendant's evidence, and that his ruling 
was based upon findings not warranted by the evidence. 

I t  appears from the affidavits offered by the defendant, in support of 
her motion, that she was a resident of Atlanta, Georgia, and that plain- 
tiff, whose parents resided i n  Winston-Salem, North Carolina, was a 
student at  Georgia School of Technology; that upon the day of his 
graduation, 9 June, 1941, plaintiff and defendant were married, and 
plaintiff remained in Atlanta, employed by a local power company, until 
26 June, 1941, when he entered the U. S. Navy, and still is a member 
of that branch of the armed forces: that defendant continued to live 
with her parents in Atlanta though she has spent a portion of the time 
since with her husband at the various places where he was on shore 
duty; that in  June, 1942, she visited his parents in Winston-Salem, and 
in June and July and on numerous trips thereafter visited him in Wash- 
ington; that he sent her checks for her support each month and wrote 
regularly; that in April, 1944, plaintiff made a brief visit to Atlanta 
and defendant saw him at her home and at his hotel; that in May, 1944, 
defendant again went to Washington and her husband met her and they 
stayed at  the Hotel Ambassador for about four days, and then for several 
days she stayed with a friend in Washington (Mrs. Grainger), where 
her husband came frequently to see her;  that her friend testified "that 
they both appeared to be very happily married and their actions toward 
one another were actions that this deponent observed as being two young 
people very much in love and very fond of each other"; that the expenses 
of this and other trips were paid by plaintiff; that plaintiff told defend- 
ant he was going to be sent away on duty, and wanted her to remain 
with her parents; that during this visit she told him as she had nothing 
to do she wished to go into the service, but her husband objected and 
told her if she would not do so he would have her allotment increased, 
and at his instance she agreed and returned to Atlanta ; that she received 
checks and letters from h im each month, the last written from Miami 
29 July, 1944, being received 1 August; that he gave her no notice that 
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he intended to or was entering suit for divorce; that not hearing from 
him after 1 August, she made inquiries and then for the first time learned 
of the divorce action. 

The plaintiff, in his answer to the defendant's motion, contents him- 
self with the categorical statement that he did not live with her as hus- 
band and wife after 15 June, 1942, but does not contradict the instances 
of association set out with particularity in defendant's affidavits, and 
admits he sent her checks each month and wrote her up to 29 July, 1944. 
The only reference made by him to separation by mutual agreement is 
that on the occasion of his visit to her in Atlanta in April, 1944, he says 
"she agreed to the fact that the separation had existed since 15 June, 
1942." 

Upon this point the court held "that the evidence concerning the 
mutuality of the separation is conflicting, but the evidence is undisputed 
that the plaintiff supported defendant until he was granted a divorce 
from her and the mutuality of the separation is immaterial." 

I t  is apparent that the court was inadvertent to the language of the 
complaint in the divorce action, G. S., 50-5 (4) ; Parker v. Parker, 210 
N.  C., 264, 186 S. E., 346; Woodruff v. Woodruf ,  215 N .  C., 685, 3 
S. E. (2d), 5 ;  Williams v. Williams, 224 N.  C., 91, and that the ruling 
was based upon a misapprehension of the import of the evidence bearing 
on the question of separation. Dudley v. Dudley, ante, 83. 

"As the allegations in a petition for divorce are directed by statute to 
be sworn to, it is more emphatically required in such a case than in 
others that the allegations and proofs should' correspond ; otherwise, the 
court cannot decree a divorce." Headnote in Foy v. Foy, 35 N.  C., 90. 

I n  Byers v. Byers,'222 N. C., 298, 21 S. E. (2d), 898, the effect of 
the Act of 1937, now G. S., 50-6, upon actions for divorce for two years 
separation was under consideration, and it was there held, in an opinion 
by Justice Seawell, that as to actions brought under this Act proof of 
plaintiff's residence in the State and that the husband and wife have 
lived separate and apart for two years would entitle the plaintiff to a 
divorce--except where the separation was caused by the wrongful acts 
of the plaintiff as pointed out in Byers v. Byers, 223 N. C., 85, 25 S. E. 
(2d), 466. See also Moody v. Moody, ante, 89, opinion by Justice 
Schenck. This statement of the law as to actions under G. S., 50-6, was 
upheld in Taylor v. Taylor, ante, 80. But in the opinion in that case 
by Chief Justice Stacy it was said: "Of course, the plaintiff may par- 
ticularize as to the character of the separation by alleging it was by 
mutual consent, abandonment, etc., in which event if material to the 
cause of action the burden would rest with the plaintiff to prove the case 
secundum allegata," citing Williams v. Williams, 224 N. C., 91. I n  
W i l l i a m  v. Williams, supra, where the plaintiff relied upon separation 
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by mutual agreement this Court said, in an opinion by Justice Barnhill, 
( L  To establish his cause of action, based on separation by mutual con- 
sent, plaintiff must not only show that he and defendant have lived 
apart for the statutory period, but also that the separation 1q7as volun- 
tary in  its inception. There can be no voluntary separation without 
the conscious act of both parties." And in Byers v. Byers, 222 N.  C., 
298, 22 S. E. (2d), 902, it was said: "There must be at least an inten- 
tion on the part of one of the parties to cease cohabitation, and this must 
be shown to have existed at the time alleged as the beginning of the sepa- 
ration period." Byers v. Byers, 222 N .  C., 298, 22 S. E. (2d), 902. 

I n  Oliver v. Oliver, 219 N.  C., 299, 13 S. E. (2d), 549, it was said 
by Justice Winborne, writing the opinion for the Court, "the case was 
tried upon the theory advanced by plaintiff that their separation was by 
mutual consent." 

Separation, as this word is used in  the divorce statutes, implies living 
apart for the entire period in such manner that those who come in 
contact with them may see that the husband and wife are not living 
together. For the purpose of obtaining a divorce under G. S., 50-5 (4),  
or G. S., 50-6, separation may not be predicated upon evidence which 
shows that during the period the parties have held themselves out as 
husband and wife living together, nor when the association between them 
has been of such character as to induce others who observe them to regard 
them as living together in the ordinary acceptation of that descriptive 
phrase. This was the holding in Dudley v. Dudley, 225 N.  C., 83, in an 
opinion written for the Court by Justice Denny. Separation means 
cessation of cohabitation, and cohabitation means living together as man 
and wife, though not necessarily implying sexual relations. Cohabita- 
tion includes other marital responsibilities and duties. Dudley v. Dudley, 
supra; Williams v. Williams, supra; Woodruff v. Woodruff, supra. 

I n  the case at bar we think the frequent association of the parties, 
such as the exigencies of the husband's service in the Navy permitted, 
the continued exercise by him of marital authority and responsibility, 
together with total lack of evidence of estrangement or cause for estrange- 
ment between these young people, viewed in connection with the plain- 
tiff's concealment from her of his action for divorce for the cause alleged 
and verified in his complaint, would seem to afford ground for her con- 
tention that the plaintiff, for some reason undisclosed, has dealt unfairly 
with his wife, and that under the forms of law he has practiced imposi- 
tion upon the court, to her injury. 

I n  justice to the able judge who heard this case below, it mag be said 
that his ruling was made before the opinions of this Court in Dudley I. .  

Dudley and Taylor z.. Taylor were available. 
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T h e  cause is  remanded f o r  fu r ther  proceedings i n  accord ~ v i t h  this  
opinion. 

E r r o r  and  remanded. 

BOLICH-HA4LL REALTY & INSURANCE COMPANY v. C. C. DISHER. 

(Filed 6 June, 1945.) 

1. Brokers a n d  Faxtors 10- 

A prime requisite, for the recovery of commission from his principal by 
a rental broker, is  that the broker must find, while his contract of agency 
is  still in effect, a prospect ready, able and willing to  lease the premises 
on the terms specified by the owner in his contract with the broker. 

2. Brokers  a n d  Factors  8 11- 
It is not enough that  a broker has devoted his time, labor. or money to 

advance the interest of his employer. Unsuccessful efforts, however meri- 
torious, afford no ground for action. Where his acts bring about no 
agreement or contract between his employer and a purchaser, by reason 
of his failure, the loss must be all his own. 

3. Principal a n d  Agent 5 4- 

An agency can be revoked a t  any time before a valid and binding con- 
tract, within the scope of the agency, has been made with a third party, 
provided the contract contains no time limit and the revocation is  made 
in good faith. The only exception is  an agency coupled with a n  interest. 
and that  must be a n  interest in the subject of the agency, and not m e r e l ~  
something collateral, a s  commissions or compensation fur  making the sale. 

4. Principal a n d  Agent fj 6: Brokers and  Factors 1% 

I n  a n  action by a broker against his principal for commissions. where 
al l  the evidence showed that  the plaintiff had a right to lease the defend- 
ant's property for $385 per month, less 5% commissions. and that  the best 
offer plaintiff was able to get, before the agency mas revoked, was $360 
per month, a motion for  judgment a s  in case of nonsuit, made a t  the close 
of plaintiff's evidence. and renewed a t  the close of all the evidence. G. S.. 
1-183, should have been alloned. 

APPEAL by defendant  f r o m  Clement, J., a t  S o r e n l b e r  Term,  1944, of 
FORSYTH. 

T h i s  is a civil action b y  a broker against a real  estate owner to recorer 
commission f o r  allegedly procuring a lease of real  estate t o  the N o r t h  
Carol ina Bapt i s t  Hospital,  Inc., which the owner, the  defendant, subse- 
quent ly leased direct ly  t o  said lessee. T h e  lease of the  property involved, 
the  Victoria Cour t  Apartments ,  is admit ted by  the  defendant, t h e  owner 
thereof, but he  denies liability f o r  comnlission to the  plaintiff, claiming 
t h a t  h e  himself m a d e  a direct lease of the property to  said lessee. 
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From verdict and judgment for the plaintiff, the defendant appeals, 
assigning error. 

Fel ix  L. Webster  for plaintiff ,  appellee. 
W .  H. Boyer,  Fred 8. Hutch ins ,  and H. Bryce  Parker  for defendant ,  

appellant.  

SCHENCK, J. The defendant demurred to the evidence and moved to 
dismiss the action or for judgment as in case of nonsuit when the plain- 
tiff had introduced its evidence and rested its case, and renewed his 
motion when all the evidence on both sides was in. G. S.. 1-183. which 
mption was refused and the defendant peserved' exception. w e  are 
constrained to hold that such exception is well taken. 

A prime requisite for recovery by a broker in a case of this nature is 
that the broker must find, while his contract of agency is still in effect, 
a prospect ready, able and willing to lease the premises on the terms 
specified by the owner in his contract with the broker. 

The evidence tends to show. and no more, that the agreement between v 

the plaintiff, the broker, and the defendant, the real estate owner, gave 
the plaintiff a right to lease the apartment house of the defendant for 
$385.00 net per month, less 5% commission to the broker, and that the 
best offer the plaintiff was ever able to  procure was for a lease of said 
premises at  $350.00 per month. "A broker who negotiates a sale of an 
estate is not entitled to his commissions until he finds a purchaser in a 
situation and ready and willing to complete the purchase on the terms 
agreed upon between the broker and vendor." Mallonee v. Y o u n g ,  119 
N.  C., 549, 26 S. E., 141. To the same effect is T r u s t  Co. v. Adams ,  
145 N. C., 161, 58 S. E., 1008, where it is written: ('It is not enough 
that the broker has devoted his time, labor, or money to advance the 
interests of his employer. Unsuccessful efforts, however meritorious, 
afford no ground of action. Where his acts bring about no agreement or 
contract between his employer and the purchaser, by reason of his failure 
in the premises, the loss of expended and unremunerated effort must be 
all his own. He loses the labor and skill used by him which he staked 
upon success." See also M c C o y  v. T r u s t  Co., 204 N .  C., 721, 169 S. E., 
144. The law relative to the negotiation of a lease of real estate bv a " 
broker is the same as that relative to the sale of real estate by a broker. 

I t  is established by the evidence of both the plaintiff and the defend- 
ant that the plaintiff never secured a prospect to lease the premises at 
$385.00 per month, and, not having done so, it is not entitled to recover 
commissions. 

Furthermore, it appears from the evidence of the plaintiff itself that 
before the plaintiff produced any prospective lessee the defendant re- 
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voked the agreement he had with the  lai in tiff relative to the leasing of 
the premises, such revocation being a letter from the defendant to the 
  la in tiff dated 18 May, 1942, introduced by the plaintiff. I t  is well 
settled law that the owner of real estate may revoke a broker's authority 
to sell his real estate, or to lease it, at  any time prior to the procurement 
of a prospective purchaser or lessee, provided there is no time limit fixed 
in the agreement, and the revocation is made in good faith. "But aside 
from that, an agency can be revoked at any time before a valid and 
binding contract, within the scope of the agency, has been made with a 
third party. The only exception is an agency coupled with an interest, 
and that must be an interest in the subject of the agency, and not merely 
something collateral, as commissions or compensation for making sale." 
Abbott v. Hunt, 129 N.  C., 403, 40 S. E., 119. See also Trust Co. v. 
Adams, supra; Oli7,e e. Kearsley, 183 N.  C., 195, 111 S. E., 171. I n  the 
instant case not only was no time limit specified in the brokerage agree- 
ment, but the president of the plaintiff company testified he did not want 
such a limit therein and had expressly had i t  excluded. 

"An owner has a right to terminate the authority of the broker at any 
time before the broker, performing his undertaking or complying with 
the terms of the offer, has fully earned his commissions." Walsh 1). 

Grant, 152 N .  E., 884 (Mass.). '(Ordinarily, unless a contract of em- 
ployment is coupled with an interest or is given for a valuable consid- 
eration, the authority of the agent may be terminated at  will by giving 
notice, subject only to the requirement that it be given in good faith, and 
before the broker finds a purchaser.') Walker, Law of Real Estate 
Agency, section 15. 

I t  is the established law in this jurisdiction that a real estate broker 
is not entitled to commissions or compensation unless he has found a 
prospect, ready, able and willing to purchase in accordance with the 
conditions imposed in the broker's contract, and, further, that the owner 
may revoke the agency at any time without liability, provided the 
broker's contract contained no time limit and the revocation was made 
in good faith. Such being the law, and there being no evidence in the 
record tending to show that the plaintiff ever found or tendered a pros- 
pect willing to lease the property involved for $385.00 per month as 
stipulated in the broker's contract, and the evidence of both plaintiff and 
defendant tending to show that the brokerage contract was revoked before 
any contract of lease was made by the defendant with the North Caro- 
lina Baptist Hospital, Inc., and there being no evidence to the effect that 
the said hospital corporation would ever have leased the premises upon 
the basis named in the brokerage contract, namely, $385.00 per month, 
the plaintiff's action must fail, and the court's refusal to sustain the 
defendant's motion to dismiss the same must be held for error. 
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The plaintiff contends that the evidence tends to show that its efforts 
were the procuring cause of the lease of the premises finally made by 
the defendant to the hospital corporation, but, however this may be, 
there is no evidence that the premises was ever leased for the figure 
named in the brokerage contract, that is, upon the principal's terms. 
There was therefore a failure on the part of the plaintiff to accomplish 
its principal objective under the broker's contract, namely, to procure 
a lessee ready, able and willing to lease the premises for $385.00 per 
month, and failing in this it is not entitled to recover any commission, 
although his efforts may have been advantageous to the owner. I n  
Mallonee v. Young, supra, it is written: "We can see that the plaintiff 
(the broker) rendered some services, but he did not perform his part of 
the agreement, and we cannot see that he was the efficient agent in the 
sale. The sale was by the defendant to the purchaser, after the plaintiff 
had failed on his part and the property was out of his hands." For the 
plaintiff to recover on the theory that its efforts were the procuring 
causes of the lease by the defendant to the hospital corporation it must 
have established not only a valid contract of agency, but also the pro- 
curement of a prospect able, ready and willing to lease the premises 
on the terms of the brokerage contract. There is no evidence in the 
record that the plaintiff at any time, either before or after the revoca- 
tion of the brokerage contract, ever procured a prospect willing to lease 
the premises on the terms of the contract. Therefore, the contention 
that the evidence was sufficient to carry the case to the jury upon the 
theory that the plaintiff's efforts were the procuring cause of the lease 
finally entered into by the defendant and the hospital corporation is 
not tenable. 

For  the reasons given, his Honor's refusal to allow the defendant's 
motion to disnliss the action upon demurrer to the evidence was in error, 
and the judgment below is therefore 

Reversed. 

.JBJlES WILSON v. S. W. THAGGARD, ADMINISTRATOR OF THE ESTATE OF 

WALTER ROBINSON, 
and 

\\'ILJ,IE STONE r. S. IT. THAGGARD, ADMINISTRATOR OF THE ESTATE OF 

WALTER ROBINSON. 

(Filed 6 June, 1945.) 
1 .  Appearance § 2a- 

A defendant who makes a general appearance thereby waives irregn- 
larities in the service of summons and subjects himself to the jurisdiction 
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WILSON 2). THAGGARD and STOKE 'U. THAGGARD. 

of the court. G .  S., 1-103. The same result follows when defendant 
obtains time within which to answer. 

2. Appearance Cj 2b: Judgments § lO- 

d defendant, having made a general appearance, by motion to set aside 
a default judgment, which was allowed and time granted defendant in 
which to plead, it is his duty to answer o r  demur, even though a copy of 
the complaint filed has not been delivered to defendant. G. S., 1-121, and. 
upon his failure to do either, the court has authority to enter judgment 
by default and inquiry. without notice. And the court is without discre- 
tion to vacate the same, except upon a finding of fatal irregularity or 
excusable neglect and meritorious defense. G. S., 1-220. 

APPEAL by plaintiffs from H a r r i s ,  J., at  March Term, 1945. Reversed. 
Motion to vacate judgments by default and to dismiss actions. 
These causes were here on a former appeal. fi'ilson v. Robinson,  224 

N. C., 851. This Court a t  that  time affirmed the order of Hamilton, J., 
vacating and setting aside judgments by default theretofore entered. 
The adjudicating paragraph of the original judgment in  that  cause 
contains the clause "and defendant allowed thir ty days to file answer or 
other pleadings after final determination of this motion." I n  the judg- 
ment certified here and copied in the judgment of Harris ,  J., this clause 
was deleted. This error has been corrected by certificate from the clerk 
of the Superior Court of Durham County. 

After the opinion in  the former case was certified down, plaintiff 
again, on 9 February, 1945, applied to and obtained from the clerk 
judgments by default and inquiry. 

Defendant appeared and moved to dismiss the actions under motions 
theretofore filed and also to ~ a c a t e  the default judgments last entered. 
Harris ,  J., found the facts appearing of record and, being of the opinion 
tha t  the judgment of Hamilton, J., affirmed by this Court, required the 
dismissal of the actions, entered judgment vacating the judgments by 
default and dismissing the actions a t  the cost of the plaintiff. The  plain- 
tiff excepted and appealed. 

B e n n e t t  & XcDonalcl  for plaintif is,  appellants.  
Malcolm , l I c & u e ~ n  and X a r s h a l l  T .  Spears  for de fendan t ,  appellee.  

BARKHILL, J. The brief filed and the argument made by the appellee 
discloses that  the defendant has nlisconceived the record on the former 
appeal. TVilson V. Robinson,  224 N. C., 851. His  written motion ap- 
pearing of record was to ~ a c a t e  and set aside the judgments by default. 
The motion was allowed and the defendant was granted time witliin 
which to plead. The actions were not dismissed. 
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So then, when the cause came on for hearing on the motion last filed, 
summons had been issued and duly served. Complaints had been filed 
in the office of the clerk but copies thereof had not been delivered to 
defendant. G. S., 1-121. The defendant had made a general appearance 
and moved to vacate the judgments by default and had obtained time 
within which to answer. After the judgment was affirmed he failed to 
answer. Judgments by default were entered. 

On this state of the record the court below was without authority to 
dismiss the actions. 

A defendant who makes a general appearance thereby waives irregu- 
larities in the service of summons and subjects himself to the jurisdiction 
of the court. G. S., 1-103; NcDonald v. MacArthur,  154 N. C., 122, 
69 S. E., 832; Motor Co. v. Reawes, 184 N.  C., 260, 114 S. E., 175; 
Ashford v. Davis, 185 N.  C., 89, 116 S. E., 162; Tucker  v. Eatough, 
186 N.  C., 505, 120 S. E., 57; Wooten  v. Cunningham, 171 N. C., 123, 
88 S. E., 1 ;  Burton v. Smi th ,  191 N.  C., 599, 132 S. E., 605; Bizzell v. 
Mitchell, 195 N.  C., 484, 142 S. E., 706; Bank v. Derby, 215 K. C., 669, 
2 S. E. (2d), 875; Credit Corp. v. flatterfield, 218 N. C., 298, 10 S. E. 
(2d), 914; Vestal v. Vending Machine Co., 219 N.  C., 468, 14 S. E. 
(2d),  427; Will ia~ms v. Cooper, 222 N.  C., 589, 24 S. E. (2d), 484. 

The same result follows when the defendant obtains time within which 
to answer. Cook v. Bank,  129 N .  C., 149; Scott v. Life Association, 137 
N.  C., 516; Lexington v. Indemni ty  Co., 207 N.  C., 774, 178 S. E., 547; 
Vestal v. Vending Machine Co., supra. 

The defendant, having made a general appearance and moved to vacate 
the judgments by default and having been granted time within which to 
file answer, was in court and subject to its jurisdiction. I t  was his duty 
to answer or demur. He failed to do so at  his peril. 

The court below vacated the default judgments entered 9 February, 
1945, for that "each of said judgments was entered without notice to the 
defendant and that the court had no jurisdiction to render said judg- 
ments." Thus it acted upon a misapprehension of the law. As the 
defendant had subjected himself to the jurisdiction of the court and had 
failed to answer, the court had authority to enter the judgments. Notice 
of an intention to apply therefor is not required. 

The record fails to disclose that the judgments were entered before 
the time for answering had expired or other irregularity in regard to 
the entries thereof. I t  likewise fails to disclose excusable neglect or 
meritorious defense. Indeed, neither is alleged. The court was without 
discretion to vacate the same except upon a finding of fatal irregularity 
or excusable neglect and meritorious defense. G. S., 1-220; Johnson c. 
Sidbury,  ante, p. 208. 

The judgment below is 
Reversed. 
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STATE v. TAFT WHITE. 

(Filed 6 June, 1945.) 
1. Bastards 5 S 

Neither paternity nor failure to support, nor both, without willfulness, 
is sufficient to convict a father for failure to support his illegitimate child. 

2. Bastards 3 5- 

Where defendant was tried on a warrant, charging the willful refusal, 
failure and neglect to support defendant's illegitimate child, and the 
evidence fo r  the State tended to show that not only had the mother made 
no demand on defendant for support of the child, but that she had said to 
him if he paid $20 (which he did), there would be no more of it, and 
that she thought she could care for  the child as it ought to be cared for, 
there is not sufficient evidence to support the verdict and judgment. 

BARNHILL, J., concurring. 
WINBORXE and DENXY, JJ., join in concurring opinion. 

APPEAL by defendant from Armstrong, J., at November Term, 1944, 
of CALDWELL. 

On appeal from the recorder's court, the defendant was tried de novo 
in the Superior Court of Caldwell County on a warrant preferring the 
following charge : 

('. . . that at  and in said County and Township, on or 
about the 1 day of February, 1944 Taft White did unlawfully, and 
wilfully refuse, fail and neglect to support and maintain an illegitimate 
child belonging to him, the said Taft White, begotten upon the body of 
the said Hattie Bryant, which said child was born November 30, 1943 
and still wilfully fails and refuses to maintain and support said child 
contrary to the form of the statute and against the peace and dignity of 
the State." 

The evidence for the State was substantially as follows: 
Hattie Bryant testified that she was the mother of a bastard male 

child, of whom the defendant was the father. The child was begotten 
while she lived in Valmead, Caldwell County. When witness discovered 
her pregnancy, she informed the defendant, who tried to get her to 
destroy the child, which she refused to do. Defendant made the arrange- 
ments for Dr. Fetner to '(check her up," and gave her, on each of two 
occasions, $10.00 to pay for this service. After the birth of the child, 
defendant gave it a gown, two pairs of bootees and a shirt. Defendant 
promised to help her with the child. Witness did not ask him for sup- 
port, except that she asked him ('if he would do it willingly." 

Witness stated that White paid $20.00 on the hospital bill, but not 
until he was forced to pay it. That she had told him if he paid that it 
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would be the "last of it." That she didn't do anything about it because 
she thought she could raise the child "as it was supposed to be raised." 

Mrs. Bryant, the mother, testified that the defendant came to the house 
Christmas with a little package under his arm, sat on the bed with 
Hattie and gave her the package. He took the baby on his lap, saying, 
"I have a fine boy, don't I?" Also defendant stated at  the hospital he 
had a fine son. 

Dr. Fetner testified that defendant made arrangements with him to 
see the mother during her pregnancy. "The money came through the 
hospital for my pay, but it was paid by Mr. White." 

At the conclusion of the State's evidence, the defendant demurred and 
moved for judgment 'as of nonsuit. The motion was overruled, and 
defendant excepted. The defendant offered no evidence. Two issues 
were submitted to the jury and answered as indicated: 

"1. I s  the defendant, Taft  White, the father of the child born to 
Hattie Bryant on November 30, 1943 ? 

"Answer : Yes. 
"2. I f  so, has the defendant, Taft White, wilfully neglected or refused 

to support and maintain the said illegitimate child ? 
'(Answer : Yes." 
Upon the coming in of this verdict, defendant moved to set it aside 

for error committed upon the trial. The motion was overruled and 
defendant excepted. 

Defendant then moved for arrest of judgment. The motion was over- 
ruled and defendant excepted. 

Judgment was entered upon the verdict, and defendant excepted and 
appealed. 

Attorney-General  Xc iMul lan  and Assis tant  At torneys-General  Rhodes  
and  M o o d y  for t h e  S ta te .  

W .  H.  Xtrickland for de fendan t ,  appellant.  

SEAWELL, J. Cases under our present bastardy act constantly present 
difficulties of construction, as to some of which the Court may not be 
wholly agreed. Many of these, no doubt, must be cleared up by legisla- 
tive action before we have an unchallengeable procedure. The instant 
case is suggestive of many particulars in which the law might receive 
clarification, but in view of the rationale of our present decisions, any- 
thing me might say as to them would be obites d ic tum.  

On this point we are agreed. Evidence on the part of the State fails 
to disclose one of the essential elements of the offense created by the 
statute and charged against the defendant-that of willfulness in the 
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failure or neglect to support the illegitimate child. Neither paternity 
nor failure to support, nor both, without willfulness, is sufficient to con- 
vict. Upon this point the testimony of the mother, which is the evidence 
of the State, is to the effect that not only. had she made no demand on 
defendant for support of the child, but that she had told him if he paid 
$20.00, there would be no more of it. This he had done. She thought 
she could care for the child as it ought to be cared for. Perhaps the 
defendant thought so too. 

To make out a case evidence like that calls for rebuttal, and the State 
is never in  position to rebut its own evidence. 

There should have been judgment as of nonsuit. I t  is so ordered. 
Reversed. 

BARNHILL, J., concurring: I concur in the conclusion that the sen- 
tence imposed in the court below should be vacated and defendant dis- 
charged. My conclusion is bottomed on reasons other than those stated 
in the majority opinion. 

The trial judge submitted issues but inadvertently failed to instruct 
the jury that if they answered both issues in the affirmative they should, 
upon the facts thus found, return a verdict of guilty, and the jury failed 
to return a verdict on the principal issue of guilt or innocence. 

I t  is fundamental with us that a defendant charged with crime, other 
than a petty misdemeanor, who pleads not guilty, can be punished only 
after conviction by a jury. Art. I, secs. 11 and 13, N. C. Const. As 
there was no verdict of guilty, the court was without power to impose 
sentence. I t  follows that the motion in arrest of judgment should have 
been allowed. 

As pointed out in the majority opinim, the record fails to disclose 
evidence sufficient to support the answer to the second issue or to war- 
rant a conviction. Hence a verdict of not guilty of a willful failure or 
refusal to support his illegitimate child should be entered. 

On the other hand, there is evidence in the record tending to show 
that the defendant is the putative father of the bastard child of the 
prosecutrix sufficient to sustain the answer to the first issue. Whether 
the court, on the answer to that issue, may now enter a decree adjudging 
the paternity is not presented for decision. Discussion of that question 
is not now in order. 

WINBORNE and DENNY, JJ., join in this opinion. 
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STATE v. CLARENCE LORD. 

(Filed 6 June, 1945.) 
1. Jury § l- 

Where there is nothing to show that members of the Negro race were 
excluded from the regular panel of jurors or from the special venire 
ordered by the court of its own motion in a capital case, the trial court 
having found as a fact that they were not excluded from the jury box 
and that the Xegroes, called as prospective jurors, from the special venire, 
mere challenged for cause by the solicitor as not being freeholders, and 
there being nothing to show whether the remaining Negroes of the special 
venire were freeholders or required to be such, no jury defect, bias or 
harmful error is shown. 

Upon challenge for cause, in a murder trial, of a juror who has formed 
and expressed an opinion of prisoner's guilt, where the juror states that 
he can give a fair and impartial verdict on the evidence in spite of his 
opinion, the court's finding of indifferency presents no reviewable question 
of law. 

9. Criminal Law 8 3 s  

A statement in the nature of a confession, made voluntarily to officers 
after his arrest by a prisoner charged with a capital crime, is competent 
and admissible as evidence. I t  is not essential that the officers should 
have cautioned their prisoner that any statement he might make could 
be used against him and that he was a t  liberty to refuse to answer ques- 
tions or to make any statement and that such refusal or failure to make 
any statement could not be used against him. 

APPEAL by defendant from Gwyn, J., at  J anua ry  Term, 1945, of 
CABARRUS. 

Criminal prosecution tried upon indictment charging the prisoner 
with the murder of one Elder Phifer. 

The  record discloses that  the deceased was a girl about seventeen years 
of age. The defendant had been keeping company with her and had 
become jealous of her attentions to others, or angered because of her 
coolness to him, and had threatened to  take her life. On Saturday 
night, 2 1  October, 1944, between 9 and 10 o'clock, the defendant saw 
the deceased a t  a cafe in company with another girl and a boy. H e  
called to her, but she refused his attentions and went into the cafe. The 
defendant then went to his rooming-house and obtained a shotgun belong- 
ing to another occupant of the same house and returned to the cafe. Not 
finding the deceased there, he took a taxi and went to another cafe, about 
two and a half miles away, where he stayed until it closed around mid- 
night;  then he went to a cotton patch near the home of the deceased and 
lay  in wait for her. AS she approached, between 12 and 1 o'clock, the 



N. C.] S P R I N G  TERX,  1945. 355 

defendant came from the cotton patch out into the road, and shot and 
killed her. The defendant then carried the gun back to its owner, said 
that he had shot the deceased, and asked that the police be notified where 
he could be found. 

On the following day, after his arrest, the defendant made a statement 
to the officers and recited the facts substantially as above. 

The defendant offered no evidence. 
Verdict: "We, the jury, find Clarence Lord, the defendant, guilty of 

murder in the first degree. The jury wishes to announce to the court 
that we asked for Divine guidance before our deliberation." 

Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

C. M.  Llewellyn for defendant. 

STACY, C. J. The case presents little more than an issue of fact, 
determinable alone by the jury. The evidence amply supports the ver- 
dict. S. v. Satterfield, 207 N. C., 118, 178 S. E., 466. 

The first assignment of error seeks to raise the question of jury defect 
and bias, but the exceptions upon which it is based hardly suffice for the 
purpose. 8. v. Levy, 187 N. C., 581, 122 S. E., 386. There is nothing 
to show that members of the Negro race were excluded from the regular 
panel or the special venire. The trial court found as a fact that they 
were not excluded from the jury box. The Negroes who were called as 
prospective jurors from the special venire, which was ordered by the 
court of its own motion, were chalIenged by the solicitor for cause, in 
that they were not freeholders of the county, and the defendant complains 
that he was thereby deprived of any opportunity to accept or reject any 
of them. Perhaps every trial lawyer has seen his adversary challenge 
prospective jurors whom he would like to have serve, but there is nothing 
he can do  about it. The rule works both ways. Nor does it appear 
whether the remaining Negroes of the special venire were freeholders, 
or indeed whether any of them were required to be freeholders, depend- 
ing on whether they were summoned by the sheriff under G. s., 9-29, or 
drawn from the box pursuant to G. S., 9-30. See G. S., 9-16; G. S., 
15-165; S. v. Leey, supra. The defendant also complains because he was 
required to use one of his peremptory challenges to reject a juror who 
had formed an adverse opinion of his guilt. The court's finding of 
indifferency or impartiality of the juror presents no reviewable question 
of law. S. 2). DeGrafenreid, 224 N. C., 517. Both the challenge to the 
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a r r ay  and the challenge to the poll were properly overruled, or a t  least 
no error has been made to appear in respect of either. 

The statement made by the defendant to the officers i n  the nature of a 
confession was found by the court to have been voluntarily made. This 
rendered i t  admissible in evidence. 8. v. Biggs, 224 N. C., 23, 29 S. E. 
(2d) ,  121. I t  was not essential to its competency that  the officers should 
have cautioned the defendant that  any statement made by him might be 
used against him and informed him that he was a t  liberty to refuse to 
answer any questions or to make any statement and that  such refusal 
could not thereafter be used to his prejudice. IS. v. Grass, 223 N. C., 31, 
25 S. E. (2d),  193. I t  is enough that  the statement was a voluntary 
expression. I t  was made to the officers after the defendant's arrest, but 
not on the preliminary hearing. 

The record is free from reversible error. Hence, the verdict and judg- 
ment will be upheld. 

N o  error. 

STATE v. JAMES SPRUILL. 

(Filed 6 June, 1945.) 

1. Assault and Battery 5 12b: Trespass § 1 2 -  

The right of a person to defend his home from attack is a substantive 
right, as is the right to evict a trespasser from his home. 

2. Assault and Battery 12b, 13: Trespass § 1% 

When, in the trial of a criminal action charging an assault or kindred 
crime, there is evidence from which it may be inferred that the force used 
by defendant was in defense of his home, he is entitled to have the evi- 
dence considered in the light of applicable principles of law. In such 
event, it  becomes the duty of the court to declare and explain the law 
arising thereon, G. S., 1-180. and failure to so instruct the jury on such 
substantive feature is prejudicial error. And the same rule applies to 
the right to evict trespassers from one's home. 

APPEAL by defendant from Thompson, J., at  J anua ry  Term, 1945, of 
WAYNE. 

Criminal prosecution upon a bill of indictment charging that  defend- 
ant, "with force and arms . . . unlawfully, willfully and feloniously" 
assaulted "Ernest Tice with a deadly weapon, to wit, a pistol, inflicting 
serious injury not resulting in death, with intent to kill said Ernest 
Tice, etc." 
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I n  the trial court defendant pleaded not guilty and, as shown by the 
record, based his defense upon his legal right (1) to defend himself. 
against a murderous assault made upon him by Ernest Tice and ( 2 )  to 
defend, and to evict trespassers from his home. 

I n  the light of defendant's pleas, the evidence tends to show that 
Ernest Tice, accompanied by a woman, went to the home of defendant 
"just about the edge of dark on the night" of Saturday, 29 Ju ly ;  that 
Ernest Tice bought and drank half a pint of corn whiskey; that several 
others, men and women, were there, "cutting up and picking the guitar7'; 
that defendant asked the guitar picker to go out of the house and "maybe 
the crowd would leave"; that the request was heeded, and Ernest Tice 
and two women went out and got in his automobile, after which defend- 
ant fastened the screen door; that then, while defendant and two others, 
a man and a woman, were in the house, talking about the woman leaving, 
Ernest Tice and one of the women who had gone out with him, came 
back to the door of the house, and defendant said, "Don't open the door"; 
that thereupon Ernest Tice "broke the staple on the door," and defendant 
forbade him to come in and he stopped, but the woman entered, and 
defendant "shot the door back, and Ernest ran against the door and 
came on in anyhow"; that he had a knife and made for defendant, who 
first shot at the door facing, and then as Ernest didn't stop, he shot him 
in the neck; and that "the screen on the outside was pulled open or torn 
off from the top hinge and inside the door the latch had been bursted off." 

Verdict: Guilty as charged in the bill of indictment. 
Judgment: Imprisonment in county jail for three years to be assigned 

to work upon the public roads under supervision of State Highway and 
Public Works Commission. 

Defendant appeals to Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes 
and Moody for the State. 

N .  W .  Outlaw for defendant, appellant. 

WIKBORXE, J. Defendant complains, and rightly so, that while the 
law arising upon the evidence given in the case in so far as it relates to 
his plea of self-defense was declared and explained in the charge to the 
jury, as it should have been, the court failed to declare and explain the 
law arising upon the evidence given in the case as i t  relates to defendant's 
legal right to defend his home from attack, and to evict trespassers 
therefrom. 

The right of a person to defend his home from attack is a substantive 
right, as is the right to evict trespassers from his home. These princi- 
ples of law have been discussed in numerous decisions of this Court, 
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among which are these: S. v. Crook, 133 N. C., 672, 45 S. E., 564; S. v. 
Scott, 142 N. C., 582, 55 S. E., 69; S. v. Gray, 162 N. C., 608, 77 S. E., 
833, 45 L. R. A. (N. S.), 71 ; Curlee v. Scales, 200 N.  C., 612, 158 S. E., 
89; see also S. v. Bryson, 200 N. C., 50, 156 S. E., 143; S. v. Marshall, 
208 N. C., 127, 179 S. E., 427; S. v. Reynolds, 212 N .  C., 37, 192 S. E., 
871; S. v. Roddey, 219 N. C., 532, 14 S. E. (2d), 526; S. v. Anderson, 
222 N. C., 148, 22 S. E. (2d), 271; S. v. Baker, 222 N. C., 428, 23 S. E. 
(2d), 340; S. v. Ellerbe, 223 N. C., 770, 28 S. E. (2d), 519; S. v. Pen- 
nell, 224 N. C., 622, 31 S. E. (2d), 857. 

Hence, when in the trial of a criminal action charging an assault, or 
other kindred crime, there is evidence from which it may be inferred as 
in this case that the force used by defendant was in defending his home 
from attack by another, he is entitled to have evidence considered in the 
light of applicable principles of law. I n  such event, and to that end, it 
becomes the duty of the court to declare and explain the law arising 
thereon, G. S., 1-180, formerly C. S., 564, and failure of the court to so 
instruct the jury on such substantive feature, as in this case, is preju- 
dicial. This is true even though there be no special prayer for instruc- 
tion to that effect. See S. v. Merrick, 171 K. C., 788, 88 S. E., 501; 
S. v. Bost, 189 N. C., 639, 127 S. E., 689; S. v. Thornton, 211 N. C., 
413, 190 S. E., 758; School District v. Alamance County, 211 N .  C., 213, 
189 S. E., 873; S. v. Robinson, 213 N. C., 273, 195 S. E., 824; S. v. 
Bryant, 213 N .  C., 752, 197 S. E., 530; Spencer v. Brown, 214 N .  C., 
114, 198 S. E., 630; Self Help Corp. v. Brinkley, 215 N.  C., 615, 2 S. E. 
(2d), 889; Ryals v. Contracting Co., 219 N. C., 479, 14 S. E. (2d), 531; 
Smith v. Kappas, 219 N.  C., 850, 15 S. E. (2d), 375. 

And the same rule applies in respect of the right to evict trespassers 
from one's home. 

Hence, let there be a 
New trial. 

- 

J. G. D A U G H T R Y  v. LORENA G. DAUGHTRY.  

(Filed 6 June, 1945.) 

Husband and Wife fj 4 L  

A contract between husband and wife, which does not purport to divest 
the wife of dower or  the husband of curtesy, but which does fix the sum 
of money the wife is to receive from her husband each month thereafter, 
as long as the agreement remains in effect, for her support and the sup- 
port of their minor child, is within the class of contracts which, in order 
to be valid and binding on the parties, must be executed in the manner 
and form required by G. S., 52-12, and, not being so executed, the same 
is void as to the wife and also as to the husband. 
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APPEAL by defendant from Blackstock, special Judge, at November 
Term, 1944, of ALAMANCE. 

Civil action challenging the validity of a contract between husband 
and wife. 

A difference having arisen between the plaintiff and defendant as to 
the use and occupancy of their property and with reference to the amount 
to be paid to Lorena Daughtry and their daughter, the parties mutually 
agreed to settle their differences and executed a contract on 1 October, 
1942, wherein J. G. Daughtry agreed "to pay to his wife, Lorena 
Daughtry, for herself and daughter, Lovestine G. Daughtry, the sum 
of $150.00 per month, beginning as of 1 November, 1942, and continuing 
on the first day of each month thereafter as long as the agreement is in 
effect." The wife was to have the use and occupancy of the home in 
Clinton, N. C., where she and their daughter lived, together with its 
furnishings, while the husband was to have the use and occupancy of 
their Sampson County farm, together with the income therefrom. It 
was provided in the agreement that the title to the aforesaid real estate 
was to remain unchanged. 

At the time of the execution of the contract, the plaintiff was carrying 
life insurance upon his own life, and upon the life of his wife and the 
lives of their children, in an aggregate total in excess of $48,000.00. I t  
was agreed that the beneficiaries in said policies were to remain un- 
changed. 

The contract was not executed in accordance with the requirements 
of G. S., 52-12, and his Honor held it is null and void, and entered 
judgment accordingly. 

Defendant appeals, assigning error. 

Long & Long for p la in t i f .  
J o h n  B. Wil l iams,  Jr., and Faircloth & Faircloth for defendant. 

DENNY, J. I t  is alleged in the complaint and admitted in the answer 
that plaintiff and defendant were married in 1912, and lived together 
as husband and wife until May, 1942. Therefore, the contract under 
consideration was executed after separation and provides for the support 
of the defendant and their minor daughter. The contract also determines 
the rights of the respective parties thereto as to the use and occupancy of 
certain properties and the income therefrom. 

The appellant insists that this agreement is not such a contract between 
husband and wife as to require the separate examination of the wife, and 
a finding by the probate officer examining the wife that it is not unreason- 
able or injurious to her, as required by G. s., 52-12. The agreement 
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does not purport to divest the wife of dower or the husband of curtesy 
in any real property owned by them or that might be acquired there- 
after. Moreover, there is no contention that the wife had any legal right 
to the income from their Sampson County farm, which, under the terms 
of the agreement, the husband was to receive and retain for his own use. 
Nevertheless, i t  is apparent that this agreement fixed the sum of money 
the wife was to receive from the husband each month thereafter, for her 
support and the support of their minor child, so long as the agreement 
remained in effect. The provision for support brings this agreement 
within that class of contracts, which in order to be valid and binding on 
the parties must be executed in the manner and form required by G. S., 
52-12. I t  was so held in Archbell v. Archbell, 158 N .  C., 408, 74 S. E., 
327, where Hoke, J., in speaking for the Court, said: "While we have 
held that an allowance by way of alimony may be predicated in some 
instances on the capacity of the husband to labor (Muse v. Muse, 84 
N. C., 35), this right of a married woman to support and maintenance 
is primarily a property right, or may be and very usually is made very 
largely dependent on amount of property owned by the husband." Wal- 
ton v. Walton, 178 N .  C., 73, 100 S. E., 176; Smith v. Smith, ante, 189, 
34 S. E. (2d), 148. I t  follows, therefore, that his Honor was correct in 
holding this contract null and void because it was not executed in con- 
formity with the statutory requirements for the execution of such con- 
tracts. This Court has held uniformly that a contract between husband 
and wife, which must be executed in  the manner and form required by 
G. S., 52-12, is void, if the statutory requirements are not observed. 
Singleton v. Cherry, 168 N.  C., 402, 84 S. E., 698; Butler v. Butler, 
169 N.  C., 584, 86 S. E., 507; Wallin v. Rice, 170 N .  C., 417, 87 S. E., 
239; Davis v. Bass, 188 N.  C., 200, 124 S. E., 566; Whitten v. Peace, 
188 N.  C., 298, 124 S. E., 571; Barbee v. Bumpass, 191 N .  C., 521, 132 
S. E., 275; Garner v. Homer, 191 N.  C., 539, 132 S. E., 290; Bank v. 
McCulkers, 201 N.  C., 440, 160 S. E., 494; Fisher v. Fisher, 217 N .  C., 
70, 6 S. E. (2d), 812; S. c., 218 N.  C., 42, 9 S. E. (2d), 493. 

The appellant contends that G. S., 52-12, was enacted for the benefit 
and protection of married women, and therefore, if it be conceded that 
this contract is void, i t  is void only as to the wife and not as to the 
husband, and that he is estopped from repudiating the contract. We do 
not so hold. The statute decrees that such contracts, unless executed in 
the manner and form therein provided, are invalid. And we held in 
Fisher v. Fisher, supra (218 N .  C., 42), that where a deed is void for 
failure to  comply with the provisions of G. S., 52-12, the husband or 
his heirs will not be estopped by such deed. I t  was also said in Archbell 
v. Archbell, supra, the contract not having been executed as required 
by Revisal, 2107 (now G. S., 52-12), "The ruling of the lower court 
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holding the instrument is void and of no effect on the rights of the parties 
is  affirmed." 

The judgment of the court below is 
Affirmed. 

HARTFOPD ACCIDENT ASD INDEMNITY COMPANY v. GURNEY P. 
HOOD, COMMISSIONER OF BANKS. AND THEREFORE STATUTORY RECEIVER, 
BANK O F  BLACK MOUNTAIN. 

(Filed 6 June, 1946.) 

1. Venue § Ib: Banks and Banking § 1 3 -  

In determining the residence of fiduciaries for the purpose of venue or 
citizenship, the personal residence of the fiduciary controls, in the absence 
of statute. This is true as to receivers, trustees, executors and adminis- 
trators, including statutory receivers of banks, G. S., 53-20, G. S., 53-22. 

2. Venue § 4a- 

In an action by plaintiff against a fiduciary, brought in the county of 
the personal residence of the defendant, seeking to have the legal effect of 
certain written agreements construed, defendant is not entitled, as a 
matter of law, to removal; and, until the allegations of the complaint are 
traversed, the occasion for the exercise of discretion will not arise upon 
motion for removal for the convenience of witnesses and the promotion 
of justice. 

3. Venue 3 4 b  

The exercise of the court's discretion, in granting or refusing to grant 
a motion for removal for the convenience of witnesses and the promotion 
of justice, after the issues are joined, is not reviewable on appeal in Ae 
absence of abuse of discretion. 

APPEAL by plaintiff from Johnson, Jr., Special Judge, a t  February 
Term, 1945, of WAKE. 

The facts pertinent to this appeal will be found in the per curiam 
opinion disposing of appellee's motion to dismiss the appeal, ante, 187. 

From the order granting the defendant's motion to remove this cause 
from Wake to Buncombe County, as a matter of right and also in the 
exercise of the court's discretion, for the convenience of witnesses and the 
promotion of justice, the plaintiff appeals, assigning error. 

A. J .  Fletcher and J .  C .  B. Ehringhaus for plaintiff. 
R. R. Williams for defendant. 

DEXNY, J. The defendant is statutory receiver of the Bank of Black 
Mountain and as such is subject to the provisions of ,dr t ic le  thirteen, 
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Chapter fifty-five, relating to receivers, when not inconsistent with the 
provisions of G. S., 53-20. G. S., 53-22. This Court, in Biggs ?;. Bowen, 
170 N .  C., 34, 86 S. E., 692, held that Revisal, 424 (now G. S., 1-82), 
governed the venue of an action brought by the receiver of a corporation. 
The Court said: "The authorities seem to be uniform that in determin- 
ing the residence of fiduciaries for the purpose of venue or citizenship, 
the personal residence of the fiduciary controls, in the absence of statute. 
This is true as to receivers, trustees, executors and administrators. 11 
Cyc., 869, and notes.'' Lawson v. Langley, 211 N.  C., 526, 191 S. E., 
229; Barber v. Powell, 222 N. C., 133, 22 S. E. (2d), 214. 

I t  will be noted that the right of the appellant to have its written con- 
tracts construed, and its status determined in relation thereto in a 
declaratory judgment, as provided in our Uniform Declaratory Judg- 
ment Act, is not challenged by demurrer, answer or otherwise. There- 
fore, the sole question presented for our determination on this appeal, is 
whether or not the defendant is entitled, as a matter of law and for the 
convenience of witnesses and the promotion of justice, to have an action 
removed, in which the plaintiff is seeking to have the legal effect of 
certain of its written agreements construed as provided in our Uniform 
Declaratory Judgment Act, no issues of fact having yet been joined. 

We are of opinion that upon the allegations of the complaint, the 
defendant is not entitled, as a matter of law, to a removal of this cause 
from Wake County, the residence of defendant, receiver. Of course it is 
impossible to anticipate what issues may be raised, when answer or other 
pleadings are filed. But, until the allegations of the complaint are 
traversed, the occasion for the exercise of discretion will not arise upon 
the motion for removal for the convenience of witnesses and the promo- 
tion of justice. I f  issues of fact are raised when the answer is filed, 
which will necessitate a jury trial and the attendance of witnesses, the 
court may in its discretion grant defendant's motion to remove to Bun- 
combe County for the convenience of witnesses and the promotion of 
justice. Riley v. Pelletier, 134 N.  C., 316, 46 S. E., 734; Howard v. 
Hinson, 191 N .  C., 366, 131 S. E., 748. The exercise of the court's 
discretion in  granting or refusing to grant a motion for removal for the 
convenience of witnesses and the promotion of justice, after the issues 
are joined, is not reviewable on appeal in the absence of an abuse of 
discretion. Power Co. v. Klutz ,  196 N.  C., 358, 145 S. E., 681; Causey 
11. Morris, 195 N .  C., 532, 142 S. E., 783; Curlee v. Rank,  187 N .  C., 
119, 121 S. E., 194; Perry v. Perry, 172 N .  C., 62, 89 S. E., 999; Lud- 
wick v. Mining Co., 171 E. C., 60, 87 S. E., 949; Craven z'. Munger, 
170 N. C., 424, 87 S. E., 216. 

The judgment of the court below is 
Reversed. 
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STATE v. BILL JOXES, W. I?. STANLEY AND M. J. BOVE. 

(Filed 6 June, 1945.) 

1. Appeal and Error 33 lSa, 31- 
Where appellant fails to file his case on appeal fourteen days before 

the call of the district to which it belongs, he may apply for certiorari 
to preserve his right of appeal and appellees' motion filed thereafter to 
docket and dismiss under Rule 17 will be denied. 

2. Appeal and Error § 40a- 
Upon the trial of three defendants for unlawful possession and trans- 

portation of intoxicating liquor, seized at the home of the first defendant, 
who with the second defendant was found guilty on both counts, while 
the third defendant was found to be the owner of the liquor but not 
guilty, an order of forfeiture being entered by the court in all three cases, 
upon hearing on appeal by third defendant from order of forfeiture, pre- 
served by certiorari, the only exception being to the judgment of for- 
feiture and refusal to sign judgment of restoration, no errors appearing 
on the face of the record, the judgment of forfeiture is affirmed. 

3. Intoxicating Liquor 3 8- 

An alleged invalidity of a search warrant is of no avail to appellant, 
the owner of intoxicating liquor, on his challenge to an order of forfeiture, 
since his codefendants, who had possession of the intoxieating liquor, did 
not appeal from their convictions, and appellant was acquitted of the 
criminal charge. 

APPEAL by M. J. Bove from Stevens, J., a t  J anua ry  Term, 1945, of 
LENOIR. 

The defendants, Bill Jones, W. F. Stanley and M. J. Bove, were 
indicted separately, and by consent, tried together i n  the municipal- 
county court of Kinston and Lenoir County on warrants charging them 
with the unlawful possession and transportation of 288 cases of intoxi- 
cating liquor. Jones was adjudged guilty of the unlawful possession of 
the 258 cases; Stanley was found guilty of the unlawful possession and 
transportation of the 288 cases; and Bove was declared not guilty. 

M. J. Bove was found to be the owner of the liquor, all of which had 
been seized a t  the home of Bill Jones. 

An  order of forfeiture was entered in the consolidated cases, from 
which the defendant Bove appealed to the Superior Court of Lenoir 
County. N o  appeal was taken by the other defendants. 

On  the hearing in the Superior Court the order of forfeiture was 
affirmed; and the seized liquor was directed to be turned over to the 
commissioners of Lenoir County for disposition as provided by G. S., 
18-13. 
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M. J. Bove gave notice of appeal, but failed to file the same in this 
Court on or before 13 March, 1945 (fourteen days before the call of 
the district to which the case belongs). I t  was filed 15 March. Two 
days later, the appellees filed motion to docket and dismiss under Rule 17, 
and appellant applied for certiorari to preserve the appeal. 

Appellees' motion was denied under authority of what was said in 
Bell v. Nivens, ante, 35, and appellant's application was allowed under 
the same authority and 8. v. Moore, 210 N. C., 459, 187 S. E., 586. 

Allen & Allen, John G. Dawson, and Raymond S. Norris for appellant. 
Charles F. Rouse and Thomas J .  White for appellee. 

STACY, C. J. The case is here on the record proper in response to 
certiorari which was issued at  the instance of appellant to preserve his 
right of appeal. Wallace v. Salisbury, 147 N. C., 58, 60 S. E., 713; 
Hicks v. Westbrook, 121 N.  C., 131, 28 S. E., 188. The only exception 
is to the "judgment (of forfeiture) as set out in the record" and the 
failure to sign judgment of restoration as prayed. Smith v. Smith, 223 
N .  C., 433, 27 S. E. (2d), 137; Cooper v. Cooper, 221 N .  C., 124, 19 
S. E .  (2d), 237; Holding v. Daniel, 217 N .  C., 473, 8 S. E. (2d), 249. 

The alleged invalidity of the search warrant is of no avail to the ap- 
pellant on his challenge to the order of forfeiture, since the defendants, 
Jones and Stanley, who had possession of the liquor, have not appealed 
from their convictions, and the appellant was acquitted on the criminal 
charge. S.  v. Wallace, 162 N .  C., 622, 78 S. E., 1. I n  addition, there 
is no exceptive assignment of error addressed to the point. 

No error appears on the face of the record as filed in this Court. 
Edwards v. Perry, 208 N. C., 252, 179 S. E., 892; S. v. ~lloore, 210 
N .  C., 686, 188 S. E., 421. Hence the judgment of forfeiture will be 
upheld. S. v. Hall, 224 N .  C., 314, 30 S. E. (2d), 158. 

Affirmed. 

STATE V. HILBRETH BRITT. 

(Filed 6 .June, 1945.) 
1. Criminal Law S 4ld- 

On trial upon an indictment for homicide, it  is competent for the State 
to contradict the testimony of defendant's wife, by showing prior incon- 
sistent statements made by her, and a person, to whom the said wife made 
such contradictory statements, is a competent witness for that purpose. 
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2. Criminal Law 41d, 48b, 63g- 
In a criminal prosecution, where the State offered evidence of state- 

ments made by defendant's wife, as to the circumstances of the killing, 
inconsistent with her testimony for defendant, and defendant failed to 
request that same be considered only for the purpose of impeaching or 
contradicting his wife's testimony, such evidence becomes substantive and 
a contention of the State based thereon, given in the charge to the jury, 
without objection a t  the time, will not be held for error. 

3. Criminal Law § 53g- 

Ordinarily, the failure to object in apt time to a statement of conten- 
tion by the court constitutes waiver of the right to object. 

4. Appeal and Error §§ 24, 29- 

An argument unsupported by exception is as illeffective as an exception 
without argument o r  citation of authority. 

5. Appeal and Error §§ 23, 24: Cruninal Lam § 53g- 

An exception, for failure to charge the jury as required by G. S., 1-180, 
must be taken in the same manner as any other exception to the charge, 
and an assignment of error based thereon must particularize and point 
out specifically wherein the court failed to charge the law arising on 
the evidence-otherwise it becomes a mere broadside and will not be con- 
sidered ullless pointed out in some other exception. 

APPEAL by defendant from Hamilton, Special Judge, a t  October Term, 
1944, of ROBESOK. 

Criminal prosecution tried upon indictment charging the defendant 
with the felonious slaying of one Jet ter  T. Connor. 

On  9 July,  1944, the defendant and his wife, while in their automo- 
bile going from their home to  the home of the defendant's mother, Mrs. 
Emeline Britt,  picked u p  the deceased. The deceased had a f ru i t  jar  
containing about a quart  of liquor. Both the defendant and the deceased 
drank some of the liquor after arriving a t  the Brit t  home. Immediately 
thereafter they began to quarrel and to curse each other. The quarreling 
began while the defendant and the deceased were in the kitchen of the 
Br i t t  home. Shortly thereafter, the defendant was standing in the front  
yard of the Brit t  home, talking to his mother, who was sitting on the 
porch. The deceased came from the kitchen and sat down on the porch. The  
quarrel was renewed, and the evidence is sharply conflicting as to what 
was said and done. The defendant offered testimony t o  the effect tha t  
the deceased approached him with a knife and that  he wrung the knife 
from his hand, flipped him over his shoulder and threw him on the porch, 
and that  the defendant never touched him thereafter. The State offered 
evidence tending to show that  the defendant was a young man, 30 years 
of age, and weighed about 168 to 175 pounds. The deceased was a man  
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64 years of age, and weighed from 130 to 140 pounds. The defendant 
was a member of the United States Naval Forces and had been trained 
in  the art  of jiujitsu. That after the deceased had been thrown on the 
porch, that the defendant jumped on him and choked him or doubled up 
the body of the deceased in such manner as to prevent him from breatb- 
ing. When the defendant got off the body of the deceased, at  the request 
of his stepfather, Heman Britt, the face of the deceased was purple and 
he died without regaining consciousness. 

Verdict : Guilty of manslaughter. Judgment : Imprisonment in the 
State's Prison for not less than four nor more than six years. 

The defendant appeals, assigning error. 

Attorney-General  M c M u l l a n  and  Assis tant  Attorneys-General Rhodes  
a n d  M o o d y  for t h e  S ta te .  

T .  ,4. M c ~ V e i l l  and  P. D. H a c k e t t  for defendant .  

DENNY, J. The appellant has abandoned his first seven and the tenth 
exceptions. 

The court, over the objection of the defendant, permitted Willie 
M'White, a State's witness, to testify to a conversation which he had with 
the wife of the defendant, in the absence of the defendant, as to the 
manner in which the deceased, Jetter T. Connor, came to his death. The 
wife of the defendant had already been on the witness stand and testified 
that the deceased attacked the defendant with a butcher knife. Her  
testimony was in conflict with her prior statements, according to the 
testimony of the witness M'White. And, in giving the State's conten- 
tions in the charge to the jury, his Honor said: "The State contends 
. . . that you should be satisfied from the testimony of another M'White, 
Willie, I believe they called him, who shortly thereafter had gone to  
talk with the witness, Columbia, and that she told him that her husband 
had killed him with his hand, and no mention was made of any knife, 
and from all the statements you should be satisfied, in the first place, 
beyond a reasonable doubt, there was no knife, and in the second place, 
you should be satisfied the knife had been taken from the possession of 
the decedent and he was wholly and completely unarmed or disarmed at 
the time the blow was administered that proved to be fatal to the de- 
cedent, and that at least you should return a verdict of at least guilty 
of manslaughter." 

The exceptions to the admission of the above evidence and to the 
foregoing part of the charge, constitute the defendant's sixth assignment 
of error. 

I t  was competent for the State to contradict the testimony of the 
defendant's wife, by showing prior inconsistent statements made by her, 
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and the evidence of the witness M'White was competent for that purpose. 
However, the defendant did not request that this evidence Ee considered 
only for the purpose of contradicting or impeaching the testimony of 
his wife and not as substantive testimony against him. Therefore, the 
objection to its admission cannot be sustained. S. v. Shepherd, 220 
N. C., 377, 17 S. E. (2d), 469; S. v. Casey, 212 N .  C., 352, 193 S. E., 
411; S. v. Ray, 212 N. C., 725, 194 S. E., 482; Rule of the Supreme 
Court, 221 N. C., 558. Likewise, the evidence having been generally 
admitted, a contention of the State based thereon, given in the charge 
to the jury, without objection at  the time, will not be held for error. 
S. v. King, 219 N. C., 667, 14 S. E. (2d), 803; S. v. Johnson, 219 N. C., 
757, 14 S. E. (2d), 792; S. v. Bozoser, 214 N. C., 249, 199 S. E., 31. 
Ordinarily the failure to object in apt time to a statement of contention 
by the court, constitutes waiver of the right to object. 8. v. Wells, 221 
N. C., 144, 19 S. E. (2d), 243. 

Exceptions eleven through fifty-six are also directed to the charge 
of the court. But none of these exceptions are brought forward in 
appellant's brief and argued or authorities cited in support thereof, as 
required by Rule 28, Rules of Practice in the Supreme Court, 221 N. C., 
563. Hence, these exceptions will be treated as abandoned. 

The appellant does argue in his brief that the trial court failed to 
('state in a plain and correct manner the evidence given in the case and 
declare and explain the law arising thereon," as required by G. S., 1-180, 
but there is no exception in the record based on such failure on the part 
of the court, to comply with the statute. An argument unsupported by 
exception is as ineffective as an exception without argument or citation 
of authority. Curlee v. Scales, 223 N. C., 788, 28 S. E. (2d), 576. An 
exception for failure to charge the jury as required by G. S., 1-180, must 
be taken in the same manner as any other exception to the charge and 
an assignment of error based thereon, ('must particularize and point 
out specifically wherein the court failed to charge the law arising on the 
evidence." S. v. LMliard, 223 N. C., 446, 27 S. E. (2d), 85. Failure 
to particularize and point out wherein the court failed to comply with 
the statute will constitute such exception a mere broadside exception, and 
it will not be considered, unless it is pointed out in some other exception 
or exceptions to the charge wherein the court failed to comply with the 
statute. 8. v. Priddle, 223 N. C., 258, 25 S. E. (2d), 751, and S. v. 
Dilliard, supra, and cases there cited. A careful consideration of the 
charge, however, discloses no prejudicial error. 

The remaining exceptions are formal and cannot be sustained. 
I n  the trial below, we find 
No error. 
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(Filed 19 September, 1945. ) 

1. Criminal Law 8 62  M - 
I n  the absence of a statute to the contrary, and unless i t  sufficiently 

appears otherwise in the sentence itself, i t  is generally presumed that  
sentences imposed in the same jurisdiction, to be served a t  the same place 
or prison, run concurrently, although imposed a t  different times, and by 
different courts and upon a person already serving a sentence. No pre- 
sumption will he indulged in favor of sustaining a sentence a s  cumulative. 

2. Criminal Law $9 61a, 62%- 
Where the judgment in a criminal case, imposing sentence, concludes 

in part, "this sentence to begin a t  the expiration of the sentence in case 
number C. P. 31355." the sentence is not merely vague, standing alone i t  is  
meaningless; and is only explained, by resort to  evidence aliunde, that  
these words refer to the administrative record in the State Prison of a 
sentence in another case against defendant. 

3. Criminal Law $ 61a- 
The intention of the court imposing sentence should prevail where 

clearly expressed, but this does not imply that such intention should be 
sought through evidence dehors the record-as here made necessary. The 
mode of reference lnclis the certainty required in criminal judgments and 
is  not approved. 

APPEAL by  petitioner f r o m  Parker, J., a t  M a y  Term, 1945, of LENOIR. 
Peti t ioner  seeks, by certiorari, to  have reviewed a n  order of Honorable 

R. Huwt P a r k e r ,  J u d g e  of the  Super ior  Court,  made  in a habeas corpus 
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proceeding heard at May Term, 1945, of Lenoir Superior Court, substan- 
tially upon the following facts : 

At October Term, 1935, of Lenoir County Superior Court, the defend- 
ant was convicted of larceny of an automobile and sentenced to confine- 
ment in State's Prison for seven years. Minute Docket X, Clerk's office, 
Lenoir County Superior Court; Permanent Criminal Docket, p. 279. At 
June Term, 1937, of Martin County Superior Court, the petitioner, who 
had meantime escaped from prison, was charged with larceny, pleaded 
guilty, and the following sentence pronounced: ('That the defendant be 
confined in the State's Prison at Raleigh for a term of three years. This 
sentence to begin at the expiration of the sentence in case number C. P. 
#31355." 

At the June Criminal Term of Lenoir County Superior Court, peti- 
tioner pleaded guilty of breaking and entering and larceny, and was 
sentenced as follows : '(Let the defendant be confined to the State's Prison 
for a term of five years. Sentence to begin a t  expiration of sentence now 
serving for larceny of automobile in Martin County." Docket Y, p. 219. 

The prisoner was returned to custody of the State's Prison immediately 
after his trial at Lenoir Superior Court in June, 1937, and resumed 
service of the sentences imposed. 

I t  is conceded that unless the sentence imposed on petitioner in Martin 
County Superior Court 17 June, 1937, does not in law begin at the expi- 
ration of the sentence imposed at the 1935 Term of Lenoir Criminal 
Court, but, on the contrary, runs concurrently therewith, the petitioner, 
at  the time he sued out the writ of habeas corpus now under review, had 
completed the entire period of service under the several sentences im- 
posed, and is entitled to his discharge. 

At the hearing the petitioner introduced the records of the various 
criminal judgments involved, of dates and in substance as above stated. 

I n  reply the respondent, over objections and exceptions of petitioner, 
introduced evidence aliunde the court records to explain the reference 
in the 1937 Martin County sentence to "case number C. P. #31355," and 
to connect it with the 1935 sentence imposed in Lenoir County. I n  part, 
this evidence was to the effect that the Lenoir County sentence had been 
duly certified to the State Prison authorities; and that in accordance with 
the custom of that institution, it was thereupon given upon the State 
Prison records a designating name and number for administrational pur- 
poses, to wit : "Case No. 31355." 

Further, respondent introduced the prison records of three commit- 
ments purporting to be upon the several sentences involved ; and a letter 
of Mary G. Goldsborough, Principal General Clerk of the Prison Divi- 
sion, purporting to give the record of petitioner as a prisoner, and includ- 
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ing prison data as to dates of conviction, offense, sentence; with much 
other matter concerning petitioner's prison record. 

From the answer to the petition, it appears that at  the request of 
Sheriff Roebuck, of Martin County, the prison authorities furnished 
him a copy of the prisoner's record, including a statement of the sentence 
imposed on petitioner, a t  October, 1935, Term of Lenoir Court, desig- 
nated on the prison record as "CP #31355." 

Where necessary, other facts of record as may be pertinent to the 
decision will be referred to in the opinion. 

At the conclusion of the evidence, the judge hearing the writ made his 
findings of fact, including inferences and conclusions of fact made from 
the evidence above summarized, and stated his conclusions of law. His 
Ronor found, substantially, that the notation ('CP 31355 means Central 
Prison 31355, and means the sentence imposed a t  the October, 1935, 
Term of the Superior Court of Lenoir County against the petitioner, 
Ear l  Parker, and that the reference to the sentence imposed at  the Octo- 
ber Term, 1935, of the Lenoir Superior Court is certain and definite, and 
that i t  was clearly the intention of the Judge who presided at  the June 
Term, 1937, of the Superior Court of Martin County to make his 
sentence begin at  the expiration of the sentence imposed at  the October 
Term, 1935, of Lenoir County against this petitioner, and that his intent 
is clearly and definitely fixed in his judgment." He  therefore found as a 
matter of law that the Martin County sentence began at the expiration 
of the aforesaid sentence imposed in 1935 in Lenoir County, and that 
the sentence imposed against petitioner at June Term, 1937, of the 
Superior Court of Lenoir County began at the expiration of the prison 
sentence imposed against petitioner a t  the June Term, 1937, of the Supe- 
rior Court of Martin County. 

Concluding that there was no evidence before the court that Parker 
has served in full the three prison sentences, as thus interpreted, the 
court remanded petitioner into custody of the prison officials to be 
returned to the State's Prison until the sentences had been completely 
served in accordance with his judgment. 

The petitioner, preserving his objections and exceptions, brings the 
case here for review by proper writ. 

George B. Pat ton ,  general counsel and at torney for respondent,  ap- 
pellee. 

J .  A. Jones for petitioner, appellant.  

SEAWELL, J. The question presented upon this appeal is whether the 
sentence imposed upon the petitioner at the June, 1937, Term of Martin 
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Superior Court has the legal effect of causing that sentence to run con- 
secutively with a prior sentence of seven years imposed upon him at 
Lenoir Superior Court in 1935. I t  is conceded that if the Martin County 
sentence runs concurrently with the Lenoir sentence referred to, petitioner 
has "paid his debt to society7)-at least as far as may be done by com- 
pleting his penal servitude under all the sentences imposed-and is now 
entitled to his discharge. 

I n  the absence of a statute to the contrary, and unless it sufficiently 
appears otherwise in the sentence itself, it is generally presumed that 
sentences imposed in the same jurisdiction, to be served at the same place 
or prison, run concurrently, although imposed at different times, and by 
different courts and upon a person already serving a sentence. 15 Am. 
Jur., Criminal Law, ss. 464, 465 ; S. v. Duncan, 208 N.  C., 316, 180 S. E., 
595; In  re Black, 162 N. C., 457, 78 S. E., 273. The burden is, therefore, 
on the respondent in the present proceeding to show that the challenged 
sentence in legal effect is cumulative, running consecutively instead of 
concurrently with the sentence or sentences with which it is supposed to 
stand in  relation. Where the intention of the court to make the sentence 
begin at the expiration of a prior sentence is clearly and adequately 
expressed in the sentence itself, that burden is carried, of course, by a 
manifestation of the judgment or record. I n  the case of inherent am- 
biguity in the sentence, the question arises whether this vagueness is 
capable of being removed at all; and whether public policy, which re- 
quires a high degree of certainty in judicial actions affecting the liberty 
of the individual, will permit a sentence to be clarified by resort to evi- 
dence aliunde, such as that offered in this case; or whether, indeed, a 
reference such as we find in  the sentence under review can be held to 
meet the requirements of certainty or definiteness demanded in a crim- 
inal judgment. "No presumption will be indulged in favor of sustaining 
a sentence as cumulative." 15 ,4m. Jur., Criminal Law, S. 465, supra. 
Davis v. Anderson, 207 F., 263. 

The controversy hinges around the expression used in the concluding 
part of the Martin County judgment: "This sentence to begin at the 
expiration of the sentence in case number C. P. #31355." 

Standing alone, this sentence is not merely vague, it is meaningless. 
I t  does not name the county or court in which that trial was had and in 
which the judicial record was made and is kept, or the date or term of 
the court, or even the name of the defendant; nor does it give any 
description of the offense of which the defendant was convicted, or 
designate the term of the sentence imposed-by means of which the 
Lenoir County sentence, the expiration of which is to determine the 
beginning of the Martin County sentence, could be identified from the 
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judicial records themselves and the sentence given significance. Also, 
there is nothing in the sentence to explain what is meant by "case num- 
ber C. P. #31355," or to direct the inquirer where such a thing might 
be found. 

Respondent undertook upon the habeas corpus hearing to explain this 
reference by evidence partly parol, partly from the State Prison records, 
and partly circumstantial, to the effect that this petitioner had been 
committed to State Prison on a seven-year sentence imposed in Lenoir 
County in 1935; that "CP" meant '(Central Prison," and the number 
''31355" was the number assigned to that case on the prison records for 
administrational purposes. Further, that the State Prison authorities 
furnished this information to Sheriff Roebuck of Martin County a few 
days prior to the sentencing of the petitioner in that county, from which 
it was assumed that the information was passed on to the presiding judge. 

Without discussing the propriety of this sort of reference, or the 
nature of the evidence by which it is sought to clarify it, counsel for 
respondent seeks to apply the principle "id certum est quod certum reddi 
potest," so often applied in civil matters, but ignores the rest of the 
maxim-"sed id rnagis certum est quod de sernetipso est certumn--to 
the guidance of which we are so often committed by public policy, espe- 
cially on the judicial side of criminal law administration. "That is 
certain which can be made certain, but that is more certain which is 
certain of itself." 

The question here is not merely one of the intention of the judge 
imposing the sentence, and the method of ascertaining i t ;  it is also a 
question of the adequate expression of that intent within acceptable 
standards of certainty in dealing with the liberty and lives of those 
charged with violations of the law. We are, therefore, not bound by the 
findings of fact we find in the record as we might be, under proper con- 
ditions, in  civil cases. 

From the nature of the subject, no general rule and usually no prece- 
dent can be found for specific application to cases of this sort, which are 
apt to be highly individualized. Each case must be decided on its own 
merits. North Carolina has been referred to as one of the states requir- 
ing '(rigid specificity" in a sentence intended to be cumulative in its effect. 
We need not go that far  in expressing our disapproval of the sentence 
under review. 

We are familiar with the rule that criminal laws must be construed 
strictly against the State and in favor of the liberty of the citizen. That 
is but manifestation or cropping out of a broader public policy, firmly 
established amongst English speaking people, which requires a high 
degree of certainty in the procedure by which a person is deprived of his 
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liberty or his life. The protection it affords follows him through the 
incidents of trial, and is not withdrawn when most needed: when he 
stands before the court, in  invitum and a t  arms length with the State, to 
receive sentence for his misdemeanor; or to shift the picture to a more 
sensitive spot on the retina, when society, through its authorized agency, 
undertakes to budget the life of an errant member and take out of it the 
years forfeit to the law. The policy of the law which will not permit the 
accused to be convicted of crime unless his guilt is proved beyond a 
reasonable doubt will certainly interpose to prevent his punishment under 
a vague and ambiguous sentence-an instrumentality less certain than 
the proceeding upon which its authority is based. 

I t  is true, of course, that the intention of the court imposing the 
sentence should prevail where clearly expressed. 15 Am. Jur., supra, 
s. 465; Anno. 70 A. L. R., 1512. But we do not think this implies that 
such intention should be sought through evidence dehors the record-at 
least such as is here made necessary ;-that it is open to the same sort of 
proof as if the judge were writing a will or making a contract. 

A sentence is not merely a directive from which those who are to exe- 
cute it may obtain information as to the extent of that duty, but, put on 
the official court record, i t  is a guarantee to the prisoner that prosecution 
will not again be attempted within its scope and that punishment shall 
not exceed its reasonably definite limits. 

We seriously question the legal propriety of the reference in this sen- 
tence. The court records of Lenoir County were as easily accessible to 
the Martin County court as were the administrational records of the 
Prison. The sentence itself could have been made clear and definite by 
an accurate reference to these court records in such detail as might be 
required for identification without resort to evidence aliunde. The 
ambiguity upon the face of the sentence leads us to the conclusion that 
the offices of the sentence, as above outlined, were not adequately served. 

We are, therefore, unable to sustain the sentence under review as cumu- 
lative in its legal effect. Since it was served concurrently with the other 
sentences set out in the record, and petitioner has, therefore, completed 
the total time of service for which he could be lawfully held, he is entitled 
to his discharge. I t  is so ordered. The judgment of the court below is 

Reversed. 
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G. R. FERGUSON v. DOLLIE FERGUSON. 

(Filed 19 September, 1945.) 
1. Ejectment 8 9b-- 

Where both parties to  an action for recovery of land claim title from 
a common source, prior ownership of the land may be taken as  a "fixed 
fact" so f a r  a s  the action is concerned. 

2. Deeds §§ 6, 8- 

A deed of gift is  absolutely void, when not registered within two years 
af ter  its making. G. S., 47-26. 

3. Wills § 3% 
There is always a presumption that one who makes a will is of dispos- 

ing mind and memory, does not intend to die intestate as  to any part of 
his property, and does intend to dispose of all of his property. 

The presumption against intestacy does not mean that one must choose 
between a will or no will. A testator may elect to dispose of part of his 
property by will, and leave the remainder for disposition as  in case of 
intestacy. 

5. Wills §§ 3, 31- 
The intention of the testator is  the paramount consideration in the 

construction of his will. All rules of construction are in aid of discover- 
ing the testator's intent and effectuating it, unless i t  be contrary to some 
rule of law or  a t  variance with public policy. 

6. Wills §§ 31, 34- 
Where testator devised and bequeathed to his wife "all my personal 

property, horses, cattle, sheep, hogs, and all farming tools of all kinds, 
engines, automobiles, wagons and all money, notes, mortgages, in fact 
everything that  I possess," there is nothing to restrict or to limit the 
property passing thereunder to  personal property o r  to  property of like 
nature with that  designated, and these words dispose of all of testator's 
property, including realty. 

7. Wills § 3- 
The rule of ejtisdem generis is not generally applied to the residuary 

clause in a will or to what amounts to a residuary clause. 

8. Wills § 31- 
The word "devise," which usually signifies a gift of real property by 

will, may extend to embrace personal property where so intended by the 
testator; while "bequeath" aptly applies to a gift of personal property 
by will. 

The terms employed by a testator to dispose of his property are  to be 
given their well known legal or technical meaning, unless i t  appears from 
the will itself that they were used in some other permissible sense. 
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10. Same- 

A will speaks as of the date of the death of the testator and any prop- 
erty acquired after its making, by reversion or otherwise, would be subject 
to its terms. G. S., 31-41. 

APPEAL by plaintiff from Pless,  J., at January Term, 1945, of HAY- 
WOOD. 

Civil action to remove cloud upon title. 
Plaintiff alleges that on 15 May, 1905, his father, by deed of gift, 

conveyed to plaintiff's brother, Gaither B. Ferguson, a 300-acre tract of 
land in Haywood County; that the latter sold 40 acres of it during his 
lifetime, and died intestate as to the remainder on 24 November, 1941; 
that the deceased left him surviving no lineal descendants, and that the 
plaintiff is a collateral heir of his brother and has acquired by assignment 
the interest of all the other collateral heirs and is entitled to the imme- 
diate possession of the land. Additionally, the plaintiff alleges that on 
3 August, 1937, Gaither B. Ferguson executed and delivered to his wife, 
Dollie Ferguson, a deed of gift purporting to convey to her the 260 acres 
or the remainder of the 300-acre tract, but that the same was not regis- 
tered until after the death of the donor, and that this deed, while void, 
constitutes a cloud on plaintiff's title; wherefore he asks that it be so 
declared and removed as a cloud agreeably to the provisions of G. S., 
41-10. 

The defendant admitted the relationship of the parties as alleged in 
the complaint, but claimed title to the land under the deed from her 
husband, dated 3 August, 1937, which recites a "consideration of $10.00 
to him paid by Dollie Ferguson"; and further that if this deed be void, 
as alleged by the plaintiff, which is denied, the defendant claims sole 
ownership of the land and the right to continue in possession thereof 
under the second item in the will of her deceased husband. 

The trial court held the deed of 3 Bugust, 1937, from Gaither B. 
Ferguson to Dollie Ferguson to be a deed of gift and therefore void as i t  
was not registered within two years after its making. I t  was further 
held, however, that title to the land vested in the defendant under her 
husband's will, and judgment of nonsuit was thereupon entered at the 
close of all the evidence. 

From this ruling, the plaintiff appeals, assigning errors. 

Xmathers  & Meek ins  for plaindiff, appe l lan f .  
M o r g a n  & W a r d  for defendant ,  appellee. 

STACY, C. J. I t  is conceded that both parties claim title to the land 
in question under Gaither B. Ferguson; the plaintiff by descent and 
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assignment; the defendant by deed and devise. Prior ownership of the 
land, therefore, by Gaither B. Ferguson may be taken as a '(fixed fact" 
so far as the present action is concerned. Sewlin I ) .  Osborne, 47 K. C., 
164; Stewart v. Cary, 220 N.  C., 214, 1 7  S. E. (2d), 29, 144 A. L. R., 
1287. 

The trial court was of opinion that the deed of 3 August, 1937, from 
Gaither B. Ferguson to Dollie Ferguson appeared on its face to be a deed 
of gift, Reeves v. ilfiller, 209 N .  C., 362, 183 S. E., 294, and held it to be 
void because not registered within two years after its making as required 
by G. S., 47-26. This ruling is not challenged by either party. I t  
accords with the plaintiff's view, and the defendant is not appealing. 
See Winstead v. Woolard, 223 N.  C., 814, 28 S. E. (2d), 507. 

The question then arose and the case was made to turn on whether 
Gaither B. Ferguson devised the land to his wife under the following 
clause in his will : 

"Second: I will, devise and bequeath to my beloved wife all my per- 
sonal property, horses, cattle, sheep, hogs, and all farming tools of all 
kinds, engines, automobiles, wagons and all moneys, notes, mortgages, 
in fact, everything that I possess." 

I t  is the contention of the plaintiff that only personal property passed 
under this provision; that the operation of the words "everything that 
I possess" is restrained by the language with which they are associated, 
and that the testator died intestate as to his land. Brawley v. Collins, 
88 N. C., 605; ,VcCallum v. McCalluwz, 167 N .  C., 310, 83 S. E., 250; 
Capehart v. Burrus, 122 N .  C., 119, 29 S. E., 97 ;  S .  c.  (on rehearing), 
124 N. C., 48, 32 S. E., 378; Alexander c. Alexander, 41 N .  C., 229. 
The trial court held otherwise, and the appeal presents for review the 
correctness of this ruling. 

I n  searching for the intent of the testator, as expressed in the language 
used by him, we start with the presumption that one who makes a will 
is of disposing mind and memory and does not intend to die intestate as 
to  any part of his property. Holland 1 1 .  Smith, 224 N .  C., 255, 29 S. E. 
(2d), 888; Gordon v. E'hringhaus, 190 K. C., 147, 129 S. E., 187; Case 
v. Biberstein, 207 S. C., 514, 177 S. E., 802; Foust v. Ireland, 46 S. C., 
184. '(There is always a presumption that a testator did not intend to 
die partially testate and partially intestate." McCullen I ? .  Daughfry, 
190 IT. C., 215, 129 S. E., 611. Testacy presupposes no intestacy. Reeves 
c. Reeves, 16 N .  C., 386. "The rule, tct res magis valeaf quam pereaf, 
comes in aid of the general presumption, that one who makes a will in- 
tends to dispose of all of his property." Boyd v. Latham, 44 N. C., 365. 

Even where a will is reasonably susceptible of two constructions, the 
one favorable to complete testacy, the other consistent with partial intes- 
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tacy, in application of the presumption, the former construction will be 
adopted and the latter rejected. Holmes v. York, 203 N .  C., 709, 166 
S. E., 889; Morris v. Waggoner, 209 N .  C., 183, 183 S. E., 353. This 
does not mean, however, that one must choose between a will or no will. 
A testator may elect to dispose of part of his property by will, and leave 
the remainder for disposition as in case of intestacy. Kidder v. Bailey, 
187 N.  C., 505, 122 S. E., 22; McCallum v. McCallum, supra; Galloway 
v. Carter, 100 N .  C., 111, 5 S. E., 4. The intention of the testator is the 
paramount consideration in the construction of his will. Heyer v. Bul- 
luck, 210 N. C., 321, 186 S. E., 356. All rules of construction, there- 
fore, are in aid of discovering the testator's intent, and effectuating it, 
unless it be contrary to some rule of law or at  variance with public policy. 
Jolley v. Humphries, 204 N .  C., 672, 167 S. E., 417; Ellington v. Trust 
Co., 196 N .  C., 755,147 S. E., 286. 

I n  addition to this presumption against partial intestacy, there is 
nothing in  item two of the testator's will to restrict or to limit the prop- 
erty passing thereunder to personal property or to property of a like 
nature wit'h that designated. Case v. Biberstein, supra; Wilce v. Wilce, 
7 Bing., 664; Anno. 128 A. L. R., 822. The rule of ejusdem aeneris is 
not generally applied to the residuary clause in a will or to what amounts 
to a residuary clause, for to do so ~ ~ o u l d  usually result in a partial intes- 
tacy, and as stated above, the presumption of law is against such inten- 
tion. Gordon v. Ehringhaus, supra; Faison v. Middleton, 171 N .  C., 170, 
88 S. E., 141 ; Anno. Cas. 1917-E 72 ; In  re Champion, 45 N.  C., 246; 
h n o .  128 A. L. R., 825. "The law does not favor a condition of intes- 
tacy, and we should be slow to adopt a construction leading to such 
result." Crouse v. Barham, 174 N .  C., 460, 93 S. E., 979. See, also, 
Allen v. Cameron, 181 N. C., 120; Powell v. Woodcock, 149 N. C., 235, 
62 S. E., 1071; Harper v. Harper, 148 N .  C., 453, 62 S. E., 553; Austin 
v. Austin, 160 N.  C., 367, 76 S. E., 272. 

I t  may be noted that the testator uses the word "devise" which usually 
signifies a gift of real property by will, though it may be extended to 
embrace personal property where so intended by the testator. McCorkle 
v. Sherrill, 41 N.  C., 173. I n  the instant case, the testator also uses the 
word "bequeath," which aptly applies to a gift of personal property by 
will. Then, as if to make assurance doubly sure, he concludes with the 
words, "in fact, everything that I possess." This language is broad 
enough to cover both realty and personalty. Hollowell v. Manly, 179 
N .  C., 262, 102 S. E., 386; Chamberlain v. Owings, 30 Md., 447. 

The terms employed by a testator to dispose of his property are to be 
given their well-known legal or technical meaning, unless it appear from 
the will itself that they were used in some other permissible sense. Whit- 
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ley v. Arenson, 219 N. C., 121, 12 S. E. (2d), 906; Goode v. Hearne, 180 
N. C., 475, 105 S. E., 5 ;  May v. Lewis, 132 N. C., 115, 43 S. E., 550; 
Grandy v. Sawyer, 62 N. C., 8. So, here, if we ascribe to the words 
used by the testator their usual signification, they seem quite sufficient 
to pass the land as well as the personal property. Pate v. Lumber Co., 
165 N. C., 184, 81 S. E., 132; Jones v. Myatt ,  153 N. C., 225, 69 S. E., 
135; Foil v. ATewsome, 138 N.  C., 115, 50 S. E., 597; Page v. Foust, 89 
N. C., 447. 

The Chancery Court of New Jersey in Tzeses v. Tenez Const. Co., 95 
N .  J. Eq., 145, 122 Atl., 371, held that the words "all I have in clothes, 
money, jewelry, in fact all I have" were sufficient to carry the testator's 
real estate. See I Page on Wills (2d Ed.), see. 834. 

I n  Harrell v. Hoskins, 19 N .  C., 479, Gaston, J., speaking for the 
Court, said : "The words 'all my property,' unless they are explained by 
other words in the will to have a different meaning, embrace every sub- 
ject of property and every interest therein which belonged to the testa- 
tor." "Everything that I possess" would seem to be the full equivalent of 
i( all my property." 

The plaintiff concedes that the dispositive and descriptive words in 
item two of the will, unless restricted by the context or by the circum- 
stances surrounding the testator at  the time, are sufficient to pass the 
land. The testator executed a deed of gift to his wife for the land on 
the same day that he made his will. The parties draw opposite conclu- 
sions from this circumstance. The plaintiff says the testator owned no 
land at  the time of the execution of his will, and hence he could not have 
had the land in mind. The defendant says the clear intent of her hus- 
band was to give her the property, if not by his deed, then by his will. 
The all-inclusive expression "everything that I possess" would embrace 
all of testator's property, however acquired. The will speaks as of the 
date of the death of the testator, and any property acquired after its 
making, by reversion or otherwise, would be subject to its terms. G. S., 
31-41; Faison v. Middleton, supra; Brown v. Hamilton, 135 N .  C., 10, 
47 S. E., 128; I n  re Champion, 45 N.  C., 246. 

We conclude that the trial court properly construed the will as suffi- 
cient to pass the real estate. This defeats the plaintiff's action. 

Affirmed. 



I N  THE SUPREME COURT. 

W. C. SAMPLE v. LEA1 JACKSON AND H. P. WILLIAMS, COXSTABLE OF 

ELIZABETH CITY TOWNSHIP, PASQUOTANK COUNTY, NORTH 
CAROLINA. 

(Filed 19 September, 1945.) 

1. Bankruptcy § 7% : Homestead and  Personal Property Exemption 9- 

Exempt property is expressly excepted from the operation of the Federal 
Bankruptcy Act, and the trustee must set apart and allot to the bankrnpt 
such exemptions a s  a re  allowed by the State law. When there is no 
trustee this may be done by the court itself. 

2. Bankruptcy 3s 4, 7 4/2- 
I t  is generally held that the provision of the Bankr~lptcy Act, making 

void a judgment obtained against bankrupt within four months of ad- 
judication, does not aroid liens as  against all the world, but only as  against 
the trustee, and those claiming under him. The lien is not avoided for 
the benefit of the bankrupt save as  to  his exempt property. 

3. Homestead a n d  Personal Property Exemptions § 1- 

Homestead exemptions are granted by and subject to State law. With 
us the homestead is not an estate in land. I t  is  a mere exemption from 
sale under execution or like process, which relates only to the remedy. 

4. Same: Judgments  § 21- 

A judgment is  a lien on the land in which the homestead is allotted but 
collection by sale under execution or other process is prohibited during 
the life of the exemption. 

5. Bankruptcy 9 7 M - 
A bankrupt may assert the invalidity of a lien created within four 

months of banBruptcy by attachment or like process, the enforcement of 
which would defeat the exemption. 

6. Bankruptcy #§ 7, 7 %- 
Where a banlrruptcy court adjudges no assets available for unsecured 

creditors, declines to administer the property a s  too burdensome, assigning 
all realty to bankrupt as  his homestead, creditors abandon any claim 
thereto, title to the land, subject to the homestead exemption and existing 
liens, reverts to the bankrupt, and the lien of a judgment within four 
months is not discharged. 

,~PPEAL b y  plaintiff f r o m  Burgzuyn, special  Judge, a t  J u n e  Term, 

1945, of PASQUOTANK. N o  error. 

Civil action to  restrain levy a n d  sale under  execution. 

O n  20 June ,  1932, judgments were rendered i n  favor  of the  defendant 

Jackson a n d  against  t h e  plaintiff i n  two actions pending i n  the  Pasquo- 

t a n k  Superior  Court.  One mas f o r  $300, interest a n d  costs, and  t h e  

other  f o r  $1,000, interest and  costs. T h e  judgments were duly docketed 
i n  Pasquotank  County. 
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On 19 October, 1932, within four months after the docketing of said 
judgments, plaintiff filed a voluntary petition in bankruptcy and was 
duly adjudged bankrupt. The bankruptcy proceeding was adjudged a 
"no assets" case. The real property (110 acres in Pasquotank County) 
owned by plaintiff and described in  the complaint was set apart to him 
as his homestead, subject to existing liens, and plaintiff was discharged. 
No trustee was appointed. 

Defendant Jackson, about 1 January, 1944,. procured the issuance of 
execution on said judgments and defendant Williams as constable levied 
upon and proceeded to advertise said land for sale under execution. 
Plaintiff instituted this action and obtained a temporary restraining 
order. 

Plaintiff pleads the invalidity of the judgments rendered within four 
months of bankruptcy proceeding. The defendant alleges in defense 
fraud in the contract upon which the judgments were rendered and no 
notice of bankruptcy. 

When the cause came on for hearing issues were submitted to and 
answered by the jury in  favor of defendant. 

Thereupon the court perpetually restrained any further proceeding 
under the judgment for $300 and further decreed "that the said defend- 
ant, Lem Jackson, be likewise restrained and enjoined from causing the 
land described in the cornplaint to be levied upon and sold under execu- 
tion issued upon that certain judgment for $1,000, entered and docketed 
in  favor of the defendant, Lem Jackson, and against the plaintiff on 
June 20, 1932, and referred to in the complaint, until the expiration of 
the Homestead allotted to the plaintiff in said lands in the course of the 
bankruptcy proceeding aforesaid or until a Homestead is re-allotted 
under a new execution or as provided by law." 

The quoted provision is substantially in the language of a judgment 
tendered by plaintiff. 

Plaintiff excepted and appealed. 

J .  B. iMcMullan and J .  W .  Jennette for plaintiff, appellant. 
11.1. B. Simpson and Robert B. Lowry for defendants, appellees. 

BARNHILL, J. Whether the personal liability of plaintiff on the judg- 
ments described in the pleadings was discharged by the bankruptcy was 
not adjudicated in the court below. The court held only that the judg- 
ment lien is not enforceable during the existence of the homestead but is 
enforceable against the homestead land after the expiration of the exemp- 
tion. The correctness of this ruling is the crucial question presented 
on this appeal. 
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The purpose of bankruptcy legislation is to effect an equitable distri- 
bution of the bankrupt's property among his creditors and discharge the 
debtor from his obligations. 

Exempt property is expressly excepted from the operation of the Act, 
11 U. S. C. A., see. 110, and the trustee must set apart and allot to the 
bankrupt such exemptions as are allowed by the State law. 11 U. S. 
C. A., see. 75 (a).  When there is no trustee, this may be done by the 
court itself. Smalley v. Laugenour, 196 U.  S., 93, 49 L. Ed., 400. 

Except as expressly stated in the Act the bankruptcy statute does not 
serve to discharge liens upon the property of bankrupt. I t  does provide 
that "all . . . judgments . . . obtained through legal proceedings 
against a person who is insolvent, at any time within four months prior 
to the filing of a petition in bankruptcy against him, . . . shall be 
deemed null and void in case he is adjudged a bankrupt and the property 
affected by the . . . judgment . . . shall be deemed wholly discharged 
and released from the same, and shall pass to the trustee as a part of the 
estate of the bankrupt." 11 U. S. C. A., see. 107 (f ) .  

While there is some conflict of State authority, i t  is generally held 
that this section does not avoid liens as against all the world, but only 
as against the trustee, and those claiming under him. 6 Am. Jur., 698; 
8 C. J. S., 910. The lien is not avoided for the benefit of the bankrupt 
save as to his exempt property. This view has been approved and adopted 
by the Supreme Court of the United States. Fischer v. Gas Co., 309 
U. S., 294, 84 L. Ed., 764. See also Connell v. Walker, 291 U.  S., 1, 
78 L. Ed., 613; Credit Co. e. Miller, 9 Am. Bankr. Rep. (NS) ,  728. 

Homestead exemptions are granted by and subject to State law. With 
us the homestead is not an estate in land. I t  is a mere exemption from 
sale under execution or like process. Art. X, sec. 2, N. C. Const. ; Caudle 
v. Morris, 160 N. C., 168, 76 S. E., 17;  Sash Co. v. Parker, 153 N. C., 
130, 69 S. E., 1. 

A judgment is a lien on the land in which the homestead is allotted 
but collection by sale under execution or other process is prohibited dur- 
ing the life of the exemption. G. S., 1-369; Rankin  v. Shazu, 94 N. C., 
405 ; Jones v. Britton, 102 N.  C., 166 ; Hardware Co. v. Jones, 222 K. C., 
530, 23 S. E .  (2d), 883. The exemption relates only to the remedy. 
Goodwin v. Claytor, 137 N. C., 225; Sexton v. Ins. Co., 132 N. C., 1. 

I t  may be conceded that the bankrupt may assert the invalidity of a. 
lien created within four months of bankruptcy by attachment or like 
process, the enforcement of which would serve to defeat the exemption. 
Fischer v. Gas Co., supra. But with us a judgment is not a lien on thc. 
homestead. I t  is a lien only on the land burdened by the exemption. 
Hence defendant's judgment is not a lien on the debtor's homestead to 
be avoided at  the instance of the bankrupt. 
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Here  the bankruptcy court adjudged no assets available for unsecured 
creditors and declined to administer the property as being too burden- 
some. Creditors abandoned any claim thereto. Plaintiff's homestead 
was allotted in the whole tract of land owned by him and title to the land, 
subject to the homestead exemption and existing liens, reverted to him. 
The lien of defendant's judgment was not discharged. I t  continues in 
full force and effect and may be enforced upon termination of the home- 
stead exemption. H i s  rights i n  this respect were fully protected by the 
judgment below. 

I n  view of the disposition we have made of this appeal, the other 
questions discussed in  the briefs are immaterial. 

N o  error. 

JOHN NEAMAND AND WIFE, FLOREXCE M. SEAMAND, v. RALPH 5. 
SKIR'KLE AXD WIFE, ALVINA T. SKINKLE. 

(Filed 19 September, 1943.) 
Easements @ 2, &- 

In a civil action for permanent injunction against interference with the 
use of an easement in an alleyway, where plaintiffs' evidence tends to 
show that a developer of realty for residential purposes put a map of his 
property on record, sold some of the lots in a certain block thereof and 
thereafter, with the approval and consent of the purchasers of the lots 
sold and for the convenience of all lots in said block, the dereloper and 
the purchasers of lots in such block, including predecessors in title of 
plaintiffs and defendants. by written agreement, which is now lost and 
which was not put on record, agreed to, and did lay out and establish, 
locate and grade a common alleyway for ingress, regress and egress for 
the then owners of plaintiffs' and defendants' lots and other lots in said 
block, and for the benefit of subsequent owners and the public, and that 
thereafter owners of lots on said alleyway constructed homes, garages 
and other improvements thereon with reference to the use of such alley 
as  the only entrance to their property and used the same for many years 
without rlnestion, until recently when defendants wrongfully placed bar- 
riers a t  both entrances to said alleyway and also notices forbidding the 
use thereof, there is sufficient evidence for the jury and the court below 
erred in allowing defendants' motion for judgment as of nonsuit. 

APPEAL by plaintiffs from Olive ,  Speciirl J u d g e ,  a t  Regular Ju ly  
Civil Term, 1945, of BUNCOMBE. 

Civil action for  permanent injunction against interference with use 
of easement in alleyway. 

Plaintiffs allege in their complaint, and on the tr ial  below offered 
evidence tending to  show this state of facts : 

I n  the year 1925 Montford Hills, Inc., called herein the developer, 
subdivided into blocks of building lots for  residential purposes with 
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system of streets, a boundary of land which i t  owned in the western part 
of the city of Xsheville, N. C., and caused a plat of the subdivision to be 
prepared and registered in the office of the register of deeds of Buncombe 
County. According to this plat a section designated as Block A was 
completely encircled by a street, Tacoma Circle, laid out to conform to 
the topography, and all the lots in this Block had in the main fifty feet 
frontage on said Circle,-lots Nos. 1 to 12, both inclusive, on the north 
and west sides, lots Nos. 22 to 27, both inclusive, on the east and lots 
Nos. 14 and 15 on the south. Lots Nos. 1 to 4, both inclusive, run back 
to the north line of lot No. 27; lots Nos. 5, 6 and 7 run back to the 
northwest corner and west line of lot No. 27; the back lines of lots Kos. 
8, 9, 10 and 11 join the back lines of lots Nos. 26, 25, 24 and 23; lots 
Nos. 12 and 14 join lot KO. 11 on the south; and lots Nos. 15 and 22 join 
lot No. 23 on the south. But on the plat no alleyway was shown in this 
block. 

However, in the summer of 1925, after Montford Hills, Inc., common 
source of title, had sold some of the lots above enumerated, it was dis- 
covered by thk developer and others interested in purchasing property 
in  the subdivision that certain of the lots in Block ,4 on both sides of 
Tacoma Circle "by reason of their limited frontage and extreme eleva- 
tion," could not be serviced by private driveways without great expense 
and effort. 

Hence, in order to promote the sale of a number of unsold lots in this 
block and "to furnish to the then owners, subsequent purchasers and the 
general public, means of ingress, regress and egress," the developer, 
Montford Hills, Inc., and those owning lots, including the predecessors 
in title (a )  of plaintiffs, who now own lots Sos.  24 and 25, (b) of defend- 
ants Ralph S. Skinkle and wife, Alvina T. Skinkle, who now own lot 
KO. 3, and (c) of defendant R. F. Williams, who now owns lots Nos. 4 
and 11, by written agreement dated 28 August, 1925, agreed to, and did 
lay out and establish a common alleyway eight feet in width to be used 
jointly by the then and subsequent owners of said lots above enumerated. 
But the written agreement has been lost and is not registered, and the 
plat on record is not amended to show the alleyway. Nevertheless, the 
alleyway so agreed upon was surveyed and located and cleared and graded 
by and at the expense of developer, Nontford Hills, Inc. As so agreed 
upon, located and graded the alleyway extends southward from the north 
side of the block along, and four feet in width on each side of the divid- 
ing line between lots Kos. 3 and 4 to the north line of lot No. 27; then 
same width southwest across the northwest corner of lot No. 27 and the 
back portion of lots Sos.  4 and 5 ; then continuing southward along and 
four feet in width on each side of the dividing line between lots Nos. 6 
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to 11, both inclusive, on the west, and Nos. 27, 26, 25, 24 and 23 on the 
east, with an extension at  the south end of said dividing line eastwardly 
along the line between lots Nos. 15 and 27 to west line of lot NO. 22; 
and then westwardly along and four feet in width on each side of the 
dividing line between lot 11 on the north side and lots 14 and 12 on 
the south to Tacoma Circle on the west side of the block. 

Thereafter, owners of lots abutting on said alleyway, as so laid, located, 
graded and dedicated, constructed homes and garages thereon and im- 
proved same with reference to the use of the alleyway as the only en- 
trance. And in the summer or early fall of 1925 the alleyway so 
located and constructed was dedicated to the use of the owners of lots 
which it touched, and has been kept open and used as the only entrance 
for persons and vehicles in going to and from their homes, and in the 
delivery of coal, wood and groceries, as well as mail and in the collection 
of garbage. 

And the predecessors in title of defendants did not at any time, or in 
any manner, seek to revoke the dedication of the alleyway, and have 
acquiesced in the use of same as a common alleyway. But recently de- 
fendants have wrongfully placed barriers for both pedestrians and vehi- 
cles at  both entrances to said alleyway, and have placed notices forbid- 
ding others to use same. 

Further the parties stipulated: (1)  That Montford IIills, Inc., is 
common source of title of all parties here concerned. (2) That the 
deeds from Montford Hills for lots 4 and 12 referred to the common 
driveway or a l l ~ y  for lots Nos. 3 to 12, both inclusive, 14, 15 and 22 to 
27 inclusive in Block A. (3) That in no other deeds conveying lots 
subsequent to 28 August, 1925, nor in any of the deeds in the chain of 
title of defendants Skinkle, nor in the deed from plaintiffs' predecessor 
in  title to them for lots 24 and 25, under which plaintiffs claim, is there 
any reference to the alleyway across raid lots or reservation of any 
right of third parties in and to said alley\~ay, but they do convey the 
lot or lots, respectively, with "all privileges and appurtenances there- 
unto belonging." (4)  Defendant Williams filed axwer  admitting owner- 
ship of lots Nos. 4 and 11 and the existence of an easement of four feet 
running across said lots, and judgment was taken against him as shown 
by the record. 

Defendants Skinkle in answer filed den;r the material allegations of 
the complaint, but admit the location of the alleyway and claim the use 
of i t  has been permissive only. 

From judgment as of nonsuit a t  close of their evidence, plaintiffs 
appeal to Supreme Court and assign error. 
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Chas. G. Lee, Jr., and Don C. Young for plaintiffs, appellants. 
George H. Wright and Irwin Monk for defendants, appellees. 

WINBORNE, J. The sole exception brought up for consideration on 
this appeal challenges the correctness of the ruling of the court below 
in  sustaining defendants Skinkle's motion for judgment as in case of 
nonsuit. I n  the light of the principle enunciated in recent decision of 
this Court in the case of Packard v. Smart, handed down at Fall Term, 
1944, and reported in 224 N. C., 481, 31 S. E. (2d), 517, applied to the 
evidence in the present case, taken in  the light most favorable to plain- 
tiffs, we are of opinion that plaintiffs have offered sufficient evidence to 
carry the case to the jury. Hence, without discussing the subject further, 
the judgment below will be reversed on authority of Packard v. Smart, 
supra. 

Reversed. 

HENRY EBORN, EPHRIAM HARDY, SARAH HARDY MANN AND SAMUEL 
MANN v. J. T. ELLIS AND CHARLES TV. ELLIS. 

(Filed 19 September, 1945.) 

1. Clerks of Superior Courts g 5- 
Clerks of the Superior Courts, under provisions of G.  S., 105-394, relat- 

ing to the use and the authorization of the use of facsimile signatures in 
signing summons, complaints, verifications of pleadings, notices, judg- 
ments or other papers in tax foreclosure proceedings, may not delegate 
to another the authority to render judgments in such proceedings. 

2. Judgments $8 1, 5- 

The rendering of a judgment is a judicial act, to be done by the court 
only. 

In its ordinary acceptation, a judgment is the conclusion of the law 
upon facts admitted or in some way established, and, without this essen- 
tial fact, the court is not in a position to make final decision on the rights 
of the parties. 

4. Judgments 22b: Ejectment 8 1- 
A purported judgment, signed with a facsimile rubber stamp signature 

and relied upon by defendants as muniment of title, is subject to collateral 
attack in an action to recover land. 

APPEAL by defendants from Frizzelle, J., at May Term, 1945, of 
BEAUFORT. 

Civil action to recover land. 
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The record on appeal, in so far  as pertinent to decisive question pre- 
sented, shows that : 

I n  the trial court plaintiff offered evidence tending to show that the 
land in controversy in  this action is the 24-acre tract allotted to Amanda 
Hardy in 1893 or '94 in the division of her father's land-the Martin 
Bonner land, acquired by him in January, 1875, less 9% acres repre- 
senting the interest inherited by three of Amanda's children, including 
her son Ephriam Hardy upon her death in 1903, which was set apart to 
and sold and conveyed by them to William Henry Eborn-the remaining 
14% acres being set apart to the other six children of Amanda Hardy; 
that this land had been in the actual possession of Amanda Hardy's 
children for more than thirty-seven years; that Ephriam Hardy, who 
had paid taxes on the whole tract, including the 9% acres, becoming 
paralyzed and confined to  his bed, quit paying five or six years ago and 
the land was sold for taxes. 

Plaintiff then offered in evidence for the purpose of attack (1)  papers 
in a so-called tax foreclosure suit entitled "Beaufort County vs. Ephriam 
Hardy and Mrs. Ephriam Hardy," purporting to be (a )  a summons in 
the name of the Clerk of the Superior Court with the name of the clerk 
stamped thereon with a rubber stamp, received by the tax collector 
29 September, 1941, and served by him on Ephriam Hardy on 1 October, 
1941, but not served upon defendant Georgia Anna Hardy, who after 
due diligence could not be found in Beaufort County, and (b )  the com- 
plaint alleging that the taxes for 1939 amounting to $8.95 were unpaid 
on a tract of land containing 24 acres, known as the Ephriam Hardy 
land, and in which all the names were stamped by rubber stamp. And 
(2 )  a deed from W. A. Blount, Jr., Commissioner, to Beaufort County, 
reciting a consideration of $44.23 purporting or undertaking to convey 
the lands in controversy and reciting that it was made because of non- 
payment of taxes. 

Plaintiffs also offered in evidence deed from Beaufort County to 
J. T. Ellis and C. W. Ellis, dated 7 April, 1942, on consideration of $75, 
duly registered. 

Defendants, having reserved exception to refusal of the court to grant 
their motion for judgment as of nonsuit at the close of plaintiff's evi- 
dence, offered oral testimony tending to show that prior to the tax sale 
W. A. Blount, Jr., tax collector of Beaufort County, gave notice to 
Ephriam Hardy that his taxes for the year 1939 in the amount of $9.95, 
and for year 1940 in the amount of $8.95, mere delinquent. 

Defendants then offered a book claiming that i t  was a tax foreclosure 
judgment docket, to which plaintiffs objected-declining to admit the 
authenticity of the book. Thereupon, defendants offered as a witness 
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N. Henry Noore, Clerk of the Superior Court, who testified as follows: 
"The paper which the counsel for defendants exhibited to me has stamped 
thereon at the bottom the name (K. Henry Moore.' I did not sign that 
paper: the name is stamped thereon by rubber stamp. I can't say who 
stamped my name to it. I don't know whether it was done in my office 
or outside of my office. Enormous quantities of these tax foreclosure 
suits were instituted. We were bringing 3,500 tax suits at  one period. 
I t  was impossible for me to attend to and see about the entering of all 
the judgments. I: understand that the Legislature authorized me to dele- 
gate to someone the right to enter judgments in cases of this kind (G. S., 
105-394) and I delegated to the County Attorney, who is the attorney for 
defendante in this case, the power to enter judgments and to enter decrees 
of confirmation, using a rubber stamp with my name on it. I can't say 
whether 1 ever saw these papers or not. The law which I have referred 
to was passed because it was a physical impossibility for the clerk t c  con- 
sider each case and render a judgment and I acted for that reason. The 
book which has been referred to is a document in my office, designated 
as Tax Foreclosurtl Judgment No. 36. The papers with my name on 
them designat~d as judgment and decree of confirmation of the sale, were 
not signed by me, hut my name was stamped thereon." 

Whereupon, the caurt excluded the book offered in evidence, to which 
defendants excepted, rested, and renewed their motion for judgment as 
of nonsuit, which u as overruled. 

The defendants then requested the court to instruct the jury that they 
are the owners of the land in fee simple, and that the deed from 13101mt) 
Commissioner, to Beaufort County divested Ephriam Hardy and wife 
of all right, title and interest to property described in the complaint and 
trlat the judgment signed by N. Henry Moore, Clerk, is the judgment of 
the Superior Court, recorded in tax docket No. 36, page 101, and is a 
sufficient authorization of R. A. Blount, Jr., to sell the land described in 
the complaint. Instruction was refused and defendants except. 

Thereupon, under peremptory instruction the jury answered the issue 
submitted finding that the plaintiffs, other than plaintiff Henry Eborn, 
are the owners of the land described in the complai:lt, except the 9y3 
acres described in the deed from Ephriam Hardy to William Henry 
Eborn. 

From judgment upon the rerdict defendants appeal to Supreme Court, 
and assign error. 

J o h n  A. il/la!/o and IL'odnzan & R o d m a n  for p l a i n t i f s ,  appellees. 
E. A. Daniel fo+ d e f c n d a n f s ,  appellants.  
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WINBORSE, J. May the Clerk of the Superior Court, under provi- 
sions of G. S., 105-394, relating to the use and the authorization of the 
use of facsimile signatures in signing summons, complaints, verifications 
of pleadings, notices, judgments or other papers in tax foreclosure pro- 
ceedings, delegate to another the authority to render judgments in such 
proceedings? This is the question decisive of this appeal, and must be 
answered in the negative. 

"The rendering of a judgment is a judicial act, to  be done by the court 
only," Hall, J., in Mathews v. Moore, 6 N.  C., 181. "Judgments are the 
solemn determinations of judges upon subjects submitted to them," Hall, 
J., in Williams v. Woodhouse, 14 N. C., 257. "A judgment is not what 
may be entered, but i t  is what is considered and delivered by the court,'' 
Reade, J., in Davis v. Sharer, 61 N.  C., 18. "In its ordinary accepta- 
tion, a judgment is the conclusion of the law upon facts admitted or in 
some way established, and, without this essential fact, the court is not in 
a position to make final decision on the rights of the parties," Sedbury 
v. Express Co., 164 N.  C., 363, 79 S. E., 288. 

These quotations are expressive of the accepted principles, and the 
course and practice i n  the courts of this State. Moreover, from a read- 
ing of the statute, G. s., 105-394, it is manifest that the General Assembly 
intended only to authorize the use, and the delegation of authority to use 
facsimile signatures to save labor and time in ministerial matters, and 
not to invest the clerk with authority to delegate to others the right to 
exercise the judicial functions of his office. 

Applying these principles to the case in hand, defendants fail to show 
that the clerk made any determination on the subject of this action, or 
that any judgment was entered in accordance with the course and prac- 
tice of the courts. 

The purported judgment relied upon by defendants as muniment of 
title is subject to collateral attack in this action for the recovery of land. 
Powell v. Turpin, 224 N. C., 67, 29 S. E. (2d), 26, and cases cited. 

Hence, in the judgment below we find 
No error. 

J. N. T U R P I N  AND WIFE, P E A R L  TURIJIK. v. COUNTY O F  JACKSON. 

(Filed 19 September, 1945.) 
1. Deeds 5 11- 

A deed, which did not purport to convey the lands described therein, but 
merely whatever right, title, and interest the grantors had in the lands, 
is limited by the grant and is in legal effect no more than a quitclaim deed, 
even though it might have contained a coreilailt of n-arranty. 
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2. Same: Contracts $j 5- 

A quitclaim deed for land, without reference to the character of the 
title, is, in the absence of fraud or mistake, a sufficient consideration to 
support a contract; money paid for such a conveyance cannot be recovered 
back, o r  a plea of failure of consideration maintained to a note given for 
such a conveyance. 

8. Deeds $j 17- 

There are no implied covenants with respect to title, quantity or encum- 
brance, in the sale of real estate. In the absence of fraud, mistake, or 

' overreaching, the doctrine of caveat emptor applies. 

APPEAL by defendant from Pless, J., at May Term, 1945, of JACKSON. 
This is an action to recover from the county of Jackson the sum of 

$369.34, paid by the plaintiffs as consideration for the conveyance to 
them of all the right, title and interest of the county of Jackson, in and 
to certain lands purported to be held by said county, under and by virtue 
of a tax foreclosure proceeding, in which the county became the last and 
highest bidder at  said forecl&ure sale and accepted a Commissioner's 
deed, which purported to convey the lands described therein to said 
county. After the plaintiffs herein took possession of said lands, the 
original owners instituted an action in ejectment against them, alleging 
that the tax foreclosure proceedings, and the conveyances executed pur- 
suant thereto, under which the grantees purported to hold, were null and - - 

void. because the aforesaid owners were never served with summons in 
the tax foreclosure proceedings. That litigation ended adversely for 
these plaintiffs, hence this action. See Powell v. T u r p i n ,  224 N.  C., 67, 
29 S. E. (2d), 26. 

At the trial below it was stipulated that his Honor should hear the 
evidence, and find the facts without intervention of a jury. After hear- 
ing the evidence his Honor found that the plaintiffs were entitled to 
recover the consideration paid to the defendant, county of Jackson, 
because of (1)  mutual mistake, and (2) total failure of consideration, 
and entered judgment accordingly. The defendant appeals, assigning 
error. 

R. L. Phil l ips  and M .  V .  H i g d o n  for plaint i fs .  
W .  R. Sherrill  a d  E. P. Stillwell for defendant. 

DENNY, J. The question presented for determination on this appeal 
is whether or not the grantees in a quitclaim deed may recover the con- 
sideration paid therefor, in the event a paramount title to said lands 
was outstanding in a third party or parties at  the time of the execution 
of the conveyance and the grantees have been evicted by the holder or 
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holders of the paramount title. I n  the absence of fraud or mistake, our 
decisions answer this question in  the negative. 

The conveyance executed on behalf of the county of Jackson did not 
purport to convey the lands described therein, but merely whatever right, 
title and interest the grantor had in  the lands. Such a deed is limited by 
the grant and is in  its legal effect no more than a quitclaim deed even 
though i t  might have contained a covenant of warranty. Coble v. Bar- 
ringer, 171 N.  C., 445, 88 S. E., 518; Olds v. Cedar Works, 173 N .  C., 
161,91 S. E., 846; Morton v. Lumber Co., 178 N.  C., 163,100 S. E., 322; 
Cook v. Sink, 190 N.  C., 620, 130 S. E., 714. 

A quitclaim deed for land, in the absence of fraud or mistake, is a 
sufficient consideration to negative a plea of total failure of considera- 
tion, and this Court soa held in Pritchard o. Steamboat Co., 169 N. C., 
457, 86 S. E., 171, in an opinion by Walker, J., in which i t  is stated: 
"It seems, therefore, to be settled now that at  law, and even in equity, 
a vendee has no remedy on the ground of failure of title, if he has no 
covenants, and there is no  fraud or mistake. Chesterman v. Gardner, 
5 Johnson Ch. (N. Y.), 29 ; Gouveneur v. Elemendorf, ibid., 79 ; Snyder 
v. Laframboise, 12 Am. Dee., 187, and note in Extra Annotated Edition 
a t  p. 191, citing Dorsey v. Jackson, 7 Am. Dec., 611; Doyle v. Knapp, 
3 Scam., 334; Owings v. Thompson, ibid., 505; Slack v. McLagan, 15 
Ill., 242; Sheldon v. Harding, 44 Ill., 68, and other cases. See, also, 
Maney v. Porter, 3 Mumphreys (Tenn.), 346-363; Botsford v. Wilson, 
75 Ill., 132. The Court said i n  Sheldon v. Harding, supra: 'There can 
be no doubt that a quitclaim deed for land, without reference to the 
character of the title, is, in the absence of fraud, a sufficient considera- 
tion to support a contract; money paid for such a conveyance cannot be 
recovered back, or a plea of failure or consideration maintained to a note 
given for such a conveyance. Such deeds are made because the vendor 
is unwilling to warrant the title, and they are accepted because the 
grantee is willing to take the hazard of the title, and believes i t  is worth 
the price he pays or agrees to pay. And, unless fraud is practiced upon 
the grantee, the law permits such contracts to be made, and will uphold 
and enforce them.' " Likewise, Stacy, C. J., in  speaking for the Court, 
in  Guy v. Bank, 205 N. C., 357, 171 S. E., 341, said: "It is the rule 
with us that there are no implied covenants with respect to title, quan- 
tity or encumbrance, in the sale of real estate. Peacock v. Barnes, 139 
N.  C., 196, 51 S. E., 926; Burden v. Stickney, 130 N.  C., 62, 40 S. E., 
842; Zimmermn v. Lynch, ibid., 61, 40 S. E., 841. I n  the absence of 
any fraud, mistake or overreaching, the doctrine of caveat emptor ap- 
?lies, Smathers v. Gilmer, 126 N.  C., 757, 36 S. E., 153; Walsh v. Hall, 
66 N.  C., 233. Speaking to the subject in Foy v. Haughton, 85 N .  C., 
169, Rufin, J. (the younger) delivering the opinion of the Court, said: 
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'But  t h e  rule  of l a w  is, t h a t  i n  sales of l and  it is  t h e  d u t y  of a purchaser  
t o  g u a r d  against  a l l  defects, a s  well of ti t le a s  of encumbrances o r  quan- 
tity, b y  tak ing  proper covenants looking t o  t h a t  end, a n d  if he f a i l  t o  d o  
so, it is  his  folly, against which the  law, t h a t  encourages n o  negligence, 
wil l  give h i m  n o  relief.' " 

T h e  plaintiffs i n  the i r  complaint allege nei ther  f r a u d  nor  mutua l  mis- 
take, bu t  bottom their  action on  a total  fa i lu re  of consideration. I t  is 
unfor tuna te  f o r  these plaintiffs t h a t  the i r  purported t i t le  was defective. 
However, a careful examination of t h e  tit le would have disclosed i t s  
defectiveness. Therefore, the  county of Jackson is  under  n o  legal obliga- 
t ion  t o  refund t h e  consideration paid to  it f o r  i t s  quitclaim deed. 

T h e  judgment  below is 
Reversed. 

H. A. PADGETT v. GROVER C. LONG ET AL. 

(Filed 19 September, 1945.) 
1. Statutes § Bd- , 

One who predicates his cause of action on a statute, where no such 
right existed a t  common law, must bring himself within i ts  provisions. 

2. Homestead and Personal Property Exemptions §§ 1, 10- 
I n  a suit to recover damages (G. S., 9575) for violation of the provi- 

sions of G. S., 96-73, an allegation, that  the forbidden purpose of the 
statute was accomplished by instituting in the foreign state an action, suit 
o r  proceeding for the attachment o r  garnishment of the debtor's earnings 
in the hands of his employer, would seem to be a n  essential element of 
the cause of action. An allegation, that the debtor was threatened with 
attachment or garnishment of his wages and was forced to pay the foreign 
judgment in order to  avoid same, is  not sufficient. 

3. Same- 
The resident creditor is not forbidden ( G .  S., 9.5-73) to send his claim 

out of the State for collection by suit or otherwise, provided no effort is 
made, in the foreign state by attachment or garnishment, to deprive the 
resident debtor of his personal earnings and property exempt from appli- 
cation to the payment of his debts under the laws of this State. 

4. Pleadings 9 13 % - 
A demurrer admits the truth of factual averments well stated and 

relevant inferences of fact properly deducible therefrom. b ~ ~ t  it  takes no 
account of legal inferences or conclusions of law asserted by the pleader. 

APPEAL b y  plaintiff f r o m  Rousseau, J., a t  N a r c h  Term, 1945, of 
MADISON. 
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Civil action to recover damages for violation of the provisions of 
0. s., 95-73. 

For his cause of action, the plaintiff alleges : 
1. That plaintiff is a resident wage-earner or salaried employee of the 

Southern Railway Company, a corporation engaged in interstate busi- 
ness, and has for the past several years resided with his family in the town 
of Hot Springs, Madison County, this State. 

2. That the defendants are residents of the town of Hot Springs and 
conduct therein a mercantile business under the name of Clover Leaf 
Store. 

3. That plaintiff and defendants were at  all times herein mentioned 
under the jurisdiction of the courts of this State. 

4. That on or about 4 June, 1943, the defendants, having a book 
account against the plaintiff, sent the same to an attorney in Tennessee 
and had suit brought thereon while plaintiff was temporarily in said 
State working with a bridge construction crew as an employee of the 
Southern Railway Company, and obtained judgment against the plaintiff 
in  a justice's court, "which this plaintiff was forced to pay in order to 
avoid an  attachment or garnishment of his wages." 

5. That it was the purpose and intention of the defendants, by the 
institution of the aforesaid suit in Tennessee, to deprive the plaintiff of 
his legal exemptions as a resident of the State of North Carolina. 

6. That the defendants brought suit against the plaintiff in the State 
of Tennessee and had process served upon him while he was temporarily 
within that State, "and thereupon threatened to attach or garnishee 
plaintiff's wages." 

Wherefore plaintiff demands "the full amount of the debt thus col- 
lected'' (G. S., 95-75) and damages. 

Demurrer interposed on the ground that the complaint does not state 
facts sufficient to constitute a cause of action. Demurrer sustained. 
Plaintiff appeals, assigning error. 

J a m e s  E. Rector  for plaintif f ,  appellant.  
Guy 8. Rober t s  and  Jones ,  W a r d  & Jones  for defendants ,  appellees. 

STACY, C. J. The statute on which the plaintiff predicates his cause 
of action, G. S., 95-73, forbids any resident creditor of a resident wage- 
earner or other salaried employee of a railway corporation or other 
employer engaged in interstate business, to send his book account or other 
contract demand out of the State, assign or transfer it for value or other- 
wise, with intent thereby to deprive such debtor of his personal earnings 
and property exempt from application to the payment of his debts under 
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the laws of this State, "by instituting or causing to be instituted thereon 
against such debtor, in any court outside of this State, any action, suit 
or proceeding for the attachment or garnishment of such debtor's earn- 
ings in the hands of his employer, when such creditor and debtor and the 
railway corporation, . . . firm or individual owing the wages or salary 
intended to be reached are under the jurisdiction of the courts of this 
State." 

I t  will be noted that the right which the plaintiff seeks to enforce is 
statutory. No  such right existed at  common law. I t  is essential there- 
fore that the cause of action be laid within the terms of the statute. 
1 Am. Jur., 410. One who predicates his cause of action on a statute 
must bring himself within its provisions. Chicago  & E. R. Co. v. Bid- 
clinger, 63 Ind. d p p ,  30, 113 X. E., 1027. See M o o s e  v. Barretf, 223 
S. C., 524, 27 S. E .  (2d), 532. "Where a right is statutory, the claimant 
cannot recover unless he brings himself within the terms of the statute"- 
2nd headnote, United S t a t e s  v. Perryman, 100 U. S., 235, 25 L. Ed., 645. 

Plaintiff alleges that he was threatened with attachment or garnish- 
ment of his wages and was forced to pay the Tennessee judgment "in 
order to avoid an attachment or garnishment of his wages," but it is not 
alleged that the forbidden purpose was accomplished by instituting in the 
foreign state an action, suit or proceeding "for the attachment or gar- 
nishment of such debtor's earnings in the hands of his employer." This 
would seem to be an essential element of the cause of action created by 
the statute. I t s  omission is fatal to the case. 

A resident creditor is not forbidden to send his claim out of the State 
for collection by suit or otherwise, provided no effort is made in the 
foreign state by attachment or garnishment to deprive the resident debtor 
of his personal earnings and property exempt from application to the 
payment of his debts under the laws of this State. The statute inveighs 
against the institution of foreign proceedings in attachment or garnish- 
ment, in the circumstances described, with intent thereby to reach the 
wages or salary of the wage-earner in the hands of his employer, when 
the creditor, the wage-earner and his employer are all under the jurisdic- 
tion of the courts of this State. The present complaint falls short of an 
allegation of this kind. 

True, it is alleged that by sending their book account to an attorney in 
Tennessee and having it reduced to judgment in the courts of that State, 
the defendants thereby intended to deprive the plaintiff of his legal ex- 
emptions as a resident of North Carolina. This, however. is only the 
conclusion of the pleader. I t  is not supported by the requisite ctatutory 
allegations of fact. A demurrer admits the truth of factual averments 
well ctated and relevant inferences of fact properly deducible therefrorr,, 
but it takes no account of legal inferences or conclusions of lam asserted 
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b y  the pleader. Ins .  Co. v. Stadiem, 223 N. C., 49, 25 S. E. (2d) ,  202;  
Leonard v. Maxwell,  Comr., 216 N.  C., 89, 3 S. E. (2d) ,  316;  Harr i s  v. 
R. R., 220 N. C., 698, 18 S. E. (2d) ,  204. 

T h e  demurre r  was properly sustained. 
Affirmed. 

P. H. BELL v. VICTOR H. XIVEN, VANDEII. E. KIVEN, BEATRICE A t .  
WHITLEY, BERTHA E, NIVEN, WALTER B. NIVEK, THOMAS J. 
NIVEN A X D  BLANCHE NIVEN ENNIX. 

(Filed 19 September, 1945.) 
1. Trial 8 SO- 

Cnder the Soldiers' and Sailors' Civil Relief Act (U.  S. C. A., sec. 520 
[ 4 ] ) ,  in order to  entitle defendant to set aside a judgment already ren- 
dered and to reopen the case, i t  must appear that he was prejudiced by 
reason of his military service in making defense to the action. 

I n  an action by plaintiff to recover for professional services a s  an &tor- 
ney a t  law rendered the defendants, where the trial court found that  de- 
fendants were brothers and sisters, who had employed plaintiff about a 
matter in which all were equally interested and all of whom had fully 
empowered one of their number, T. J. K., to act for them a s  he might deem 
best, including W. B. N., one of the brothers in the U. S. Armed Forces, 
who had authorized T. J. N. to waive on his behalf the provisions of the 
Soldiers' and Sailors' Civil Relief Act, which was done, the court ordering 
the trial to proceed and finding that  the interests of W. B. N. were fully 
protected, and thereupon plaintiff recovered and defendant W. B. N. 
mored to set aside the judgment, without contradicting or excepting to 
the findings of the trial court or the evidence, which motion was denied by 
the judge hearing same, after finding the facts a s  they had been found 
by the trial court, to  which no exception was taken, on appeal the judg- 
ment below should be affirmed. 

APPEAL by defendant Wal te r  B. Niven  f r o m  Burney,  J., a t  J u l y  Term, 

1945, of WASHINGTON. Affirmed. 

Carl L. Bailey and W .  L. W h i t l e y  for plaintiff, appellee. 
E. D. Flowers for defendant, appellant. 

DEVIN, J. T h e  defendant Wal te r  B. Niven appealed f r o m  the  denial 
of his  motion t o  set aside the  judgment heretofore rendered i n  the  cause, 
in so f a r  as  it affects him, on the  ground t h a t  at the  t ime t h e  judgment  
was entered he  was serving in the  armed forces of the United States  and  
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was unable to attend the trial, and that no attorney was appointed to 
represent him. 

The action was originally instituted by the plaintiff to recover for 
professional services as an attorney at  law rendered to the defendants, 
including this defendant Walter B. Niven, in certain litigation wherein 
final recovery was had of real property of the value of eight or ten 
thousand dollars, together with a thousand dollars rent. Plaintiff con- 
ducted the litigation through the lower courts and in  the Supreme Court 
of North Carolina wherein he obtained reversal of an adverse judgment 
below. Monroe v. Niven, 221 N. C., 362, 20 S. E. (2d), 311. 

The defendants are brothers and sisters and equally interested. Plain- 
tiff sued for $1,500 as the value of his services. A11 the defendants were 
duly served with process and filed joint answer admitting the employ- 
ment of the plaintiff and that the services were rendered by him substan- 
tially as alleged, hut resisted payment of any amount in excess of $500. 
Lpon the hearing jury trial was waived. The presiding judge, Judge 
Carr, heard all the evidence and arguments for both sides, and rendered 
judgment that plaintiff was entitled to recover $800.00 for his services. 
On appeal the judgment of Judge Carr was affirmed. Bell v. Siven, 
ante, 35. 

Judge Carr took note of the fact that the defendant Walter B. Niven, 
then in the armed forces of the United States, was not present, and, 
before entering on the trial, made careful inquiry to see that this de- 
fendant's interests were not thereby prejudiced. I n  his judgment are 
incorporated extended findings of fact on this point. Summarizing these 
findings, i t  appears that the court found that the interests of each of the 
defendants as tenants in common were alike, and their defense a common 
one; that Thos. J. Niven, a brother, had been designated by all the others 
to represent each and all of them in this cause and at  the trial as fully 
as if they had been personally present, with full power and authority to 
take such action in their behalf as might be deemed proper, and that he 
acted under this authority. This finding was based on statements to the 
court by Thos. J. Niven and Victor H. Niven. It was specifically found 
that Thos. J. Niven represented Walter B. Niven with full power as 
aforesaid, and that he had authority to and did waive the provisions of 
the Soldiers' and Sailors' Civil Relief Act as to this cause and the matter 
involved therein, "it being the desire of the said Walter B. Niven that 
the trial proceed in all respects as if he were not in the military service. 
The court found that the trial as to said defendant should proceed, his 
interest being adequately protected." 

The other defendants also filed a written statement with the court to 
the effect that Thos. J. Niven had been asked by his co-defendants in this 
action to represent them at the trial. 
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I n  the motion now made to set aside the judgment, the appellant 
Walter B. Niven does not contradict the statements, written or oral, 
which were made to the trial judge by his co-defendants, nor does he deny 
that he authorized and empowered his brother and co-defendant, Thos. J. 
Niven, to represent him at the trial and to make the waivers as found 
by the court. 

I n  denying defendant's motion Judge Burney found the facts in all 
respects as they had been found by Judge Carr, and made these a part of 
his order. From this order we quote: "The court further finds that all 
of the rights of the defendaut Walter B. Niven have been preserved and 
protected by the court in  all proceedings herein and including the judg- 
ment entered as aforesaid, and that none of said defendant's rights have 
been prejudiced by his military services. The court further finds from 
an examination of all the record and exhibits offered that the defendant 
Walter B. Niven does not have a good and meritorious defense." I t  may 
be noted that in his motion defendant admits plaintiff was entitled to 
$500 for his services. The judgment allowed $800. A t  most the appel- 
lant would be interested only to the extent of one-seventh of the difference. 

Under the Soldiers' and Sailors' Civil Relief Act (50 U. S. C. A., see. 
520 [4]), in  order to entitle the defendant Walter B. Niven to set aside 
a judgment already rendered and to reopen the case, it must appear that 
he was prejudiced by reason of his military service in making defense 
to the action. The findings of the trial judge and those of the judge 
hearing the motion negative the suggestion that his interests suffered 
injury in  any respect by his absence from the trial. H e  n?akes no excep- 
tion to any of these findings. No other or additional facts are offered 
or called to our attention. 

We think the judgment below denying defendant's motion to set aside 
the judgment should be affirmed. See Lightner v. Boone, 222 N.  C., 205, 
22 S. E. (2d), 426; Boone v. Lightner, 319 U. S., 561, 87 L. Ed., 1587; 
Butts v. Little, 222 N. C., 353, 23 S. E. (2d), 41. Compare Davis v. 
Wyche, 224 N. C., 746. 

Judgment affirmed. 
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JOHN L. WOOD v. MARY CHRISTIAN FAUTH AND HUSBARD, STERLING 
FAUTH ; ELIZABETH WOOD RICE AND H ~ B A N D ,  WILLIAX D. RICE, 
AND HELEN WOOD SAWYER AND HUSBARD, I. B. SAWYER, RE- 
SPONDEHTS. 

(Filed 19 September, 1945.) 
1. Partition § 4d- 

A partition proceeding having been transferred to the civil issue docket 
of the Superior Court, confirmation of, a sale therein is a matter for the 
judge. 

2. Same- 
The report of sale in a partition proceeding, duly confirmed by the judge 

a t  term, confers upon the bidder certain rights of which the bidder cannot 
be summarily deprived. Upon failure to comply promptly with the bid. 
the proper procedure is by rule to show cause. and a reasonable time 
within which to comply should be allowed before vacating the sale and 
ordering a resale. Upon compliance the bidder is entitled to a deed as of 
the day of sale. 

Commissioners, appointed to sell land in a proceediug for partition, hare 
the right to require the payment of the amount bid in cash; and a motion 
to allow the bidder to offset claims against some of the shares is properly 
denied. 

APPEAL by defendants from Dixon, Special Judge, a t  May Term, 194.5, 
of PASQUOTANK. E r r o r  and remanded. 

This was a proceeding for sale of certain real property for partition 
among the heirs of John  L. Wood, Sr., subject to the widow's dower 
therein. The proceeding was begun in  1938 on the petition of John  L. 
Wood, Jr.,  and was transferred to the civil issue docket of the Superior 
Court. There i t  was determined by reference (Edmonds v. Wood, 222 
N.  C., 118, 22 S. E. [2d], 237), that  the one-third share or interest of 
petitioner was subject to a lien in favor of the widow, the defendant 
Mary C. Fauth,  in the principal sum of $2,425.57, and that  the property 
was subject to the allotted dower of Mary C. Fauth,  and to liens for taxes 
and assessments. 

A t  October Term, 1940, Judge Burgwyn confirmed the referee's report, 
ordered sale of the property, subject to the liens referred to, and ap- 
pointed commissioners for that  purpose. The sale was made 7 April, 
1941, and the property bid off by defendant Mary C. Fau th  for $1,051. 
The sale was reported and confirmed by Judge Burgwyn a t  May Term, 
1941, of the Superior Court. 

The other defendants, owning the two other shares in  the property, 
signified their desire that  their interests i n  the proceeds of sale be used 
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in payment of the amount bid by Mary C. Fauth, and requested that 
settlement be made by commissioners on that basis, leaving only costs 
and taxes to be paid in cash. The commissioners did not agree, and 
pending controversy on this point the amount bid was not paid nor deed 
executed. No motion to close the matter was made by any of the parties. 

On 17 October, 1944, the commissioners made a supplemental report 
that the bid previously reported had not been paid, that the property 
was worth considerably more than the bid, and recommended that the 
order of confirmation be set aside and resale ordered. The clerk there- 
upon ordered that the sale and confirmation be set aside and the property 
advertised for resale. 011 appeal to the judge, the order of the clerk was 
confirmed, and the court, finding that the defendant had failed to comply 
with her bid and that the property had increased in value, set aside the 
former order of Judge Burgwyn, and ordered a resale. The court denied 
defendants' motion that the bidder be permitted to use the interests of 
the other defendants, and her own lien on petitioner's share in  settlement 
of amount bid. The court also denied motion of defendant that she be 
allowed 30 days within which to pay the full amount of her bid in cash. 

Defendants excepted and appealed. 

M. B. S i m p s o n  and  J o h n  H.  H a l l  for p l a i n t i f ,  appellee. 
J .  K e n y o n  W i l s o n  for defendants ,  appellants.  

DEVIN, J. This partition proceeding having been transferred to the 
civil issue docket of the Superior Court, confirmation of the sale was a 
matter for the judge. D i x o n  v. Osborne, 201 X'. C., 489, 160 S. E., 579. 
The reported sale on the bid of Mary C. Fauth was duly confirmed by 
the judge a t  term. This conferred upon her certain rights of which she 
could not be summarily deprived. Upon failure to comply promptly 
with her bid the proper procedure was by rule to show cause. h reason- 
able time within which to pay before vacating the sale and confirmation 
and ordering another sale should have been allowed, Ex Prrrfe W i l s o n ,  
222 N .  C., 99, 22 S. E .  (2d), 262; Mebane  v. Mebane,  80 N .  C., 34; 
Pet t i l lo ,  Ex Par te ,  80 E. C., 50; H u d s o n  v. CobZe, 97 N .  C., 260, 1 S. E., 
688; M a r s h  v. Ni?nocks,  122 N .  C., 478, 29 S. E., 840; Gi l l iam v. S a n -  
ders,  198 N .  C., 635, 152 S. E., 888; this by analogy to the practice 
in the foreclosure of mortgages. Pet t i l lo ,  Ex Par te ,  supra. Upon com- 
pliance with her bid after judicial confirmation, defendant would be 
entitled to deed conreying title as of the day of sale. P a r k e r  v. Dickin- 
son, 196 N. C., 242, 145 8. E., 231. 

Under the circumstances of this case we think the court below was in 
error in vacating the previous order of confirmation and ordering resale 
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without affording defendant reasonable time as prayed within which to 
pay the full  amount of her bid in  cash. The defendants' motion that  the 
commissioners be required to offset the lien of the bidder on petitioner's 
share and the assigned shares of the other defendants against the pur- 
chase price was properly denied. The commissioners had the right to 
require the payment of the amount bid in cash. 

F o r  the error pointed out the cause is remanded to the Superior Court 
of Pasquotank County for further proceedings not inconsistent with 
this opinion. 

E r ro r  and remanded. 

CLIFTON McMICHAEL AND WIFE, MARY 11IchIICHAEL, r. SAM J. PE- 
GRAM, ADMIHISTRAT~R OF THE ESTATE OF W. E. SHUFORD, DECEASED. 

(Filed 19 September, 1945.) 
1. Evidence § 32- 

In a civil action by plaintiffs against defendant for rents allegedly 
received by defendant's intestate from plaintiffs' property, evidence of 
plaintiffs, that deceased went into possession of the premises, shortly after 
default in payments to a mortgagee, for  the purpose of collecting the rents 
and applying same to plaintiffs' mortgage indebtedness, that afterwards 
defendant's intestate purchased the property and plaintiffs executed notes 
to defendant's intestate and saw a deed for the premises in the possession 
of deceased, is excluded by G .  S., 8-51, as personal transactions and com- 
munications with defendant's intestate. 

2. Deeds 3 5- 

It is axiomatic that delivery is essential to vest title in the grantee 
named in a deed. Delivery is the final act of execution. 

APPEAL by plaintiffs from Rousseau, J., a t  J u n e  Term, 1945, of 
BUNCOMBE. Affirmed. 

Civil action for an  accounting. 
On  5 April, 1930, plaintiffs being the owners of Tract  No. 359, being 

Lot 44, Sheet 11, Ward 4, located a t  75 Congress Street, D. B. 476, page 
76,  conveyed the same by trust deed to the Central Bank and Trust 
Company to secure a loan of $1,000, payable in  weekly installments and 
due the Blue Ridge Building and Loan Association of Asheville. After 
making 48 weekly payments plaintiffs defaulted and on or about 18 
September, 1934, the trust deed was foreclosed. Defendant's intestate 
became the purchaser and received deed therefor from the trustee. H e  
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remained in possession thereof, collecting rent therefor, until his death 
on or about 5 June, 1941. 

On petition of defendant the locus and other property was sold under 
order of court to make assets, and on 11 September, 1942, deed was 
executed and delivered to the purchasers at  the commissioner's sale. 
Defendant received $2,350 for the McMichael lot. 

Plaintiffs contend and allege that defendant is indebted to them for 
all rents collected by the deceased, and also in  the amount of the purchase 
price received a t  the sale to make assets. 

At  the conclusion of the evidence, on motion of defendant, the court 
entered judgment of nonsuit and plaintiffs appealed. 

Geo. F. .Meadows and Cecil C.  Jackson for plaintiffs, appellants. 
J .  W .  Haynes  for defendant, appellee. 

BARKHILL, J. Plaintiffs offered to  testify that the deceased went into 
possession of the premises shortly after the default in  the payment of 
the indebtedness to the building and loan association for the purpose of 
collecting the rent and applying i t  to the payment of their indebtedness. 
They also offered to testify that, after the deceased purchased the prop- 
erty at the foreclosure sale, they executed and delivered to him certain 
notes secured by trust deed on the premises twsecure the purchase price, 
and that the deceased then had in his possession a deed to the premises. 
Presumably they were the grantees in the deed to which reference was 
made, but it does not affirmatively so appear. This evidence was 
excluded. 

The excluded testimony of plaintiffs, witnesses in their own behalf, 
clearly relates to personal transactions and communications between 
them and defendant's intestate, concerning the subject matter of the 
litigation. I t  comes squarely within the prohibition of G. S., 8-51. The 
court below committed no error in excluding it. Tur l ing ton  v. hTeighbors, 
222 S. C., 694, 24 S. E. (2d), 648; Wilder  v. Medlin, 215 N.  C., 542, 
2 S. E. (2d), 549; W i n g l e r  a. Xi l ler ,  223 N .  C., 15, 25 S. E. (2d), 160; 
Walston v. Coppersmith,  197 N .  C., 407, 149 S. E., 381; Boyd  ?;. W i l -  
liams, 207 N.  C., 30,175 S. E., 8 3 2 ;  Bum v. Todd,  107 N.  C., 266. For  
other authorities see annotations under G. S., 8-51. 

There is no sufficient evidence in the record to sustain the contention 
of plaintiffs that defendant's intestate, while acting as attorney and 
agent for them respecting this particular transaction, purchased the 
property at the foreclosure sale and took title to himself. Hence no trust 
e x  maleficio resulted. Indeed it is not so alleged. 

The f eme  plaintiff offered to testify that she "saw a deed for the land 
in controversy'' in the office of deceased at  the time she and her husband 
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executed cer tain notes. It does not  appear  t h a t  th i s  was a deed t o  plain- 
tiffs o r  t h a t  it had  been executed b y  the  deceased. I f  he  exhibited i t  to  
plaintiffs, as  their  testimony would seem t o  indicate, i t  involved a per- 
sonal transaction. B u t  g ran t ing  t h a t  evidence of t h e  mere fact  a deed 
was seen i n  the  possession of the  deceased might  be competent, Ins. Co. 
v. Jones, 1 9 1  N.  C., 176, 1 3 1  S. E., 587;  Carroll v. Smith, 163 N .  C., 
204, 79  S. E., 497; Cornelius v. Braudey, 109 X. C., 542, i t  is alleged 
a n d  both plaintiffs testified deceased never delivered i t  t o  them. 

I t  is  axiomatic t h a t  delivery is  essential t o  vest ti t le i n  the  grantee 
named i n  a deed. Delivery is the  final act  of execution. Turlington v. 
ill'eighbors, supra, and  cases cited. T h e  excluded evidence did not avai l  
t h e  plaintiffs. E v e n  if competent, i ts exclusion was not prejudicial. 

T h e  prohibitory provisions of G. S., 8-51, render  plaintiffs incompetent 
to  test i fy concerning personal transactions wi th  t h e  deceased. They  fa i l  
t o  offer through other witnesses evidence tending to support  their  alleged 
cause of action. Hence the  judgment  below mus t  be 

Affirmed. 

FRED ENGLISH v. MOODY XRIGMAN, ERNEST SSELSON, FRED E. 
FREEMAN, E. Y. PONDER, ALVIN DOCKERY a m  J. ROBERT JOHN- 
SON. 

(Filed 19 September, 1945.) 

1. Quo Warranto § 2- 

An action for damages by plaintiff, who was appointed acting or substi- 
tute Clerk of the Superior Court under ch. 121, Public Laws 1941, against 
defendants, who, in a proceeding to oust plaintiff procured his arrest and 
imprisonment, in  consequence of plaintiff's ignoring an order of the resi- 
dent judge declaring the office vacant and enjoining plaintiff from exercis- 
ing the duties thereof, cannot be converted into a quo warranto proceeding 
to t ry title to the office. 

2. Public Officers § Sb- 
Whateyer mag be the status a s  s de jure officer of one, appointed Clerk 

of the Superior Court by the-County Comlnissioners under ch. 121, Public 
Laws 1941. in place of the duly elected clerk who had asked for and 
received leave, and was afterwards appointed and accepted as  an officer 
in the IT. S. Army, on the termination of an action to oust the new clerk 
by voluntary nonsuit leaving the incumbent in possession of the office, he 
is a de fucto officer and his acts as  such hare a recognized validity, grow- 
ing out of public necessity, and cannot be collaterally attacked. 

3. Process § 2: Clerks of Superior Court 9 3- 

Issuance of summons is itself a ministerial act as  to which the Clerk of 
the Superior Court is not disqualified by his personal interest. 



B'. C.] FALL TERM, 1945. 403 

APPEAL by defendants from Rousseau, J., 27 March, 1945. From 
MADISOX. 

From the records submitted on this appeal, me summarize the perti- 
nent facts : 

On 6 September, 1943, Clyde 31. Roberts, then Clerk of the Superior 
Court of Madison County, and anticipating military service, and acting 
under chapter 121, Public Laws of 1941, applied to the commissioners of 
that county for leave of absence for the duration of the war or until 
released from service. Immediately thereupon, under authority of the 
statute, the county commissioners granted the leave and appointed the 
plaintiff, Fred English, acting or substitute clerk, and he entered upon 
the discharge of the duties of the office. Upon induction into the service, 
Roberts became an officer in the United States Navy, taking the pre- 
scribed oath of office. Thereafter the defendants brought a proceeding, 
the purpose of which was to oust the present plaintiff English from 
office. During the controversy the resident judge, Honorable Zeb V. 
Nettles, declared a vacancy to exist in the disputed office, and, acting 
under the supposed authority of the Constitution, Art. IT, see. 29, 
appointed J. Robert Johnson to fill the vacancy. 

I t  further appears that no person mas elected to fill the office at the 
general election in Kovember, 1944. 

I n  the proceeding referred to, the present defendants asked that the 
incumbent English be restrained from exercising any of the duties of 
the office, and he was accordingly enjoined therefrom. Subsequently, at  
the instance of the defendants, it was made to appear that English had, 
in violation of the order, refused to vacate the office and continued to 
exercise its functions. English was thereupon adjudged to be in con- 
tempt of court and was incarcerated in the common jail of Buncombe 
County, whence he was subsequently released upon order of Judge 
Nettles. The proceeding instituted by defendants terminated by volun- 
tary nonsuit, leaving English in the actual possession of the office. 

The plaintiff English thereupon issued the summons in this action, 
brought in his own behalf, and filed his complaint, seeking to recover 
damages for an alleged conspiracy to deprive him of his office, in the 
prosecution of which, he complains, the defendants procured his unlaw- 
ful imprisonment. The defendants, under a special appearance, moved 
to dismiss the action for want of jurisdiction, basing the motion upon 
the ground that English, at the time he issued the summons, was not 
clerk of the court in which the action was brought, and that the at- 
tempted official action was a nullity. 

Upon the hearing, Presiding Judge Rousseau declined to allow the 
motion, and defendants appealed. 
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G u y  V .  Roberts  and Jones, W a r d  & Jones for p l a i n t i f ,  appellee. 
J o h n  19. M c E l r o y  and J .  W.  H a y n e s  for defendants,  appellants. 

SEAWELL, J. Behind the skirmish line developed on this appeal, one 
senses the rumble of real battle. But the case here cannot be said to 
have reached that decisive stage. We can only consider the stipulations 
of the parties as to the facts as bearing upon the motion to dismiss, 
within the frame of the action in which it is made-within its form, 
purport, and theory. I t  cannot be converted into a quo warranto pro- 
ceeding to try the title to office, or to settle the more fundamental differ- 
ences we find to exist between the parties. 

Whatever may be the status of ' ~ n ~ l i s h  as a de jure officer, and upon 
this i t  is not within the scope of our review to pass, we have no doubt. 
upon the facts presented and applicable principlw of law, he was, at  the 
time of issuing the summons in this case, de facto Clerk of the Superior 
Court of Madison County, acting under color of his original appointment 
under authority of the cited statute, and was in the actual discharge of 
the duties of the office, with his right to incumbency not adversely deter- 
mined in any competent judicial proceeding. As such de facto officer 
his acts, of the nature involved in this motion, have a recognized validity 
in law, growing out of public necessity, and cannot be collaterally at- 
tacked. 43 Am. Jur., Public Officers, ss. 470, 471; B e r r y  v .  Pnyne ,  219 
N. C., 171, 13 S. E. (2d), 217, and cases cited, p. 177. 

We do not understand the a ~ ~ e l l a n t s  to contend that the summons 
A A 

issued by English is void because issued in his own behalf. Issuing the 
summons is itself a minists-iai act, as to which the clerk is not disqualified 
by his personal interest. E v a n s  v. Etheridge,  96 N.  C., 42, 1 S. E., 633. 

- ~ u d &  Rousseau stated no grounds for his refusal to disrniss the case. 
However, the judgment was proper and is 

Affirmed. 

EMMA FEA4THERSTONE v. LOUISE' K I I B L E R  GLENN. 

(Filed 19 September, 1945.) 

Betterments § 7: Trial § 38- 

In a civil action to cancel a deed, remove cloud from plaintiff's title 
and to require defendant to reconvey house and lot to plaintiff, based on 
allegations of fraud, undue influence and coercion, where on the trial 
defendant in open court tendered the property in question to plaintiff, on 
the condition that plaintiff pay defendant the amount expended by her 
for improvements, which tender was accepted, there was error by the 
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court below in submitting to the jury an issue, as to whether defendant 
made permanent improvements, under title believed by her to be good, 
the only matter left open by the agreement of the parties being the amount 
expended for improvements o r  their reasonable value. 

APPEAL by defendant from Olive ,  Xpecial Judge ,  a t  July Term, 1945, 
of BUNCOMBE. 

Civil action to cancel deed and to remove cloud upon plaintiff's title, 
or to require the defendant to reconvey house and lot to plaintiff ('upon 
plaintiff's paying to the defendant the value of permanent improvements, 
if any, made by defendant upon said residence.'' 

On 10 August, 1943, the plaintiff executed and delivered to the defend- 
ant deed for house and lot in the city of Asheville, reserving to the plain- 
tiff a life estate therein. A bill of sale was also executed for the personal 
property ip the house. 

I t  is alleged that plaintiff was induced to execute the deed and bill of 
sale by means of fraud, undue influence and coercion exerted upon the 
plaintiff by defendant. 

On the trial, counsel for defendant made the following tender and 
asked that i t  be incorporated in the record: 

"Defendant in open court tenders the property in question to the 
plaintiff, on condition that plaintiff pays defendant the amount she 
expended for improvenients." 

The tender was accepted. The defendant thereupon executed and 
delivered to the plaintiff a fee-simple deed for the land in controversy, 
and, also, a bill of sale for the personal property. 

The jury returned the following verdict : 
"1. Did the defendant make permanent improvements upon the lands 

described in  Deed Book 597, page 549, Register of Deeds' office of Bun- 
combe County, North Carolina, under a title believed by her to be good? 
Answer: No. 

"2. I f  so, did defendant have reasonable grounds to believe that she had 
a good title to the lands when she made such improvements? Answer: 

.,,.. ...~..... 
"3. What is the value of such permanent improrements? Answer : 

' 9  
,.,.............. 

From judgment for plaintiff, the defendant appeals, assigning errors. 

George M.  Pr i t chard  for plaint i f f ,  appellee. 
W i l l i a m s  $ Cocke for de fendan t ,  appellant.  

STACY, C. J. I n  the state of the record as it existed after the accept- 
ance of defendant's offer to reconvey and redeliver the property in con- 
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troversy, we think the issues submitted to the jury were inappropriate. 
The  condition attached to defendant's offer was tha t  plaintiff should pay 
to the defendant the amount which she had expended for improvements. 
This  eliminated any technical question of betterments. Barrett v. Wil- 
liams, 220 N.  C., 32, 16  S. E. (Zd), 398; Pritchard v. Williams, 176 
N.  C., 108, 96 S. E., 733; Rogers v. Timberlake, 223 N.  C., 59, 25 S. E. 
(Zd), 167. Apparently the only matter left open was the amount ex- 
pended for improvements or  their reasonable value. Indeed, the plaintiff 
testified on her examination in chief: "I have tendered to her and I am 
willing that  she may. take out of the house anything that  she put in there 
and pay the reasonable value of permanent improvements to my build- 
ing." 

Under the judgment as rendered, the plaintiff gets her property back 
and pays nothing for the improvements. This would seem t o  be a t  
variance with the agreement reached on the hearing. 

New trial. 

JOE TROITISO v. AL. J. GOODMAK. 

(Filed 26 September, 1945.) 

1. Reference §§ 2b, 8- 

Where it appears that an acconuting between plaintiff and defendant 
is necessary, objection to a compulsory reference is without merit. 

2. Appeal and Error § 29-  

An exception, without reason, argument or authority in support thereof, 
is taken as abandoned on appeal. 

3. Appeal and Error § 37- 

Findings of fact, made by a referee and approved by the trial court, 
when supported by competent evidence, are not stibject to review on 
appeal. except where some question of law is involved. 

4. Contracts § 25b- 

In actions for breach of contract, the damages recoverable are such as 
may reasonably be supposed to have been in the contemplation of the 
parties when the contract was made. The injured party is entitled to full 
compei~sation for his loss, and to be placed as near as may be in the con- 
dition 11-hich he would have occupied had the contract not been breached. 
But he is not entitled to enrichment. 

6. Same-- 
Whether special damages, arising from the breach of a contract. may 

be regarded as within the contemplation of the parties, and therefore 
recorerable, would depend upon the information communicated. or the 
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knowledge of the parties a t  the time, and the reasonable foreseeability of 
such damages. 

6. Same- 
Where plaintiff purchased from defendant road machinery, which de- 

fendant agreed to put in first-class condition for immediate use and also 
to secure leases thereon, on commission and a t  current rentals, for a t  
least three months or until plaintiff should need the machinery, upon 
defendant's failure both to repair and lease, the proper measure of dam- 
ages is, not necessarily the diff'erence between the purchase price and the 
value of the machinery, but the difference between its actual value and 
what its value would have been had i t  been put in first-class condition 
for immediate use, plus a fair rental value for a period of three months 
less commissions on such value. If the plaintiff paid an extravagant price 
for the machinery, he is  not to recover for this slothfulness, in the absence 
of a n  allegation of fraud or overreaching. 

7. Contracts § 1- 
Liberty to contract carries with i t  the right to exercise poor judgment 

a s  well as  good judgment-"as a man consents to bind himself, so shall he 
be bound." 

8. Contracts § 2 5 b  
I n  an action for breach of contract in the sale of machinery, where 

plaintiff has been allowed a s  damages the difference between the actual 
value of the machinery and what i ts  value would have been had it  been 
put in first-class condition for immediate service, plaintiff cannot also 
recover sums expended by him in an effort to put the machinery in condi- 
tion for operation and service. He cannot recoTer the difference in value 
and also the cost of eliminating this difference. 

9. Contracts § 18%- 
A plaintiff may not sue for rescission of a contract and its breach a t  

the same time. The one is in disaffirmance of the contract; the other in 
i ts  affirmance. 

PO. Appeal and Error § 37- 
Where there are  no findings to support a referee's conclusions, excep- 

tions thereto must be sustained and the cause remanded for additional 
findings. 

11. Damages 3 l a :  Contracts 25b- 

While the courts are  not disposed to permit one who breaches his con- 
tract without any valid excuse to prescribe the rights of the innocent 
party, nevertheless, one who is injured in his person or  property by the 
wrongful or negligent act of another is required to protect himself from 
loss, if he can do so with reasonable exertion or a t  trifling expense; and 
ordinarily, he mill be allowed to recover from the delinquent party onl~7 
such damages as  he could not, with reasonable effort, have avoided. 

12. ilppeal and Error § 4 8 -  

Where a case is  tried under a misapprehension of the l a y  or correct 
principles are  erroneously applied, the appellate practice with us is to 
order another hearing. 
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APPEAL by defendant from Olive ,  Special  J u d g e ,  at July Term, 1945, 
of BUNCOMBE. 

Civil action for damages arising out of contracts made in connection 
with sales of second-hand machinery. 

Plaintiff is a contractor engaged in road construction. Defendant is 
a dealer in used road machinery. Both are residents of Buncombe 
County. 

Three separate transactions are set out in  the complaint: 
First. I t  is alleged that on 30 October, 1942, the plaintiff pur- 

chased from the defendant two Cletrac Tractors-one with bulldozer 
attached and the other with angledozer attached-for a cash considera- 
tion of $9,250; that as an inducement to the sale, the defendant agreed 
to put the equipment in first-class condition for immediate use, and to 
secure leases for the tractors at current rental levels for a period of at  
least three months, or until the plaintiff should need the machinery in 
his own business; that the defendant neglected, failed and refused to 
make the needed repairs and to lease the equipment, as he agreed to do, 
by reason of which the tractors were rendered of no monetary value to 
the plaintiff; that in an effort to repair one of these tractors, and place 
i t  in usable condition, the plaintiff expended the sum of $328.66, which 
inured to the benefit of the defendant. 

Second. I t  is alleged that on 1 November, 1942, the plaintiff pur- 
chased from the defendant one TD-40 International Tractor to be 
equipped with angledozer and pump; that as an inducement to the sale, 
the defendant agreed to put the tractor in first-class mechanical condi- 
tion, and to lease the same at the prevailing rental value for a period 
of a t  least three months; that the plaintiff agreed to pay the defendant 
therefor the sum of $3,500, and then and there made a cash payment of 
$2,000 on account; that the defendant failed and refused to put the 
equipment in first-class mechanical condition and to lease it, as he had 
agreed to do, by reason of which the tractor is now useless to the plaintiff. 

Third. I t  is alleged that on 1 November, 1942, the plaintiff purchased 
from the defendant one Back Hoe digger for a cash consideration of 
$750; that as an inducement to the sale, the defendant agreed to attach 
the same to an Ensley Crane or Shovel belonging to the plaintiff; that 
the Back Hoe, "the property of this plaintiff," is now in the possession 
of the defendant unattached, and by reason of the defendant's failure to 
comply with his agreement to attach the Back Hoe to plaintiff's Ensley 
Crane or Shovel and deliver same to plaintiff in first-class mechanical 
condition, the plaintiff has been deprived of the use and possession thereof 
since the date of purchase. 
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Wherefore, the plaintiff demanded a return of all moneys paid the 
defendant for the several items of machinery, damages for rental losses 
and money expended for repairs. 

The defendant filed answer, admitted the sale of the different pieces 
of machinery, but denied any and all liability, and set up a counterclaim 
for 10% commission on all rentals colleeted during the three months 
next following the purchase of the Cletracs. 

I t  appearing that an accounting would be necessary, the court ordered 
a reference, and named Hon. S. G. Bernard of the Bsheville bar as 
referee. 

The referee found the facts in detail, all in favor of the plaintiff, the 
crucial ones, presently pertinent, being as follows : 

"4. I t  was further agreed between plaintiff and defendant that for his 
services in securing leases for said Cletracs the defendant was to receive 
ten (10%) per centum of all rents collected on leases secured by de- 
fendant." 

"17. That the plaintiff expended the following sums of money for 
parts and repairs to said Cletracs in an effort to put the same in condi- 
tion for operation and service: . . . $791.55." 

"18. That  in purchasing and paying for said Cletracs the plaintiff 
relied and acted upon the representations and agreement of the defendant 
that he would put said Cletracs and equipment in first-class condition 
and that he would secure leases for the same for a t  least three months 
at  current rental prices." 

"19. That the defendant breached his said contract with the plaintiff 
by failing to put said Cletracs and equipment in first-class condition and 
to rent out the same for a period of three months at  current rental 
values." 

"21. That a t  the time said Cletracs were sent out by defendant and 
at  the time the same were delivered to the plaintiff, said Cletracs were 
worth the sum of $2,000." 

"28, That in agreeing to purchase and pay for said TD-40 Interna- 
tional Tractor and equipment and in paying the defendant the sum of 
$2,000, the plaintiff relied and acted upon the representations and agree- 
ment of the defendant to attach an angledozer and a pump to said tractor 
and put the same and equipment in first-class condition and to secure 
leases therefor for at  least three months at  current rentals." 

"29. That the defendant breached his contract with the plaintiff by 
failing to put said TD-40 International Tractor and equipment in first- 
class condition, to lease the same, or to tender delivery thereof to the 
plaintiff." 
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"30. That on or about the 12th day of November, 1942, the plaintiff 
purchased from the defendant one Back Hoe and the defendant agreed 
to attach the same to an Ensley Crane belonging to the plaintiff." 

"32. That the defendant breached his contract with the plaintiff to 
attach said Back Hoe to said crane and still has said Back Hoe in his 
possession." 

"33. That the failure of the defendant to attach said Back Hoe to said 
crane rendered said Back Hoe of no value to the plaintiff." 

Upon the facts as found by the referee, the following conclusions were 
reached : 

"1. That the plaintiff is entitled to recover from the defendant the 
purchase price of the two Cletracs, viz., the sum of $9,250, less the value 
of said Cletracs, viz., $2,000, with interest thereon from October 30, 1942. 

"2. That the plaintiff is entitled to recover from the defendant the 
rental value of the Cletrac with bulldozer attached for a period of three 
months, viz., $1,980, and the rental value of the Cletrac with angledozer 
attached for a period of three months, viz., $2,025, less rents collected 
in the amount of $1,114, with interest thereon from March 13, 1943. 

"3. That the plaintiff is entitled to recover from the defendant the 
cost of parts and repairs to said Cletracs in the sum of $328.66, with 
interest thereon from June 7, 1943. 

''4. That the plaintiff is entitled to recover from the defendant the 
cash payment on one TD-40 International Tractor in the amount of 
$2,000, with interest thereon from November 1, 1942. 

" 5 .  That the plaintiff is entitled to recover from the defendant the 
rental value of said TD-40 International Tractor for three months, viz., 
$1,934 (balance of damages sued for), with interest thereon from March 
13, 1943. 

"6. That the plaintiff is entitled to recover from the defendant the 
purchase price of a Back Hoe, viz., $750, with interest thereon from 
November 12, 1942. 

"7. That the defendant is entitled to recover from the plaintiff com- 
missions at  ten per cent on $1,114, viz., $111.40, with interest thereon 
from March 13, 1943." 

(Without objection, the parties seem to have dealt with another item 
not covered by the pleadings.) 

Exceptions were filed to the findings of fact and conclusions of the 
referee, all of which were overruled by the trial court, save and except 
the defendant was allowed commissions on rentals of $4,005 first awarded 
the plaintiff, rather than on $1,114 as reported by the referee. I n  all 
other respects, the report of the referee was approved and confirmed. 
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From the judgment thus entered, the defendant appeals, assigning 
errors. 

Sale, Pennell & Pennell for plaintiff, appellee. 
T .  ,4. Uzzell, Jr., and J .  M .  Horner for defendant, appellant. 

STACY, C. J. The first exception is to the order of compulsory refer- 
ence entered in the cause. The appellant states no reason or argument 
and cites no authority in support of the exception. Hence it is to be 
taken as abandoned. Rule 28, Rules of Practice, 221 N. C., 562. More- 
over, it is without merit. Chesson v. Container Co., 223 N .  C., 378, 
26 S. E. (2d), 904. 

Also, it may be noted, the findings of fact, made by the referee and 
approved by the trial court, are not subject to review on appeal, except 
where some question of law is involved, as they are supported by compe- 
tent evidence. W i l k i n s o n  v. Coppersmith, 218 N.  C., 173, 10 S. E. (2d), 
670; K e n n e y  v. Hotel  Co., 194 N.  C., 44, 138 S. E., 349. 

The case divides itself into three parts : 

There is no allegation of fraud or misrepresentation in  the sale of the 
Cletracs. The plaintiff relied upon the advice of his former partner in 
making the purchase. I t  was a cash transaction. M c A d e n  v. Craig,  
222 ICT. C., 497, 24 S. E. (2d), 1. The amount paid was $9,250. I n  
addition, and as an integral part of the sale, the defendant agreed to put 
the equipment in first-class condition for immediate use and to secure 
leases therefor at current rental prices for at least three months. The 
defendant was to receive 10% of all rents collected on leases secured 
by him. 

The defendant neglected to put the equipment in first-class condition 
for immediate use and failed to secure leases for the full first three 
months, as he had agreed to do, albeit some rentals were collected during 
this period. As damages for breach of the agreement the plaintiff was 
awarded the difference between the purchase price and the value of the 
Cletracs with interest from the date of sale, plus the alleged cost of parts 
and repairs, plus the full rental value for three months following delivery 
of the machinery, less 10% of this rental value due the defendant as 
commissions. Berbarry v. Tombacher,  162 N.  C., 497, 77 S. E., 412; 
Lumber  Co. v. M f g .  CO., 162 N. C., 395, 78 S. E., 284. 

The question now presented is the correctness of the measure of dam- 
ages applied by the court below. 
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As an  inducement to the sale of the Cletracs the defendant agreed to 
put them in first-class condition for immediate use and to secure leases 
for them at current rental levels for a period of a t  least three months- 
the defendant to be paid 10% of all rents collected on leases secured 
by him. 

I t  has often been said that in actions for breach of contract, the dam- 
ages recoverable are such as may reasonably be supposed to have been in 
the contemplation of the parties when the contract was made. Chesson 
v. Container Co., 216 N.  C., 337, 4 S. E. (2d), 886; Frick Go. v. Shelfon,  
197 N.  C., 296, 148 S. E., 318; Monger v. Lutterloh, 195 N. C., 274, 142 
S. E., 12 ;  Lane v. R. R., 192 N. C., 287,134 S. E., 855, 51 A. L. R., 1114; 
Builders v. Gadd, 183 N. C., 447, 111 S. E., 771; Sprout v. Ward, 181 
N. C., 372, 107 S. E., 214; Gardner v. Tel. Co., 171 N.  C., 405, 88 S. E., 
630, L. R. A. 1916-E, 484; Tillinghast v. Cotton Mills, 143 N. C., 268, 
55 S. E., 621; 15 Am. Jur., 454; 55 C. J., 872. The injured party is 
entitled to full compensation for his loss, and to be placed as near as may 
be in  the condition which he would have occupied had the contract not 
been breached. Bowen v. Bank,  209 N.  C., 140, 183 S. E., 266; 8 R. C. 
L., 433. "Generally speaking, the amount that would have been received 
if the contract had been kept and which will completely indemnify the 
injured party is the true measure of damages for its breach." Machine 
Co. v. Tobacco Co., 141 N.  C., 284, 53 S. E., 885, 8 L. R. A. (N.S.), 255. 

Whether special damages arising from the breach of a contract may 
be regarded as "within the contemplation of the parties," and therefore 
recoverable, would depend upon the information communicated or the 
knowledge of the parties at  the time and the reasonable foreseeability of 
such damages. Iron. Works v. Cotton Oil Co., 192 N. C., 442, 135 S. E., 
343; Gardner v. Tel .  Co., supra; Barrow v. R. R., 184 N. C., 202, 113 
S. E., 785; Steel Co. v. Copeland, 159 N. C., 556, 75 S. E., 1002; Peanut 
Co. v. R. R., 155 N. C., 148, 71 S. E., 71; Hardware Co. v. Buggy Co., 
167 N.  C., 423, 83 S. E., 557; Hadley v. Baxendale, 9 Eng. Exch., 321; 
Gulf States Creosoting Co. u. Loving, 120 F. (2d), 195; 46 Am. Jur., 
867. 

The following expression of the pertinent test is to be found in the 
Restatement of the Law on Contracts, page 509 : 

"Sec. 330. Foreseeability of Harm as a Requisite for Recovery. I n  
awarding damages, compensation is given for only those injuries that the 
defendant had reason to foresee as a probable result of his breach when 
the contract mas made. I f  the injury is one that follows the breach in 
the usual course of events, there is sufficient reason for the defendant to 
foresee i t ;  otherwise, it must be shown specifically that the defendant 
had reason to know the facts and to foresee the injury." 
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Our own decisions are in full support of this statement. Pendergraph 
v. Express Co., 178 N.  C., 344, 100 S. E., 525; Cary v. Harris, 178 
N.  C., 624,101 S. E., 486; Kime v. Riddle, 174 N. C., 442,93 S. E., 946; 
W i n n  v. Finch, 171 N. C., 272, 88 S. E., 332; Robertson v. Halton, 156 
N. C., 215, 72 S. E., 316; Cable Co. v. Macon, 153 N .  C., 150, 69 S. E., 
14 ;  Lumber Co. v. R. R., 151 N. C., 23, 65 S. E., 460; Furniture Co. v. 
Express Co., 148 N .  C., 87, 62 S. E., i45 ,  30 L. R. A. (N. S.), 483; 
Spiers v.  Halstead, 74 N.  C., 620. 

As a general rule, the loss or injury actually sustained, rather than the 
price paid or agreed to be paid t . L l  full performance of the contract, is 
the measure of damages for its breach. 15 Am. Jur., 445. The purpose 
is to save the innocent party from harm, or to make him whole, so far 
as can be done by monetary award. 15 Am. Jur., 449. The injured 
party is entitled to the pecuniary difference between his position upon 
breach of the contract and what it would have been, had the contract 
been performed. But  he is not entitled to be enriched by the breach. 
Perry v.  United States, 294 U. S., 330, 79 L. Ed., 912, 95 A. L. R., 1335; 
Texas Co. v.  Pensacola Marine Carp., 279 F., 19, 24 A. L. R., 1336. I t  
all comes to what was reasonably in the minds of the parties at  the time 
of the making of the contract. The question of special damages was 
fully considered in the cases of Iron Works v. Cotton Oil Co., supra; 
Builders v. Gadd, supra; and Furniture Co. v. Express Co., supra. 

The proper measure of damages for the breach of the agreement here 
under review would seem to be the difference between the value of the 
Cletracs as delivered and what the valke would have been if they had 
been put ill first-class condition for immediate use as promised, plus a 
fair rental wlue  for a period of three months less commissions on such 
rental value. Guano Co. v. Livestock Co., 168 N .  C., 442, 84 S. E., 774; 
L. R. A., 1915-D, 875; Underwood v. Car Co., 166 N. C., 458, 82 S. E., 
855; Brewingtorc 1). Loughmn, 183 N.  C., 558, 112 S. E., 257, 28 A. L. 
R., 1543; Brown 1 .  R. &., 154 N. C., 300, 70 S. E., 625; M f g .  Co. v. Oil 
Co., 150 K. C., i ; i ~ ,  63 S. E., 676, 134 Am. St. Rep., 899; Parker v. 
Fenzoick, 138 N.  C., 909, 50 S. E., 627; Mfg .  Co. v. Gray, 126 N.  C., 108, 
35 S. E., 236; S. c.,120;?r'. C., 438, 40 S. E., 178, 5 7 L .  R. A., 193; 
Pritchard v. Pox, 40 N .  C., 141; Marsh v.  McPherson, 105 U. S., 709; 
46 Am. Jur., 863. 

Recovery is to be restricted to the difference, not necessarily between 
the purchase price and the value of the Cletracs, but to the difference 
between their actual vaIue and what their value would have been if they 
had been put in first-class condition for immediate use. 46 Am. Jur., 
863. The evidence here discloses quite a disparity between the purchase 
price of the tractors and what their value would have been if they had 
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been put in the condition as promised. I n  1942, plaintiff's former 
partner, upon whose judgment the purchase was made, thought they were 
worth $4,600 apiece, or a total of $9,200. On the hearing, he said he 
had changed his opinion and he then believed they were worth "2000, if 
they had been in good mechanical condition." This estimate was ac- 
cepted by the referee and approved by the court below. So, if the plain- 
tiff paid $9,250 for tractors worth only $2,000, he is not to recover for 
this slothfulness, in the absence of an allegation of fraud or overreaching 
on the part of the defendant. Liberty to contract carries with it t h ~  
right to exercise poor judgment as well as good judgment. Knott v. 
Cutler, 224 N.  C., 427, 31 S. E. (2d), 359. I t  is the simple law of 
contracts that "as a man consents to bind himself, so shall he be bound." 
Elliott on Contracts (Vol. 3) ,  see. 1891; Feigel v. Products Co., 195 
N. C., 659, 143 S. E., 186; *Vash 21. Royster, 189 N.  C., 408, 127 S. E., 
356; Clancy v. Overman, 18 N. C., 402. 

True it is, that in a number of cases the rule for the admeasurement of 
damages for breach of warranty in the sale of personal property has been 
stated as the difference between the purchase price and the actual value 
of the goods sold, but these cases proceed upon the theory that, in the 
absence of evidence to the contrary, the purchase price is to be regarded 
as the value of the property. Guano Co. v. Livestock Co., supra; Crifcher 
v. Porter Co., 135 N. C., 542, 47 S. E., 604; 55 C. J., 872; 46 Am., Jur,, 
866. 

It follows, from what is said above, that there was error in approving 
the first conclusion of the referee. 

Nor is the plaintiff entitled to recover for sums alleged to have been 
expended by him in an effort to put the Cletracs in condition for opera- 
tion and service. This would be included in arriving at  the difference 
between the value of the Cletracs and what they would have been worth 
had they been put in first-class condition for immediate use. Mfg. Co. v. 
Oil Co., 150 N. C., 150, 63 S. E., 676. I t  has been repeatedly held that 
where the articles delivered are not what the contract calls for, as in the 
case of defective machinery, the measure of the vendee's damage is what 
it would reasonably cost to supply the deficiency. Jfarsh v. McPherson, 
105 U. S., 709; Mfg.  Co. v. Phelps, 130 E. S., 520, 32 L. Ed., 1035. I n  
any event, however, the plaintiff is entitled to but one recovery for the 
deficiency. He may not have the difference in value and then the cost 
of eliminating this difference. 

The case is not like Underwood v. Car Co., supra, or Kester v.  miller 
Bros., 119 N.  C., 475, 26 S. E., 115, where the vendee was induced to 
make repairs at  the instance of the vendor in an effort to see if the car in 
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the one case and the engine in the other could be made to come up to 
representations. 

I t  would seem that the exception to the third conclusion of the referee 
was well interposed. 

The plaintiff purchased an International Tractor from the defendant 
for $3,500 and paid $2,000 on account. As an inducement to the sale, 
the defendant agreed to equip the tractor with angledozer and pump, 
put it in first-class mechanical condition, and lease it at  the prevailing 
rental price for a period of at  least three months. The referee found 
that this agreement had been breached, and awarded the  lai in tiff a recov- 
ery of the cash payment of $2,000, with interest from the date of sale, 
plus the rental value of the tractor for a period of three months. I t  is 
not apparent upon what theory a recovery of the "cash payment" was 
allowed. If upon the theory of a rescission of the contract, the rental 
value for three months would not be recoverable, as this would be to 
rescind in part and to affirm in part. 13 C. J., 623. h   la in tiff may not 
sue for the rescission of a contract and its breach at the same time. 
Lykes  v. Grove, 201 X. C., 254, 159 S. E., 360. The one is in disaffirm- 
ance of the contract; the other in its affirmance. Machine Co. v. Owings, 
140 N. C., 503, 53 8. E., 345. 

Nor has the plaintiff sought to rescind here. H e  is seeking to recover 
for breach of the contract, but there are no findings to support the 
recovery of the ('cash payment" as an award of damages under the proper 
rule for their admeasurement. I n  a cash transaction, it is generally 
understood that the payment of the purchase price and the delivery of 
the property are to take place simultaneously or as concurrent acts. 
Hence, in an action for specific performance or for breach of the con- 
tract, it would seem that the plaintiff in the action, whether buyer or 
seller, would be required to show an offer on his part to perform, or that 
such offer was rendered unnecessary by the refusal of the defendant to 
comply. X c A d e n  v. Craig, 222 N. C., 497, 24 S. E. (2d), 1 ;  Hughes 
v. Knof t ,  138 N. C., 105, 50 S. E., 586; S. c.,  140 N. C., 550, 53 S. E., 
361; Blalock v. Clark, 137 N. C., 140, 49 S. E., 88; Ducker v. Cochrane, 
92 N .  C., 597; 55 C. J., 322 and 1116. 

Much that is said above under the heading of The Cletracs may be 
applicable to the facts as they are finally established in respect of the 
sale and purchase of the TD-40 International Tractor. The exceptions 
to the fourth and fifth conclusions of the referee should have been sus- 
tained and additional findings made. 



416 IN THE SUPREME COURT. pas 

On 12 November, 1942, the plaintiff purchased from the defendant a 
Back Hoe, paying therefor in cash the sum of $750. As an inducement 
to the sale, the defendant agreed to attach i t  to plaintiff's Ensley Crane 
or Shovel and deliver same to plaintiff in first-class nlechanical condi- 
tion. This he neglected to do. The referee finds that the failure to 
attach the Back Hoe to the plaintiff's crane or shovel rendered it worth- 
less to him, and awarded the plaintiff recovery of "the purchase price of 
a Back Hoe, viz., $750, with interest thereon from November 12, 1942." 
This was approved by the trial court. 

I t  is in evidence, however, without contradiction, that the Back Hoe 
could have been attached to the crane or shovel for not "more than $25.'' 
I n  fact, this is the plaintiff's own testimony. The law, therefore, im- 
posed upon the plaintiff the duty "to do what reasonable business pru- 
dence requires in order to minimize his loss." Cotton Oil Co. v. Tel .  Co., 
171 K. C., 705, 89 S. E., 21; .Monger v. Lut terloh,  supra;  Oil' Co. v. 
Burney ,  174 N.  C., 382, 93 S. E., 912. 

I t  is true that where a party breaches his contract without any valid 
excuse, the courts are not disposed to permit him to prescribe the rights 
of the innocent party. Nevertheless, it is a sound principle of law that 
one w h o  is injured in his person or property by the wrongful or negli- 
gent act of anothel is required to protect himself from loss, if he can do 
so with reasonable exertion or at  trifling expense; and ordinarily, he will 
be allowed to recover from the delinquent party only such damages as 
he could not, with reasoilable effort, have avoided. Construction Co. v. 
W r i g h t ,  189 W. C., 456, 127 S. E., 580; M i l k  v. McRae, 187 K. C., 707, 
122 S. E., 762. "The general principle is fully recognized with us that, 
in  case of contract broken or tort committed, the injured party should 
do what reasonable care and business prudence require to minimize the 
loss"-Hoke, J., in Yozcmans v .  Hendersonville, 175 N. C., 574, 96 
S. E., 45. 

I n  application of this principle, the exception to the referee's sixth 
conclusion should have b ~ e l ~  wstained and additional findings made. 

Where a case is tried under a misapprehension of the lam, or correct 
principles are erroneously applied, the appellate practice with us is to 
order another hearing. Coley 7:. D a l r p p l e ,  ante, 67; X c G i l l  c. Lumber- 
ton,  215 N .  C., 752, 3 S. E. (2d), 324; X. v. IVillinms, 224 R. C., 183, 
29 S. E. (2d), 744. 

The cause will be remanded for further proceedings as to justice 
appertains and the rights of the parties may require. 

Error and remanded. 
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Z E B  HENSON, A ~ L I I N I ~ T R A T ~ R  OF ROBERT DAVID HENSON, v. ARNOLD 
WILSON, B. B. PENLAND, B. R. PENLASD, P L A T 0  PENLAND, AND 

L U T H E R  AYERS. 
(Filed 26 September, 1043. ) 

1. Automobiles §§ 8, 9a- 

I t  is a general rule of law that the operator of a motor rehicle must 
exercise ordinary care, that  is, that degree of care which an ordinarily 
prudent man would exercise under similar circumstances. And in the 
exercise of such duty i t  is incumbent upon the operator to Beep the vehicle 
under control, and to keep a reasonably careful loolront, so as  to avoid 
collision with persons and vehicles upon the highway. This duty requires 
the operator to be reasonably vigilant, to anticipate and expect the pres- 
ence of others, and to see what he ought to have seen. 

2. Automobiles 3 18g- 

In  a civil action to recover damages for the alleged wrongful death 
(G. S., 28-173, 174) of a child less than eight years of age, where plain- 
tiff's evidence tended to show that plaintiff's intestate was on the side of 
the left side embankment of a narrow road cut, as  the loaded truck oper- 
ated by one of defendants approached him uphill and a t  a speed of ilot 
over five miles per hour, that if he was there the operator of the truck 
saw him, or by the exercise of ordinary care could and should have seen 
him, that the operator of the truck had lrnowledge of the narrowness of 
the road and of the uneven surface of the road and its effect in making 
the loaded truck lean to the left, so that collision with, and injury to a 
child on the left embankment was likely to ensue, while defendants' evi- 
dence contradicted that  of plaintiff, issues of fact are  raised which the 
jury alone may decide, and there was error in the court's allowing a 
motion for judgment as  of nonsuit, when renewed a t  the close of all the 
evidence. 

APPEAL by  plaintiff f r o m  Tt7arlick, J., a t  J a n u a r y  Term,  1945, of 
YANCEY. 

Civi l  action f o r  recovery of damages for  alleged wrongful death, 0. S., 
28-173, and G. S., 28-174. 

Plaint i f f  alleges i n  pertinent par t ,  briefly stated, t h a t  on 1 4  December, 
1943, his  intestate, Robert  David  Henson, a Negro boy less t h a n  eight 
years  of age, mas killed when a n  Internat ional  motor t ruck  which was op- 
erated b y  defendant Arnold Wilson i n  haul ing logs, as  agent a n d  servant  
of h i s  co-defendants, t h e  owners thereof, r a n  into said intestate as  he  was 
walking or  s tanding on the  embankment of a cu t  on a public road wi th  
h igh  embankment on each side near  Lincoln P a r k  i n  Yancey County, 
N o r t h  Caro l ina ;  t h a t  a t  t h e  t ime defendant Wilson was fami l ia r  with the  
road and  knew it t o  be narrow, with high embankment on  each side and  
knew t h a t  small children who lived i n  the neighborhood along the  road 
frequent ly used the r o a d ;  and  t h a t  a t  the  time, and with such knowledge 
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defendant Wilson recklessly, carelessly and negligently operated said 
motor truck without due caution and circumspection, and without regard 
for the safety of persons on the road, and against the embankment on its 
left side of the road where plaintiff's intestate was standing or traveling, 
thereby causing his injury and death, etc. 

Defendants in joint answer filed admit that at the time in question 
defendant Wilson was operating said motor truck in hauling logs as 
agent and servant of his co-defendants, but deny all allegations of negli- 
gence. And for further answer and defense, defendants set up their 
version of the occurrence and plead contributory negligence of plaintiff's 
intestate and of his parents in bar of recovery. 

Plaintiff in reply denies the averments of the defendants in their 
further answer and defense, and pleads the doctrine of last clear chance. 

The evidence offered upon the trial in Superior Court tends to show, 
in  the light most favorable to  plaintiff, these facts: The road, referred 
to as "the main road," on which plaintiff's intestate was killed, and on 
which the truck in question was traveling from the log yard at which it 
was loaded with logs, and leading by the colored Baptist Church, passes 
in  the vicinity of the house of Zeb Henson, the father of Robert David 
Henson, and intersects with a path or road on the left side leading to 
the Henson house. From that point the main road continues on steep 
grade through a cut. The embankment on the left side gradually rises 
in  height above the roadbed to about four feet at  the point below which 
the body of Robert David Henson was found. Through this cut the 
road is very narrow-from seven to eight feet in width. The surface 
of the road slopes to the left. The surface on the right side is eighteen 
inches higher than that on the left. From the point of intersection with 
the Henson path or road toward the point where Robert David Henson's 
body was found the road is straight, the distance being sixty to seventy- 
five feet, with nothing to obstruct the view. At that point there is an 
oak tree on the left side of the road with root ends extending out of the 
embankment of the cut. Near-by there is another tree. There is a wire 
fence on top of the embankment. There is practically no space between 
the wire fence and the edge of the cut. 

The bed of the truck in question is about seven feet wide, and wider 
than the cab. And in respect thereto, the helper on the truck as witness 
for defendants, testified, "This road is what might be called a cut. A 
high bank on the right and bank on the left. That road is just wide 
enough for one motor vehicle to travel at  a time. It's so narrow we had 
to raise the mirror on the left side of the truck . . . I n  traveling over 
this road we went in same direction each trip. The wheels on our vehicle 
cut right along the foot of the embankment. The road is lower on the 
left than on the right. With a load of logs like we had that trip, the 



N. C.] FALL TERM, 1945. 41 9 

truck pitched towards the left of the road. The sides of our truck and 
logs had hit the roots where they were sticking out, that is, the roots of 
the tree where Robert David Henson was found." Also there was evi- 
dence that the body of Robert David Henson was found "lying up and 
down the route which the truck had made," on the left side of the road 
"under the tree with his head a little up the hill," and that a piece of his 
overalls and some of his hair were seen on the roots of the tree. Further- 
more, all the evidence tends to show that the truck was going uphill, a t  
slow speed not over five miles per hour, described by defendant Wilson 
as "traveling in bulldog and dual gear-4 to 5 miles per hour." Plain- 
tiff's witness put the speed at  from 2 to 5 miles per hour. And witness 
for  defendants testified: "-4t the speed we were going, the load on the 
truck and the condition of the road, that truck could have been stopped 
suddenly." 

Plaintiff's witness, Lester Young, gave a narrative, substantially as 
follows: "I was at home on the 14th day of December, 1943. My home 
is about as near to the place where Robert David Henson was killed as 
from here across the street. I saw the truck driven by Arnold Wilson 
coming up the road. I saw it before it got to the curve of the road, 
below where the little boy was killed. I was sitting at  the window . . . 
and the truck came and two little boys were running along the side of it 
and one of them caught the truck ; that was the least boy . . . not Robert 
David Henson. Robert David Henson ran on by the truck to the bars. 
H e  ran around the big oak standing at  the bars and got between another 
tree there and the big oak. He  was standing there and the truck hadn't 
yet got to him. The truck pulled on pretty close to him and I heard my 
kids holler to run, and turned my head . . . and when I looked around 
Robert David was gone . . ." Then in answer to question, ('Tell us just 
how he was standing at the time you saw him," the witness said, "It 
looked like it was from here up . . . from his waist up was above the 
top of the bank." And same witness continuing: "Robert David was on 
the left side of the road, his left side and driver's left side. There's a 
barbed wire fence along the edge of the embankment. There is no kind 
of a path between the fence and the embankment. . . . The little boy 
was still standing there when the cab and driver were against him. I t  
looked like you could almost touch the little boy. Then I turned my 
head . . . I looked back and didn't see him . . . I heard some screams. 
I saw the truck pulling on up the road. 90 other person or rehicle 
passed by this point from the time I saw the boy standing on the side 
of the bank until I turned my head back . . ." Then same witness, con- 
tinuing on cross-examination, said: "The last time I saw the little boy 
he was standing right about middleways of the two oak trees. He was 
not on top of the bank. The fence was between Robert David Renson 
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and me. And the fence is right along the top of the bank . . . The trees 
stood right on the edge of the bank, and the roots stick out at the point 
where he got killed . . . I saw the truck when it pulled up where the 
little boy was standing and when it got on up there . . . I saw the little 
boy standing there on the bank before the truck got to him . . . The 
last time I saw Robert David, he was standing on the embankment, he 
was between the top edges of the two banks. I could see from his waist 
up ;  he might have been down in the road . . . I couldn't tell whether 
he mas down in the road or hunkering down on the bank. I could not tell 
whether he was in the roadbed or where. When I saw him the truck was 
coming up in his direction." 

There is also evidence that Robert David Henson was "around seven 
years old" and about three feet tall. 

Defendants on the other hand offered evidence tending to show an 
entirely different version as to how Robert David Henson came to his 
death. 

Motion of defendants for judgment as of nonsuit at  close of plaintiff's 
evidence was overruled, but like motion at close of all the evidence was 
allowed, and in accordance therewith judgment was signed. 

Plaintiff appeals therefrom to Supreme Court and assigns error. 

Bi l l  Atlcins for plaintif f ,  appellant.  
W a t s o n  & P o u t s  for defendants ,  appellees. 

WIKBORKE, J. I t  is a general rule of law, even in the absence of 
statutory requirements, that the operator of a motor vehicle must exer- 
cise ordinary care, that is, that degree of care which an ordinarily pru- 
dent person would exercise under similar circumstances. And in the 

'exercise of such duty it is incumbent upon the operator of a motor 
vehicle to keep same under control, and to  keep a reasonably careful 
lookout, so as to avoid collision with persons and vehicles upon the 
highway. This duty requires that the operator must be reasonably vigi- 
lant, and that he must anticipate and expect the presence of others. 
H o b b s  v. Coach Co., ante ,  323, 34 S. E. (2d), 211, and cases cited. 

Moreover, it is said in Wall v. B a i n ,  222 N .  C., 375, 23 S. E. (2d), 330, 
"It is the duty of the driver of a motor vehicle not merely to look, but to 
keep an outlook in the direction of travel, and he is held to the duty of 
seeing what he ought to have seen." 

I n  the light of these principles applied to the evidence in the case in 
hand, we are of opinion and hold that the evidence taken in the light 
most favorable to plaintiff, is of sufficient probative force to take the case 
to the jury. The evidence is susceptible of findings by the jury: (1) 
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Tha t  plaintiff's intestate, Robert David Henson, was on the side of the 
left side embankment of the road cut, as the truck operated by defendant 
Wilson approached h im;  (2)  tha t  if he were there, the operator of the 
truck saw him, or by the exercise of ordinary care could and should have 
seen h im;  ( 3 )  that  the operator of the truck had knowledge of the nar- 
rowness of the road and of the uneven surface of the road and its effect 
upon the  loaded truck in relation to the left side embankment; and (4) 
tha t  collision ~ ~ i t h ,  and in jury  to  a child on such left side embankment 
was likely to ensue. I f  the jury should so find the facts to have been, 
from the esridence, and by its greater weight, i t  was the duty of the 
operator of the truck to  exercise ordinary care t o  avoid collision with the 
child, and his failure to do so would be negligence. 

On  the other hand, defendants controvert the evidence of the plaintiff. 
T h a t  raises an  issue of fact which alone the jury may decide. And we 
here express no  opinion upon the weight of evidence. That  is for  the 
jury. 

The  judgment below is 
Reversed. 

DEBNIS HARRILL r. SIKCLAIR REFINING COMPANY AND 

MORGAN P. BODIE. 

(Filed 26 September, 1945.) 

1. Landlord and Tenant § 10- 

Ordinarily a t  common law. in the absence of an agreement relating to 
repairs or warranty relating to the condition of the property when leased. 
the lessee takes it in its then existing condition, and the landlord is under 
no obligation to restore or make repairs to premises where defects have 
been caused by decay or use, or which have arisen after the date of lease 
or occupancy, or which existed a t  the time of the demise. 

2. Same-- 
The burden is on the lessee to show that the lessor contracted to make 

repairs. 

3. Landlord and Tenant § 11- 

Even when a lessor in his lease assumed the duty of making repairs, a 
breach of that duty would not ordinarily give rise to a cause of action in 
tort for personal injuries to the lessee. 

In a tort action by lessee against lessor for injuries caused by defects 
in the leased premises, ordinarily the doctrine of caveat emptor applies. 
To avoid this doctrine. the lessee must show that there is a latent defect 
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known to the lessor, or which he should have known, involving a menace 
or danger, and a defect of which the lessee was unaware or could not, by 
the exercise of ordinary diligence, discover, the concealment of which 
mould be ail act of bad faith on the part of the lessor. 

A latent  de fec t  in leased premises, for which the lessor may be liable in 
tort to  the lessee, refers to  a plzgsical defect  and not a latent potentiality 
of injury from a patent physical condition, or to mere consequences un- 
known, unexpected or uupredictable to the parties. Two rules are  cleduci- 
ble from this distinction: First, to  render the lessor liable for an injury 
on the theory of concealment, the latent defect which i t  is his dnty to 
disclose must be of such a nature a s  to give warning to an ordinarily 
prudent person that injury might result a s  a natural and probable conse- 
quence in the use of the demised premises; and second, where the sup- 
posed defect or defective condition itself is patent, and the parties have 
an equal opportunity of inspection, no liability in tort can be imputed to 
the lessor with respect to it. 

6. Same: Negligence § l9a- 
I n  a civil action to recover damages by plaintiff, lessee, against defend- 

ant, lessor, for personal injuries allegedly caused by defects in the leased 
premises, where plaintiff's evidence tended t o  show that  the injuries re- 
sulted from defects in an overhead slide type door, running on a track 
and operated by springs and cables over pulleys, that  one cable was off 
the pulley, and there were insufficient brackets to hold the track, causing 
the track to spread, that  these defective conditions were in plain sight 
of plaintiff when the premises were let to him and he had been operating 
the door for some time prior thereto, there is insufficient evidence for the 
jury and judgment as  of nonsuit was proper. 

APPEAL b y  plaintiff f r o m  Warlick, J., a t  Apr i l  Term, 1945, cf 
RUTHERFORD. 

Action t o  recover damages f o r  personal i n j u r y  ar is ing out of defects 
i n  leased premises. 

T h e  corporate defendant was the  owner of a filling station i n  Forest 
City, N o r t h  Carolina, which was being operated under  a lease of the 
defendant  t o  a partnership doing business as  "Oates Motor Co." The 
co-defendant, Bodie, was dis t r ibut ing agent f o r  the  Refining Companp's 
products i n  t h a t  area. Plaintiff operated the  station for  Oates Motor 
Company f o r  a year  o r  more, unt i l  the  death of one of t h e  partners, and 
t h e  premises were then sublet to  h im b y  t h e  surviving partner, with the 
consent of t h e  Refining Company. Since the  filling station was exclu- 
sively a n  outlet f o r  t h e  Refining Company's products, the  rental was cne 
cent  per  gallon upon  the gasoline purchased, and  t h e  plaintiff continued 
t o  p a y  th i s  ordinari ly  i n  cash upon delivery of the  gasoline to the  filling 
station. A f t e r  his  accident and  injury,  he  made  out checks fo r  bills 
directly t o  t h e  Sinclair  Refining Company. 
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Some time after the plaintiff went into possession of the premises, a 
door to the wash rack, through which cars were admitted for washing, 
became hard to operate, and later required the efforts of several men to 
push it up and down. The plaintiff testified that in early July, he 
reported to Mr. Bodie, to whom he refers as agent of the defendant, that 
the door was "hard to push up and down." I n  a letter written to the 
Refining Company shortly after the accident, the plaintiff stated: 

"This door had not been operating properly for some time prior to 
the accident, and this defect was reported to your local agent, Mr. M. P. 
Bodie, immediately after i t  was discovered. The repair was not made, 
although I continued to report the condition." When the question of 
repairs was mentioned to Mr. Bodie early in July, Bodie told plaintiff to 
get Mr. Neal to come and check the door. Plaintiff got Neal to come 
up, and Bodie told plaintiff he could not authorize more than $5.00 until 
he got the figures. "Mr. Neal told me what it would cost to fix it, and I 
told him to go and see Mr. Bodie, and I didn't hear anything more about 
it. That must have been about the middle of August." 

The door mentioned was of the overhead slide type, consisting of four 
hinged sections, which, upon being pushed up, slide into and along a 
supporting overhead track. The weight of the door was counterbalanced 
by springs on each side, connected with the door by cables running over 
pulleys, making the door normally easy to operate with one hand. The 
plaintiff testified: "I knew the cable was off the door and something 
wrong with it. . . . Up until about five weeks before I was injured I 
pushed it up with one hand." 

On the occasion of the accident, the door was being pushed up by the 
plaintiff and three other men in the service station, the plaintiff standing 
on the inside of the door. "I believe four of us were raising the door 
at  the time. I t  was rather heavy. A cable had been broken. You could 
pull the door up with the cable. The door was connected with a spring 
and the cable was connected with the spring, and when the cable was 
broken the spring would not work." 

When the door had been pushed up about waist high, i t  fell upon 
plaintiff, seriously injuring him. 

L. A. Magness testified : 
'(I am a builder. I was in charge of the construction of the station 

for 54r. Weathers. Weathers and Davis were building it. I put the 
door up according to the blueprints. That door was approved and was 
an accepted overhead door of that kind. When I left it it was in good 
working condition. I built it according to the blueprint and put the 
brackets on it." 
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He  further testified that there should have been more brackets. That 
in his opinion the door fell because there were not enough brackets and 
the track spread. 

C. P. Neal testified : 
('When I examined the door over the wash rack, before the accident, it 

did not have all the brackets shown on the blueprint handed me. I told 
Mr. Bodie some of the brackets were gone and some of the guide ropes 
were gone. . . . I found that five of the brackets at the end of the track 
were gone. . . . One cable being on and one off would throw the door 
in a twist. That would have a tendency to make it loose on one side. 
Four men pushing on the door in any shape would have a tendency to 
push it off. The guide did not have much pressure on it. I t  was just 
a guide. When it is in proper condition you can push it up with one 
hand. I f  one cable were gone that would push to the side." 

He  gave it as his opinion that the track spread because there were not 
enough brackets. 

He  further testified that it was "not standard use'' for those doors to 
have five brackets gone, but did not know how many brackets were there 
when the station was built or the lease made. 

Upon defendant's motion, at the conclusion of plaintiff's evidence, the 
court entered a judgment as of nonsuit, and plaintiff appealed. 

C. 0. Ridings,  Ti l le t t  & Campbell,  and Hamrick  & Hamrick  for plain- 
t i f f ,  appellant. 

J .  8. Doclcery and 0. J .  Mooneyham for defendants, appellees. 

SEAWELL, J. Without prejudice to the appellant, we may refrain 
from discussing any distinction in the reciprocal duties of the parties 
which might arise from the fact that plaintiff mas a sub-tenant of Oates 
Motor Company; and may assume that the more direct relation of land- 
lord and tenant existed between the parties ab initio. 

The common law applies in this jurisdiction on the general subject 
of repairs between landlord and tenant. Ordinarily, in the absence of 
an agreement relating to repairs or warranty relating to the condition 
of the property when leased, the lessee takes it in its then existing condi- 
tion, and the landlord is under no obligation to restore or make repairs 
to premises where defects have been caused by decay or use, or which 
have arisen after the date of lease or occupancy, or which existed at the 
time of the demise. D u f y  v. Hartsfield, 180 N. C., 151, 104 S. E., 139; 
Jordan v. Miller, 179 N .  C., 73, 101 S. E., 550; Smithfield Improvement  
Co. v. Coley-Bardin, 156 N. C., 255, 72 S. E., 312; Gaither v. Hascall- 
Richards S t e a m  Generator Co., 121 N. C., 384, 28 S. E., 546 ; 36 C. J., 
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p. 43, attention to Note 58; id., p. 125, s. 766 (D) ;  id., p. 44; 32 Am. 
Jur., Landlord and Tenant, ss. 662, 657. I n  the case before us it does 
not appear that the lessor contracted to make any repairs under any 
circumstances, and since the burden was upon upon the plaintiff to show 
otherwise, if necessary, it must be assumed that the contract is negative 
in that res~ect .  

However, even had the lessor in his lease assumed the duty of making 
repairs, a breach of that duty would not ordinarily give rise to a cause 
of action in tort for personal injury to the lessee. L e a v i f f  v. Rental  G'o., 
222 N .  C., 81, 82, 21 S. E. (2d), 890; see quotation from Jordan v. 
Miller ,  supra,  on p. 82. X e r c e r  o. Wil l iams ,  210 X. C'., 456, 187 S. E., 
556. 

Ordinarily, the doctrine of c a w a t  e m p f o r  applies to the lessee; Gaither 
v. Hascall-Richards S t e a m  Generator Co., supra;  H u d s o n  v. Si lk  Co., 
185 N.  C., 342, 117 S. E., 165; Fields  v. Ogburn,  178 N.  C., 407, 
100 S. E., 583. To avoid foreclosure under this doctrine in an 
action for tortious injury, he must show that there is a latent defect 
known to the lessor, or which he should have known, involving a menace 
or danger, and a defect of which the lessee was unaware or could not, 
by the exercise of ordinary diligence, discover, the concealment of which 
would be an act of bad faith on the Dart of the lessor. "If the landlord 
is without knowledge at the time of the letting of any dangerous defect 
in the premises, he is not responsible for any injuries which result from 
such defect.'' Covington v .  Masonic T e m p l e  Co., 176 Ky., 729, 197 
S. E., 420. And he is not liable if he did not believe or suspect that there 
was any physical condition involving danger. Charl ton i. Brunelle,  82 
N. H., 100, 130 A., 216, 43 A. L. R., 1281. 

Plaintiff's appeal poses the single question: Whether, under the facts 
of this case, the plaintiff has brought himself within the narrow excep- 
tion to the general principles of law applicable to his case, as above 
outlined. 

I n  considering that question, we should keep in mind that within these 
rules a latent defect refers to a physical defect and not a latent poten- 
tiality of injury from a patent physical condition, or to mere conse- 
quences unknown, unexpected or unpredictable to the parties. Such 
consequences are always latent until they develop, or crop out, in expe- 
rience. Two rules are deducible from this distinction which deserve to 
be brought into the clear: First, to render the lessor liable for an injury 
on the theory of concealment, the latent defect which it is his duty to 
disclose must be of such a nature as to give warning to an ordinarily 
prudent person that injury might result as a natural and probable conse- 
quence in the use of the demised premises; and second, where the sup- 
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posed defect or defective condition itself is patent, and the parties have 
an equal opportunity of inspection, no liability in tort can be imputed 
to the l e ~ s o r  with respect to it. 36 C. J., p. 205, s. 875; 32 Am. Jur., 
Landlord and Tenant, s. 662, supra. 

I t  appears from the evidence that the wash door track and the brackets 
holding i t  were in plain sight of the plaintiff a t  the time the premises 
were sublet to  him. I n  fact, for the year or more while he x-as in  the 
employment of Oates Motor Company, he operated this door with appar- 
ent satisfaction and continued to do so after he took over the premises. 
H e  had, therefore, an  equal opportunity with the defendant to observe 
the alleged defect, if any. 

I n  support of the theory of liability based on the failure of defendant 
to disclose a supposedly dangerous latent defect, the dernier resort for 
recovery in a case of this kind, plaintiff stresses the testimony of 3ilagness 
and Neal. Bu t  in speaking of the insufficiency of the brackets to pre- 
vent the track from spreading, i t  is conjectual whether they referred to 
normal operations, or the abnormal lateral strain placed upon the door 
and track by the breaking of a cable on one side, and the want of a 
counterbalance-a defect which, according to  the evidence, developed 
long after the original construction and after plaintiff went into occu- 
pation of the premises. This, however, is not important to the result. 
Taking the evidence as a whole, and in the light most favorable to the 
plaintiff, i t  fails to bring home t o  the corporate defendant a knowledge, 
a t  the time of the lease, of any defective condition calculated to put it on 
notice that  in jury  might a t  any time result from the use of the track. 
We can find no phase of the evidence upon which the plaintiff is entitled 
to recover. 

There is no evidence of any liability on the par t  of the defendant 
Bodie. 

The judgment dismissing the action as of nonsuit is 
Affirmed. 

STAXDARD FERTILIZER CO3fPANY, IXC., r. EIIWIX GILL, CO~~MISSIONER 
OF REVENUE OF NORTH CAROLISA. 

(Filed 26 September, 1945. ) 

1. Limitation of Actions; 5 I b -  

No statute of limitations runs against the sovereign unlew it is ex- 
pressly named therein. 
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2. Taxation § 16: Limitation of Actions § 2e- 
The collectioii of a use or excise tax being subject to the same statute 

of limitations, which applies to the collection of the sales tax (G. S., 
105-174 [b], -227), a use or excise tax, which accrued in the year 1937, is 
barred by the three-gear statute of limitations, when assessed in 1942. 

3. S a m e  
G. S., 105-174, deals not only with deficiencies, but it is also intended 

to affect assessments made where no return has been filed. In the absence 
of fraud, the Commissioner of Revenue can make no assessment, for defi- 
ciency o r  otherwise under the provisions of the statute, which shall 
extend to sales made more than three gears prior to the date of the 
assessment. 

APPEAL by plaintiff and defendant from C a w ,  J., at December Term, 
1944, of NARTIN. 

This is an action to recover taxes paid under protest. 
The parties waived trial by jury and submitted the controversy to the 

judge upon an agreed statement of facts, the pertinent part of which is 
as follows : 

1. On 30 April, 1937, the plaintiff entered into a contract with the 
Viking Sprinkler Company of Pennsylvania (hereinafter referred to as 
the "Sprinkler Company"), a Pennsylvania corporation, for the installa- 
tion of a sprinkler system in its fertilizer plant at Williamston, North 
Carolina, for the sum of $36,450.00. 

2. I n  compliance with the terms of said contract, the Sprinkler Com- 
pany purchased and paid for all the materials used in the construction 
of the sprinkler system prior to 30 June, 1937. The proportion of the 
installation that had been completed prior to 30 June, 1937, was 40% of 
the total installation, the remaining 60% being completed subsequent 
to 30 June, 1937, but during said year. The plaintiff did not pay the 
Sprinkler Company any part of the contract price until after 30 June, 
1937. The Sprinkler Company nor the plaintiff paid any tax to the 
defendant on the materials used in the construction of said sprinkler 
system, as required by section 427 of the Revenue &4ct of 1937, and no 
return was filed by either party, as required by Article 5, Schedule E, 
of the Revenue Act of 1937 (Public Laws 1937, ch. 127). 

3. During August, 1942, the defendant, upon the asserted authority 
of the aforesaid section of the Revenue Act of 1937, assessed upon the 
plaintiff the excise tax of 3% authorized by said statute on account of 
the purchase and use of the materials employed in the construction and 
installation of the said sprinkler system. The total tax, penalty and 
interest thus assessed was $1,203.41. The return upon which the assess- 
ment was based was prepared by defendant's auditor. Plaintiff paid the 
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tax under protest on 7 September, 1943, and has complied with all the 
statutory requirements relating to the payment of said tax under protest, 
and is entitled to bring this action to determine the validity of the assess- 
ment and the collection of said tax, penalty and interest. 

4. The defendant, after the collection of the tax, penalty and interest 
in the sum of $1,203.41, found, upon additional information obtained, 
that the amount should be reduced $308.75, and agreed that the court 
should render a judgment for said amount in favor of the plaintiff. The 
court, being of the opinion that the plaintiff mas entitled to recover 40% 
of the sum of $894.66, in addition to the $308.75 tendered by the defend- 
ant, making a total of $666.61, and such sun1 was all the plaintiff was 
entitled to recover, entered judgment accordingly. The plaintiff and 
defendant appealed to the Supreme Court, assigning error. 

R. L. Coburn for plaintiff. 
Attorney-General XcMullan and Assistant Attorneys-General Xpruill 

and Tucker for defendant. 

DENNY, J. The plaintiff contends that any assessment authorized by 
section 427 of the Revenue Act of 1937, for the collection of a11 excise tax 
on the purchase or use of materials in the year 1937, was barred by the 
three-year statute of limitations at  the time the defendant made the 
assessment against the plaintiff in August, 1942. 

The statute relied upon by the plaintiff was enacted by the General 
Assembly in 1941, being chapter 50, section 6, subsection ( f ) ,  of the 
Public Laws of 1941, amending subsection (b)  of section 414 of the 
Revenue Act of 1939, G. S., 105-174, which reads as follows : "Provided, 
however, in the absence of fraud, no assessn~ent authorized by this article 
shall extend to sales made more than three (3)  years prior to the date of 
assessment; and in cases where an audit shall have been made under the 
direction of the Commissioner of Revenue any assessment in respect to 
such audit shall be made within one year after the completion of the 
audit." 

I t  has been uniformly held in this jurisdiction that "No statute of 
limitations runs against the sovereign unless it is expressly named 
therein." Charlotte v. Karanaugh, 221 N. C., 259, 20 S. E. (2d), 97; 
Wilmington v. Cronly, 122 X. C., 388, 30 S. E., 9. However, the 
General Assembly has from time to time enacted statutes of limitation 
affecting the right of the State and its subdivisions, to collect delinquent 
taxes. But there appears to have been no effort on the part of the law- 
making body to establish uniformity in the provisions of these rarious 
Acts. 
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I t  will be noted that in Article 3, Schedule C, G. S., 105-114, et seq., 
which provides for the collection of a franchise tax, the Commissioner 
of Revenue is authorized to review any return and assess such additional 
tax as he may determine to be due at  any time within three years after 
the time when the return was due. However, i t  is expressly provided in  
the statute (G. S., 105-124) that, "In the case of any taxpayer who has 
failed to file any return or statement required under this article or 
schedule, the limitation of three years shall not apply and the commis- 
sioner of revenue shall, from facts within his knowledge, prepare tenta- 
tive returns for such delinquent taxpayer, and shall assess the taxes, 
penalties and interest upon these findings; this provision shall not be 
construed to relieve said taxpayer from liability for a return or from any 
penalties and remedies imposed for failure to file proper return." While 
in Article 4, Schedule D, G. S., 105-130, et seq., which provides for the 
levy and collection of an income tax, it is provided therein (G. S., 105- 
160), that the Commissioner of Revenue may at any time within three 
years (except where the taxpayer has failed to notify the Commissioner 
of additional assessment by the Federal Department as provided in 
G. S., 105-159), after the time when return was due, make a deficiency 
assessment. This statute provides further that:  "The limitation of 
three years to the assessment of such tax or an additional tax shall not 
apply to the assessment of additional taxes upon fraudulent returns. 
Upon failure to file returns and in the absence of fraud the limitation 
shall be five years." 

G. S., 105-227, provides: "A11 provisions not inconsistent with this 
article in Schedule E, secs. 105-164 to 105-187, and Schedule J, secs. 
105-229 to 105-269, relating to administration, auditing, and making 
returns, promulgation of rules and regulations by the commissioner, 
imposition and collection of tax and the lien thereof, assessment, refunds, 
and penalties, are hereby made a part of this article and shall be appli- 
cable hereto." The foregoing statute, in substance, was contained in the 
Revenue Act of 1937, see. 427, subsection (b). Hence, the collection of 
the excise or use tax is subject to the same statute of limitations which 
governs the assessment and collection of the sales tax. 

The defendant contends that the statute of limitations under consid- 
eration here is in the form of a proviso contained in section 414, of the 
Revenue Act, as amended in 1941, G. S., 105-174, which deals with 
deficiencies and was not intended to affect assessments made where no 
return has been filed. I t  is further contended that when the Commis- 
sioner determines the amount due from a taxpayer who has failed to file 
a return, the amount ascertained to be due is not an assessment within 
the meaning of the statute, notwithstanding the demand made by the 
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Commissioner for the payment thereof. We think both contentions must 
be resolved against the defendant. I n  the absence of fraud, the Commis- 
sioner can make no assessment for deficiency or otherwise under the 
provisions of the Article, which shall extend to sales made more than 
three years prior to the date of the assessment. No distinction is made 
between an assessment for a deficiency and an assessment made where 
no return has been filed. I n  this respect the statute differs from the stat- 
utes of limitation relative to the collection of franchise and income taxes. 

Moreover, the statute which was in effect in 1937, and has been con- 
tinuously since that time, now being G. s., 105-177, provides the pro- 
cedure to be followed by an aggrieved taxpayer in contesting the collrc- 
tion of a sales or excise tax, and denominates the amount claimed by way 
of a deficiency or in the absence of a report as an assessment. 

The collection of a use or excise tax being subject to the same statute 
of limitations, which applies to the collection of the sales tax, and the 
tax involved herein having accrued in the year 1937, the same was barred 
by the three-year statute of limitations, when the assessment was made in 
August, 1942. Raleigh v. Jordan, 218 N. C., 55, 9 S. E. (2d), 607. 

I n  view of the conclusion reached relative to the statute of limitations, 
a discussion of the remaining questions presented would be superfluous. 
This cause will be remanded for judgment in accord with this opinion. 

Plaintiff's appeal-error and remanded. 
Defendant's appeal--error and remanded. 

B. F. JARRELL v. RI. Q. SNOW, R. P. JONES AND SAM SMITH, COMMIS- 
SIONERS O F  SURRY COUNTY. 

(Filed 26 September, 1945.) 
1. Mandamus § 1- 

In an action fo r  mandamus, in an attempt to test the constitutionality 
of a municipal ordinance based upon a statute, the relief demanded was 
properly denied. 

2. Mandamus 5 2e- 
Mandamus lies only for one who has a specific legal right and who is 

without any other legal remedy. 

3. Equity § 3- 

Ordinarily equity will not interfere with the enforcement of a municipal 
ordinance, since, if valid, plaintiff cannot complain, and, if not, its validity 
may be attacked in an action of law. 
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4. Same- 

Equity mill not interfere to test the validity of an alleged unlawful 
and invalid municipal ordinance enforceable only by indictment. 

5. Mandamus %I, 2b- 

I t  is  not the function of a court to reverse or direct the re7-ersal of 
decisions made by administrative officers i11 the exercise of discretionary 
powers ; nor will review of their decisioi~s, once made, be compelled by 
judicial mandate. 

6 .  Intoxicating Liquor § 1: Municipal Corporations § 5: Counties 1- 
Where a board of county commissioners by resolution requested the 

surrender of a license to sell wine, which request was declined by the 
licensee, on the assumption that such action by the commissioners was 
inralid and unconstitutional. such licensee has an adequate remedy a t  
law, should the commissioners uildertalre to enforce their resolutioii or to 
prevent the exercise of the privilege granted by the license. 

7. Constitutional Law 5 6a:  Statutes 9 4 :  Injunctions 5 9- 

The constitutionality of an Act or ordinance will not be determined in a 
suit to enjoin its enforcement. Nor will we decide the question of its 
constitutionality prior to an attempt to enforce it. 

APPEAL by plaintiff from Gzuyn, J., in Chambers, 7 August, 1945. 
F rom SURRY. 

Civil action in which plaintiff seeks a mandatory order compelling 
defendants to rescind request for  return of beer license. 

The  Beverage Control Act of 1939, as amended, G. S., ch. 18, Art. IV, 
is a statute of general application. I t  permits the manufacture and sale 
of unfortified wines in the State under the conditions therein set forth. 
I t  applies to  Surry  County. I n  1945 the Legislature enacted H. B. 652 
authorizing the Commissioners of Surry  County "by resolution duly 
adopted to . . . prohibit the sale of wine within the par t  of Mount Airy 
Township outside the corporate limits of the Town of Mount Airy." 
On the first Monday in May, 1945, the said Board of Commissioners duly 
adopted a resolution designated "County Ordinance" declaring it to be 
unlawful for any person to sell wine within said territory. A t  the time 
of the  passage of said Act and the adoption of said resolution, plaintiff, 
who operates a country store within the designated area, was the holder 
of a 1945-1946 ('Off Premises" license to sell wine issued by the State of 
Xor th  Carolina and a like license issued by the County of Surry. On 
7 June,  1945, defendants wrote plaintiff notifying him of the adoption 
of said resolution and requesting him to surrender his "Off Premises" 
license for cancellation. Plaintiff did not comply with the request. 
Instead he instituted this action in  which he seeks a "mandatory order" 
"compelling the defendants to rescind its order of June  7, 1945, and to  
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leave in full force and effect the plaintiff's off premises license to sell 
wine in Surry County, Mount Airy Township, during the year 1945- 
1946, heretofore granted by said Board of Commissioners to the plain- 
tiff." 

The cause was heard in Chambers by Gwyn, J., by consent, and being 
heard, the court below entered judgment "that the plaintiff's petition and 
prayer be, and is hereby denied." Plaintiff excepted and appealed. 

Al len  & Henderson  for p la in f i f f ,  appel lant .  
F r e d  Polger for defendant ,  appellee. 

BARNHILL, J. The basis of plaintiff's cause of action is the alleged 
unconstitutionality of H. B. 652 of the 1945 session of the Legislature 
and the consequent invalidity of the resolution or ordinance adopted by 
the defendants under authority thereof. He  seeks in this manner to 
present that question for decision. The court below declined to render 
judgment thereon, but instead dismissed the petition. This mas in accord 
with well-recognized principles of law and procedure prevailing in this 
jurisdiction. 

M a n d a m u s  lies only for one who has a specific legal right and who is 
without any other adequate legal remedy. 1 Chitty's Practice, 790; 
S. v .  Just ices ,  24 IT. C., 430; E d g e r f o n  v. K i r b y ,  156 IT. C., 347, 72 
S. E., 365; Barnes  v .  Commissioners ,  135 N .  C., 27; L y o n  v .  Commis -  
sioners, 120 N .  C., 237; T t i c k r r  v. Just ices ,  46 N .  C., 451; H a y e s  v. 
B e n t o n ,  193 N. C., 379, 137 S. E., 169; B r a d d y  v. Wins ton-Sa lem,  201 
N.  C., 301, 159 S. E., 310; School District  v .  A lamance  C o u n t y ,  211 
N.  C., 213, 189 S. E., 873; H a r r i s  v. Board of Educa t ion ,  216 N .  C., 147, 
4 S. E. (2d), 328. 

Ordinarily equity will not interfere with the enforcement of a munici- 
pal ordinance, since, if valid, plaintiff cannot comp!ain, and, if not, its 
invalidity may be attacked in an action at  law. Sco t t  v. S m i t h ,  121 
N.  C., 94; Crawford  7,. Marion ,  154 N. C., 73, 69 S. E., 763; R. R. v. 
iVorehead C i t y ,  167 N. C., 118, 83 S. E., 259 ; T u r n e r  a .  X e w  Bern ,  187 
N .  C., 541, 122 S. E., 469; T h o m p s o n  v. T o w n  of Lumber ton ,  182 N .  C., 
260, 108 S. E., 722; S. v. R. R., 145 N .  C., 495; P a u l  v. Washing ton ,  
134 K. C., 363; Chappel l  v. M o w e r y ,  202 N .  C., 584, 163 S. E., 565; 
M c C o r m i c k  v .  Proctor ,  217 N.  C., 23, 6 S. E. (2d), 870. 

Nor will equity interfere to test the validity of an alleged unlawful 
or invalid municipal ordinance enforceable only by indictment. Loose- 
W i l e s  B i scu i t  Co.  v .  S a n f o r d ,  200 N. C., 467, 157 S. E., 432; F l e m m i n g  
v .  C i t y  of Ashevi l le ,  205 N. C., 765, 172 S. E., 362; R y .  Co.  v. Rale igh ,  
219 Fed., 573, affirmed 242 r. S., 15, 61 L. Ed., 121; S. v.  R. R., supra;  
T u r n e r  v. N e w  B e r n ,  supra;  T h o m p s o n  a .  T o w n  of Lumber ton ,  s u p m .  
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I f  the statute under which defendants acted is valid, they acted in the 
exercise of a discretionary power in adopting the ordinance. I t  is not 
the function of the Court to reverse or direct the reversal of decisions 
made by administrative officers in the exercise of discretionary powers. 
Pue v. Hood, 222 N. C., 310, 22 S. E. (2d), 896; Xullen v. Louisburg, 
225 N. C., 53; Reed v. Highway Com., 209 N. C., 648, 184 S. E., 
513; Lee v. Waynesville, 184 N.  C., 565, 115 S. E., 51. 

Nor will review of their decisions, once made, be compelled by judi- 
cial mandate. Barnes v. Commissioners, supra; Wilkinson v. Board of 
Education, 199 N. C., 669, 155 S. E., 562; Harden v. Raleigh, 192 N .  C., 
395, 135 S. E., 151; Fisher v. Commissioners, 166 S. C., 238, 81 S. E., 
1065; Britt v. Board of Canvassers, 172 N. C., 797, 90 S. E., 1005; 
Board of Education v. Board of Commissioners, 178 N. C., 305, 100 
S. E., 698; Board of Education v. Comrs., 189 N. C., 650, 127 S. E., 
692 ; Pue v. Hood, supra; Xullen v. Louisburg, supra. 

I f  the statute is unconstitutional the resolution of defendants is in- 
valid. Plaintiff did not surrender his license. He  still has i t  in his 
possession. I f  defendants undertake in any manner to enforce the reso- 
lution or to prevent plaintiff from exercising the privileges granted by 
his license, he has an adequate remedy at law. He  may not resort to 
mandamus or to mandatory injunction to test the constitutionality of the 
statute or the validity of the resolution in anticipation of an effort to 
enforce it. Loose-Wiles Biscuif Co. v. Sanford, supra; Plemming v. 
City of Asheville, supra; Tlzompson v. Town o f  Lumberton, supra; S. v. 
R. R., supra; Turner v. A7ew Bern, supra; Lafham v. Harris, 194 N.  C., 
802, 139 S. E., 773. 

The constitutionality of an Act or ordinance will not be determined 
in a suit to enjoin its enforcement. Nor will we decide the question of 
its constitutionality prior to an attempt to enforce it. Lafham v. H a r k ,  
supra. As said by Brogden, J., in Barton v. Grist, 193 N, C., 144, 136 
S. E., 344: "For the Court to declare invalid an unenforced statute 
would be equivalent to passing upon a 'mere abstraction.' " See also 
Goldsboro c. Supply Co., 200 N. C., 405, 157 S. E., 58, where that part 
of the judgment declaring an ordinance invalid was ordered stricken. 

Absolute necessity is the moving cause for decision. Burton v. L7. S., 
196 U. S., 283, 49 L. Ed., 482. 

For  the reasons stated the judgment below is 
Affirmed. 
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GRIFFIX & VOSE, IIiC., V. NON-METALLIC MINERALS CORPORATION. 

(Filed 26 September, 1945.) 

1. Parties §§ 7, 10: Corporations §§ 4b, 13b- 

Where an action, to compel defendant corporation to transfer to the 
plaintiff upon its boolis certain shares of stock which had been issued to 
one M and others, was based upon the allegation that these shares had 
been endorsed and transferred to plaintiff, which was denied in the answer 
and by affidavit of &I, in support of a motion by the defendant that Jl and 
others claiming ownership of the stock be made parties, there was error 
in the denial of such motion, M and his associates having a right to be 
heard. 

2. Parties 7- 

To entitle one to the benefits of G. S., 1-73, allowing new parties to be 
brought in, such additional parties must have a legal interest in the sub- 
ject matter of the litigation; and the interest of a new party must be of 
such direct and immediate character that he will either gain or lose by the 
direct operation and effect of the judgment. 

APPEAL by defendant from Sink, J., a t  January  Special Term, 1945, 
of YANCEY. New trial. 

This was a n  action to  require the defendant to transfer to the plaintiff 
on its stock book 4,000 shares of the preferred and 56,043 shares of the 
common stock of defendant corporation. I t  was alleged tha t  these shares 
had been issued as follo~vs : to J. A. Mayberry 4,000 shares preferred and 
55,000 shares common; to Walter E. Laughridge 400 shares common; 
to  A. N. Fuller 300 shares common; and to Walter G. Pippen 343 
shares common. It mas alleged that  the certificates representing these 
shares had been endorsed and transferred to the plaintiff, and that  the 
plaintiff was now the owner thereof. 

The  defendant denied that  these shares had been transferred to the 
plaintiff, and denied that  J. A. Mayberry and his associates to whom the 
shares had been issued had ever transferred them to the plaintiff or to 
any  other person, and moved that  these holders of the described shares 
be made parties to this action and permitted to file answer. I n  support 
of this motion defendant filed the affidavit of J. A. Mayberry to the 
effect that  he and his named associates were the owners of the shares of 
stock referred to  and set out in the complaint, and that  they had not 
transferred them to the plaintiff. The applicants prayed that they be 
permitted to become parties to the action in order to defend their rights 
in the subject matter of the litigation. 

The motion was denied, and exception was duly noted. 
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I t  appeared that J. A. Mayberry was the original owner of the land 
and mineral rights conveyed to defendant corporation, and that notes 
and stock of the corporation were issued to him in payment therefor. 
I t  was contended by plaintiff that Mayberry had borrowed from the 
plaintiff and assigned these notes and stock as security. Robert H. 
Griffin was Vice-president of plaintiff corporation and also President of 
defendant Kon-Metallic Minerals Corporation. The evidence disclosed 
that the certificates for the 4,000 shares of preferred stock were not 
endorsed by Mayberry and were not in possession of plaintiff but in the 
possession of Mayberry. 

The defendant offered no evidence. 
Issue was submitted to the jury as to whether plaintiff was entitled 

to have the preferred and common stock set forth in the complaint trans- 
ferred on the books of the defendant, and answered in favor of plaintiff. 

From judgment on the verdict, defendant appealed, assigning errors. 

W a t s o n  & F o u t s  for plaintif f ,  appellee. 
Charles  Hutch ins ,  W .  C .  Berry ,  C. P. Randolph ,  and  E d g a r  C.  V a n  

D y k e  for defendant ,  appellant.  

DEVIN, J. There was error in denying the motion to make additional 
parties. This action, which was instituted to compel the defendant cor- 
poration to transfer to the plaintiff upon its books certain shares of stock 
which had been issued to J. A. Mayberry and others, was based upon the 
allegation that these shares had been endorsed and transferred to the 
plaintiff. This was denied in the answer, and in the affidavit of J. A. 
Mayberry filed in support of the motion. I t  was alleged that Mayberry 
and his associates were the owners of these shares and had not trans- 
ferred them. Thus it appears that the real controversy was between 
plaintiff and Mayberry as to the ownership of the shares of stock claimed 
by plaintiff. On this issue Mayberry was entitled to be heard. He was 
a party to the transaction sued on, claimed a legal interest in the subject 
of the action, and his presence would seem to be necessary for a complete 
determination of the matter litigated. The court's ruling denied May- 
berry opportunity to participate in the trial and to defend his asserted 
ownership of the stock. 

I t  is provided by statute that "when a complete determination of the 
controversy cannot be had without the presence of other parties, the 
court must cause them to be brought in." G. S., 1-73. McKeel  v. Hollo- 
m a n ,  163 N.  C., 132, 79 S. E., 445; McIntosh, 210. To entitle a party 
to the benefit of this statute he must have a legal iilterest in the subject 
matter of the litigation. As was said by Just ice  Barnh i l l  in Mul len  v. 
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Louisburg, ante, 53, "His interest must be of such direct and immediate 
character that  he will either gain or lose by the direct operation and 
effect of the judgment." T r u s t  Co. v. S m i t h ,  266 U. S., 152;  .Wiles- 
Bement-Pond Co. v. I r o n  Houlders  Union ,  254 U. S., 77; 39 A. J., 886. 
Here the judgment decreed the transfer to the plaintiff of shares of stock 
which Mayberry claims to  own, some of which shares were admittedly 
in the possession of Mayberry and unendorsed. 

The case of Corbett v. L u m b e r  Co., 223 N.  C., 704, 28 S. E.  (2d),  250, 
cited by plaintiff, is not helpful on this point. That  case involved the 
legality of a stockholders' meeting. I n  Hollnday v. General Motors Cor- 
poration, ante, 230, the corporation was enjoined from transferring 
plaintiff's stock to plaintiff's agent in violation of the terms of the agency. 
Both the agent and the corporation were made parties defendant. The 
appeal in that  case was disposed of on a question of procedure, and is 
not here in point. 

Fo r  the error i n  denying the motion for additional parties there must 
be a new trial. This disposition of the appeal renders unnecessary dis- 
cussion of the other exceptions noted in the trial, as these may not arise 
on another hearing. 

New trial. 

JOHNSON COTTON CO., INC., v. DAVID REAVES AXD J. H.  REAVES, 
TRADING AS DAVID REAVES AND SON; DAVID REAVES, IXDIVIDCALLY, 
AND J. H. REAVES, ISDIVIDUALLY, AXD J. J. WHITEHURST. 

(Filed 10 October, 1945.) 
1. Execution § 24- 

Where the examination of the debtor, G. S., 1-352, shows that his boolcs 
of account contain evidence material to the investigation, he should be 
required to produce them. 

2. Trial § 15 s- 
The court has power to order the production of proper papers pertinent 

to the issue to be tried, and in the possession of the opposite party. 

3. Execution 55 23, 24: Partnership 1 3 -  

In a supplemental proceeding, G. A., 1-352, et  seq., all parties being 
before the court, \\-here it appeared that the issue was the ascertainment 
of the interest, if any, of partner R, one of the defendants, i11 the assets 
of a partnership W t R, which remain after the partnership debts hare 
been paid and the partnership affairs adjusted, the plaintiff, a just creditor 
of R and assignee of his interest in a judgment in favor of the partnership, 
is entitled to a full accounting of all of the partnership affairs, so as to 
determine what may be applicable to plaintiff's debt, and there was error 
in the refusal of the court below to allow the examination of R and to 
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require the production of the partnership books and records for that 
purpose. 

APPEALS by both plaintiff and defendant J. J. Whitehurst from 
Thompson, J., on hearing at  June Civil Term, 1945, of WAYNE. 

Civil action in which supplemental proceedings issued. 
Plaintiff instituted this action (1) for recovery of defendants David 

Reaves and J. H. Reaves, trading as David Reaves and Son, and David 
Reaves and J. H. Reaves, individually, a large sum of money for ferti- 
lizers and farm supplies delivered under a contract of agency, a part of 
which fertilizer and farm supplies it is alleged J. H. Reaves used in 
connection with the joint purchases by him and defendant, J. J. White- 
hurst, of eighty-six car lots of Irish potatoes; (2) for appointment of 
receiver to take charge of amounts due by defendant J. J. Whitehurst to 
defendant J. H. Reaves out of the proceeds of sale of the said eighty-six 
carloads of Irish potatoes and involved in the suit then pending in 
Superior Court of Wayne County wherein J. J. Whitehumt was plaintiff 
and F C X  Fruit  and Vegetable Service, Inc., and others were defendants ; 
and (3)  for order restraining J. J. Whitehurst from compromising the 
said action against F C X  Fruit  and Vegetable Service, Inc., and others, 
and from disposing of the interest that J. H. Reaves had in the said 
action pending final determination. 

Thereafter, on 27 November, 1943, judgment by consent was entered 
in this action in favor of the plaintiff and against defendants David 
Reares and J. H. Reaves, trading as David Reaves and Son, and David 
Reaves and J. H.  Reaves, individually, (1) for the sum of $20,883.59 with 
interest, (2)  discharging the temporary receiver, and (3)  discharging the 
temporary restraining order against J. J. Whitehurst. And on 24 No- 
vember, 1944, execution issued thereon out of Superior Court of Harnett 
County to sheriff of Wayne County, in office of Clerk of Superior Court 
of which county transcript of judgment had been docketed, for the collec- 
tion of the then balance due, and on 27 November, 1944, was returned 
by said sheriff unsatisfied. 

Thereupon, on 27 Xovember, 1944, plaintiff filed an affidavit and 
motion before the resident judge of Superior Court in supplemental pro- 
ceedings setting forth, among other things: That no property of either 
defendant partnership or of its individual members can be found to 
satisfy said judgment, and that neither defendant partnership, nor any 
of its individual members has any equitable estate in lands within the 
lien of the judgment, but (a )  that defendant J. 11. Reaves is the owner 
of one-half of the judgment rendered at the ;March Term, 1944, Civil 
Term of Wayne County Superior Court in that action entitled "J. J. 
Whitehurst and James 11. Reaves v. F C X  Fruit and Vegetable Service, 
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Inc., and Farmers Co-operative Exchange, Inc.," in which J. J. White- 
hurst and James H. Reaves recovered the sum of $20,000.00, in which 
recovery attorneys hare an interest for services rendered in connection 
therewith; (b )  that as security to the payment of the consent judgment 
in favor of plaintiff, to which reference is first above made, J. H. Reaves 
assigned to plaintiff all the sums to be recovered by him against the said 
F C X  Fruit  and Vegetable Service, Inc., and Farmers Co-operative Ex- 
change, Inc.;  (c) that the said F C X  Fruit  and Vegetable Service, Inc., 
and Farmers Co-operative Exchange, Inc., intend to pay the full amount 
of said judgment into office of Clerk of Superior Court of Wayne County 
within a few days for purpose of canceling said judgment; (d)  that if 
the amount of said judgment has been paid to Clerk of Superior Court of 
Wayne County, then such clerk by virtue of receiving such payment is 
indebted to said J. J. Whitehurst and J. H. Reaves in the full amount 
of said judgment of which the interest of J. H. Reaves is $7,500.00, after 
deducting the attorneys' fees as above stated; (e) that if said Clerk of 
Superior Court of Wayne County has disbursed the proceeds of said 
judgment to J. J. Whitehurst and J. H. Reaves, said Reaves has in his 
possession the sum of $7,500.00 which is not exempt from execution 
issued on the judgment in this action, and which he unjustly and unlaw- 
fully conceals and refuses to apply to the satisfaction of said judgment; 
and ( f )  that J. J. Whitehurst has in his possession or control property of 
said J. H. Reaves or is indebted to him in an amount exceeding ten 
dollars. 

And thereupon plaintiff prayed the court (1) That defendant J. H. 
Reaves be required to appear at a specified time and place to answer 
concerning any property which he unjustly refuses to apply towards the 
satisfaction of said judgment, and (2)  that said F C X  Fruit  and Vege- 
table Service, Inc., and Farmers Go-operative Exchange, Inc., and J. F. 
Barden, Clerk of Superior Court of Wayne County, and J. J. White- 
hurst be required to appear at  the same time and place and answer con- 
cerning any property in their possession or control belonging to defend- 
ant, J. H. Reaves, or any indebtedness due by him or due by any of them 
to him in an amount in excess of ten dollars ; ( 3 )  that the court appoint 
a referee to hold such examination and report the evidence and facts to 
the court; and (4) that the defendant or any other person be forbidden 
to transfer or make disposition of, or to interfere with any property 
belonging to defendant J. H. Reaves, which is not exenipt from execution. 

I n  accordance with the facts set forth in  the said affidavit, the resident 
judge of Superior Court, entered an order on 27 November, 1944, as 
prayed, including naming of a referee, and same was duly served upon 
each of the parties to be affected thereby. 
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Thereafter by consent of counsel for plaintiff and for defendant it 
was ordered that the amount of the fees due attorneys out of the judgment 
against F C X  Frui t  and Vegetable Service, Inc., and Farmers Co-opera- 
tive Exchange, Inc., be paid; and that the amount of said judgment and 
costs remaining due be paid into office of Clerk of Superior Court of 
Wayne County-the principal sum to be retained until further orders 
in this cause; and that, upon full compliance with this order, the Clerk 
of Superior Court of Wayne County is directed to cancel the said judg- 
ment upon the records. 

Thereafter, on 1 January, 1944, J. J. Whitehurst entered motion that 
the order of examination of 27 November, 1944, be dismissed for that : 

1. Neither this movent nor any of the other ~ a r t i e s  upon whom the 
order for examination was served has in possession or control property 
belonging to J. H. Reares, nor is either of them indebted to the said 
J. H. Reaves in an amount exceeding $10. 

2. The $15,000.00 paid into office of Clerk of Superior Court of Wayne 
County is neither the property of J. H. Reaves nor of movent, but belongs 
to the partnership of Whitehurst and Reaves, of which J. H. Reaves 
and movent are partners, and, until all indebtedness of the partnership is 
paid and all equities between the partners are adjusted, J. H. Reaves 
has no interest therein which could be reached under a supplemental 
proceeding. 

3. The partnership of Whitehurst and Reaves is indebted (1)  to many 
farmers for potatoes produced by them and delivered to it, upon which 
in part the judgment against F C X  Fruit  and Vegetable Service, Inc., 
et al., as aforesaid is predicated, and ( 2 )  to movent for sums of money 
advanced by him to pay valid and legal indebtedness of other creditors 
of the partnership, as well as for certain individual indebtedness of 
J. H. Reaves to F C X  Fruit  and Vegetable Service and Farmers Co- 
operative Exchange which was applied in reduction of the claim of the 
partnership against F C X  Fruit  and Vegetable Service, Inc., and Farmers 
Co-operative Exchange, Inc. 

4. The movent has the right to apply the said sum of $15,000.00, a 
partnership asset, to the payment of all such partnership obligations, as 
above set forth, before any part of same is applied to the individual 
indebtedness of J. H. Reaves. 

And J. J. Whitehurst further in said motion to dismiss sets forth 
that: 1. The affidavit and motion upon which the order of examination 
was rendered alleges an assignment to plaintiff of an alleged interest of 
J. H. Reaves in the recovery against F C X  Fruit and Vegetable Service 
and Farmers Co-operative Exchange, and suppleinental proceeding 
is not a proper remedy for enforcing any rights thereunder, and, 
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accordingly, the order for examination should be dismissed; 2. That the 
referee named by the court, while a reputable attorney who stands high 
in the legal profession, has heretofore been professionally employed by 
plaintiff, and, hence, it would be embarrassing for him to act as such 
referee. 

Thereafter, the cause came on for hearing at January Mixed Term, 
1945, of Superior Court before the presiding judge, upon the motion of 
J. J. JQhitehurst to dismiss said order of examination, and after reciting 
that "it appearing to the court that the sum of $15,000 paid into the 
office of the clerk of the Superior Court of Wayne County, pursuant to 
the consent order herein, is the property of J. J. Whitehurst and J. H. 
Reaves, a partnership trading as 'Whitehurst & Reaves'; that the said 
defendant, J. J. Whitehurst, alleges and contends that the said funds 
are subject to equities in  his favor resulting from partnership trans- 
actions and to the claims of partnership creditors which have priority 
over all rights of the plaintiff herein in said funds; and it further 
appearing to the court that the plaintiff has the right to inquire into the 
validity of the alleged equities of J. J. Whitehurst and the indebtedness 
against the partnership and that, to this end, a Receiver should be ap- 
pointed with powers and duties as hereinafter set forth," the court entered 
order appointing J. F. Barden Receiver with the following duties and 
powers, to wit : 

"1. To receive, hold and retain, until further orders in this cause, 
possession of the said sum of $15,000 heretofore paid into the office of 
the Clerk of the Superior Court of Wayne County pursuant to the con- 
sent order rendered herein. 

"2. To give to all creditors of the said partnership of 'Whitehurst & 
Reaves' written notice to present to him on or before the 24th day of 
February, 1945, sworn statements of all of their claims against the said 
partnership, such notice to be mailed to the creditors at their last known 
addresses and to state that all creditors not so presenting their claims will 
be barred from any recovery thereon. 

"3. To conduct a hearing at  such date or dates as may be determined 
by him for the purpose of determining the validity of all claims so pre- 
sented and, at such hearing, to permit the examination by the plaintiff 
and its attorneys of J. J. Whitehurst, J. H. Reaves and the alleged 
partnership creditors relative to the validity of any and all equities 
asserted by either of the partners and of the alleged claims presented by 
any and all creditors and also to permit the examination of the said 
J. H. Reaves and J. J. XThitehurst as to any matters and things which 
might properly be inquired into under a supplemental proceeding. At 
said hearing all parties shall be permitted to introduce witnesses or offer 
other evidence in support of their contentions. 
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"4. To make and file with the Judge holding the Courts of the Fourth 
Judicial District a report of all claims of creditors presented to him, 
together with his findings thereon, and of all equities existing between 
the partners." 

And the court further granted to J. F. Barden "all the duties, powers 
and obligations given by law to Receivers except such as are inconsistent 
with other provisions of the order," and vacated and set aside the order 
of examination dated 27 November, 1944, and retained the cause for 
further orders following the report of the said Receil-er. 

During the course of the hearing pursuant to above order and while 
J. J. Whitehurst was being examined, counsel for plaintiff nioved that 
the court require the production of the records of the partnership of 
Whitehurst & Reaves pertaining to the prices received for all of the 250 
cars of potatoes, including the 86 cars invol~ed in the suit of Whitehurst 
v. FCX Fruit  and Vegetable Service, Inc., et  al., above referred to, sold 
during the year 1943. The motion was denied upon the ground that the 
said records were not within the purport of the order under which this 
examination was being conducted. Plaintiff excepts. 

Then while examining defendant, J. H. Reaves, creditors and defend- 
ants objected to the examination of the witness as to his records which 
were present in court and which deal mith the sale of and money received 
for the 164 cars of potatoes which the witness testified were sold by the 
partnership during the year 1943, in addition to the 86 cars above 
referred to, and the money from which was deposited in partnership 
account. The objection was on the ground that the 164 cars of potatoes 
are not involved in the hearing and the individual evidence introduced 
would be incompetent. Objection mas sustained. Plaintiff excepts- 
stating that under this ruling it cannot pursue the examination of witness 
further. 

I t  having been agreed at the hearing by all parties that James II. 
Reaves might prepare a report of partnership indebtedness which would 
be included in the record as a part thereof as if testified to by him at the 
hearing, he filed such report, showing list of creditors mith amount due 
each, totaling in excess of $25,000.00. 

J. F. Barden, as Receiver, filed report on 16 April, 1945, showing (1) 
('That pursuant to the order rendered herein at the January Nixed Term, 
1945, of the Superior Court of Wayne County, (a )  he took into his 
possession, as Receiver, the sum of $15,000 heretofore paid imto the office 
of the Clerk of the Superior Court of Wayne County under a consent 
order rendered in this cause; (b)  he gave to all creditors of the partner- 
ship of 'Whitehurst &. Reaves' written notice to present to him on or 
before the 24th day of February, 1945, sworn statements of their claims, 
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the names and addresses of the creditors to whom said notices were mailed 
and the form of said notice being set forth on Exhibits 'A' and 'B,' 
respectively, hereto attached; (c) he conducted a hearing on the 7th day 
of March, 1945, for the purposes directed in said order, at  which all 
parties were permitted to examine under oath J. J. Whitehurst, James 
H. Reaves and certain alleged partnership creditors, all parties to this 
action and also certain creditors being represented by their attorneys, 
and (d )  he has received and filed claims for many of the alleged creditors 
of the partnership, the creditors filing the same being indicated in the 
findings hereinafter set forth in this report." (2 )  That the outstanding 
indebtedness of partnership of Whitehurst & Reaves to partnership 
creditors who filed claims with Receiver is the sum of $24,841.64; and 
that an additional sum of $274.20 is due to creditors of the partnership 
who did not receive notices, making a total of $25,115.54; and that there 
is an additional amount of $666.81 due to creditors who received notices 
but did not file proof of claim, list of creditors with amounts due each 
in each group being attached to report. 

Plaintiff filed exceptions to the Receiver's report: "(a) That the 
Receiver refused the motion of the plaintiff that the court require the 
production of the records of the partnership of Whitehurst and Reaves, 
pertaining to the prices received for all of the 250 cars of potatoes sold 
during the year 1943. The said motion being denied on the grounds that 
said records were not within the purport of the order under which the 
examination was held. 

"(b) That the Receiver refused to allow the examination of James 
Reaves, the judgment debtor of the plaintiff, as to the records of the 
partnership of Whitehurst and Reaves, which records were then in court, 
concerning the receipts of money from 164 cars of potatoes sold during 
the year 1943 by said partnership. 

"(c) That the Receiver allowed the claims of J. J. Whitehurst espe- 
cially after denying the motions of the plaintiff that the plaintiff be 
permitted to elicit from the said partners, J. J. Whitehurst and James 
Reaves, the facts concerning the disposition of the value of 250 cars of 
Irish potatoes. 

"(d) That the Receiver failed to allow the plaintiff the proceeds of 
1,960 bags of potatoes, of the value of approximately $3,000, less pay for 
bags used, especially after James Reaves testified as set forth." 

On appeal thereto by plaintiff, the judge of Superior Court adjudged : 
(1) That plaintiff's exceptions be disallowed; ( 2 )  that Receiver's report 
be approved and confirmed ; ( 3 )  that creditors listed in report have valid 
claims against the partnership of Whitehurst & Reaves aggregating the 
sum of $23,923.84, after offsetting the indebtedness of J. J. Whitehurst 



N. C.] KILL TERM, 1945. 443 

to the partnership against his claim for money advanced; (4)  that plain- 
tiff under its judgment against J. H. Reaves, has no interest in a claim 
upon the sum of $15,000 belonging to the partnership of Whitehurst 8: 
Reaves, and now in hands of Receiver, and that it shall not share or 

in the distribution of same; (5) and that cost of the reference 
and receivership be paid by the Receiver out of the funds now in his 
hands-the cost to include the sum of $500 which is allowed the said 
referee and receiver on account of his services. 

Both plaintiff and defendant Whitehurst appeal therefrom to Supreme 
Court and assign error. 

Paul B. Edmundson awl I .  R. Wil l iams for plainti#. 
Royall & S m i t h  for defendant. 

WINBORNE, J. Let it be noted at the outset that the procedure followed 
in the court below is not questioned by any exception presented in this 
Court on either the appeal of plaintiff or that of defendant Whitehurst. 
Hence, we go directly to questions presented : 

The questions involved relate in the main to the refusal of the court 
(1)  to require the production of the records of the partnership of White- 
hurst and Reaves, and (2)  to permit the examination of Reaves relative 
to the sale of all the 250 cars of potatoes sold by the partnership in 1943, 
and not just those 86 cars involved in the suit of Whitehurst & Reaves 
21. F C X  Fruit  and Vegetable Service, Inc., et al. 

Where the examination of the debtor shows that his books of account 
contain evidence material to the investigation he should be required to 
produce them, Coates v. WiZkes, 92 N. C., 376. And the court has the 
power to order the production of proper papers pertinent to the issue to 
be tried, and in the possession of the opposite party. McDonald v. 
Carson, 94 N. C., 497. 

This being a supplemental proceeding under Article 31 of chapter 1 
of General Statutes, equitable in its nature, Carson v. Oates, 64 N.  C., 
115; Righton v. Pruden, 73 N. C., 61; Rand v. Rand,  78 N.  C., 12; 
Bronson v. Ins.  Co., 85 N.  C., 411; Contes v. Wilkes,  supra; Munds v. 
Cassidey, 98 N .  C., 558, 4 S. E., 353, and all the parties being before the 
court, it appears that in the court below the focal issue mas the ascertain- 
ment of the J. H. Reaves interest in the assets of the partnership of 
Whitehurst & Reaves, if any, which remained after the partnership debts 
have been paid and the partnership affairs adjusted. The plaintiff, as 
judgment creditor of J. H. Reaves, and assignee of his interest in the 
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proceeds of the judgment against F C X  Fruit  and Vegetable Service, Inc., 
et al., can only reach J. H. Reaves' interest in so much of the assets of 
the partnership of Whitehurst and Reaves as remains after the partner- 
ship debts have been paid and the partnership affairs adjusted. See 
Tredwell v. Rascoe, 14 K. C., 50; Jarvis v. Hyer, 15 N.  C., 367; Price 
v. H u d ,  33 N. C., 42; Latham v. Simmons, 48 N.  C., 27; Roberts v. 
Oldham, 63 N .  C., 297; Ross v. Henderson, 77 N .  C., 170; Mendenhall 
v. Benbow, 84 K. C., 646; Sherrod v. Mayo, 156 N.  C., 144, 72 S. E., 
216 ; 40 Amer. Jur., 447, Partnership, see. 455. 

And in order to ascertain if there are any assets of the partnership so 
remaining a full accounting of the partnership affairs is appropriate, 
and should be had. Plaintiff is entitled to have all the assets of the 
partnership ascertained and taken into account in striking a balance 
between assets and liabilities. Therefore, the records and the evidence 
relating to the sale of all the 250 cars of potatoes are pertinent, and there 
is error in refusing to require the production of the records, and to 
permit the examination in those respects. See Coates v. Willces, supra, 
and McDonald v. Carson, supra. 

The only question here presented relates to matters of cost. As there 
is error on plaintiff's appeal, such matters are presently eliminated from 
consideration. Plaintiff will pay the costs of this appeal to be recovered 
by i t  if it should ultimately prevail. 

On both appeals, 
Error and remanded. 

VIOLA C. INGRAM AND HELEN INGRAM, ADMINISTRATRICES OF THE ESTATE 
OF S. 0. INGRAM, v. SMOKY RfOUKTdIX STAGES, IXC., AND H. J. 
SWINK. 

(Filed 10 October, 1945.) 
1. Negligence 5 10- 

The contributory negligence of the plaintiff does not preclude a recovery 
where it is made to appear that the defendant, by exercising reasonable 
care and prudence, might have avoided the injurious consequences to the 
plaintiff, notwithstanding plaintiff's negligence; that is, that by the exer- 
cise of reasonable care defendant might have discovered the perilous posi- 
tion of the party injured o r  killed and hare avoided the injury, but failed 
to do so. 
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2. Same-- 
Under the doctrine of last clear chance, plaintiff may not recover on the 

original negligence of defendant for  such recovery is barred by his own 
contributory negligence. 

3. Same- 
The application of the last clear chance doctrine is invoked only where 

there was an appreciable interval of time between plaintiff's negligence 
and his injury during which the defendant, by the exercise of ordinary 
care, could or  should have avoided the effect of plaintiff's prior negligence. 

4. Same- 
To sustain the plea of last clear chance it  must be made to appear that 

(1) plaintiff by his own negligence placed himself in a dangerous situa- 
tion; ( 2 )  the defendant saw, o r  by the exercise of reasonable care should 
have discovered, the perilous position of plaintiff, (3)  in time to avoid 
injuring him; and (4 )  notwithstanding such notice of imminent peril 
negligently failed or refused to use every reasonable means a t  his com- 
mand to avoid the impending injury, ( 5 )  as a result of which plaintiff was 
in  fact injured. 

5. Sarne- 
The doctrine of last clear chance does not apply when the plaintiff is 

guilty of contributory negligence as  a matter of law. 

6. Same: Trial § 38: Judgment § l 7 G  
Where plaintiffs' intestate, driving an automobile on a private road 

used a s  a n  outlet to the public road, on approaching the highway, stopped 
or hesitated a s  if intending to stop, or began to stop within a few feet of 
the highway, the driver of an oncoming bus had a right to assume that 
deceased would obey the law and not proceed suddenly onto and across 
the highway, when the bus mas only ten or  fifteen feet from the inter- 
section; and there was error in submitting an issue on last clear chance. 

7. Negligence 5 21: Judgment § 1 7 G  
When there is no evidence to support an issue of last clear chance and 

the jury answers the issue on contributory negligence against plaintiff, 
the defendant is entitled to judgment on the verdict. 

SCHESCK, J., dissents. 

APPEAL b y  defendants f r o m  Rousseau, J., a t  J a n u a r y  Term, 1948, of 
BUNCOMBE. E r r o r  and  remanded. 

Civil action t o  recover damages f o r  wrongful death. 
At about  7:00 p.m. on 27 March,  1944, a n  automobile operated by  

plaintiff's intestate  and  a bus of the corporate defendant  operated by 
defendant  Swink  collided a t  the  intersection of the  Brevard-Bsheville 
highway and  a n  abandoned section of road now used as  a pr ivate  way 
leading f r o m  t h e  home of one Brooks to  the  public highway a n d  known as  
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the Brooks road. The bus was traveling toward Asheville and the auto- 
mobile approached and entered the highway to the right of the bus. 
The collision occurred to the left of the center of the highway-the 
evidence varies as to just how far to the left. The bus stopped the 
intersection over the point of collision. The car proceeded across the 
highway, down an 8 or 10 foot embankment and stopped about 24 feet 
from the point of collision with its motor "wide open." 

There were skid marks 3 or 4 feet long, made by the bus, located 14 or 
15 feet from the point of collision. 

Plaintiff's intestate, before his death, made a statement which was 
offered and admitted as a dying declaration. He said: "he came to the 
edge of the road there coming from Brooks', that he stopped and looked 
up and down the road, and did not see or hear a thing. That he started 
and got well on the road and he heard something. That he looked up 
the road and here was this great big bus coming as hard as it could. 
That he knew that the only thing in the world he could do was to get on 
the side of the road where he belonged, and he got just as far  as he could, 
and the last thing he knew i t  was coming on him, right at  him. . . . He 

. said it was right on him coming right at  him, and that he knew he was a 
'goner.' . . . and he got as far  on his side of the road as he could, going 
toward Brevard." 

This is the only evidence in the nature of an eyewitness account offered 
by the plaintiff. 

Witnesses for defendants, the bus driver and passengers on the bus, 
said that the bus rounded the curve 300 or 400 feet from the intersection 
at  about 30 or 35 m.p.h.; that they saw the car approach the road when 
the bus was about 90 feet from the intersection and the bus driver blew 
his horn several times, applied his brakes, and slowed to 10 or 15 m.p.h. 
The car "hesitated a moment like it going to stop," "was fixing to 
stop," "almost stopped," "stopped," and when the bus got within 10 or 
15 feet of the intersection the car "shot right out in front of the bus," 
"came out on the road suddenly," "all at  once dashed out in front of the 
bus." When the car shot out in the road the bus driver again applied his 
brakes and cut to the left, and the collision occurred to the left of the 
center of the highway. The bus did not travel over 2 or 3 feet after the 
collision. The bus was about three lengths away when the car entered 
the road. 

The plaintiff in his reply alleges that notvithstanding the negligence 
of the deceased, if any, the defendant "by refraining from the negligent 
acts and omissioils alleged in the complaint" could have avoided the 
injury and thus had the last clear chance to do so. 

Issues of (1) negligence, (2 )  contributory negligence, (3) last clear 
chance, and (4) damages mere submitted to the jury which anmered 
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the first three issues "yes" and assessed damages. The court entered 
judgment on the verdict and defendants excepted and appealed. 

D o n  C .  Y o u n g  and Chas. G. Lee, Jr., for plaintiffs, appellees. 
S m a f h e r s  Le. Meekins  for defendants,  appellants. 

BARNHILL, J. The plaintiff's cause of action as alleged in the com- 
plaint is bottomed upon the allegation that the deceased had crossed the 
highway, reached his side, turned to the left, and was proceeding in a 
nor th~~ester ly  direction, meeting the bus when the bus suddenly cut to the 
left across the center line and collided with his car. There is no evidence 
in the record to sustain the allegations thus made. They are directly 
contradicted by the statement of the deceased himself. 

The cause was tried on the theory plaintiff had alleged that the bus 
driver was guilty of negligence in that (1) he was traveling at  an exces- 
sive rate of speed and (2) he cut his bus to the left of the center of the 
road in violation of G. S., 20-146 and 20-148. 

The defendants objected and excepted to the submission of the last 
clear chance issue. They here stress the assignme'nt of error based on this 
exception for that there is no evidence in the record to support an affirma- 
tive answer thereto. This exception must be sustained. 

The doctrine of last clear chance, otherwise known as the doctrine of 
discovered peril, is accepted law in this State. I t  is this: The contribu- 
tory negligence of the plaintiff does not preclude a recovery where it is 
made to appear that the defendant, by exercising reasonable care and 
prudence, might have avoided the injurious consequences to the plaintiff, 
notwithstanding plaintiff's negligence; that is, that by the exercise of 
reasonable care defendant might have discovered the perilous position of 
the party injured or killed and have avoided the injury, but failed to do 
so. H a y n e s  v. R. R., 182 N.  C., 679, 110 S. E., 56, and cases cited; 
Rednzon c. R. R., 195 K. C., 764, 143 S. E., 839; Caudle v. R. R., 202 
N. C., 404, 163 S. E., 122; J e n k i n s  v. R. R., 196 N .  C., 466, 146 S. E., 
83 ; T a y l o r  v. Rierson, 210 N .  C., 185, 185 S. E., 627. 

The practical import of the doctrine is that a negligent defendant is 
held liable to a negligent plaintiff if the defendant, being aware of plain- 
tiff's peril, or in the exercise of due care should have been aware of it in 
time to avoid injury, had in fact a later opportunity than the plaintiff 
to avoid the accident. 38 Am. Jur., 901. 

Peril and the discovery of such peril in time to avoid injury consti- 
tutes the backlog of the doctrine. Miller  v. R. R., 205 N.  C., 17, 169 
S. E., 811; H u n t e r  2%. Hrufon,  216 X. C., 540, 5 S. E. (2d), 719. I t  
presupposes negligence on the part of defendant and contributory negli- 
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gence on the part of the party injured or killed which, in the absence 
of the doctrine, would preclude recovery in spite of defendant's negli- 
gence. Redmon 2;. R. R., supra; Cummings v. R. R., 217 N. C., 127, 
6 S. E .  (2d), 837; Nercer v. Powell, 218 N. C., 642, 12 S. E. (2d), 227. 
I ts  application is invoked only in the event it is made to appear that 
there was an appreciable interval of time between plaintiff's negligence 
and his injury during which the defendant, by the exercise of ordinary 
care, could or should have avoided the effect of plaintiff's prior negli- 
gence. Bailey v. R. R., 223 N. C., 244, 25 S. E. (2d), 833; Hudson v. 
R. R., 190 N. C., 116, 129 S. E., 146. 

Plaintiff may not recover on the original negligence of defendant for 
such recovery is barred by his own negligence. The duty resting on the 
defendant, the breach of which imposes liability under the doctrine, 
arises after the plaintiff has placed himqelf in a perilous position and is 
the duty, after notice express or implied, of plaintiff's situation, to exer- 
cise reasonable care to avoid the impending injury. I t  is what defendant 
negligently did or failed to do after plaintiff put himself in peril that 
constitutes the breach of duty for which defendant is held liable. 

To sustain the plea i t  must be made to appear that (1) plaintiff by his 
own negligence placed himself in a dangerous situation; (2) the defend- 
ant saw, or by the exercise of reasonable care should have discovered, the 
perilous position of plaintiff, (3) in time to avoid injuring him; and (4)  
notwithstanding such notice of imminent peril negligently failed or 
refused to use every reasonable means at  his command to avoid the 
impending injury, (5) as a result of which plaintiff was in fact injured. 
Cullifer v. R. R., 168 N. C., 309, 84 S. E., 400; Fry v. Utilities Co., 183 
S. C., 281, 111 S. E., 354; Haynes TI. R. R., supra; Redmon c. R. R., 
supra; Xiller v. R. R., supra; Yellfanus v. R. R., 174 9. C., 735, 94 
S. E., 455. 

The doctrine does not apply when the plaintiff is guilty of contribu- 
tory negligence as a matter of law. Rrdmon v. R. R., supra; Xherlin v. 
R. R., 214 S. C., 222, 198 S. E., 640, and cases cited. 

Applying these principles of lam to the evidence appearing on this 
record we are constrained to hold that the court below, in submitting the 
third issue, committed error prejudicial to defendants. Xercer v. Powell, 
supra. 

There is no question of right of n-ay presented by the testimony. I n  
fact none is alleged. The deceased, traveling on a p i r a t e  road used as 
an outlet to the ~ u b l i c  road, approached the highway. He  stopped (as 
he stated) or hesitated as if intending to stop, or "began to stop" within 
a few feet of the highway (as witnesses for the defendants testified). 
The bus driver had the right to assume that he would obey the law and 
not proceed in the face of an oncoming bus. Shirley v. Syres, 201 K. C., 
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51, 158 S. E., 840; Cory v. Cory, 205 N. C., 205, 170 S. E., 629; Hobbs 
v. Coach Co., a n f ~ ,  323. There was nothing in the conduct of the 
deceased to indicate to the bus driver that  he was in a position of peril 
or that  he intended to  proceed onto and across the highway until his car 
"jumped out" or  ('all a t  once dashed out," or "shot right out" in front of 
the bus into the zone of danger. Van Dyke v. Atlantic Greyhound Corp., 
218 N. C., 283, 10  S. E. (2d), 727. 

Manifestly he thus placed himself in a position of peril. How f a r  was 
the bus a t  that  time from the automobile? Was i t  a sufficient distance 
away so that  by the exercise of ordinary care the bus driver could have 
stopped in time to avoid the collision? Did he, after notice that  deceased 
was attempting to cross ahead of him, fail to  exercise every reasonable 
care to avoid the collision? Plaintiff's evidence does not speak on any 
of these questions. True  the deceased did not see the bus before he 
entered the intersection, but, having entered, it was ('right on him" and 
('he knew he was a 'goner.' " 

On the other hand, defendant's evidence in positive terms gives a 
negative answer to each question. When the deceased stopped or hesi- 
tated as if preparing to stop, the bus was only 90 feet away. When he 
mddenly drove his car into the intersection i t  mas only 10 or 15 feet 
away. The bus driver immediately applied his brakes, cut to the left in 
a n  effort to avoid the  collision and stopped almost immediately. So then 
there was no evidence offered by the defendant upon which plaintiff can 
rely in  making out his case on the third issue. 

Counsel here cited and relied on the testimony of the witness Pace 
offered by defendants. A careful examination of that  testimony discloses 
nothing that will avail plaintiff. I t  was this witness who said the auto- 
mobile approached the road and was "fixing to stop" when the bus was 
only about 90 feet away and that the automobile "all a t  once dashed out 
in front of the bus" when the bus was "almost a t  the entrance into the 
intersection." 

We do not overlook the statement of deceased that he looked and did 
not see the bus, and that  when he got on the highway "here was this great 
big bus ccnling as hard as it could." H e  added, it may be noted, that  i t  
was "right on him" and ('he knew he was a 'goner.' " I n  this connection 
we need not discuss his capacity or opportunity under the circumstances 
to judge or estimate speed for there is a physical fact upon which all 
witnesses agree that  ('speaks louder than words." Powers v. Sfernberg, 
213 N .  C., 41, 195 S. E., 88. The bus stopped within the intersection. 
I t  traveled just a few feet beyond and was standing over the point of 
collision. The suggestion that  i t  was traveling a t  a high rate of speed, in 
the light of this admitted circumstance, is contrary to human experience. 
S. v. Vick, 213 S. C., 235, 195 S. E., 779. 



I N  T H E  SUPREME COURT. 

That the bus driver, when he saw the automobile enter the highway 
just ahead of him, cut his bus to the left and crossed the center line 
cannot, under the circumstances of this case, be held an act of negligence. 
I t  is a human instinct when a collision is impending between two vehicles 
to turn or cut away from the other vehicle. The evidence here discloses 
that i t  was done in an effort to avoid the collision. There is no circum- 
stance tending to show that it was other than what a man of reasonable 
prudence would have done. 

Upon the coming in of the verdict defendants tendered judgment 
setting aside the verdict on the issues of last clear chance and damages 
and decreeing, on the first and second issues, that plaintiff take nothing 
and be taxed with costs. They excepted to the refusal of the court to 
sign the same. This exception is duly preserved and must be sustained. 

As we have pointed out there was no evidence offered sufficient to 
warrant the third or last clear chance issue. The answers to the first 
two issues are determinative of the controversy. The contributory negli- 
gence of deceased as found by the jury and supported by ample evidence 
bars recovery. No error is alleged or shown in the trial. I n  respect to 
these issues it does not appear that the submission of the third issue 
misled the jury or prejudiced plaintiff. Hence defendants are entitled 
to judgment. 

I n  vie~v of the disposition we have made of this appeal we refrain 
from discussing or deciding the merits of the motion to dismiss as in case 
of nonsuit. 

The cause is remanded to the end that judgment dismissing the action 
at  the cost of the plaintiff may be entered in  accord with this opinion. 

Error and remanded. 

SCHENCK, J., dissents. 

MADELINE RITCHIE v. H. N. WHITE, ADMR. 

(Mled 10 October, 1946.) 

1. Husband and Wife 5 4b: Executors and Administrators § 15d- 
A widow is not entitled to recover from her husband's estate, on quusi -  

contract or implied assumpsit, the value of domestic services to, and s r ~ p  
port of her husband, under a promise by him to devise her their home 
place in his mill. 

2. Husband and Wife 55 1, 2, 4a: Parent and Child 5 5: Marriage $j 1- 
There are three parties to a marriage contract-the husband, the wife 

and the State; and certain incidents immediately attach to the relation 
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which cannot be abrogated without the consent of the State. I t  is the 
husband's duty to support his wife and children and there is no law or 
public policy which gives any countenance to a n  attempt by the husband 
to abdicate this duty which the law casts upon him, and impose i t  upon 
his wife through the medium of a contract. Such a contract is  unenforce- 
able. 

3. Husband and Wife 9 4 b -  
Narried couples a re  free to  contract with each other concerning their 

property rights in the manner provided by the statutes, G.  S., 52-10, et  seq., 
but they a re  not a t  liberty, by private agreement, t o  transfer from one to 
the other or to absolve either of the obligations which the marital status 
imposcs. 

4. Husband and Wife 9 1- 
The wife is  a feme coaert with all the rights, privileges, and obligations 

incident to such status under the law. The husband is entitled to such 
domestic service a s  she may choose to perform, and to her aid, comfort, 
society and companionship, which the law regards a s  the full equivalent 
of support, like aid, comfort, society and companionship on the part of 
the husband. 

5. Husband and Wife 5 5- 

The law will not imply assumpsit where the parties may not effectually 
agree; but this is  not to say that the wife may not recover of her husband 
for moneys lent, o r  for promissory rents due from her separate estate, or 
for services rendered outside of the home under an agreement with her 
husband. 

6. Husband and Wife §§ 4b, 5- 
Even in a separation agreement, executed after or in immediate con- 

templation of separation, the measure of the husband's liability is  not 
necessarily determined by the agreement. but by what the lam pronounces 
a just, f a i r  and reasonable allowance to the wife in the light of the cir- 
cumstances and condition of the parties. 

APPEAL b y  plaintiff f r o m  Warlick, J., a t  August  Term, 1945, of 
BUNCOMBE. 

Civi l  action t o  recover f o r  services rendered b y  plaintiff t o  her  la te  
husband a n d  f o r  support  furnished a t  his  instance and  f o r  h i s  benefit 
upon  t h e  express promise t h a t  he  would "make a will . . . and  devise t o  
t h e  plaintiff i n  fee . . . ( the home place) his house a n d  lot . . . i n  the  
City of Asheville." 

J o h n  Ritchie  was a porter o r  doornlan a t  the  Langren  Hotel. O n  
1 8  February ,  1936, h e  a n d  the  plaintiff were mar r ied  a n d  they lived 
together i n  Asheville unt i l  December, 1943, when they  went to  Phi la-  
delphia, Pa., so t h a t  the  husband could have his  eyes treated by  a physi- 
c ian i n  t h a t  c i ty  and  t h e  wife could secure employment i n  a defense plant  
a t  good wages. T h e y  Iired there as husband and  wife unt i l  t h e  husband's 
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death on 25 February, 1945, intending, however, to return to their home 
in Asheville after the mar. There were no children of the marriage. 
Plaintiff's husband was much older than she. 

I n  July, 1942, John Ritchie became helpless from old age, feeble 
health and rapidly failing eyesight. He  entered into a verbal agreement 
with his wife to devise her the home place in exchange for her "doing 
his cooking, ~ewing, mending and nursing, and furnishing medicines, 
physicians, lodging, gas, telephone, lights, water, coal and food," stating 
at the time that the property would amply compensate her, and that he 
expected her to be paid for ('her said services in proriding for his nurs- 
ing, care and support." 

The plaintiff, in fulfillment of her promise and in expectation of com- 
pensation, first worked in Asheville and devoted her time and earnings 
to her own and her husband's support, and later in Philadelphia she paid 
her husband's bills for house rent, medicines, physicians, hospital, water, 
light and telephone and devoted herself to nursing, sewing, cooking, wash- 
ing and mending for him. All the moneys expended by the plaintiff for 
her own support and that of her husband came from her earnings. 

As plaintiff's husband died intestate, she filed claim with the adminis- 
trator of his estate ('for services and maintenance'' rendered and provided 
under the agreement with her husband, which she valued at $2,352.20. 
The claim was rejected, hence this suit. 

From judgment of nonsuit entered at  the close of plaintiff's evidence, 
she appeals, assigning errors. 

George Jf. Pritchard for plaintiff, appellant. 
8. J. Pegram for defendant, appellee. 
James E. Rector by brief. 

STACY, C. J. The question here presented is one of first impression 
in this jurisdiction. A widow seeks to recover for domestic services and 
for support furnished her husband under a promise by him to devise her 
the home d a c e  in his will. The husband dies intestate. I s  the widow 
entitled to recover from his estate on quasi-contract or implied assumpsit 
the value of such services and support? The law answers in the negative. 

While it is true that in ordinary transactions married women are 
permitted to deal with their earnings and property practically as they 
please or as free traders, Price v. Electric Co., 160 N. C., 450, 76 S. E., 
502, still there is nothing in the statutes to indicate a purpose on the 
part of the General Assembly to reduce the institution of marriage, or 
the obligations of family life, to a commercial basis. G. S., 52-12 ; 52-13. 
I t  is the public policy of the State that a husband shall provide support 
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for himself and his family. 41 C. J. S., 404; 26 Am. Jur., 934. This 
duty he may not shirk, contract away, or transfer to another. 41 C. J. S., 
407. I t  is not a "debt" in the legal sense of the word, but an obligation 
imposed by law, and penal sanctions are provided for its willful neglect 
or abandonment. Garlock v. Garloclc, 279 N.  Y., 337, 18 X. E. (2d)) 
521, 120 A. L. R., 1331. See alimony and abandonment statutes. G. S., 
14-322 ; 14-325 ; 50-16. 

There are three parties to a marriage contract-the husband, the wife 
and the State. For this reason marriage is denominated a status, and 
certain incidents are attached thereto by law which may not be abrogated 
without the consent of the third party, the State. The moment the mar- 
riage relation comes into existence, certain rights and duties spring into 
being. One of these is the obligation of the husband to support his wife. 
French 1 ~ .  XcAnarney ,  290 Mass., 544, 195 N. E., 714, 98 A. L. R., 530. 
"In the public interest the State has ever deemed it essential that certain 
obligations should attach to a marriage contract, amongst which is the 
duty of a husband to support his wife. Defendant was therefore shorn 
of power to enter into any arrangement or contract which would relieve 
him of such obligation." Tirrell v .  Tirrell,  232 N .  Y., 224, 133 N. E., 
569. 

Married couples are free to contract with each other concerning their 
property rights in the manner provided by the statutes on the subject, 
but they are not at liberty, by private agreement, to transfer from one to 
the other or to absolve either of the obligations which the marital status 
imposes. 17an Koten  v. Van, Koten,  323 Ill., 323, 154 N. E., 146, 50 
A. L. R., 347. ('It is well settled that a husband is bound to support his 
wife." Reynolds v. Reynolds, 208 N.  C., 254, 180 S. E., 70. And he 
may not by contract relieve himself of the duty to support himself and 
family, and cast such burden upon his wife. Corcoran v. Corcoran, 119 
Ind., 138, 21 N. E., 465, 4 L. R. A., 782, 12 Am. St. Rep., 390. The 
wife, on the one hand, is a feme covert with the rights, privileges and 
obligations incident to such status under the law. Coley v. Dalrymple, 
ante, 67. The husband is entitled to such domestic services as she may 
choose to perform, and to her aid, comfort, society and companionship, 
which the law regards as the full equivalent of support, like aid, comfort, 
society and companionship on the part of the husband. Helmstetler v. 
Power Co., 224 N. C., 821. 

The case of Corrorcrn 2.. Corcoran, supra, is in many respects much 
like this one. There a husband conveyed a house and lot to his wife in 
consideration of her promise to provide the family support and mainte- 
nance. Upon default, the husband sued his wife in damages for breach 
of the contract. I t  was held that the alleged contract was not an enforce- 
able agreement, and that the complaint did not state facts sufficient to 
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constitute a cause of action. I n  the course of the opinion, the Indiana 
Court had this to say: "The law makes it the duty of the husband not 
only to support himself, but his wife and children as well; and we know 
of no rule of law or of public policy which gives any countenance to an 
attempt by a husband to abdicate the duty which the law casts upon him, 
and impose it as an obligation upon his wife through the medium of an 
ordinary oral contract. . . . Under the enlightened policy of modern 
legislation, married women have been relieved of many common-law 
disabilities, but we have not yet progressed so far  as to enable a married 
woman to bind herself by contract with her husband to assume his obliga- 
tion to furnish support for both." 

The mutual rights and duties growing out of the marital relationship 
are not affected by the statutes relating to the capacity of married women 
to contract and dispose of their property as if they were unmarried. 
G. S., 52-10, et  seq.; Bank v. Turner,  202 N. C., 162, 162 S. E., 221. 
Domestic obligations incident to the marital status still subsist, and they 
may not be made the subject of commerce. The legal duties and liabili- 
ties of plaintiff and her husband remained the same after their agree- 
ment as they were before. Neither was relieved of any obligation and 
neither was bound to perform any additional duty. No new rights mere 
created and no binding obligations were assumed. The contract was not 
legally enforceable. 13 R. C .  L., 1188. I f  it were, both parties would be 
bound by it. And yet the husband certainly could not maintain an action 
for its breach or to enforce its performance. Garlock v. Garlock, supra; 
Corcoran v. Corcoran, supra. This limitation upon the right of husband 
and wife to renounce or to abrogate the marital obligations which attach 
by law applies not alone to one of the spouses, but equally to both. 
Mirizio v. Mirizio, 242 N.  Y., 74, 150 N. E., 605; 17 C. J. S., 616. 

Clearly, the plaintiff may not recover for domestic services m-hich are 
imposed by her marital status, even upon an express promise by her 
husband to pay for such services, as this would be without consideration 
and contrary to public policy. Frame v. Frame, 120 Tex., 61, 36 S. W. 
(2d), 152, 73 A. L. R., 1512, and annotation; 17 C. J. S., 616. "The 
husband, as head of the family, is charged with its support and mainte- 
nance, in return for which he is entitled to his wife's services in all those 
domestic affairs which pertain to the comfort, care, and well-being of 
the family. Her labors are her contribution to the family support and 
care. Whether rendered in or out of the house, no implied obligation to 
pay arises." Cragford Bank v. Cummings, 216 Ala., 377, 113 So., 243. 

I n  Foxworthy v. Adams, 136 Ky., 403, 124 S. W., 381, 27 L. R. A. 
(N. S.), 308, Ann. Gas. 1912-A, 327, it was held that notwithstanding 
legislative authority for husband and wife to contract with each other, 
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an agreement in  which the husband promised to pay his wife for her 
services in nursing him during his last illness, or during any illness, was 
contrary to public policy, since she was under the duty as wife, if she 
performed such services, to perform them without special remuneration. 

I t  is provided by G. S., 52-13, that contracts between husband and wife 
are valid, if "not forbidden by G. S., 53-12, and not inconsistent with 
public policy." 

Likewise, if the contract for support be ineffectual, as it is here, what- 
ever the wife expends under the agreement would be regarded as her 
contribution to the family budget. Dorsett v. Dorsett, 183 N.  C., 354, 
111 S. E., 541. The law will not imply assumpsit where the parties may 

I not effectually agree. This is not to say that plaintiff could not recover 
for moneys loaned, George v. High, 85 N. C., 99, or for promissory rents 
due from her separate estate, Battle v. Mayo, 102 N. C., 413, 9 S. E., 384, 
or for services rendered outside the home under an agreement with her 
husband, Dorsett v. Dorsett, supra, but the present cask partakes of none 
of these. 

In  Oates v. Oates, ...... W. Va., ......, 33 S. E. (2d), 457, decided 27 
February, 1945, i t  appears that a husband had conveyed a remainder 
interest in a tract of land to his wife for a recited consideration of $10 
"and for the further consideration that said party of the second part 
shall attend to and provide a home for the party of the first part at  the 
home place known as (Oats Farm.' " Upon failure of the wife to provide 
a home and support as she had agreed to do, the husband brought suit to 
have the deed canceled. The wife filed a cross bill and asked for s~ecific 
performance of an anti-nuptial agreement. While holding the deed 
invalid for want of adequate consideration, the action was dismissed 
because it appeared that in other respects, neither the husband nor the 
wife had come into equity with clean hands. Anno. 109 A. L. R., 1174. 
I t  was said, however, "If the plaintiff and defendant intended that the 
latter (wife) should support and maintain the former (husband) such 
intention cannot be given effect." And further: "The marital duties of 
husband and wife cannot be made the subject of barter and trade, and 
either spouse performing such duties for compensation, either received 
or expected, is placed in the category of a servant. True, there are 
instances where the wife performs special services not of a domestic 
nature but in furtherance of the business of her husband, for which she 
may be entitled to compensation. After the marriage, i t  was incumbent 
upon defendant to perform the usual, ordinary tasks of the household, 
and to attend and nurse her aged husband in the event his phvsical condi- - " 

tion required such attention. I t  follows that the implied promise on the 
part of the defendant given as a 'further consideration' for the convey- 
ance to her of the plaintiff's land is invalid." 
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Notwithstanding the arrangement between plaintiff and her husband, 
the latter remained liable for the support of both. Hence, roluntary 
payments of her husband's bills, would not entitle the plaintiff to recover 
the moneys so expended as a matter of law. Xpalding v. &'palding, 361 
Ill., 387, 198 N. E., 136, 101 A. L. R., 433; 26 Am. Jur., 941. Speaking 
to a similar question in Bank v. Guenther, 123 K. Y., 568, 25 X. E., 986, 
20 Am. St. Rep., 780, it was said: "So, too, her agreement to support the 
family in this case was, no doubt, illegal and perhaps void, in the sense 
that so long as it remained executory it could not be enforced against her, 
but as she entered into the agreement . . . she had the right to perform 
it, and having done so, could not undo what had been done by recalling 
what she had paid or requiring the husband to reimburse her for the 
outlay." This was later approved in Manufacturers Trust Co. v. Gray, 
278 N.  Y., 380, 16 N. E. (2d), 373, 117 A. L. R., 1176. 

Even in a separation agreement, executed after or in immediate con- 
templation of separation, the measure of the husband's liability is not 
necessarily determined by the terms of the agreement, but by what the 
law pronounces a just, fair and reasonable allowance to the wife in the 
light of the circumstances and condition of the parties. Smith T .  Smith, 
ante, 189; Garlock v. Garlock, supra; Vock 1%. T'ock, 365 Ill., 432, 
6 N. E. (2d), 843, 109 A. L. R., 1170; Anno. 120 A. L. R., 1334. 

Plaintiff suggests, however, that the moneys expended by her in dis- 
charge of her husband's obligations should be regarded as advancements 
or loans under the principle announced in  George v. High, supra; Anno. 
101 A. L. R., 442, or as payments impelled by necessity, which, for all 
practical purposes, rendered them involuntary, and therefore recorerable. 
McDaniel v. Treftt Mills, 197 N .  C., 342, 148 S. E., 440; ilfanufacfurers 
Trust Co. v. Gray, supra; DeBrauwere v. DeBrauwere, 203 N .  Y., 460, 
96 N. E., 722, 38 L. R. A. (N. S.), 508; 26 Bm. Jur., 956. Cf. Galway 
v. Doody Steel Erecting Co., 103 Conn., 431, 130 Atl., 705, 44 A. L. R., 
693. I t  is enough to say, in reply to this position, that such is not 
according to the allegations of the complaint. "Recovery is to be had, if 
allowed at all, on the theory of the complaint, and not otherwise." 
Balentine 1). Gill, 218 N. C., 496, 11 S. E .  (2d), 456. Nor is the sug- 
gestion supported by the evidence. 

I t  is conceded that the plaintiff cannot recover on her husband's prom- 
ise to devise the home place to her in exchange for services to be rendered 
and support to be furnished, since the promise rests only in parol, 
Daughtry a. Daughtry, 223 N. C., 528, 27 S. E. (2d), 446, and that she 
is remitted to the doctrine of implied assumpsit or quanfunz rneruit. 
Coley v. Dalrymple, supra; Xeal v. Trust Co., 224 N .  C., 103, 29 S. E. 
(2d), 206. However, as stated above, the law will not imply a promise 
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to pay where the parties may not effectually bind themselves by agree- 
ment. 

Finally, the plaintiff insists that she and her husband acted in good 
faith, and that the arrangement made, which was the only one possible 
in the circumstances, was in actual discharge of her husband's legal duty 
to provide support for himself and his family. Anno. 101 A. L. R., 442. 
From a practical standpoint, the argument may have a certain appeal, 
and had the husband devised the home place as he promised to do, the 
case ~ ~ o u l d  not be here. But we are face to face with the proposition 
that the agreement between the parties was ineffectual as a contract and 
unenforceable as such. 26 Am. Jur., 942. Hence, the law will not imply 
an enforceable agreement which the parties themselves could not effec- 
tually make. 

The case is not like Grady 2;. Faison, 224 N. C., 567 ; Price v. Askins, 
212 N. C., 583, 194 S. E., 284; Lipe v. Trust Co., 207 N. C., 794, 178 
S. E., 665, and others of similar import, where recoveries for support and 
services were upheld on implied assumpsit or quasi-contract, it appearing 
that the parties, not being husband and wife, were free to enter into 
binding agreements on the subject. Implying and upholding that which 
the law approves is no authority for implying and upholding that which 
the law will not enforce. 

The plaintiff's dower interest in the land is not at  issue. She is seeking 
to recover for services rendered and support provided. 

The judgment of nonsuit was properly entered. 
Affirmed. 

ROBERT LANE, AKR'IE COLE A m  HUSBAKD, ROOSEVELT COLE, EDDIE 
LASE. KISLEY FORT AND WIFE, ATHENE FORT, v. WILLIE BECTOR' 
AND TIFE. .4DB BEGITON, NED RECTON AND WIFE, CHRISTINE BEC- 
TON. ALICE TAYLOR, J. K. GULLEY AND WIFE, DANA B. GULLEP, 
JESSE LEE FORT AND WIFE, CORINE FORT, A N D  J. B. LASE. 

(Filed 10 October, 1945.) 

1. Judgments §§ 1, 8%- 

A judgment is not necessarily to be considered integrally. I t  may be 
good in one part and roid in others-good for the part authorized by law, 
and bad for the residue; and the invalid divisible part may be treated as 
a nullity. There is no necessity of appealing from a void judgment. 

2. Judgments 3s 8 M ,  22b, Mh: F'raudulent Conveyances §§ 8, 15- 

I n  an action by a creditor against husband and wife to set aside a 
conveyance by the husband to his wife as fraudulent and roid as to plain- 
tiff, no answer being filed and no consent given by defendants, the judg- 
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ment can give no greater relief than that demanded in the complaint, 
U. S., 606; G. S.. 1-226; and the court acted in excess of its jurisdiction 
when it ordered the feme defendant to reconvey the lands to her husband 
and attempted to make the judgment effective as a transfer of title. Such 
provisions of the judgment are void. 

3. Fraudulent Conveyances §§ 1, 6, & 

The power of the court to set aside a fraudulent conveyance at the 
instance of creditors is derived from G. S., 39-15, which has not penalized 
such a transaction by declaring the deed utterly void as against all persons 
and for all purposes, but has expressly limited the remedy to the aggrieved 
creditor and has left the deed as it stands between the parties. 

4. Wills § 44: Estoppel §§ 3, 6b: Evidence § 43b- 

Where a husband attempts to devise to his wife lands already belonging 
to her (1) the wife is not put to her election, especially when she does not 
offer the will for probate and fails to qualify as executrix thereunder; 
( 2 )  and the wife's grantees are not estopped by her joinder, with some of 
the other devisees under her husband's will, in the execution of mortgages 
on the property, nor by evidence that she claimed only a life estate, against 
the assertion of a fee title by her said grantees, since their adversaries 
are not attempting to assert a title acquired after such declarations or in 
any nay  affected by them. 

APPEAL by respondents, Willie Becton, Ada Becton, Ked Becton, 
Christine Becton and Alice Taylor, from Thompson, J., a t  4 June, 1945, 
Term, of WAYKE. 

This case began as a special proceeding for the partition of land held 
in co-tenancy. On the plea of sole seizin by certain of the  respondent^, 
the case was transferred to the civil i s u e  docket for tr ial  a t  term. From 
admissions in the pleadings of the petitioners, and those having a like 
interest, and evidence introduced in their behalf on the hearing, vie sum- 
marize the facts : 

Some time in 1899 Caesar For t  owned the lands in controversy and 
conveyed them to his wife by a deed, which recites a valuable considera- 
tion, and which was promptly placed on record. Ear ly  in the following 
year, certain creditors brought an action to recover $95.00 and interest, 
and to have the deed set aside for fraud, alleging that  he did not at the 
time of the conveyance to his wife retain sufficient property to pay his 
debts. At  the April Term following, the plaintiffs in that  action secured 
a judgment by default against Fort, adjudging that  the plaintiffs recover 
$95.00, with interest and costs, and declaring that  the deed executed by 
Fort  to his wife was "fraudulent and void as to the plaintiff., and that 
the same is hereby annulled and set aside as to the plaintiffs." After 
repeated declaration that  the deed was set aside as to the plaintiffs, the 
judgment further ordered that  the defendant Rachel For t  conrey to her 
codefendant, Caesar Fort ,  a fee simple title to  the land, describing it, 
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and provided that the judgment itself should operate as a legal transfer 
of the title. The conveyance was never made. There was no controversy 
between the defendants, no counsel of record for them, and no consent. 

Subsequently, Caesar Fort died, leaving a will containing the follow- 
ing provisions : 

"2nd: I give and devise to my beloved wife, Rachel Fort the tract of 
land on which I now reside, containing (91) acres for her natural life 
in satisfaction of her dower, after her death it shall be 

"3rd: equaly Devided between my beloved children and the children 
of my beloved wife, Rachel Fort as follows: 

"Thomas Fort, Ceasar Fort, J r .  Annie Davis, wife of Jesse Davis, 
Hannah Lane, wife of Jesse Lane, Ned Becton, Willie Becton, Allice 
Taylor, wife of General Taylor." 

Rachel Fort was made executrix of this will, but did not qualify or 
offer it for probate. I t  was, however, probated at  the instance of L. R. S. 
Barnes, who was appointed administrator c. t. a. A proceeding was 
brought to subject the lands to the claims of creditors, but no sale appears 
to have been made. 

Recitals in the deed subsequently made by Rachel Fort to the respond- 
ents indicate that the debts against the estate were settled by her with the 
help of the grantees in said deed. 

Of the persons named as beneficiaries in Fort's will, Thomas Fort, 
Caesar Fort, Jr., Annie Davis and Hannah Lane were children of the 
testator, all of whom have died intestate since his death. Thomas Fort 
and Annie Davis died without leaving issue surviving; Hannah Lane left 
as her heirs at law her children, Robert Lane, Annie Cole, Eddie Lane 
and J. B. Lane; Caesar Fort, Jr., died, leaving as his heirs at  law his 
children, Xinley Fort, Augustus Caesar Fort, and Jesse Lee Fort. 
Augustus Caesar Fort conveyed his interest in the lands, if any, to the 
defendants J. K. Gulley and wife, Dana B. Gulley. 

The remaining persons mentioned in the will, Ned Becton, Willie 
Becton and Alice Taylor are children of Rachel Fort, born to her before 
her marriage to Caesar Fort. Classified by their opposing interests, 
therefore, the respondents Willie Becton and wife Ada Becton, Ned 
Becton and wife Christine Becton, and Alice Taylor, claim under a deed 
to them made by Rachel Fort ;  and the other parties, including J. K. 
Gulley and wife, Dana B. Gulley, Jessie Lee Fort and wife, Corine Fort, 
and J. B. Lane, named as respondents, claim under the will of Caesar 
Fort. 

On 12 February, 1915, several years after the death of Caesar, Rachel 
Fort made a deed to the respondents, Ned Becton, Willie Becton and 
Alice Speight (Taylor), conveying the lands in controversy to them in 
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fee. I n  the recitals of this deed, she sets out that at  the death of Caesar 
Fort, there were judgments against him and that other obligations had 
been made by Caesar Fort, Jr., and Jesse Lane, husband of Hannah, for 
which Rachel was surety, and that all of these persons refused to assist 
in paying the above mentioned debts, while Ned Becton, Willie Becton, 
and Alice Speight (Taylor) did assist her in paying them off. This, in 
part, is made the consideration in the deed. 

Rachel Fort remained in possession of the premises until her death in 
1944, and the grantees under her deed have been in possession since. 

The plaintiffs introduced two mortgages, in the execution of which 
Rachel Fort joined with several of the beneficiaries named in the will of 
Caesar Fort. I n  one of these the interest of Rachel Fort in the lands is 
described as a life estate. The mortgages were not offered as muniments 
of title. Parol evidence was introduced to the effect that Rachel told a 
witness that she had a life estate in the lands. 

Two icsues were submitted to the jury: The first as to the cotenancy, 
as alleged in the petition; the second as to the sole seizin of respondents 
so pleading. The judge instructed the jury that if they beliered all the 
evidence and found the facts to be as it tended to show, they should answer 
the first issue "Yes," and the second issue "KO," which the jury accord- 
ingly did. The respondents (or defendants) Willie Becton, Ada Becton, 
Bed Becton, Christine Becton and Alice Taylor appealed, assigning error. 

J .  Fa i son  T h o m s o n  for N e d  Becton, W i l l i e  Bec ton  and Alice T a y l o r ,  
d e f s n d a n f s ,  appel lanfs .  
D. H. Bland and B. F .  AycocL for plaintif fs,  appellees. 

SEAWELL, J. The critical inquiry upon this appeal is whether that 
part of the judgment rendered in the action of Sauls, et n?., v. Caesar 
Fort at  April Term, 1900, of Wayne Superior Court, which orders a 
reconveyance to be made by Rachel Fort to Caesar Fort is within the 
jurisdiction of the court and valid. Otherwise, title to the property 
remained in Rachel Fort and was effectually conveyed to the appellants 
by Rachel's subsequent deed. 

Preliminarily, we may say that a judgment is not necessarily to be 
considered integrally on such an inquiry. I t  may be good in one part and 
void in others-('good for the part authorized by law, and bad for the 
residue" ; 31 Am. Jur., p. 68, sec. 405 ; and the invalicl divisible part may 
be treated as a nullity. Id. 

Tt is not questioned that the court had the power. by a default judg- 
ment, to declare the deed made by Caesar Fort to  Rachel Fort fraudulent 
and void as to the suing creditors, but it seems equally clear that i t  acted 
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in excess of its jurisdiction when i t  ordered Rachel Fort to reconvey the 
lands to her husband and attempted to make the judgment effective as a 
transfer of title. 

There was nothing in the cause of action stated by the plaintiffs which 
rendered such action either necessary, or upon which i t  could be properly 
based. C. S., 606; L a n d  B a n k  v .  Davis ,  215 N .  C., 100, 1 S. E. (2d), 
350. There was no controversy between Caesar Fort and his wife, and 
no consent to give the judgment validity. Neither of the parties defend- 
ant appealed; but they were under no necessity of appealing from a void 
judgment. 

Public policy, as expressed through the law, has not penalized such a 
transaction by declaring the deed utterly void as against all persons and 
for all purposes, but has expressly limited the remedy to the aggrieved 
creditor and has left the deed as it stands between the parties. The law 
does not go to the extent of putting the grantor back in s ta tu  quo-a 
position of advantage which he could not secure by an independent action 
against the grantee with whom he would be, on that theory, i n  pari  
delicto. 

The power of the court to set aside a fraudulent conveyance at  the 
instance of creditors is derived from one of our oldest statutes-G. S., 
39-15-411 which it is expressly stated that such conveyances "shall be 
deemed and taken ( o n l y  as against t h a t  person, his heirs,  executors,  ad- 
min i s t ra tors  a n d  assigns,  whose actions,  debts,  accounfs ,  damages ,  penal- 
f ies a n d  for fe i tures  b y  such covinozrs or  frazcdzilen f devices and  practices 
aforesaid are,  shall ,  or  m i g h t  be in a n y ~ v i s e  dis turbed,  h indered,  delayed 
or d e f r a u d e d )  to be utterly void and of no effect." (Italics supplied.) 

The judgment in the respect noted is in excess of the jurisdiction of 
the court, and that part of i t  is not merely irregular, but void, and, 
therefore, ineffectual to transfer the title of the land back to Caesar Fort. 

Rachel Fort  was not put to any election under Caesar's will. She did 
not offer the will for probate or qualify as executrix; she got nothing 
from the estate in lieu of the attempted devise of a portion of her own 
property, and nothing was offered. On the contrary, she and the appel- 
lants herein seem to have carried the burden of satisfaction of all the 
claims against Caesar, along with other obligations for which she was 
surety. B e n t o n  v .  Alexander ,  224 N. C., 800, 32 S. E. (2d), 584. 

Rachel Fort's joinder with some of the devisees under the will (now 
represented by the petitioners) in the execution of two mortgages, intro- 
duced here as admissions against her interest, and evidence of a like 
character to the effect that she claimed only a life estate, are not available 
as an estoppel against the assertion of a full fee simple title by the appel- 

. - 

lants, since petitioners are not attempting to assert a title acquired after 
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such declarations o r  i n  a n y  way  affected b y  them. There  was no reliance 
or  action b y  a n y  of t h e  parties based upon  a n y  such representations o r  
characterizations of her  interest which would work a n  estoppel in pais 
or  by  record. 

T h e  basis of our  decision does not require us  to  pursue the  incidents 
of t r i a l  fur ther .  T h e  petitioners, o r  plaintiffs, i n  this  action and  those 
of like interest named as  respondents, have shown n o  t i t le  i n  themselves, 
a n d  the  proceeding should have been nonsuited on  t h e  motion of the  
defendants-respondents. T h e  judgment to  the  con t ra ry  is  

Reversed. 

H. G. CARLISLE v. MRS. H. G. (INEZ) CARLISLE. 

(Filed 10 October, 1945.) 
1. nwsts  g l b -  

A parol trust in favor of a grantor cannot be engrafted upon a written 
deed conveying a fee simple title to land, where nothing appears in the 
instrument to indicate otherwise than that the absolute title was to pass 
to the grantee. 

2. Same- 
Since the seventh section of the English Statute of Frauds, which forbids 

the creation of a parol trust in land, has never been enacted in this juris- 
diction, parol trusts may be enforced where the grantee takes title to 
property under an express agreement to hold the property for the benefit 
of another, other than the grantor. 

3. Trusts 5 15- 
Where one purchases lands, paying the purchase price and taking title 

in the name of another, other than his wife, a resulting trust in favor of 
the purchaser is created, and the grantee holds the property a s  trustee for 
the purchaser. 

4. Same: Husband and Wife § 4b: Gifts 3 1- 
The fact that  plaintiff purchased land and caused title to be taken in 

his wife's name does not create a resulting trust in his favor;  on the con- 
trary, the law presumes that the husband intended the property to be a 
gift to his wife. This presumption is one of fact and is  rebuttable. 

5. Husband and Wife § 4b: Trusts g lb: Gifts 1- 

A married woman is  under no legal handicap which would prevent her 
from entering into a n  oral agreement with her husband to hold title to real 
estate for his benefit or for their joint benefit. G. S., 52-2. And to rebut 
the presumption of a gift to the wife, and to establish a parol trust in his 
favor, no greater degree of proof is required than is  required to establish 
a parol trust under any other circumstances. 
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6. Trmsts lb- 
The evidence to establish a par01 trust must be clear, strong. cogent and 

convincing. 

7. Husband and Wife 5s 4a, 4b, 4c: Partnership 5 1- 
A husband and wife may enter into a partnership agreement and be 

answerable for the partnership debts made for o r  on behalf of the firm 
with third parties. But, as  between themselves, where the partnership 
agreement purports to affect or change any part of the real estate of the 
wife or the accruing income thereof, for a longer period than three years 
next ensuing the making of the contract, or if the agreement impairs or 
changes the body or capital of the personal estate of the wife, or accruing 
income thereof for a longer period than three years next ensning the agree- 
ment, the contract is roid unless executed in accordance with G. s., 52-12. 

APPEAL by plaintiff from Warlick, J., a t  April-May Term, 1945, of 
HENDERSOK. 

This is a civil action brought by the plaintiff against his wife for the 
purpose of having her declared a trustee for his benefit i n  certain prop- 
erty and for a n  accounting of partnership funds. 

Plaintiff and defendant are now living separate and apart. F o r  some 
nine years, while plaintiff and defendant were living together as man and 
wife in  the State of Georgia, they were engaged in  growing and market- 
ing vegetables. The plaintiff supervised and directed the planting, 
harvesting and marketing of the crops. The defendant kept the books 
and looked after the office. Having accumulated several thousand dollars, 
the plaintiff and defendant came to Hendersonville, North Carolina, for 
the purpose of purchasing land and constructing and operating a camp 
for  girls. Accordingly, in the year 1931, they selected a site, containing 
32 acres of land, on the Chimney Rock Highway. The plaintiff pur- 
chased and paid for the land and for convenience placed the title to said 
property in the name of defendant's aunt, Jennie Gaines. 

Plaintiff alleges that  i n  order to make necessary improvements on the 
property for its successful operation as a camp, it became necessary for 
him to  borrow additional funds, and having agreed with his wife that  she 
should operate the camp, on a basis of an  equal division of the profits 
therefrom, i t  was further agreed verbally between them that  they should 
request Jennie Gaines to execute a deed to the defendant, who would 
hold title to the camp site for the joint benefit of herself and the plaintiff 
until a corporation could be formed and the property conveyed thereto, 
whereupon the capital stock of the corporation would be equally divided 
between them, except for a nominal interest of one share to be held by a 
third party. 
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On 2 December, 1931, Jennie Gaines executed a deed for the property 
to the defendant, which instrument has been duly recorded in the office 
of the Register of Deeds for Henderson County. 

It is further alleged that the joint investment in the camp is now 
approximately $40,000.00, and that the plaintiff has furnished approxi- 
mately $25,000.00 of said amount. 

The defendant has declined to join in the formation of a corporation 
and claims the property as her sole and separate estate. 

Plaintiff prays that he be adjudged the owner of a one-half undivided 
interest in the real property described in the complaint, and that the 
defendant be declared a holder of same in trust for his benefit, and that 
the defendant be required to give an accounting for all funds received in 
connection with the operation of said camp. 

Upon motion of defendant for judgment on the pleadings, the motion 
was allowed and judgment entered to the effect that defendant is the 
sole owner of the property described herein and that the plaintiff has 
no interest in the camp operated thereon nor in the profits arising 
therefrom. 

Plaintiff appeals, assigning error. 

Monroe 111. Redden f o r  plaintiff. 
0. B. Crowell and J .  E. S h i p m a n  for defendant. 

DENNY, J. This appeal presents two questions for our determinatioil : 
(1) Can a husband and wife enter into an enforceable parol agreement 
for the wife to hold real property for their joint benefit where the real 
property is conveyed to the wife pursuant to the agreement, by a third 
party, at the request of the husband? (2)  Can the wife be required to 
account to the husband for profits realized under a partnership agree- 
ment, covering a period in excess of three years, when the partnership 
was under the management and control of the wife and her personal 
services inured to its benefit, and the agreement was not executed in 
accordance with the requirements of G. S., 52-12? 

I t  is settled law with us that a parol trust in favor of a grantor cannot 
be engrafted upon a written deed conveying a fee simple title to land, 
where nothing appears in the instrument to indicate otherwise than that 
the absolute title was to pass to the grantee. Gaylord v. Gaylord, 150 
N. C., 222, 63 S. E., 1028; Chil ton v. Smith, 180 N. C., 472, 150 S. E., 
1; P e r r y  v. Sou.  Sure ty  Po., 190 N. C., 284, 129 S. E., 721; Penland v, 
Wells ,  201 N. C., 173, 159 S. E., 423. However, since the seventh section 
of the English Statute of Frauds, which forbids the creation of a parol 
trust in land, has never been enacted in this jurisdiction, parol trusts may 
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be enforced where the grantee takes title to property under an express 
agreement to hold the property for the benefit of another, other than the 
grantor. Owens v. Williams, 130 5. C., 165, 41 S. E., 93; Sykes v. 
Boone, 132 N .  C., 199, 43 S. E., 645; Avery v. Stewart, 136 N .  C., 426, 
48 S. E., 775; Taylor v. Wahab, 154 N .  C., 219, 70 S. E., 173; Ricks v. 
Wilson, 154 N .  C., 282, 70 S. E., 476; Lutz v. Hoyle, 167 N .  C., 632, 
83 S. E., 749; Boone v. Lee, 175 N.  C., 383, 95 S. E., 659; Rush v. 
McPherson, 176 N.  C., 562, 97 S. E., 613; Reynolds v. Morton, 205 N .  C., 
491, 171 S. E., 781; Taylor v. Addington, 222 11'. C., 393, 23 S. E. (2d), 
318. 

I n  the instant case the plaintiff paid the purchase price for the land 
and took title in the name of another, to wit, Jennie Gaines. Having 
paid the purchase price, a resulting trust in plaintiff's favor mas created, 
and Jennie Gaines held the property as a trustee for him. Harris v. 
Harris, 178 N .  C., 7, 100 S. E., 125; Tire Co. v. Lester, 190 N. C., 411, 
130 S. E., 45. The complaint alleges, however, that the defendant took 
title from Jennie Gaines, pursuant to an agreement between the plaintiff 
and defendant, that she would hold the property for their joint benefit 
until a corporation could be formed under the laws of North Carolina, at 
which time she would convey the property to said corporation. I t  is 
further alleged that their respective interests in the partnership were to 
be preserved by an equal division of the capital stock of the corporation. 

The plaintiff and defendant being man and wife, the fact that the 
plaintiff paid the purchase price and caused title to be taken in his wife's 
name does not create a resulting trust in his favor for a one-half undi- 
vided interest in the land which he now claims; but, on the contrary, 
where a husband pays the purchase money for land and has the deed 
made to his wife, the law presumes he intended it to be a gift to the wife. 
Thurber v .  LaRoque, 105 N.  C., 301, 11 S. E., 460; Arrington v, drring- 
ton, 114 N. C., 116, 19 S. E., 351 ; Ricks v. Wilson, supra; Singleton v. 
C'herry, 168 N. C., 402, 84 S. E., 402; Nelson v. il-ebon, 176 N.  C., 191, 
96 S. E., 986; Tire Co. v. Lester, supra; Carter v. Oxendine, 193 N. C., 
478, 137 S. E., 424. This presumption, however, is one of fact and is 
rebuttable. Faggart v. Rost, 122 N. C., 517, 29 S. E., 833; Flanner v. 
Butler, 131 X. C., 155, 42 S. E., 547; Carter v. Oxendine, supra; Bank 
v. Crowder, 194 11'. C., 312, 139 S. E., 604. Moreover, G. S., 52-2, pro- 
vides: "Subject to the provisions of Section 52-12, regulating contracts 
of wife with husband affecting corpus or income of estate, every married 
woman is authorized to contract and deal so as to affect her real and 
personal property in the same manner and with the same effect as if she 
were unmarried, but no conveyance of her real estate shall be valid unless 
made with the written assent of her husband as provided by section six 
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of article ten of the constitution, and her privy examination as to the 
execution of the same taken and certified as now required by law." 
Therefore, a married woman is under no legal handicap which would 
prevent her from entering into an oral agreement with her husband to 
hold title to real estate for his benefit or for their joint benefit. Ritchie 
v. White, ante, 450. And to rebut the presumption of a gift to the 
wife, and to establish a parol trust in his favor, no greater degree of proof 
is required than is required to establish a parol trust under any other 
circumstances. To rebut the presumption of a gift to the wife, and to 
establish a parol trust, the evidence must be clear, strong, cogent and 
convincing. Avery v. Stewart, supra; Taylor v. Wahab, supra; Glenn 
v. Glenn, 169 N.  C., 729,86 S. E., 622; Anderson v. Anderson, 177 S. C., 
401, 99 S. E., 106; Whitterz v. Peace, 188 N.  C., 298, 124 S. E., 571. 

We think his Honor erred in holding as a matter of law that the plain- 
tiff cannot establish title to a one-half undivided interest in the real prop- 
erty involved in this action, under the allegations of his complaint. 

We come now to the second question presented. The plaintiff seeks an 
accounting by the defendant as a partner and not as a trustee. He alleges 
the defendant is a trustee for him of a one-half undivided interest in the 
real property involved herein, but there is no allegation in the complaint 
to the effect that any funds have come into the hands of the defendant 
from rents or profits from the land which she holds as his trustee, but on 
the contrary, plaintiff alleges the property has been used by the plaintiff 
and defendant as partners since 1931, in the operation of a camp for girls. 
d husband and wife may enter into a partnership agreement and be 

answerable for the partnership debts made for and on behalf of the firm 
with third parties. Dorsetl v. Dorsetf, 183 N. C., 354, 111 S. E., 541; 
Bristol Grocery Go. v. Bails, 177 K. C., 298, 98 S. E., 768. But, as 
between husband and wife, where the partnership agreement purports 
to affect or change any part of the real estate of the wife or the accruing 
income thereof, for a longer period than three years next ensuing the 
making of the contract, or if the agreement impairs or changes the body 
or capital of the personal estate of the wife, or the accruing income 
thereof, for a longer period than three years next ensuing the agreement, 
the contract is void unless executed in accordance with the requirements 
of G. S., 52-12, the pertinent part of which reads: "No contract between 
a husband and wife made during coverture shall be valid to affect or 
change any part of the real estate of the wife, or the accruing income 
thereof for a longer time than three years next ensuing the making of 
such contract, or to impair or change the body or capital of the personal 
estate of the wife, or the accruing income thereof, for a longer time than 
three years next ensuing the making of such contract, unless such con- 
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tract is in writing, and is duly proved as is required for conveyances of 
land; and upon the examination of the wife separate and apart from her 
husband, as is now or may hereafter be required by law in the probate of 
deeds of femes covert, it shall appear to the satisfaction of such officer 
that the wife freely executed such contract, and freely consented thereto 
a t  the time of her separate examination, and that the same is not unrea- 
sonable or injurious to her." Daughtry v. Daughtry, ante, 358, 34 S. E. 
(2d), 435. Furthermore, G. S., 52-10, provides: "The earnings of a 
married woman by virtue of any contract for her personal services, . . . 
shall be her sole and separate property as fully as if she had remained 
unmarried." Croom v. Lumber Co., 182 N.  C., 217, 108 S. E., 735. 
Therefore, we think the partnership agreement is void and unenforce- 
able, as between the plaintiff and defendant, under the facts alleged, since 
the agreement was not executed in the manner and form required by law. 

The judgment of the court below, in so far  as it holds the defendant is 
the sole owner of the real estate described in the com~laint  in this action. 
is reversed. But, in so far  as the judgment holds the defendant is the 
owner of the business operated as Camp Carlisle, situated on the real 
estate involved in this action, and that the plaintiff has no interest in said 
business nor in the profits arising therefrom, the judgment is affirmed. 

Reversed in part. 
Affirmed in part. 

VESSIE ENGLISH a m  FRED ENGLISH v. HARRIS CLAY 00JIPANP. 

(Filed 10 October, 1945.) 

1. Minerals and Mines § 1- 

While the general rule, deduced from the decisions of States where 
subterranean mining has flourished, is that the owner of the surface has 
the right to subjacent support unless such right has been waived, the char- 
acter of the mineral to be recovered, the manner of its occurrence, the 
known local custom of open or pit mining fo r  the mineral involved render 
this doctrine inapplicable to the recovery of feldspar and kaolin, near the 
surface. 

2. Minerals and Mines 9 5- 
In an action to recover damages to surface soil and superstructures, 

where all the evidence tended to show that plaintiff acquired title, by 
conveyance excepting and reserving all the minerals and mining rights 
and also a right of way granted previously to defendant, that kaolin 
occurred on the property in a deposit under a soft top soil about six feet 
deep, that the custom of open or pit mining for the recovery of this and 
similar minerals was in vogue in that locality and this custom known to 
plaintiff, and that defendant took down the structures on the land, piece 
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by piece, stacking and storing them on the premises and protecting them 
from the weather, and then proceeded to strip and remove the surface soil 
and recover the mineral, leaving the premises in that condition, judgment 
as of nonsuit was proper. 

APPEAL by plaintiffs from Bobbitt, J., at July Term, 1945, of 
MITCHELL. 

This is an action to recover damages for injury sustained by the owners 
of the surface rights in the removal of the surface soil and destruction 
of superstructures thereupon by the owner of mineral rights in mining 
for the recovery of kaolin, a subsurface mineral. 

On 24 February, 1914, the plaintiffs herein purchased from Eli  Sparks 
and wife about four acres of land, and now hold by deed containing the 
following exceptions : 

"Excepting and reserving all the minerals and mining rights and also 
a right of way for a flume line heretofore granted to the Harris Clay 
Company." 

The plaintiffs built upon the premises what is described as "a six room 
frame house and garage," dug a well, planted an orchard, built another 
small house, fenced a garden. All of this plaintiffs complain was 
destroyed by the defendant company in recovering the kaolin deposited 
underneath the surface and superstructures, removing a great quantity 
of top soil and leaving the land a waste. 

I t  appears from the evidence that the kaolin occurred in a deep deposit, 
at  least forty-five feet thick, within this small area, under a stratum of 
soft top soil about six feet deep and the superstructures thereupon. There 
is evidence here that the custom of open or pit mining, or mining by 
removal of the top soil, for the recovery of this and similar minerals 
was in vogue in that locality. 

There is a difference asserted by the parties as to the character of the 
superstructures, which is not material to decision. I t  appears that the 
buildings were not occupied at the time of their removal. 

The evidence discloses that the defendant, conceiving i t  to be necessary 
to the recovery of the mineral, took down the structures above mentioned, 
removing them piece by piece, and stacking and storing them upon the 
premises, providing suitable covering to avoid injury by the weather. 
Defendant thereupon proceeded to strip and remove the burden of surface 
soil from the kaolin, recovered the mineral, and left the premises in that 
condition. 

At the hearing before Judge Bobbitt at Mitchell Superior Court, upon 
motion of the defendant, a judgment of nonsuit was entered, and plaintiffs 
appealed. 



N. C.] FALL TERM, 1945. 469 

R. W. W i l s o n  for plaintiffs, appellants. 
J o h n  C.  ~ V c B e e  and E. P. Xtillwell for defendant, appellee. 

SEAWELL, J. From plaintiffs' evidence it appears that they bought 
of Eli  Sparks the surface estate in the small parcel of land described in 
the pleading, subject to a prior grant of the mineral rights therein and 
right of mining the same, now held through nzesne conveyance by the 
defendant. The exceptions and reservations noted above mere intended to 
protect the prior grant. 

The plaintiffs claim that it was not known at the time that there were 
any minerals on or within the land. They were, however, put on notice 
by the exception and reservation that there might be such minerals, and 
cannot plead, in avoidance of the reserration, surprise that the mineral 
should be kaolin, to be mined in accordaiice with the method in vogue in 
the locality. 

The evidence is reasonably clear that the kaolin mas mined or recov- 
ered in that locality by open or pit mining-that is, by removing the 
surface and digging up the clay, rather than tmneling underground, as 
is usually done for coal and other subterranean minerals. Defendant con- 
tends that the rights of the parties under the grants and reservations 
must be construed with reference to this fact. We are concerned princi- 
pally with the subject of subjacent support. 

The obligation of such support in mining operations, where the sur- 
face estate and the mining rights have been severed and are owned by 
different parties, has been stated by textwriters with such positiveness 
and the rule has been credited with such universality as to incite investi- 
gation of possible exceptioiis or conditions outside the experience of 
common law, through which the rule evolved. Examining the decisions 
cited in support of the texts, n7e find that practically one hundred per 
cent of them relate to subterranean or tunnel mining and perhaps eighty 
per cent to mining of coal, where such support may be readily afforded 
and parties may well be presumed to have contracted with reference to 
the rule. Indeed, the duty of subjacent support in ordinary cases might 
well be deduced from the maxim sic utere tuo u t  al ienum non  laeclas, and 
some authorities so hold. Q r i f i n  c. Fairmont  Coal Co., 59 W.  Va., 480, 
53 S. E., 24;  S i m m o n s  v. s t a r  Coal and Coke Co., 113 W. Va., 309, 1933, 
1 6 7  S. E., 737; TV. Va. Law Q. 39 :538. But the great majority, without 
too much attention to the manner in which the parties hare come illto the 
relationship, hold that lThen the surface rights and mineral rights have 
been severed and belong to different parties, subjacent support in opera- 
tions to recover the nlineral is a natural or property right incident to the 
ownership of the surface or ('dominant" estate. Thompson, Real Prop- 
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erty, Permanent Ed., see. 609 ; Tiffany, Real Property, 3d Ed., see. 754. 
Frequently, the comparative worthlessness of the surface estate and the 
economic value to the public of the mining operations have been urged as 
modifying the rule, with indifferent success. U. Pa. L. Rev. 77 :703, and 
citations. Especially on the question of waiver of the subjacent support, 
the rigid requirement that the waiver must be clearly expressed or neces- 
sarily implied has been maintained, although as applied in numerous 
situations it reverses the ordinary rule that the language used is to be 
more strongly construed against the grantor and has been used to bar 
consideration of attendant circumstances strongly supporting an implied 
waiver. 

I n  S o o n a n  21. Pardee,  200 Pa., 474, 50 A,, 255, the logical end of the 
doctrine is thus stated : "What the surface owner has the right to demand 
is sufficient support, even if to that end it be necessary to leave every 
pound of coal untouched under his land"; or, as elsewhere expressed, all 
that the owner of the minerals gets, in the absence of a clear waiver of 
the right of subjacent support, is whatever he can get without injury to 
the surface in its natural state. An interesting discussion of these 
matters may be found in U. of Pa.  L. Rev. 68 :399; U. of Pa. L. Rev. 
77 3'03. 

I n  this situation it seems to us that much of the learning relating to 
subjacent support is of little avail on the present inquiry, unless we 
undertake the task of fitting a square peg into a round hole. The excep- 
tional facts and conditions met with here-the character of the mineral 
to be recovered, the manner of its occurrence, the mode of mining it in 
vogue in the locality, a knowledge of which is imputable to the surface 
owner, render many of the "musts" of subterranean mining, including 
the duty of subjacent support, of more than doubtful application; and if 
applicable at all under the circumstances of this case, those circum- 
stances and conditions are sufficient upon a fair construction to constitute 
the language employed in the exceptions and reservations in the deeds a 
waiver of that right. 

Kaolin is a fine, soft, white clay, resulting from the decomposition of 
feldspar, and is used for various commercial purposes, especially in the 
manufacture of porcelain. Feldspar, itself a component of most crystal- 
line rocks, is found freely where upheavals and displacements of natural 
stratification and subsequent erosion hare brought such rock near the 
surface and decomposition has taken place. I t s  occurrence is, therefore, 
similar to that of its parent mineral, feldspar. 

B a n k s  v. Mineral  Corp., 202 N. C., 408, 163 S. E., 108, deals with 
feldspar mining on a factual situation which, in principle, is not dis- 
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tinguishable from the case at  bar. I n  that case Justice Brogden, speak- 
ing for the Court, said (loc. cit. p. 410) : 

''This Court has not been called upon to consider many questions 
growing out of the mining industry, and hence no decision has been called 
to our attention indicating that the principle of sublateral or subjacent 
support has ever been adopted in this State, or that occasion had ever 
arisen to discuss the proposition. The general principle deduced from 
the decisions of states where the mining industry has flourished is that 
the owner of the surface has the right to subjacent support unless such 
right has been waived in specific terms or terms reasonably implying 
such waiver. 40 C. J., p. 1195, e t  seq.; Hall  v. H a r v e y  Coal & Coke Co., 
108 S .  E., 491; Continental Coal Co. v. Connellsville By-products  Coal 
Co., 138 S. E., 737; Georgia I r o n  Ore Co. v. Jones, 111 S.  E., 372; Cole 
v. Signal  K n o b  Coal Co., 122 S. E., 268; Goody Koontz  v. W h i t e  S t a r  
Min ing  Co., 119 S .  E., 862; O r i f i n  v. Pairmont  Coal Co., 53 S. E., 24. 
The various opinions in the O r i f i n  case, supra, present every phase of the 
question together with the authorities supporting the various conclusions 
and deductions relating to the subject. . . . The deed held by the plain- 
tiffs recites that 'said land, as above described, being sold subject to said 
mineral rights and privileges,' etc. The original deed from Smith to 
the grantor of the plaintiffs not only reserved the absolute ownership of 
the mineral or feldspar beneath the surface of the land and the right of 
ingress, egress and regress, but also 'the necessary mining privileges for 
the operation of said mineral rights.' A feldspar operation, as described 
in the evidence, is properly conducted by a method known as pit mining. 
I t  is not a process of tunneling beneath the surface for substantial dis- 
tances, but apparently consists of digging horizontal holes in the ground. 
Indeed, the evidence tends to show that upon the tract of land in question 
the feldspar was frequently found close to the surface. Hence the ex- 
pression in the deed 'operation of said mineral rights' must be construed 
in the light of accepted and prevailing methods of mining feldspar, and 
such operation does not involve the principle of subjacent support . . . 
Indeed, the plaintiffs did not contemplate the application of the principle 
of subjacent support." The plaintiffs were denied recovery. 

We regard this decision as embodying a correct conclusion of law, and 
i t  is controlling in the case at bar. 

I t  only remains to say that it was the duty of the defendant to use 
due care in recovering the mineral so as not to injure the surface any 
more than necessary. I f  the complaint could be construed as stating an$ 
cause of action for such negligent injury, the evidence failed to support it. 

The judgment of nonsuit was proper and is 
Affirmed. 
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SANDY V. CRISSJIAN AND FRANKLIN S. CRISSMAK v. GUS PALBIER. 

(Filed 10 October, 1945.) 
1. Judgments 5 2% 

I n  an action instituted in 1944 by plaintiffs against defendant to remoye 
a cloud from their title by reason of claim of defendant to an interest 
therein, based on a conveFance dated 30 June, 1924, the acknowledgment, 
upon which defendant's deed was admittcd to probate and registered, har-  
ing been taken by a notary public, who certified that his commission ex- 
pired 27 January, 1924, where the cause was heard, by consent without a 
jury, and the court gave judgment for plaintiffs, no exception or appeal 
being taken, and a t  a subsequent term defendant having moved to vacate 
the judgment, apparently under G. S., 1-220, on the ground that the com- 
mission of the notary who took the acknowledgment did not actually expire 
until 1925, judgment below denying defendant's motion was proper. 

2. Appeal and Error § 3 7 h  
The proper way to review an erroneous judgment is by appeal. 

3. Judgments me- 
Surprise a t  the action of the court does not constitute ground for setting 

aside a judgment under G. S., 1-220. This statute does not afford relief 
from a judgment on the ground of mistake of law. 

4. Judgments § 2242- 

Where the judge below deuies a motion to set aside n judgment, no find- 
ings of fact being stated, there is  a presumption that he declined to set 
aside the judgment on the facts alleged. 

5. Registration §§ 2, 4b: Deeds #§ 7, & 

Registration, based on the certificate of a notary whose commission has 
expired, is  invalid. And where the defect in the probate is apparent on 
the record, the registration does not affect subsequent purchasers and 
encumbrances. The rule is otherwise when the incapacity of the officer is 
latent and does not appear upon the record. 

6. Trial 47: Appeal and Error 47- 
Motion, for a new trial 011 the ground of newly discovered evidence, 

must be made a t  trial term, or upon appeal in this Court. 

~ P P E A L  by defendant f r o m  B u r g w y n ,  Special J u d g e ,  a t  J u l y  Term,  
1945, of LEE. Affirmed. 

J .  G. E d w a r d s  and  K.  R. H o y l e  for plaintifs, appellees. 
J .  C.  B. E h r i n g h a u s  for defendant ,  appellant.  

DEVIN, J. The defendant appealed f rom the  denial of his motion to 
set aside the judgment heretofore rendered i n  the cause. 
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I n  support of his motion the defendant alleged that the judgment 
sought t o  be vacated was based upon an  erroneous conclusion or mistake 
as to  a fact upon which the deed conreying certain mineral rights to the 
defendant was held inadmissible, and that  subsequently discovered evi- 
dence had disclosed the truth of the matter and the competency and 
validity of his deed. 

The circunlstances pertinent to defendant's motion were these: B y  
deed executed 30 June, 1924, there was conveyed to defendant by Jude  
Palmer and wife one-half interest in the minerals and mineral rights in 
and upon a tract of 209 acres of land. The acknowledgn~ent upon which 
the deed was admitted to probate and registration was taken by a notary 
public who certified "My commission expires Jan .  27, 1924." There- 
after  Jude  Palmer and wife executed mortgage on same land, ~ i t h o u t  
exception, to Greensboro Joint  Stock Land Bank, under which, by fore- 
closure and mesne conveyances, plaintiffs derive their title. 

I n  1944 plaintiffs instituted action against defendant Gus Palmer to 
remove cloud from their title by reason of the allegedly unfounded claims 
of defendant to mineral interests in the described land. Removal of 
cloud in  another respect was prayed, but that  is not material to the ques- 
tions here presented. Plaintiffs alleged, among other things, that  there 
was no legal binding conveyance or legal registration of valid deed for 
the mineral interests claimed by defendant. 

When the case came on for tr ial  it  was agreed by the parties that  i t  be 
submitted to the court without a jury, and thereupon the court found 
the plaintiffs were owners of the entire mineral interests in the described 
land, and that  defendant had no interest therein, and so adjudged. S o  
exception to this finding or to the judgment was noted, and no appeal 
was taken. 

At  a subsequent term of the Superior Court defendant filed motion to 
vacate the judgment on the ground that  the notary public, who took the 
acknowledgments to the deed to plaintiff in 1924, was in fact duly com- 
missioned as such, and that his commission did not expire until 1925. 
Defendant offered certificate of the clerk in  the Governor's office having 
charge of issuing notary public commissions that  the records in that office 
so showed. I t  was alleged that "by reason of said mutual mistake i t  mas 
a great surprise to this defendant, and was not due to any inadvertence 
on his part, or to any mistake on his part, and mas excusable so f a r  as 
he is concerned and so far  as his counsel was concerned." 

Judge Burgwyn, who heard the motion, ordered and adjudged that  
the motion to  set aside the judgment be denied. S o  facts were found, 
nor was there any request that  he find any facts. 
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The motion to vacate the judgment appears to have been based on 
G. S., 1-220. I t  is so denominated in the brief. However, we think 
defendant could hardly claim surprise or inadvertence when the deed in 
question with the notary's certificate thereon had been in his possession 
approximately twenty years, and the plaintiff in his reply, on file some 
time before the trial, had specifically denied that there had been a valid 
registration of the deed under which defendant claimed the mineral 
interests. The record of the commissioning of notaries was at all times 
available to the defendant. Nor may the defendant now be heard to 
complain of an erroneous ruling of the judge as to the admissibility of 
the deed as evidence. He  is precluded by the final judgment to which he 
did not except and from which he did not appeal. '(The proper way to 
review an erroneous judgment is by appeal." Cameron v. iVIcDonnbd, 
216 K. C., 712, 6 S. E. (2d), 497; Simmons v. Dozud, 77 N. C., 155. No 
irregularity in procedure is suggested. Surprise at the action of the 
court would not constitute ground for setting aside the judgment under 
G. S., 1-220. Skinner v. Terry, 107 N. C., 103. This statute does not 
afford relief from a judgment on the ground of mistake of law. Lerch 
v. McKinne, 187 N. C., 419, 122 S. E., 9. 

The judge below denied defendant's motion without comment. X. v. 
Fuller, 114 N. C., 885, 19 S. E., 797. No findings of fact were stated, 
but presumably on the facts alleged he declined to set aside the judgment. 
3orton v. ~VcLaurin, 125 N. C., 185, 34 S. E., 269. I t  does not appear 
that this ruling mas based on misapprehension of want of power or mis- 
conception of any principle of law. Hudgins v. White, 65 N. C., 393; 
8. v. Cnsey, 201 N. C., 620, 161 S. E., 81. 

We perceive no substantial ground for reversal of the ruling denying 
defendant relief under G. S., 1-220. 

I t  is argued that the judgment was based on the court's erroneous view 
that defendant's deed was inadmissible in evidence, whereas it is con- 
tended that the notary's statement as to the expiration of his commission, 
though required by statute (G. S., 10-7)) did not vitiate its registration 
or prevent it from constituting notice to subsequent purchasers. 

That question is not presented by this record. I t  may be noted, hom- 
ever, that in Hughes v. Long, 119 hT, C., 52, 25 S. E., 743, it was held 
that registration based on the certificate of a notary whose commission 
had expired was invalid, and in Bank v. Tolbert, 192 N .  C., 126, 133 
S. E., 558, it was pointed out that where the defect in the probate was 
apparent on the record the registration was invalid and did not affect 
subsequent purchasers and encumbrances. I t  was stated that the rule 
was otherwise when the incapacity of the officer was latent and did not 
appear upon the record, citing Rlanton v. Bostic, 126 N. C., 418, 35 
S. E., 253. 
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The question of a new trial for newly discovered evidence is not pre- 
sented by this appeal. To avail the defendant, motion on this ground 
must have been made at  the trial term, or upon appeal in this Court. 
Turner v. Davis, 132 N.  C., 187, 43 S. E., 637; Stilley v. Planing Mills, 
161 N. C., 517, 77 S. E., 760; Fleming v. R. R., 168 N. C., 248, 84 S. E., 
270; Lancaster v. Bland, 168 N.  C., 377, 84 S. E., 529; S. c. Casey, 201 
N. C., 620, 161 S. E., 81; S. v. Wall, 205 S. C., 659, 172 S. E., 216; 
McIntosh, 676. 

Nor has the defendant asked for relief on this ground. The only 
exception noted below was to the signing of the judgment. This presents 
only the question whether error appears on the face of the record. Query 
c. Ins. Co., 218 N.  C., 386, 11 S. E .  (2d), 139. Counsel who argued 
the case for the defendant in this Court did not appear in the trial or 
hearing below. 

The judgment denying defendant's motion on the grounds alleged 
must be 

Affirmed. 

STATE v. BURNETT WILLIAMS, ALIAS RILL WILLIAMS. 

(Filed 10 October, 1945.) 
Criminal Law 5 80-  

Where the record on appeal in a capital case only purports to be a tran- 
script of the record proper in the court below, without case on appeal or 
assignments of error, and prisoner's counsel, in argument and brief, states 
that appeal as certified fails to show arraignment or plea by his client, 
and on certiorari and return the minutes of the trial court show arraign- 
ment and plea of not guilty, and the record in other respects appearing 
regular and proper, in the absence of error on the face of the record as 
corrected, we find no error. 

APPEAL by defendant from Thompson, J., at March-Spril Term, 1945, 
of LEE. 

Criminal prosecution upon indictment charging defendant with the 
crime of rape of a named female person. 

Verdict: Guilty of rape as charged in the bill of indictment. 
Judgment : Death by asphyxiation in specific manner provided by law. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
iMoody and Tucker for the State. 

C. J .  Gates and R. 0. Everett for defendant, appellant. 
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WISBORXE, J. The record on this appeal only purports to be a tran- 
script of the record proper of the proceedings in the case in Superior 
Court. I t  contains no case on appeal and no assignment of error. But 
in brief filed and in oral argument in this Court i11 his behalf, defendant 
makes the point that the record on this appeal as originally certified 
fails to show that defendant mas arraigned, or was given an opportunity 
to plead in Superior Court, which are essential in judicial procedure in 
capital cases, citing authorities. 

However, upon the call of calendar of cases from the fourth judicial 
district for argument in this Court, the Attorney-General for the State 
suggested diminution of the record, and moved for certiorari in accord- 
ance with usual practice. The writ mas granted, and upon return thereto 
under date of 29 September, 1945, the Clerk of Superior Court of Lee 
County certifies "that the minutes of Lee County Superior Court for 
March-April Term, 1945, show the following on Superior Court Minute 
Docket #9 at page 251: State v. Burnette Williams #5763. Defendant 
Burnette Williams brought into open court and duly arraigned and 
plead not guilty and placed himself for trial on God and his country. 
Gavin & Jackson of local Bar appointed to represent defendant at this 
trial. Court ordered special venire which was drawn in open court and 
in  presence of defendant," and that "The minutes for this day, March 
26th) 1945, in which the above record appears, is signed C. E .  Thompson, 
Judge Presiding." 

Therefore, the point made by defendant must fail. 
The record in other respects appears to be regular and in accordance 

with the course and practice in the courts. 
Hence, in absence of apparent error upon the face of the record as 

corrected, we find in judgment below 
No error. 

LEOLA C. OLDHAJI r. LACY T. OLDEIAX. 

(Filed 10 October, 1945.) 
1. Divorce 13, 1 5 -  

Two separate remedies are provided by G. S.. 50,16, one for alimony 
without divorce, and second. for reasonable subsistence and counsel fees 
pendent0 lite. The amounts allowed are determined by the trial court 
in his discretion, and are not reriewable : either party, ho\?-erer. may apply 
for a modification at any time before the trial of the action. This power 
is constitutionally exercised without the intervention of a jury. 
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2. Same- 
There is no defense that limits the power of the trial court to award 

subsistence pendente lite, under G. S., 50-16, except the defense of adultery 
as specified in the statute, so that the reasonableness of a separation agree- 
ment need not be determined before the court can award temporary 
allowances. 

APPEAL by defendant from Wil l iams ,  J., at Chambers, Sanford, X. C., 
30 June, 1945. From LEE. 

This is an action for alimony without divorce. 
The defendant, in answering, pleads, in bar of the relief sought, among 

other things, a separation agreement entered into between the plaintiff 
and defendant 24 April, 1942, and duly recorded in the office of the 
Register of Deeds of Lee County, K. C., on 19 March, 1943. 

Plaintiff applied for subsistence and counsel fees pendente li le,  under 
G. S., 50-16. From an order making such allowance, the defendant 
appeals and assigns error. 

K.  R. Hoyle  for p1ainti.f. 
M. G. Boyet te  for defendant.  

DENRY, J. Defendant's sole exception is to the refusal of his Honor 
to dismiss the action and to the signing of the order allowing temporary 
subsistence and counsel fees to the plaintiff. 

G. S., 50-16, provides for two separate remedies, one for alinlony 
without divorce, and second, for reasonable subsistence and counsel fees 
pendente l i f e .  McFetters  v. XcPet ters ,  219 X. C., 731, 14 S. E. (2d), 
833. The amounts allowed to a plaintiff for subsistence pendente li te 
and for counsel fees are determined by the trial judge in his discretion, 
and are not reviewable; either party, however, may apply for a modifi- 
cation of the order at any time before the trial of the action. Tiedemann  
v. Tiedemann ,  204 N.  C., 682, 169 S. E., 422. R e  know of no defense 
that limits the power of a trial court to award subsistence pendente li te,  
under G. S., 50-16, except the defense specified in the statute. Ezpressum 
facit cessure tact i tum.  Shore v. Shore,  220 X. C., 802, 18 S. E. (2d), 
353 ; Allen ?;. Allen,  180 N .  C., 465, 105 S. E., 11. The defense specified 
in the statute is:  "That in all applications for alimony under this 
section it shall be competent for the husband to plead the adultery of 
the wife in bar of her right to such alimony, and if the wife shall deny 
such plea, and the issue be found against her by the judge, he shall make 
no order allowing her any sum whatever as alimony, or for her support, 
but only her reasonable counsel fees." Therefore, in an action for 
alimony without divorce the ~ a l i d i t y  or reasonableness of a separation 
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agreement need not be determined before the court can award temporary 
allowances. The statute expressly provides that such allowances may 
be made "pending the trial and final determination of the issues involved 
in such action." T a y l o r  v. T a y l o r ,  197 N .  C., 197, 148 S. E., 171. See 
also Barbee v. Barbee,  187 N.  C., 538, 122 S. E., 177, and Peele  v. Peele,  
216 N. C., 298, 4 S. E. (2d), 616. I n  the last cited case, Seawel l ,  J., in 
speaking for the Court, said: "To summarize, the allowances pendente 
l i te  form no part of the ultimate relief sought, do not affect the final 
rights of the parties, and the power of the judge to make them is consti- 
tutionally exercised without the intervention of the jury." 

The judgment of the court below is 
Affirmed. 

STATE v. JOHX C. MILLER. 

(Filed 10 October, 1945.) 

1. Assault and Battery §§ 7d, 11- 

In a prosecution for assault with a deadly weapon, where the fact that 
defendant shot the State's witness with a pistol is not controverted, the 
only plea being self-defense, there is sufficient evidence for the jury. 

2. Assault and Battery §§ 7d, 1 3 -  

When there mas evidence of an assault with a deadly weapon and none 
of simple assault, the court properly charged the jury that  the^ could 
return one of two verdicts, either guilty of assault with a deadly xveapon 
or not guilty. 

APPEAL by defendant from Arms t rong ,  J., at March Term, 1945, of 
WILKES. NO error. 

The defendant was charged with an assault with deadly weapon, to 
wit, a pistol, upon the person of the State's witness. There was a verdict 
of guilty, and from judgment thereon the defendant appealed. 

Attorney-General  MciMullan and  Assis tant  At torneys-General  Rhodes ,  
M o o d y  and T u c k e r  for the  S ta te .  

T r i v e t t e  & Holshouser  for defendant .  

DEVIN, J. That the defendant intentionally shot the deceased with a 
pistol, wounding him in the thigh, was not controverted. The defendant 
pleaded self-defense and offered evidence tending to support his plea. 
However, the jury has accepted the State's view of the transaction and 
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CREECH v. ASSURANCE CO. 

has convicted the defendant of unlawfully assaulting the State's witness 
) mith a deadly weapon. 
I The defendant assigns error in the ruling of the court as to the intro- 

; duction of certain testimony, and in the charge to the jury. We have 
examined each of the exceptions noted and find them without substantial 
merit. Since there was no evidence of simple assault, the court properly 
charged the jury they could return one of two verdicts, either guilty of 
assault with deadly weapon or not guilty. S. v. Smith, 201 W. C., 494, 
160 S. E., 577; S. v. Gregory,  223 N .  C., 415, 27 S. E. (2d), 140. 

The evidence was sufficient to carry the case to the jury, and we per- 
ceive no ruling on the part of the trial judge which would warrant a new 
trial. The verdict and judgment will be upheld. 

No  error. 

JESSE S. CREECH v. SUK LIFE ASSURAXCE COMPANY OF' CANADA. 

(Filed 10 October, 1945.) 
Insurance 5s 30a, 37- 

In an action by plaintiff, the insured in a policy of life insurance mith 
defendant, where there are allegations and evidence, pro and con, as to 
whether or not the plaintiff paid premiums sufficient to Beep the policy 
in force, the jury answering the issue for defendant, there is no error. 

APPEAL by plaintiff from T h o m p s o n ,  J., at April Term, 1945, of 
JOHNSTON. No error. 

Civil action on a life insurance policy here on former appeal. Creech  
v. Assurance Co., 224 N. C., 144. 

There was verdict and judgment for defendant and plaintiff appealed. 

E. G. Hobbs  and L y o n  & L y o n  for plaint i f f ,  appel lant .  
Abel l ,  Shepard  & W o o d  and  Smith, W h a r f o n  d2 J o r d a n  for de fendan t ,  

appellee.  

PER CURIARI. The plaintiff contends that the insured paid the first 
annual premium on the policy and in addition paid four quarterly pre- 
miums during said year. The defendant contends that the insured, being 
unable to pay the first annual premium, arranged to convert the policy to 
a quarterly premium-payment policy. I f  the facts are as contended by 
the plaintiff, then the policy, by reason of its extension provisions, was 
in full force and eflect at  the time of the death of the insured. I f  as 
contended by defendant, i t  had lapsed. The jury answered the issue in 
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favor  of the  defendant. N o  prejudicial e r ror  is made to appear. T h e  
verdict and  judgment must  stand. 

N o  error. 

FIRST-CITIZESS BASK & TRUST COMPAST, GUARDIAN, SUCCESSOR TO 

C .  G. GRADT, GUARDIAN O F  HENRY A. HODGES, ISCOMPETEST, V. 
JAJIES D. PARKER AKD WIFE, -4GXES A. PARKER. 

(Mled 17 October, 1946.) 

1. Bankruptcy § 9: Guardian and Ward §#  13, 21- 
Where a guardian lends to himself a large part of his ward's estate, 

keeps no accounts, commingles the assets of the guardianship with his 
personal funds, and fails to account for the estate, a judgment against 
him, for the funds so unaccounted for, is  not affected by the guardian's 
subsequent discharge in bankruptcy. Bankruptcy Act, see. 17. 11 U. S. 
C. A. 35. 

2. Guardian and Ward §§ 13, 20, 21- 

I t  is the duty of a guardian to keep his ward's money and property 
separate from his own; to keep an account thereof; to make authorized 
investments, not in his own name, but a s  guardian; to keep those invest- 
ments separnte from his own ; and, when called upon to do so, to account 
for same either in cash or in approved securities. 

3. Guardian and Ward # 21- 
While a guardian is held to a high degree of diligence and good faith, 

he is not ordinarily an insurer of funds which come into his hands. 

4. Guardian and Ward 5s 13, 21- 
If  a gnardian, in good faith and with due diligence, invest< the funds 

of his ward in loans upon real estate in which he has no interest and loss 
occurs by reason of the snbsequent depreciation in value of the security 
or other cause over which he has no control, he is protected from liability 
therefor. And he may discharge himself a t  the termination of his trust 
by turning orer and accounting for authorized investments, taken in good 
faith as  n result of prudent manngement, even though such securities are 
not then worth face value. 

5. Same- 
A guardian has no right to mingle guardianship funds with his onn and 

use them a s  such or to profit by the use thereof, and if he does so com- 
mingle such funds and use them in his own business or for his personal 
advantage, he is guilty of a conversion. 

6. Same- 
Embarking the ward's funds in business ventures is such a violation 

of the t rust  as  to make the guardian and his sureties immediately 
liable for a conversion of the funds, unless clone in accordance with 
statute. ( G .  S., 33-23, -24.) 
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7. Bankruptcg § 9: Guardian and Ward 5 21: Fiduciaries § 2- 

"Defalcation" as used in criminal statutes implies some moral dere- 
liction, but in see. 17 of the Bankruptcy Act, 11 U. S. C. A. 35, it is a 
broader term and includes any failure of a guardian or other person 
acting in a fiduciary capacity to account for trust funds. Examples cited. 

8. Fiduciaries § 2: Judgments §§ 1, 239- 
The fiduciary character of a debt does not clepend upoil its form but the 

manner of its origin and the acts by which it is incurred, and reducing 
such debt to judgment does not affect it, for the court will look behind 
the judgment to discover the original character of the liability. 

APPEAL by defendants, movents, from Thompson, J., at  April Term, 
1945, of JOHNSTON. Affirmed. 

Motion in the cause t o  stay executions issued on two certain judgments 
docketed in the office of the  Clerk of the Superior Court of Johnston 
County. 

On 28 Sorember,  1928, movent James D. Parker, a practicing lawyer 
in  the town of Smithfield, qualified as guardian of Henry  A. Hodges, 
incompetent war veteran. 

On 10 January,  1929, he received from a former guardian or his 
surety $5,179.91. On the same day he loaned to himself the sum of 
$4,000. I n  evidence of the "debt7' thus created he executed a note pay- 
able to H. V. Rose, Trustee, and he also executed a trust deed to  Rose 
conveying certain real property as security for the payment thereof. 

Thereafter, through 31 May, 1932, he, as guardian, received from the 
Government monthly benefit payments totaling $4,250. H e  commingled 
these funds with his own. 

On 4 July,  1932, after a petition for his removal had been filed, he 
resigned and C. G. Grady was appointed guardian in his stead. 

On 26 June,  1933, Grady, guardian, instituted an  action against 
defendant Parker  and his surety to recover the guardianship funds for 
which he had not accounted. When the cause came on to be heard the 
jury  found that  Parker  ha2 commingled the guardianship funds with 
his own rnd, except as to some srnall amounts, had not accounted there- 
for, and fixed the amount due a t  $8,023.81, with interest from 1 January,  
1932. Judgment was entered on the rerdict. B y  reason of the then 
financial condition of Parker's surety the judgment was not satisfied but 
is still outstanding and unpaid. 

On  6 February, 1935, Grady, guardian, instituted suit against Parker 
and his wife alleging the $4,000 loan by Parker  to himself, the execution 
of the note and trust deed and the default thereon. H e  prayed judgment 
for the amount due and a decree of foreclosure of the trust deed. When 
the cause came on for hearing the jury answered the issues in favor of 
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plaintiff and judgment was entered on the verdict. The land was fore- 
closed. After the payment of taxes and expenses only $533.12 remained 
for credit on the judgment, which is still outstanding and unpaid. 

The $4,000 represented by this judgment is a part of the total repre- 
sented by the first judgment. 

On 18 December, 1940, Parker filed a petition in the bankruptcy court 
alleging that he was "primarily bona fide personally engaged in" farm- 
ing operations and seeking a composition with creditors as authorized by 
see. 75 of the Bankruptcy Act, known as the Frazier-Lempke Act. Being 
unable to effect a composition, he amended his petition and prayed that 
he be adjudged a bankrupt, and he was on 18 July, 1941, adjudged bank- 
rupt as provided by see. 75 (s) of said Act. Thereafter his property was 
appraised. The appraisal disclosed that he owned farm land of the 
value of $3,890, livestock, $183, and farming implements, $47, together 
with other professional and personal property. On 20 March, 1944, he 
paid into court, by assumption of liens and a small sum in cash, the full 
amount of the appraised value of his property. Thereupon on 21 April, 
1944, order was entered that title to the two farms reinvest in the bank- 
rupt, subject to certain liens. The funds representing the appraised 
value were applied to liens superior to the liens of plaintiff. Thereafter, 
on 1 June, 1944, defendant was "discharged from all debts and claims 
which are provable by said Act against his estate, except such debts as 
are, by said Act, excepted from the operation of a discharge in bank- 
ruptcy." 

Some time after the bankruptcy proceeding C. G. Grady resigned as 
guardian and the First-Citizens Bank & Trust Company was appointed 
in his stead. 

On 29 January, 1945, the clerk, on application of the guardian, issued 
execution on each of the judgments rendered against Parker. 

On 7 February, 1945, Parker appeared before the clerk and filed a 
verified ~ e t i t i o n  alleging that said judgments were discharged by the 
order of discharge in bankruptcy and moved that said executions be stayed 
and recalled. Notice was issued and a hearing was had, after which the 
clerk denied the motion. The movent appealed. On appeal the judge 
below found the facts, affirmed the order of the clerk and directed that 
new executions be'issued to be proceeded with as provided by law. Movent 
excepted and appealed. 

L y o n  & L y o n  for plaintiff, appellee. 
J. I r a  Lee f o r  defendant, appellant. 

BARNHILL, J. The Bankruptcy Act, see. 17, 11 U. S. C. A. 35, pro- 
vides that a discliarge in bankruptcy shall release the bankrupt from 
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W u s ~  Co. v. PARKER. 

all his provable debts except such as ". . . (fourth) were created by 
his fraud, embezzlement, misappropriation, or defalcation while acting 
as an officer or in  any fiduciary capacity . . ." Do the judgments in 
question come within the quoted exception ? This is the decisive question 
presented by this appeal. 

I t  is the duty of a guardian to keep his ward's money and property 
separate from his own; to keep an account thereof; to make authorized 
investments, G. S., 34-13, not in his own name, but as guardian; to keep 
those investments separate from his own; and, when called upon to do 
so, to account for the same either in cash or in approved securities. 

While he is held to a high degree of diligence and good faith, he is not 
ordinarily an insurer of funds which come into his hands. Stroud v. 
Stroud, 206 N .  C., 668, 175 S. E., 131. 

I f  he, in good faith and with due diligence, invests the funds of his 
ward in loans upon real estate in which he has no interest and loss occurs 
by reason of the subsequent depreciation in value of the security or other 
cause over which he has no control, he is protected from liability there- 

znson v. for. Sheets v. Tobacco Co., 195 N.  C., 149, 141 S. E., 355; Rob' 
Ham, 215 N.  C., 24, 200 S. E., 903. 

H e  may discharge himself at  the termination of his trust by turning 
over and accounting for authorized investments taken in good faith as a 
result of prudent management of his ward's estate even though the 
securities are not then worth face value. Cobb v. Fountain, 187 N. C., 
335, 121 S. E., 614. 

Conversely, a guardian has no moral or legal right to mingle trust 
funds with his own and use them as such or to profit by the use of funds 
belonging to his ward. Roebuck v. Surety Co., 200 N.  C., 196, 156 S. E., 
531; Phipps v. Indemnity Co., 203 N. C., 420, 166 S. E., 327; In  re 
Allard, 141 Pac., 661; I n  re Boyer, 174 N .  E., 714; Fincher v. Monteith, 
5 Lea (Tenn.), 144; McIntir~ v. Bailey, 110 N. W., 588. 

Tf he commingles the guardianship funds with his own and uses them 
in his business or for his personal advantage he is guilty of a conversion 
under the statute. Winstead u. Sfanfield, 68.N. C., 40; U r y  21. Brown, 
129 N.  C., 270; Dufie v. Williams, 148 N.  C., 530. 

"Embarking the ward's funds in business ventures is even more fla- 
grantly improper when they are used in the business of the guardian 
himself. Such a violation of the trust makes the guardian and his sure- 
ties immediately liable as for a conversion of the funds.'' 25 Am. Jur., 
53. (See G. S., 33-24, enacted subsequent to the acts complained of.) 

We must assume that Congress, in using the word "defalcation" in 
sec. 17 of the Bankruptcy Bct, 11 U. S. C. A., 35, was not engaged in the 
redundant use of synonymous words but included the term for a purpose. 
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TRUS'I' Co. v. PARKER. 

I t  was intended to  cover defaults other than malversations implied by 
(I fraud," "embezzlement," and "misappropriation," else it adds nothing 

to those terms. 
('Defalcation" as used in a criminal statute implies some moral dere- 

liction, but in this context it is a broader term and includes any failure 
of a guardian or other person acting in a fiduciary capacity to account 
for trust funds. I t  means the failure of a fiduciary to account for money 
received in his fiduciary capacity. Banlc d T r u s t  Co. v. Herbst ,  93 F. 
(2d),  510, 114 A. L. R., 769; S u r e t y  Co. v. Lanza,  42 S. Y .  S. (2d), 
370; Orndorff 1;. S. ex rel. McGill.  108 S.  W. (2d),  206; In re H ~ r b s f ,  
22 F.  Supp., 353; I n  re ~11essmore's Estate ,  290 Pa., 107;  26 C. J. S., 
663. 

I t  has been hkld to include the failure of :  a treasurer, on demand, to 
account for overdraft of his account with his company, Bannon I ) .  

l inauss ,  13 K. E. (2d), 733; a sheriff to account for public money, 
Orndor f  v. 8. e z  rel. XcGill ,  supra; a postmaster to account for Govern- 
ment funds, Sure ty  Co. v. Wit t ich ,  240 X. W., 888; an  administrator to 
account to his successor, Loan Co. v. Campbell,  35 S. W. (2d),  75;  an  
executor to account for money received, I n  re Messmore's Estate ,  supra;  
a receiver to return money received as compensation in accordance with 
a judgment modifying the original award, In re Herbst ,  supra; an 
attorney to account for money received for his client, In re Gelson, 12 
Fed. Supp., 924; a receiver to account for trust funds used by him, Banlc 
4 l 'rust Co. v. Ii-erbsf, supra; a testamentary trustee to  account for 
funds borrowed under agreement with his co-trustees, Fine  v. Saul ,  188 
S .  E., 439; Brown v. Robey,  27 S .  W.  (2d),  590; a trustee to pay a note 
g i ~ e n  to cover loss caused by his use of funds, C u l p  v. Robey,  299 S. W., 
846; and an  administratrix to pay the loss resulting from improper 
investments, I n d e m n i f y  Co. z.. Covington, 14  N.  Y .  S. (2d), 683. I n  
each instance it was held that  the debt created by such defalcation was 
not discharged by bankruptcy. 

On the very day movent received the money in the hands of his prede- 
cessor he appropriated $4,000 to his own use. That  this transaction was 
cloaked in the form of a loan does not remove the implications of his 
act. As other funds were receired he commingled them with his owl1 
and used them as such. Except for about $1,600 used for the support 
of his ward, he has failed to account for any of the trust estate. 

Congress made provision to relieve an insolvent debtor of his obliga- 
tions, but there is nothing in the Act to indicate an  illtention to discharge 
a debt which arose out of his mismanagement, misuse, or misappropria- 
tion of trust funds. The assets of the trust estate do not pass to the 
trustee in bankruptcy and debts created by a default in accounting there- 
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for are not within the purview of the bankruptcy statute. Otherwise 
the bankrupt would profit by his own wrong. 

Clearly then, under the facts here disclosed, the failure of movent to 
account to his successor guardian constituted a defalcation while acting 
in a fiduciary capacity. The liability thus created is not dischargeable 
by a decree in bankruptcy. 

As said by this Court in Sirnpson v. Sirnpson, 80 N.  C., 332: "That 
the judgment recovered for the mismanagement and waste of the infant's 
(ward's) estate is a debt incurred or created by the defendant 'while 
acting in a fiduciary character' and consequently not affected by the dis- 
charge, is too plain to admit of debate." Culvert v. Peebles, 80 N .  c., 
334. 

That the plaintiff's claims were reduced to judgment does not affect 
this conclusion. The judgment in each instance ascertains and fixes the 
amount of the defalcation, but it still remains a debt created by the 
defalcation of the movent while acting in a fiduciary capacity and, under 
see. 17 of the Bankruptcy Act, is exempt from the operation of the dis- 
charge. S i m p s o n  v .  S impson ,  supra;  Boyn ton  v. Ball ,  121 U. S., 457, 
30 L. Ed., 985; Rice v .  Guider,  265 N .  W., 777; S u r e t y  Co. v .  Lanza ,  
supra. For other authorities see note 57, page 169, 11 U. S. C. A. 35. 
The fiduciary character of the debt does not depend upon its form but 
the manner of its origin and the acts by which it is incurred, Sirnpson 
v. Simpson ,  supra, and the Court will look behind the judgment to dis- 
cover the original character of the liability. Guernsey v .  hTapier, 275 
Pac., 724. 

The judgments in question constitute liens upon the property of 
movents and plaintiff is entitled to execution for the enforcement thereof. 
S a m p l e  v .  Jackson, ante, 380. 

Since the judgment liens were not discharged by the decree of bank- 
ruptcy but are still in effect, i t  is unnecessary for us to discuss the con- 
tention that movent was not a bona fide farmer at  the time he filed peti- 
tion in the bankruptcy court or to decide the other questions debated in 
the briefs. 

The judgment below is 
Affirmed. 



I N  THE SUPREME COURT. 

STATE v. EDWARD MAYS. 

(Filed 17 October, 1945.) 

1. Evidence 8 48b: Criminal Law $8 31a, 31h- 
In  a prosecution for murder, where, af ter  a proper foundation was laid 

for  the question, a physician who had examined the body was asked by 
the State his opinion as  to the cause of death and replied, "My opinion 
is  that  she died from suffocation from the dress being crammed over her 
a i r  passages," such expert testimony is proper and competent, and there 
being no objection to the answer and no motion to strike, the prisoner 
waived any ground for objection to so much of the answer as  may not be 
responsive to the question. 

8. Criminal Law 9 3- 
A confession, prima facie vohintary and admissible, is  proper and com- 

petent a s  evidence, no fact or circumstance tending to impeach its volun- 
tariness being made to appear. 

3. Criminal Law 8 38a- 
Photographs to illustrate the testimony of witnesses, in a prosecution 

for  murder, respecting wounds found on the body of deceased were com- 
petent; and being admitted, it  was not improper to permit the jury to  see 
them. Otherwise they would neither corroborate nor explain. 

4. Criminal Law 8 Sld- 
In  a prosecution for murder, a n  exception for that the court admitted 

testimony a s  to the similarity of the footprints of defendant and certain 
prints found a t  and about the premises, where the crime was committed, 
cannot be sustained. The condition of the prints only goes to the weight 
of the evidence. I t  is likewise permissible to offer in evidence a cast or 
moulage of such footprints. 

5, Homicide 88 3, 4c- 

Proof that  a homicide was comnlitted in the perpetration or attempted 
perpetration of rape makes the crime murder in the first degree and 
dispenses with the necessity of proof of premeditation and deliberation. 
G. S., 14-17. 

6. Homicide 2 7 0  
There being sufficient evidence of murder in the first degree and no 

element of murder in the second degree or of manslaughter being made 
to appear, the court properly limited the possible verdicts to guilty of 
murder in the first degree or not guilty. 

7. Homicide 88 14, 25- 
Where the bill of indictment charges the capital felony of murder in 

the language of the statute, G. S., 15-144, containing every necessary aver- 
ment, proof that  the murder was committed in the perpetration of a 
felony constitutes no variance between allegata and probata. If defend- 
an t  desired more definite information, he had the right to request a hill 
of particulars, in the absence of which he has no cause to complain. 
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8. Homicide 10- 

If a defendant possesses sufficient sanity to enable him to commit the 
crime of rape, then he is legally responsible for the homicide that results 
from his act. 

APPEAL by defendant from Burgwyn, Special Judge, a t  July  Special 
Term, 1945, of LEE. NO error. 

Criminal prosecution tried on bill of indictment charging the defend- 
ant with the murder of one Mattie L. Salmon. 

The deceased, about 75 years of age, lived alone in a four-room house. 
On the morning of 17 June, 1945, she was found lying on her bed dead. 
Her clothing was pulled up about her shoulders, most of her body was 
exposed, and her bed was "all torn up." 

"Her body was turned slightly to the left side, with her head towards 
the head of the bed, on the pillow, with her right limb drawn up slightly, 
her lower limb. Her hands were up, not over her head but in an upright 
position. Her mouth had bruise areas all the way around and there 
were abrasions on her lower and upper lips, bleeding slightly from the 
lips. The abrasions and bruises were entirely around her mouth, the 
worst part being on left corner and lower lip. There wasn't anything 
in her mouth, no foreign substance, but this dress was over her mouth 
and shoulder, right shoulder. This dress here, this bloody part, was over 
her mouth and right shoulder. No part of it was in her mouth. The 
blood was on that area adjacent to her mouth, was directly over it. 

". . . Her arms, wrists and elbows were drawn up, some bruises on 
her arms and wrists, skin not broken but bluish area." 

The wounds about her mouth were produced by pressure as if some- 
thing were being pressed in her mouth. 

A post-mortem examination disclosed bruises, abrasions, and tears, 
and the presence of spermatozoa. 

There was evidence that one of the screen windows had been torn from 
its fastening and was placed loosely in the window. Tracks were found 
leading to and from the house. When compared, they appeared to have 
been made by the shoes of defendant. There was evidence of other 
facts and circumstances, including the testimony of two physicians, that 
deceased died from suffocation. 

When defendant was arrested he made a detailed statement, the sub- 
stance of which was consistent with the facts and circumstances testified 
to by State witnesses. He  admitted he broke and entered the 'home of 
deceased and criminally assaulted her and that in so doing he crammed 
a cloth or dress in her mouth. He said that when he left he did not 
know she was dead. 
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Testifying in his own behalf, he denied that he knew- the deceased or 
had ever been to her home or that he committed the crime charged. He  
also denied having made any of the incriminating statements about 
which the officer testified. He  also offered evidence tending to show that 
he '(does not have the sense of a man," "of an average white man," and 
"he has the mind of a 10 or 12 year old boy." He  is ignorant and 
unlettered. 

There was a verdict of "guilty of murder in the first degree." The 
court pronounced sentence of death and defendant appealed. 

Attorney-General XclMullan and Assistant Attorneys-General Rhodes, 
Xoody, and Tucker for the State. 

E. L. Gavin and D. B. Teague for defendant, appellanf. 

BAXKHILL, J. Dr. J. F. Foster examined the body of the deceased 
and being asked his opinion as to the cause of death he replied, "My 
opinion is that she died from suffocation from the dress being crammed 
over her air passages." Foundation was laid for the question which 
elicited this response. 

Expert testimony as to the cause of the death was competent. Fre- 
quently it is the only available means of proving that fact. The question 
was proper and there was no objection to the answer or motion to strike 
the part thereof which undertook to give the means used. Defendant 
waived any grounds for objection to so much of the answer as may not be 
responsive to the question. S.  v. Lefevers, 216 N. C., 494, 5 S. E. (2d), 
55; S. v. Hudson, 218 N. C., 219, 10 S. E. (2d), 730; S. c. Gooding, 
196 N.  C., 710, 146 S. E., 806; Luttrell v. Hardin, 193 N.  C., 266, 136 
S. E., 726. 

The confession was prima facie voluntary and admissible in evidence. 
S. v. Grass, 223 N.  C., 31, 25 S. E. (2d), 193; S. 1;. Wagstaf, 219 9. C., 
15, 12 S. E. (2d), 657. No fact or circumstance tending to impeach its 
voluntariness is made to appear. 8. v. Grass, supra; S. v. Exum, 213 
N .  C., 16, 195 S. E., 7 ;  S. v. Wagstaff, supm. 

Photographs to illustrate the testimony of witnesses respecting wounds 
found on her body were competent. Being admitted, it was not improper 
to permit the jury to see them. Otherwise they would neither illus- 
trate nor explain. S. c. Shepherd, 220 N. C., 377, 17 S. E. (2d), 469; 
S. u. Miller, 219 N .  C., 514, 14 S. E. (2d), 522; S. v. Holland, 216 
N .  C., 610, 6 S. E. (2d), 217; S. v. Jones, 175 N .  C., 709, 95 S. E., 576. 
See also Janocich v. S., 256 Pac., 359, where the facts were similar. 

Exception for that the court admitted testimony as to the similarity 
of the footprints of defendant and certain prints found at and about the 
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premises cannot be sustained. The condition of the prints only goes to 
the weight of the evidence. S. v. Loury ,  170 N. C., 730, 87 S. E., 62; 
S.  v. McLeod, 198 iY. C., 649, 152 S. E., 895. 

I t  was likewise permissible for the State to offer in evidence a cast 
or moulage of such footprints. This is just another way of recording, 
portraying or "photographing" the appearance, shape, form and contour 
of this particular type of object. Hnley T. S f a f e ,  84 Tex. Cr. dpp., 629, 
209 S. TI;., 675; 8. v. Simons, 172 Wash., 438, 20 Pac. (2d), 844. 

(( A murder . . . which shall be committed in the perpetration or 

attempt to perpetrate any . . . rape . . . shall be deemed to be murder 
in the first degree . . ." G. S., 14-17. When a homicide is committed 
in the perpetration of the capital felony of rape the State is not put to 
proof of premeditation and deliberation. Proof that the homicide was 
committed in the perpetration or attempted perpetration of the felony 
of rape is all that is required. S. v. Dunheen, 224 N. C., 738. 

There is abundant evidence in the record tending to establish this 
fact. The evidence tends to point to the defendant as the one who com- 
mitted the offense. No element of murder in the second degree or man- 
slaughter is made to appear. Hence the court properly limited the pos- 
sible verdicts to guilty of murder in the first degree or not guilty. S. L.. 

Miller, supra;  8. 21. Afyers, 202 N. C., 351, 162 S. E., 764; 8. v. Donnell, 
202 S. C., 782, 164 S. E., 352; 8. v. Satterfield, 207 N .  C., 118, 176 
S. E., 466; S. v. Sewsome, 195 N .  C., 552, 143 S. E., 187; S. v. M'iggins, 
171 K. C., 813, 89 S. E., 58. 

The bill of indictment charges the capital felony of murder in the 
language prescribed by statute. G. S., 15-144. I t  contains every arer- 
ment necessary to be made. S. v. Arnold, 107 N .  C., 861; S. v. R. R., 
125 S. C., 666. Proof that the murder mas committed in the perpetra- 
tion of a felony constitutes no variance between allegata and probafa. 
S.  v. Fogleman, 204 N .  C., 401, 168 S. E., 536. If the defendant desired 
more definite information he had the right to request a bill of particu- 
lars, in the absence of which he has no cause to complain. 

Thether  the evidence offered on the plea of insanity was sufficient to 
be submitted to the jury we need not decide. The court below submitted 
i t  to the jury for their consideration under a charge that is free from 
error. This was all that the defendant could demand. 

I n  this connection we may note that the mental capacity of the defend- 
ant to deliberate and premeditate is not at  issue. I f  he possessed suffi- 
cient sanity to enable him to commit the crime of rape then he is legally 
responsible for the homicide that resulted. 
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The  other exceptive assignments of error have received consideration 
commensurate with the gravity of the case. They fai l  to disclose any 
cause for disturbing the verdict. 

I n  the trial below we find 
N o  error. 

MABEL LOFTIN A N D  HUSBAND, ZEB LOFTIN, v. MAUDE KORNEGAY, 
ADMINISTRATRIX OF THE ESTATE OF PRINCE KORNEGAY, DECEASED ; 
MAUDE KORNEGAY, INDIVIDUALLY ; JOHRTNIE LEE BOATWRIGHT 
AND HUSBAND, .................... BOATWRIGHT, AND ROBERT KORNEGAY 
AND WIPE, .................... KORKEGAY. 

(Filed 17 October, 1945.) 
Trusts § l b -  

A parol agreement in favor of a grantor, entered into a t  the time of or 
prior to the execution of a deed, and at variance with the written con- 
veyance, is unenforceable in the absence of fraud, mistake, or undue 
influence. Such an agreement would be tantamount to engrafting a parol 
trust in favor of a grantor upon his deed. which purports to conrey a fee 
title. A par01 trust in favor of grantor cannot be engrafted upon such 
a deed. 

APPEAL by defendants from Dizon, Special Judge, a t  March Term, 
1945, of WAYNE. 

This is an  action to establish a parol trust. 
Mabel Loftin, one of the plaintiffs, was the owner in  fee of a tract of 

land situate in Wayne County, containing 181h acres. On 22 October, 
1927, she, with the joinder of her husband, Zeb Loftin, executed and 
delivered to Btlas Price a mortgage deed to this tract of land. A second 
mortgage deed was executed by the plaintiffs to Atlas Price on 14 De- 
cember, 1927. The two conveyances were given to secure the payment 
of certain indebtedness to Atlas Price in the aggregate principal sum of 
$836.70. 

On  28 January,  1931, and while the indebtedness to Atlas Price 
secured by the two mortgage deeds was unpaid, but after the land was 
advertised for sale under the powers in the mortgage deeds, the plaintiff: 
executed and delivered to Prince Kornegay a deed with full covenants 
and warranties, for the said land. This deed was not recorded until 
17 December, 1941. The property had been advertised twice prior to 
the execution of this deed, and each time Prince Kornegay had been the 
last and highest bidder, and each time the bid had been raiced. On 
28 February, 1931, after thc lands had been offered for re-sale under the 
powers contained in the two mortgage deeds, and after Prince Eornegay 
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had again been the last and highest bidder for the property, in the 
amount of $1,250.00, Atlas Price, mortgagee, conveyed the land in fee 
simple to him. Kornegay paid only the principal and interest due Atlas 
Price, in the sum of $978.30, for the property. 

Plaintiffs allege that they were unable to pay Atlas Price the indebted- 
ness secured by their mortgages, that the property was in the process of 
foreclosure and they went to Prince Kornegay, an uncle of Mabel Loftin, 
and requested him to pay off the indebtedness and take the land for the 
repayment thereof; that Kornegay agreed to do so, but suggested that 
since foreclosure had been started it be allowed to proceed and that he 
would be present at  the sale and bid in the property for the plaintiffs, 
taking title thereto in his own name and that plaintiffs could remain 
in possession of the land and pay to him the sum of $100.00 per year 
until such time as they were in position to repay him the amount 
expended in their behalf, it being understood it would require approxi- 
mately $1,000.00 to pay the Price indebtedness. 

Beginning with the year 1931, the sum of $100.00 annually was paid 
by these plaintiffs to Prince Kornegay, until and including the year 
1935. Kornegay died in 1936, leaving surviving him his widow, Maude 
Kornegay, and two children, who are defendants in this action. 

Plaintiffs further allege that after the death of Prince Kornegay, they 
went to see Maude Kornegay, who was the duly qualified administratrix 
of Prince Kornegay, and offered to borrow a sufficient sum of money 
to pay the amount invested in the property by Prince Kornegay, and 
Maude Kornegay stated she understood the terms of the agreement and 
that she desired to continue the arrangement and that thereafter the sum 
of $100.00 was paid to Maude Kornegay each year through the year 
1944. 

Defendants deny all the pertinent allegations of the complaint, plead 
the three, seven and ten-year statutes of limitation and also plead estop- 
pel and laches. 

I n  1938, the plaintiffs failed to pay the defendants the $100.00, where- 
upon the defendants, alleging they were the landlords, instituted an 
action in the court of a justice of the peace of Wayne County, and 
obtained judgment for the rent for said year. Each year after the death 
of Prince Kornegay, Maude Kornegay gave a receipt for the $100.00, 
and designated the payment as rent. She demanded possession of the 
premises 1 January, 1945, whereupon plaintiffs allege they tendered to 
defendants the amount due under the contract and demanded a deed to 
the premises, and upon refusal to accept tender and execute deed, this 
action was instituted. 
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Defendants moved for judgment as of nonsuit at  the close of plaintiffs' 
evidence and renewed the motion at  the close of all the evidence. Motion 
overruled. Defendants except. 

Epon the issues submitted, the verdict of the jury was for the plain- 
tiffs, and judgment was entered accordingly. Defendants appeal, assign- 
ing error. 

D. H. Bland for plaintifs.  
J .  Faison Thomson for defendants. 

DENKP, J. We deem it unnecessary to discuss the provisions of the 
alleged oral agreement under which the plaintiffs seek to establish a 
parol trust in their favor against the widow and heirs at law of Prince 
Kornegay. Whatever the agreement might have been, the record dis- 
closes that after it was entered into, the plaintiffs executed and deliv- 
ered to Prince Kornegay a deed with full covenants and warranties, for 
the land in controversy. A parol agreement in favor of a grantor, 
entered into at the time of or prior to the execution of a deed, and at  
variance with the written conveyance is unenforceable in the absence of 
fraud, mistake or undue influence. Walters v. Walters, 172 N .  C., 328, 
90 S. E., 304; Cavenaugh v. Jarman,  79 S. E., 673; Gaylord v. Gaylord, 
150 N.  C., 222, 63 S. E., 1028. To permit the enforcement of such an 
agreement would be tantamount to engrafting a parol trust in favor of a 
grantor upon his deed, which purports to convey the absolute fee simple 
title to the grantee. A parol trust in favor of a grantor cannot be 
engrafted upon such a deed. Gaylord v. Gaylord, supra; Campbell v. 
A"j'gmon, 170 N .  C., 348, 87 S. E., 116; Chilton v. Smi th ,  180 K. C., 472, 
150 S. E.. 1 ;  Perry v. Sure ty  Co., 190 n'. C., 284, 129 S. E., 721; 
JlJaddell v. Aycock, 195 N. C., 268, 142 S. E., 10; Penland v. n'ells, 201 
S. C., 173, 159 S. E., 423; Carlisle v. Carlisle, ante, 462. 

Brown, J., in speaking for the Court, in Ricks v. Wilson,  154 N .  C., 
282, 70 S. E., 476, said: "The principle is well established in this State 
that where the grantee accepts a deed for property for which he himself 
pays nothing, under agreement, accompanying the delivery, that he will 
hold the same for the benefit of or convey the same to a third person, a 
parol trust is created in favor of the latter. But it is held that the 
grantor, in delivering a deed, cannot retain control of the property and, 
by parol, create a trust to be thereafter enforced in his own favor," 
citing Gaylord v. Gaylord, supra. 

Moreover, after the execution and de l i~ery  of the fee simple deed to 
Prince Kornegay by these plaintiffs, any agreement with the grantee, his 
administratrix, or his heirs, affecting the title to the land in controversy, 
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falls within the statute of frauds. Walters v. Waiters, supra; Kelly 71. 

McNeiW, 118 N.  C., 349, 24 S. E., 738; Hamilton v. Buckanan,  112 
N.  C., 463, 17 S. E., 159. 

Inasmuch as these plaintiffs executed and delivered to Kornegay a deed 
with full covenants and warranties, subsequent to the time they entered 
into the alleged parol trust agreement with him, the defendants' motion 
for judgment as of nonsuit should have been allowed. B a r e  v. Wed, 
213 K. C., 484, 196 S. E., 869; Gaylord v. Gaylo~d, supra. 

Reversed. 

JEFFERSOS STASDARD LIFE INSURANCE COMPANY, A CORPORATION, 
o. ETHEL BOOGHER, ELISE BOOGHER, LPLES HARRIS, A K D  WEST- 
ERN CAROLINA HILLS, ING. 

(Filed 17 October, 1945.) 

Mortgages 55 30c, 31c- 

Where plaintiff claimed title by deed of trustee in a deed of trnst and 
defendant denied plaintiff's title, eridence fo r  plaintiff, tending to show 
default in payment of the indebtedness secnred by the deed of trust 
which was foreclosed, is competent. 

STACY, C. J ,  took no part in the consideration or decision of this case. 

APPEAL by defendants from Bobbitf, J., at April Term, 1945, of 
~ ' A T ~ ~ U Q A .  

Civil action to recorer land, in which defendants deny title asserted 
by plaintiff. 

This case was here at Fall Term, 1944, and is reported in 224 N. C., 
563, 31 S. E. (2d), 771. The purpose of the action and statement of 
essential facts are there fully set forth-thereby rendering unnecessary 
a restatement of them here. d new trial was ordered. And on new 
trial the case was again submitted to the jury upon same issues as a t  
former trial, each of which was again answered in the affirmative. 
While the contest revolved in the main around the first issue as to 
whether the foreclosure sale, under which plaintiff asserts title, was 
advertised in the manner provided in the deed of trust, defendants' 
denial of plaintiff's title still remained. And plaintiff offered evidence 
tending to show default in payment of the indebtedness secured by the 
deed of trust under which the foreclosure mas had. Exceptions by 
defendants. Defendants also excepted to the ruling of the court in sus- 
taining objection to question as to whether plaintiff had foreclosed on 
any other loan on resort property in Blowing Rock. The question was 



494 I N  T H E  S U P R E M E  COURT. [225 

not answered, nor does the record show what the answer would have 
been. 

From judgment on verdict defendants appeal to  Supreme Court and 
assign error. 

Trivette d Holshouser and Smith, Wharton & Jordan for plaintiff, 
appellee. 

John W.  Aiken for defendants, appellants. 

WINBORNE, J. The exceptions taken by defendants and assigned as 
error, as hereinabove set forth, have been given due consideration and 
are found to be without merit. 

The  evidence offered by plaintiff to which exceptions are taken by 
defendants is competent, particularly in  view of defendants' denial of 
plaintiff's title. Even though defendants admit the purport of the evi- 
dence, the admission of i t  cannot be held for error. 

The  matter to which other exception is taken is immaterial and foreign 
to  the issue, and incompetent. Moreover, no harmful effect appears 
since the record fails to show what the answer would have been. 

Hence, in the judgment below we find 
N o  error. 

STACY, C. J., took no part  in the consideration or decision of this case, 

ROBERT H. COLERIAN r. ERNEST E. WHISNANT AND CLARENCE L. 
WHISNANT AND WIVES, MRS. LOUELLA P. WHISNANT AND MRS. 
ELSIE E. WHISNANT, TRADING AND DOING BUSINESS AS WHISNANT 
HOSIERY MILLS, WITH PRINCIPAL PLACE OF BUSINESS IN THE CITY OF 
HICKORY, IVORTH CAROLIKA. 

(Filed 31 October, 1946.) 
1. Patents § % 

In the exercise of the rights granted under Art. I, see. 8, cl. 8, of the 
U. S. Constitution, Congress has given to the Federal Courts exclusive 
jurisdiction of all cases arising under the patent-right laws of the United 
States, where the suit involves the construction of the patent laws, the 
validity of a patent, questions of infringement, or a t  least where it is 
made to appear that some right or privilege will be defeated by one con- 
struction or sustained by the opposite construction of the patent laws. 

2. Sam- 
But not every case involving rights conferred by the patent laws is 

beyond the jurisdiction of the State courts. When the action is brought 
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on a contract, or in tort, with respect to  the exercise of a patent right, 
the State court has jurisdiction; also in a suit to enforce the payment of 
royalties or license fees. And a suit to  enforce or set aside a contract, 
though connected with a patent, is not a case arising under the patent 
laws of the United States. 

3. Contracts 5s 16, 21- 
I n  a suit where it  appears, from a liberal construction of plaintiff's 

pleadings, that  his allegations a s  to conspiracy and fraud by defendants 
in connection with securing plaintiff's patent, the validity of which is  not 
challenged, a re  incidental and by way of inducement to the gravamen of 
the complaint, which is that  plaintiff's rights under the patent to  make 
use of and vend the patent appliances have been tortiously interfered with 
by defendants to plaintiff's damage, and that  plaintiff is entitled to  com- 
pensation or royalties upon the use of the patented devices by defendants 
a s  licensees, in  accordance with an agreement, the State court is not with- 
out jurisdiction and demurrer on that ground cannot be sustained. 

4. F r a u d  5 8: Contracts § 21- 
I n  a suit to avoid the effects of a contract, the execution of which is 

admitted, plaintiff alleging coercion by defendants in procuring his signa- 
ture, where no facts a re  alleged by plaintiff upon which coercion may be 
predicated and there a re  no allegations of fraud, the assertions of plain- 
tiff a r e  mere conclusions of the pleader, and demurrer to  the allegations 
of coercion was properly sustained. 

6. Courts § 11- 
All parties, to litigation growing out of a contract relative to the owner- 

ship and use of a patent, being citizens and residents of Korth Carolina, 
and the execution of the contract and all  the transactions thereunder and 
all acts complained of having taken place in this State, Federal anti-trust 
lams have no application thereto. 

6. Paten ts  § 1- 
The very object of patent laws is monopoly and their strength is in the 

restraint imposed on others to  exclude them from the use of the invention. 
The exercise of such restraint, within the field covered by the patent, is  no 
~,iolation of the anti-trust laws or of the rule against contracts in restraint 
of trade. 

7. Pa ten ts  5 3- 

The owner of a patent may sell his patent, or an undivided share there- 
in, t o  another and lawfully agree not to  compete with his vendee to the 
exclusion of himself. Such a contract is not invalid under the anti-trust 
statutes. 

Joint owners of a patent are competent to contract with each other with 
respect to the exercise of the exclusive rights conferred by the patent, or 
to assign their interest absolutely or upon condition. Such contracts are  
si~bject to the same rules of law a s  other contracts. 
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9. Clontracts § 5- 

Consideration is an essential element of a contract, and want of consid- 
eration constitutes legal excuse for nonperformance of an executory 
promise. 

10. Patents § 3: Contracts g 21- 

In a suit to avoid for want of consideration the sale of an interest in a 
patent and to recover damages for unlawful interference by defendants 
with plaintiff's efforts to realize on his invention, where plaintiff alleges 
that, while defendants own three-quarters of his patent and have paid the 
patent fees and some expenses and a small amount for another similar 
patent, plaintiff owns a one-quarter interest in the patent, and that de- 
fendants have appropriated his patent to their own use, and for two years 
have consistently and continuously prevented plaintiff from making con- 
tracts for the exercise of his rights in relation to his patent, preventing 
his using the patent himself or licensing its use by others or manufactur- 
ing the patented articles for sale, by threats of suits against those with 
whom plaintiff has attempted to deal, an actionable wrong is set out which 
is not vulnerable to demurrer. 

11. Contracts 1- 
The right to make a contract is both a liberty and a property right 

12. Contracts §# 16, 2- 
Unlawful interference with the freedom of contract is actionable, 

whether it consists in maliciously procuring the breach of a contract. or 
in preventing the making of a contract, when done, not in the legitimate 
exercise of defendant's own rights, but with design to injure the plaintiff, 
or to gain some advantage at his expense. 

APPEAL by plaintiff from Bobbitt, J., a t  May Term, 1945, of CATAWBA. 
This action was instituted by the plaintiff to recover damages on 

account of defendants' interference with his right to the use of certain 
patents, covering improved appliances in  the manufacture of hosiery, 
invented by him, and for compensation for the use of his invention by 
defendants i n  their hosiery mill. 

The  pleadings consisted of complaint, answer and reply. At the 
hearing defendants interposed demurrer o re  tewus on the ground that the 
plaintiff's complaint and reply failed to state a cause of action, and 
tha t  on the face of these pleadings the court was without jurisdiction. 
The demurrer mas sustained. Plaintiff's appeal from this disposition 
of the case requires examination of plaintiff's complaint, and of his reply 
in  response to defendants' answer, as these pleadings relate to the ques- 
tions raised by the demurrer. 

The  pertinent allegations of the complaint may  be stated as follows: 
During the year 1939, while plaintiff was an  employee in the hosiery mill 
in Hickory, S o r t h  Carolina, owned and operated by the defendants, 
Ernest E. and Clarence L. Whisnant, he inrented an appliance or 
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machine for putting stripes in men's hosiery while in process of manu- 
facture on circular knitting machines. Application for patent mas filed 
in U. S. Patent Office 7 December, 1939, and patent #2,237,270 was 
issued in 1940. Subsequently plaintiff devised certain improvements on 
the invention, for which patent #2,330,269 was issued and granted to 
plaintiff and Osben D. Hunt (superintendent in defendants' mill), as 
patentees, with an assignment of an interest therein to the two defendants. 
I t  was alleged, however, that the defendants were merely licensees, and 
that the use of the patented appliances was restricted to defendants' plant 
in Hickory. Plaintiff alleged that he was the sole inventor, and that 
the naming of Hunt  as co-patentee xas  procured by defendants as 
result of an unlawful conspiracy on their part with Hunt in order that 
defendants might control the patent, and that immediately after the last 
patent was issued Hunt  assigned his interest in the patent to the defend- 
ants, and that defendants have continuously used the appliance invented 
by plaintiff in their mill. Plaintiff alleged that he had demanded com- 
pensation for use of the machines invented by him but only received 
nominal and grossly inadequate sums therefor; that the patented device 
reduced the cost of manufacturing hose to the extent of 15c and 20c per 
dozen, and that defendants have used plaintiff's invention in the manu- 
facture and sale of 1,500,000 dozen pairs of hose. 

Plaintiff further alleged that he had made numerous efforts to make 
and distribute said attachments for use in various and sundry hosiery 
mills in North Carolina, but that on each occasion the defendants "have 
gone to the party approached by plaintiff and threatened, either directly 
or indirectly, to  institute proceedings to 'protect their interest,' or to 
institute proceedings to prevent the use of this plaintiff's invention by 
himself or any other person," and, further, that when plaintiff was con- 
sidering a proposition with parties in Hickory for the use of these attach- 
ments on a partnership basis defendants approached said parties with 
result they canceled the proposition; that defendants by threats to sue 
the proprietors of machine shop if they attempted to manufacture any of 
these appliances, have prevented plaintiff from having any of the pat- 
ented devices made; that such interference has continued over a period 
of two gears and defendants have consistently prevented this plaintiff 
from making, using or selling the appliances invented by him; that 
defendants have appropriated plaintiff's invention to their exclusive use, 
installed the appliances so patented in their mill, and forbidden the use 
or sale by plaintiff of any of said appliances. For this interference with 
the use of his patent plaintiff alleges he has suffered damages to the 
extent of $150,000. H e  further alleges that defendants have greatly 
prospered by the use of his invention, and that he is entitled to recover 
for royalties on the use of his invention in the amount of $75,000. 
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The defendants in their answer admit the issuance of the patents set 
out in the complaint, but allege that a contract and assignment, dated 
3 October, 1939, was entered into by and between the plaintiff and 
Hunt, parties of the one part, and the defendants, of the other part, 
which contained stipulations and agreements that plaintiff and Hunt  
thereby assigned and sold to the defendants one-half interest in the 
invention for which the parties of the first part were about to apply 
for letters patent, and that each of the parties thereby became entitled 
to one-fourth interest in said invention, including letters patent to be 
issued, together with all improvements and subsequent patents on said 
invention; that i t  was further stipulated in the contract that defendants 
be granted license to use the invention in their mill as a factory right 
without charge for the use of the invention; that the invention and 
patents should not be sold, assigned, leased or licensed, or any interest 
disposed of without unanimous consent of the four parties, and that in 
event of sale or license the money derived should be equally divided. 
The agreement contained the further provision that the invention and 
any and all patents granted thereon ('shall not be used by anyone except 
Ernest E. Whisnant and Clarence L. Whisnant at  their mill in Hickory, 
North Carolina, except by the written consent of all parties to this agree- 
ment." This was signed by plaintiff, Hunt and the two defendants. 

Defendants' answer further set out that on 5 December, 1939, and 
again on 31 December, 1940, plaintiff and Hunt executed written assign- 
ments to each of the defendants of a one-fourth interest in the invention. 
These assignments were recorded in  U. S. Patent Office. It was further 
alleged that on 7 June, 1943, Hunt executed written assignment of his 
one-fourth interest to the defendants, and appended to this assignment 
was the written consent signed by plaintiff. 

To the defendants' answer plaintiff filed reply again alleging that he 
was the sole inventor of the device patented, and that the naming of 
Hunt  as co-patentee was caused by the defendants in furtherance of the 
conspiracy alleged in the complaint. He  admits signing the contract 
alleged in the answer, but alleges this was done under coercion, without 
consideration and in furtherance of a conspiracy between defendants and 
Hunt  to defraud him of his rights and of the rewards due him from his 
invention. He further alleges the contract was illegal and void "for the 
reason that same is in restraint of trade and contrary to the Federal 
statutes, and particularly the Sherman anti-trust statute." Plaintiff 
admits signing the assignments to the defendants set out in the answer, 
but alleges they were executed in furtherance of the unlawful conspiracy 
as alleged, were without consideration, and that at  the time said assign- 
ments were executed there was a contemporary oral agreement with the 
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defendants that they would pay him ample royalties upon the use of his 
inventions in the event they proved practical. 

Plaintiff admits the patent was issued in the name of Hunt and him- 
self, but not to defendants as co-patentees, "the same having been assigned 
to them as assignees of a one-fourth undivided interest each and by 
agreement said interest was to be used in their mill at  Hickory," and 
that their interest is only that of licensees for the use of the invention 
in their plant. Plaintiff again alleges the contract and the assignments 
to defendants were executed under coercion, without consideration, and 
that the contract relied on by defendants was void as being in restraint 
of trade. H e  alleges that the defendants have installed 104 machines 
equipped with plaintiff's invention without compensation to him, and 
have interfered with plaintiff's use of his invention, and prevented him 
from making, using or vending the patented devices. His prayer for 
relief is that he recover $150,000 damages for wrongful interference, and 
$75,000 royalties. 

From judgment sustaining the demurrer and dismissing the action, 
plaintiff appealed. 

John C. Stroupe, W .  H. Stn'ckland, and Paul B. Eaton for plaintiff. 
J .  L. Murphy, Bailey Patrick, and 8. J .  Ervin, Jr., for defendants. 

DEVIN, J. The sufficiency of the plaintiff's pleadings to constitute a 
cause of action was challenged by the demurrer interposed by defendants 
upon two grounds: (1)  that the cause of action attempted to be set up 
was one arising under the Patent Laws of the United States, and there- 
fore cognizable only in the Federal Courts, and (2)  that in any event 
plaintiff had failed to allege sufficient facts to constitute a cause of action. 
The ruling of the court below in entering judgment that the demurrer 
be sustained requires consideration of both grounds upon which the 
demurrer was based. 
1. By Art. I, see. 8, of the Constitution of the United States the 

Federal Government was granted power "to promote the progress of 
science and useful arts, by securing for limited times to . . . inventors 
the exclusive right to their . . . discoveries." I n  the exercise of this 
power the Congress has given to the Federal Courts exclusive jurisdic- 
tion of ('all cases arising under the patent-right laws of the United 
States." 28 U. S. C. A., sec. 371, 41 (7). Only a Federal Court has 
jurisdiction to consider an action involving the construction of the 
patent laws, the ralidity of a patent, or questions of infringement. 
Gen. Electric Co. v. Marvel iMatch CO., 287 U. S., 430; Odell v. Farns- 
worfh, 250 U. S., 501; 40 Am. Jur., 652. However, to constitute a suit 
under the patent laws '(the plaintiff must set up some right, title or 
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interest under the patent laws, or at  least make it appear that some right 
or privilege will be defeated by one construction or sustained by the 
opposite construction of these laws." Pratt v. Paris Gaslight Co., 168 
ti. S., 255 (259) ; Odell v. Farnsworth, 250 U. S., 501; .Miller & Co. v. 
Beagen, 293 Mass., 54. But not every case involving rights conferred 
by the patent laws is beyond the jurisdiction of state courts. When the 
action is brought on a contract, or in tort, with respect to the exercise of 
a patent right the state court has jurisdiction, Henry  v. Dick Co., 224 
U. S., 1 ; Briggs v. United Shoe Machinery Co., 239 U. S., 48 ; Independ- 
ent Wireless Teleg. Co. v. Radio Corp., 269 U. S., 459; Becher v. Con- 
foure Laboratories, 279 U. s., 391; or to enforce the payment of royalties 
or license fees. 40 Am. Jur., 653. And a suit to enforce or set aside 
a contract though connected with a patent is not a case arising under 
the patent laws of the United States. Excelsior Wooden Pipe Co. v. 
Pacific Bridge Co., 185 U. S., 282. 

I n  the application of these principles to the plaintiff's pleadings in 
the case at bar, it may be observed that if plaintiff's action be regarded 
as bottomed upon the allegation that others were fraudulently, or as 
result of a conspiracy on the part of defendants, caused to be named in 
the letters-patent as joint patentees when in fact the plaintiff mas the 
sole inventor, and relief were sought on that ground, i t  would undoubt- 
edly set up a cause of action under the patent lams of the United States, 
and involve the validity of the patent. Crown Die & Tool Co. v. S y e ,  
261 I T .  S., 24; Hise v. Grasty, 159 Va., 535, 166 S. E., 576. I t  is said 
in Walker on Patents, 404: "If several persons obtained a joint patent 
for what was invented solely by one of them, that patent is roid." 

But giving the plaintiff's pleadings the liberal construction required 
as against a demurrer, Blackmore 2,. Winders, 144 N .  C., 212, 56 S. E., 
874, it is apparent the allegations as to conspiracy and fraud in con- 
nection with securing the patent are incidental and by way of induce- 
ment to the gravamen of his complaint, which is that plaintiff's rights 
under the patent to make use and vend the patented appliances have been 
tortiously interfered with by the defendants Whisnant to plaintiff's 
damage, and that he is entitled to compensation or royalties upon the use 
of the patented devices by the defendants as licensees, in accordance with 
defendants' alleged agreement to pay therefor. These being the grounds 
of suit and upon which he seeks relief in damages and for collection of 
royalties, we conclude that the court was not without jurisdiction, and 
that demurrer on this ground cannot be sustained. The validity of the 
patent is not challenged. The plaintiff's action is based upon its validity 
and upon his right to use his invention ~ ~ i t h o u t  interference. The real 
issue in this case does not depend upon the construction or administra- 
tion of the Federal Patent statutes. 
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I n  Luclcett v. Delparlc, 270 U.  S., a suit by the owner of a patent 
against licensee for -damages for suppression- of the patented article, 
and for royalties, and for cancellation of agreements in relation to the 
patent, was held not within the jurisdiction of ti. S. Courts. I n  deliv- 
ering the opinion of the Court, Chief Justice T n f t  said: "It is a general 
rule that a suit by a patentee for royalties under a license or assignment 
granted by him, or for any remedy in respect of a contract permitting 
use of the patent is not a suit under the patent lams of the United States, 
and cannot be maintained in a Federal Court as such," citing numerous 
cases. 

I n  Kabbes v. Philip Carey Mfg.  Co., 63 F. (2),  255, where plaintiff, 
one of two co-patentees, sought to enjoin defendant, former employer, 
from making and selling the patented article on the ground that plain- 
tiff's assignment to the defendant of his interest was invalid, the case 
mas dismissed for that the Federal Court had no jurisdiction under the 
patent laws, both parties being residents of the same state. To the same 
effect is the holding in Globe Steel Co. v. National Metal Co., 101 F.  (2),  
489. 

"Whenever the rights of plaintiff depend upon contract obligations 
which courts of general equity jurisdiction may enforce, or for breach 
of which courts of common law cognizance may award damages, the 
mere fact that a patent is incidentally or collaterally related- to the 
controversy, does not oust the state courts of jurisdiction." Wise  v. 
Tube Bending Machine Co., 194 N.  Y., 272. 

State courts have jurisdiction to prevent or repair breaches in con- 
tractual relations between owners of patent rights, or to award damages 
for tortious conduct on the part of one toward his co-owner with respect 
to such rights. .Miller & Co. v. Beagen, 293 Nass., 54. 

2. Considering then that the plaintiff's pleadings have attempted to 
set up a cause of action which is within the jurisdiction of the state 
court, the demurrer next questions the sufficiency of the facts pleaded 
to entitle plaintiff to maintain his action. 

I n  this phase of the case, it is apparent that the plaintiff is confronted 
~ ~ i t h  a barrier which he must surmount in order to proceed with his 
action. I n  his reply he admits the execution of the contract and assign- 
ments set out in the answer. I n  the contract it is specifically provided 
that plaintiff's interest in the patent is only one-fourth, and that the 
two defendants are co-owners to the extent of one-fourth interest each; 
that to the defendants is given the right to use the invention in their 
plant at Hickory without charge; and that the in~ent ion and letters 
patent issued thereon shall not be used by anyone other than the defend- 
&ts in their mill, "except by the written consent of all the parties to 
this agreement." While this contract mas signed by plaintiff before the 
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patent was issued, it was entered into in contemplation of application 
for and issuance of letters patent on plaintiff's invention, and upon 
issuance of the patent and subsequent assignments would be held binding 
and enforceable, if in other respects valid. McGee v. Frohman, 207 
N.  C., 475, 177 S. E., 327; U. S. v. Dubilier Condenser Corp., 289 U. S., 
178; Cook Pottery Co. v. Parker, 89 W .  Va., 7, 109 S. E., 744. Since 
this contract denies the right to recover royalties, and grants to defend- 
ants power to prevent plaintiff's use of the invention except by defend- 
ants' consent, if this contract is upheld plaintiff will not be able to main- 
tain his action for the causes set out in his pleadings. U .  S. v. Gen. 
Electric Co., 272 U. S., 476. 

I n  his reply the plaintiff seeks to avoid the effect of the contract on 
three grounds : (a )  that his execution of this paper was procured by the 
coercion of the defendants; (b) that the contract is rendered null and 
void by the Federal statute known as the Sherman anti-trust laws, or 
by the Xorth Carolina State statutes, or under the common law rule 
against contracts in restraint of trade; and (c) that the execution of 
the contract on his part was without consideration, and hence unenforce- 
able as to  him. 

( a )  An examination of plaintiff's pleadings fails to reveal any facts 
upon which coercion may be predicated, and the assertion to this effect 
may be regarded merely as the conclusion of the pleader which is not 
admitted by the demurrer. There is no allegation of fraud. 

(b)  I t  is contended by plaintiff that the provision in the contract 
excluding the plaintiff and all others from use of the patent violates the 
Federal anti-trust statutes, tends to create a monopoly and is in restraint 
of trade, and hence should be held unenforceable. As all the parties here 
are citizens and residents of North Carolina, and the execution of the 
contract and all the transactions thereunder and all the acts complained 
of took place in this State, the Federal statutes have no application. 
Nor may the provisions in a contract excluding others from use of a 
patent right be regarded as in restraint of trade. Patent laws confer 
upon the owners of a patent the right to exclude others from making, 
using or selling the patented invention without their consent. One of 
the purposes of the patent laws is to exclude others from the use of the 
patented article, and to preserve to the patentee and his assigns rights 
in the invention to the exclusion of all others. I n  Maxwell v. Construc- 
tion Co., 200 N .  C., 500, 157 S. E., 606, it was said: "The patent is the 
instrumentality by which the U. S. confers upon the patentee, his heirs 
and assigns the right to the exclusive use of his invention or discovery, 
for a limited time"; and Justice Connor in delivering the the opinion of 
the Court quoted from Rockwood v. Commissioners, 257 Mass., 572, as 
follows : ('Letters patent issued by the United States give to the patentee 
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a right of monopoly in the invention, and with this right the State 
cannot interfere." The Massachusetts case was affirmed by the Supreme 
Court of United States in Long, Commissioner v. Rockwood, 277 U. S., 
145. This principle was stated in Bement & Son  v. Harrow GO., 186 
U. S., 70, as follows: "The very object of these laws is monopoly, and 
the rule is, with few exceptions, that any conditions which are not in 
their very nature illegal with regard to this kind of property, imposed 
by the patentee and agreed to by the licensee for the right to manufacture 
or use or sell the article, will be upheld by the Courts. The fact that 
the conditions in the contract keep up the monopoly or fix prices does 
not render them illegal." And from United States v. United Shoe Ma- 
chinery Co., 247 U. S., 32, we quote: "Of course there is restraint in a 
patent. I t s  strength is in the restraint, the right to exclude others from 
the use of the invention absolutely or on the terms the patentee chooses 
to impose. This strength is the compensation which the law grants for 
the exercise of invention. I ts  exertion within the field covered by the 
patent law is not an offense against the Anti-Trust Act." "It is a grant 
of the right to exclude others from using it." Special Eyuipment Co. 
v. Coe, 323 U. S., 697. Only when the patentee uses his patent to enlarge 
the patent monopoly beyond the grant would the anti-monopoly statutes 
apply. Ethyl  Gas Corp. v. li. S., 309 U. S., 459; Special Equipment 
Co. v. Coe, supra. Or where as result of conspiracy among patent 
holders, patent rights are used to create monopoly in a particular indus- 
try. Hartfort-Empire Co. v. U .  S., 323 U. S., 386. 

I n  Becton v. Eisele, 86 F. (2), it was said: "That the anti-trust 
laws do not embrace nor include contracts entered into in the legitimate 
exercise of rights conferred under the patent laws has been established 
in many cases," citing Bement & Sons v. Harrow Co., 186 U. S., 70; 
U. S .  v. United Shoe Mach. Co., 247 U. S., 32; U.  S. v. Gen. Electric Co., 
272 U. S., 476. Anti-trust statutes do not purport to curtail the patent 
monopoly. International Bus Mach. Corp. v. U. S., 298 U. S., 131. 

"A covenant by the assignor of a patent that he will not himself make, 
use or sell the patented article is undoubtedly valid because the Act of 
Congress which created the monoply expressly authorizes it to be assigned 
as a whole." Transportation Co. v. Pullman, 139 U. S., 24 (53). 

While a patent right, strictly speaking, does not create a monopoly as 
pointed out by Mr. Justice Roberts in U .  S .  o. Dubilier Condenser Gorp., 
289 U. S., 178, since it does not deprive the public of any right i t  pre- 
viously had, restraint is inherent in a patent since it confers the right 
to exclude others. 

The owner of a patent may sell his patent and lawfully agree not to 
compete with his vendee and to exclude himself from its use. Such a 
contract would not be invalid under the anti-trust statutes. Special 
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E q u i p m e n t  Co. v. Coe, supra;  2 Page Contracts, see. 826; 48 C. J., 268; 
2 Walker on Patents, 1401. A contract that assignee should have the 
exclusive right to manufacture and sell the appliance is equivalent to a 
sale of the exclusive right and not void under the Sherman Act. B e m e n f  
& Sons  v. Harrow Co., supra;  U.  S .  21. Gen. Electric Co., 272 U. S., 476 ; 
Garfield v. Wes tern  Electric Co., 298 F., 659. The patentee may assign 
to another an undivided share of his exclusive right to use, make and 
sell the patented device, to the exclusion of himself. Unless reserved, 
all his rights to the patent pass to his assignee. "The franchise which 
a patent grants consists altogether in the right to exclude." Becfon  v. 
Eisele, supra;  United Shoe  Mach. Corp. v. T. S., 258 U. S., 451 ; W a f e r -  
m a n  v. Nackenzie ,  138 U. s., 252. A contrary view was expressed in 
Blount  v Y a l e  d2 T o w n e  M f g .  Co., 166 F., 555. 

As was said in Copeland v. Eaton ,  209 Mass., 139, "This (a patent) 
is a property right of a peculiar nature, with attributes which differ- 
entiate it from all other classes of property." The distinction between 
assignees and licensees is pointed out in Wildes  c. Xelson, 154 N. C., 
590, 70 S. E., 940; W a t e ~ r n a n  v. Mackenzie, supra. 

While Mr. Barnett in his work on Patent Property and Anti-Monopoly 
Laws, pages 125 and 126, questions the right of one joint owner of a 
patent to make an agreement with a co-owner to limit conipetition be- 
tween them, as being in restraint of trade, citing an unreported case 
from a U. S. District Court, we do not perceive that the contract under 
consideration gives rise to monopoly or to a restraint which mas not 
inherent in the patent grant, and in the right to assign a patent in 
whole or in part conferred by the Federal Statute, see. 47 of U. S. Code, 
title 35. 

Restraint for a limited time being inherent in patent laws, under the 
authorities cited, we do not think the plaintiff can avoid the obligatiou 
of his contract on the ground that it was illegal and unenforceable. 

(c) Was the execution of the contract relied on by defendants without 
consideration? Undoubtedly joint owners of a patent are competent to 
contract with each other with respect to the exercise of the exclusive 
rights conferred by the patent, Xezuark Knittin,q C'o. v. X a r s h ,  57 N .  J. 
Law., 36, or to assign their interest absolutely or upon condition, and 
to divest themselves of rights with respect to the patent, Russell c. 
Bos fon  Card Index  Co., 276 F., 4. But executory contracts between 
co-owners, or those having an interest in patent rights, are subject to the 
same requirements and rules of law as other contracts. Consideration 
is an essential element of a simple contract, and want of consideration 
constitutes legal excuse for nonperformance of an executory pro mi:^. 
S w i f t  & Co. v. Aydlet t ,  192 N.  C., 330, 135 S. E., 141; 12 Am. Jur., 565- 
925. The agreement on the part of the plaintiff to the effect that only the 
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defendants could make use of the invention and patent rights, and that 
plaintiff could not do so without the written consent of all parties, 
including the defendants, must have been supported by a consideration 
in order to be enforceable against the plaintiff. 1 7  C. J. S., 421, 422; 
Planters ATational Bank v. Hepin, 166 Va., 166, 164 S. E., 216. 

The contract recites as consideration the furnishing of necessary 
expenses incurred in making the invention and to be incurred in securing 
patent, and in their answer defendants allege that plaintiff and Hunt 
were employed to do experimental work for the purpose of devising or 
inventing appliances useful in the manufacture of hosiery, and that 
defendants provided the materials and facilities for that purpose; and 
in addition that defendants incurred expense in defending a patent in- 
fringement suit and in the purchase of right to use a similar patented 
device. 

But the plaintiff in his reply denies each of the allegations in the 
answer tending to show consideration for the execution of the contract, 
though he admits defendants paid the patent fees and a small amount 
for another patent, and charged plaintiff his pro rata part therefor. 
Payment of patent fees apparently may be regarded as consideration for 
assignment to the defendants of an interest in the patent. Since the 

u 

defendants were owners of one-half interest in the patent, and now own 
three-fourths, expense of defending their joint patent rights would hardly 
be considered as consideration for the execution of a contract in 1939 
by which plaintiff purported to divest himself of all right to the fruits 
of his invention. Plaintiff also alleges that defendants at  one time " 
made a small increase in his salary for a few weeks, and subseauent to 
the execution of the assignments discharged him. 

From an examination of the plaintiff's pleadings, in the light of the 
rule requiring that in the construction of pleadings every reasonable 
intendment and presumption be made in favor of the pleader (Blackmore 
c. Winders, supra; G. S., 1-151), we conclude that the plaintiff has 
sufficiently alleged want of consideration for the execution of those - 
provisions of the contract referred to, and that the defendants' conten- 
tion that he is debarred by this contract from maintaining his action for 
the causes alleged in his complaint cannot be sustained. Under the 
pleadings here we think the provisions of the contract should not be held 
to preclude the plaintiff from the use of his invention in which he still 
retains an interest, and that his action for damages against the defendants 
for wrongful interference with the rights conferred by the patent may 
not be dismissed, if he has otherwise pleaded sufficient facts to show an 
actionable wrong. 

3. Are the allegations in plaintiff's pleadings sufficient to maintain an 
action for wrongful interference with plaintiff's rights in the premises? 
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I n  Haskins v. Royster, 70 N. C., 601, Justice Rodrnan, speaking for 
the Court, quotes at  some length from Walker v. Cronin, 107 Mass., 555, 
from which we select as appropriate here this statement of a legal prin- 
ciple: "Every one has right to enjoy the fruits and advantages of his 
own enterprise, industry, skill and credit. He  has no right to be pro- 
tected against competition; but he has a right to be free from malicious 
and wanton interference, disturbance or annoyance." The right to make 
contracts is both a liberty and a property right. Morris v. Holshouser, 
220 N .  C., 293, 17 S. E. (2d), 115; Stephens v. Hicks, 156 N.  C., 239, 
72 S. E., 313. We think the general rule prevails that unlawful inter- 
ference with the freedom of contract is actionable, whether it consists in 
maliciously procuring breach of a contract, or in preventing the making 
of a contract when this is done, not in the legitimate exercise of the 
defendant's own rights, but with design to injure the plaintiff, or gaining 
some advantage at  his expense. 30 ,4m. Jur., 70, 83; Angle v. Railway 
Co., 151 U. S., 1 ;  Miles .Med. Po. v. Parks, 220 U .  S., 373 (394). I n  
Kirby  v. Reynolds, 212 N. C., 271, 193 S. E., 412, Justice Clarkson 
quotes from 15 R. C. L., 68, as follows: "As a general proposition any 
interference with free exercise of another's trade or occupation, or means 
of livelihood, by preventing people by force, threats or intimidation from 
trading with, working for, or continuing him in their employment is 
unlawful." I n  Kamm v. Flink, 113 N.  J .  L., 582, 99 A. L. R., 1, it was 
said: "Maliciously inducing a person not to enter into a contract with 
another, which he would otherwise hare entered into, is actionable if 
damage results." The word '(malicious" used in referring to malicious 
interference with formation of a contract does not import ill  ill, but 
refers to an interference with design of injury to plaintiff or gaining 
some advantage at  his expense. Stanford v. Grocery Co., 143 N .  C., 419, 
55 S. E., 815; Downing v. Stone, 152 N. C., 525, 68 S. E., 9 ;  Stancill v. 
Underwood, 188 N.  C., 475, 124 S. E., 845; Betts v.  Jones, 208 N. C., 
410, 181 S. E., 334; Bitterman v. Railroad, 207 U. S., 205. I n  Lewis 
o. Bloede, 202 F., 7, in an opinion by District Judge Connor (former 
Justice of this Court) it was held that an action would lie for a wrongful 
and unjustifiable interference, knowingly and intentionally interposed to 
prevent the formation of a contract which but for such interference 
would have been formed. Skene v. Carayanis, 103 Conn., 708. See 
cases collected in Annotations, 99 A. L. R., 18. While this principle has 
been held not broad enough in its application to authorize action for 
inducing a third person to break a single contract with plaintiff, the 
consequences being a broken contract for which the party has his remedy 
by suing upon it, Biggers v. Matthews, 147 N .  C., 299, 61 S. E., 55; 
Swain v. Johnson, 151 N.  C., 93, 65 S. E., 619;  Elvington v. Shingle 
Co., 191 N.  C., 515, 132 S. E., 274; Holder v. Bank,  208 N .  C., 38, 178 
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S. E., 861, we think the facts alleged in plaintiff's pleadings are sufficient 
to set out an actionable wrong. He alleges in substance that defendants 
not only appropriated his patent to their use in their mill, but that they 
consistently and continuously prerented his making contracts for the 
exercise of his rights in relation thereto, this continuing over a period 
of two years; and preventing (1)  his sale or licensing the use of his 
invention in various other mills as he had a right as owner of an undi- 
vided interest therein to do; (2)  his using i t  himself in a mill where he 
was negotiating with another for its use on a partnership basis, and ( 3 )  
his contract for the manufacture for him of the patented appliances. 
H e  alleges that this was done by persistent threats of suit which caused 
the parties with whom he had begun negotiations and who would other- 
wise have contracted for license, use or manufacture, to decline to deal 
with him. 

While no misrepresentations are alleged nor force used, it is thought 
allegations in the complaint and reply tend to show that the persistence 
in the activities of the defendants to threaten with suits all those with 
whom he negotiated for the manufacture, sale and use of a valuable 
patent right has effectually prevented the plaintiff from exercising his 
right and has wrongfully interfered with his freedom of contract and use 
of his trade and occupation, and that this was done without justification 
or legal excuse and for the purpose and design of depriving him of his 
rights in the patent and of gaining for themselves the exclusive use of 
this valuable invention a t  his expense. He avers that he has been met 
at  every turn by the wrongful activities of the defendants, and finds 
himself helpless to obtain any of the fruits of his invention. 

4. While the contract relied on by defendants provided that defendants 
should use the patented appliances without charge, plaintiff alleges that 
subsequently, at  the time of the formal assignments to the defendants of 
an interest in the patent, there was an oral agreement with defendants 
that they would pay him royalties upon the use of the invention if i t  
proved practical, that it did prove practical and defendants have used 
the invention in their mill to their great profit. Nothing else appearing, 
there is no reason why a new and different agreement by par01 entered 
into subsequent to a written contract (one not required to be in writing), 
may not impose obligation. Walker on Patents, 1490, 1508. 

We have considered only the plaintiff's pleadings, and in the light 
most favorable to him. Whether he can sustain his allegations as against 
the defendants' denial is another matter. As to that we express no . . 
opinion. 

For the reasons stated the judgment sustaining the demurrer ore  tenus 
and dismissing the action is 

Reversed. 
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CARL B. RIDENHOUR r. FAYE K. RIDENHOUR. 

(Filed 31 October, 1946.) 

1. Habeas Coppus 5 3: Judgments 3 30- 

I n  habeas corpus between husband and wife, who a re  living separate 
and apart  without being divorced, for  the custody of their minor children. 
a n  order of the Superior Court awarding custody of the children to one of 
the parties, or to both parties for  specified periods, is not re8 judicatn, 
when the court on a subsequent hearing finds a s  a fact that there has 
been a substantial change in the circumstances of the parties since the 
rendition of the last order in the cause. G. S., 17-39. 

2. Judges § 2a: Courts 3- 

Under G. S., 7-74, a judge assigned to a district is the judge thereof for 
six months, and within the period of such assignment has jurisdiction of 
all "in Chambers" matters arising in the district. 

3. Habeas Corpus 8 + 
Considering the welfare of the children "the polar star" by which the 

judge is to be guided, in a habeas corpus proceeding for their custody 
between parents, living separate and apart  without being divorced, failure 
to give statutory notice of the hearing, when a full hearing has been had. 
will not be held to invalidate an order with respect to  their care and 
custody. 

The Superior Court is  without jurisdiction to  make an order for the 
support and maintenance of minor children, in a habeas corpus proceeding 
for  their custody between their parents, living separate and apart without 
divorce, after appeal to this Court by one of the parties from a former 
order of the Superior Court awarding custody of the children. 

5. Appeal and Error 8 30b- 

Where i t  appears on the face of the record that  the court below had no 
jurisdiction, this Court will so declare em mero nzotzi. 

I n  a habeas corpus proceeding between parents, for the custody of their 
minor children, where on appeal by the husband. this Court finds error. 
costs  ill be awarded against appellant. 

APPEAL b y  petitioner f r o m  Owyn, J., at F e b r u a r y  a n d  Apr i l  Terms, 

1945, of CABARRUS. G. S., 17-40. 

Pe t i t ion  f o r  wr i t  of habeas corpus  between husband a n d  wife, who a r e  

l iving i n  a s ta te  of separation, without  being divorced, in respect to  the  

custody of the i r  children, two sons aged 13 and  11 years, respectively, 

under  provisions of G. S., 17-39. 
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The petitioner for causes set forth in his petition prayed that a writ 
of habens corpus be granted requiring respondent to bring and produce 
their children, naming them, before the court; that the court inquire 
into the cause of their restraint; and that their custody be restored to 
petitioner to the end that they may be returned to their rightful home. 

Pursuant thereto, a writ of hcrbens corpus directed to respondent was 
issued on 26 January, 1944, by Armstrong, J., of 15th Judicial District 
of North Carolina, requiring her to produce the said chiIdren before 
said judge at eourthouse of Rowan Corrnty in Salisbury, North Carolina, 
at  2 :00 o'clock p.m., on 15 February, 1944, showing authority and cause 
of their restraint, and "there to receive, abide by, and perform such 
orders as may be made in the premises." 

Respondent for causes averred in her answer to the petition of peti- 
tioner prayed the court to find that she is a fit and suitable person to 
have the custody and control of their said children, and that the custody 
of them be awarded to her. 

The cause was first heard in Salisbury at time and place above speci- 
lied, and then was continued by consent of petitioner and of respondent 
to be heard a t  regular term of Superior Court of Cabarrus County on 
28 February, 1944, before Armstrong, J., as aforesaid, and being heard 
then the court made these specific findings of fact, briefly stated: (1) 
That petitioner and respondent are husband and wife, living separate 
and apart without dirorce; (2)  that respondent left the home of peti- 
tioner on or about 14 December, 1943, without any apparent fault on 
part of petitioner; (3) that each of the parties hireto-is a person of 
good moral character, and that there is nothing in the evidence reflecting 
on either of the parties that forgiveness and forbearance could not over- - 
come; (4)  that petitioner and respondent maintain a well furnished 
home, in a wholesome and Christian section, in Cabarrus County, pro- 
vided with all the necessities of life, and within easy access "to the 
public schools of the county," where the children lived until 14 December, 
1943, when respondent took them with her; and (5) that the best inter- 
ests of the children will be promoted by placing them in the custody of 
petitioner, their father, "until the further orders of the court." There- 
upon, by order dated 3 Xarch, 1944, the court awarded to petitioner the 
full custody of said children "until the further orders of the court." but 
g a n t e d  to respondent the privilege of seeing the children at any and all 
times without any interference on the part of petitioner, or any other 
person. 

Thereafter, when the cause came 011 for hearing at June Term, 1944, 
of Superior Court of Cabarrus C'onnty before Armstrong, J., presiding, 
upon petition of respondent that the cause be reopened and the judgment 
theretofore entered be modified, and permanent custody of children be 
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awarded to her, the court made additional findings of fact, substantially 
these: (1) That the children remained with respondent until 2 May, 
1944, when petitioner obtained their custody and has since had the care, 
custody and control of them; (2)  that there has been no reconciliation 
between petitioner and respondent, and it now appears that the possi- 
bility of a complete reconciliation is remote if not impossible; and ( 3 )  
that the best interest of the children will be best promoted by placing 
them in the custody of their mother a part of the time in order that 
they may have the benefit of a mother's care and love during the forma- 
tive period of their childhood. And thereupon the court, in its discretion, 
entered an order modifying the order entered at February Term, 1944, 
as follows: That the children remain in the care, custody and control 
of the petitioner until 1 September, 1944, on which date they shall be 
delivered to respondent and be under her care, custody and control until 
1 March, 1945 ; and that thereafter the children shall remain under the 
care, custody and control of petitioner during the period from 1 March 
to 1 September of each year, and under the care, custody and control of 
respondent during the period from 1 September to 1 March of each 
year, "until further order of the court," and "that this cause be retained 
on the docket of the Superior Court of Cabarrus County, as this judg- 
ment is not intended to be a final determination of the rights of the 
parties touching the care, custody and control of said children, and on 
change of conditions properly established the question may be further 
heard and determined." This order was "signed in open court-the 12th 
day of June 1944." 

At  the February Term, 1945, of Superior Court of Cabarrus County 
which began 26 February, 1945, the case was placed upon the regular 
printed trial calendar for said term. No other notice was given by the 
respondent that a motion to modify the order of Armstrong, J., entered 
12 June, 1944, would be made, and no petition to reopen the matter and 
modify said judgment, and no additional affidavits were filed. But on 
late afternoon of 27 February, 1945, counsel for respondent asked the 
court, Gwyn, J., presiding, "to take up for disposition the hearing in 
said case and to modify the order" of Armstrong, J., entered 12 June, 
1944. Counsel for the respective parties then informed the court as to 
the status of the matter. Whereupon, the court intimated a disposition 
not to disturb the said order, and "with that intimation from the court, 
nothing further was done at that time." 

The court then announced that the term would expire by limitation 
"and practically everybody, including most of the lawyers, left the court 
room." And "the trial judge, with intention to leave the court and 
return to his home in Reidsville, went down the steps from the court 
room and into the hallway on the first floor of the courthouse building," 
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and "as he was passing in close proximity to the office of the clerk of the 
court the minor son of respondent . . . aged fourteen, approached the 
judge showing considerable emotion-being in tears. The court under- 
stood by his action that he wanted to say something about the proceeding 
then pending between his mother and father. After he had spoken a few 
words, the respondent, together with the second child, approached and 
undertook to mention the matter of the proceeding. The court promptly 
informed respondent that if the matter were discussed it would have to be 
in the presence of the parties concerned, and in the court. Whereupon, 
the judge immediately requested the cIerk of the court to notify all the 
parties that court would be held the following day, and that the Riden- 
hour case would be heard. The court personally called the office of the 
attorney for petitioner. to inform him of the fact that the case would be 
heard the following morning at 9 :30 o'clock, and the attorney not being 
in  his office, a message was left to that effect. 

On the following morning, 28 February, 1945, at  9:30 o'clock, the 
petitioner and his attorney were in court, and when the matter was called, 
petitioner, through his attorney, objected to the action of the court in 
attempting to conduct a hearing in the matter (1) for that no petition 
therefor and no additional affidavits had been filed, (2) for that, there- 
fore, the judgment of Armstrong, J., entered 12 June, 1944, was res  
judicata, and (3) for that no sufficient notice of the hearing had been 
given. The court overruled the objections, and petitioner excepted. 

The court then proceeded to take oral evidence in the matter. And, 
after hearing oral testimony of the petitioner and respondent and other 
witnesses, and argument of counsel, which lasted throughout the entire 
day, the court entered an order reciting that the cause coming on to be 
heard and being heard upon the motion of respondent "for a modification 
of the judgment heretofore rendered in this cause7' and finding facts at 
length, including findings that it appears to the court (1) "that there 
has been a substantial change in the circumstances of the parties since 
the rendition of the last order in the cause, which change of circum- 
stances takes into account the change in the attitude of the various 
members towards each other, ( 2 )  "that the petitioner, in the light of his 
present state of mind, his present attitude and other pertinent facts, is 
an unfit person to have the custody of his said minor children," (3)  
"that the respondent is a fit and proper person to have the care and 
custody of her minor children"; and (4) "that it would be to the best 
interest of said minor children that the order heretofore made be modi- 
fied." 

Thereupon, the court adjudged that the order theretofore entered 
should be modified by awarding to respondent "the full custody, care and 
tuition" of said children, but granting to petitioner privilege of visiting 
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them at reasonable times and imposing upon him certain restraints, and 
accordingly order was entered. And the court further provided there 
that "no order is entered at  this hearing fixing the amount of money 
which the petitioner shall pay toward the support and maintenance of 
the minor children"; that "the cause is retained to the end that the 
parties may agree upon such matters"; that "upon failure of the parties 
to agree, an order will be entered subsequently fixing the amount"; and 
that "the cause is retained for further orders." 

To the foregoing judgment, petitioner objected and excepted, and 
appealed to Supreme Court, and was allowed time within which to serve 
statement of case on appeal, and appeal bond was fixed, and petitioner 
now on this appeal assigns error. 

Thereafter, at  April Term, 1945, of Superior Court of Cabarrus 
the case was again placed upon the regular printed trial calendar for 
said term of court. ?To petition for the allowance of support and no 
additional affidavits had been filed, and no notice, other than placing the 
case on the calendar, had been given. However, at said April Term of 
Superior Court, Gwyn, J., presiding, entered a second order and judg- 
ment in which after reciting that, "this cause having been retained on 
the calendar by order of the court at the February Term, 1945, for fur- 
ther orders, and the same having been duly placed on the calendar as a 
motion by counsel for the respondent for this term, and all parties to the 
action, with their respective attorneys, appeared in open court, and after 
hearing the arguments of attorneys for both the parties to the action, as 
well as their admissions in open court, the court being permitted to take 
into account the evidence offered at the former trial, and the same being 
retained to determine the allowance for the support of the minors; and 
on motion of counsel . . . for the respondent," it is adjudged that peti- 
tioner pay into office of clerk of Superior Court of Cabarrus County 
certain sums of money in monthly installments "for the use and benefit 
and for the support and maintenance of his minor children," naming 
them, "until the further order of the court." 

Petitioner objects and excepts to this judgment also and appeals to 
Supreme Court and assigns error. 

B. W .  B l a c k w e l d e r  for  ~ 1 a i n t i . f ~  appel lant .  
H a r f s e l l  & H a r t s e l l  and  B e r n a r d  W .  C r u s e  f o r  responclenf ,  appellee.  

WINBORRE, J. Appellant in brief filed in this C'ourt challenges the 
judgment of Gwyn, J., entered at February Term, 1945, upon two 
grounds : First and foremost : I t  is contended that Armstrong, J., having 
entered the order of 1 2  June, 1944, the matter of the custody of the 
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children was thereby res  judicata, and therefore Gwyn, J., holding a 
subsequent regular term of court in the county was without authority 
to modify the former order without allegations or affidavits to the effect 
that conditions surrounding the situation had changed since the entry of 
the former order. The answer to this contention is found in the former 
order, the applicable statute, G. S., 17-39, and the findings of fact set out 
in the order of Gwyn, J. ,  at the February Term, 1945. The order of 
Armstrong, J., specifies that the cause is retained on the docket of 
Superior Court of Cabarrus County for that the order is not intended to 
be a final determination of the rights of the parties touching the care, 
custody and control of the children, and that on change of conditions 
properly established the question may be further heard and determined. 
Moreover, the pertinent statute, G. S., 17-39, provides that "at any time 
after making such orders the court or judge may, on good cause shown, 
annul, vary or modify same." And in the order of Gwyn, J., it is found 
as a fact "that there has been a substantial change in the circumstances 
of the parties since the rendition of the last order in the cause." Hence, 
the exception may not be sustained on this ground. 

Secondly: I t  is contended that no sufficient notice of the hearing 
before Gwyn, J., had been given to petitioner. I t  is contended that as 
this is an "in Chambers" matter, the placing of case on the civil trial 
calendar is not notice to the adverse party of a hearing of the case at  
such term, And it is further contended that the term of court expired 
when the judge left the bench, and he was without authority to recon- 
vene it for the hearing of the case without statutory notice. I f  it be 
conceded that the placing of an "in Chanlbers" case on the civil trial 
calendar is not notice to the parties, and if it be conceded further that 
the adverse party was entitled to statutory notice, and if it be further 
conceded that the term of court had expired, the case was a matter 
within the jurisdiction of the judge presiding over the courts of the 
district. G. S., 7-74, formerly C. S., 1446. Under this statute, G. S., 
7-74, relating to rotation of judges, a judge assigned to a district is the 
judge therefor for six months beginning 1 January and 1 July as the 
case may be. Within the period of such assignment the judge so assigned 
to a district has jurisdiction of all "in Chambers" matters arising in 
the district. See Reidsv i l l e  I;. S lade ,  224 N .  C., 48, 29 S. E. (2d), 215. 
And, furthermore, the record fails to show that petitioner has been dis- 
advantaged. He  and his attorney were present. . He testified orally, and 
the absence of his witnesses, if any were absent, was not suggested. 
Moreover, the record shows that witnesses other than the parties gave 
oral testimony, and the hearing consumed an entire day. Rather than 
lack of notice, the petitioner appears to have relied, in the main, upon 
the principle of res  judicnfa. Hence, considering that the ~velfare of 
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the children is "the polar star" by which the judge was to be guided, 
the failure to give statutory notice of the hearing, when a full hearing 
has been had, as in this case, will not be held to invalidate an order with 
respect to their care and custody. (Compare procedure in Johnson 
Cotton Co., Inc. v. Reaves et al., plaintiff's appeal, ante, 436.) 

Appellant also challenges the order of Gwyn, J., entered at  April 
Term, 1945, requiring petitioner to make payments for the support and 
maintenance of the children to whom the petition relates-the challenge 
being upon ground that as this is a ~ e t i t i o n  for habeas corpus, the court 
may not enter an order for support and maintenance of the children. 
Be that as it may, it appears that this order was entered after the peti- 
tioner had appealed from the order entered a t  previous February Term. 
Under that circumstance, the case was then pending in this Court, and 
the judge of Superior Court was without jurisdiction to enter the order. 
See Vaughan 9. Vaughan,  211 N.  C., 354, 190 S. E., 492, and Ragan 
w. Ragan,  214 N .  C., 36, 197 S. E., 554, and cases cited. Where such 
defect of jurisdiction is apparent the court will of necessity so declare 
i t  ex mero motu. See Henderson County v. Smy th ,  216 N. C., 421, 
5 S. E .  (2d), 136, and S. v. King ,  222 N.  C., 137, 22 S. E .  (2d), 241, 
and cases cited therein. Hence, there is error in the order of April 
Term, 1945. However, as this matter relates to the care and custody of 
~etitioner's minor children, he will pay the cost of the appeal. 

The judgment or order of February Term, 1945, is 
Affirmed. 

I n  the judgment or order at  April Term, 1945, there is 
Error. 

&I. GOODSON, J. L. GOODSON, J. F. GOODSON, J. R. GOODSOS, 
BESSIE DRUM, IDA JONES, AND J.  G. GOODSON v. MATTIE LEH- 
MON, WILLIAM LEHMON AND WIPE, CONNIE LEHNON, LIZZIE 
BEAL A N D  HUSBAND, S. P. IIW& ELLA PAINTER AND HUSBAND, JIM 
PAINTER, MOLLIE CALDWELL AND LESTER CALDWELL, HER HUS- 
BAND, KERMIT K. BOLICK AND WIFE, BERNICE 1,. BOLICK. 

(Filed 31 October, 1945.) 

1. Pleadings § 2: Deeds §s a, 2c- 

Mental incompetency to make a deed and that weakness of mind, which 
often renders the subject especially amenable to undue influence, are not 
too far apart psychologically or too radically inconsistent as to require 
their assertion in separate actions. G. S., 1-123. 
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2. Appeal and Error $9 37a, 49a- 

This Court may render final judgment here in proper cases, and occa- 
sionally does so; but it is not the practice to render judgment here unless 
it may be necessary to protect some right of the litigant parties in danger 
of ad interim defeat, or where it is demanded by the public conrTenience 
or welfare. Ordinarily, the opinion is certified down and, while binding 
on the court of original jurisdiction, the cause is not terminated until the 
authority of that court has been exercised by judgment in accordance 
with such opinion. 

3. Judgments 33a: Trial § 25 % - 
G. S., 1-25, allowing a new action within one year after nonsuit, must 

be read into every final judgment of nonsuit entered by any court, and of 
this law all persons must take notice. 

Under G. S., 1-25, the new action is considered as a continuation of the 
former action and they must be substantially the same, involving the 
same parties, the same cause of action and the same right, and this must 
appear from the record in the case and cannot be shown by oral testimony. 

5. Lis Pendens §§ 4, 5- 

In a former suit, between the same plaintiffs and some of the same 
defendants, to set aside a deed to the original defendants for mental 
incompetency and undue influence, the original notice of lis gendens is 
effective to protect plaintiffs in renewed litigation, G. S., 1-25. within the 
statutory period, after dismissal, reversal or nonsuit on appeal, otherwise 
than on the merits, where there is identity between the causes of action 
and procedural continuity arising out of the legal right to renew the 
litigation, and the new defendants were pelzdente li6e purchasers in the 
original proceeding. 

APPEAL by defendants from Gzuym, J., a t  J u l y  Term, 1945, of 
CATAWBA. 

I n  July,  1943, the present appellees brought a n  action against certain 
of the defendants i n  this action to set aside a deed of the  lands in  contro- 
versy made to  them by Jul ia  Goodson on the ground of mental incom- 
petency of the grantor, and duress and undue influence on the part  of 
the grantees, and filed their complaint, describing the lands, and also 
filed separate notice of 2;s pendens. Both plaintiffs and defendants i n  
tha t  action were children of Ju l ia  Goodson. 

On  the tr ial  of the case defendants, a t  the conclusion of plaintiffs' 
evidence, demurred thereto and moved for judgment as of nonsuit. G. S., 
1-183. The demurrer was overruled and the defendants excepted, offer- 
ing  no evidence. The  case went to the jury and resulted in a verdict, 
and judgment for the plaintiffs, from which the defendants appealed. 

O n  this appeal the judgment overruling the demurrer and motion to 
nonsuit was reversed. Goodson v. L e h w ~ o n ,  224 N.  C., 616, 31 S. E. (2d), 
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756. The  opinion was certified to the Superior Court of Catawba 
County, and appears to have been received there on or about 5 December, 
1944. At the instance of the defendants in the action, judgment ill 
accordance with the opinion was rendered and entered i n  the Superior 
Court 15  January ,  1945. Meantime, on 5 December, 1944, the defend- 
ants in the suit, holding under the Ju l ia  Goodson deed, conveyed the 
lands to certain other of the defendants and to Kermit  K. Bolick and 
wife, Bernice L. Bolick, now defendants in the case a t  bar, in separate 
lots. 

On 15 January,  1945, the plaintiffs in that proceeding, who are also 
plaintiffs here, began a new proceeding under authority of G. S., 1-25, 
upon the same cauie of action, seeking the same relief. 

Pertinent to discussion of the question raised on this appeal, the com- 
plaint, in addition to the allegation of mental incompetency, duress a i d  
undue influence, ~ e t s  out that  the defendants purchased pendente l i f e ,  
setting up the notice of lis pende ,~s  as part of the complaint, and that 
each of them had not only constructive notice given by the lis pendens 
on file, but actual notice of the rights and equities of the plaintiffs 
respecting the lands. 

The defendants demurred to  the complaint as not stating a cause of 
action for that, i t  is contended, i t  appears upon the face of the pleading 
that at the time defendants took title, / i s  pendens was not i n  force, as the 
judgment of reversal in this Court was final, ending the case, and with 
it the effectivene~s of notice of lis pendens, and giving them the status 
of innocent purchasers without notice; or, if the suit did not end then, 
i t  neces~arily terminated on 15 January,  with a like effect, making valid 
the deeds they had already taken, notwithstanding the original notice of 
1;s pendens. Defendants also demurred to the complaint for  defect in 
joinder of causes of action, in that  mental incompetency and undue 
influence or duress are inconsistent pleas which cannot be joined under 
our Code of Procedure. G. S., 1-123 and 1-127. 

The demurrer on both grounds was overruled and defendants appeale~l. 

W a d e  B. Lefler and E d d y  S. i l l e r r i f f  for plaintif ls,  appellees. 
J o h n  1.1'. & l i k e n ,  H a r ~ e y  A. Jonas,  Sr., Fred D. Caldwel l ,  and T .  P. 

P r u i t t  for defendants ,  uppellnn fs .  

SEAWELL, J. This case comes here upon the appeal of the defendants 
from a judgment overruling the demurrer above set out. Boiled down, 
the demurrer is grounded on these propositions : First, that  the complaint 
is bad for misjoinder of causes of action since, it is contended, the plea 
of mental incompetency of the grantor and the plea of undue influeacc 
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on the part of the grantees are inconsistent and may not be joined in the 
same action under our statute, G. S., 1-123; and second, that the com- 
plaint discloses that defendants bought the property in dispute when 
there was no action pending or effective notice of lis pendens, and they 
are, therefore, as far as this action is concerned, innocent purchasers 
without notice. 

1. The demurrer for defect in joinder of causes of action was properly 
overruled. Xental incompetency to make a deed and that weakness of 
mind which often renders the subject especially amenable to undue 
influence are not too far apart psychologically or too radically inconsist- 
ent as to require their assertion in separate actions. Shuford v. Y a r -  
borough, 198 N .  C., 5, 150 S. E., 618; Sprinkle v. Wellborn, 140 N .  C., 
163, 52 S. E., 666; Worth  v. Trust  Co., 152 X. C., 242, 67 S. E., 590; 
Cracen County v. Investment Co., 201 N. C., 523, 524, 160 S. E., 753. 
I11 the last cited case it is said that the statute relating to joinder of 
causes of action must be interpreted in the light of the equity practice. 
The joinder is common practice. Wessell v. Ruthjohn, 89 N .  C., 377, 
16 Am. Jur., pp. 461, 462. 

2. I n  their second objection, appellants raise the question as to the 
continued effectiveness of the original notice of lis pendens as a protec- 
tion to the plaintiffs in the present action. 

I n  Goodson r. Lehmon, 224 S. C., 616, 31 S. E. (2d), 756, the former 
appeal, the judgment of the lower court overruling the demurrer to the 
evidence was rerersed. The case at bar is brought upon the same cause 
of action under authority of G. S., 1-25, which permits a "new action" 
to be brought within one year when the action has been nonsuited or 
dismissed without a hearing on the merits. I t  is contended by the appel- 
lants that the reversal constituted a final judgment in this Court, termi- 
nating the action at that time, and with it the effectiveness of the 
original notice of Zis pendens; or that, if not so, at least when the judg- 
ment was entered in the Superior Court on 15 January, the action and 
lis pendens both terminated, giving them by relation the status of inno- 
cent purchasers without notice, although they actually purchased during 
the pendency of the prior proceeding. 

This Court may, of course, render a final judgment here in proper 
cases, and occasionally does so; but it is not the practice to render judg- 
ment here unless it may be necessary to protect some right of the litigant 
parties in danger of ad interim defeat, or where it is demanded by the 
public convenience or welfare. Ordinarily, the opinion of the Court is 
certified down to the Superior Court of the county whence the appeal 
came, where a judgment in accordance with the opinion is entered. I n  
that event, while the certified decision is binding on the court of original 



518 I N  T H E  SUPREME COURT. [225 

jurisdiction, the cause is not terminated until the authority of that court 
has been exercised. There is nothing in the formula used by the Court 
on the former appeal-Goodson v. Lehmon, supra-which indicates any 
intention to depart from the usual practice. Cf. Grifin v. R. R., 150 
N. C., 312, 315, 64 S. E., 16;  Hospital v. Florence Mills, 186 N. C., 554, 
555, 120 S. E., 212; Davis v. Storage Co., 186 N. C., 676, 683, 120 
S. E., 462. The judgment of reversal was not final until its entry in the 
Superior Court on 15 January, at  the instance of defendants. Allen v. 
Gooding, 174 N. C., 271, 273, 274, 93 S. E., 740; Smith v. Moore, 150 
N. C., 158, 63 S. E., 735. The appellants, the present defendants, were 
therefore, a t  the time they acquired title, purchasers pendente lite. 

The question whether under these circumstances the original notice 
of lis pendens is effective to protect plaintiffs where the litigation is 
renewed within the permissive period after dismissal, reversal or nonsuit 
otherwise than on the merits, has not been decided here. Elsewhere 
authorities are in conflict. But we think the better reasoning supports 
the view that where there is identity between the causes of action, and 
a procedural continuity arising out of the legal right to renew the litiga- 
tion on the merits, the original lis pendens will be effective in the "new 
action," where the defendants were pendente lite purchasers in the 
original proceeding. 

On this principle, it has been held, we think with reason, that where 
the decree of dismissal expressly reserves to the plaintiff the right to 
begin another proceeding, such grant of authority continues the opera- 
tion of the lis pendens. 34 Am. Jur., Lis Pendens, see. 32; 38 C. J., 
Lis Pendens, see. 66; Loomis v. Davenport, 175 F., 301, 307; Bishop of 
Winchester v. Paine, 11 Ves. Jr., 200. A fortiori, since G. S., 1-25, 
giving such permission as a matter of law, must be read into every final 
judgment of nonsuit entered by any court, and of this law all persons 
affected must take notice, the same rule may apply. 

Our courts have required the strictest factual identity bet-ween the 
original and the renewed proceeding, and have frequently, not, we think, 
inadvertently or casually, referred to the "new action" begun under 
G. S., 1-25, as a continuation of the original action. 

"The time is extended because the new action is considered as a con- 
tinuation of the former action and they must be substantially the same, 
involving the same parties, the same cause of action and the same right, 
and this must appear from the record in the case and cannot be shown 
by oral testimony." McIntosh, Civil Procedure, p. 119, see. 126; Young 
v. Atlantic Coast Line R. Co., 189 N. C., 238, 126 S. E., 600; Quelch 
v. Futch, 174 N. C., 395, 53 S. E., 899; Colby v. City of Po~fland, 89 
Oregon, 566,174 P., 1159,3 A. L. R., 819. See Van Kempen v. Lafham, 
201 N. C., 505, 513, 160 S. E., 759. 
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On this view defendants, who were lis pendens purchasers during the 
original proceeding, would seem to have a still more unfavorable position, 
with reference to lis pendens, upon renewal of the litigation. 

I n  Shufeldt v. Jefcoat, 50 Okla., 790, 151 P., 595, the Court said: 
"A plaintiff in a suit to cancel a deed who dismisses the action without 
prejudice and subsequently brings a new suit on the same cause of action 
some two months later, does not lose the benefit of notice of the action 
as to one who purchases during the pendency of the suit and prior to the 
dismissal." 

The principle asserted in these cases assigns no new office to  the doc- 
trine of lis pendens. I t  does, however, recognize that its application 
should not be so strict as to defeat the statutory remedy with which i t  
is closely associated, and which, without its aid, would be a futile gesture. 

However originated, the doctrine of lis pendens is now, with practical 
uniformity, referred to the principle of notice, and is nowhere regarded 
as merely an arbitrary device, adopted for the convenience of the court 
in preserving the status quo so that the litigation should end somewhere, 
leaving something to  which jurisdiction might attach. The protection 
of the rights involved are as much emphasized as the public convenience. 
I t  would have little significance as a rule of chancery courts without 
recognition of its special regard for the equities which the court is 
supposed to protect and adjust, as well as the frame within which it is 
to operate. I t  is not, therefore, an unreasonable view that its effective- 
ness ought to prevail so long as these equities have not themselves been 
determined or dismissed, but by appropriate statute are kept within the 
care of the law and the prospective adjudication by the court. I t  is 
difficult to see how G. S., 1-25, intended to accomplish this result, could 
be made effective in any other way, since, otherwise, the vigilant pur- 
chaser is practically invited to loose an arrow which will hit the proceed- 
ing in the joint of the harness; and the law makes a promise which it 
cannot fulfill. I n  complete accord with this holding is the decision in 
Bird zl. Gilliam, 125 N.  C., 76, loc. cit. 79, 34 S. E., 196: 

"A purchaser of land, in  litigation, is conclusively fixed with notice, 
and takes his conveyance from a party of the suit subject to the final 
adjudication-the right of appeal petition to rehear . . . and in certain 
cases, a writ of error (within two years) to the United States Supreme 
Court." Page 76, Synopsis. (Page 80)-"If, by so doing, the rights of 
petitioners to rehear could be defeated, the relief intended to be given by 
such reviews of the action of the Court, would be almost, if not alto- 
gether, denied, by anticipatory promptness of any party who might be 
affected by such reviews." 

Without going further than the facts of this case, we are of the opinion 
that notice of lis pendens is effective against the appellants, who were 
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BEAM V. GILKEY. 

purchasers pendente l i te i n  the  former related action. S h u f e l d t  v. Jef-  
coat, supra. 

Equal ly  decisive on the point, however, is  the  circumstance, t o  which 
appellants seem to be inadvertent.  It is tha t  plaintiffs have not  relied 
solely on  the original notice of l is pendens, although they have pleaded 
it, bu t  have alleged t h a t  defendants had  actual  knowledge of plaintiffs' 
rights and  equities i n  the  land a t  the  t ime they acquired title. T h i s  is 
sufficient to  defeat the  demurrer.  

T h e  judgment overruling the  demurrer  is 
Affirmed. 

HUGH BEAX, ADMR., v. J. CECIL GILKEY ET AL. 

(Filed 31 October, 1915.) 

1. Estates § Oa: Wills 8 38c- 

By a derise to a woman for her natural life, remainder in fee to the 
children of the devisee, with subsequent provision that. in case devisee 
should die leaving no child, or children, or child of any such children, 
the devise should go to another, a life estate passes under the mill to 
such devisee and remainder in fee vests immediately in the children of 
life tenant who are in esse, subject to open and make room for any after- 
born child or children, with ultimate limitation over in case the life tellant 
should die leaving no issue. Such remainder vests subject only to a 
contingency affecting the quantum of the children's interest, but not the 
quality of their estate. 

2. Same- 
m e  vested character of a remainder created by will is unaffected by a 

direction in the will that the property be equally divided among the 
remaindermen when they become of age, after the death of the life tenant. 

3. Wills § 85: Deeds 5 l&-- 
Restraint on alienation, in a devise by will, is void. 

4. Estates § 11- 

In a snit to sell lands by life tenant against remaindermen. ~vhere 
remaindermen come in by counsel and join in the plaintiff's prayer for 
relief, this makes it  for all practical purposes an ex parte proceeding. 

5. Estates §§ 11, 1 s  

A court of equity is empowered to order a sale of realty, upon applica- 
tion of the life tenant and the remaindermen, life tenant's children i n  esse, 
who represent the entire class of remaindermen, including children in 
posse, and to conclude all of the same class then before the court. It is 
likewise in the discretion of such court to determine whether the sale 
shall be public or private. 
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6. Estates  §§ 11, 1+ 

In  a suit, before a court of general equity jurisdiction, brought by the 
life tenant against the vested remaindermen, to sell the lands, failure to 
bring in those having a contingent interest, based on the death of the life 
tenant without issue, is not fatal after the death of the life tenant leaving 
ibsue. Such a proceeding is not under C. S., 1744, 1745 (see G. S. ,  41-11, 
41-12). When the purchaser pays his bid into court, he is relieved from 
any further responsibility. 

7. Estates  § 11- 

The presence of a minor son of a vested remainderman as  a party, in 
a suit for mle of the property brought by a life tenant against all remain- 
dermen, is mere surplusage and harmless. The minor had no interest in 
the property then and has none now. 

8. Appeal and Error 29- 

Exceptions in the record, not set out in appellant's brief or in support 
of which no reason or argument is stated or authority cited, will be 
taken as  abandoned. 

9. Estates  fj 14- 
On hearing in 1945 motions in the cause to  vacate the order of sale of 

realty and judgment of confirmation made in 1922, where the court found 
that  defendants appearing of record had been duly s e r ~ e d  with summons: 
that  they filed answer through counsel and joined in the request for ail 
order of sale; that full value was paid for the property a t  the time, and 
that  the purchaser has since erected valuable improvements thereon, in 
the absence of compelling reasons to the contrary there was no error in 
refusing to ~ a c a t e  the order of sale and judgment of confirmation. 

WIXB~RSE, J.. took no part in the consideration or decision of this case. 

APPEAL by  movents f r o m  i l~mstrong,  J., a t  J u l y  Term, 1945, of 
MCDOTVELL. 

Motions i n  the  cause to  vacate order of sale and  judgment of confirma- 
t ion entered a t  the  September Term,  1922, of McDowell. 

I t  appears  t h a t  on 3 1  August,  1022, Sallie E. Gilkey brought this  
action i n  the  Superior  Cour t  of McDowell County, seeking authori ty  to  
sell, by  order  of court and a t  pr ivate  sale, a business lot i n  the town of 
Marion.  T h e  summons is entitled ('Sallie Gilkey, Plaintiff,  against 
J. Cecil Gilkep, Lois Gilkey, E u r e n e  Gilkey and  J. Cecil Gilkey, Jr., by 
his  guard ian  ad lifem, J. Cecil Gilkey, Defendants." T h e  sheriff's 
re tu rn  shows ~ e r v i c e  of summons and  complaint on al l  the  defendants 
named therein. 

T h e  complaint alleges : 
1. T h a t  the  plaintiff is the owner of a life estate i n  certain town lots 

(description not i n  dispute) ; tha t  the  income therefrom is  insufficient to  
meet paving charges, taxes, and support  plaintiff.  
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2. That plaintiff's children, J. Cecil Gilkey, Lois Gilkey and Eurene 
Gilkey, defendants herein, are all of age and are the remaindermen or 
owners of said property after the life estate of the plaintiff as described 
in the will of George W. Seagle. 

3. That plaintiff is desirous of selling said property; that J. D. Blan- 
ton has offered $200 per front foot for said lot, which is a full, fair and 
ample price for same. 

4. That a sale be ordered and plaintiff's life estate be paid to her out 
of the proceeds, ('and that the remainder be paid into the clerk's office, 
to be held under the direction of this court, for the benefit of the re- 
maindermen as though it were real estate, to be disposed of according to 
the terms of the will of G. W. Seagle." 

5. That D. E. Hudgins be appointed commissioner to execute deed to 
J. D. Blanton . . . that a guardian ad litem be appointed for J. Cecil 
Gilkey, Jr . ,  who is a minor under two years of age, and grandson of the 
plaintiff; that J. Cecil Gilkey is his father and a suitable person to be 
appointed guardian ad litem. 

Wherefore, plaintiff prays that the lot be sold to J. D. Blanton at  
private sale; that plaintiff's life estate be paid to her, and that the 
remainder be dealt with "as per the will of Capt. G. W. Seagle." 

An answer was filed by C. C. Lisenbee, attorney for the defendants, 
admitting the allegations of the complaint and joining in the prayer for 
relief. A consent order of sale was entered, apparently without investi- 
gation on the part of the court, deed was executed, and judgment of 
confirmation was rendered all at  the September Term, 1922. 

Thereafter, on 14 March, 1931, J. Cecil Gilkey died ; his son, J. Cecil 
Gilkey, Jr . ,  became of age in 1942, and Sallie E. Gilkey died 28 Xarch, 
1945. 

On 13 April, 1945, Eurene Gilkey and Lois Gilkey filed motion herein 
to vacate the order of sale and the judgment of confirmation on the 
ground that they were never served with summons and never appeared 
in said cause by counsel or otherwise. 

On 11 May, 1945, J. Cecil Gilkey, Jr., filed motion herein to vacate 
order of sale and judgment of confirmation on the ground that they were 
not binding on him. 

The grantee in the commissioner's deed, J. D. Blanton, came in as 
respondent and resisted the motions. Hugh Beam, administrator of 
Sallie E. Gilkey, deceased, was substituted as party plaintiff. 

On the hearing of the motions, i t  was made to appear that title to the 
property was derived froin the will of G. W. Seagle, which was duly pro- 
bated in McDowell County, 7 June, 1919. I n  the first clause of the will, 
the property is devked to the testator's daughter, Sallie E. Gilk~y, "for 
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and during the term of her natural life, remainder in fee to the children 
of the said Sallie E. Gilkey." The will also contains an additional and 
subsequent provision as follows: "My will is that after the death of my 
said daughter, Sallie, that the property hereby given to her be equally 
divided among her children, share and share alike, when they become of 
lawful age, and after the death of their mother, without selling any of 
said property; and if my said daughter, Sallie, shall die leaving no child 
or children, or child of any such children, then in that event the property 
bequeathed to her shall go to her sister Evelyn E. Halliburton and her 
children." 

The court found that summons and complaint were duly served on all 
the defendants herein; that C. C. Lisenbee, a member of the McDowell 
County Bar, was employed to represent the defendants; that he filed 
answer and consented to the order of sale; that the respondent, J. D. 
Blanton, was a bona fide purchaser for value without notice of any 
defects in the proceeding; that deed was executed, money paid and dis- 
tributed; that the purchaser went into possession and has erected valu- 
able improvements on the property, and that the title thereto ought not to 
be disturbed. 

The motions were therefore denied, and J. D. Blanton was "adjudged 
to be the owner in fee simple of the land described in the complaint and 
in the deed executed to him by D. E. Hudgins, commissioner in this 
action, free and clear from any adverse claims on the part of Lois Gilkey, 
Eurene Gilkey and J. Cecil Gilkey, Jr." Exception. 

From the foregoing determination, the movents appeal, assigning 
errors. 

J.  M. Horner, Smathers & Meekins, and Hilker & Dennb for movenfs, 
appellants. 

Proctor & Dameron and S. J .  Ervin, Jr., for J .  D. Blanton, respond- 
ent, appellee. 

STACY, C. J. We have here motions in the cause to vacate order of 
sale and judgment of confirmation entered in a proceeding brought to 
sell land discharged of contingent interests. E x  Parte Dodd, 62 N.  C., 
97; McIntosh on Procedure, 1071. The life tenant, her children as 
remaindermen, and a grandchild were made parties to the proceeding. 

The complaint contains allegation of a present vested interest in the 
property, but none of any contingent interest which is sought to be dis- 
charged by a sale. However, looking at  the will of G. W. Seagle, to 
which reference is made in the complaint, it appears that the property 
was devised to the plaintiff, Sallie E. Gilkey, "for and during the term 
of her natural life, remainder in fee to the children of the said Sallie E. 
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Gilkey," with later and subsequent provision that in case Sallie E. 
Gilkey ~hould die ('leaving no child or children or child of any such 
children," the property is to go to her sister, Evelyn E. Halliburton and 
her children. 

The plaintiff, therefore, acquired a life estate in the property under 
her father's will. McCallum v. XcCallum, 167 N. C., 310, 83 S. E., 250. 
The remainder in fee vested immediately in her children who were living 
at  the death of the testator, subject to open and make room for any after- 
born child or children, with ultimate limitation over in case the life 
tenant should die leaving no child or chldren or child of any such chil- 
dren. Lumber Co. 5. Herrington, 183 N. C., 85, 110 S. E., 656; Powell 
v. Powell, 168 X. C., 561, 84 S. E., 860; Walker v. Johnston, 70 X. C., 
576; Chambers v. Payne, 59 N .  C., 276; Mason v. White,  53 N. C., 421; 
31 C. J. S., 92; 3 Am. Jur., 543 and 595. "The remainder is vested 
in the children of the life tenant who are i n  esse, and their interest is 
subject only to a contingency affecting the quantum of their interest, but 
not the quality of the estate taken by them." Deem v. Miller, 303 Ill., 
240, 135 h'. E., 396, 25 A. L. R., 766. Nor was the vested character of 
the remainder affected by the direction that the property be equally 
divided among the children of the life tenant, "when the? become of 
lawful age, and after the death of their mother." Vanhook v. Vanhook, 
21 N .  C., 589; Jolznson v. Baker, 7 3. C., 318; 33 Am. Jur., 574. The 
~uggested restraint on alienation is of course of no avail. I t  is void. 
Williams v. XcPherson, 216 N .  C., 565, 5 S. E. (2d), 830; Trust Co. v. 
Siclzolson, 162 N. C., 257, $8 S. E., 152; Wool v. Fleetwood, 136 S. C., 
460, 48 S. E., 758, 67 L. R. 8., 444. 

I t  is to be noted that the children in  esse of the life tenant, rernainder- 
men in interest, came in by counsel and joined in the prayer for relief. 
Hence, for all practical purposes, this made it an en: parfe proceeding, 
with the life tenant and her children, first in remainder, asking for a 
sale of the property. The court of equity was thereupon empowered to 
order a sale upon application of the life tenant and her children in esse 
who represented this entire class of remaindermen, including children 
i n  posse, and to conclude all of the same class then before the court. 
Yancey's Case, 124 S. C., 151, 32 S. E., 491; 70 dm. St. Rep., 577; 
Branch u. Griflin, 99 X. C., 173, 5 S. E,, 393, 398; Irvin v. Clark, 98 
S. C., 437, 4 S. E., 30; M7i12icrms v. Hassell, 74 N .  C., 434. See Perry 
1%. Bassenger, 219 N.  C., 838, 15 S. E. (2d), 365; Anderson c. Wilkins, 
142 N. C., 153, 55 S. E., 272. I t  was likewise in the discretion of the 
court to determine whether the sale should be private or public. Tkomp- 
>on 1' .  Rospigliosi, 162 N. C., 145, 77 S. E., 113. 

I f  it be conceded that the order of court did not discharge the con- 
tingent interest of E ~ e l y n  E. Halliburton and her children in the prop- 
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erty, because they were not made parties to the proceeding, Butler v. 
W7inston, 223 11'. C., 421, 27 S. E. (2d), 124, this circumstance now 
appears unimportant as the interest has been extinguished by subsequent 
events. The contiilgeilcy upon which this ulterior limitation was to take 
effect never happened. The life tenant died leaving children and a 
qrandchild. 

I t  is the position of movents, however, that all persons "who may in 
any contingency become interested in said land" (C. S., 1744) were 
necessary parties to the proceeding, and that the failure to bring in 
Evelyn E .  Halliburton and her children was a fatal omission. Hutchison 
T .  Hutchison, 126 N .  C., 671, 36 S. E., 149; Whifesides v. Cooper, 115 
N .  C., 570, 20 S. E., 295; Watson v. IT. S., 34 F. Supp., 777. This 
contention overlooks the fact that the proceeding was within the general 
equity jurisdiction of the court, Branch 2;. Griffin, supra; Ex  Parte 
Dodd, supra, and it was not confined to the provisions of C. S., 1744 and 
1745, the statutes then in effect relating to the sale of property affected 
n-ith contingent ilzterests. Butler v. Winston, supra; Lide v. Wells, 190 
K. C., 37, 128 S. E., 477; Pendlcton b. Willianzs, 175 N.  C., 248, 95 
S. E., 500; Smith v. Tl'itfer, 174 N .  C., 616, 94 S. E., 402; Bullock v. 
Oil C'o., 165 S. C., 63, 80 S. E., 972; Trust Co. 2;. ATicholson, supra; 
Springs 2;. Scoff ,  132 N. C., 548, 44 S. E., 116. The proceeding is not 
so defective as to render it void. Smitlz I:. Gudger, 133 K. C., 627, 45 
S. E., 955; Hodges v. Lipscomb, 133 N.  C., 199, 45 S. E., 556. When 
the purchaser paid his bid into court, or to its officer duly authorized to 
receive it, he was relieved of any further responsibility in connection 
with the interest then being sold. Perry c. Bassenger, supra; XcLean 
v. Caldzuell, 178 S. C., 424, 100 S. E., 888; Dawson v. Wood, 177 N.  C., 
158, 98 S. E., 459. The cases of Hutchison v. Hutchison, supra, and 
Whifesides v. Cooper, supra, cited by movents, are inapposite, or uncon- 
trolling, as they deal with contingent, rather than vested, interests first 
in remainder after the expiration of the life estate. See Hiddleton v. 
Rigsbee, 179 N .  C., 437, 102 S. E., 780. 

The plaintiff's grandson, J. Cecil Gilkey, Jr., took nothing under his 
great grandfather's will. Lee v. Baird, 132 N .  C., 755, 44 S. E., 605. 
His interest in the property, if any he had, was a possible inheritance 
from his father. Allen v. Parker, 187 N. C., 376, 121 S. E., 665; 69 
C. J., 641; 33 Am. Jur., 543. He  had no testamentary interest to fore- 
close and his precence in the suit was mere surplusage. Hence, the 
irregularity of entering a consent judgment against a minor without 
iiivestigation and approval of the court, Tl'yaft 2;. Berry, 205 S. C., 118, 
170 S. E., 131, may be disregarded. The niinor had no interest to pro- 
tect then ~ n d  he has no interest in the property now. 
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The exception addressed to the adjudication of respondent's title as 
being in excess of the motions, or beyond the inquiry, is not discussed in 
appellants' brief. I t  is therefore deemed abandoned. Troitino v. Good- 
man, ante, 406. "Exceptions in the record not set out in appellant's 
brief, or in support of which no reason or argument is stated or authority 
cited, will be taken as abandoned by him." Rule 28, Rules of Practice, 
221 N. C., 562. 

On the hearing of the motions, the court found that the defendants 
appearing of record had been duly served with summons; that they filed 
answer through counsel and joined in the request for an order of sale; 
that full value was paid for the property a t  the time, and that the pur- 
chaser has since erected valuable improvements thereon. 

On these findings, and in the absence of compelling reasons to the 
contrary, we cannot say there was error in refusing to vacate the order 
of sale and judgment of confirmation entered at  the September Term, 
1922, McDowell Superior Court. Ipock v. Bank, 206 N .  C., 791, 175 
S. E., 127. 

Affirmed. 

WINBORKE, J., took no part in the consideration or decision of this case. 

I K  RE WILL OF ATKIKSON 
and 

TRICINDA HENRY ET AL. V. RICHARD S. ATKINSON ET AL. 

(Filed 31 October, 1945.) 
1. Wial 3 11- 

Where error is assigned on the ground of improper consolidation, injury 
or prejudice arising therefrom must be shown to sustain the exception. 

2. Same- 
A civil action to set aside a deed and issue of devisavit vel non may be 

consolidated for trial and heard together, both being predicated on the 
same alleged mental incapacity and undue influence, where the allegations 
of undue influence are broader in one case than in the other and some of 
the matters transpiring between the execution of the two instruments may 
not be competent to show undue influence in the procurement of the deed, 
the record showing no disadvantage to appellants by consolidation. 

3. Trial § 30- 
Where the court in its charge submits to the jury for their considern- 

tion facts material to the issue, which were no part of the evidence offered, 
there is prejudicial error. 
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4. Wills 22: Deeds 24- 
I n  a proceeding to caveat a will, the caveators are required to handle 

the laboring oar on the issue of undue influence, just a s  the plaintiffs, 
in  an action to annul a deed on the ground of fraud or undue influence, 
a re  required to carry the same burden of proof. 

5. Fiduciaries § 2: Fraud § 11: Wills § 23c: Deeds § 2c- 
I n  certain fiduciary relations, if there be dealings between the parties, 

on complaint of the party in the power of the other, the relation, of itself 
and without more, raises a presumption of fraud or undue influence a s  a 
matter of law, and annuls the transaction unless such presumption be 
rebutted by proof that no fraud was practiced and no undue influence was 
exerted. 

6. Evidence § 6- 

I t  is  sufficient to rebnt a presumption by evidence of equal weight 
rather than by a preponderance of the evidence, where the burden of the 
issue is  on the opposite party. 

Strictly speaking, the burden of the issue, a s  distinguished from the 
duty to go forward with the evidence, does not shift from one side to  the 
other. for the burden of proof continues to rest upon the party who alleges 
facts necessary to enable him to prevail in the cause. I t  is required of 
him who thus asserts such facts to establish them before he can become 
entitled to a verdict; and he constantly has the burden of the issue as  to 
these matters, whatever may be the intervening effect of different kinds 
of evidence or of evidence possessing varying degrees of probatire force. 

8. Landlord and Tenant 1- 

A landlord is not ordinarily deemed to be in the mwer  of his tenant, 
and the mere fact of that relationship is insufficient to raise a presump- 
tion of fraud or undue influence against the latter in his dealings with 
the former. 

APPEAL by defendants and  respondents f r o m  Thompson, J., a t  April- 
M a y  Term, 1945, of JOHNSTON. 

Civi l  action to  set aside deed, and  issue of devisavit vel non, consoli- 
dated f o r  t r i a l  and  heard together, as  both a r e  predicated on the  same 
alleged mental  incapacity and  undue influence. 

T h e  following record facts  will suffice t o  present the  exceptions: 
O n  4 May, 1938, A. B. Atkinson and  wife, S a r a h  Hales  Atkinson, 

leased all  their  lands i n  Beulah Township, Johnston County, to  the i r  
son, Richard  S. Atkinson, "for and  dur ing  the  te rm of t h e  joint lives of 
t h e  part ies  of t h e  first part." 

O n  t h e  following day, 5 May, 1938, A. B. Atkinson gave his  son, 
Richard  S. Atkinson, power of a t torney to represent h i m  i n  the  operation 
of h i s  f a r m  i n  Beulah Township, Johnston County, "during the year  
1938." T h e  son testifies : "I never exercised a n y  r ights  under  i t  a t  all." 
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On 31 Nay, 1939, A. B. dtkinson and wife executed deed to their son, 
Richard S. dtkinson, for two tracts of land in Beulah Township, John- 
ston County, consisting of 224 acres, including their home place, reserv- 
ing, however, the right to occupy the home place during the life of both 
or either of them. Sarah Hales Atkinson died in August, 1940. 

On 18 November, 1941, A. B. Atkinson gave his son, Zeb dtkinson, 
power of attorney to transact all his business and to act in his stead in 
respect of all his properties for a period of ten years, and reciting that 
it was a continuation of "a previous power of attorney." Shortly there- 
after, on 24 December, 1941, this power of attorney was revoked, and 
,4. B. Atkinson went to live with his son, Richard S. Atkinson. He  was 
then 86 years old, quite feeble and practically blind. 

On 5 January, 1942, A. B. Atkinson made and executed his last will 
and testament. H e  died 13 February, 1944. 

On 15 July, 1944, some of the children and grandchildren of A. B. 
Atkinson brought suit herein against Richard S. Atkinson and his wife 
to set aside the deed of 31 May, 1939, for mental incapacity on the part 
of the grantor and undue influence on the part of Richard S. Atkinson. 

On 1 August, 1944, the same parties who instituted action attacking 
the deed, filed a caveat to the will of A. B. Atkinson, alleging its procure- 
ment by undue influence on the part of Richard S. dtkinson, his wife, 
and others. 

The jury found that A. B. dtkinson had sufficient mental capacity to 
execute the deed and will in question, but that both were procured by the 
undue influence of R. S. d t k '  ~nson. 

From judgment for the plaintiffs in the deed case and for caveators 
in the proceeding to careat the will, the defendants and respondents 
appeal, assigning errors. 

L y o n  & L y o n  and B o o k s  & Mitch iner  for caveators and plaintif fs,  
appellees. 

W e l l o n s ,  M a r t i n  di Wel lons  a d  P a u l  D. G r a d y  for respondents and 
defendants ,  appellants.  

STACY, C. J. The defendants in the deed case and the propounders 
in  the issue of devisavit  vel non present as their first exception the con- 
solidation of the two proceedings for trial. They duly objected to the 
consolidation at  the time and assign this as error. 

While the allegation of undue influence is broader in the caveat than 
it is in the deed case, and some of the matters transpiring between the 
execution of the two instruments may not have been competent as tending 
to show undue influence in the procurenlent of the deed, still it is not 
apparent from the record that the appellants were disadvantaged by the 
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consolidation. Fleming v. Holleman, 190 N. C., 449, 130 S. E., 171; 
Insurance Co. v. R. R., 179 N. C., 255, 102 S. E., 417; Hartnzan v. 
Spiers, 87 N. C., 28. Where error is assigned on the ground of improper 
consolidation, injury or prejudice arising therefrom must be shown to 
sustain the exception. McIntosh on Procedure, 536. 

The assignments of error upon which the appellants chiefly rely are 
those directed to portions of the charge, especially with reference to the 
burden of proof. 

I t  was stated by the court in giving the contentions of the plaintiffs 
and caveators, that the evidence tends to show "a power of attorney 
affecting his farm had been procured by R. S. Atkinson and that another 
power of attorney later on in 1941 was procured by R. S. Atkinson, with 
the same end in view." And further : "I don't recall now whether another 
power of attorney was executed by A. B. Atkinson to R. S. Atkinson 
prior to January 5, 1942, but my recollection is that he did execute such 
a paper writing, that is power of attorney, some time prior to January 5, 
1942, and after December, 1941, or during the latter part of December, 
1941. Now if you find that on January 5, 1942, R. S. Btkinson was the 
holder of a power of attorney from A. B. dtkinson, then, gentlemen of 
the jury, the burden . . . with respect to the third issue (the one 
addressed to undue influence) rests upon the propounders of the will, for 
the reason, that . . . the relation of principal and agent would be created 
by that power of attorney, and . . . the burden would rest upon R. S. 
Atkinson to show that no undue influence had been exerted by him on 
his father." Then later in reference of the deed: "If at  the time of 
the execution of this deed, that is on May 31, 1939, there was a power of 
attorney from A. B. Atkinson to R. S. Atkinson, and that has been shown 
to you by the greater weight of the evidence, the burden being upon the 
ones attacking the deed to show that, then, gentlemen of the jury, as in 
the case of the will, the relationship of principal and agent would exist 
between A. B. Atkinson and R. S. Atkinson, and the burden would be 
upon R. S. Atkinson to satisfy you from the evidence by its greater 
weight that the deed was not executed by reason of any undue influence 
on his part." 

There are no facts on the record to support these instructions. The 
only power of attorney which A. B. Atkinson gave to his son Richard 
was the limited one authorizing him to manage his farm in Beulah 
Township during the year 1938, and Richard says he "never exercised 
any rights under it at all." The authority granted in this instrument 
expired by its own terms prior to the execution of the deed 31 Nay, 
1939. Hence, there was no power of attorney existing between A. R. 
Atkineon and his son Richard at the time of the execution of the deed or 
at  the time of the execution of the will. These instructions were mis- 
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leading in respect of the burden of proof, since they were inapplicable to 
the facts of the case. S. a. Isaac, ante, 310; 8. v. Anderson, 222 X. C., 
148, 22 S. E .  (2d), 271; S. v. Lee, 193 N.  C., 321, 136 S. E., 877. Cf. 
S. v. Cameron, 223 N. C., 464, 27 S. E. (2d), 84. They undoubtedly 
weighed heavily against the appellants as the burden of proof is a sub- 
stantial right of the party upon whose adversary it rests. Vance v. Guy, 
224 N. C., 607; Hosiery Co. v. Express Co., 184 N .  C., 478, 114 S. E., 
823. "Where the court in its charge submits to the jury for their con- 
sideration facts material to the issue, which were no part of the eridence 
offered, there is prejudicial error." Fourth Headnote, Curlee v. Scales, 
223 N. C., 788, 28 S. E. (2d), 576. 

I n  a proceeding to caveat a will, the caveators are required to handle 
the laboring oar on the issue of undue influence, just as the plaintiffs in 
an action to annul a deed on the ground of fraud or undue influence are 
required to carry the same burden of proof. I n  re Will of Xtallcup, 202 
X. C., 6, 161 S. E., 544; I n  re Rawling's Will, 170 N .  C., 58, 86 S. E., 
794, Ann. Cas. 1918 A, 948. True, in certain fiduciary relations, if there 
be dealings between the parties, on complaint of the party in the power 
of the other, the relation of itself, and without more, raises a presump- 
tion of fraud or undue influence, as a matter of law, and annuls the 
transaction unless such presumption be rebutted by proof that no fraud 
was practiced and no undue influence was exerted. McNeill I ) .  ~ ~ ~ c N e i l 1 ,  
223 N. C., 178, 25 S. E .  (2d), 615. There are no facts on the present 
record, however, to call this principle into play. The trial court evi- 
dently confused Richard S. Atkinson with his brother Zeb to whom a 
general power of attorney m-as given by A. B. Atkinson in November, 
1941, reciting that it was a continuation of a previous power of attorney, 
and this was revoked in December, 1941. 

Moreover, the defendants in the deed case were required to rebut this 
supposed presumption of undue influence by the "greater weight of the 
evidence." I t  is sufficient to rebut a presumption by evidence of equal 
weight rather than by a preponderance of the evidence, where the burden 
of the issue is on the opposite party. Speas v. Bank, 188 N .  C., 524, 
125 S. E., 398. Likewise, in the caveat proceeding the "burden" was 
shifted to the propounders on the issue of undue influence, upon the 
initial finding that "R. S. Atkinson was the holder of a power of attorney 
from A. B. Atkinson." Strictly speaking, the burden of the issue, as 
distinguished from the duty to go forward with evidence, does not shift 
from one side to the other, for the burden of proof continues to rest upon 
the party who alleges facts necessary to enable him to prerail in the 
cause. I t  is required of him who thus as~er ts  such facts to establish them 
before he can become entitled to a verdict in his favor; and, as to these 
matters, he constantly has the burden of the issue, whatever may be the 
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intervening effect of different kinds of evidence or of evidence possessing 
under the law varying degrees of probative force. Speas v. Bank, supra. 

I n  support of the charge, the appellees say the lease for the joint lives 
of A. B. dtkinson and his wife, executed on 4 May, 1938, was equivalent 
to a continuing power of attorney and cast upon the lessee, Richard S. 
Atkinson, the necessity of rebutting the presumption arising therefrom. 
No authority is cited for the position that a landlord is deemed to be in 
the pourer of his tenant, and the facts of the instant record fail to dis- 
close such a fiduciary relationship between Richard S. Atkinson and his 
father as to raise a presumption of fraud or undue influence against the 
former in his dealings with the latter. Gerringer v. Gerringer, 223 
N. C., 818, 28 S. E. (2d), 501; I n  re Craven, 169 N. C., 561, 86 S. E., 
587. The above instructions, therefore, must be held for error. 

New trial. 

ROBERT V. BASINGER v. 8'. W. PHARR, ADMINISTRATOR 06 THE ESTATE OF 

BlOSE L. BASINGER, DECEASED. 

(Filed 31 October, 1945.) 

1. Executors and Administrators § 15d- 
Even in the absence of an express contract, when an adult child, who 

has removed from the home of his parent and has married, renders serv- 
ices to the parent which were voluntarily accepted, the law implies a 
promise on the part of the parent to pay what the services are reasonably 
worth and there is no presumption of gratuity. 

2. Executors and Administrators @ 15a, 15d- 
Where there is evidence from which the jury may draw the inference 

that plaintiff, who was then married and residing in Tennessee, agreed to 
lend, and did lend to his father, the intestate, who then resided in North 
Oarolina, the sum of $2,000.00 to be due and payable at the death of the 
father, the probative force is for the jury and judgment as of nonsuit at 
close of plaintiff's evidence was error. 

~ P P E ~ L  by plaintiff from Armstrong, J., at August Civil Term, 1945, 
of CABARRUS. 

Civil action to recover on two causes of action: (1) The sum of 
$670.00 paid by plaintiff for hospital, doctor and drug bills incurred by 
intestate in his last illness and for gravestone and part of funeral expenses 
after death of intestate, and (2)  the sum of $2,000.00 advanced by plain- 
tiff to intestate under contract for reimbursement upon death of intestate. 

These facts appear uncontroverted: Mose L. Basinger died on or 
about 23 April, 1937. Defendant F. W. Pharr  was appointed and duly 
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qualified on 29 July, 1942, as administrator of the estate of Mose L. 
Basinger, deceased, by and before the clerk of Superior Court of Cabar- 
rus County, North Carolina, and is now acting in that capacity. Sum- 
mons issued in this action, and was served 011 26 July, 1944. 

Plaintiff, through his counsel on arguments of the appeal in this 
Court, concedes that there is no error in the ruling of the court below 
in granting motion for judgment as of nonsuit as to the first cause of 
action, and abandons exception to the ruling. Hence, only the matters 
pertaining to second cause of action are considered. 

For a second cause of action plaintiff alleges in his complaint: "4. 
That pursuant to an agreement between the plaintiff and the deceased, 
Mose L. Basinger, the plaintiff, on August 5, 1932, purchased Cashier's 
check No. 14262 from the Greene County Bank, Greenerille, Tean., and 
forwarded same to his father, Mose L. Basinger, and that the said Mose 
L. Basinger received and cashed said Cashier's check and used part of 
the funds to repair and remodel his home located on St. George Street, 
Ward 2, in the City of Concord, Xorth Carolina, and the remainder of 
said funds were used for the support of himself and his wife. 

"5. That the said Mose L. Basinger agreed that said sun1 of $2,000 
was to be repaid to the said Robert V. Basinger upon the death of said 
Mose L. Basinger and his wife, Martha Ellen Basinger. 

"6. That no part of said loan of $2,000 has been paid and that the 
estate of the said Mose L. Basinger is justly indebted to the plaintiff in 
the sum of $2,000." 

Defendant, answering, denies the above allegations of the second cause 
of action. 

And upon trial in Superior Court, plaintiff offered evidence in respect 
to the second cause of action substantially as follows : Plaintiff testified : 
"I am the plaintiff in this case. Mose L. Basinger was my father. He  
lived at St. George Street, Concord. Ellen Basinger was my mother. 
Both of them are now dead. . . . On August 5, 1932, I purcha$ed this 
Cashier's check on Greene County Bank dated August 5th, 1932, made 
payable to Mose L. Basinger, in the sum of $2,000 (this being the plain- 
tiff's Exhibit A).  When I received this check from the Greene County 
Bank, mailed it to my father at Concord. CROSS-EXABIINATION. I 
bought that check in Tennessee. I did not present it to my father in 
Concord-I mailed it. I came to Concord a couple of months before 
August 5th. I next came to Concord about three weeks after I mailed 
the check. I am married. My wife is Annie Basinger. She is here 
today. I am still living with her." 

The wife of plaintiff testified : "I am the xife of the plaintiff. I was 
married to him in 1932, at the time this check was purchased and mailed 
to Mose L. Basingcr. I was in Concord prior to August 5, 1932. I saw 
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Mr. and Mrs. Mose L. Basinger then. They were at home and we were 
on the porch, Mr. and Mrs. Mose L. Basinger, Robert V. Basinger and I. 
I heard a conversation between Mose L. Basinger and my husband, 
Robert V. Basinger, with reference to getting money from my hus- 
band. They were talking about the house needing some repairs. 
Mose L. Basinger told him that when they were through with it, when 
they died, that they were going to see to i t  that my husband got his 
money back out of the place. That conversation was some time in July. 
My husband agreed at that time to send money. When we went back 
home, to the State of Tennessee, I was along when this check was pur- 
chased at the Bank. I t  was in August, some time after the conversation. 
I went to the bank. My husband had the check, he, lawyer Morris, and 
myself, and he had the check fixed at the Bank and mailed to Nose L. 
Basinger. My husband bought this Cashier's check (plaintiff's Exhibit 
A) .  

"I think I would know the handwriting of Coy Basinger. This is 
his signature on the back of this check (plaintiff's Exhibit A).  Coy 
Basinger is my husband's brother. I have seen him write. We had 
letters from him since we have been living at Ashedle  and then when 
me lived in Concord. I have seen his writing. I have seen him write on 
numerous occasions. During the conversation I testified about between 
my husband and Mose L. Basinger in 1932, before this check was sent, 
Xose L. Basinger told my husband, Robert, that he would accept the 
money and fix up the house and then at their death that my husband 
could get the money out of the place. Mose L. Basinger, Robert Bas- 
inger, Ellen Basinger, and myself were ilirolved in that conversation. 
Ellen Basinger is Nose L. Basinger's wife. At the time of this conver- 
sation, me were all there together. Mose L. Basinger said that he would 
take the money and have this house repaired and then he said at  his 
death my husband could get the money out. He said that he would see 
that he got the money. Mose L. Basinger said that he was not able to 
repay him, but that he would be able to get his money when he died and 
the house was sold." 

The check, Exhibit 9, introduced in evidence is in words and figures 
as follows : "Greeneville, Tenn. August 5, 1932-No. 14262. Green 
County Bank 57 - 153 Greeneville, Tenn. P a y  to the Order of M. 1;. 
Bassinger $2.000.00 $2000.00 DOL'S 00 CTS-DOLLARS CASH- 
IER 'S  CHECK. J. P. Boles, Cashier." 

his 
On the back of the check these endorsements appear: "11. L. X 

mark 
Rasinger." Wit : "C. W. Smink, Concord. il-. C." Wit : "Coy Basinger, 
St. George St. 124, Concord, S. C." "Pay to the order of ANY BANK, 
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BANKER OR TRUST GO., All prior endorsements guaranteed. Aug. 
8, 1932. CABARRUS BANK & T R F S T  COMPANY, Concord, IT;;. C. 
66-74 C. W. Swink, Cashier." 

The witness W. CT. Caswell, cashier of the Cabarrus Bank & Trust 
Company, Concord, North Carolina, testified that C. W. Swink, whose 
signature he knows, and which appears as the first witness on above 
check, was cashier of the Cabarrus Bank & Trust Company, and that 
the check passed through ('our bank" on 8 Sugust, 1932, and bears the 
bank's endorsement. 

Plaintiff further offered evidence tending to show that the estate of 
intestate is in process of administration; that "the estate is still open 
and has assets"; and that no final report has been filed by the admin- 
istrator. 

From judgment as of nonsuit at  close of plaintiff's evidence, plaintiff 
appeals to the Supreme Court and assigns error. 

E. T. Bost, Jr., and L. E. Barnhardt for plaintiff, appellant. 
N o  counsel contra. 

WINBORNE, J. This is the only question for decision on this appeal: 
I s  there error in the judgment as of nonsuit in the second cause of action? 
While we do not have the benefit of brief on behalf of defendant, we are 
of opinion that there is error, and so hold. 

Taking the evidence in the light most favorable to plaintiff as we 
must do in considering exception to judgment as of nonsuit, we are of 
opinion that there is sufficient evidence of an express contract between 
the plaintiff and his father, the intestate of defendant administrator, 
with respect to the alleged transaction, to take the case to the jury. 

This Court has held that, even in the absence of an express contract, 
when an adult child, who had removed from the home of the parent, and 
had married, rendered services to the parent which were voluntarily 
accepted, the law implies a promise on the part of the parent to pay what 
the services are reasonably worth, and that under such circumstances 
there is no presumption of gratuity. Winkler v. Rillian, 141 N.  C., 575, 
54 S. E., 540. See also Doe v. T m ~ s t  Co., 211 N.  C., 319, 190 S. E., 223; 
Landreth v. Xorris, 214 N. C., 619, 200 S. E., 378; Ray v. Robinson, 216 
N. C., 430, 5 S. E. (2d), 127. Compare Bank v. McCullers, 211 N.  C., 
327, 190 S. E., 217. 

Here there is evidence from which the jury may draw the inference 
that plaintiff, who was then married and residing in Tennessee, agreed 
to lend, and did lend to his father, the intestate, who then resided in 
Concord, North Carolina, the sum of $2,000 to be due and payable at 
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the death of the father. The probative force of the evidence is for the 
jury. 

The judgment below is 
Reversed. 

ANNANIAS CORNELISON AXD HIS WIFE, LILLIE CORNELISOR', V. 
MADISON HAMMOND AND HIS WIFE, TCRA HAMMOND. 

(Filed 31 October, 1945.) 
1. Boundaries § 7- 

In a processioning proceeding under G, S., 38-1, et seq., when it is made 
to appear that there is a bona fide dispute between landowners as to the 
true location of the boundary line between adjoining tracts of land, the 
cause may not be dismissed as in case of nonsuit. 

2. Boundaries a 10- 
When a cause to determine the true boundary line between adjoining 

landowners is heard on appeal from the clerk, unless the pleadings are 
complicated by other allegations, there is only one issue- here is the true 
location of the dividing line between the lands of plaintiff and defendant? 

3. Boundaries 7- 

The statute, G. S., 38-1, et scq., is expressly designed to proride a means 
of settlement by an orderly proceeding in court and plaintiff, as a matter 
of right, is entitled to have the issue answered by a jury so that the 
controrersy may be bronght to an end by judicial decree. 

The cause may be dismissed when it is made to appear that (1) there 
are fatal irregularities or defects on the face of the record, or ( 2 )  no 
bona fide dispute exists, or ( 3 )  plaintiff and defendant are not the owners 
of adjoining tracts. 

APPEAL by plaintiffs from Phillips, b., a t  Ju ly  Term, 1945, of 
RAKDOLPH. Reversed. 

Processioning proceeding under G. S., ch. 35, to locate a disputed 
boundary line between adjoining property owners, here on former appeal. 
Cornelison v. Hnmmond, 224 N .  C., 757. 

After the pleadings were read the court, on motion of defendants. 
required plaintiffs to elect which line as shown on the map they contend 
is the true dividing line. Plaintiffs, in response thereto, announced that  
they contend the line from Black A to Black B is the true line. At the 
conclusion of the evidence for the plaintiffs, defendants moved for judg- 
ment of nonsuit. The court "being of the opinion tha t  there wac not 
sufficient evidence to  be submitted to the jury as to the location of the 
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line from Black A to Black B on the map. as claimed by plaintiffs," 
allowed the motion and entered judgment dismissing the action at  the 
cost of plaintiffs. Plaintiffs excepted and appealed. 

J .  G .  Preve t t e  for plainf i f f s ,  appellants.  
J .  A. Spence  for defendants ,  appellees. 

BARXHILL, J. When, in a processioning proceeding under G. S., 
ch. 38, it is made to appear that there is a bonn jicle dispute between the 
owners as to the true location of the boundary line between adjoining 
tracts of land, may the cause be dismissed as in case of nonsuit? The 
answer is no. 

The proceeding authorized by G. S., ch. 38, is an in r e m  proceeding. 
The petitioner is required to make the adjoining landowner party defend- 
ant and to allege only ('facts sufficient to constitute the location" of the 
disputed line as claimed by him. If the respondent fails to answer, 
"judgment shall be given establishing the line according to petition." 
I f  answer denies the location as alleged, a surveyor is appointed. He  
makes report to the clerk who then hears the cause and locates the line. 
From his order either party may appeal. G. S., 38-3. 

I t s  purpose is to judicially determine the location of a disputed bound- 
ary line between adjoining tracts of land and the graTamen of the cause 
of action is the existence of a controversy between plaintiffs and defend- 
ants as to the true location of the line dividing the lands owned by plain- 
tiffs and those om-ned by defendants. 

When it is made to appear that such controversy exists, plaintiffs have 
a legal right to have the line ascertained and fixed by judicial decree even 
though, finally, it may be located as contended by defendants. 

When the cause is heard on appeal, unless the pleadings are compli- 
cated by other allegations, only one issue arises-where is the true loca- 
tion of the dividing line between the lands of the plaintiffs and those 
of the defendants? Greer  I?. H a y e s ,  216 N .  C., 396, 5 S. E .  (2d), 169; 
H u f f m a n  v. Pearson,  222 N .  C., 193, 22 S. E. (2d), 440; McCanless  v. 
Ballard,  222 N .  C., 701, 24 S. E. (2d), 525. 

I t  is the province of the jury to locate the line. I t  is for them to say, 
on the conflicting testimony and under the instructions of the court, 
where the line is. Greer  v. H a y e s ,  s u p m ;  Clegg v. Canady ,  217 N .  C., 
433, 8 S. E .  (2d), 246; I I u , f m a n  1'. Pearson,  supra;  McCanless 21. BaZ- 
lord, s u p m .  

I f  the plaintiffs are unable to show by the greater weight of evidence 
the location of the true dividing line at  a point more favorable to them 
than the line as contended by the defendants, the jury should answer the 
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issue in accord with the contentions of the defendants. Greer v. Hayes ,  
supra;  B o o n e  2'. C'ollins, 202 K. C., 12, 161 S. E., 543. But, in the 
absence of an  agreement, this does not imply that  the jury must answer 
the issue either as contended by plaintiffs or as contended by defeadants. 
McCanless  v. B a l l a d ,  supra. They, by their answer to the issue, may 
fix the location wherever the evidence, in their opinion, justifies. 

I t  is admitted that plaintiffs and defendants own adjoiliing tracts 
of land. That  a dispute exists as to the true location of the boundary 
line between these tracts is quite evident. The one issue-where is the 
true boundary line-is unanswered. The dispute with all its precarious 
potentialities still is undetermined. The statute is expressly designed 
to provide a means of settlemellt by an  orderly proceeding in court and 
the plaintiffs, as a matter of right. are entitled to have the issue answered 
by a jury so that  the controversy may be brought to an  end by judicial 
decree. Hence the cause should not be dismissed as ill case of nonsuit. 
Jaclcson v. W i l l i a m s ,  152 S. C., 203, 67 S. E., 755; Ceddie  v. W i l l i a m s ,  
189 N. C., 333, 127 S. E., 423. 

We do not mean t o  imply that  the cause may not be dismissed when 
i t  is made to appear that  (1)  there are fatal  irregularities or defects on 
the face of the record, Jackson 7'. Willia~rrzs, supra,  or ( 2 )  no bona fide 
dispute exists, Lozcder v. Smith, 201 N. C., 642, 161 S. E., 223; W o o d  
v. H u g h e s ,  195 N .  C., 185, 141 S. E., 569, or (3 )  plaintiffs and defead- 
ants a re  not the owners of adjoining tracts. Clcgg v. C a n a d y ,  supra; 
J f cCanless  v. B a l l a d ,  supra. 

The judgment below is 
Reversed. 

JAMES 9. RADER v. QUEES CITY C'OACH COXPASY AXD UTICh 
MUTUAL INSURANCE CO. 

(Filed 31. October, 1945.) , 
1. Appeal and Error 37e: Master and Servant 5 55b- 

An exception to a judgment, which approved and confirmed the findings 
of fact, conclusions of law and award of the N. C. Industrial Commission, 
presents the single question. whether the facts found and admitted are 
sufficient to support the judgment. It is insufficient to bring up for review 
the findings of fact or evidence upon which they are based. 

2. Appeal and Error a# 37e, 40a- 

When the only assignment of error is based on appellant's exception to 
the judgnlent and the judgment is supported by the findings of fact, the 
judgment will be affirmed. 
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KADER 2). COACH Co. 

3. Appeal and Error § 23- 

Where there is a single assignment of error to several rulings of the 
trial court and one of them is correct, the assignment must fail. 

4. Master and Servant 56d: Appeal and Error 37- 

Findings of fact by the Industrial Commission, affirmed and approved 
by the judge, are binding on us when supported by evidence. It  is pre- 
sumed that they are correct and in accordance with the testimony and, 
when it is claimed that such findings are not supported by evidence, the 
exceptions and assignments of error entered into the court below must so 
specify. 

APPEAL by defendants from Bobbi t t ,  J., at March Term, 1945, of 
BERKE. Affirmed. 

Claim for compensation under the Workmen's Compensation Act. 
Claimant was a relief driver for defendant bus company, operating 

from Salisbury to Asheville. He  worked six days and was then two 
days off duty. His headquarters were at Salisbury. He  was furnished 
free transportation when off duty provided he was in uniform, his uni- 
form being his pass or permit. On 15 May, 1943, while off duty, he 
went to Marion to be with his family. On 16 May, 1943, on his return 
trip to Salisbury, his terminal station, he relieved the regular bus driver. 
While so doing he had a collision with another vehicle and suffered 
serious injury. 

The Industrial Commission found the facts and concluded that the 
claimant suffered an injury which arose out of and in the course of his 
employment and awarded compensation. Defendants entered a number of 
exceptions and appealed. 

When the cause came on for hearing in the court below the trial judge 
"approved and affirmed" "the findings of fact, conclusions of law and the 
award of the North Carolina Industrial Commission." Judgment was 
entered accordingly and defendants appealed. 

Proc tor  & D a m e r p n  for plaintif f ,  appellee. 
Jones  & S m a t h e r s  for defendants ,  appellants.  

BARXHILL, J. The defendants excepted to the judgment in the court 
below. This is the only exception appearing in the record. Defendants' 
only assignment of error is in the following language: 

"The defendants assign as error the approval and affirmation of the 
findings of fact and conclusYons of law of the North Carolina Industrial 
Commission as will appear by Judgment in the record." 

The exception to the judgment presents the single question, whether 
the facts found and admitted are sufficient to support the judgment. 



N. C.] FALL TERM, 1945. 530 

Query v. Insurance Co., 218 N.  C., 386, 11 S. E. (2d), 139; Wilson v. 
Charlotte, 206 N. C., 856, 175 S. E., 306; lMcCoy v. Trust Co., 204 
N. C., 721, 169 S. E., 644; Dixon v. Osborne, 201 N .  C., 489, 160 S. E., 
579; Bakery v. Insurance Co., 201 N.  C., 816, 161 S. E., 554; Smith v. 
Texas Co., 200 N.  C., 39, 156 S. E., 160; Clark v. Henderson, 200 N.  C., 
86,156 S. E., 144; Mesker v. West, 192 N .  C., 230, 134 S. E., 483; Davis 
v. Wallace, 190 N.  C., 543, 130 S. E., 176; Smith v. Winston-Salem, 
189 N.  C., 178, 126 S. E., 514. 

I t  is insufficient to bring up for review the findings of fact or the 
evidence upon which they are based. Vestal v. Vending Machine Co., 
219 N .  C., 468, 14 S. E. (2d), 427; Holding v. Daniel, 217 N .  C., 473, 
8 S. E. (2d), 249; Hickory v. Catawba County, 206 N.  C., 165, 173 
S. E., 56; In  re Will of Beard, 202 N .  C., 661, 163 S. E., 748; Boyer v. 
Jarrell, 180 N.  C., 479, 105 S. E., 9;  Sturtevant v. Cotton ~Vills,  171 
N. C., 119, 87 S. E., 992. 

When the only assignment of error is based on appellant's exception 
to the judgment and the judgment is supported by the findings of fact, 
the judgment will be affirmed. Efird v. Smith, 208 N. C., 394, 180 S. E., 
581; In  re Will of Beard, supra. 

On an appeal to this Court from the judgment of the Superior Court 
affirming an award of the Industrial Commission, this Court may con- 
sider and pass on only the contention of the appellant that there was 
error in matters of law at the hearing in the Superior Court. This 
contention must be presented to this Court by assignments of error based 
on exceptions to the specific rulings of the trial judge. Smith v. Texas 
Co., supra. 

Where there is a single aesignment of error to several rulings of the 
trial court and one of them is correct, the assignment must fail. Ruie 
v. Kennedy, 164 N .  C., 290, 80 S. E., 445. I t  must stand or fall as a 
whole. In  re Will of Beard, supra. 

The assignment of error that the court erred in overruling the excep- 
tions of defendants entered on their appeal from the Industrial Commis- 
sion is entirely too general to fulfill the requirements of the rules of 
this Court. I t  is a broadside assignment which fails to point out or 
designate the particular ruling to which exception is taken. I t  merely 
invites us to make an exploratory expedition through the record to 
ascertain error in some one or more of the several rulings made by the 
court. Vestal v. Bending Machine Co., supra. 

Findings of fact by the Commission, affirmed and approved by the 
judge, are binding on us when supported by evidence. I t  is presumed 
that they are correct and in accordance with the testimony and, when 
it is claimed that such findings are not supported by evidence, the excep- 
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tions a n d  assignments of error  entered i n  t h e  court below mus t  so 
specify. Vestal v. Vending  Xachine  Co., s u p m ;  Hickory  2). Catawba 
County ,  supra; Ef ird v. S m i t h ,  supra;  S m i t h  v. Texas  Co., supra; 
S tur tevant  v. Cotton JIills, supra; Wadesboro v. Atkinson,  107 N .  C., 
317; Jordan v. Bryan ,  103 N. C., 59; Usry  v. S u i t ,  91 N .  C., 406. 

Defendants  i n  their  brief do direct our  attention to their contention 
there is  n o  sufficient evidence t o  support  the  findings of fact  made  by 
t h e  Indus t r ia l  Commission. E r e n  so, matters  discussed i n  appellants' 
brief will not be considered unless presented by  exception and assign- 
ment  of e r ror  duly entered. l lJilson v. Charlof te ,  supra; Bakery  .c. Insur-  
ance Co., supra; Clark v. Henderson, supra. 

A s  we a r e  not called upon t o  rer iew the  testimony to ascertain whether 
there is a n y  evidence to  support  the findings of the Industr ia l  Commis- 
sion, this  opinion does not constitute a precedent on the merits of plain- 
tiff's claim. 

T h e  judgment below is  
d f f i rn~ed .  

STATE r. HOWARD PETERSOK. 

(Filed 31 October, 1945.) 
1. Homicide § 25- 

In  a criminal prosecution for murder, where the State's evidence tended 
to show that the prisoner, deceased and others Fere out riding at  night in 
prisoner's automobile, and after a dispute prisoner told deceased to get 
out of the car which deceased did and walked dolr-11 the road; that pris- 
oner drove past him, got out and came with one of the company back near 
deceased and they renewed their quarrel, when there was a lick or thud 
and prisoner ran back to his car and said that  a passing car had killed 
deceased and that all of the party would be held unless they so stated: 
that deceased was still alive. with his slmll crushed by a wound on the 
head and no other wound 011 his body and his clothes not torn or dis- 
arrayed. and no car had passed, and that  prisoner refused to help deceased 
or talie him to a doctor, and deceased, a young man in good health, died 
almost immediately, the evidence is sufficient to repel a motion to dis- 
miss under G. S., 15-173. 

2. Homicide 9 27a- 
I n  a prosecution for murder, where the prisoner does not take the stand 

or offer other testimonr, nor plead self-defense, but elects to rely npon 
the weakness of the State's evidence, there being no admission of the use 
of a deadly weapon, the evidence in respect thereto being circumstantial. 
the testimony is not such a s  to justify a peremptory instruction in the 
absence of explanation. 
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3. Homicide 5 27b- 
While the defendant in a criminal prosecution has a right to go upon 

the stand and explain or attempt to explain the facts and circumstances 
about which the State has offered testimony, there is no law which re- 
quires him to do so, and he may elect to go forward with testimony or 
rest on the wealmess of the State's case and risk a n  adverse verdict. 
Suggestions to  the contrary contained in instructions are  prejudicial error. 

4. Evidence §§ 45a, 4512: Criminal Law § 31a- 
Ordinarily opinion evidence of a lag witness is not admissible. I t  is 

the province of the jury to decide what inferences and conclusions a re  
warranted b r  the testimony. Such evidence is admissible only when a 
person of ordinarr experience woulcl not be capable of forming a satis- 
factory conclusion unaided by expert information from one who has 
special learning. skill, or experience in the matter a t  issue. 

5. Evidence § 51: Criminal Law fj 3lg- 
Before opinion evidence is admissi5le a witness must qualify as  an 

expert in that  field of bnowledge. The preliminary question of compe- 
tency is for the presiding judge and ordinarily his ruling is conclusi~e. 

APPEAL b y  defendant f rom Stevens, J., a t  F e b r u a r y  Term, 1945, of 
SARIPSON. N e w  tr ia l .  

Cr imina l  prosecution on bill of indictment charging the  murder  of one 
Wi l l i am Herber t  Holme:. 

O n  the  n igh t  of 25 December, 1943, the defendant, the  deceased, and 
X e l r i n  B r y a n t  were out with two girls on a n  automobile. Af te r  visiting 
several places, deceased suggested tha t  they g o  home. Defendant, the 
owner of the  automobile, replied: "This was his  d a m n  car ,  and  he knew 
v h e n  to d r i r e  h i s  danzn car." H e  and deceased then began to curse each 
other. Af te r  dr iving some distance down the  road defendant stopped 
and  told deceased to get out. Deceased got out and  walked d o ~ v n  the  
road. Defendant  d rore  by h i m  and he  and B r y a n t  got out, went back 
of the cur  t o  o r  near  deceased, and defendant and  deceased renewed t h ~  
argument .  There  TI-as a lick or  thud. Defendant  then r a n  back to the 
autonlobile and  said a passing car  had  killed Herbert .  H e  said, "If you 
don't tell  t h a t  Herber t  came across the  road ore r  where he  went to tend 
to his  business i n  the  ~ o o d s  and  t h a t  a car  came along and h i t  h im me 
all  will be held." , l l though deceased was still l iving defendant  refused 
t o  g i ~ e  h i m  a n y  assistance or t o  take h im to a doctor. There  was a 
wound on t h e  head of deceased and  his skull vias crushed. There were 
n o  other  wounds on his  body and his clothes Jvere not to rn  or  disarrayed. 
N o  other  automobile had  uassed. T h e  S ta te  offered evidence of other 
incr inl inat ing facts  and  circumstances. 

T h e n  the  case was called f o r  t r ia l  the solicitor announced that  he 
mould not ask f o r  a ~ e r d i c t  of murder  i n  t h e  first degree. T h e  jury 
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returned a verdict of murder in the second degree. The court pronounced 
judgment on the verdict and defendant excepted and appealed. 

Attorny-General McMulZan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

J .  Faison Thomson and E. C.  Robinson for defendant, appellant. 

BARNHILL. J. We do not deem it necessary to summarize all the 
testimony or to enter into a discussion of its probative force further 
than to say there was sufficient evidence offered to repel the motion to 
dismiss under G. S., 15-173. 

The contention that there is no competent evidence of the cause of 
death is without merit. The deceased was a young man in apparent 
good health. He received a traumatic injury which crushed his skull 
and affected the brain tissue. He  died almost immediately thereafter. 
Certainly this warrants the inference that death was caused by the 
crushed skull and the injured brain tiasue. 

The court instructed the jury in part as follows: 
"In the absence of some admission or evidence establishing an opposite 

presumption sufficient to overcome the presumption of innocence, the 
most that can be required of a defendant in a criminal prosecution is 
explanation but not exculpation. The defendant is not required to show 
his innocence; the State must prove his guilt beyond a reasonable doubt, 
and the burden of this ultimate issue never shifts." 

To this instruction the defendant excepts and assigns the same as 
error. The exception must be sustained. 

The witness did not take the stand in his own behalf or offer other 
testimony. Nor did he plead self-defense. He  elected instead to rely 
upon the weakness of the evidence offered by the State. There was no 
admission of the use of a deadly weapon and the evidence in respect 
thereto was circumstantial. Hence the testimony was not such as to 
justify a peremptory instruction in the absence of explanation. 8. v. 
Singleton, 183 N.  C., 738, 110 S. E., 846; S. v. Ellis, 210 S. C., 166, 
185 S. E., 663; S. t i .  Davis, 223 N. C., 381, 26 S. E .  (2d), 869. 

The defendant had the right to go upon the witness stand and explain 
or attempt to explain the facts and circumstances about which the State 
had offered testimony so as to negative their incriminating effect. But 
there is no law which requires him to do so. He may elect either to go 
forward with testimony or rest upon the weakness of the State's case, in 
which event he takes the risk of an adverse verdict. 

That the suggestion to a contrary effect contained in the instruction 
is prejudicial to the defendant has already been decided by this Court. 
S. v. Stone, 224 N. C., 848. 
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I n  this connection it may be well to note that a careful reading of 
Speas v. Bank, 188 N .  C., 524, 125 S. E., 398, will disclose that the 
Stone case is not out of harmony with what is there said. 

The coroner of the county, witness for the State, although not found 
to be an expert, was permit td  to give in evidence his opinion as to the 
cause of death. 

Ordinarily opinion evidence of a lay witness is not admissible. I t  is 
the province of the jury to decide what inferences and conclusions are 
warranted by the testimony. Such evidence is admissible only when a 
person of ordinary experience would not be capable of forming a satis- 
factory conclusion unaided by expert information from one who has 
special learning, skill, or experience in the matter at  issue. S. v. Dil- 
liard, 223 N. C., 446, 27 S. E. (2d), 85; S. v. Smith, 221 N. C., 278, 
20 S. E. (2d), 313. 

Before such evidence is admissible a witness must qualify as an expert 
in that field of knowledge. The preliminary question of competency 
is for the presiding judge and ordinarily such ruling is conclusive. S. v. 
Smith, 223 K. C., 457, 27 S. E. (2d), 114, and cases cited. 

I n  8. v. Snzith, 221 N .  C., 278, 20 S. E. (2d), 313, the competency of 
the opinion testimony of an embalmer as to the cause of death was chal- 
lenged by exceptive assignment of error. This Court, as reference to that 
opinion will disclose, did not decide the question presented. I t  was held 
only that its admission under the circumstances of that case was harm- 
less. We there said : 

"To what extent the experience of a professional embalmer, with a 
knowledge of the blood vessels of the human body and their functions, 
and with ocular evidence that they had been emptied of their life- 
sustaining content, might qualify him to testify that the deceased had 
bled to death through the severed arteries, we do not need to say . . ." 

For the reasons stated there must be a 
Kew trial. 

CARL B. RIDENHOUR v. AMANDA K. MILLER AND LUCY K. KLUTTZ. 

(Filed 31 October, 1945.) 

1. Husband and Wife §§ 32, 34- 

In an action by plaintiff against defendants, alleging that the affections 
of his wife had been alienated by them, the law imposes upon plaintiff 
the burden of showing by competent evidence-(1) That he and his wife 
were happily married, and that a genuine love and affection existed be- 
tween them; ( 2 )  that the love and affection so existing was alienated and 
destroyed; ( 3 )  that the wrongful and malicious acts of defendants pro- 
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duced and brought about the loss and alienation of such love and affection. 
Failure to so show makes the action vulnerable to nonsuit. 

2. Same- 
While parents and near relatives must act in good faith in dealing with 

the marital rights of a member of the family, nevertheless they occupy a 
different position from a stranger in these matters. And the mere fact 
that defeadants, sisters of plaintiff's wife, permitted his wife and chil- 
dren to live with them, after the separation, is not sufficient to show bad 
faith on their part, in view of the family relationship. 

APPEAL by plaintiff from Gzuyn, J., at  February-March Term, 1945, 
of CAB-~RRUS. 

This is an  action instituted by plaintiff against the defendants, who 
are sisters of plaintiff's wife, alleging that  defendants unlav-fully and 
maliciously alienated the affections of his wife, and seeking damages 
therefor. 

The pertinent facts are substantially as follows : The plaintiff alleges 
that  the defendants maliciously caused the plaintiff's wife to leare him 
on 14  December, 1943. That  the defendants "set about a course of 
action, a course of speech, and a course of conduct, which was knowingly, 
purposely, wrongfully, ruthlesdy, wickedly and maliciously designed and 
planned to alienate and destroy the genuine love and affection vhich  
this plaintiff's wife held for him, and to wreck and destroy the home of 
this plaintiff and his wife, and to destroy their happiness, and to induce, 
procure and compel, by virtue of their superior positions and financial 
power, this plaintiff's wife to  leare and abandon him, and to abandon 
and forsake this plaintiff, the home and the two children which had been 
born to the marriage." 

Plaintiff te~tif ied that prior to the separation the defendants gave his 
wife and children many presents, consisting of clothing, food, and arti- 
cles of furniture for the home, but that he did not object to Nrs.  Kluttz 
and Mrs. Miller helping his wife. 

On the morning of 14 December, 1943, the plaintiff's wife announced 
she was leaving him. She assigned three reasons, according to plaintiff's 
testimony, "first was because I wouldn't help her do the work; second, 
because I cursed h e r ;  third, because I told her she couldn't ro rk .  That  
is why she said she left." Immediately after plaintiff's wife announced 
her intention to leave him, the plaintiff took her to Mr. Hartsell's office 
to see if they could get a divorce and they were informed they had no 
grounds for diuorce. That  afternoon, the defendant, Mrs. Kluttz. was 
in the Ridenhour home and said, "I am mighty sorry, Carl, you have 
two fine children, they certainly are nice and obedient . . . if you can't 
get along together it is better for you to be separated." Mrs. Ridenhour 
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sent for the other defendant and upon her arrival, in the presence of 
Mrs. Kluttz, Mrs. Ridenhour and the plaintiff, Mrs. Miller said, "Carl, 
I didn't know anything about this." The plaintiff said "Neither of you 
(referring to these defendants) tried to reconcile or advise Mrs. Riden- 
hour or myself." The plaintiff further testified that so far  as he knew 
Mrs. Miller did not know anything about their trouble until the day 
they separated. That up to the day of separation he had nerer heard 
any complaint from his wife or anyone else about conditions in the home 
not being satisfactory. 

On 15 December, 1943, these same parties undertook to divide up the 
household goods of the Ridellhours and to reach an agreement about the 
sale of the home to Mrs. Ridenhour. I n  this connection, the plaintiff 
testified: "Mrs. Miller was trying to advise to the best of her ability." 
Later, as Mrs. Miller was leaving, the plaintiff told her she had broken 
up his home, she had taken his wife and children. Mrs. Miller replied, 
"Yes, Carl Ridenhour, and I will do it again." Mrs. Ridenhour and 
her two minor children had gone to the Miller home the day before and 
they continued to live there for several months after the separation. 

There is evidence that plaintiff tried almost daily to see his wife and 
children while they were living in the Miller home, later in the KIuttz 
home, and still later in the home of a Mrs. Litaker. These defendants 
were not friendly a t  all times, sometimes refusing to admit plaintiff into 
their respective homes. The wife has likewise refused to see him in her 
present home, where she and her children reside with Mrs. Litaker. 

At the conclusion of plaintiff's evidence, judgment of nonsuit was 
entered. Plaintiff appealed to the Supreme Court, assigning errors. 

B. W .  Blackwelder for plaintif. 
Hartsell & Hartsell and Bernard W .  Cruise for defendants. 

DENNY, J. The disposition of this appeal turns upon whether or not 
plaintiff introduced sufficient evidence to entitle him to have his case 
submitted to a jury. 

Upon the institution of this action against the defendants, alleging 
the affections of his wife had been alienated by them, the law imposed 
upon him the burden of showing, by competent evidence, the following: 
(1)  That he and his wife were happily married, and that a genuine . 
love and affection existed b e t ~ ~ e e n  them; ( 2 )  that the love and affection 
so existing was alienated and destroyed; ( 3 )  that the wrongful and mali- 
cious acts of the defendants produced and brought about the loss and 
alienation of such love and affection. Hankins v. Hankins, 202 N.  C., 
358, 162 S. E., 766. 
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I n  the instant case there is no evidence tending to show that the 
defendants or either of them advised with or counseled plaintiff's wife 
with respect to her marital relationship prior to the separation. The 
evidence discloses that these defendants did give Mrs. Ridenhour, who 
is their sister, substantial gifts. Some of the gifts were for her per- 
sonally, some for the children, others were for the use and benefit of the 
family. However, at  the time these gifts were made, the plaintiff 
assigned no ulterior motive on the part of these defendants. He testified, 
"I did not object to Mrs. Kluttz and Mrs. Miller helping my wife." 
Moreover, there is no allegation in the complaint or evidence adduced in 
the trial below, to the effect that plaintiff's wife since the separation 
has by her words or conduct intimated a desire to effect a reconciliation 
with him, or that one might have been made except for the unlawful and 
malicious interference of these defendants. Totunsend v. Holderby, 197 
N. C., 550, 149 S. E., 855; Brown v. Brown, 124 N .  C., 19, 32 S. E., 320. 
I n  fact, we think the record tends to show otherwise. While parents 
and near relations must act in good faith in dealing with the marital 
rights of a member of the family, nevertheless they occupy a different 
position from a stranger in these matters. Johnston v. Johnston, 213 
N.  C., 255, 195 S. E., 807. Cf. Barker v. Dowdy, 224 K. C., 742, 32 
S. E. (2d), 265, and Cottle v. Johnson, 179 N .  C., 426, 102 S. E., 769. 
And the mere fact that these defendants permitted plaintiff's wife and 
children to live with them is not sufficient to show bad faith on their part, 
in  view of the family relationship. Townsend v. Holderby, supra; 
Powell v. Benthall, 136 N.  C., 145, 48 S. E., 598. 

The conduct of these defendants may not have been exemplary towards 
plaintiff at all times, but plaintiff's evidence, when taken in the light 
most favorable to him, is insufficient to show that the alienation of the 
affections of his wife was brought about wrongfully and maliciously by 
these defendants. Powell v. Benthall, supra. 

The exceptions interposed to the refusal of his Honor to admit certain 
orders of the court, relative to the custody of plaintiff's children, need 
not be considered. Had the ~roffered evidence been admitted it would 
not have in any way affected our decision. 

The judgment of nonsuit is 
Affirmed. 
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LUMBER MUTUAL CASUALTY INSURANCE CO. O F  NEW YORK v. 
CLARENCE WELLS ET AL. 

(Filed 31 October, 1945.) 

Declaratory Judgment Act § 5: Insurance § 50- 

The propriety of invoking the provisions of the Uniform Declaratory 
Judgment Act, G. S., 1-253, et seq., on plaintiff's policy of liability insur- 
ance issued to one of defendants, being without challenge on the record 
and defendants demanding a jury trial on issues raised by the pleadings, 
G. S., 1-261, the question, as to whether the automobile covered by the 
policy was being "used as a public or livery conveyance," within the mean- 
ing of the policy at the time of the accident and injuries, is such an issue 
.of fact as should be determined by a jury, under proper instructions, 
where the pleadings are not so clear in respect to the facts as to render it 
determinable without the aid of a definite finding. 

APPEAL by defendants from Hamilton, Special Judge, at  June Term, 
1945, of WAYNE. 

Proceeding for declaratory judgment to determine rights of parties 
under policy of liability insurance. 

On 12 October, 1943, the plaintiff issued to the defendant, Clarence 
Wells, a policy of liability insurance on his "Dodge Truck, panel-body 
delivery passenger type," for use "business-pleasure," to he in force a 
year. On 29 October, 1943, by "Correction Endorsement," the auto- 
mobile was described as "a 1934 Dodge, panel-body delivery Sedan 
instead of as previously stated." 

The policy contains a number of exclusions, the first being: 
"This policy does not apply: ( a )  while the automobile is used as a 

public or livery conveyance, unless such use is specifically declared and 
described in this policy and premium charged therefor.)' 

I t  is conceded that the policy covers the accident in question unless it 
come within exclusion "a." No extra premium was charged or paid for 
use of the vehicle "as a public or livery conveyance." 

I t  is alleged that Clarence Wells converted his truck into a bus, which 
he used for transporting passengers for hire; that on 27 March, 1944, 
while so using his truck with nine (or more) passengers aboard, an 
accident occurred in which two of the passengers were killed and the 
others injured; that as a consequence suits have been, and others may be, 
instituted against the defendant and "if the defendant was covered by 
the policy herein referred to while operating said truck for hire, at  the 
time of the accident referred to, it would be the duty of the plaintiff to 
defend the defendant in such litigation." 
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-Wherefore, plaintiff asked for determination of the rights, status and 
legal relations of the parties under the policy in respect of the accident 
referred to in the complaint. 

The defendant answered, alleged that the change in the truck was 
made prior to the issuance of the policy and that plaintiff's agent had 
full knowledge of the facts and actually filled out the application, claimed 
coverage and asked for reformation, if need be, demanded a jury trial on 
the issues raised by the pleadings, and moved that the plaintiffs in  the 
actions filed against him be made parties herein. The motion to bring in 
these outside claimants as interested narties was allowed. ~ a t e r  bv 
amendment it was made to appear that they had become judgment 
creditors. 

Thereafter, the plaintiff moved for judgment on the pleadings, adjudg- 
ing no liability on its part for the injuries sustained in the accident of 
27 March, 1944. This motion was allowed and judgment entered accord- 
ingly. Defendants appeal, assigning error. 

Langsfon,  Allen & Taylor  and ,4. J .  Fletcher for plaintiff, appellee. 
J .  Faison Thomson ,  R i ~ l e r s  L). Johnson, and J .  T .  Fly the  for defend- 

ants, appellants. 

STACY, C. J. The propriety of invoking the provisions of the Uniform 
Declaratory Judgment Act, G. S., Art. 26, under the circumstances here 
disclosed, is without challenge on the record. T r y o n  v. Power Co., 222 
N.  C., 200, 22 S. E. (2d), 450; N y e r s  v. Ocean Accident d? Guarantee 
Corp., 99 F. (2d), 485; S. c., 22 Fed. Supp., 450. C f .  Casualty Co. I). 

IleLozier, 213 N. C., 334, 196 S. E., 318. The defendants have de- 
manded a jury trial on the issues raised by the pleadings in accordance 
with G. S., 1-261, which provides that when an issue of fact is inrolved 
it may be determined in the same manner as issues of fact are tried and 
determined in other ciril actions in the court in which the proceeding is 
pending. 

We think the issue of exclusion, i.e., whether the automobile was being 
I (  used as a public or livery conveyance" within the meaning of the policy 

at  the time of the injury, is such an issue of fact herein as should be 
determined by a jury nnder proper instructions from the court. The 
plaintiff alleges exclusion from liability nnder this provision, and the 
defendants allege coverage of the injuries in question. Coverage is 
conceded unless the use of the rehicle at the time bring it within the 
exclusion. The pleadings are not so clear in respect of the facts as to 
render it determinable without the aid of a definite finding. Gibbs 21. 

Ins .  Co., 224 N. C., 462, 31 S. E. (2d), 377; Crozcell c. Ins .  Co., 160 
N. C., 35, 85 S. E., 37. 
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O n  the  question of reformation, see Power Co. v. Casualty CO., 193 
N. C., 618, 137 S. E., 817;  Anno. 49 A. L. R., 1513. 

E r r o r  a n d  remanded. 

STATE v. GERALD L. MORGAN. 

(Rled  31 October, 1945.) 

1. Criminal Law § 54f- 
The State's evidence being sufficient to carry the case to the jury upon 

the charge contained in the bill of indictment and the jury returning a 
verdict of guilty of a less degree of the offense charged, such verdict is 
valid. G. S., 15-170. 

2. Courts 5 4%b- 

The power to correct the minutes and records to make them speak the 
truth is within the discretion of the judge holding the court. 

3. Criminal Law § 5012- 

In  the absence of the solicitor the judge presiding has authority to 
appoint members of the local bar to  act for the solicitor in prosecuting 
for the State. 

4. Criminal Law 44- 

In  the absence of a motion by a defendant in a criminal prosecution 
for a continuance, because of the absence of the solicitor and no objection 
on that  ground until after an adverse verdict, any rights which defendant 
may have had on that  account are  waived. 

5. Appeal and Error 2- 

This Court can judicially know only that which appears in the record. 

6. Trial 32: Criminal Law § 53f- 
Requests for special instructions must be in before the beginning of the 

argument. 

7. Rape 3 2: Assault and Battery § 7g- 

In  a crin~inal prosecution for an assault on a female, with intent to 
commit rape. the burden of showing that defendant was under 18 years 
of age is  on the defendant. G.  S., 14-33. 

APPEAL by  defendant  f r o m  Bone, J., a t  J u n e  Term, 1945, of CRAVEK. 
T h e  defendant  was t r ied upon a bill of indictment which charged t h a t  

Gerald L. Morgan  unlawfully, willfully and  feloniously did commit a n  
assault upon  one Margare t  Wilkinson, a female, with intent  t o  commit 
r a p e  upon  her  b y  force and  against her  will, and the  j u r y  returned a 
verdict of gui l ty  of a n  assault on a female, he being a male  person over 
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the age of 18 years, and from judgment of imprisonment for 18 monthi, 
predicated on the verdict, the defendant appealed, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Rhodcs, 
Moody, and Tucker for the State. 

Charles L. Abernethy, Jr., for defendant, appellant. 

SCHENCX, J. The State's evidence was sufficient to carry the case to 
the jury upon the charge contained in the bill of indictment but the jury 
returned a verdict of guilty of a less degree of the offense charged, 
namely, an assault upon a female the defendant being a male person over 
18 years of age. Such verdict was authorized by G. S., 15-170. 

The brief of the defendant does not comply with Rule 28, Rules of 
Practice in the Supreme Court, 221 N. C., 562-3, in that such brief does 
not contain properly numbered the assignments of error with reference 
to printed pages of transcript. However, we have endeavored to con- 
sider the assignments of error which it appears the defendant intended 
to make. The first of such assignments seems to be the failure of the 
court to continue the case on account of the absence of the solicitor. I t  
appears that the minutes of the first day of court as first written recited 
the solicitor was present prosecuting for the State, but on the second day 
of the court the judge presiding discovered the error and in his own 
proper handwriting altered the minutes so as to read that in the absence 
of the solicitor the court appointed Messrs. Nunn and Lansche of the 
local bar to prosecute for the State. The power to correct the minutes 
and records to make them speak the truth was within the discretion of the 
judge holding the court, S. v. Swepson, 84 N.  C., 827; S. v. TVwren, 
95 N. C., 674, and in addition the record does not disclose that any 
exception to the action of the judge in making such correction was noted. 
His  Honor likewise had authority in the absence of the solicitor to 
appoint members of the local bar to act for the solicitor in the prosecu- 
tion of the case. 8. v. Camerofi, 121 N. C., 572, 28 S. E., 139; S. v. 
Conly, 130 N.  C., 683, 41 S. E., 534; 8. v. Wood, 175 N .  C., 809 (819)) 
95 S. E., 1050. I f  the defendant suffered the loss of any rights on 
account of the absence of the solicitor they were waived by his failure to 
assert them in due time. The only objection made by the defendant 
was made after a verdict adverse to him was returned. This constituted 
a clear waiver. S. v. Hartsfield, 188 N. C., 357, 124 S. E., 629; I n  re 
West, 212 N. C.,  189, 193 S. E., 134. And, too, the record does not 
disclose that any motion was ever made to continue the case on account 
of the absence of the solicitor. This Court can judicially know only 
that which appears in the record. S. v. DeJournette, 214 N.  C., 575, 
199 S. E., 920. 



N. C.] FALL TERM, 1945. 551 

The defendant likewise appears to assign as error the failure of the 
court to give a certain special instruction which the record states was 
requested while the solicitor was arguing the case and after counsel for 
defendant had completed his argument. This request for special instruc- 
tion was made too late to form a basis for a successful exceptive assign- 
ment of error, and can avail the defendant nothing. "The true rule, as 
garnered from the decided cases, seems to be that requests for special 
instructions must be in before the beginning of the argument." Note 
of annotator under G. S., 1-181. Such special instruction read: "Now, 
gentlemen of the jury, if you should find that there was no intent to 
commit rape, and no deadly weapon used and no serious bodily harm 
done, you may return a verdict of a simple assault," and the exception 
to the failure to give such instruction was therefore untenable for the 
further reason that all the evidence, both of the State and the defendant, 
was to the effect that the person assaulted was a female and the defendant 
was a male person. The burden of showing that the defendant was 
under 18  years of age is a defense and rested on the defendant. 8. v. 
Smith, 157  N. C., 578, 72 S. E., 853. There was no evidence to this 
effect, and for this additional reason the court was not required to give 
same. 

I n  the record we find 
No error. 

STATE'OP NORTH CAROLINA ON RELATION OF LUCILLE STRICKLAND 
JOHxSON STEWART, TO USE AND BENEFIT OF NEW AMSTERDAM 
CASUALTY COMPANY, v. JAMES D. PARKER. 

(Filed 31 Octol)er, 1945.) 

Judgments §§ 37b, 38: Principal and Surety § 14- 

A surety defendant in a judgment, in order to preserve the liens and 
to enforce the same for reimbursement, on payment of the judgment, must 
have the judgment assigned to some third person for his benefit: a surety. 
who pays the principal debt on which he himself is bound, without pro- 
curing an assignment to a trustee for his benefit, thereby satisfies the 
original obligation and can sue only as a creditor by simple contract. 
G. S., 1-240. 

STACY, C. J. ,  took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Johnson, Special Judge, at  June Term, 
1945, of JOHNSTON. 

This is an action on behalf of the New Amsterdam Casualty Company 
on a judgment entered at  the April Term, 1935, of the Superior Court 
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of Johnston County, against the said New Amsterdam Casualty Com- 
pany, as surety, and the defendant, James D. Parker, as principal, on a 
guardian bond, said surety and principal being the plaintiff in interest 
and the defendant in the present action. I t  is alleged in the present 
action that after the rendition of said judgment, "the said judgment was 
transferred and assigned by the original plaintiff herein to the New 
Amsterdam Casualty Company and it is now the lawful owner thereof, 
and this suit is prosecuted by the original plaintiff for its use and bene- 
fit." Before time to answer had expired, there was a motion by the 
defendant, James D. Parker, to strike out parts of the complaint as 
redundant and irrelevant, which motion was allowed by the clerk, and 
upon appeal to the judge the order of the clerk was affirmed, and to the 
order of affirmation the plaintiff excepted, and appealed to the Supreme 
Court. 

I n  the Supreme Court the defendant demurred ore tenus upon the 
ground that it appears on the face of the complaint that said complaint 
does not state facts sufficient to constitute a cause of action, in that the 
present action is an action on a judgment entered at  the April Term, 
1935, of Johnston Superior Court, in a cause entitled '(State of North 
Carolina, on Relation of Lucille Strickland Johnson v. James D. Par-  
ker, Guardian, and New Amsterdam Casualty Company," and that said 
judgment was against both defendants, James D. Parker and the New 
Amsterdam Casualty Company, said defendants being the plaintiff in  
interest and the defendant in the present action, and it is alleged in the 
present action that said judgment thereafter was transferred and assigned 
by the original plaintiff to the New Amsterdam Casualty Company and 
that i t  is now the lawful owner thereof and this suit is prosecuted by 
the original plaintiff for its use and benefit; that by the transfer and 
assignment as alleged the judgment was extinguished, and therefore will 
not support a cause of action. 

8. B r o w n  Shepherd  and L y o n  & L y o n  for plaintif f ,  appellant.  
J .  I r a  Lee  for defendant ,  appellee. 

SCHENCX, J. The first question posed for our determination is the 
one which arises from the demurrer ore t enus  filed by the defendant in 
this Court, namely, Does the complaint in the present action state facts 
sufficient to constitute a cause of action? We are constrained to answer 
in the negative. Plaintiff in interest, the New Amsterdam Casualty 
Company, surety, satisfied the original plaintiff, principal, and took an 
assignment to it of the judgment upon which it was jointly liable with 
the other defendant, James D. Parker, and the judgment thereby was 
extinguished, and the cause of action alleged in the complaint in the 
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present action being based upon such judgment, cannot be maintained. 
A surety defendant in a judgment, as was the plaintiff i n  interest i n  the 
judgment sued upon in the  present case, in order to preserve the liens 
and to enforce the same for reimbursement, on payment of the judg- 
ment. must hare  i t  assigned to some third person for his benefit; a 
surety who pays the principal debt, on which he  is himself bound with- 
out procuring an  assignment to a trustee for his benefit thereby satisfies 
the original obligation, and can sue only as a creditor by simple contract. 
G. S., 1-240; Davie v. Sprinkle, 180 N .  C., 580, 104 S. E., 477, and 
cases there cited. The  demurrer ore frnus being to an alleged cause of 
action bottomed upon an extinguished judgment must be sustained. 

Since the sustaining of the demurrer o w  trnus upon the ground that  
the complaint does not state facts sufficient to constitute a cause of action, 
brings about a dismissal of the case, it  becomes unnecessary to decide the 
other interesting questions presented on the record relating to the motion 
to strike certain portions of the complaint. 

Demurrer sustained. 

STACY, C. J., took no  par t  in the consideration or decision of this case. 

L. A. TVESTMORELAND AND WIFE, EVA E. WESTMORELSND, v. J. U. 
LOWE AND WIFE, BEULAH LOWE. 

(Filed 31 October, 1945.) 

1. Frauds, Statute of, 9- 

Standing trees on land are real property and contracts and conreyances 
in respect thereto are governed by the same rnles applicable to other forms 
of real property. 

2. Frauds, Statute of, § 10: Deeds 21- 

The statute of frauds defeats a parol conveyance or reservation of 
timber: and, there being no exception or reservation as to timber in plain- 
tiff's deed. parol evidence of a previous oral agreement between plaintiff 
and defendant to reserve or except timber was properly excluded. 

3. Deeds 4, 1 3 -  

While the recital of consideration in a deed is not contractual, and like 
other receipts is prima facie only of payment and may be rebutted by 
parol, this rule does not extend to authorize the admission of parol evi- 
dence to contradict or modify the terms of a deed. or to permit the con- 
Teyance or reservation of real property hy pnrol. 
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APPEAL by plaintiffs from Phi l l ips ,  J., at July Term, 1945, of 
RANDOLPH. Affirmed. 

This was a suit to recover the value of certain timber trees which 
defendants refused to permit plaintiffs to cut. I t  was alleged plaintiffs' 
right to recover grew out of an oral agreement for the exchange of lands. 

At the close of plaintiffs' evidence, defendants' motion for judgment 
of nonsuit was allowed. Plaintiffs appealed. 

J .  G. Preve t t e  for plaintif fs.  
T .  R. W a l l  and H. 41. Robins  for defendants .  

DEVIN, J. I t  was admitted in the pleadings that plaintiffs and de- 
fendants had by parol agreed to an exchange of tracts of land. Plaintiffs 
agreed to convey to defendants a tract of 58 acres, and defendants agreed 
to convey to plaintiffs a tract of 8.83 acres. I n  addition $1,200 was to 
be paid plaintiffs. 

Plaintiffs alleged that it was agreed that defendants were to have the 
timber on the 8.83 acres, and plaintiffs were to have or reserve the timber 
on the 58 acres, but defendants denied that there was any agreement 
for plaintiffs to reserve or, after conveyance, have right to cut the timber 
on the 58 acres. I t  was admitted defendants had cut the timber on the 
8.83 acres. Separate deeds were executed about a month after the pre- 
liminary negotiations, whereby plaintiffs conveyed the 58 acres to the 
defendants, and defendants conveyed the 8.83 acres to the plaintiffs, but 
plaintiffs' deed contained no reservation or exception of the timber or 
timber rights. 

On the trial one of plaintiffs offered to testify that there 15-as an oral 
agreement entered into some time before the deed for the 58 acres was 
executed that the timber on this tract was reserved, and that the timber 
was part of the consideration. Objection to this evidence was sustained. 
Plaintiffs then offered admissions in the pleadings and rested their case. 
Defendants' motion for judgment of nonsuit was allowed, and plaintiffs 
excepted and appealed. 

The ruling of the court below in sustaining objection to the proffered 
testimony, and in entering judgment of nonsuit must be upheld. Stand- 
ing trees on land are real property ( D r a k e  v. Howell ,  133 N. C., 162, 
45 S. E., 539)) and contracts and conveyances in respect thereto are 
governed by the same rules applicable to other forms of real property. 
The statute of frauds defeats a parol conveyance or reservation of timber 
trees. There being no exception or reservation in plaintiffs' deed, parol 
evidence of a previous oral agreement to that effect was properly 
excluded. 
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Plaintiffs' contention that reservation of the timber on the 58 acres 
was part of the consideration for the deed, and that this could be shown 
by parol cannot be sustained. While it frequently has been said that the 
recital of consideration in a deed is not contractual and like other receipts 
is prima facie only of payment, and may be rebutted by parol, Barbee 
v. Barbee, 108 N.  C., 581, 13 S. E., 215; Smith v. Arthur, 110 N. C., 
400, 15 S. E., 197; Pate v. Gaitley, 183 N. C., 262, 111 S. E., 339; Bank 
v. Lewis, 201 N .  C., 148, 159 S. E., 312, this rule may not be extended 
to authorize the admission of parol evidence to contradict or modify the 
terms of a deed, or to permit the conveyance or reservation of real prop- 
erty by parol. Campbell v. Sigmon, 170 N .  C., 348, 87 S. E., 116; Price 
v. Harringfon, 171 N. C., 132, 87 8. E., 986; Walters v. Walters, 172 
N .  C., 328, 90 S. E., 304; Whedbee v. Rufin, 189 N.  C., 257, 126 S. E., 
616. Here the alleged agreement was not that as consideration for the 
deed plaintiffs were to have the proceeds of sale of real property, as in 
Michael v. Foil, 100 N.  C., 178, 6 S. E., 264, but the conveyance or 
reservation of real property. This falls within the statute of frauds. 
The alleged reservation of timber trees was contractual and constituted 
an integral part of the conveyance. Deaver v. Deaver, 137 N.  C., 240, 
49 S. E., 113; Price I ) .  Harrington, supra. 

There was neither allegation nor proof that the exception of the tirnber 
was omitted by mistake or mistake of the draftsman. 

Judgment affirmed. 

MARGARET P U G H  v. GRADY PUGH.  

(Filed 31 October, 1945.) 

1. Trial 8 47: Pleadings § 22- 

In an action by a woman against her former husband to have them 
adjudged tenants in common of lands held by the entireties while husband 
and wife, where the wife alleged that she had secured an absolute divorce 
from defendant which was admitted by answer, defendant is precluded 
from attacking such admission in his answer, which he does not seek to 
amend, by a motion for a new trial on the ground of newly discovered 
evidence as to his wife's divorce. 

2. Appeal and Error § 6e: Husband and Wife 11, 12c- 
In an action to hare tenants by the entireties declared tenants in com- 

mon. after an absolute divorce between them, where parol evidence was 
introdnced, 11-ithont objection, to the effect that the lands were held by 
the entireties, there is nothing this Court can do on appeal to aid the 
husband. 
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APPEAL by defendant from Phillips, J., at  Ju ly  Term, 1945, of 
RAXDOLPH. 

The plaintiff petitioned to sell certain lands for partition, alleging 
that the lands had been held by herself and the defendant, then husband 
and wife, by the entirety, but that  she had obtained an  absolute divorce; 
whereupon, by operation of law, she and the defendant now hold them as 
tenants in common. The defendant pleaded sole seizin, and the cause 
nras transferred to the civil issue docket for trial. 

The defendant in his answer admitted that the petitioner had obtained 
an absolute divorce, and this admission was introduced in evidence, t o  
n-hich defendant excepted. 

The deed to one parcel of the land was exhibited in evidence, showing 
upon its face that title was made to the petitioner and respondent by 
the entirety. As to the remaining parcel of land involved in the con- 
troversy, par01 evidence was introduced, to which the defendant made no 
objection, to the effect that i t  also had been held by the entirety. 

Plaintiff testified that  she had delivered the deeds to her husband and 
had not seen them since. 

On cross-examination, it was elicited from petitioner that she lacked 
about two months of having resided in Georgia a year at  the time she 
filed her suit for divorce. 

The defendant testified that he furnished the money to buy the prop- 
erty, but that he never saw the deed. Asked as to whose name the prop- 
erty was in, he replied, ('she said it was in mine and hers." 

I n  his charge to the jury, in reciting the evidence, the judge referred 
to the testimony of the plaintiff petitioner that she had delivered the 
deed to her husband, along with other valuable papers, and that she had 
not feen it since, and added, ('he goes upon the stand and does not make 
any denial of that being true." Defendant excepted. 

Four issues were submitted to the jury, as follows : 
"1. Were the plaintiff and the defendant lawfully married as alleged 

in the complaint 2" 
"2. Did the plaintiff secure an  absolute divorce from the defendant, 

as  alleged in the complaint? 
"3. Were the deeds to the property described in the complaint made to  

111e plaintiff and the defendant as tenants by the entirety? 
"4. I s  the plaintiff a tenant in common with the defendant in the 

lands described in the complaint 1" 
AS to the third issue. the court charged the jury that "if you believe 

the evidence on the third issue and find it to be true, i t  would be your 
duty to answer the third issue YES," and to this the defendant excepts. 
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Upon the fourth issue, the judge charged that if the deeds had been 
made to the husband and wife, and that thereafter she had obtained an 
absolute divorce from him, this would, as a matter of law, make them 
tenants in common to the lands described in the petition. The defendant 
excepted. 

The court further charged the jury that if they answered the second 
issue Yes and the third issue Yes, then, as a matter of law, they should 
answer the fourth issue Yes, to which the defendant excepted. 

The defendant, pending the trial, moved that a juror be withdrawn 
and a mistrial ordered because of newly discovered evidence relating to 
the validity of the Georgia divorce, which motion was overruled, and the 
defendant objected and excepted. 

The case went to the jury and resulted in verdict and judgment for the 
plaintiff. Defendant excepted and appealed, assigning error. 

J .  A. Spence for plaintiff, appellee. 
J .  G. Prevette for defendant, appellant. 

SEAWELL, J. Perhaps the exception upon which the appellant mostly 
relies relates to the attack attempted to be made on the validity of the 
Georgia divorce and the refusal to cause a mistrial in  order that the 
attack might be sustained by evidence, or by resort to the Georgia law. 
We think, however, that the defendant is precluded from that line of 
attack by the admission in his answer, which he did not seek to amend. 
The implication is clear that a valid divorce had been obtained. 

I n  a normally tried case, it is possible that the defendant had some 
equities which he might hare defended, and correspondingly, the case of 
the plaintiff may have been vulnerable because of the absence of one 
deed to the property and the necessity for laying a basis for the intro- 
duction of parol evidence as to its contents. The defendant, however, 
made no objection to the proof by parol, but on the contrary rather 
contributed to the departure from orderly procedure in this respect by 
his own testimony. Upon the record there is nothing which this Court 
can now do in aid of his appeal. 

We have examined the other objections and do not find them meri- 
torious. 

The judgment is 
Affirmed. 
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PERCY B. HOLDEN v. TV. L. TOTTEN ET AL. 

(Filed 31 October, 1945.) 

1. Judgments @ 22b, 22g: Execution § 11- 

In  an action to remove a cloud upon plaintiff's title, based on a tran- 
script of judgment from Durham County docketed in Greene County, 
where restraining order was continued and appeal taken and thereafter 
on call of the case for trial, it appeared that motion had been lodged in 
Durham County to correct the record and that plaintiff had set up his 
rights in the Durham County proceeding, the defendant was entitled t u  
have plaintiff pursue his legal remedies in Durham before asking for 
further aid from the equity case in Greene. The apparent irregularity 
may be corrected by motion in the cause in 'Durham County, or the execu- 
tion may be recalled; and for the present the remedies in Durham County 
seem adequate. 

2. Execution 9 16: Judgments § 22b- 

A sale under execution may be restrained if  the deed of the officer who 
sells will not pass title and will only throw a cloud upon the title of 
plaintiff; but the invalidity of the judgment upon which the execution 
was issued may not be collaterally attacked unless it be void or unenforce- 
able. 

APPEAL by defendant, W. L. Totten, from F r i z z e l k ,  J., at  February- 
March Term, 1945, of GREEXE. 

Civil action to remove cloud upon title created by transcript of judg- 
ment from Durham County, docketed in  Greene County, and to restrain 
sale under execution on the judgment. 

A temporary restraining order was issued in  the cause and continued 
to  the hearing. An  appeal was immediately taken and is reported in  
224 N. C., 547. 

Thereafter, upon call of the case for trial, it was made to appear that  
motion was then pending in  the cause in Durham County to correct the 
record, and that  "the plaintiffs in this case have set up  their rights before 
the court i n  this motion." Whereupon, the defendants moved for a 
continuance until the motion could be heard in  Durham Superior Court. 

The  case proceeded without the intervention of a jury, and from the 
facts found, the trial court concluded that  the purported judgment in  
Durham County was void, and that  plaintiff was entitled to have thc 
transcript thereof in  Greene County removed as cloud upon title. 

Defendant appeals, assigning errors. 

J.  F a i s o n  Thornson and  K. A. P i t t m a n  for plaint i f f ,  appellee. 
B e n n e t t  & McDonald for defendant ,  appel lant .  
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STACY, C. J. This is the same matter that was before us at  the Fall 
Term, 1944, reported in 224 N. C., 547, with full statement of the facts, 
to which reference may be had to avoid repetition. 

The only question presented on the former appeal was the protection 
of the res until the facts could be fully developed. The force and effect 
of the transcript in Greene County necessarily depends on the validity 
of the judgment in Durham County. When it was made to appear that 
motion had been lodged in Durham County to correct the record in the 
case, and that the plaintiff herein had set up his rights before the court 
in the proceeding there, it would seem that defendant was entitled to 
have the plaintiff pursue his legal remedies before asking further aid 
from a court of equity. 

True it is, that under the law as it now exists, a sale under execution 
may be restrained if the deed of the officer who sells will not pass title, 
and will only throw a cloud upon the title of the plaintiff, Harris v. 
Distributing CO., 172 N .  C., 14, 89 S. E., 789; Mizell v. Bazemore, 194 
N. C., 324,139 S. E., 453, but the invalidity of the judgment upon which 
the execution was issued may not be collaterally attacked unless it be 
void or unenforceable, as, for example, where the lien of the judgment 
is barred by the lapse of time. E x u m  21. R. R., 222 N. C., 222, 22 S. E. 
(2d), 424. 

Here, the apparent irregularity of the judgment may be corrected on 
motion in the cause in Durham County, Ragan v. Ragan, 212 K. C., 753, 
194 S. E., 458; 8. v. Brown, 203 N.  C., 513, 166 S. E., 396, or the exe- 
cution may there be recalled. Finance Co. v. Trust  Co., 213 N .  C., 369, 
196 S. E., 340; Crowder v. h'tiers, 215 N. C., 123, 1 S. E. (2d), 353. 
For the present, at least, the remedies available in  Durham County seem 
adequate. So, we need not now decide to what extent the Superior Court 
of Greene County may look into the records of the Superior Court of 
Durham County to determine the validity of the judgment and the 
effectiveness of the transcript to another county. Monroe v. T h e n ,  221 
N.  C., 362, 20 S. E. (2d), 311; Clark v. Homes, 189 N .  C., 703, 128 
S. E., 20; Ilargrove v. Wilson, 148 N .  C., 439, 62 S. E., 520; Dowdle 2;. 
Corpening, 32 N .  C., 58; S. v. King,  27 N.  C., 203. 

Error. 
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STATE r. MARY BAILEY McNEILL. 

(Filed 31 October, 1945.) 

Intoxicating Liquors 88 4d, 6- 
A person, charged with the possession of illicit, nontax-paid liquor for 

the purpose of sale, G. S., 18-50, cannot be con\-icted under G. S., 18-48. 
These two statutes define misdemeanors and are on an equal footing. 
Neither prescribes or includes a lesser offense or one of lesser degree. 

APPEAL by defendant from Burney, J., at May Term, 1945, of 
HARNETT. Reversed. 

The defendant was charged with possession of nontax-paid intoxicating 
liquor for the purpose of sale. From judgment pronounced on verdict 
of guilty, the defendant appealed. 

Attorney-General 1&'cNullan and Assistant Atforneys-General Rhodes, 
Moody, and Tucker for the State. 

Neil1 McK. Salmon for defendant. 

DEVIK, J. The only question presented by this appeal is the suffi- 
ciency of State's evidence to carry the case to the jury. The State 
offered the testimony of two officers to the effect that on the occasion 
alleged they found in defendant's bedroom in her home three pints of 
untax-paid whiskey in a jar. However, one of these witnesses testified 
that the defendant, the mother of three children, was present, and that 
she said she had the whiskey there for a sick child. This testimony 
which came from the witness offered by the State, was the only evidence 
on this point, and was uncontradicted. The defendant offered no 
evidence. 

There was no evidence that the liquor here in question was being kept 
for the purpose of being sold. The State's evidence, by incorporating 
and offering as worthy of belief the defendant's declaration, negatived 
possession for the purpose of sale. But it was contended that the prima 
facie effect given possession of intoxicating liquor by G. S., 18-11, was 
sufficient to carry the case to the jury. With this we cannot agree. 

While section 33 of the Alcoholic Beverage Control Act of 1937, now 
G. S., 18-48, makes possession of any alcoholic beverage upon which the 
taxes imposed by the laws of the Congress of the United States or of 
this State have not been paid unlawful, no other or different offense is 
there defined. By G. S., 18-50, ('possession for sale . . . of illicit 
liquors" is prohibited, constituting a specific offense. I n  S. v. Lockey, 
214 N.  C., 525, 199 S. E., 715, in construing this last section it was 
observed that the rule that possession of intoxicating liquor as prima 
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facie evidence of possession for the purpose of sale was not incorporated 
in the Alcoholic Beverage Control Act of 1937. The Court said: "In 
the instant case the offense charged was the violation of a specific statute 
and in such a case this Court is powerless to uphold an erroneous convic- 
tion under that statute by substituting another statute requiring proof 
less strong." 

Here the charge contained in the warrant under which the defendant 
was held to answer was possession of illicit liquor for the purpose of 
sale. There was no other count or other charge in the warrant. Mani- 
festly the defendant was charged with violation of G. S., 18-50. She 
could not be convicted under 18-48. These two statutes define misde- 
meanors and are on equal footing. Neither prescribes or includes a 
lesser offense or one of lesser degree. G. S., 18-48, may not be regarded 
as constituting a lesser or different offense embraced in G. S., 18-50. 

As there was no evidence of possession of illicit liquor for the purpose 
of sale, and as the statutory presumption does not arise under the charge 
contained in the warrant, we think the defendant was entitled to have 
her motion for judgment of nonsuit allowed. I t  was incumbent upon the 
State to prove the charge as laid. 

Attention is called to the recent cases of S. v. Suddreth, 223 N. C., 610, 
27 S. E. (2d), 623, and 8. v. Graham, 224 N. C., 347, where the present 
statutes relating to intoxicating liquors are discussed. 

For the reasons stated the ruling of the court below in denying de- 
fendant's motion for judgment as of nonsuit must be 

Reversed. 

MOST WORSHIPFUL GRAND LODGE O F  FREE AND ACCEPTED AN- 
CIETYT MASOxS, JURISDICTION OF N. C.; DR. JAMES E. SHEPARD, 
MOST WORSHIPFUL GRAND 3fASTER; REV. C. W. LAWRENCE, GRAND 
SECRETARY; AND WESTERN STBR LODGE #9 OF FREE AND AC- 
CEPTED ANCIENT 31ASON8, O F  SALISBURY, N. C.; ROBERT 
EVhYS, WORSHIPF~L MASTER; J. A. THOMPSON, SECRETARY, FOR AND ON 

BEHALF OF ALL MEMBERS AXD SUBORDINATE LODGES OF FREE AND AC- 
CEPTED ANCIEST MASONS IN THE JURISDICTION OF N~~~~ CAROLINA 
(ORIGIN~~L PARTIES PLAISTIFF)-BND L)R. JAIIES E. SHEPARD: C. W. 
LAWRENCE, GEO. A. MOORE, I,. W. WERTZ, M. D. LLOYD, GEO. D. 
CARNES. G. F. HALL, J. H. ALEXANDER, ZACK ALEXANDER, J. 
McNEWKIRK. ISAAC GARRIS, H. A. DAY. E. F. DAVIS, J. S. DAN- 
IELS, ROBERT EVANS, H. 31. HARGRL4VE AND E. H. JENKINS. ON 

BEHALF OF THEMSELVES A N D  ALL OTHER MEMBERS OF THE MOST WOR- 
SHIPFUL GRAXD LODGE OF FREE AND ACCEPTED ANCIENT 
MASONS, JURISDICTIOS OF SORTH CAROLINA, AND ITS SUBORDINATE LODGES 
( ~ ~ D D I T I O N A L  PARTIES PLAIKTIFF), V. THE MOST WORSHIPFUL KA- 
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TIONAL GRAXD LODGE O F  FREE AND ACCEPTED SCOTTISH RITE 
MASONS O F  THE WORLD; DR. W. H. BENDERSON, NATIONAL GRAND 
MASTER; ERNEST JOHNSTON, NATIONAL GRAND COR. SECRETARY; 
ALBERT REED, NATIONAL GRAND C. SECRETARY; PROF. W. J. FITZ- 
PATRICK, N.G.S. ; EUREKA LODGE #1; KING SOLOMON LODGE #2 ; 
ROSE O F  SHARON CHAPTER O.E.S.; BETHLEHEM COURT O F  
ISIS; ALL OF THE MOST WORSHIPFUL R'ATIONAL GRAND LODGE 
O F  FREE AND ACCEPTED ANCIENT SCOTTISH RITE MASONS OF 
THE WORLD; R. E. DAVIS, WORSHIPFUL MASTER; A. 2. RicCOMBS, 
SECRETARY, AND i i L ~  OTHFAS AFFILIATED WITH OR PARTICIPATIXG IN AND 

UNDER THE SAID MOST WORSHIPFUL NATIONAL GRAND LODGE OF 
FREE AND ACCEPTED ANCIENT SCOTTISH RITE MASONS OF 
THE WORLD IK NORTH CAROLINA. 

(Filed 31 October, 1945.) 

Appeal and Error § 3 0 h  

Appeal from an order, allowing plaintiffs to amend their complaint and 
to make additional parties plaintiff, is premature and will be dismissed. 

APPEAL by defendants from Gwyn, J., at May Term, 1945, of ROWAX. 
This is an action to restrain the defendants from doing business in 

North Carolina. 
Defendants made a special appearance, through their counsel, and 

moved to dismiss the action for want of jurisdiction, for that it "appears 
upon the face of plaintiffs' complaint, that the plaintiffs, Most Worship- 
ful Grand Lodge of Free and Accepted Ancient Masons, Jurisdiction of 
North Carolina, and Western Star Lodge #9 of the Free and Accepted 
Ancient Masons of Salisbury, N. C.," have not the legal capacity to 
maintain this action. This motion has not been heard. However, since 
the motion challenging the jurisdiction of the court was lodged, the plain- 
tiffs moved to amend their complaint and to make new parties. Motion 
allowed. From the order granting this motion, the defendants except 
and appeal to the Supreme Court. 

D. E. Henderson, Walter H. Woodson, and Leon P. Harris for plain- 
tiffs. 

Stahle Linn and R. Lee Wright for defendants. 

PER CURIAM. The question of jurisdiction is not presented for our 
consideration. The appeal is from the order allowing the plaintiffs to 
amend their complaint and to make additional parties plaintiff. The 
appeal is premature, and will be dismissed. Johnson v. Ins. Co., 215 
N. C., 120, 1 S. E. (2d), 381; Wilmington v. Board of Education, 210 
N. C., 197, 185 8. E., 767. 

Appeal dismissed. 
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CLAYTON v. TOBACCO Co. 

PERCY 0. CLAYTON, AND ALL OTHER INTERESTED TAXPAYERS, v. LIGGETT 
& MYERS TOBACCO COMPANY, A CORPORATION. 

(Filed 7 November, 1945.) 

1. Municipal Corporations 88 2, 5- 
Municipal corporations are creatures of the Legislature and possess and 

can exercise only such powers as are granted in express words, or those 
necessarily or fairly implied in or incident to the powers expressly con- 
ferred, or those essential to the accomplishment of the declared objects 
and purposes of the corporation. Ordinarily such powers may be enlarged. 
abridged, or entirely withdrawn a t  the pleasure of the Legislature. 

2. Municipal Corporations § 29- 

The control of streets is primarily a State duty, and the legislative 
control, in the absence of constitutional restriction, is paramount, subject 
to property rights and easements of abutting owners. 

3. S a m e -  

The Legislature may delegate the power of control over its streets to the 
municipal corporations of the State or to the governing body of a city, 
town, or to a particular municipal board, or other agency. 

Within constitutional limitations and provided public use is not unrea- 
sonably interfered with, the Legislature, or a municipal corporation by 
legislative authorization, may grant a private use of streets, and may 
permit structures in the streets for business convenience, which, in the 
absence of such authority, would be considered obstructions or nuisances. 

APPEAL by plaintiff from Carr, b., at  Chambers, 24 August, 1945, a t  
Burlington, N. C. F rom DURHAM. 

Civil action to restrain defendant from erecting an  arcade across 
Morgan Street connecting two of its buildings in  the city of Durham, 
Nor th  Carolina. 

These pertinent uncontroverted facts appear from the pleadings : 
I. Morgan Street, in the city of Durham, North Carolina, is a paved 

street, a link in  the system of streets connecting with highways leading 
into and out of the city, and an  important thoroughfare serving the 
industrial and commercial area of the city. 

11. Defendant has erected what is known as the O'Brien Building on 
the south side of, and abutting on Morgan Street, and a two-story build- 
ing  known as the Cooper Shop on the north side of, and abutting on said 
street. 

111. The General Assembly of Nor th  Carolina, a t  its session of 1945, 
by an act entitled "An act to allow the city of Durham to release any 
interest i t  and the public may have in  certain lands for the purpose of 
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permitting Liggett & Myers Tobacco Company to cross a part of Morgan 
Street for private purposes" authorized and empowered the governing 
body of the city of Durham ('to permit by resolution, ordinance or other 
proceeding deemed advisable, or such papers as may be necessary to 
release the interest of the city of Durham and the public generally in 
and to that portion of Morgan Street situated, lying and being between 
the O'Brien Building of Liggett & Myers Tobacco Company on the south 
and said Tobacco Company's Cooper Shop Building on the north, for the 
purpose of permitting said Liggett & Myers Tobacco Company to extend 
said O'Brien Building from the south over and across Morgan Street to 
the aforesaid Cooper Shop building on the north, with a clearance of 
not less than 17 feet at  any point above Morgan Street, said building 
to be constructed and used and said Morgan Street to be crossed for the 
benefit of said Tobacco Company and its business, and generally for its 
private purposes." 
IT. Thereafter the City Council of the city of Durham passed a reso- 

lution, in which it is recited: (1) That the director of planning and the 
City Manager have investigated the request of Liggett & Xyers Tobacco 
Company to be permitted to construct '(a building or overpass over 
Morgan Street between their O'Brien Building on the south and their 
Cooper Shop building on the north so that the said two buildings will 
be connected'' with "a clearance over Morgan Street of not less than 17 
feet above the surface of Morgan Street at any time," and have sub- 
mitted recommendation with respect to the same; ( 2 )  that the council 
has carefully considered such request and has examined the plans and 
specifications for said proposed building; (3)  that subject to the recom- 
mendations made by the planning department, the council is of opinion 
that the said request could be granted without being detrimental to the 
public interest, safety or welfare, and that the same will not impede or 
congest pedestrian or vehicular traffic passing along Morgan Street; and 
(4) that the Legislature of North Carolina at  its session of 1945 has 
specifically granted authority to the City Council to grant such permis- 
sion. And thereupon the City Council resolved "that permission to 
construct the said building across Morgan Street between the O'Brien 
Building and the Cooper Shop building of Liggett & Myers Tobacco 
Company is hereby granted, subject to" specified terms and conditions, 
for safeguarding the interests of the city, and of the public requirements 
for use of the street, among others: "That there be an unobstructed 
clearance of not less than 17 feet at  all points above the surface of 
Morgan Street" and provisions be made to admit of widening said street. 

V. Pursuant to the permission granted in the said resolution of the 
City Council, defendant Liggett & Myers Tobacco Company begun the 
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construction of a building over and across Morgan Street connecting 
their O'Brien Building with their Cooper Shop building. 

VI.  Thereupon, the plaintiff, acting for himself and for any and all 
interested taxpayers of the city, county and State who desire to inter- 
vene, instituted this action for the purpose of restraining defendant from 
completing the construction of such building (1)  upon the ground: 
( a )  That i t  will create a hazard between said buildings and increase the 
existent traffic congestion now caused by the extensive use of the street 
by both vehicles and pedestrians at  certain times of day; (b)  that an 
overhead building as above stated would prevent the free and extensive 
use of the street by plaintiff and other users of said street for travel and 
transportation; (c) that it will prevent the governing body of the city 
of Durham from improving and widening said street which is now about 
thirty feet wide and will interfere with city planning; and ( 2 )  for that 
the General Assembly does not have the right to grant or delegate the 
right to the governing body of the city of Durham to pass a resolution 
permitting defendant to construct a building over and across Morgan 
Street as i t  has done, and, hence, the said resolution is void. 

VII .  A temporary restraining order having been granted, returnable 
before Carr, Resident Judge of the Tenth Judicial District of North 
Carolina, at  Chambers, in Burlington, and being heard, upon motion of 
defendant for dissolution of the order, the court, being of opinion that 
the pleadings raise no issue of fact for a jury, finds the following facts : 

"1. There is no allegation in the complaint that the right of the plain- 
tiff or any other person to the use of light and air will be impaired or in 
any way affected by the completion of the proposed structure by the 
defendant. 

"2. The structure which the defendant proposes to build when com- 
pleted will not unreasonably interfere with the public easement of travel 
ind  transportation." Thereupon, the court entered an order dissolving 
the temporary restraining order. 

Plaintiff excepts to the rendition and signing of the order and appeals 
to Supreme Court and assigns error. 

W .  C. Purcell for plaintiff, appellant. 
Fuller, Reacle, Cnzstead & Fuller  for defendant, appellee. 

WIKBORKE, J. This is the question for decision: Where legislative 
authority is given therefor, may the go~erning body of a city grant 
permisqion to the owner of buildings abutting on opposite sides of a 
street to construct an arcade over the street connecting the buildings for 
private purposes when such completed arcade (1) will not impair the 
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rights of others to the use of light and air, and (2)  "will not unreason- 
ably interfere with the public easement of travel and transportation"? 

The court below, in dismissing the temporary restraining order, held 
in effect that, under such circumstances, the city had such right and with 
this ruling, we are in agreement. 

While the subject, in the form presented here, does not appear to have 
been considered by this Court, there are decisions to the effect that 
without express legislative authority therefor, a municipality may not 
permit encroachments upon public streets for private purposes. Ordi- 
narily the question has arisen where property rights are involved. See 
Butler v. Tobacco Co., 152 N .  C., 416, 68 S. E., 12;  Guano Co. v. Lumber 
C'o., 168 N.  C., 337, 84 S. E., 346. 

The consequential inference from these decisions is that, with express 
legislative authority therefor, a municipality may permit encroachments 
upon public streets for private purposes, provided the property rights 
of others are not invaded, and the public use of the street is not unrea- 
sonably obstructed, as was found below by the judge in this case. 

Such is the principle as expressed by text writers, for example: I n  
44 C. J., 983, Municipal Corporations, see. 3782 ( lo ) ,  i t  is stated: 
"Within constitutional limitations, and provided public use is not unrea- 
sonably interfered with, the legislature may authorize a private use of 
streets, and may permit structures in the street for business conveniences 
that, in the absence of such authority, would be considered obstructions 
or nuisances. Where acting under constitutional or delegated legislative 
authorization, a municipality may grant a private use of its streets, 
unless such private use would unreasonably interfere with public use. 
But in the absence of constitutional, charter, or statutory provisions so 
permitting, a municipality has no power to authorize the use of its 
streets for a private purpose." 

Moreover, it is a general ~ r inc ip le  of law that municipal corporations 
are creatures of the Legislature of the State, and that they possess and 
can exercise only such powers as are granted in express words, or those 
necessarily or fairly implied in or incident to the powers expressly con- 
ferred, or those essential to the accomplishment of the declared objects 
and purposes of the corporation. 37 Am. Jur., 722, Municipal Corpora- 
tions, section 112. Ordinarily such powers may be enlarged, abridged, 
or entirely withdrawn by the Legislature at  its pleasure. Furthermore, 
the control of streets is primarily a State duty, and the legislative con- 
trol, in the absence of constitutional restriction, is paramount, subject 
to the property rights and easements of the abutting owner. However, 
the Legislature may delegate the power of control over its streets to the 
municipal corporations of the State or to the governing body in a city, 
town or village, or to a particular municipal board, or other agencies. 
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A n d  where such power has  been delegated the  power of the  municipal i ty  

is measured by  t h e  s tatute  or charter  provisions delegating such author- 
ity. McQuillin on Municipal  Corporations, 2nd Ed., Revised Vol. 4, 
section 1414  (1310)) and  29 C. J., 646, Highways, section 409. See also 

Yale  University v. New Haven, 1 0 4  Conn., 610, 134  Atl., 268, 47 A. L. 
R., 667. 

The judgment  below is 
Affirmed. 

FIRST SECURITY TRUST COMPANY, EXECITOR OF THE LAST WILL AND 

TESTAMENT OF THE LATE JOSEPH DUCKWORTH ELLIOTT, V. MRS. 
HAZEL E. HENDERSON, MRS. KATE E. HESTER, MILES 0. SHER- 
RILL, FIRST SECURITY TRUST COMPAKY, GUARDIAN FOR WALTER 
MOSES, MINOR; FIRST SECURITY TRUST COMPANY, GUARDIAN FOR 

JAMES VERNON SHERRILL, MINOR, AND JOSEPH ELLIOTT SHER- 
RILL, JR., MINOR, JOSEPH E. ADNEY, ELIZABETH A. HOLE, MOODY 
A. BARGER; AND C. 31. JANES AND IREKE N. JANES, ASSIGNEES OF 
MILES 0. SHERRILL ; L. K. HIGGENBOTHAM, ASSIGNEE OF MILES 0 .  
SHERRILL, AKD FRED H. MELLOR, ASSIGXEE OF MILES 0. SHER- 
RILL. 

(Filed 7 November. 1945.) 
1. Wills § 34-- 

Where a will leaving property in the hands of an executor or trustee 
provides that, five years after the death of testator's wife, the entire 
estate should be equally divided between testator's four daughters, after 
the payment of a certain sum to one of the daughters, and that,  if any one 
or more of testator's four daughters should die before the distribution 
provided for in the will. the legacy or bequest of such deceased daughter 
o r  daughters should be paid to their then living children, share and share 
alike, the intention of the testator is that the share of any one of his 
daughters, so dying before the date set for  the final distribution. must be 
paid only to  her children living a t  the date for distribution, and not to 
the issue of her children deceased before the date set for distribution by 
the will. 

Where property is left by will to children or children living a t  the 
time fixed for payment or division, when there are persons that answer 
the description, grandchildren and great grandchildren will not be included 
in the distribution of such property. 

APPEAL by defendants, Wal te r  S. Moses, J a m e s  Vernon Sherr i l l  and  

Joseph  El l io t t  Sherrill ,  Jr., f rom Gwyn, J., at September Term, 1945, 

of CATAWBA. 
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The First Security Trust Company, Executor of the last will and 
testament of the late Joseph Duckworth Elliott, brings this action under 
the provisions of the Uniform Declaratory Judgment Act, for the pur- 
pose of obtaining a construction of the will of the late Joseph Duck- 
worth Elliott. 

The testator died on 4 May, 1930, leaving a last will and testament 
dated 30 December, 1920. Surviving the testator were his wife, Mary 
Elizabeth Elliott, and three daughters, Mrs. Hazel E .  Henderson, Mrs. 
Kate E. Hester, Xrs. Pearl Elliott (Sherrill) Salassa and three grand- 
children, Joseph E .  Adney, Elizabeth 0. Hall and Moody A. Barger, 
who are the children of a daughter, Mrs. Mamie Adney, who predeceased 
the testator. Mrs. Pearl Elliott Salassa died 15 May, 1935, survived 
by a daughter, Nancy S. Moses, a son, Miles 0. Sherrill, and two grand- 
children, Joseph Elliott, Jr., born 15 January, 1926, and James Vernon 
Sherrill, born 17 August, 1927, children of Joseph E. Sherrill, a son of 
Pearl Elliott Salassa, who predeceased his mother. Nancy S. Moses died 
7 January, 1936, leaving a son, Walter S. Moses, born 2 April, 1932. 
Mary Elizabeth Elliott, widow of Joseph Duckworth Elliott, died 
21 January, 1940. 

The 5th paragraph of the will of Joseph Duckworth Elliott reads as 
follows: "Subject to the other provisions and limitations made in this 
instrument, it is my will and desire that, at the end of five years after 
the death of my said wife, Mary Elizabeth Elliott, my entire estate be 
equally divided between my four daughters, Mamie Hood Adney, Pearl 
Sherrill Salassa, Hazel Elliott Henderson and Kate Elliott Hester; 
Provided, however, that my executor before making such distribution, 
shall pay to my daughter, Mamie Hood Adney, a sum of money equal to, 
or property of, the value of the estate received by each of my other 
daughters, Pearl Sherrill Salassa, Hazel Elliott Henderson and Kate 
Elliott Hester, from their mother, Mary Elizabeth Elliott. I t  is my 
further will that, if any one or more of my four daughters mentioned in 
this paragraph should die before the distribution provided for herein, 
the legacy or bequest of such deceased daughter or daughters be paid to 
their then living children, share and share alike." 

At the hearing below, all parties waived a trial by jury and agreed 
that his Honor might find the facts and pass upon the question of law 
presented as to whether, under Item Five of the will of Joseph Duck- 
worth Elliott, Joeeph E .  Sherrill, Jr., and James Vernon Sherrill, minor 
children of Joseph E. Sherrill, deceased, and Walter S. Moses, minor 
child of Nancy S. Moses, deceased, as grandchildren of Pearl Elliott 
Salassa, deceased daughter of the testator, are entitled to share along 
with Miles 0. Sherrill, the only living child of Pearl Elliott Salassa, on 
21 January, 1945, in the one-fourth interest in the estate of Joseph 
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Duckworth Elliott, which the said Pearl Elliott Salassa would have 
taken had she been living on 21 January, 1945. These grandchildren of 
Pearl Elliott Salassa, being great grandchildren of the testator. 

The court below held that since Miles 0. Sherrill was the only living 
child of Pearl Elliott Salassa on 21 January, 1945, he is entitled to the 
elltire one-fourth interest in the estate of Joseph Duckmorth Elliott, 
which his mother would have taken had she been living at  that time, to 
the exclusion of the children of his brother and sister, both of whom 
died before said date. 

Judgment was entered accordingly, and the minor children of Joseph 
E. Sherrill and Nancy S. Moses excepted and appealed to the Supreme 
Court. 

ATo counsel for petitioners. 
John W .  Aiken for defendanf, appellee, Miles 0. Sherrill. 
Eddy S. Merritt for L. K. Higgenbotham, defendant, appellee. 
Bailey Patrick, Guardian ad litem for Walter X. Moses, Joseph Elliott 

Sherrill, Jr., and James Vernon Sherrill, in propria persona. 

DENNY, J. The question presented for our determination is whether 
the testator intended that if any one of his daughters should die before 
the date set for the final distribution of his estate, her part should be 
paid to her children living at  the time of her death or to her children 
living at the date of distribution. 

The testator authorized his executor to keep his estate intact as nearly 
as possible, until the expiration of five years from and after the death 
of his wife. I n  the meantime the executor was given authority to sell, 
exchange, reinvest or dispose of any real estate, stock, bonds, or other 
securities owned by the testator, as in its judgment might be best for the 
estate. Under the provisions of the will, during the lifetime of his wife 
she was to receive the sum of $400.00 per month and the use of the family 
residence. The four daughters were to receive $100.00 each per month 
until the death of their mother, at  which time or within 90 days there- 
after they were to receive $10,000.00 each. Other substantial bequests 
were made in the will. 

The executor was charged with the management and control of this 
estate from testator's death until the expiration of five years after the 
death of his wife. Upon the death of the testator, each of the four 
daughters named in the residuary clause of the will became vested with 
an interest in the estate, but the right of possession was contingent upon 
being alive at the time fixed by the testator for the division and distribu- 
tion of the estate. One daughter, Pearl Elliott Salassa, died before the 
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time fixed for such division and distribution, leaving surviving her two 
children, Sancy S. Moses and Miles 0. Sherrill, and two grandchildren, 
the defendants James Vernon Sherrill and Joseph Elliott Sherrill, Jr., 
children of her son Joseph Elliott Sherrill who predeceased her. Nancy 
S. Xoses likewise died before the time fixed for the division and distri- 
bution of the estate, leaving one child, the defendant Walter S. Moses. 

I t  makes no difference whether Nancy S. Moses took a vested or con- 
tingent interest in the estate her mother would have taken had she been 
alive at  the time fixed for its division and distribution. Thompson 2;. 

Humphrey, 179 N .  C., 44, 101 5. E., 738; Bank v. Johnson, 168 N .  C., 
304, 84 S. E., 355. She inherited no interest therein from her mother 
and under the terms of the will, the executor is directed to pay the legacy 
or bequest of such deceased daughter or daughters to their then living 
children share and share alike. Cilley v. Geitner, 182 N. C., 714, 110 
S. E., 61; Thompson v. Humphrey, supra; Whitesides v. Cooper, 115 
N. C., 570, 20 S. E., 295; Anderson v. Pelton, 36 N. C., 55. Therefore, 
the children of a deceased daughter under the provisions contained in 
Item Five of the testator's will, must take, if they take at all, by purchase 
from the testator and not as heirs of the mother. Fulton v. Waddell, 
191 N .  C., 688,132 S. E., 669; Green v. Green, 86 X. C., 546; Hawkins 
v. Everett, 58 N. C., 42. Even so, Nancy S. Moses and Joseph Elliott 
Sherrill, having died prior to the time fixed by the testator to call the 
roll and distribute the legacy or bequest, to the then living children of 
Pearl  Elliott Salassa, no interest in the estate passed to them or to their 
heirs. 

Hence, the appealing defendants have no interest in this estate unless 
they are beneficiaries under the will. And the will makes no provision 
for them. I t  ends with the children of their grandmother, Pearl Elliott 
Salassa, who may be living at the time for the division and distribution 
of the estate. Miles 0. Sherrill, being the only child of Pearl Elliott 
Salassa then living, he takes the entire interest his mother would have 
taken had she been alive at  the time fixed for the division and distribu- 
tion of the estate. This view is in accord with the general rule that 
when property is left to children or children living at  the time fixed for 
payment or division, when there are persons that answer the description, 
grandchildren and great grandchildren will not be included in the dis- 
tribution of such property. Taylor I). Taylor, 174 N. C., 537, 94 S. E., 
7 ;  Lee v. Baird, 132 N. C., 755, 44 S. E., 605; Mordecai v. Boylan, 59 
N.  C., 365; Ward v. Sutton, 40 N. C., 421; Denny v. Closse, 39 N. C., 
102. 

The judgment of the court below is 
Affirmed. 
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ALTON K. PEARCE v. INEZ M. PEARCE. 

(Filed 7 November, 1945.) 

1. Husband and Wife § 4b: Divorce § % 

A separation agreement between husband and wife, providing for her 
support, is void and unenforceable when not in accordance with G. S., 
52-12-13. 

2. Divorce 8 5- 

A wife who seeks to assert a cause of action under G. S., 50-7 (41, must 
allege with particularity the language and conduct relied upon as consti- 
tuting such indignities to her person as to render her condition intolerable 
and her life burdensome; and it is essential that there be an allegation 
that the same was without adequate provocation, its omissioli being fatal. 

3. Divorce §§ a, 8- 
In a cause of action couched in the language of G. S., 50-5 (4). plaintiff 

must prove his case secundum allegata by showing that the separation 
was voluntary in its inception. If the assent of the wife was obtained 
by fraud or deceit, the separation was not voluntary within the meaning 
of the act. 

4. Divorce 5 5- 

In a suit for divorce by husband against wife under G. S., 50-5 (4) ,  
allegations by the wife, that her husband ordered her to leave home, 
which she did not do, but instead, bargaining with him for a contract of 
separation, reached an agreement, without averment of fraud or deceit, 
are insufficient as a defense. 

APPEAL by plaintiff and defendant from Bone, J., a t  March Term, 
1945, of WAKE. 

Civil action for  divorce on the grounds of two years' ~epa ra t ion  by 
mutual  agreement. 

The  complaint contains the usual necessary averments sufficient to  
state a cause of action for  divorce under G. S., 50-5 (4). 

The  defendant answering, qualifiedly denies the allegation of separa- 
tion by mutual consent and alleges by way of further defense and cross 
action : 

(1)  That  plaintiff, on or about 19 August, 1942, ordered her to leave 
his home and then proposed an  agreement for  separation to which she 
assented; that  a contract was executed; and that  plaintiff now by this 
action is attempting to breach this contract; and 

( 2 )  That  some t ime prior to 19 August, 1942, plaintiff became inter- 
ested in  another woman; that he ordered her to  occupy a separate bed- 
room; tha t  he "repeatedly insulted her by telling her that  he did not 
want her and did not give a damn about her, and continued his cold, 
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indifferent conduct towards his wife, all of which indignities rendered 
her condition intolerable and her life burdensome." She then reasserts 
the agreement for separation and support. 

On the first further defense and cross action she prays that the con- 
tract for support be incorporated in any decree of divorce which may be 
entered herein, and on the second she seeks a decree of divorce a mensa 
and alimony. 

The agreement of separation is attached to her answer. I t  bears the 
signatures of two witnesses, but it was not executed and acknowledged 
as required by G. S., 52-12-13. 

The plaintiff demurred to each further defense and cross action. The 
court below sustained the demurrer to the first further defense and the 
defendant excepted and appealed. I t  overruled the demurrer to the 
second further defense and plaintiff excepted and appealed. 

Douglass & Douglass for plaintiff. 
Thos.  W .  R u f i n  for defendant. 

BARNHILL, J. I t  would seem to be apparent that a wife may not 
assert a separation agreement providing for her support as a defense to 
an action by the husband for divorce or have the agreement incorporated 
in the decree as a limitation upon the relief granted. G. S., 50-11. 
This we need not now decide, for the asserted agreement is void and 
unenforceable. G. S., 52-12-13; S m i t h  v. Smi th ,  ante, 189; Daughtry 
v. Daughtry, ante, 358, and cases cited. 

A wife who seeks to assert a cause of action under G. S., 50-7 (4), 
must allege with particularity the language and conduct relied upon as 
constituting such indignities to her person as to render her condition 
intolerable and her life burdensome. Howell v. Howell,  223 N .  C., 62, 
25 S. E. (2d), 169; Pollard v. Pollard, 221 N.  C., 46, 19 S. E. (2d), 1. 

Whether the language and conduct of plaintiff as alleged constitute 
"indignities to the person" of his wife might be the subject of debate, 
but conceding arguendo that such behavior is within the contemplation 
of the statute, there is still a material defect in defendant's attempted 
allegation of a cross action. At no time does she allege that plaintiff's 
conduct xTas without adequate provocation on her part. This averment 
is essential. I t s  omission is fatal. Howell v. Howell, supra; Pollard 
v. Pollard, supra; Carnes z7. Carnes, 204 N.  C., 636, 169 S. E., 222; 
MclManus v. iUclVanus, 191 N.  C., 740, 133 S. E., 9 ;  Dowdy v. Dowdy, 
154 N.  C., 556, 70 S. E., 917; X a r t i n  v. Martin, 130 N.  C., 27; O'Connor 
v. O'Connor, 109 N.  C., 139; Jackson v. Jackson, 105 N.  C., 433; Whi t e  
v. Whi t e ,  84 N. C., 340. 
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Plaintiff's cause of action is couched in  the language of G. S., 50-5 (4).  
H e  must prove his case secundum allegata by showing that  the separa- 
tion was voluntary in its inception. Taylor v. Taylor, ante, 80 ; Williams 
v. Williams, 224 N .  C., 91. I f  the assent of the wife was obtained by 
f raud or deceit, the separation was  not voluntary within the meaning 
of the law. 

Bu t  here again the allegations are insufficient to constitute a valid 
defense. Defendant does allege that  plaintiff ordered her to leave his 
home, but she did not go. Instead she bargained with him for a contract 
of separation. There is  no averment tha t  her agreement was induced by 
fraud, deceit, or  undue influence. Her  husband merely "persuaded" her 
to  execute the contract. 

The  court below erred in overruling the demurrer to the second fur-  
ther defense and cross action. 

On  plaintiff's appeal, reversed. 
On  defendant's appeal, affirmed. 

H. J. LEE v. C. L. BEDDIXGFIELD AND MRS. C. L. BEDDINGFIELD. 

(Filed 7 November, 1945.) 
1. Evidence 9 4 6 -  

A witness, expert or other, who has acquired knowledge and formed an 
opinion as to the character of a person's handwriting from having seen 
such person write or having, in the ordinary course of business, seen 
writings purporting to be his and which he has acknowledged, or upon 
which he has acted or been charged, as in the case of business corre- 
spondence, etc.. may give such opinion in evidence when a relevant cir- 
cumstance. 

2. Rills and Notes 35 2a, 27- 

In an action to recover on a note allegedly signed hg defendants, where 
plaintiff's evidence tended to show, by evidence and opinion of persons 
familiar with the handwriting of defendants, that the note in question 
was signed by defendants, when considered with other evidence that the 
said note was part of the assets of a failed bank, had credits endorsed 
thereon and was acquired by plaintiff by assignment from the receiver 
of the bank, there is sufficient evidence to go to the jury on the question 
of its execution and judgment as for nonsuit was error. 

SFPEAL by plaintiff from Williams, J., at  May  Term, 1945, of WAKE. 
Reversed. 

Action on a note for $249.07. The defendants denied the execution 
of the note and set up  certain other defenses not material to the questions 
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here presented. At the close of plaintiff's evidence motion for judgment 
of nonsuit was allowed, and plaintiff appealed. 

J.  M. Temple ton  for p l a i n t i f .  
N o  counsel contra. 

DEVIK, J. The case was made to turn below upon the sufficiency of 
the proof of the execution of the note sued on to entitle plaintiff to go 
to the jury. 

As to defendant C. L. Beddingfield plaintiff offered the testimony of a 
witness, an employee of the State Treasurer's office, whose duty it was to 
pass on the genuineness of the signatures on checks and vouchers passing 
through that office. This witness testified that he had seen the signature 
of C. L. Beddingfield on vouchers issued to him in connection with the 
State Labor Department, had seen him write his name, and that in 
witness' opinion the signature on the note sued on was that of C. L. 
Beddingfield. 

As to the defendant Mrs. C. L. Beddingfield, another witness, an 
employee of the County Board of Education, testified she knew the feme 
defendant, had seen her signature on a variety of papers passing under 
her observation, including reports with defendant's name attached, which 
defendant delivered to witness, saying '(These are my reports." These 
reports purported to bear the personal signature of the defendant. '(The 
name on the note (sued on) and reports are exactly alike in erery case." 

We think this evidence was sufficient, when considered in connection 
with the other evidence in the case, to withstand a motion for nonsuit. 
I t  appeared that the note sued on, originally in the sum of $335, was 
given to the Commercial National Bank of Raleigh, had credits endorsed 
thereon, was among the assets of the Bank when it became insolvent, and 
passed by assignment of the Receiver of the Bank to the person from 
whom plaintiff acquired it. 

I n  Nicholson v. Lumber  Co., 156 N. C., 59 (66), 72 S. E., 86, it was 
said: "A witness, expert or other, who has acquired knowledge and 
formed an opinion as to the character of a person's handwriting from 
having seen such person write or having, in the ordinary course of busi- 
ness, seen writings purporting to be his and which he has acknowledged 
or upon which he has acted or been charged, as in the case of business 
correspondence, etc., may give such opinion in evidence when a relevant 
circumstance." This statement of the law was quoted with approval in 
M o r g a n  v. Fraternal Association, 170 N. C., 75 (82), 86 S. E., 975, and 
cited in LaRoque  v. Kennedy ,  156 N. C., 360, 72 S. E., 454, and Oil Co. 
v.  B u r n e y ,  174 N.  C., 382, 93 S. E., 912. See also R a t l i f  v. Ratl i f f ,  131 
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N. C., 425, 42 S. E., 887;  Tunstall v. Cobb, 109 N. C., 316, 1 4  S. E., 2 8 ;  
27 A. L. R., 319;  20 Am.  Jur., 700, 705. 

Considering the  evidence in the light most favorable f o r  the  plaintiff, 
as we a r e  required t o  d o  on  a motion f o r  nonsuit, we th ink  the  evidence 
offered sufficient t o  c a r r y  the  case to  the  j u r y  as to  both defendants, and 
that the  learned judge below was i n  error  i n  entering judgment of non- 
suit. 

Reversed. 

MRS. PEA4RL RI.  REA, ADMINISTRATRIX OF THE ESTATE OF JOYCE REA. 
DECEASED, V. SAMUEL S. SIMOWITZ, J. S. SIMOWITZ, BERNARD 
SIMOTVITZ AND ISRAEL D. SHAPIRO, T/A NhTIOSAL EXPRESS. 
AKD ROBERT WILLIAMS. 

(Filed 21 November, 1946.) 

1. Evidence § 37: Death 3 
Mortuary tables a r e  used as  the best evidence obtainable, together with 

evidence of health, habits and the like, in the establishment of material 
but necessarily uncertain facts. 

2. Evidence § 27- 

Our mortuary table, G. S., 8-46, is not founded on any statistical infor- 
mation based on experience concerning children under ten years of age 
and i t  does not give or purport to give the probable expectancy of life of 
such infants. Hence as  to them it is irrelevant. 

3. Death § 8-- 

Before G. S., 8-46, may be considered by a jury there must be precedent 
proof of age, bringing the deceased clearly within the class of selected 
lives tabulated in the table. In  the absence of such proof i t  is  error to 
direct a jury to consider it. 

4. Same: Evidence §§ 27, 37- 

In  a case involring the expectai~cy of one, not within the class of 
selected lives tabulated in G. S., 8-46, the jury may consider evidence as  
to the constitution, health, vigor, habits and the like o.f deceased as  a 
basis for determining his probable expectancy; and upon proper identifica- 
tion and authentication other available tables, which list the ages involved, 
may be used in evidence. 

5. xegligence §§ l a ,  19a- 
There are  no degrees of care so fa r  as  fixing responsibility for negli- 

gence is concerned. The standard is always that care which a man of 
ordinary prudence shonld use under like circumstances. But a prudent 
man increases his watchfulness as  the possibility of danger mounts. Thus 
the degree-that is the q u a n t i t y 4 f  care necessary to measure up to the 
standard is a s  variable a s  the attendant circumstances. 
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6. Negligence § 19a- 

The degree of care required, under the particular circumstances, to 
measure up to the standard is for the jury to decide. 

APPEAL by defendants from Phi l l ips ,  J. ,  at March Term, 1945, of 
MECKLENBURG. New trial. 

Civil action to recover damages for wrongful death resulting from 
the negligent operation of a truck. 

Defendant Williams was an employee of the defendant partnership. 
On 13 September, 1944, he, in the regular course of his employment, was 
operating a truck of the tractor-trailer type in the City of Charlotte. 
The truck was loaded to full capacity-20,000 pounds. I t  had a 134-inch 
wheelbase, was 95 inches wide and 318 inches long. He  was proceeding 
west on Palmer Street. He  made a right-hand turn into Graham Street. 
To do so, due to the size and length of the truck and the width of the 
streets, it was necessary for him first to turn to the left of Palmer Street 
and then cut to the right. I n  making the turn the right rear wheel ran 
across the northeast corner of the intersection. At the time the truck 
passed deceased and a companion were standing on the sidewalk at or 
near the curb at the northeastern intersection. Some part of the side 
of the truck struck deceased and knocked her in the street. The rear 
wheel ran over her body. She died as a result of the injuries sustained. 

Defendant Williams testified he saw the two girls standing still at the 
corner at or about the time he began his turn into Graham Street. He  
was not aware of the fact he struck deceased. The deceased was nine 
years of age at  the time of her death. 

Issues of (1)  negligence and (2) damages mere answered in favor of 
plaintiff. From judgment on the verdict defendants appealed. 

G. T .  Carswell ,  J o h n  M. Robinson,  and  H u n t e r  111. Jones  for plaint i f f ,  
appellee.  

Jones  & Smathers  for defendants ,  appellants.  

BARKHILL, J. Counsel for defendants, exercising the care of diligent 
attorneys, duly entered motions to dismiss as in case of nonsuit. Having 
examined the record in the calm which follows the heat of battle, they 
frankly admit the evidence of negligence was such as to require its sub- 
mission to a jury and abandon their exceptions to the refusal of the court 
below to dismiss. 

They now rely principally on exceptions to the charge of the court. 
These exceptions present two questions which require discussion: (1) 
I s  it proper or permissible for the court to instruct the jury to consider 
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our mortuary table in ascertaining the probable life expectancy of a child 
who, due to her age at  the time of her death, did not come within the 
class of selected lives tabulated in the table; and (2)  in negligence cases 
what standard of care is required in respect to the safety of children of 
tender age? 

The court instructed the jury in part as follows: 
('Now, this expectancy is fixed by the mortuary tables under the stat- 

ute in North Carolina, but the mortuary tables must be considered in 
connection with other evidence as to the health, the constitution, habits 
of the deceased. 

"Now the youngest age given in the mortuary tables is ten years, and 
the life expectancy fixed in the mortuary table for ten years is forty- 
three and seven-tenths years . . . 

"In arriving at  her life expectancy you will consider the mortuary 
tables as the Court has already instructed you." 

The defendants except, contending that our mortuary table has no 
application where the deceased, at the time of her death, was less than 
ten years of age. 

They cite no authority in support of their position. We have found 
no decision in  this jurisdiction which discusses or decides the exact 
question thus presented. Apparently it is in this respect a case of first 
impression. 

Elsewhere there is a conflict of judicial opinion as to the use of mor- 
tality tables as an aid in determining the life expectancy of a young 
child whose age is not tabulated therein. 

The rule excluding the consideration of such tables is based upon the 
ground that the rate of mortality of children of tender years is known 
to be greater than it is among children of more advanced age, and that 
hence a table covering the life expectancy of older children would not be 
a guide as to the life expectancy of a younger child and it might be 
misleading. Rajnowski v. Detroit, B. C. & A. R. Co., 41 N. W., 847, 
74 Mich., 20; Decker v. McSorley, 86 N. W., 554, 111 Wisc., 91; Morse 
v. Detroit, G. H.  & M .  R y .  Co., 133 N. W., 935, 168 Mich., 99; Atlanta 
St. Rwy .  Co. v. Beauchamp, 93 Ga., 6 ;  Macon, D. & S. R. R .  Co. v. 
.Moore, 99 Ga., 229. 

Our mortuary table, G. S., 8-46, is nothing more nor less than one of 
the prevailing mortality tables put into statutory form so as to permit 
its use without formal proof. 

These mortality tables, usually prepared primarily for the guidance of 
insurance companies, as a rule are based upon a record, extending over a 
period of years, of the deaths among a stated number of people, chosen 
without reference to their age, health, or occupation, the number of 
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people included and the period of time covered by the record being 
sufficient to be fairly representative. 

Thus these tables are tables showing the average expectancy of life of 
normal persons at  different ages and consist of summarized statistical 
information based on experience concerning persons of the ages listed. 
They are used as the best evidence obtainable, together with evidence of 
health, habits and the like, in  the establishment of a material but neces- 
sarily uncertain fact. Uncertain and unsatisfactory as such test, drawn 
from the general duration of life, must be when applied to an individual 
case, i t  is better than the uninstructed guess of a jury. 

Infant mortality is a matter of common knowledge. Those at  all 
versed in the science of longevity know that the chance of an infant to 
reach a remote period of existence is uncertain and grows with increas- 
ing age until he has passed the period when certain diseases are most 
apt to strike. 

Our table is not founded on any statistical information based on expe- 
rience concerning children under ten years of age and i t  does not give or 
purport to give the probable expectancy of life of such infants. Hence 
as to them i t  is irrelevant. 

Before it may be considered by a jury there must be precedent proof 
of age, bringing the deceased clearly within the class of selected lives 
tabulated in the table. Atlanta St. Rwy. Co. v. Beauchamp, sxpra. I n  
the absence of such proof it is error to direct the jury to consider it. 

This does not leave plaintiff destitute of proof. The jury may con- 
sider evidence as to the constitution, health, vigor, habits and the like 
of the deceased as a basis for determining her probable expectancy of 
life. 20 Am. Jur., 823. Furthermore, there are other available mor- 
tality tables which list ages below ten years. Upon proper identification 
and authentication such tables may be used in evidence. 20 Am. Jur., 
821, 822. 

The court in its charge defined ordinary care as being that degree of 
care which a prudent man would use under like circumstances and when 
charged with a like duty. I t  then instructed the jury that the driver 
of the vehicle "is charged with a greater degree of care" and must "use 
more than ordinary care . . . exercise more than ordinary care" for the 
safety of children than for adults. When the use of this language was 
called to its attention at  the conclusion of its charge the court then said 
to the jury: "The Court wishes to correct that and tell you that under 
the circumstances of a child or children being at  or near the intersection, 
the driver of a vehicle approaching the intersection, the Court charges 
you that i t  would be the duty of the driver to exercise a greater degree 
of care than he would if they were adults and those who were expected to 
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look after themselves." The defendants excepted and assigned the same 
as error. 

On this record the uncontradicted evidence of negligence is tuch as to 
render the exceptive assignment of error of doubtful merit. Even so, we 
discuss the assignment for the reason it is evident the court below was 
misled by the opinion in Goss v. Williams, 196 N.  C., 213, 145 S. E., 169. 
There this Court approved a charge of the trial judge defining the duty 
of a motorist toward a child crossing the road in  front of his automobile. 
I n  so doing, Clarkson, J., writing for the Court, cited, and in part quoted 
the language used in, Deputy v. Kirnmell, 80 S. E. (W. Va.), 919, where 
i t  is said : "More than ordinary care is required in such cases." 

I t  must be noted that this Court did not then modify, and it has never 
extended, the rule of the prudent man prevailing in this State. 

There are no degrees of care so fa r  as fixing responsibility for negli- 
gence is concerned. The standard is always that care which a prudent 
man should use under like circumstances. Negligence is the doing other 
than, or failing to do, what a reasonably prudent man would have done 
under the same or similar circumstances. I n  short, negligence is a 
want of due care; and due care means commensurate care, under the 
circumstances, tested by the standard of reasonable prudence and fore- 
sight. Moore v. Iron Works,  183 N. C., 438, 111 S. E., 776; Helms v. 
Power Co., 192 N. C., 784, 136 S. E., 9. The legal duty, the breach of 
which will impose liability (provided it is the proximate cause of injury 
to the person or damage to the property of another), is the duty to exer- 
cise that degree of care which a prudent man would have used under the 
same or similar circumstances when charged with a like duty. This is 
the invariable standard of care applicable in all negligence cases. 

But a prudent man increases his watchfulness as the possibility of 
danger mounts. So then the degree of care required of one whose breach 
of duty is very likely to result in serious harm is greater than when the 
effect of such breach is not nearly so great. 

Thus, the d e g r e e t h a t  is the quantity-of care necessary to measure 
up to the standard is as variable as the attendant circumstances. That 
degree of care which a man of ordinary prudence would exercise under 
the circumstances may mean nothing more than care not to willfully or 
wantonly injure, Dunn v. Rornbcrqer, 213 N.  C., 172, 195 S. E., 364, or 
i t  may mean '(the utmost degree of care," Haynes v. Gas Co., 114 N.  C., 
203, "the highest degree of care," Turner v. Power Co., 154 N.  C., 131, 
69 S. E., 767, or "the greatest degree of care," McAZlister v. Pryor, 187 
N. C., 832, 123 S. E., 92. Hence the quantity of care required to meet 
the standard must be determined by the circumstances in which plaintiff 
and defendant were placed with respect to each other. And whether 
defendant exercised or failed to exercise ordinary care as understood and 
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defined i n  our  l aw of negligence is t o  be judged by  t h e  j u r y  i n  the  light 
of the  at tendant  facts  and  circumstances. Perkins v. Wood & Coal Co., 
189 N. C., 602, 127 S. E., 677. 

I n  short,  t h e  s tandard of care is a part of t h e  l aw of the  case f o r  the  
court  t o  explain and  apply. T h e  degree of care required, under  the  
part icular  circumstances, to  measure u p  t o  the  s tandard is f o r  t h e  j u r y  

t o  decide. 
T h e  disposition we have made  of this appeal  renders it unnecessary 

f o r  us to discuss other exceptive assignments of e r ror  appearing in t h e  

record. 
F o r  the  reasons stated there mus t  be a 
New tr ial .  

CHARLES F. FOX. FATHER, AND EVELYN ADKINS FOX. M ~ H E R  OF 

CHARLES EDWARD FOX, DECEASED, v. CRAMERTON MILLS, INC. 
EMPLOYER, A K D  LIBERTY MUTUAL INSURANCE COMPANY, CARRIER. 

(Filed 21 November, 1945.) 

1. Master and Servant §§ 52c, 56d- 
By both statute and the uniform decisions of this Court the findings of 

fact by the Industrial Commission, on a claim properly constituted under 
the Workmen's Compensation Act, are  conclusive on appeal, both in the 
Superior Court and in this Court, when supported by competent evidence. 

2. Master and Servant 3 5 5 b -  
An appeal from the Industrial Commission is permitted only on matters 

of law. 

3. Master and Servant §§ 55b, 55c- 
While the Workmen's Con~pensation ,4ct does not set out with particu- 

larity the procedure on appeal, repeatedly i t  has been held by this Court 
that. I)$ analogy, that prescribed for appeals from judgments of justices 
of the peace, when practical, should apply. But this refers only to the 
mechm~ics of appeal, a s  to notice and docketing; for the appeal from the 
Industrial Commission is only on matter of law and not de  novo. 

4. Master and Servant 3 55g: Appeal and Error §§ 6d, 4- 

Where upon an appeal from the Industrial Commission the exceptions 
point out specific assignments of error. the judgment in the Superior 
Court thereon properly should overrule or sustain reipectirely e w h  of 
the exceptions on matters of law thus designated; but when such judg- 
ment on appeal merely decreed that the award be in all respects affirmed, 
the judge below presnmably having considered each of the assignments of 
error and orerrnled them, i t  w a s  h ~ l d  that n remantl is not required. 
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5. Appeal and Error §§ 37e, 40a: Master and Servant § 5 5 b  

An exception to the judgment affirming an award by the Industrial 
Commission is insufficient to bring up for review the findings of fact, o r  
the competency and sufficiency of the evidence to support the findings and 
conclusions of such commission. 

6. Master and Servant §§ 40e, 40f- 

Where the testimony tended to show that deceased, following a custom 
of his employer of leaving the immediate place of his work to go on the 
ground floor on the outside of the building, for the purpose of smoking, 
mas killed in attempting, on instruction of a superior, to stop a moving 
elevator at a designated point in order that such superior might use the 
elevator as a means of returning to the place of his duties, there is com- 
petent evidence to support the findings of fact by the Industrial Commis- 
sion upon which it was determined that the death of deceased was by 
accident arising out of and in the course of his employment. 

APPEAL by defendants from Rudis i l l ,  Special Judge ,  at May Term, 
1945, of GASTON. Affirmed. 

Claim for compensation under the Workmen's Compensation Act for 
the death of Charles Edward Fox, employee of defendant Cramerton 
Mills, Inc. I t  was claimed that his death was by accident arising out 
of and in the course of his employment by the defendant Mills. 

The material facts as found by the hearing commissioner and approved 
and affirmed by the full commission on review were these: 

Charles Edward Fox was a young man 16 years of age, and at the 
time of his death had only been working a few weeks at  defendant's mill, 
where he was employed as a doffer. The deceased and other employees 
in the mill had formed a custom, which was known to the employer, of 
temporarily leaving their place of employment in the mill while their 
machines were running and going down to the ground floor in the yard 
for the purpose of smoking-not being allowed to smoke in  the building. 
This custom and habit had been in vogue for some time. On 30 Bugust, 
1943, deceased went to work at  3 p.m. His job was on the third floor. 
About 7 :30 p.m. deceased and a fellow employee named Gibson decided 
they wished to smoke. So they walked down to the second floor and 
entered the freight elevator at the same time with the head doffer 
Goodson, who was over Fox and Gibson. Goodson had a box of waste 
he was carrying out, and the three went down by the elevator to a ramp 
between the sub-basement and first floor, where Goodson got off on to 
the ramp, outside the building, for the purpose of carrying the waste 
to the waste house, leaving Fox and Gibson on the elevator. "At that 
time when Goodson, the head doffer over Gibson and Fox, mas leaving 
the elevator he told deceased and Gibson to bring the elevator back to 
that landing and pick him up and take him back upstairs." Fox and 
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Gibson proceeded to take the elevator on to the ground floor where they 
got off to go into the yard and smoke, according to the custom and habit 
of the employees, but just as they reached the ground Fox realized the 
elevator was going back up, and that, unless controlled, i t  would not stop 
to pick up Goodson, as Goodson had directed them to do. As the freight 
elevator was slow moving, Fox ran up an iron ladder on the outside of 
the building to the ramp where the head doffer had gotten off to go to the 
waste house, and as the elevator passed this door, Fox attempted to stop 
the elevator so as to make it available for Goodson to return to the upper 
part of the building, as Goodson had directed, and in doing so Fox was 
caught in the shaft between the side door of the elevator and the wall, 
and was killed. 

The commission found that the injury described, resulting in the death 
of the deceased, arose out of and in the course of his employment; that 
the injury occurred on the premises while the deceased was then em- 
ployed and in the course of his employment; that it arose out of the 
employment because deceased was following a custom of the mill of 
leaving the immediate place of work to go on the ground floor on the 
outside of the mill building for the purpose of smoking; and that de- 
ceased was following the instructions of a superior in attempting to stop 
the elevator at  the designated point in order that Goodson, the head 
doffer, might use the elevator as a means of returning to the third floor, 
for the performance of his duties. 

Award to the next of kin of deceased for compensation and funeral 
expenses was directed to issue. Defendant Cramerton Mills and its 
insurance carrier, Liberty Mutual Insurance Co., appealed to the Supe- 
rior Court, and in doing so filed exceptions to the findings of fact, con- 
clusions of law, and award of Industrial Commission, for that ( a )  the 
findings of fact were not supported by competent evidence, (b) the con- 
clusions of law were not supported by evidence, and (c) not supported by 
proper and sufficient Gndings of fact. 

I n  the Superior Court the judge presiding, "after due consideration 
of the entire record" and argument of counsel, adjudged that "the award 
of the North Carolina Industrial Commission be in all respects affirmed" 
and entered judgment for an award in the amount as fixed by the 
Commission. 

The record further recites, "The defendants object to the foregoing 
judgment, except to same, and appeal to the Supreme Court." 

J. B u r k e  G r a y  and J .  L. H a m m e  for plaintifls, appellees. 
Jones & Smathers  for defendants, appellanfs. 
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DEVIN, J. Both by statute and the uniform decisions of this Court 
i t  is declared that the findings of fact by the Industrial Commission, on 
a claim properly constituted under the Workmen's Compensation Act, 
are conclusive on appeal, both in the Superior court  and in this Court, 
when supported by competent evidence. Curlton, v.  Bernhardt-Seagle 
Co., 210 N.  C., 655, 188 S. E., 777; Archie v.  Lumber Co., 222 N. C., 
477, 23 S. E. (2d), 834. An appeal from the Industrial Commission is 
permitted only on matters of law. While the Act does not set out with 
particularity the procedure on appeal, repeatedly i t  has been held by this 
Court that by analogy that prescribed for appeals from judgments of 
justices of the peace, when practical, should apply. Higdon v. Light Co., 
207 N. C., 39, 175 S. E., 710; Summerell v. Sales Corp., 218 N.  C., 451, 
11 S. E. (2d), 304. But this refers only to the mechanics of appeal, 
as to notice and docketing; for the appeal from the Industrial Commis- 
sion is only on matter of law and not de novo. I t  was said in Winslow 
v. Carolina Conference, 211 N. C., 571 (581)) 191 S. E., 403: "Statu- 
tory provisions with respect to  appeals from judgments of justices of the 
peace to the  Superior Court, where the trial must be de novo, are not 
controlling with respect to appeals from awards of the Industrial Com- 
mission to the Superior Court, where only errors of law appearing in  the 
record may be considered." I t  would seem therefore in case of appeals 
from the Industrial Commission to the Superior Court that the pro- 
cedure should conform substantially to that in  appeals from subordinate 
courts where by statute appeals are restricted to questions of law, Smith  
v. Texas  Co., 200 N.  C., 39, 156 S. E., 160; or to the consideration of 
exceptions to the report of a referee. Anderson v. McRae, 211 N. C., 
197, 189 S. E., 639; Gurganus 21. McLawhorn, 212 N.  C., 397 (411), 
193 S. E., 844. I t  follows that where upon an appeal from the Indus- 
trial Commission the exceptions point out specific assignments of error, 
the judgment in the Superior Court thereon properly should overrule 
or sustain respectively each of the exceptions on matters of law thus 
designated. We think this practice conducive to more orderly and accu- 
rate presentation of appeals brought forward under the Act. The appeal 
from the Industrial Commission in this case pointed out the particulars 
in which errors of law were assigned, and the judgment in the Superior 
Court merely decreed that the award be i n  all respects affirmed. Pre- 
sumably the judge below considered each of the assignments of error 
and overruled them. I n  this view we do not hold that a remand is 
required in  this case. 

We note that the defendants in their appeal from the Superior Court 
to this Court only "object to the foregoing judgment (and) except to 
the same." The effect of an exception to the judgment is only to chal- 
lenge the correctness of the judgment, and presents the single question 
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whether the facts found are sufficient to support the judgment, as was 
pointed out in Rader v. Coach Co., ante, 537. I n  that case Justice 
Barnhill states the grounds upon which this principle of appellate pro- 
cedure is based, with citation of numerous authorities. 

I n  conformity with the view expressed in the Rader case, supra, it 
must be held here that an exception to the judgment affirming an award 
by the Industrial Commission is insufficient to bring up for review the 
findings of fact, or the competency and sufficiency of the evidence to 
support the findings and conclusions of the Industrial Commission. 
Rader v. Coach Co., s u p m ;  Vestal v. Vending Machine Co., 219 N. C., 
468, 14 S. E. (2d), 427; Crissman v. Palmer, ante, 472; Query v. Ins. 
Co., 218 N.  C., 386, 11 S. E. (2d), 139. 

However, in view of the questions debated orally and by brief on this 
appeal, we have examined the record and find that there is competent 
evidence to support the findings of fact made by the Industrial Commis- 
sion upon which it was determined that the death of the deceased was by 
accident arising out of and in course of his employment by defendant 
Cramerton Mills, and that the award of compensation by the Industrial 
Commission was properly upheld by the court below. Bellamy v. Mfg. 
Co., 200 N.  C., 676, 158 S. E., 246; Parrish v. Arrnour & Co., 200 N. C., 
654, 158 S. E., 188; Gordon v. Chair Co., 205 N.  C., 739, 172 S. E., 485; 
Pickard v. Plaid Mills, 213 N.  C., 28, 195 S. E., 28 ; Archie v. Lumber 
Co., 222 N .  C., 477, 23 S. E .  (2d), 834. 

Upon the record the judgment of the Superior Court is 
Affirmed. 

CLAY L. BRUTON v. J. R. SMITH, RUBY B. SMITH, CLEO SMITH, MRS. 
S. J. SMITH AND SIBLEY bWhTUFACTURING COMPANY, IXC. 

(Filed 21 November, 1945.) 

1. Contracts 5 26: Criminal Law (j 2- 
Malicious motive makes a bad act worse, bnt it cannot make that wrong 

which in its own essence is lawful. 

2. Contracts 5 2+ 

An action cannot, in general, be maintained fo r  inducing a third person 
to break his contract with plaintiff; the consequence after all being only 
a broken contract, for which the party to the contract may have his 
remedy by suing upon it. 

In an action by plaintiff to recover damages of the appealing defendant, 
the complaint alleging a contract between plaintiff and the other defend- 
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ants for the purchase by plaintiff of certain lands and the timber thereon, 
which contract the appealing defendant maliciously and wrongfully pre- 
vented the other defendants from complying with, by offering the other 
defendants a price greatly in excess of that in the plaintiff's contract and 
the appealing defendant thereafter acquiring a deed to the said lands and 
timber. the resulting loss to plaintiff is d a m n u m  absque injuria and there 
was error by the court below in overruling a demurrer to the complaint. 

BARNHILL, J., concurring. 
WISBORNE and DENNY, JJ., join in concurring opinion. 

APPEAL by defendant Sibley Manufacturing Company, Inc., from 
Gwyn,  J., at April Term, 1945, of MONTGOMERY. 

This was an action, infer alia,  to recover damages for the alleged 
wrongful and unlawful interference by the defendant Sibley Manufactur- 
ing Company, Inc., and for the joint conspiracy entered into by and 
between all of the defendants to deprive the plaintiff of his rights under 
the terms and provisions of a certain receipt or contract of conveyance 
wherein J. R. Smith and his codefendants agreed to execute and deliver 
to the plaintiff deed to 130 acres of land and timber located in Eas t  
Center Township, Stanly County, known as the S. J. Smith land. 

I t  is alleged "That although the defendant, Sibley Manufacturing 
Company, Inc., through its officers and agents, knew of the existence of 
said receipt or contract of conveyance, it maliciously and wrongfully 
offered its codefendants a price greatly in excess of the purchase price 
enumerated in said receipt or  contract of conveyance, of which the corpo- 
rate defendant had knowledge, and maliciously and wrongfully prevented 
its codefendants, as well as all of the other tenants in common, from 
complying with the terms and provisions of said receipt or contract of 
conveyance for the sole purpose of depriving the plaintiff of title thereto 
and in consummation of their joint malicious and wrongful conspiracy, 
as aforesaid, the defendant, Sibley Manufacturing Company, Inc., did 
acquire a deed to said land and timber as a result of which the defend- 
ants, other than the corporate defendant, are now unable to con~ply  with 
their said receipt or contract of conveyance," and "that such acts and 
conduct on the part  of the defendant, Sibley Manufacturing Company, 
Inc., participated in by its co-defendants, which acts and conduct on the 
par t  of the defendants was jointly entered into and consummated ma- 
liciously and wrongfully, constituted such interference with said contract 
rights of the plaintiff as to cause the plaintiff to be damaged on account 
thereof." 

The defendant, Sibley Manufacturing Company, Inc., demurred t o  the 
complaint upon the ground that  the same did not state facts sufficient 
to constitute a cause of action against it. The court overruled the 
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demurrer and the defendant, Sibley Manufacturing Company, Inc., in 
apt time objected, excepted and appealed to the Supreme Court, assign- 
ing error. 

S o  counsel for Rruton, plaintiff, appellee. 
R. L. Smith & Son for Sibley Manufacturing Company, Inc., defend- 

anf,  appellant. 

SCHEKCK, J. The gravamen of what the appealing defendant is 
alleged to have done was to procure the individual defendants to sell the 
land and timber involved to it, at  a price greatly in excess of that named 
in said receipt or contract of conveyance, and thereby prevent them from 
carrying out the contract with the plaintiff, to the damage of the plain- 
tiff. I f  this was unlawful and wrongful, then the plaintiff made out a 
cause of action; but if it was not unlawful nor wrongful, however ma- 
licious it may have been the plaintiff failed to make out a cause of action. 
Elvington v. Shingle Co., 191 N .  C., 515, 132 S. E., 274. "'3falicious 
motive makes a bad act m-orse, but it cannot make that wrong which in its 
ow11 essence is lawful. . . . As long as a man keeps himself within the 
law by doing no act which violates it, we must leare his motives to Him 
who searches the heart.' Biggers v. Matthews, 147 N .  C., 299." Holder 
v. Rank, 208 N.  C., 38, 178 S. E., 861. 

I n  the complaint there is no allegation that the appealing defendant 
made any false or fraudulent representation to the plaintiff, and no 
allegation that the appealing defendant breached any contract with the 
plaintiff by the purchase of the land. Therefore it would seem that any 
loss that the plaintiff suffered by reason of the appealing defendant's 
acts in the premises was the result of lawful competition, and the law 
does not protect one against competition. Disturbance or loss resulting 
therefrom is damnum absque injuria. Swain v. Johnson, 151 N.  C., 
93, 65 S. E., 619. 

'"An action cannot, in general, be maintained for inducing a third 
person to break his contract with the plaintiff; the consequence, after all, 
being only a broken contract, for which the party to the contract may 
have his remedy by suing upon it.' Cooley on Torts, 4th Ed., Vol. 2, 
p. 602, see. 360. See, also, Riggers u. MattAeu*s, supra; Swain c.  John- 
pan, supm; Elvington v. Shingle Po., supra." Holder v. Bank, supra. 
See, also, Coleman v. Whisnant, ante, 494. 

I t  would seem, also, that the failure of the plaintiff to hare his con- 
tract duly recorded in the public registry left the appealing defendant 
free to purchare without incurring any liability to plaintiff. 

There was error in overruling the defendant's demurrer and for this 
reason the judgment below must be reversed. It iq so ordered. 

Reversed. 
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BARKHILL, J., concurring: I concur in the majority conclusion, but 
I cannot agree that a party may not become liable in damages for induc- 
ing, or conspiring with, another to breach a contract. The books are 
full of cases to the contrary. Anno. 84 A. L. R., 43, et seq. 

The weight of authority supports the rule that an action will lie 
against a person who, otherwise than in a legitimate exercise of his own 
rights, procures the breach of a contract. Moreover, interference with 
contract relations includes not merely the procurement of the breach of 
contract, but all invasions of contract relations, including any act injur- 
ing or destroying persons or property which retards, makes more difficult, 
or prevents performance, or makes performance of less value to the 
promisee. 52 Am. Jur., 387. 

The theory of the doctrine is that the right to perform a contract and 
to reap the profits resulting from such performance, and also the right 
to performance by the other party, are property rights which entitle each 
party to protection and to seek compensation by action in tort for an 
injury to such contract. 30 Am. Jur., 71-2; Anno. 84 A. L. R., 43, 
et seq.; Angle v.  Chicago St .  P. 111. & 0. R. Co., 151 U .  S., 55, 38 
L. Ed., 1. 

This rule has been approved and enforced in this State. Haskins v. 
Royster, 70 N.  C., 601; Jones v. Stanly, 76 N. C., 355; Morgan v. Smith, 
77 N. C., 37; Holder v. Mfg. Co., 135 N. C., 392; Williams 2;. Parsons, 
167 N .  C., 529, 53 S. E., 914; Elvingfon 1 1 .  Shingle Co., 191 N .  C., 515, 
132 S. E., 274. 

Even so I agree that the complaint fails to state a cause of action 
against the appealing defendant. I n  so doing 1 base my concurrence 
squarely on our registration law, and the legal effect thereof. Notice, 
however full, of contracts concerning, or affecting the title to, real prop- 
erty does not take the place of registration. Gntil the contract or con- 
veyance is recorded third parties may deal with the property as if no 
contract existed. G. S., 47-18; Glass tl. Shoe C'o., 212 N. C., 70, 192 
S. E., 899; Sills v. Ford, 171 N .  C., 733, 88 S. E., 636; Collins v. Davis, 
132 N .  C., 106; Case v. Arnold, 215 S. C., 593, 2 S. E .  (2d), 694; 
Grimes v. Guion, 220 N.  C., 676, 18 S. E. (2d), 170; Turner v. Glenn, 
220 N. C., 620, 18 S. E. (2d), 197; Larlier v. Lumber Co., 177 N .  C., 
200, 98 S. E., 593; McClure v. Crow, 196 N. C., 657, 146 S. E., 713; 
Smi th  v.  Turnage-Winslow CO., 212 N .  C., 310, 193 S. E., 685; Patter- 
son 7:. Bryant,  216 Pu'. C., 550, 5 s. E. (2d), 849. 

The exercise of a legal right in a lawful manner cannot give rise to a 
cause of action. 

"An act which is lawful in itself and which violates no right cannot 
be made actionable because of the motive which induced it. A malicious 
motive will not make that wrong which in its own essence is lawful." 
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Guethler v. Altman, 84 A. S. R., 313. "If an act be lawful-one that 
the party has a legal right to do-the fact that he may be actuated by 
an improper motive does not render it unlawful." Bohn Man. Co. v. 
Bollis, 40 A. S .  R., 319; Bell v. Danzer, 187 N. C., 224, 121 S. E., 448; 
Biggers v. Matthews, 147 N.  C., 299; Swain v. Johnson, 151 N. C., 93, 
65 S. E., 619; Elvington v. Shingle Co., supra; Holder z.. Bank,  208 
N .  C., 38, 178 S. E., 861. 

The plaintiff was privileged to have his contract recorded in the public 
registry and thus protect his rights. Until he did so the appealing 
defendant was free to deal with the property as if there were no contract. 
I n  exercising this right, whatever the motive, he incurred no liability 
for wrongfully interfering with the contract of plaintiff, which as to him, 
in law, did not exist. 

Having failed to file his contract for registration, the plaintiff must 
suffer the consequences. 

I t  is true the excerpt from 2 Cooley on Torts (4th Ed.), 602, see. 360, 
quoted in the majority opinion as a rule of general application is cited 
in a number of opinions of this Court. I n  each case, however, the Court 
was discussing contracts relating to real estate. I t  has never been adopted 
here as the general rule controlling all cases of alleged interference with 
the contract of another. 

The law discussed in those opinions must be interpreted in each in- 
stance in the light of the framework of the facts of the particular case. 
Light Co. v. Moss, 220 N. C., 200, 17 S. E. (2d), 10;  S .  v. Crandall, 
ante, 148; S .  1). Utley, 223 N .  C., 39, 25 S. E. (2d), 195; S. v. Boyd, 
223 N. C., 79, 25 S. E. (2d), 456; Ryers v. Byers, 223 N. C., 85, 25 S. E. 
(2d), 466. When so interpreted it appears that the rule denying recov- 
ery for wrongfully inducing the breach of a contract concerning land is 
an exception to the general rule heretofore stated. The exception is 
bottomed upon the force and effect of our registration law. 

WIR'BORXE and DENNY, JJ., join in this opinion. 

SERVICE FIRE IKSURANCE COMPASY OF SEW TORK v. I-IORTON 
MOTOR LINES, ISC., AND ASSOCIATED TRANSPORT. ISCORPO- 
RATED. 

(Filed 21 November, 194.5.) 
1. Parties 5 1 0 -  

As a general rule the trial court has the iliwretionary power to make 
new parties, especially when necessary in order t h n t  there may he a full 
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and final determination and adjudication of all matters involved in the 
controversy. G. S., 1-73. 

2. Same: Appeal and Error 8 37b- 
Ordinarily orders by the trial court making, in its discretion, new parties 

necessary to a conclusion of the controversy, are not reviewable on appeal 

3. Insurance §§ 50, 51- 
When insured property is  damaged or destroyed by the negligent act of 

another, the right of action accruing to the injured party is for an indi- 
visible wrong and gives rise to a single indivisible cause of action, in 
which the whole claim must be adjudicated. 

4. Same - 
The cause of action for damages or destruction of insured property 

abides in the insured through whom the insurer, npon payment, must 
work out his rights. If, however, the insured no longer has an unsatisfied 
claim, over and above the amount of insurance received, then the claim 
of the insurer represents the entire unsettled claim and it, being subro- 
gated to the rights of the insured, may maintain an action without the 
joinder of the owner. 

5. Lin~itation of Actions §§ la, 15: Pleadings § 13%- 
The plea of the statute of limitations is a plea in bar-a defense that 

may not be presented by demurrer. The lapse of time does not discharge 
a liability. I t  merely bars recovery. 

APPEAL by defendants from Johnson, Special Judge, a t  May Term, 
1945, of MECKLENBURR. Affirmed. 

Civil action by insurer to recover damages suffered by its insured as a 
result of an  automobile-truck collision. 

There was a collision between the automobile of one R. 73. Medlin and 
a truck of defendant Horton Motor Lines, which has since been absorbed 
by defendant Associated Transport, Inc. The damage to the automobile 
was $463.50. The plaintiff, having issued its collision insurance policy 
on the  automobile of Medlin, paid him $413.50. It now seeks to recover 
the said amount under the doctrine of subrogation. Negligence on the 
par t  of defendants is duly alleged. 

Defendants demurred to the complaint for that  "the plaintiff, not 
having paid the entire loss, is subrogated only to the extent of the pay- 
ment made by it. That  the right of action for damages to said property 
is indivisible and the only right of action is in the owner of said property 
and tha t  plaintiff has no right of action against these defendants." 

When the cause came on for hearing on the demurrer the plaintiff, 
during argument thereon, moved the court for an  order making Medlin, 
the insured owner of the automobile, a party to the action "in order that  
there may  be a full and final determination and adjudication of all 
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matters involved in this controversy." The motion was allowed and an 
order was entered making said Medlin a party to the action and directing 
that summons issue. The court then overruled the demurrer and defend- 
ants excepted and appealed. 

H e l m s  & Mull iss  for plaintif f ,  appellee. 
Jones  & Smatlzers for defendants ,  appcl lanfs .  

BARNHILL, J. As a general rule the trial court has the discretionary 
power to make new parties, especially when necessary in order that there 
may be a full and final determination and adjudication of all matters 
involved in the controversy. G. S., 1-73, 163; Insurance  Co.  v. Locker ,  
214 N .  C., 1, 197 S. E., 555, and cases cited; M o r g a n  v. T u r n a g e  Co., 
Inc. ,  213 N .  C., 425, 196 S. E., 307; W i l m i n g t o n  v. Board of E d u c a f i o n ,  
210 N.  C., 197, 185 S. E., 767; Goins  v. Sargen t ,  196 N.  C., 478, 146 
S. E., 131. 

Ordinarily such orders are not reviewable upon appeal. W i l m i n g f o n  
v. Board  of Educa t ion ,  supra;  Ren ta l  Co.  v. Just ice ,  212 N. C., 523, 
193 S. E., 817; .Morgan v. T u r n a g e  Co., Inc. ,  supra;  Bernard v. S h e m -  
well ,  139 N .  C., 446. 

That the plaintiff alone, without the joinder of the owner, is not 
entitled to maintain the action does not alter the rule or limit the dis- 
cretionary power of the judge. 

I n  In$. Co.  v. R. R., 179 N. C., 255, 102 S. E., 417, each of five 
insurance companies had paid a proportionate part of the loss. Each 
entered an action against the alleged tort-feasor without the joinder of 
the insured, the legal holder of the claim, to recover. The defendant 
demurred and the demurrer was sustained. Thereupon the plaintiffs 
moved to consolidate the actions and to make the insured owner a party 
plaintiff. The motion was allowed. The court affirmed, holding that 
the latter order, in effect, reversed the ruling on the demurrer. That 
case is controlling here. See also R e n t a l  Co. v. Just ice ,  supra,  and 
Insurance  Co. v. Locker ,  supra. 

When property upon which there is insurance is damaged or destroyed 
by the negligent action of another, the right of action accruing to the 
injured party is for an indivisible wrong-and a single wrong gives rise 
to a single indivisible cause of action. Powel l  v. W a t e r  Co., 171 N .  C., 
290, 88 S. E., 426; 1 Am. Jur., 493. The whole claim must be adjudi- 
cated in one action. 1 Am. Jur., 481. (See note 19 for numerous 
citations.) 

The cause of action abides in the insured through whom the insurer, 
upon payment of the insurance, must work out his rights. P o u d l  v. 
W a f e r  Co., supra. 
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If ,  however, the insured no longer has an unsatisfied claim, over and 
above the amount of insurance received, then the claim of the insurer 
represents the entire unsettled claim and it, being subrogated to the 
rights of the insured, may maintain an action without the joinder of 
the owner. Powell v. Water Co., supra; Cunningham v. R. R., 139 
N.C. ,427;  Ins. Po. v . R . R . , 1 3 2 N . C . ,  75. 

The complaint alleges that the value of the automobile before the 
collision was $600 and that immediately thereafter it was reasonably 
worth $136.50. This is tantamount to an allegation that Medlin sus- 
tained damages in the sum of $463.50. Plaintiff paid the owner $413.50. 
Does the complaint thus disclose affirmatively that the cause of action 
has been split and for that reason is not maintainable? We cannot 
so hold. 

Did Medlin accept the payment from plaintiff in full settlement of 
his claim? I f  not, is his claim for the balance still outstanding and 
unsatisfied? The complaint gives no affirmative answer. Hence it is 
not subject to successful attack by demurrer. The alleged defects in the 
statement of the cause of action must be presented by answer. 

More than three years have elapsed since the date of the injury. Even 
so the plea of the statute of limitations is a plea in bar-a defense that 
may not be presented by demurrer. Motor Co. v .  Credit Co., 219 N .  C., 
199, 13 S. E. (2d), 230; Fochtman v. Greer, 194 N. C., 674, 140 S. E., 
442; Smith  v. Allen, 181 N. C., 56, 106 S. E., 143; Bryant v. Bryant, 
178 N. C., 77, 100 S. E., 178; Logan v. Grifith, 205 N. C., 580, 172 
S. E., 348; Pierce v. Faison, 183 N.  C., 177, 110 S. E., 857; Mining Co. 
v. Lumber Co., 170 N.  C., 273, 87 S. E., 40. Furthermore the lapse of 
time does not discharge the liability. I t  merely bars recovery. 

Defendants resist the order making Medlin a party for fear that i t  
will give life to plaintiff's action even though Medlin's claim is barred. 
Thus they are anticipating a question which has not yet arisen. 

What the respective rights of the parties may be in the event it is 
made to appear at the hearing that Medlin's claim for damages, in part, 
is still outstanding and unsatisfied, but his right of action is barred by 
the statute of limitations, so that plaintiff is now the only party having 
an enforceable claim, must be reserved for decision at  the trial below. 
The facts there developed will control the ruling of the court. 

Neither do we decide the effect of the joinder of Medlin as a defend- 
ant rather than as a co-plaintiff. 

The exception to the order making new parties is without merit. The 
order overruling the demurrer is 

Affirmed. 
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(Filed 21 Korember, 1945.) 

1. Wills 5 B b :  Evidence 5 46- 

Capacity to make a will is not a simple question of fact. I t  is a con- 
clusion which the law draws from certain facts as premises. Hence the 
nonexpert witness must state the facts gained from personal observation 
as a predicate for the expression of his opinion on such capacity. Failure 
to observe this rule is prejudicial error. 

2. Evidence 8 &- 

The "greater weight of the evidence" relates to the credibility of evi- 
dence offered, and not to the quantity. 

3. Same: Wills § 25- 

I n  an action 011 the issue of devkavit vel non, where the court charged 
the jury that the rule, as to the greater weight of the evidence required 
of the propounders, means that they must offer more evidence, howeuer 
slight it may be, than the caveators hare offered. there is reversible error. 

APPEAL by propounders from Rousseau,  J., at l f a y  Term, 1945, of 
BCNGOMBE. 

Civil action, an issue of devisavi t  veb non. 
When this case was called in the Superior Court for the third trial 

ordered on the last and second appeal, a n f e ,  31, 33 S. E. (2d), 63, 
and to which this appeal relates, the caveators admitted that Maggie 
Nipson Lomax, the deceased, signed the instrument propounded for 
probate, and that same was properly witnessed and had been theretofore 
admitted to probate in common form before the clerk of the Superior 
Court of Buncombe County; but they attack the instrument for her 
mental incapacity and by reason of fraud and undue influence. The 
caveators thereupon assumed the burden to prove the grounds of attack, 
and in  accordance therewith went forward with the introduction of 
testimony. 

I n  the course of taking testimony, caveators asked each of numerous 
witnesses offered by them, a question, bearing upon the issue of mental 
capacity of Maggie Lomax to make a will on the date of the instrument 
probated in common form, substantially as follows: 

"From your observation and conversation with Maggie Nipson Lomax, 
do you have an opinion satisfactory to yourself as to whether or not on 
January 8, 1941, she had sufficient mental capacity to know the nature 
and extent of her property, to know who were the natural objects of her 
bounty, and to realize the full force and effect of the disposition of her 
property by will 2" This question being answered in the affirmative, the 
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witness was asked, "What is your opinion?" This question was generally 
the subject of objection and exception by propounders, and to some of the 
answers propounders objected and moved to strike same, upon denial of 
which exception was taken and is now assigned as error. For example, 
the witness Grace MeLendon, a niece, answered: ('I am of the opinion 
that Aunt Maggie did not have it to make a will in 1941, because she 
was not able to leave the house." Exception KO. 5. 

I n  other instances propounders objected and excepted to the question 
as to "What is your opinion?" and moved to strike the answer express- 
ing opinion that "she did not hare sufficient mental capacity to make a 
will," but do not bring forward as an assignment of error exception 
taken to the denial of the motions. I n  other instances objection was 
taken to the question only, and no motion was made to strike the answer 
expressing opinion that "she did not have sufficient mental capacity to 
make a will." 

And when the witness Whit New was testifying, he gave as his opinion 
that she was "too weak to do anything." Whereupon, the court asked 
this question: "Did she have mentality sufficient to make a will?" 
Exception No. 19. The witness answered: "No, sir, she didn't have 
that mind." 

These issues were submitted to the jury: 
1. Was the paper writing offered for probate as the last will and testa- 

ment of Maggie Nipson Lomax, deceased, signed and executed according 
t o  law ? 

2. I f  so, did Maggie Nipson Lomax on January 8, 1941, have sufficient 
mental capacity to make a will? 

3. I f  so, was the execution of said paper writing procured by fraud or 
undue influence ? 

4. I s  the paper writing and every part thereof, the last will and testa- 
ment of Maggie Nipson Lomax? 

And the court in charging the jury on these, after reading the first 
issue, and instructing the jury, upon admissions of caveators, to answer 
it "Yes," proceeded to charge in relation to the second and third issues. 
I n  the course of so doing, and after defining what is "greater weight of 
the evidence," the court continued with these instructions to which 
exceptions are taken and assigned for error: (1) "Where the burden is 
on the caveators to satisfy you by the greater weight of the evidence- 
that means they must offer more evidence, however slight it may be, than 
the propounders hare offered. 

(2 )   he same rule applies to the propounder Quick and others where 
the court puts the burden on them by the greater weight of the evidence, 
and they would have to satisfy you by the greater weight of the evidence." 
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Thereupon the court instructed the jury as to the answer to be given 
to the fourth issue depending upon the answers made to the second and 
third issues; and further charged that if the jury answered the second 
issue "No," the third and fourth issues need not be answered. 

The jury for verdict answered "Yes" to the first issue, as directed by 
the court, and "No" to the second issue. Thereupon, the court entered 
judgment that the paper writing offered for probate as the last will and 
testament of Maggie Nipson Lomax is not such will, that the same is 
null, void and of no effect, and is set aside and declared void, etc. 

Propounders appeal therefrom to Supreme Court and assign error. 

Carl W.  Greene and Smathers & Meekins for propounder, appellant. 
Geo. F. Meadows, W.  W .  Candler, and Cecil C.  Jackson for caveators, 

appellees. 

WIA-BORKE, J. The main points assigned as error by propounders on 
this appeal are substantially these : 

1. I n  permitting lay witnesses to express opinion that Maggie Nipson 
Lomax did not have sufficient mental capacity to make a will. 

2. I n  charging the jury as indicated in foregoing statement of the 
facts. 

As to the first, this question was the question for decision, and decided 
on the first appeal in this case-224 N. C., 459, 31 S. E. (2d), 369, and 
for which the first new trial was then ordered. I t  is there said, in part, 
that "Capacity to make a will is not a simple question of fact. I t  is a 
conclusion which the law draws from certain facts as premises. . . . 
Hence the witness must state the facts gained from personal observation 
as a predicate for the expression of his opinion. . . . Failure to observe 
this rule, in the admissions of the evidence elicited by the questions 
objected to in the case at  bar, has, we think, prejudiced the propounder's 
cause. Several nonexpert witnesses were permitted to say that decedent 
at  the time of executing the paper writing propounded did not have 
mental capacity to make a will, apparently without understanding what 
degree of mental capacity was necessary to constitute legal competency." 

I n  the present case the errors are (1) in refusing to strike the answer 
of the lay witness expressing the opinion that Maggie Nipson Lomax 
did not have sufficient mental capacity to make a will, which was not 
responsive to the question asked, and ( 2 )  in overruling objection to the 
question asked by the court: "Did she have mentality sufficient to make 
a will 2" by which a negative answer was elicited. 

Now as to the charge: While the court had theretofore told the jury 
that "greater weight of the evidence" relates to the credibility of evi- 
dence offered, and not to the quantity of it, the portions to which excep- 
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tion is taken may tend to confusion in that, the explanation of what is 
meant by the clause "where the burden is on the caveators to satisfy you 
by the greater weight of evidence," requires that  they offer "more evi- 
dence, however slight i t  may be, than the propounders have offered." T O  
this caveators alone, upon adverse verdict, might have complained. Bu t  
the court went further and instructed the jury that  "the same rule 
applies to  the propounder Quick and others, where the court puts the 
burden on them, etc." However, upon the admissions of caveators, and 
the fact that  the answer to the fourth issue follows as a matter of law 
the answers to the second, or to the second and third issues, as the case 
may be, burden of proof of which was on caveators, there was no burden 
of proof on propounders. Therefore, the second portion of the instruc- 
tion tended to and mag have confused the jury. 

I n  conclusion let it  be noted that  much i f  the argument in  this Court 
by propounders is devoted to the probative value of testimony offered on 
the tr ial  in Superior Court. This is a matter only for the jury. And 
though i t  becomes necessary on this appeal to order a new, and fourth 
trial, we may not, and do not express or even intimate an  opinion 
on the facts. However, as there are rules by which the tr ial  of such 
cases is  to be governed, the losers, whoever they may  be finally, must 
lose only when the record of the tr ial  shows that, i n  all material aspects, 
it was conducted in accordance with the rules. Hence, for prejudicial 
error in calling the plays, so to speak, and for this reason alone, there 
must be a 

New trial. 

MRS. EEL4TRICE JOHNSON v. FUTRELL BROTHERS LUMBER 
COMPANY AND B. S. FUTRELL AND J .  B. DUNLAP. 

(Filed 21 November, 1945.) 

1. Deeds § 24: Trespass 5s l c ,  2: Judgments § 22b- 

Where plaintiff's complaint alleges that defendants were wrongfully 
attempting to cut timber on her land beyond the time limited in a consent 
decree in the proceeding under which defendants purchased, and that 
defendants wrongfully had caused injury to plaintiff's cultivated lands, 
and asking for a restraining order and damages based thereon, plaintiff's 
action may not be regarded as a collateral attack on the judgment in the 
special proceeding for sale of timber, but rather it is an action maintain- 
able in the Superior Court. founded on the allegations of the complnint : 
and a demurrer to the complaint was properly orerruled. 

2. Judgments § 2- 

The court has no power to change the terms of an original consent 
decree for the sale of lands in a special proceeding, without the consent 
of all parties. 
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3. Partition §§ 4c, 49: Judgments 8 29- 
Commissioners, appointed by decree in a special proceeding to sell 

lands, can convey only in accordance with the terms of the order; and 
purchasers are chargeable with notice of the proceeding under which they 
purchase and are bound by the limitations upon their rights appearing 
on the face of the record. 

APPEAL by plaintiff and defendants from Dixon, Special Judge, at  
February Term, 1945, of LEE. 

Action to restrain cutting timber and for damages. Plaintiff alleged 
that she and her brother and sisters were tenants in common in certain 
land in Lee County, and that by actual partition she has been allotted 
therefrom a tract of 71 acres; that before the actual partition the tenants 
in common, by petition and answer, instituted proceeding to sell for 
division the timber on all the lands, including that subsequently allotted 
plaintiff, and that by consent 15 March, 1943, an order was entered by 
the clerk appointing commissioners to sell the timber a t  private sale for 
the best price obtainable, with "not over nine months within which to 
cut and remove same"; that on 9 June, 1943, the commissioners reported 
bid of $3,300 for the timber ('allowing twelve months within which to 
cut and remove same," with usual rights of way, and on 21 June, 1943, 
an order was entered to that effect by the clerk, and on the same day deed 
was executed by the commissioners to defendants for the timber, allowing 
12 months from 21 June, 1943, to cut and remove same. Plaintiff alleges 
she and the other tenants in common never agreed to the change of the 
time to cut the timber from 9 to 12 months, and that the attempt to do 
so was without their knowledge and consent; that the cutting of timber 
by defendant since 21 March, 1944, on her land was wrongful, and 
should be restrained, and that she is entitled to the timber cut but not 
removed since that date. Plaintiff further alleged damages for wrongful 
injury to her cultivated lands caused by defendants' operations. 

Defendants in answer alleged that defendants offered $3,300 for the 
timber with 12 months time, and that this offer was accepted by the 
commissioners and confirmed by the clerk, allowing 12 months within 
which to cut and remove the timber; that the defendants relied upon 
the acceptance of their offer and the order of the clerk, and in good faith 
paid $3,300 for the timber conveyed in the commissioners' deed. 

Defendants further allege that one of the commissioners had been 
attorney for plaintiff, and that with knowledge of all the facts she 
accepted her share of the proceeds of sale and ratified and affirmed the 
sale, and is now estopped to assert that the clerk or commissioners were 
without authority to make the sale on the terms offered, or to deny de- 
fendants' right to cut, or their title to the timber. Defendants set up a 
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counterclaim for damages for interference by plaintiff with their oper- 
ations, and for a further defense defendants say if they be held to nine 
months time, having in good faith paid $3,300 for 12  months time, they 
should be entitled to recover a proportionate part of the purchase price. 

On the hearing the defendants demurred ore teaus on the ground that 
the complaint did not state sufficient facts to constitute a cause of action. 
After the jury had been impaneled the court ruled that plaintiff's only 
remedy was by motion in the original special proceeding for sale of the 
timber, and, treating the complaint as a motion in the cause, remanded 
the cause to the clerk. The demurrer was overruled. 

Both plaintiff and defendants appealed. 

K. R. Hoyle for plaintiff. 
Gavin, Jackson & Gavin and D. E. McIver for defendants. 

DEVIE, J. The plaintiff appealed from the order of the court below 
remanding the cause to the clerk and holding that her only remedy was 
by motion in a special proceeding heretofore determined. She contends 
that having instituted i n  the Superior Court an action cognizable in that 
court, the trial judge was in error in  remandng the cause to the clerk, 
and in that view we concur. 

The plaintiff alleged that in a special proceeding to which she was 
a party there was a consent decree entered that the timber on the land 
be sold for division, with provision in the order that the timber be cut 
and removed within nine months, and that this period expired 2 1  March, 
1944. She alleged that defendants, the purchasers, were attenlptng to 
cut timber on her land after that date. She sought to restrain them from 
so doing, and to establish her right to timber cut and not removed within 
defendants' term, and also to recover damages for injury to her culti- 
rated land caused by defendants' operations. Upon this the defendants 
joined issue denying the decree was by consent, and alleging offer, accept- 
ance and sale to them of the timber on twelve months time for $3,300, 
confirmed by the clerk. They allege estoppel i n  pais, set up counter- 
claim, and plea for recovery of a portion of purchase price. 

Plaintiff having alleged that the defendants wrongfully were attempt- 
ing to  cut timber on her land beyond the time limited in the consent 
decree in the proceeding under which the defendants purchased, and that 
defendants wrongfully had caused injury to plaintiff's cultivated lands, 
plaintiff's action for restraining order and for damages based on these 
allegations would be maintainable in the Superior Court. Her action 
may not be regarded as a collateral attack on the judgment in the special 
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proceeding, but rather an action founded upon the consent decree therein 
for relief against defendants for wrongfully cutting her timber after 
defendants' rights had expired. Hargrove v. Wilson, 148 N .  C., 439, 
62 S. E., 520, cited by defendants, is not in point. That was an action 
in term time to set aside a decree and sale in partition on the ground 
that plaintiffs had not been made parties. Since it appeared on the 
face of the record that they had been made parties, it was held that a 
motion in the cause in that case, rather than an independent action was 
the proper remedy. 

I f  the original order of sale was a consent decree, as alleged, the court 
had no power to change its terms without consent of all parties, except 
on the ground of fraud or mistake. Keen v. Parker, 217 N .  C., 378, 
8 S. E. (2d), 209; Jones v. Griggs, 223 N. C., 279, 25 S. E. (2d), 862. 
S n d  the commissioners could convey only in accord with the terms of the 
order. JIorehead T .  Bennett, 219 N. C., 747, 14 S. E. (213)) 785; Trust 
Co. v. Refining Co., 208 N .  C., 501, 181 S. E., 633; 31 Am. Jur., 433. 
The purchasers were chargeable with notice of the proceeding under 
which they purchased and were bound by the limitations upon their 
rights appearing on the face of the record. Butler v. Winston, 223 
N .  C., 421, 27 S. E. (2d), 124; Graham v. Floyd, 214 N .  C., 77, 197 
S. E., 873; Bladen County v. Breece, 214 N.  C., 544, 200 S. E., 13; 
Whitted v. Fuquay, 127 N .  C., 68, 37 S. E., 141. 

Upon the facts alleged by the plaintiff in her pleadings, we think 
there was error in remanding the cause to the clerk. 

The defendants appealed from so much of the judgment below as over- 
ruled their demurrer ore tenus on the ground that the complaint did not 
state facts sufficient to constitute a cause of action. 

Giving to the plaintiff's allegations that liberal construction enjoined 
by the statute and by the decisions of this Court (Blackmore v. Winders, 
144 N .  C., 212, 56 S. E., 874), we do not think the complaint can be 
overthrown by demurrer as insufficient to state a cause of action. The 
demurrer was properly overruled and the judgment in that respect is 
affirmed. 

On plaintiff's appeal : Error and remanded. 
On defendants' appeal : Affirmed. 
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RASTON H. JACKSOAT AND WIFE, MARY LOU JACKSON, v. W. A. POWELL 
AND WIFE, HATTIE JANE POWELL. 

(Filed 21 November, 1945.) 
1. Deeds § 13a- 

When real estate is conveyed to any person, the conveyance shall be 
construed to be in fee simple unless such conveyance in plain words shows 
the grantor intended to convey an estate of less dignity. G. S., 39-1. 

2. Deeds § 11: Wills § 31- 

Where language is  used having a clearly defined legal signification, 
there is no room for construction to ascertain the intent; it  must be given 
its legal meaning and effect. 

3. Deeds § 13a: Wills § 33+ 
When the words "bodily heirs" or "heirs of the body" are used in a 

deed or will, and are not so qualified as  to indicate that they are used 
merely as a descriptio personarum, they are equivalent to the words "heirs 
general." 

4. Deeds § l3b:  Wills § 33b- 

In a deed in form a fee simple, except that immediately after the de- 
scription there appears the following-"The grantors hereof make this 
conveyance to the grantees named above during their natural lifetime then 
to their bodily heirs to the third generation," the phrase "to the third 
generation" is void, being within the rule against perpetuities, hence the 
grantees take a fee simple title to the property conveyed, under the rule in 
NhelZe~'8 case. 

APPEAL by defendants from Grady, Emergency Judge, a t  September 
Term, 1945, of WAKE. 

This is a n  action for specific performance. 
The plaintiffs agreed to sell and the defendants agreed to  buy a certain 

tract of land in  Swift Creek Township, Wake County, N. C., containing 
eighty acres, more or less. Plaintiffs obligated themselves to deliver to 
the defendants a good and sufficient deed with full covenants and war- 
ranty, to  the premises, upon the payment of $2,500.00 on or before 
13  November, 1945. Thereafter defendants notified the plaintiffs that  
the title to the property is defective and tha t  they would not accept their 
deed. ' 

Plaintiffs hold title to said property as tenants by the entirety, under 
a deed from Dr.  A. C. West and wife, Olive Pa te  West, dated 2 October, 
1941, which instrument has been duly recorded in the office of the 
Register of Deeds for Wake County, N. C., and is in the usual form for 
a fee simple deed with full covenants and warranty, except that  imme- 
diately following the description of the property there appears the fol- 
lowing: "The grantors hereof make this conveyance to the grantees 
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named above during their natural lifetime then to their bodily heirs to 
the third generation." 

Upon the foregoing facts the court held the rule in Shelley's case 
applies and that plaintiffs are the owners of a fee simple title to said 
lands and further that the attempted limitation to the bodily heirs of 
the grantees to the third generation violates the rule against perpetuities. 
Judgment was entered accordingly; defendants appeal and assign error. 

Albert Doub for plaintiffs. 
Wilson da Bickeft for defendants. 

DENKY, J. The operative provisions of the deed under consideration 
purport to convey to the plaintiffs a fee simple title to the premises de- 
scribed therein. When real estate is conveyed to any person, the con- 
veyance shall be construed to be in fee simple unless such conveyance in 
plain words shows the grantor intended to convey an estate of less dig- 
nity. G. S., 39-1; Triplett v. Williams, 149 N .  C., 394, 63 S. E., 79. 
Moreover, as stated in Campbell v. Cronly, 150 N .  C., 457, 64 S. E., 213 : 
"When language is used having a clearly defined legal signification, there 
is no room for construction to ascertain the intent; it must be given its 
legal meaning and effect." Therefore, the provision inserted in plain- 
tiffs' deed, to wit, "The grantors hereof make this conveyance to the 
grantees named above during their natural lifetime then to their bodily 
heirs to the third generation," is not repugnant to the general provisions 
of the deed. Bagwell v. Hines, 187 N.  C., 690, 122 S. E., 659. We are 
not confronted with irreconcilable provisions and the necessity of decid- 
ing which is controlling, as was the case in Wilkins v. Norman, 139 
N .  C., 40, 51 S. E., 797 ; Boyd v. Campbell, 192 N .  C., 398, 135 S. E., 
121, and in many other similar cases. When the words "bodily heirs" 
or "heirs of the body" are used in a deed or will, and are not so qualified 
as to indicate that they were used merely as a descriptio personarum, 
they are equivalent to the words "heirs general," Cohoon v. lipton, 174 
N .  C., 88, 93 S. E., 446, and Jones v. Whichard, 163 N .  C., 241, 79 S. E., 
503. The phrase, "to the third generation," which appears in the special 
provision, 1s void, being within the rule against perpetuities. Hence 
the legal meaning and effect of the above provision, under the rule in 
Shelley's case, gave the plaintiffs a fee simple title to the property 
referred to herein. Bank v. Snow, 221 K. C., 14, 18 S. E .  (ad), 711; 
Whifley c. Srenson, 219 N .  C., 121, 12 S. E. (Zd), 906; Bank v. Dortch, 
186 N.  C., 510, 120 S. E., 60; Harringfon .c. Grimes, 163 N. C., 76, 
79 S. E., 301. 

The judgment of the court below is 
Affirmed. 
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LOWELL C.  PERRY, JR., BY HIS NEXT FRIEND, MAE H. PERRY. v. 1,. L 
HERRIN AND C. TV. HERRIN, TRADIKQ AXD DOING BUSIKESS AS HERRIN 
BROTHERS COAL C ICE 60. 

(Filed 21 November, 1945.) 

1. Negligence §§ 5, 19a- 

In an action by plaintiff, a minor 17 years of age, through his next 
friend, to recorer damages for injuries, alleged to be the result of negli- 
gence by defendants, where all of plaintiff's evidence tended to show that 
the ice-scoring machine. involved as the cause of the injuries, mas of 
standard make and kind used by ice companies a t  the time of the accident, 
was properly installed in the usual and customary way, and had all the 
guards and safety devices usual and customary and in general use on 
standard machines of the kind a t  that time, the machine being in good 
order and, while operated by a boy only 15 years old, there v a s  no eri- 
dence that he was an incompetent operator or that the manner of operat- 
ing the machine was the proximate cause of the injuries, and the only 
evidence as to the accident being that plaintiff fell, without lmomii~g how 
or why, into the machine and injured his arm, there was no error in 
sustaining a judgment as of nonsuit, G. S., 1-183, at the close of all plain- 
tiff's evidence. 

2. Negligence 5 3- 
There is no duty resting on defendant to warn the plaintiff of a danger- 

ous condition, provided the dangerous condition is obvious. 

BARNHILL and WINBORXE, J.J., concur in result. 

APPEAL by plaintiff from Phillips, J., at  J u n e  Term, 1945, of MECK- 
LENBURG. 

The  action is by a 17-year-old plaintiff, by his next friend, to recover 
damages for personal injuries proximately caused by the alleged negli- 
gence of the defendants i n  improperly locating an ice-scoring machine 
on a comparatively narrow platform, and failing to isolate said rnachine 
or to protect i t  in such a way as to properly guard the safety of persons 
using said platform, failing to enclose or safeguard or shield the saws 
in  said machine, failing to keep and maintain the floor of said platform 
in a reasonably safe condition by allowing said floor to become and 
remain in wet, slick and slippery condition, and although this condition 
was known to defendants, allowing i t  to so remain in close access to 
children notwithstanding the dangerous condition thereof, leaving the 
operation of said machine to a young and inexperienced boy, and failing 
to  equip said scoring machine with appliances which mere in known, 
approved and general use. There was denial of liability by the defend- 
ants, and when plaintiff had introduced his evidence and rested his case 
the defendants moved for a judgment as i n  case of nonsuit (G. S., 1-183), 
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which motion was allowed, and from judgment predicated on such ruling 
the plaintiff appealed, assigning errors. 

R a l p h  V .  K i d d ,  J o h n  M. Robinson, and H u n t e r  X. Jones for plaintiff ,  
appellant.  

H e l m s  & Jlulliss for defendants,  appellees. 

SCHENCIO J. On a careful consideration of the evidence we are of 
the opinion that no liability has been established against the defendants 
and that their motion for judgment as in case of nonsuit was properly 
allowed. 

Since we are of the opinion that there is no evidence of negligence on 
the part of the defendants, we find i t  unnecessary to discuss the question 
suggested in the briefs as to whether the plaintiff was an invitee or a 
mere licensee, since in either event there was placed on the plaintiff the 
burden of showing at least some negligence on the part of the defendants. 

According to the evidence, all of which was introduced by the plaintiff, 
the ice-scoring machine involved was of standard make and the kind 
customarily used by ice companies at  the time of the alleged accident, 
9 July, 1944, and was properly installed in the usual and customary 
way, and had the guards which were customarily manufactured and sold 
on such machines, and had all the guards and safety devices as were 
usual and customary; the guards over the saws, over the chains, and over 
the gears were all the guards and safety features that were in general 
use on standard machines on the date of the accident, and such machines 
were customarily operated on platforms, and this machine was in good 
working order. The only evidence as to how the accident actually oc- 
curred is the testimony of the plaintiff himself, who testified: "I must 
have lost my balance and fell. That's the only way I can figure it out. 
I don't know how I fell or anything. . . . Well I fell into the machine. 
My left arm got into the machine." While there is evidence that Mar- 
shall Herrin, who was operating the machine, was a boy about 15 or 16  
years of age, there is no evidence that he was an incompetent operator 
or that the manner in which he operated the machine was not proper 
or was the proximate cause of the plaintiff's injury. 

I f  any dangerous conditions existed in connection with the platform, 
or the ice-scoring machine, such conditions were obvious, and not latent, 
and the plaintiff was thoroughly familiar with the situation, and the 
defendants were not charged with the duty of warning the plaintiff 
thereof. 

"Where a condition of premises is obvious to any ordinarily intelligent 
person, generally there is no duty on the part of the owner of the prem- 
ises to warn of that condition. Sterns  v. Highland  Hotel  Co., 307 Mass., 
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90, 29 N. E. (2d) ,  721. There is n o  d u t y  resting on the  defendant t o  
w a r n  the  plaintiff of a dangerous condition provided the  dangerous con- 
di t ion is  obvious. Mulkern v. Eastern S. S. Lines, 307 Mass., 609, 29 
N. E. (2d) ,  919." Benton v. United Bank Building Company, 223 N. C., 
809, 28 S. E. (2d) ,  491. 

T h e  judgment  of nonsuit is correct. 
Affirmed. 

BARNHILL a n d  WINBOREE, JJ., concur i n  result. 

STATE v. GEORGE HORXE. 

(f i led 21 November, 1W.5.) 

1. Homicide §§ 17, 27a- 
I n  a criminal prosecution for murder, on defendant's exception to the 

overruling of his objection to State's witness being permitted to tell what 
he saw happen on the occasion of the homicide, "unless he  fixes the date," 
and to the court's remark in so ruling, "he hasn't got to  fix any specific 
date," since time is  not of the essence of the offense and both the indict- 
ment and testimony of other wituesses fixed the date on which defendant 
struck the blow causing deceased's death, the exception is without merit, 
and the remark of the judge may not be regarded as  harmful. 

2. Homicide 55 27d, 2 7 s  

Where the court charged the jury, in a prosecution for murder based on 
evidence that  defendant struck deceased causing death :-that, if the State 
satisfies you by the evidence and you find beyond a reasonable doubt that 
defendant struck deceased on his head with a blackjack and that the blow 
or blows thus inflicted proxiinately caused his death and the fatal blow 
was struck with malice, defendant would be guilty of murder in the second 
degree ; and that,  if you so find that defendant so struck deceased and snch 
blow or blows proximately caused his death, and that  defendant did not 
strike with malice but did so willfully and unlawfully, he would be guilty 
of manslaughter; and where the court further charged that if the jury 
did not find, beyond a reasonable doubt, that  defendant so struck the 
deceased, or if they found that defendant did so strike deceased, bnt were 
not satisfied beyond a reasonable doubt that the blow proximately caused 
his death. then, in either case. they should acquit the defendant-there is 
no error, and proximate cause was correctly defined. 

3. Homicide § 27a- 

On objections to the court's charge, the State asking for a verdict of 
either murder in the second degree or manslaughter, as  the evidence may 
warrant, where the court charged fully a s  to the law applicable to murder 
in the second degree and as to manslaughter, and then stated a t  length the 
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contentions of the State and the contentions of the accused, we find no 
error, considering the charge contextually. as it is not perceired wherein 
prejudice or unfairness properly could be attributed to the language of 
the judge. 

APPEAL by defendant from Phillips, J., at April Term, 1945, of 
GASTOIY. KO error. 

Indictment for murder. The solicitor announced that the State would 
only ask for verdict of guilty of murder in second degree or manslaughter 
as the evidence might warrant. The State offered evidence tending to 
show that on 9 March, 1945, deceased was in defendant's cafe, and that 
in consequence of some apparently inoffensil-e words which passed be- 
tween them the defendant became enraged, ordered deceased out of the 
cafe, and struck him on the head twice with a blackjack, and kicked him 
as he staggered out and fell in the yard. Deceased was unarmed and had 
made no hostile demonstration toward defendant or anyone else. De- 
ceased died shortly thereafter, and post morfern examination revealed 
that death was due to fractured skull and ruptured artery inside the 
skull. Defendant denied that he had struck deceased with a blackjack, 
or that he had ever seen him. There was verdict of guilty of murder in 
second degree, and from judgment imposing sentence defendant appealed. 

Attorney-General McMuZlan and Assistant Attorneys-General Rhodes, 
Xoody,  and Tucker for the State. 

0. A. Warren and Ernest R. Warrant for defendant. 

DEVIN, J. The defendant in his appeal from the judgment below 
brings forward three assignnlents of error which will be considered i11 
order. 

1. The defendant excepted to the overruling of his objection to a 
State's witness being permitted to tell what he saw happen on the occa- 
sion of the alleged homicide, "unless he fixes the date," and to the court's 
remark in so ruling, "he hasn't got to fix any specific date." Since time 
was not of the essence of the offense charged, and both the indictment 
and the testiniony of other witnesses fixed 9 March, 1945, as the only 
date on which the deceased was struck by the defendant, the exception is 
without merit. S. v. Xoore, 222 N. C., 356, 23 S. E. (2d),  31; S. v. 
Baxley, 223 N .  C., 210, 25 S. E. (2d), 621. The remark of the judge 
in response to defendant's objection may not be regarded as harmful. 
S. v. Cash, 219 N .  C., 818, 15 S. E. (2d), 277. 

2. The defendant noted exception to the use of the f o l l o ~ ~ i n g  language 
by the court in charging the jury: "If you fail to find from the evi- 
dence and beyond a reasonable doubt that the defendant struck the 
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deceased a t  all, then he would not be guilty of any offense." The words 
quoted immediately followed instructions to the jury that if the State 
had satisfied them from the evidence beyond a reasonable doubt that the 
defendant struck the deceased on his head with a blackjack and that the 
blow or blows thus inflicted proximately caused his death, and the fatal 
blow was struck with malice, the defendant would be guilty of murder 
in the second degree; and that if the jury found beyond a reasonable 
doubt that defendant struck the deceased on his head with a blackjack, 
and such blow or blows proximately caused his death, but that defendant 
did not strike with malice but did so willfully and unlawfully, defendant 
would be guilty of manslaughter. Then followed the instruction in effect 
that if the jury did not find beyond a reasonable doubt that the defend- 
ant struck the deceased, he would not be guilty of any offense. The 
court was also careful to instruct the jury in substance if they found 
defendant did strike the deceased with a blackjack, but were not satisfied 
beyond a reasonable doubt that the blow proximately caused his death, 
they should acquit the defendant. Proximate cause was correctly defined. 

The charge of the court in the matter to which exception was noted 
seems to have been free from error, and no harmful result to the defend- 
ant can be predicated thereon. The language here is different from 
that referred to in S. v. Floyd, 220 N. C., 530, 17 S. E. (2d), 658, and 
S. v. Patterson, 212 N. C., 659, 194 S. E., 283. 

3. The defendant complained of the following statement by the judge 
in his charge to the jury: ('Now, gentlemen of the jury, this is an im- 
portant case for the State and an important case for the defendant. A 
man is dead and the State is saying and insisting that the defendant 
killed him unlawfully, the State asking at your hands a verdict of mur- 
der in the second degree and insisting that you should so find in this 
case." The record shows that immediately following the quoted words, 
the court stated that the State contended if the jury failed to find the 
defendant guilty of murder in the second degree, their verdict should be 
guilty of manslaughter; and the defendant's contention in the same 
connection was given as follows: "The defendant, on the other hand, 
insists and contends that you should fail to find from the evidence and 
beyond a reasonable doubt that he is guilty of murder in the second 
degree, and that likewise you should fail to find him guilty of man- 
slaughter, but that you should fail to find from the evidence and beyond 
a reasonable doubt that he is guilty of either offense, murder in the 
second degree or manslaughter, and that your oerdict should be that of 
not guilty." 

These instructions were given at the close of the court's charge and 
after he had previously charged fully as to the law applicable to murder 
in the second degree and manslaughter and had stated at length the 
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Fox v. YARBOROUGH and MCKNIGHT v. YARBOROUGH and REID v. YARBOROUGH. 

contentions of the State and the defendant. Considering the charge 
contextually, we are unable to  perceive wherein prejudice or unfairness 
properly could be attributed to the language used. S. v. Hairston, 222 
N. C., 455, 23 S. E. (2d), 885; 8. v. Xhepherd, 220 N. C., 377, 17 S. E. 
(2d), 469. 

Assignments of error relating to the denial of defendant's motion for 
judgment of nonsuit have been abandoned. The only other assignments 
of error are formal. 

After a careful examination of the record as to the rulings complained 
of, we conclude that  in the tr ial  below there was 

N o  error. 

AGKES CURRENCE POX v. W. J. YARBOROUGH 
and 

ROSENA McKNIGHT, BY HER NEXT FRIEND, E. S. McKNIGHT, r. W. J. 
YARBOROUGH 

and 
ROSEDIA REID v. W. J. YSRBOROUGH. 

(Filed 21 November, 1945.) 
1. Pleadings § 27 M - 

-4fter complaint is filed and before answer is filed, the provisions of the 
statutes, G. S., 1-569, and G. S., 1-570, are available to defendant for acl- 
verse examination of plaintiff to procure informatioil to file answer. 

2. Bill of Discovery 5s 1, 2: Pleadings § 27 ffL- 
The procedure, under G. S., 1-569, and G. S., 1-570, may be permitted to 

the plaintiff to procure information to frame complaint, or after answer 
is  filed plaintiff may cause the defendant to be examined to procure evi- 
dence. And by parity the defendant may have the plaintiff examined to 
procure information to file answer, or after the answer is  filed to procure 
evidence for the trial. 

3. Bill of Discovery § 3- 

When a proper order is made for examination of the adverse party 
under G. S., 1-569, and G. S., 1-570, appeal therefrom is premature and, 
ordinarily, will be dismissed. 

,APPEAL by plaintiffs from Sink, J., 10 September, 1945. From 
MECKLENBURG. 

Three civil actions for recovery of damages resulting from alleged 
actionable negligence of defendant-it being stipulated that  all relate 
to the same collision between two automobiles, and tha t  the ruling in 
either on this appeal shall affect all. 
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Fox v. PARBOROCGH and M~KXIGHT v. FARBOROCGH and REID v. YARBOROCGH. 

After the plaintiffs, respectively, had filed their complaints, and 
defendant had obtained time to file answers, defendant filed a motion in 
each case before the clerk of Superior Court for an order for adverse 
examination of plaintiffs. The motion was supported by affidavit in 
pertinent part as follows : '(That a summons has been issued and a com- 
plaint has been filed in this court in the above entitled action; that the 
defendant is without knowledge concerning certain of the facts alleged 
in  the complaint and which it is necessary for the defendant to have in 
order properly to draft and file his answer herein; that such information 
is not otherwise available to the defendant; that the said information is 
material and necessary and this application is made in good faith and 
that an examinaton of the plaintiff in this action as provided by the 
statute is necessary in order that the defendant may file his answer and 
present his defense herein." 

Thereupon, orders for adverse examination of plaintiffs, respectively, 
in  "manner provided by the General Statutes of North Carolina" were 
entered on 18 June, 1945-notice of which was issued to and served 
upon plaintiffs, respectively, and their attorneys. 

Whereupon plaintiffs, respectively, through their attorneys, demurred 
to, and moved to strike out said orders for adverse examination for that, 
('the plaintiffs have filed their complaints in the above entitled actions, 
and have fully set forth therein the facts which constitute said causes 
of action, and that the defendant has not filed answer in either of the 
above named cases, and therefore, as a matter of law, has no right to 
adversely examine either of the above named plaintiffs before filing 
answer." 

When on 10 September, 1945, the cases came on for hearing upon de- 
murrers to and motions to strike out the orders for adverse examination, 
and after hearing arguments of counsel for plaintiffs and for defendant, 
the court entered order overruling the demurrer and denying motions to 
strike. 

Plaintiffs, respectively, appeal therefrom to the Supreme Court and 
assign error. 

H e n r y  L. S f r i ck lan i l  a n d  J o h n  G. Carpen ter  for plaintif fs,  appellants.  
111cDougle & E r v i n  for de fendan t ,  appellee. 

WINBORXE, J. Taking note of the fact that plaintiffs do not challenge 
the sufficiency of the ~howing made by defendant in support of his 
motions upon which the orders in question are based, decision on this 
appeal is restricted to this question: After complaint is filed, and before 
answer is filed, are the provisions of the statute, G. S., 1-569, and G. 8.) 
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1-570, available to defendant for adverse examination of plaintiffs to 
procure information to file answer 2 

The question is answered by the statute, and in interpretative deci- 
sions of this Court. 

The statute provides that a party to an action may be examined as a 
witness by the adverse party. The decisions declaring the right of a 
plaintiff to adversely examine a defendant for the purpose of obtaining 
information upon which to file complaint are numerous. And this Court 
speaking to the subject has said that the statute gives the right alike to 
plaintiff and defendant. Jones v. Guano Co., 180 N .  C., 319, 104 S. E., 
653, and Chesson v. Bank,  190 IT. C., 187, 129 S. E., 403. 

While in Jones T. Guano Co., supra, the right was denied to defendant 
upon other grounds, Clark, C. J., speaking to the subject, declares: 
"This proceeding may be permitted to the plaintiff to procure informa- 
tion to frame complaint, Holt ?;. Finishing Co., 116 N .  C., 480, or after 
answer is filed, the plaintiff may cause the defendant to be examined to 
procure evidence. Helms v. Green, 105 N .  C., 251 ; Vann I:. Lmrrrnce, 
111 N.  C., 32. And by parity the defendant niay have the plaintiff 
examined to procure information to file answer, or after the answer is 
filed to procure evidence for the trial." To like effect are expressions 
by Stacy, C. J., in Chesson v. Bank,  supra. 

Hence in the present case the motion was properly made and allowed. 
Howerer, when a proper order for such examination has been made, 

appeal therefrom is premature and ordinarily will be dismissed Ward 
v. Martin,  175 N .  C., 287, 95 S. E., 621; Monroe v. Holder, 182 N .  C., 
79, 108 S. E., 359; d b b i f t  v. Gregory, 196 N.  C., 9, 144 S. E., 297; 
Johnson v. Mills Co., 196 S. C., 93, 144 S. E., 534. 

Konetheless, we have in our discretion elected to consider the appeal 
on its merit, Ward ?;. Nart in ,  supra. 

Affirmed. 

STATE r .  C. E. SPESCER. 

(Filed 21 Sovember. 1945.) 
Trial 9 3% 

The statute. G. S.. 1-181. requires counsel, praying for instructio~ls to 
the jury, to " ~ u t  their requests in writing entitled of the cause. and to 
sign them: other~rise the judge nlay disregard them." It is n-ithin the 
sound discretion of the trial judge to gire or to refuse prayer for instruc- 
tion that is not in writing and signed a s  required by the statute. 

- ~ P P E A L  by defendant from Phillips, J., at -1pril Term, 1945, of 
Gas~om. 
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Criminal prosecution upon a warrant issued out of the Municipal 
Court of the city of Gastonia, North Carolina, charging that on or about 
27 October, 1944, at and in the county of Gaston, North Carolina, de- 
fendant, C. E. Spencer, "did willfully, maliciously and unlawfully aban- 
don his wife, Mrs. C. E. Spencer, without providing adequate support 
for such wife, against the statute in such cases made and provided, . . ." 
etc., tried before judge and jury in Superior Court on appeal thereto by 
defendant from judgment on verdict of guilty entered in said municipal 
court. 

The State offered evidence tending to prove the offense charged. X 
recitation of i t  will serve no useful purpose. Defendant offered no 
evidence. There was no motion to nonsuit. 

Verdict : Guilty as charged in warrant. 
Judgment: Imprisonment for designated term-suspended upon ex- 

press conditions. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General iWcMullan and Assis fant  Aftorneys-General Rhodes, 
N o o d y ,  and T u c k e r  for the State .  

W a d e  H .  Sanders  for defendant ,  appellant.  

WINBORNE, J. When on the trial in Superior Court the judge pre- 
siding had concluded, or was about to conclude his charge to the jury, 
counsel for defendant orally requested certain special instructions : 

First. "Would your Honor elaborate a little more upon the fact that 
if a man is incapacitated for work, what his duty would be in that 
respect-about how much he can do? h man is not guilty of failing to 
provide his wife with support if it is impossible for him to support her." 

To this the court stated: "I told the jury very plainly that he was 
only required to furnish that support that he was able to from his estate 
and from his earning capacity, and I tell you that again. I n  other 
words, if he can't provide support, if he is physically unable or has no 
estate from which he can proride support, the law says that he would 
not be guilty of failure to support." 

Second. "Would your Honor tell the jury to take into consideration 
that she (the prosecutrix) has the bulk of defendant's earning property 2'' 

To this the court replied: "That is a question for the jury." 
Defendant assigns the foregoing responses to the oral requests as error 

for that he contends that, as to the first, the court failed to state the lam 
and evidence on that phase of the case, and, as to the second, the court 
failed to charge as requested. 

The exceptions are without merit for these reasons: The pertinent 
statute, G. S., 1-181, formerly Revisal, 538, and C. S., 565, requires 
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counsel praying of the judge instructions to the jury to "put their re- 
quests in writing entitled of the cause, and to sign them; otherwise, the 
judge may disregard them." Moreover, it is within the sound discretion 
of the trial judge to give or to refuse a prayer for instruction that is not 
in writing and signed by the attorney tendering i t  as required by the 
statute. G. S., 1-181. See Bank v. Smith, 186 N.  C., 635, 120 S. E., 
21'5; also Pritchett v. R. R., 157 N .  C., 88, 72 S. E., 828; and Posey 
v. Patton, 109 N. C., 455, 14 S. E., 64. 

Furthermore, the response to the first request appears to be in com- 
pliance with it. And the response to the second is not an incorrect 
statement of the law. 

Careful consideration of the record in relation to other assignments 
of error fails to show that they are well founded. 

Hence, in the judgment below we find 
No error. 

STATE v. JAMES H. VANDERLIP. 

(Filed 21 November, 1945.) 
Bastards 5 3- 

Willfulness of the neglect o r  refusal to provide adequate means of sup- 
port of an illegitimate child, G. s., 492, is one of the essential elements 
of the offense, and must be charged in the warrant; and a motion in 
arrest of judgment should be allowed on failure of the warrant to so 
charge. 

APPEAL by defendant from Dizon, Special Judge, at Special March 
Term, 1945, of MECKLENBURQ. 

I t  was evidently intended to charge the defendant with the violation 
of G. S., 49-2 (ch. 228, Public Laws 1933, as amended), relating to the 
support of illegitimate children. The warrant upon which the defendant 
was tried charged that he "did willfully, maliciously, unlawfully and 
feloniously become the father of an illegitimate child by the name of 
James H. Forbes, who was born on the 11th day of August, 1943, and 
has failed and refused to provide adequate means of support for the 
said child." The verdict upon the issues submitted was against the 
defendant and judgment of imprisonment predicated thereon was pro- 
nounced, and defendant moved in arrest of judgment, which motion was 
denied and exception noted. The defendant appealed, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

Henry L. Sfrickland for defendant. 
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PER CURIAM. T h e  s tatute  under  which t h e  defendant was t r ied pro- 
vides t h a t  "Any parent  w h o  willfully neglects o r  who refuses t o  support  
a n d  m a i n t a i n  his  o r  her  illegitimate child shall be gui l ty  of a misde- 
meanor and  subject t o  such penalties as  a r e  hereinafter  provided." 
Willfulness of t h e  neglect o r  refusal t o  provide adequate means of sup- 
por t  of t h e  illegitimate child is  one of t h e  essential elements of the  
offense, a n d  mus t  be charged in the  warrant .  S. v. Cook, 207 N.  C., 261, 
1 7 6  S. E., 757;  S. v. McLamb, 214 N .  C., 322, 199 S. E., 81. 

T h e  motion i n  a r res t  of judgment should have been allowed, S. v. 
McLamb, supra; S. v. Tarlton, 208 N .  C., 734, 182  S. E., 8 1 ;  S. v. 
Clarke, 220 N .  C., 392, 17 S. E. (2d) ,  468, a n d  therefore the  judgment  
below is 

Reversed. 

CHARLES A. CANNON, TRUSTEE, ET AL, v. EUGENE T. CANNON ET AL. 

(Filed 28 November, 1946.) 

1. Wills 8s 34, 46: Trusts § 8h- 

Where a trust i s  created by will and by the terms of the trust the 
income is payable to  a beneficiary for a designated period, the beneficiary 
is  entitled to income from the date of the death of the testator, unless i t  
is  otherwise provided in the will. 

2. Wills § 31- 

The intention of a testator is  his will. This intention i s  to be gathered 
from the general purpose of the will and the significance of the various 
expressions, enlarged or  restricted according to their real intent. In 
interpreting the different provisions of a will, the courts are  not confined 
to the literal meaning of a single phrase. A thing within the intention 
is regarded within the will though not within the letter. A thing within 
the letter is  not within the will if not also within the intention. 

In  aspertaining testator's intention, the mill in its entirety must be 
brought into focus, and i t  is  competent to consider the conditions sur- 
rounding the testator, how he mas circumstanced, his relationship to the 
objects of his bounty, so a s  nearly a s  possible to get his vien-point a t  the 
time the will was executed. 

Where the intention of the maker of a mill i s  clearly and consistently 
expressed, there is no occasion for  any interpretation. The mill is  to be 
given effect according to its obvious intent. Construction belongs only 
to the domain of ambiguity, or where different impressions a r e  reason- 
ably made on different minds. 
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5. Wills 8s 33e, 34- 

Where a testatrix. owning a t  the time large properties in her own name 
and also a considerable estate held by a trust company under a revocable 
trust agreement, executed a codicil to  her will leaving her residuary estate. 
largely of valuable securities, to trustees, who were required to divide 
the same into five shares of equal value and pay from each share tiit 

annuity of 4% per cent, making up the 4% per cent from the principal of 
each share when income should prove insufficient, to each of her five chil- 
dren who should survive her, and, should any child not survive testatrix. 
the share of such deceased child, and upon the death of any other child 
such child or children's shares, to  be again divided, with similar annuities 
to the children of the deceased child o r  children, and providing also that  
the said percentage is to be 434 per cent on the principal of each share. 
computed a t  the market value thereof on the date of the setting aside of 
such shares. the testatrix a t  the same time making a similar dispositive 
change in the trust agreement referred to above, she clearly intended that 
each of the first annuities should be paid from and after the date of her 
death and that the principal amount of each share of the first beneficiaries 
should be set aside and valued a s  of the same date. 

I t  is a cardinal principle in the interpretation of wills that the pre- 
dominant and controlling purpose of the testator must prevail, when ascer- 
tained from the general provisions of the will, over particular and appar- 
ently inconsistent expressions to which, unexplained, a technical force 
is given. 

7. Same- 
The object of all construction is to arrive a t  the intent and purpose a s  

expressed in the writing. looking a t  the instrument from its four corners. 
and to effectuate this intent and purpose without excessive regard for 
minor inaccuracies and inconsisten~ies. These latter variations are  to be 
reconciled. if reasoni~l~ly accomplishable within the limits which the l a ~ v  
prescribes. otherwise ther must ~ i e l d  to the generi~l purpose as espreaicd 
in the writing. 

In  a suit to constrne a will, which committed to trustees the dnty to  
divide the principal of the residuary estate into five eqnal shares ant1 to 
v a l w  each share, in the absence of an allegation of a refusal to act. abuse 
of discrction, or bad faith on the part of such trustees, the court is I?-ith- 
out power to make snch division or to value the resulting shares. Equity 
will instruct the trustees to proceed. 

SEAWELL, J., dissenting. 
1 3 ~ ~ ~ 1 r 1 r . r ~ .  J.. con(.11rs in dissenting opinion. 

DEYIN, .T.. is  of op in i~n  that the language of Section G r q u i r r s  cornprlti~ig 
marketing r:rlw of sharer a t  date they are  set apart. 

APPEALS by plaintiffs a d  defendants from Bobbitt, J., at  Augu, t  
Term,  1944, and ( : i r - y r r ,  J. ,  a t  April Term, 1915. of C A B A R R ~ S .  
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Civil action by Trustees under the will of Mary Ella Cannon, deceased, 
for construction of will and for advice in the administration of testa- 
mentary trust. 

The testatrix died 4 Xay, 1938. Her will consists of the original and 
two codicils. I t  has been duly pobated in Cabarrus County. After a 
number of specific bequests, the residue of the estate is left in trust, with 
instructions for its management as contained in the second codicil. An 
alleged ambiguity in these instructions has given rise to the present 
proceeding. 

The testatrix named her son, Charles 3. Cannon, her son-in-law, 
David H. Blair, and the Central Hanover Bank & Trust Company 
trustees of her residuary estate. On the advice of counsel, the corporate 
trustee decided not to qualify. The individual trustees duly qualified 
on 16 September, 1941, and received from themselves as executors the 
residuary trust estate. 

The second codicil to the will was executed and published on 21 May, 
1937. On this same day Mrs. Cannon amended a "New York Trust 
Agreement," under which certain properties were held by a trust com- 
pany in New York, and so far as the dispositive provisions of the two 
instruments are concerned, i.e., the New York Trust Agreement and the 
Will, they are exactly alike and the beneficiaries are the same. 

On 14 March, 1939, the trustees under the "New York Trust Agree- 
ment'' instituted an action in New York to have certain matters judi- 
cially determined. I t  was thought that such determination might be 
binding here; hence, the plea of res judicata and the first appeal, re- 
ported in 223 N. C., 664, 25 S. E. (2d), 240. 

The pertinent provisions of the ~econd codicil follow: 
'(Fifth: All the rest, residue and remainder of my property and estate 

of whatsoever kind and wheresoever situate, I give, devise and bequeath 
to my Trustees, hereinafter named, I n  Trust, Kevertheless, to hold, 
manage, control, invest and reinvest the same and to divide the principal 
thereof into five (5)  equal shares and to dispose of each such equal share 
as follows : 

"(X) My Trustees shall set apart one (1) such equal share and, in 
case my son, Eugene T. Cannon, shall survive me, shall pay over to the 
said Eugene T. Cannon from the said equal share an annuity of four 
and one-half per centum (41/270) per annum in each and every year 
during his life. Said annuity shall be paid out of the income of the said 
share of the trust estate to the extent that the income shall suffice therefor 
and i11 case there shall be any deficiency in income in any year said 
deficiency shall be made up out of the principal. I n  case in any year 
there shall be a surplus of income over and above said annuity, such 
income shall be added to the principal of the said share. I t  is my inten- 
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tion that said annuity shall be payable without reference to the existence 
or absence of income. 

"Upon the death of my said son, Eugene T. Cannon, or in case he shall 
die before me then upon my death, the said equal share shall be divided 
into four (4 )  equal parts and each such equal part shall be disposed of 
as follows : 

"(i) My trustees shall set apart one (1) such equal part and shall pay 
over to William C. Cannon, my grandchild and a son of my son, Charles 
A. Cannon, from the said equal part an annuity of four and one-half 
per centum (4v2%) per annum in each and every year during the life 
of said William C. Cannon. Said annuity shall be paid out of the in- 
come of the said part of the trust estate to the extent that the income 
shall suffice therefor. I n  case there shall be any deficiency in income 
in any year, said deficiency shall be made up out of the principal. I n  
case in any year there shall be a surplus of income over and above said 
annuity, such income shall be added to the principal of the said part. 
I t  is my intention that said annuity shall be payable without reference 
to the existence or absence of income." 

Similar provisions are made in  respect of the remaining four equal 
shares, to be held in trust, one each for the daughters of the testatrix: 
( B )  Adelaide Cannon Blair;  (C)  Margaret Cannon Howell; (D,) Mary 
Cannon Lucke; ( E )  Laura Cannon Mattes. The last named daughter 
has no children, except adopted children who are excluded by the will. 
Her  interest, therefore, will cease at  her death, and the share of which 
she is the first beneficiary will go to the issue of her brother and sisters. 

I n  all, nineteen individuals are mentioned in this item : five first bene- 
ficiaries, children of the testatrix, and fourteen second beneficiaries, 
grandchildren of the testatrix, who, if they all live, will be entitled to 
receive an annuity of 4?4% of the value of a share or part under the 
terms of the will. 

Then comes paragraph (G) in  this item which has resulted in variant 
contentions : 

"(G) Whenever an annuity of four and one-half per centum (4112%) 
of a share or part of the trust estate is granted under the terms and pro- 
visions of this my Will, the said percentage shall be that percentage 
(i.e. 4y270) of the principal of the share or part set aside in trust, com- 
puted at  the market value thereof a t  the date of the setting aside of said 
share or part." 

At the August Term, 1944, Bobbitt, J., presiding, i t  was adjudged: 
"1. That the annuities to the first annuitants (children of Mary Ella 

Cannon) provided for in the fifth item of the second codicil to Mary 
Ella Cannon's Will accrued, and are payable, as of the death of Mary 
Ella Cannon, to wit: May 4, 1938. 
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"2. That, for the purpose of ascertaining the amount of each of said 
annuities, the market value of the principal of each of the trust shares 
set apart by the Trustees shall be determined as of the date of the setting 
apart of said shares by the said Trustees, to wit: September 16, 1941." 

For  the purpose of ascertaining the market value of each of the first 
five shares "as of September 16, 1941," over objection of all parties, the 
matter was referred to Hon. S. J. Ervin, Jr., to find the facts and report 
the same, together with his conclusions of law, to the court. 

The plaintiffs and the defendants, other than Laura Cannon Mattes, 
noted an exception to this judgment. 

As the estate consists largely of corporate stocks, principally stock in 
the Cannon Mills Company, the Referee applied the "Blockage Rule" in 
arriving at  the market value of the Cannon Mills stock. Under this rule, 
the stock of the Cannon Mills Company was valued at $335/8 per share, 
whereas i t  was then actually selling on the market a t  $361/s. The reason 
given by the Referee and adopted by the court below was that the "prices 
a t  which small blocks of stock in the Cannon Mills Company were sold 
on the New York Stock Exchange on or about September 16, 1941, did 
not accurately reflect the market values of the large blocks of such stock 
held by the trust and allocated to the five trust shares on September 16, 
1941." 

With some slight modifications the referee's report was approved at 
the April Term, 1945, Gwyn, J., presiding. 

Exceptions to this judgment were noted by the plaintiffs and by the 
following defendants : E. T. Cannon, Adelaide Cannon Blair, J a y  B. 
Douglass, Adelaide Douglass Whitley, David J. Blair, Jr., William C. 
Cannon, Mariam Cannon Hayes, Charles A. Cannon, Jr., Mary Ruth 
Cannon, Margaret Cannon Howell, Mary Cannon Hill, Charles G. Hill, 
Susan Hill Walker, Jane Hill Simpson, Ernest R. Alexander, guardian 
ad l i tem for the minor defendants, Norma Louise Cannon et al., and 
J. Carlyle Rutledge, guardian ad litem for the unborn issue of Adelaide 
Cannon Blair et al., and Laura Cannon Mattes. 

Several appeals are here prosecuted from both judgments, the plaintiffs 
and the named defendants duly preserving their respective exceptions 
and assignments of error. 

W. H. Beckerdite for Charles A.  Cannon, Trustee, and Adelaide Can- 
non Blair, Successor Trustee, appellants-appellees. 

E. T .  Bost, Jr., for E. T .  Cannon, Wi l l iam C. Cannon, Mariam Can- 
non Hayes, Charles A. Cannon, Jr., and Mary R u t h  Cannon, appellants- 
appellees. 
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Ratcl i f fe ,  V a u g h n ,  H u d s o n  & Perrell for Margaret  C a n n o n  Howell ,  
M a r y  C a n n o n  H i l l ,  CI~ar les  G. H i l l ,  S u s a n  H i l l  W a l k e r ,  and J a n e  Hi l l  
S impson ,  appellants-appellees. 

J .  G. Korner ,  Jr . ,  for Adelaide C a n n o n  Blair ,  J a y  B. Douglass, Ade- 
laide Douglass W h i t l e y ,  and Dav id  H .  Blair ,  Jr . ,  appellants-appellees. 

E. R. Alexander,  Guard ian  ad l i t em for t h e  m i n o r  defendants ,  S o r m a  
Louise Cannon ,  et  al., appellants-appellees. 

J .  Carlyle  Rut ledge,  Guard ian  ad l i t em for t h e  u n b o r n  issue of Ade- 
laide C a n n o n  Blair ,  et al., appellants-appellees. 

J o h n  dl. Robinson and  H u n t e r  iV. Jones for L a u r a  C a n n o n  Hat tes ,  
appellant,  appellee. 

STACY, C. J. This is the same case that was before us at the Fall 
Term, 1943, on demurrers to pleas of estoppel or res judicata, reported 
in 223 N. C., 664, 28 S. E. (2d), 240, to which reference may be had 
for further statement of the facts. 

The will is now presented for construction in a number of particulars. 

Two questions were specifically decided a t  the August Term, 1944, 
Cabarrus Superior Court: first, that the annuities to the first annuitants 
vested or accrued at the date of the death of the testatrix, and became 
payable from and after that date; and, second, that the market value of 
the principal of each of the first trust shares is to be determined as of the 
date of its setting aside by the Trustees, to wit, 16 September, 1941. 

I t  is conceded on all sides that the trial court correctly decided the 
accrual date of the first annuities to be the date of the death of the testa- 
trix, and that they became payable from and after that date. Indeed, 
such accords with the general current of authority on the subject. Anno. 
70 A. L. R., 636. The following appears in the Restatement of the Law 
of Trusts, page 692: 

"Where a trust is created bv will and bv the terms of the trust the 
income is payable to a beneficiary for a designated period, the beneficiary 
is entitled to income from the date of the death of the testator, unless it 
is otherwise provided in the will. The rule here stated is applicable to 
trusts created by a specific devise or legacy, by a general pecuniary 
legacy, and by a residuary devise or bequest; and i t  is immaterial 
whether the same person is designated as executor and trustee." 

The case of T r u s t  Co. v. Jones ,  210 N .  C., 339, 186 S. E., 335, is in 
s u p ~ o r t  of this statement. The accrual date bf thk first annuities,' then, 
may be taken as "fixed and determined" so far as the present action is 
concerned. See K i n n e y  v. Cglow,  163 Ore., 539, 98 P. (2d),  1006. 
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I n  respect of the correctness of the second question decided at  the 
August Term, 1944, i.e., that the market value of the principal of each 
of the first trust shares should be determined as of 16 September, 1941, 
the parties are in sharp disagreement. It is therefore brought up for 
review. The answer involves the construction of several provisions of 
the will. 

I t  is to the financial interest of the children of four of the first annui- 
tants to have the market value of the principal of their trust shares deter- 
mined at  the accrual date, to wit, the date of the death of the testatrix. 
The children of Laura Cannon Mattes, however, being adopted children, 
are excluded by the will, and it is to her pecuniary interest to have the 
market value of the principal of her trust share determined as of 16 
September, 1941. I t  is agreed that the market value of the principal of 
the first trust shares should be determined at one or the other of these 
dates. 

The solution of the problem is to be found in the expressed purpose 
of the testatrix. The intention of the testatrix is her will. This inten- 
tion is to be gathered from the general purpose of the will and the 
significance of the various expressions, enlarged or restricted according 
to their real intent. I n  interpreting the different provisions of a will, 
the courts are not confined to the literal meaning of a single phrase. A 
thing within the intention is regarded within the will though not within 
the letter. A thing within the letter is not within the will if not also 
within the intention. Rank T .  Corl, ante, 96; Trusf Co. T .  Miller, 223 
N .  C., 1, 25 S. E .  (2d), 177; Williams v. Rand, 223 K. C., 734, 28 S. E. 
(2d), 247. I n  ascertaining such intention, the will in its entirety must 
be brought into focus, and it is competent to consider the conditions 
surrounding the testatrix, how she was circumstanced, her relationship 
to the objects of her bounty, so as nearly as possible to get her viewpoint 
a t  the time the will was executed. HeHyer 7?. Bulluck, 210 N .  C., 321, 
186 S .  E., 356; fi-erring v. ~villianzs, 153 N. C., 231, 69 S. E., 140. 

I t  follows, of course, that where the intention of the maker of the will 
is clearly and consistently expressed, there is no occasion for any inter- 
pretation. YcCallum 7.. XrCallum, 167 N. C., 310, 83 S. E., 250. The 
will is to be given effect according to its obvious intent. Brock v. Porter, 
220 N .  C., 28, 16 S. E. (2d), 410. Construction belongs only to the 
domain of ambiguity, or where different impressions are reasonably 
made on different minds. Walton v. Xelton, 184 Va., 111, 34 S. E. (2d),  
129. The writing would not be doubtful if it had the same meaning to 
everyone. Krifes v. Plott, 222 N.  C., 679, 24 S. E. (2d), 531. 

I t  is the function of construction to ascertain the will of the testatrix. 
This accomplished, then follows the mandate: "Thy will be done." 
iMcCallum v. McCallum, supra. 
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At the time of the execution of the second codicil, the testatrix had 
large properties in her own name, and she also had a considerable estate 
held by a trust company in New York under a revocable trust agreement. 
She amended this trust agreement and executed the second codicil to her 
mill at the same time, making similar dispositive changes in both. The 
S e w  York court held that under the amendment to this trust agreement 
the first trust shares vested, both in interest and in title, at  the date of the 
death of the donor and that the principal amount of each of the respec- 
tive shares should be valued as of that date, 4 May, 1938. See Cannon 
v. Cannon, supra. 

The controlling provisions in the Fifth Item of the second codicil are 
these : 

"All the rest . . . of my property . . . I give . . . to my Trustees 
. . . in trust . . . to hold, manage, control, invest and reinvest the same 
and to divide the principal thereof into five equal shares and to dispose 
of each such equal share as follows : 

('(A) My Trustees shall set apart one (1)  such equal share and, in 
case my son Eugene T. Cannon shall survive me, shall pay over . . . 
from the said equal share, an annuity of four and one-half per centum, 
etc. 

"Upon the death of my said son, Eugene T. Cannon, or in case he shall 
die before me then upon my death, the said equal share shall be divided 
into four (4)  equal parts," etc. 

Exactly similar expressions are repeated in clauses "(B)," ('(C)" and 
(((D)," the only differences being in the names of the beneficiaries and 
the number of second divisions. 

Then comes the instruction in paragraph ('(G)," to the effect that 
"whenever" an annuity of four and one-half per centum of a share or 
part of the trust estate "is granted" under the terms of the will, the said 
percentage shall be that percentage of the principal of the share or part 
"set aside in trust, computed at the market value thereof at the date of 
the ~ e t t i n g  aside of said share or part." 

I t  will be noted that the time at which the testatrix "granted" the 
annuities to each of the first five annuitants was at the date of her death. 
She says in respect of each of these that in case he or she ((shall survive 
me," my trustees shall pay over to him or her ('from the said equal share" 
an annuity for life of four and one-half per centum. Hence it LTas con- 
templated that the principal of the share should be "set aside in trust" 
upon the vesting in right of the annuity, for it is provided that the "said 
annuity shall be paid," not out of the general residuary estate, but "out 
of the income of the said share of the trust estate to the extent that the 
income shall suffice therefor, and in case there shall be any deficiency in 
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income in any year, said deficiency shall be made up out of the prin- 
cipal." 

Similar provisions are made in respect of the second beneficiaries. 
The testatrix says that "upon the death" of my said son or daughter as 
the case may be, or in case he or she shall die before me, "then upon my 
death," the said equal share shall be divided into equal parts, and a life- 
time annuity is given to each of her named second beneficiaries, to be 
paid, not out of the general residuary estate, but "out of the income of 
the said part of the trust estate to the extent that the income shall suffice 
therefor. I n  case there shall be any deficiency in income in any year, 
said deficiency shall be made up out of the principal." 

I t  is a cardinal principle in the interpretation of wills, that "the pre- 
dominant and controlling purpose of the testator must prevail, when 
ascertained from the general provisions of the will, over particular and 
apparently inconsistent expressions to which, unexplained, a technical 
force is given." Raines 2). Osborne, 184 N. C., 599, l i 4  S. E., 849. The 
central consideration is the general purpose of the will. Holland v. 
Smith, 224 S. C., 255, 29 S. E. (2d), 888. The object of all construc- 
tion is to arrive at the intent and purpose as expressed in the writing, 
looking at the instrument from its four corners, and to effectuate this 
intent and purpose without excessive regard for minor inaccuracies or 
inconsistencies. Krites v. Plott, supra. These latter variations are to 
be reconciled, if reasonably accomplishable within the limits which the 
law prescribes, otherwise they must yield to the general purpose as ex- 
pressed in the writing. Carroll v. Herring, 180 N. C., 369, 104 S. E., 
892. 

If we look at the second codicil from the view~oint  of the testatrix at 
the time of its execution, as we are enjoined to do, the above construction 
harmonizes all of its provisions, and leaves no possible clashes or contra- 
dictions which might thereafter arise. Such a result is supposed to have 
been in the mind of the testatrix when the codicil was published. Her 
dominant purpose, as repeatedly expressed in the will, also lends support 
to the construction. Raines v. Osborne, supra. We think the testatrix 
intended that the first annuities granted under the provisions of her will 
should vest in right as of the date of her death, and that the principal 
of each first equal share should be "set aside in trust" and valued as of 
the same date. 

I11 support of the 16 September, 1941, date for the determination of the 
first trust shares, it is suggested that the division is to be made by the 
Trustees in their capacity as such, and that this could not be done prior 
to the time the residuary estate came into their hands. To meet this 
position, it is pointed out that the Trustees were also instructed to pay 
an annuity of four and one-half per centum to each of the first five 
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annuitants, "from the said equal share," paying it first out of the income 
from said share, and in case of any deficiency in income, then out of the 
principal of the share, it being the intention of the testatrix that the 
annuity should be paid "without reference to the existence or absence of 
income" arising from the individual share. The testatrix clearly intended 
that each of these annuities should be paid from and after the date of 
her death, as the only condition annexed thereto was that the annuitant 
"shall survive me." By the same token that the Trustees were instructed 
to make payments beginning with a date prior to the time the residuary 
estate came into their hands, they were likewise directed to compute the 
value of the trust shares as of the same date, i.e., when the shares were 
to be "set aside in trust" under the terms of the will and the annuities 
paid therefrom, which, as stated above, was the date of the death of the 
testatrix. The dominant purpose of the will and the rule of harmoniza- 
tion are in conformity with this conclusion. Allen v. Cameron, 181 
S. C., 120, 106 S. 'E., 484; Ralston 7). Telfair, 1'7 N .  C., 255. 

Prior to the order of reference, for ascertainment of the value of the 
first trust shares, two of the initial beneficiaries, Margaret Cannon 
Howell and Adelaide Cannon Blair, and their children who are second 
beneficiaries, demurred to the pleadings in the cause on the ground that 
no facts are stated therein which would authorize the court to fix the 
value of the trust shares for the purpose of computing the annuities 
payable to the first beneficiaries. The demurrers were overruled, and 
exceptions were duly entered. 

I t  is the contention of the demurrants that the division of the prin- 
cipal of the residuary estate into five equal shares, as well as the valua- 
tion of such shares, is committed in the first instance to the Trustees, and 
that in the absence of an allegation of a refusal to act, abuse of discre- 
tion, or bad faith, the court is without authority in the premises. This 
position would seem to be sound. Carter v. Young, 193 N. C., 678, 137 
S. E., 875. I t  is true the Trustees have asked the court to fix the value 
of the trust shares, as well as the time for their valuation, and some of 
the beneficiaries have joined in this request. But the testatrix hai. 
reposed this confidence in her Trustees. She knew their respective 
interests in the matter and deliberately seIected them for the purpose. 
Equity will instruct the Trustees how to proceed, but there is no occasion 
for the court to administer the trust. Finley I > .  Finley, 201 X. C., 1, 
158 S. E., 549; Reid v. Alexander, 170 K. C., 303, 87 S. E., 125. The 
demurrers were well interposed. 
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111. THE JUDGMENT -4T THE APRIL TERN, 1945 : 

The disposition heretofore made of the exceptions addressed to the 
judgment entered at  the August Term, 1944, renders it unnecessary to 
consider the exceptions addressed to the judgment entered at  the April 
Term, 1945, further than to say this judgment will be vacated, the ref- 
eree's report stricken out, and the cause renianded for further proceedings 
and directions to the Trustees as may be appropriate in the light of the 
determinations here made. 

Error and remanded. 

SEAWELL, J., dissenting: First, as to the form of the main opinion. 
I do not see that there is any appeal before us from the judgment ren- 
dered by Bobbitt, J., at August Term, 1944, or that, as a matter of law, 
there could be. At that term an unappealable interlocutory order refer- 
ring the finding of the market value of the shares under the judgment of 
the court was made by Judge Bobbitt, to which the parties made excep- 
tion, thus preserving the right of review upon the determination of the 
cause. This review is properly had under the appeal from Judge Gwyn 
now under consideration, and not upon any appeal from any judgment 
of Judge Bobbitt. The exceptions made do not preserve the right of 
review in so far  as that judgment as appealable, and in this respect no 
appeal was made. See pp. 70 to 73 of the record, and the entries on p. 73. 

I disagree with the majority opinion in its holding that the securities 
or other property upon which the annuities set up in Mrs. Cannon's will 
are to be computed should be valued as of the date of her death. I may 
assign three reasons for my dissent: First, because Mrs. Cannon, in 
plain and direct language (paragraph G), says that they are to be ap- 
praised at  the market value obtainable at  the time of their setting apart 
by the trustees, which setting apart could not take place and was not 
expected to take place until the termination of the prior administration 
in which the title to the property, as well as its possession, was in the 
hands of the executors ; and second, because the attempted rationalization 
by which the will is held to mean otherwise is uninvited by any arn- 
biguity or contradiction in its terms and is inconsistent with facts and 
conditions known to Xrs. Cannon, and in contemplation of which she is 
presumed to have acted; and third, because it is physically impossible 
to apply the rule adopted by the Court to all of the annuities set up 
under the will; and uniformity in that regard is an essential test of the 
rule. 

I think we may concede without citation of supporting cases, of which 
there must be many thousands, that the purpose of construing a wilI 
(where construction is necessary) is to find the intent of the testator. 



622 I N  THE SUPREME COURT. [225 

We are perfectly agreed that this must be found from the whole will- 
from its "four corners." The cliches and formulas by which this never- 
doubted principle is expressed are so numerous and so frequently cited 
that no lawyer now grasps ft will by its four corners without facing north. 

But these general expressions are only peripherically concerned, if at  
all, with the point at  issue here. After conceding them to be impeccable, 
me inquire : What from then on ? 

1. We come to what Mrs. Cannon really said about the market value 
which she chose to be set upon the shares on which the annuities are to 
be computed. Clause G:  

"Whenever an annuity of four and one-half per centum (41/270) of a 
share or part of the trust estate is granted under the terms and provisions 
of this my Will, the said percentage shall be that percentage (i.e., 41/2%) 
of the principal of the share or part set aside in trust, computed at the 
market value thereof at  the date of the setting aside of said share or 
part." 

And not "as of" any other date that would either raise or lower the 
level of income she chose to provide for the objects of her bounty. And 
this is all that she said anywhere in the will about the date of the market 
value to be followed in fixing the value of the shares. 

Also, there is no other specific provision of the will, and I think no 
general intent within its four corners, that contradicts or casts any doubt 
upon this clearly expressed intention. Against this expression of intent, 
the Court should not be astute to find conjectural ambiguities or a specu- 
lation or merely any plausible intent against an express declaration to 
the contrary. Freeman v. Freeman, 141 K. C., 97, 53 S. E., 620; Faison 
v. Middleton, 171 N.  C., 170, 58 S. E., 141; Baker v. Edge, 174 N. C., 
100, 93 S. E., 462; Dicks v. Young, 181 N. C., 448, 107 S. E., 220. 

The "setting aside" was not the act of the law nor by virtue of any 
self-executing or automatic provision of the will. I t  must occur, if at all, 
by the intelligent agency set up under the will-the trustees appointed 
under it. Mrs. Cannon knew that these trustees could not perform that 
duty and were not expected to do so until the prior administration had 
ended and the quantity and character of the property upon which the 
annuities are computed were ascertained and the property turned over 
to the trustees. By the same reasoning, no computation of any sort could 
be made until that time-a period which under the law was supposed to 
extend for two years at least, unless under special circumstances, and 
which actually lasted nearly three years. This was an active administra- 
tion in which not only the possession, but the title of the property was 
in the hands of the executors, and out of i t  had to be paid debts, taxes, 
and costs of administration, as well as special legacies and bequests, 
before it could be ascertained what property, either in kind or amount, 
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was left to be delivered to the trustees and by them set up into shares 
for the annuitants. 

2. The theory of valuation as of the date of testatrix' death advanced 
in the main opinion is variously based on the following arguments: 
That it is conceded by the parties and found in the judgment that the 
accrual of the annuities took place at the death of the testatrix, and 
valuation as of that date must necessarily follow; that the language used 
in the will is identical to that used in the New York Trust, which figured 
in the case upon our former appeal, and the judgment of the New York 
Court and the language employed in the New York Trust afford some 
argument in favor of the position taken in the main opinion; that the 
proper construction of paragraph "G" carries us back to the date of 
death of the testatrix for valuation of the shares. 

My views regarding the New York case and the trust involved in that 
suit are fully stated in C a n n o n  v. Cannon,  223 N. C., 664, 28 S. E. (2d), 
240-the former appeal-and I must be content with what is said there. 
I need only say now that the circumstances surrounding the donor there 
and the testatrix here are so radically different as to make any worth- 
while comparison impossible. 

There is no important significance to be attached to the fact that the 
accrual of the annuities occurs a t  the death of the testatrix. Whether 
that be a matter of conimon consent amongst the parties or derived from 
application of correct principles of law makes no difference. There is 
no necessity in fact and no compulsion of law that the valuation of the 
shares should be as of that date. Mrs. Cannon knew that the setting 
apart of the shares which she had in mind could not take place at that 
time, but must take place, if at all, after the property was turned over 
to the trustees. She thought that an appropriate time at which to fix the 
current market value, and her choice was reasonable. At any rate, the 
property was hers, and her right to fix such a time cannot be questioned, 
She had as much right to see that the shares were enhanced by adding 
the ad in ter im increment of value in favor of the first objects of her 
bounty as she had to add to the principal of each share the surplus earn- 
ing over the 4$$% in behalf of later annuitants. The suggestion of a 
general fund set up at  death out of which the annuities were created and 
paid is contrary to the will. Taking the first annuitants as typical, these 
annuitants each did not have an undivided one-fifth interest in the income 
of a general trust fund provided for their benefit on death. There was 
no such fund. The annuity was paid out of earnings of a specific share 
allotted to each, presumably in kind, to be supplemented when necessary 
from the principal of that share to keep up the annuity income level. 

The companion theory that the law effects a division or constructively 
regards a division as taking place upon the death of the testatrix is 



624 I N  T H E  S U P R E X E  COURT. [225  

purely conceptional, inadequate to administrative necessities, and not 
likely to have any bearing on the intent of the testatrix, who wished to 
have her property handled by intelligent agents and purposed to give 
them specific directives in its management. The "setting apart" con- 
templated in the will was an actual division into shares, requiring the 
exercise of business judgment. I do not understand it to be denied by any 
party that such a division did not and could not take place until the 
property was in  the hands of the trustees. I think it is enough for us to 
know that the testatrix had in mind an actual division into shares and a 
"setting apart7' by the trustees, and of her own will and purpose required 
the market price current at  that time to be applied in valuing them. 

3. The annuity scheme set up in the will is proliferating, extending 
to grandchildren who contingently take by subdivision of the shares of 
ancestors or other annuitants; and in terms paragraph "G" applies to 
this situation also. The process of succession may take many years to 
run its course before this subdivision takes place. By that time the 
respective shares may have greatly diminished in value by consumption 
of the principal in supplementing the first annuitant's income, or vastly 
increased by addition of the surplus earning above the four and one-half 
per cent. Changes either way may have occurred through exercise of 
the power of investment and reinvestment given the trustees under the 
will, and in that way the form, nature, character of the component prop- 
erty changes, with complete destruction of identity. The rule adopted 
by the majority-freezing the application of market values "as of7' the 
date of testatrix7 death-will then have no significance. Vpon the test 
of its universality, the rule fails-and yet paragraph "G" purports to 
set up a rule, and the only rule, applicable to  all the annuities set up in 
the will, wherever any annuity is granted under its terms. Frankly, 
Mrs. Cannon's outlook seems to be broader in its horizon than that we 
are about to take. 

I n  this will Mrs. Cannon showed every intention to meet the circum- 
stances surrounding her at the time the will was made, and in so doing to 
fix a level of income for her children, the first annuitants and first objects 
of her bounty, which she thought reasonable. I n  doing so, she made 
necessary the application of a current market value for the properties 
constituting the respective shares, which happens to be higher than that 
contended for by certain of the appellants. That level ought to stand. 
The same rule should apply had it been lower. 

I concur in so much of the opinion that holds that the actual deter- 
mination of the market value on 16  September, 1941, could not be made 
by the Court or its referee. The testatrix reposed that duty in men of 
large experience and unquestioned probity, and the power is nondelegable. 
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I also concur i n  t h e  holding t h a t  t h e  blockage rule  should not be 
appl ied i n  valuing t h e  securities composing t h e  trust.  T h e  will does not 
require  the i r  sale i n  a n y  such way, and  i t  would be avoided by prudent  
business men. 

W i t h  t h e  modifications here suggested, the  judgment should be affirmed. 

BARKHILL, J., concurs i n  this dissent. 

DEVIN, J., is of opinion t h a t  the language of Section G requires com- 
pu t ing  marke t  value of shares a t  date  they a r e  set apart .  

V. E. CUMMINR v. SOUTHERK FRUIT COMPANY, INCORPORATED. AXD 

E. H. BL4RBER. 

(Filed 28 November, 1945.) 

1. Xegligence §§ 11, 19b- 

The task of the reviewing court, on defendant's motion for judgment a s  
of nonsuit on the ground of plaintiff's contributory negligence, is not 
merely to determine from the weight of the evidence, however convincing, 
whether plaintiff was negligent-that would be for the jury;  but to  say 
whether his contributory negligence is so clearly apparent that  no person 
with a reasonable mind could draw any other inference. 

2. Automobiles § 8- 

The duties of those using the highways a re  correlative. While the rule 
of the ordinarily prudent man is not changed a s  a standard of conduct, 
certainly the ordinarily prudent man must be permitted to put some 
reliance on compliance with the most common and ordinary laws or rules 
established for  his protection. 

3. Automobiles §§ 18c, 18g- 
In an action by plaintiff to recover from defendants for injuries alleg- 

edly caused by defendants' negligence, where all  of the evidence tended 
to show that  defendants' mud-spattered truck was parked, headed north, 
about 6 a.m. on a dark, foggy morning, with all four wheels on the pave- 
ment in the right-hand lane of a two-way highway, without lights, flares, 
or any other mode of signal, G. S., 20-161, and had been so parked for some 
time, apparently unattended, and that plaintiff, driving a truck north a t  
about 30 to 35 miles per hour, was compelled to dim his lights, when about 
20 feet south of defendants' truck, in response to the dimmed lights of 
an oncoming car in order to pass same, G.  S., 20-181, the lights of this 
car  partly blinding plaintiff, who collided with the rear of defendants' 
trncli, causing the alleged injuries, motion for nonsuit a t  the close of all 
the evidence, on the ground of contributory negligence, was properly 
refused. 
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4. Automobiles §§ 11, 1 4 -  
The operator of a motor vehicle is not required to anticipate that an 

unlighted, unguarded rehicle is standing in his path on the highway at 
night; nor can he be held for contributory negligence because he did not 
stop, when momentarily blinded by the lights of an oncoming vehicle, nor 
because the rays of his lights, dimmed in response to those of a passing 
car, did not pick up the body of the unlighted vehicle so parked on the 
highway. 

BARNHILL, WINBORNE, and DENNY, JJ., concur in result. 

APPL~L by defendants from H a m i l t o n ,  Spec ia l  J u d g e ,  at April Extra 
Civil Term, of MECKLENBGRG. 

This is an action to recover damages for personal injury sustained in 
a collision on the Concord-Charlotte Highway between a truck driven by 
plaintiff and one owned by the corporate defendant and being operated 
by its servant. The plaintiff recovered in the court below, and defendants 
appealed. The only question presented on the appeal is whether nonsuit 
should have been granted in the court below on the ground of plaintiff's 
alleged contributory negligence, which it is contended is shown in his own 
evidence. 

Pertinent to this contention, the facts, as stated in plaintiff's evidence, 
are as follows : 

R. Q. McCombs testified for plaintiff that witness worked in Burling- 
ton and drove back and forth to his work. On this occasion he was driv- 
ing south and the bakery truck driven by plaintiff was going north. 
Witness saw the fruit truck parked on the highway headed toward 
Concord, all four wheels; no sign of light. I t  was dark, foggy, rainy; 
i t  was between 6 :00 and 6 :15 o'clock in the morning. The car in which 
witness was riding and plaintiff's truck were meeting. 

('The car I was riding in at the time of the collision I would say was 
15 feet from the parked truck when the collision occurred, south of the 
parked truck I'd say a car length. My judgment is that Mr. Cummins' 
truck was running thirty miles an hour. There were no lights of any 
kind, buoys, or anything on the road to give warning to the public that 
this truck was there. We didn't see the truck ourselves until we was just 
right on it. I couldn't say whether anybody was in the truck. As we 
stopped our car I would say within one hundred and fifty or two hun- 
dred feet we stopped and walked back to the scene of the accident, and I 
imagine it taken us two or three minutes to get back and this colored 
fellow that was driving, he was just getting out of the truck. Of course 
we went running back and he was rubbing his eyes and said 'Someone 
ran into me.' We seen a sack of potatoes and it was so dark we thought 
it was a person laying there. I t  was laying in the highway. The 
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colored man was coming to the back of the truck. He  was along beside 
the parked truck. He  said 'Someone ran into me.' I says 'No wonder.' 
H e  didn't tell me what his name was. I didn't ask the name. I said 
'Why don't you get that thing off the highway.' He  said he didn't get 
off because he was afraid he'd stick up. I could see the shoulder of the 
road to the right of where the truck was parked clearly after we stopped. 
H e  had sufficient room to get the truck off of the highway onto the 
shoulder, though it was very muddy. I t  had been raining for about a 
day and night at  that time. He  had sufficient room. I told him I'd 
rather pull it out in the field. When I saw him he was walking back 
towards the bakery truck that ran into him. He was just rubbing his 
eyes. He didn't appear to be one bit hurt. I had never seen Mr. Cum- 
mins before. Today is the first time I ever spoke to him. I thought he 
was a dead man at the time I saw him. We tried to get him from the 
wrecked truck and we couldn't get the doors open, and then we went from 
the back of the bakery truck and unloaded his pies and everything he had 
in it and prized the seat loose from behind." 

On cross-examination : 
"It was very dark and foggy and misting. I t  was very difficult to see 

any distance in front of you. I would say we were traveling thirty to 
thirty-five, somewhere along there. I t  was almost impossible to go any 
faster, the condition of the weather. I couldn't give you a definite feet 
how far  in front of you that you could see that morning, but you couldn't 
see too far. You can imagine yourself what you can see on a foggy 
morning. I t  was very foggy; that would just be hard to make an esti- 
mation of that. I t  was a kind of a fog and mist together there. The 
trucks was not together. I would say they were 20 feet apart at  the time. 
I don't know whether the fruit truck moved up or whether the pie truck 
bounced back off of it. . . . The darky didn't say when the lights went 
out. I asked him why he didn't put some flares out. He said he didn't 
have any. He  made no statement. The road there was wet. I t  was not 
only a heavy fog, but there was a mist with it. I made no examination 
of the marks or anything of that kind. I don't know whether there were 
any skid marks on the road or not. My attention was first attracted to 
the pie truck as we were going south, we saw the truck and we made the 
statement, said 'someone's going to hit that truck, there sits a truck with 
no lights,' and we saw this approaching car, or truck rather, of course we 
didn't know what it was, otherwise, we saw the lights of the truck. That 
was the pie truck. When we first saw that, I would say we was 50 or 75 
feet from this parked truck, and just as we got even with it I said 'There's 
the first one hits it,' that's the statement I made, I said 'There's the first 
one hits it,' and it just crashed at the time. I couldn't tell whether the 
pie truck slowed up. I t  was very poor vision there, but I couldn't say 
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whether it slowed up or not. The crash is all I heard. . . . The pie 
truck passed us about fifteen feet south of the truck that was standing on 
the road. That's when I got the impression as to its speed, approaching 
it would be hard to say what it was, just my estimation. I would say he 
was going approximately 30 miles an hour. That is when the pie truck 
was within fifteen feet of the rear of the truck my opinion is he was 
making 30 miles an hour. I can't tell how fast he was running down 
the road because I couldn't see except the lights. To my estimation he 
was going at  a very moderate speed. I t  was 'most impossible to go fast 
on a morning like that. I would say as he passed he was going in my 
opinion about 30 miles an hour. I'd say it would be approximately 30." 

Clay Long testified for plaintiff: 
"I was driving the car coming south to go to the Rubber Plant on this 

particular night. Mr. NcCombs was in the front seat with me. Out 
here about seven miles from town. I saw the truck that was standing 
still on the highway. All four wheels of that truck was on the road. 
No lights on it at all. There were not any signals or buoys in front or 
back of it to warn people that it was there. I'll say the parked truck was 
50 or 75, probably a 100 feet back when I first saw it. At that time I 
saw this approaching car driven by Mr. Cummins. We were meeting 
each other. My car at  the time that Mr. Cummins' car hit the truck 
was about the length of the car past the parked truck. I stopped. The 
lights on Mr. Cummins car looked like they were good. When I first 
saw the darky he was coming from the parked truck back towards the 
wreck. I never did speak to him at all. Mr. XcCombs talked to him. 
I saw Mr. Cummins, I didn't know him prior to that time. I saw the 
darky rubbing his eyes. I noticed to the right of his parked truck the 
shoulder of the road. There was room enough for him to get the truck 
off and park it on the side of the road. There were no other lights, 
street lights or anything like that. I t  was in the country. . . . As we 
approached this parked truck, although its headlights were not burning, 
the lens of its headlights were facing us ; that's the first thing I could see 
of the parked truck, my lights reflecting on the lens of the headlights of 
the parked truck. That's the first I seen of the truck, then I seen the 
bulk of the truck as I approached. I couldn't state the speed of Mr. 
Cummins' truck, but he was running I think within the law, around 30 
miles an hour. I don't know Mr. Cummins. . . . I will say I was 
within about 75 or 100 feet probably of this parked truck when my lights 
were reflected on the lens of its headlights. I was maybe forty feet 
away. I couldn't say exactly, before I could tell exactly what it was 
parked on the road. I was about the length of the car that I was driving 
past the truck when the collision occurred. When the collision occurred, 
I was about the length of myqcar past the truck; so that the crash came 
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when I was a few feet from the back of the truck. I did not have my 
bright lights on, I dimmed my lights for Mr. Cummins and he dimmed 
his lights. As I approached, Mr. Cummins evidently saw me because 
he dimmed his lights, and I dimmed my lights as we approached. We 
both dimmed our lights. . . . The weather was misty, foggy and driz- 
zling rain. I t  was real dark. The pie truck and the fruit  truck when I 
got out and went back were approximately 20 feet apart. The fruit truck 
was approximately twenty feet farther north than the pie truck. I 
don't know one moved, whether the pie truck went backwards or 
the fruit truck f o r ~ a r d . ' ~  

Nr .  X. G. NcGuirt testified for plaintiff: 
"On this morning I had occasion to go out on the Concord Road, going 

to Concord. I t  was between five-thirty and quarter of six. I saw this 
truck of the defendant Fruit  Company. I t  was sitting on the highway, 
headed towards Concord, north. There was no car coming meeting me 
at that time. I almost hit the truck myself; there wasn't any lights. I t  
didn't have any lights on it. Didn't have any lights about it. I said 
something to the colored man in the truck but he didn't hear me, I don't 
imagine. H e  was in the truck. All of the truck was on the hard surface. 

u 

At that particular point that just a two-lane highway.', 
V. E. Cummins, the plaintiff, testified: 
"On the morning of September 29, 1944, I left Charlotte between ten 

and fifteen minutes to six. 1 was driving a Dodge half-ton truck. 
Nobody was with me. Had my truck loaded with p&-a one-half ton 
panel truck. I was going to Concord to deliver bakery goods, pies. 
The weather was rainy and foggy. I was proceeding on Highway 29-A 
when the collision occurred. I was going north on Highway 29-8, 
alternate. At the point of collision I would say the pavement is about 
20 feet wide. The hard surface. The shoulder was about 12 feet wide." 

Plaintiff testified that he was going about 35 miles an hour. The truck 
was in the right-hand lane, entirely on the hard surface, without lights, 
and there were no flares, or other sign to indicate its presence. He  saw 
the truck when he was about 25 feet from it. The truck was a sort of 
grayish color, with mud and road film on it to such an extent as to make 
it hard to distinguish. The body of the truck was about 3y: feet above 
the surface of the highway and plaintiff's lights shined under i t  and 
didn't show the body up. Plaintiff immediately cut to the right and 
tried to apply the brakes, and the collision occurred. Plaintiff was 
pinned in the truck beneath the steering wheel and became unconscious. 

On cross-examination plaintiff testified that it was rainy and dark 
and foggy. Possibly his lights might show an object some one hundred 
feet away. He  did not see the truck until just before the collision. His  
lights were good. 
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The plaintiff testified that as he was a short distance south of the 
parked truck, his vision was momentarily obscured by the headlights of 
an approaching car which "sorta blinded" him, "kinda blinded" him and 
cut off vision of the truck, and that he may have proceeded in this way a 
few feet, twenty or twenty-five; and responded to a question addressed 
to him on cross-examination that at  that moment, if he had hit the 
truck, he ((wouldn't have seen it." He  "went for the brakes" and cut to 
the right as soon as he saw it. 

'(The other truck was a large truck, I imagine about a ton and a half. 
I t  looked like it was a sort of grayish color with mud or road scum thrown 
up from the tires. Nobody ever showed me the case of Wil l iams  v. 
Fredrickson Motor Express. That was on level ground. I was ap- 
proaching that truck on an absolute level. I dimmed my lights right 
about the same time the other car dimmed theirs. When I did that, I 
couldn't very well tell how far  I was from the approaching car on account 
of the fog and rain. I knew some distance before I passed the approach- 
ing car that there was a car approaching me. I knew that I was running 
with dim lights or slanting, passing lights. I didn't cut off my main 
lights altogether. They are not the dim lights, they are the passing 
lights, it's a slanting ray that you use when you pass a car. When I 
dimmed my lights and the other car dimmed its lights, I knew that I was 
running through the fog handicapped as far as seeing in front of me. 
The pavement was wet. My brakes were good. I have no idea within 
what distance I could stop the car out there that night. After I had 
dimmed my lights, I could see an object on the road possibly 100 to 150 
feet; that is, after slanting or dipping my lights. . . . I drive, try to 
drive, in the middle of the lane, and it was immediately in front of me. 
I judge I was within about 25 feet of it when the Long car passed. . . . 
I did not see anybody in the highway before getting to this truck." 
Plaintiff then presented evidence of his injuries and their extent. 

The defendant put on evidence mainly relating to the question of 
negligence and the injury of plaintiff. At the end of plaintiff's evidence, 
and again at the conclusion of all the evidence, defendant demurred to 
the evidence and moved for judgment of nonsuit, which was declined. 

There was a verdict in favor of plaintiff, and judgment thereupon, 
and defendants appealed, assigning as error the refusal to grant their 
motion of nonsuit on the ground of the alleged contributory negligence 
of the plaintiff. 

Jones & Smathers  for defendants, appellants. 
G. T .  Carswell, J o h n  iM. Robinson, and H u n t e r  M. Jones f o r  plaintiff, 

appellee. 
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.SEAWELL, J. The appellants base their contention that plaintiff was 
contributorily negligent very narrowly on the fact that he did not stop or 
cut down his rate of travel, which was not unlawful, when meeting and 
passing another car, about 25 feet from the defendants' truck, which was 
parked without lights or flares in the center of the right-hand lane over 
which plaintiff had the right of way. At that point, defendants contend, 
the plaintiff was momentarily blinded by an approaching car;  and his 
negligence in not stopping is therefore a cortributing approximate cause 
of his injury. A much broader view of the occurrence and its component 
and related factors is necessary to determine whether the plaintiff failed 
to exercise ordinary prudence under the circumstances and conditions 
which prevailed a t  the time of the collision. I n  this respect, the task of 
the reviewing court on the question of contributory negligence is not 
merely to determine from the weight of the evidence, however convincing, 
whether plaintiff was negligent-that would be for the jury; but to say 
whether his contributory negligence is so clearly apparent that no person 
with a reasonable mind could draw any other inference. ATeal v. R. R., 
126 N. C., 634, 36 S. E., 117; Hayes v. Western Union Telegraph Co., 
211 N. C., 192, 193, 189 S. E., 499; Godwin v. R. R., 220 N. C., 281, 
17 S. E. (2d), 137; McCrowell 11. R. R., 221 N. C., 366, 374, 20 S. E .  
(2d), 352. 

  he development of the laws of the road since the advent of the motor 
vehicle has proceeded on one theory: that the duties of those who use 
the highway are correlative. The law has never put on the traveller the 
impossible task of protecting himself solely by his own circumspection 
against every danger that may beset him on the highway through its use 
or abuse by others, thus making him an insurer of his own safety. Rea- 
sonable provisions in the laws for the protection of travel on the high- 
ways enter into and become a part of the measure of prudent conduct on 
the part of those who are compelled to use them in common with others. 
While the rule of the ordinarily prudent man is not changed as a stand- 
ard of conduct, certainly the ordinarily prudent man must be permitted 
to put some reliance on compliance with the most common and ordinary 
laws or rules established for his protection, or be driven from the road; 
and unless this correlative principle is recognized in its bearing upon 
the rule of prudence, those for whose protection the laws were made must 
proceed with as high a degree of care as if they never existed-a thing 
impossible under modern conditions, and nowhere observed. 

There are two applications of this principle appropriate to this case: 
1. The plaintiff was not required to anticipate that the defendants' 

truck would be parked with all four wheels on the pavement in the right- 
hand lane of travel without lights, flares, or any other mode of signal or 
warning. G. S., 20-161. That it was so parked, and had been so parked 
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for a considerable time is clear from plaintiff's evidence, notwithstanding 
partial contradiction from the corporate defendant's driver. A witness 
saw it in that condition a considerable time before the collision, called to 
the colored man in the truck, and got no response. Moreover, as one of 
the factors tending to the plaintiff's undoing, the truck showed up merely 
as a mud-spattered, film-covered, gray shape, so merged in the gray back- 
ground of road and mist as to be unnoticeable except at close quarters. 

2. The plaintiff proceeded a few feet within the blinding glare of an 
approaching car. Both cars dimmed or danted the headlights in passing 
as they are required to do. G. S., 20-181. I t  is contended that e la in tiff 
was contributorily negligent in not reducing his speed or stopping alto- 
gether at  this point. He  was then almost at the crisis of the affair, and 
whether he could have diminished the force of the collision or have 
avoided it altogether is a matter of speculation, or a t  least of fact about 
which reasonable minds might differ. Lponard v. Trans fer  Co., 218 N. C., 
667, 12 S. E. (2d), 729; Cole v. Koonce, 214 K. C., 188, 198 S. E., 637; 
Wil l iams  v. Express  Lines. 198 N. C., 193, 151 S. E., 197; Clarke c. 
Martin,  215 N.  C., 405, 2 S. E. (2d), 10;  I n  Buohl  ?I. Brewing Co., 349 
Pa., 377, 37 A. (2d), 524, the rule is laid down: 

"The operator of a motor vehicle is not bound to foresee that another 
will permit his vehicle to stand on the highway at night without lights. 
S e l s o n  v. Darnus Bros. Co., Inc., 340 Pa., 49, 51, 16 A. (Zd), 18. We 
have consistently held that a fixed rule cannot be laid down which will 
determine in every instance the person legally responsible for a rear-end 
collision on a highway at night between a parked vehicle and one that is 
moving. Xelson t i .  Dartzus Bros. Co., supra;  Hark ins  T .  Somerset B u s  
Co., 308 Pa., 109, 162 A, 163 (and other cases). Temporary blinding 
caused by bright lights on an oncoming or parked vehicle has been recog- 
nized as a legally sufficient excuse for failing to stop within the assured 
clear distance ahead. (Citing cases.) Under the decisions of this Court 
the trial judge properly submitted to the jury the question of appellee's 
contributory negligence." 

I n  Boor v. Schreiber (Pa.) ,  33 A. (2d), 648, it is said: 
"It is now settled by Farley v. Venfresco,  307 Pa., 441, 161 A., 534, 

that a driver is not bound to stop merely because he is 'blinded' by the 
headlights of another vehicle. . . . We are not prepared to say, as a 
matter of law, plaintiff should have anticipated defendants' 'blacked-out7 
truck lurking behind the curtain." But this much must be clear as a 
matter of law: he was not required even under those circumstances to 
anticipate that an unlighted and unguarded truck was in his path, or, in 
other words, to anticipate the gross negligence of the truck driver in this 
respect. Hobbs v. Coach Co., ante, 323, 34 S.  E. (2d), 211. Nor can he 
be held for contributory negligence as a matter of law because he did not 
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stop when momentarily blinded, nor because the slanting or passing rays 
of his lights did not pick up the body of the truck, which stood some 335 
feet above the road. Williams v. Express Lines, supra. 

The meeting of cars on a much used thoroughfare is a constant occur- 
rence. That this should happen at a point involving other dangers is a 
coincidence frequently occurring, and the multiple consequences of the 
violation of this law, enacted for the safety of life and limb, may well 
be considered within its contemplation and its prevention within its 
purpose. The driver is not required to proceed as if he were apt at any 
moment to encounter an unlighted truck in his way. "A motorist may 
assume that no vehicle will be left standing on the main highway at night 
without a warning light." Blashfield, p. 341, see. 1203. I t  should be 
understood that we are speaking on the question of ordinary care as 
applied to the facts of this case. Under the existing circumstances, the 
plaintiff could have sustained no injury save from the negligent parking 
of the truck-a negligence which he was not required to anticipate, but 
only to exercise ordinary care in its discovery and such means of avoid- 
ance as prudence might dictate when he became aware of it. 

I n  factual features, the case is not unlike Cole v. Koonce, supm, and 
Williams v. Express Lines, supra, in which we held, and we repeat, that 
generally speaking on the question of the contributory negligence of the 
plaintiff, the matter must be decided upon the facts of the particular 
case; and in the case at  bar we are unable to separate any item so un- 
affected by its attendant circumstances that we are able to declare with 
the positiveness required by the rule that there are no inferences favor- 
able to the plaintiff on the question of contributory negligence. Under 
the circumstances, the conduct of the plaintiff on that issue was a matter 
for the jury, and they have spoken. 

We find 
N o  error. 

BARNHILL, WIKBORNE, and DENXY, JJ., concur in result. 

E L I Z A B E T H  MOODY BURNEY A N D  HUSBAND, R. T. BURNEY, AND W. I?. 
MOODY, .JR., v. R. TV. HOLLO1T7AY a m  WIFE, MAUDE LOUISE  HOL- 
LOTTT.AY. 

(Filed 28 November, 194.5.) 

1. Wills 5 24: Trial 5 2 5 -  

Since a proceeding to probate a will in common fcrm is  in rem,  i t  has 
been held-as far as we know without exception in this jnrisdiction-th:it. 
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when the issue of devisavit vel wolz has been raised, the proceeding is not 
subject to nonsuit a t  the instance of the propounders or other parties 
concerned. 

2. Estoppel § 4: Wills §§ 234, 39- 

I n  suit by the seller to require specific performance of the buyer, title 
being claimed under a will in  the probate of which the issue of devisavit 
vel ?%on was raised and a motion of nonsuit made and allowed, the 
parties a t  whose instance the nonsuit was allowed being before the court, 
they will be bound by its judgment on the principle of estoppel. 

3. Mortgages §§ 28, 29, 32a- 
On the foreclosure of a deed of trust, the trustee therein having errone- 

ously canceled the same of record, but af ter  correcting such cancellation 
of the record, the trustee conveyed to the purchaser under the deed of 
trust, such correction is sufficient to  give the purchaser a good title. 

4. Wills §§ 31, 34- 
The devise of all  the income and profits from property, nothing else 

appearing, carries with it  the corpus. 

5. Same- 

The settled policy of the law, founded upon strong reason, does not 
favor a devise, or even a bequest, by implication, permitting it only when 
it  cogently appears to  be the intention of the mill. Probability must be 
so strong that a contrary intention cannot reasonably be supposed to exist 
in  testator's mind, and cannot be indulged merely to avoid intestacy. 

6. Wills § 3 6  

Where testator's will confided the administration of his property, con- 
sisting of realty and capital stock in certain companies, to his son, making 
him collector of the income for the benefit of himself and his sister, after 
payment of upkeep, taxes and commissions, without any words limiting 
the devise to  a life estate, and also provided that  his stocks should not be 
sold without the consent of his associates and should be voted a s  such 
associates voted their stock, and then, if he should have no grandchildren 
a t  the death of his children, "my holding" to become the property of an 
orphanage-(1) The will is  sufficient to  convey to the son and daughter a 
fee in the realty; and ( 2 )  the words "my holding" are  intended to apply 
only to  the shares of capital stock. 

APPEAL b y  defendants f r o m  Williams, J., a t  M a y  Civi l  Term, 1945, 
of WAKE. 

T h e  controversy here is  over a contract of purchase and  sale made  
between t h e  plaintiffs and  t h e  defendants and  the  validity of the tit le 
which the  plaintiffs have offered t h e  defendants by  tender of a deed which 
defendants decline t o  accept. Plaintiffs c laim t h a t  the tit le is good and  
t h a t  they a r e  holders i n  fee under  the  will  of W. F. Moody, Sr., and  
conveyance of the  lands t o  the  testator th rough  sale under  a deed of trust.  
T h e  defendants raised a question as  t o  the  tit le under  each instrument. 
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The record shows that upon the "exhibition" of the Moody will before 
the clerk of the Superior Court of Wake County, the present plaintiffs 
filed a caveat. This resulted in a proceeding to probate the will in 
solemn form, and a negative response to the issue of devisavit vel non, 
upon the trial. At the same term of court the Thompson Orphanage 
made a motion to set aside the verdict and judgment on the grounds of 
mistake and excusable neglect, which was declined. Still at the same 
term, the presiding judge set the judgment and verdict aside, ex mero 
motu, in  the exercise of his discretion, for other reasons. Subsequently, 
in a compromise at  another term of court, the Thompson Orphanage 
released its claim for a consideration of $900 "in favor of the estate," 
asked to be permitted to withdraw its motion to set aside the judgment 
invalidating the will, and a motion for nonsuit of the proceeding was 
made and allowed, and the will was subsequently probated in common 
form. 

The plaintiffs, deeming themeelves to have a title in fee under the will, 
entered into a contract with defendants in which plaintiffs agreed to sell, 
and defendants to buy, the real estate described in the will at  the pur- 
chase price of $3,000. The plaintiffs tendered a deed to the defendants, 
which is admittedly sufficient in form to convey the title, but defendants 
declined to accept the deed and pay for the land as agreed, basing the 
refusal on the grounds (1) that the testator himself did not have a clear 
title because he had bought at a sale under a deed of trust which ap- 
peared on the record as having been satisfied and canceled; admitting, 
however, that the substitute trustee had corrected this entry as error, and 
conveyed to Moody under the terms of the deed of trust; (2 )  and because, 
as contended, the plaintiffs did not have a clear title under the provisions 
of the will. 

Plaintiffs brought suit, appropriate pleadings were filed, and the cause 
came on to  be heard by Judge Clawson L. Williams, by consent, without 
a jury, upon allegations and admissions in the pleadings, and stipula- 
tions by the parties. From the judgment requiring them to accept the 
deed and pay for the land as agreed, the defendants appealed. 

The will is as follows : 
"Jan. 18, 1940. 

"It is my will. that my property, after my death, be administered by 
my son W. F. Moody, Jr., and the income therefrom, after upkeep of 
the property, taxes and a reasonable commission to the administrator for 
services, be equally divided between him and his sister Peggy. My stock 
in the Mitchell Funeral Home and the Commercial Investment Company 
is not to be sold, without consent of Messrs. A. H. Mooneyham and H.  W. 
Mims and also voted at  any time as they vote theirs' and can be sold only 
as they sell theirs. I f  I have no grandchildren at the death of my chil- 
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dren, my hoIding to become the property of the Thompson Orphanage at  
Charlotte, N. C." 

W. F. Moody, Jr., is a single person, and Peggy Moody Burney is 
the mother of three children, now living. 

T. Lacy Williams for plaintifs, appellees. 
Wilson & Bickett for defendants, appellants. 

SEAWELL, J. Since a proceeding to probate a will in common form is 
i n  Tern, it has been held-as fa r  as we know without exception in this 
jurisdiction-that when the issue of devisavit vel non has been raised, 
the proceeding is not subject to nonsuit at  the instance of the propounders 
or other ~ a r t i e s  concerned. I n  re Will of Evans, 223 N.  C., 206, 25 
S. E. (2d), 556; In re W~s f f e ld t ,  188 N. C., 702, 705, 125 S. E., 531; 
Collins 1;. Collins, 125 N .  C., 98, 34 S. E., 195. Whether the disregard 
of this rule results in a void, or merely irregular, judgment we need not 
inquire, since in either case the proceeding would not be irrevocably 
retired from the docket against a party or privy whose right to move 
was still subsisting. And the Court would not be justified in taking 
jurisdiction of the rights of parties under a will the validity and testa- 
melltary character of which was being tested in another jurisdiction. 

However, the parties at  whose instance the nonsuit was allowed are 
before the court, and will be bound by its judgment, on the principle of 
estoppel, if none other; and other persons who might claim as bene- 
ficiaries are not prejudiced by accepting the contest over the will in the 
former proceeding as concluded. 

1. We do not regard the objection relating to the erroneous cancella- 
tion of the deed of trust under authority of which the testator held as 
meritorious. I t  was an evident error, based upon the sale and the ade- 
quacy of the proceeds, and its correction on the record is sufficient. 

2. Under one view of construction which has been presented to us, 
the will is regarded as silent in several places where express disposition 
or limitation might be expected, and we are called upon in dealing with 
the will at these vital points to apply rules of construction which hare 
their inherent limitations and cannot be pressed too far Iest the result 
of our labors should be the making, rather than the construction, of the 
will. These aids would indeed be necessary if we assume, imprimis, that 
the Thompson Orphanage is intended as the uItinzate taker of all the 
property of the testator-an assumption which might be too hastily 
made. An overall riew of the will, keeping in mind the order of the 
distribution, and paying close attention to the terms used in designating 
the property referred to at  each step of the devises or bequests, will, we 
think, resolve mast of our difficulties. 
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We know from the record that the testator had two kinds of property 
a t  least-the real estate concerned in this controversy and shares of stock 
in  the Mitchell Funeral Home and Commercial Investment Company. 
H e  confided the administration of his estate to W. F. Moody, Jr., making 
him the collector of the income from i t  for the benefit of himself and his 
sister Peggy, with provision that the brother should be compensated for 
his services, and the income be divided equally between them. Nothing 
else appearing, this would be sufficient to convey to them the fee in the 
real estate, not only by the language per se, but under a long line of 
decisions, clear in their import, if, at times, difficult to apply, holding 
that the devise of all the income and profits from the property, nothing 
else appearing, carries with it the corpus. Burcham a. Burcham, 219 
N.  C., 357, 359, 13 S. E. (2d), 615; Schwren v. Falls, 170 N.  C., 251, 
87 S. E., 49. Kothing else does appear except in the statement of the 
contingency on the happening of which the Thompson Orphanage should 
take whatever the will intended to reserve to i t :  "If I have no grand- 
children living at the death of my children." 

I t  is suggested that this contingency has a double aspect; that because 
the limitation to the Thompson Orphanage is defeated by the existence 
of grandchildren at the death of the children, the grandchildren living 
a t  that time take absolutelv bv imdication. " "  L 

The settled policy of the law, however, founded upon strong reason, 
does not favor a devise, or even a bequest, by implication, permitting it 
only when it cogently appears to be the intention of the will. Kerr  c. 
Girdwood, 138 N.  C., 473, 50 S. E., 852, 107 Am. St. Rep., 551; Ferrand 
u. Jones, 37 N. C., 633; McCoury's Exrs.  I ~ .  Leak,  14 N .  J .  Equity, 70; 
69 C. J., Wills, sec. 1123. Probability must be so ~ t r o n g  that a contrary 
intention '(cannot reasonably be supposed to exist in testator's mind," 

A a 

and cannot be indulged merely to avoid intestacy. Id. But even if we 
adopt that principle here, as a l a ~ t  resort in the absence of dispositire 
expression, i t  does not follow that the grandchildren were intended to 
take any interest in the property generally, or especially the real estate 
of the testator. 

After turning orer his property, generally, including, of course, his 
realty, to the son for handling, and providing that the income should be 
equally dizided between him and his sister Peggy, and without any words 
limiting the devise to a life estate, he proceeds to deal with another sort 
of property-his holding of stock in the Nitchell Funeral Home and the 
Commercial Investment Company, in which he had been associated with 
A. H. Xooneyhan~ and H. W. X m s .  He not only forbids the sale of 
this stock without consent of these associates, but provides that it shall 
be voted as they rote theirs and sold only as they sold theirs, then pro- 
rides: "If I hare no grandchildren at  the death of my children, m y  
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holding to become the property of the Thompson Orphanage." I s  this 
term holding intended to designate all his estate or only his stock in 
the Funeral Home and Investment Company ? 

The term holding is not one usually applied to property in general, 
but is uniformly and in common usage applied especially to stocks or 
shares in incorporated companies. I t s  use otherwise is indeed so rare 
as to make i t  strongly improbable that Moody intended by i t  to refer 
to anything other than the shares in the Funeral Home and Investment 
Company of which he had been speaking-the expression to be construed 
with its immediate context. The probability was, under the restrictions 
he had placed upon this stock, that it might be intact at  the death of his 
children, and this prompted the form of the bequest. 

I n  Black's Dictionary, a holding is defined: "A piece of land held 
under a lease or similar tenancy for agricultural, pastoral, or similar 
purposes.)) 

I n  Century Dictionary, it is defined: "-specif. land, or a piece of 
land, held, esp. of a superior; in general, property owned, esp. stocks and 
bonds (often in plural)." 

More discriminately, Webster defines the plural of this word (to which 
the definition is confined), as : "Property in general, especially stocks 
and bonds." 

From this it appears that the technical use of the word must be ruled 
out altogether, and we find little, if any, authority for the use of the 
word in popular speech to justify us in concluding that by it the 
testator intended to cover anything except the holding of the testator 
of shares of stock in the concerns specifically mentioned, to which alone 
the expression is appropriate. 

Moody knew how to refer to what he owned and intended to dispose 
of as property, and did so when he wanted it cared for and equally 
divided between his two children. He used the term "holding" after the 
topic shifted to stocks in the Funeral Home and Investment Company, 
applied to which the term was both appropriate and in common use. 

I n  view of the construction we are constrained to put upon the term 
used in designating the property made subject to the contingency, it is 
unnecessary to invoke the presumption of intestacy or the doctrine of 
implied devise, at  least as to the property in controversy, as the terms 
of the will are sufficient to constitute a devise thereof, in fee, to the 
plaintiffs. 

The judgment of the court below is without error and is . - 

Affirmed. 
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L. HERBERT KING v. S. A. KING, A D M I ~ I ~ T R A T ~ R  OF MRS. SUSAN D. 
KING. 

(Filed 28 November, 1945.) 
1. Judgments 8 1- 

I t  is a settled principle of law in this State that a consent judgment is 
the contract of the parties entered upon the records with the approval 
and sanction of a court of competent jurisdiction, and that such contracts 
cannot be modified or set aside without the consent of the parties thereto, 
except for fraud or mistake, and then in order to vacate such a judgment 
an independent action must be instituted. 

2. Judgments § 2- 

The power of the court to sign a consent judgment depends upon the 
unqualified consent of the parties thereto; and the judgment is void if 
such consent does not exist at the time the court sanctions or approves 
the agreement and promulgates it as a judgment. 

3. Judgments 3 4- 

When a party to an action denies that he gave his consent to the judg- 
ment as entered; the proper procedure to vacate such judgment is by 
motion in the cause, upon which the court will determine whether or not 
such party did consent thereto, and a trial by jury will not be allowed as 
a matter of right. The fact that such party may have inadvertently over- 
looked the legal effect of the judgment does not entitle him to relief. 

APPEAL by plaintiff from Williams, J., at June Term, 1945, of WAKE. 
This action was instituted by the plaintiff to recover from his mother's 

estate the sum of $3,000.00, for alleged services rendered to her during 
the period from November, 1922, until her death, 19 November, 1944. 
Plaintiff alleges his mother promised as compensation for his services, 
to devise and bequeath to him her entire estate. The plaintiff and the 
defendant, administrator, are the sole heirs of Mrs. Susan D. King. 

During the trial of this action a compromise settlement was agreed 
upon, which obligated the defendant, administrator, to pay to the plaintiff 
the sum of $1,200.00, in full settlement of his claim for services. Judg- 
ment was drawn in favor of the plaintiff and against the defendant for 
the agreed sum and the attorneys for the respective parties consented 
thereto and presented i t  to the court for its sanction. The court signed 
the judgment as presented. The legal effect of this judgment gave the 
plaintiff only $600.00, to be paid out of his brother's part of the estate, 
the other half to be paid from his own share of the estate, he having 
inherited one-half of his mother's estate. Someone called plaintiff's 
attention to the fact that he was paying one-half of his own claim, where- 
upon his attorney agreed that the judgment had been improperly drawn 
and the next day after it was signed, and after notice to defendant's 
attorneys, plaintiff moved to set aside the judgment. 
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According to the affidavits filed at  the hearing, upon the above motion, 
the plaintiff and his attorney had discussed the question of the payment 
of the judgment, and plaintiff's attorney had advised his client that no 
part  thereof would be paid from his share of the estate. I t  appears from 
the affidavits filed on behalf of the defendant that the judgment sets forth 
all the terms of the compromise which were discussed and consented to 
by the defendant and his attorneys. Whereupon, the court found as a 
fact that after the judgment had been prepared in the presence of the 
parties "the same was read over to the plaintiff, who consented thereto; 
thereupon it was signed in his behalf by his counsel appearing in this 
case and by the other parties whose names appear thereon; that the plain- 
tiff consented to the terms of the judgment as set out therein and it was 
duly signed for him and in his behalf by his counsel authorized to appear 
in this case ; that no fraud or deceit was practiced in securing the consent 
of plaintiff to this judgment and the same was not executed by mistake, 
surprise or excusable neglect," and denied the motion. 

Plaintiff appeals and assigns error. 

John  W. Hinsdale for plaintif. 
R. 0. Everett and Harcey Harivnrd for defendant. 

DENNY, J. The question here is whether or not the plaintiff consented 
to the judgment entered pursuant to the compromise agreement reached 
during the trial of the action in the court below. - 

The appellant now contends the court below was without jurisdiction 
to hear and pass upon his motion to set aside the judgment, for the 
reason that a consent judgment can be attacked only in an independent 
action. 

Justice Winborne, in speaking for the Court, in Keen v. Pwker, 217 
N.  C., 378, 3 S. E. (2d), 209, said: "It is a settled principle of law in 
this State that a consent judgment is the contract of the parties entered 
upon the records with the approval and sanction of a court of competent 
jurisdiction, and that such contracts cannot be modified or set aside 
without the consent of the parties thereto, except for fraud or mistake, 
and that in order to vacate-such judgment an independent action must 
be instituted," citing numerous authorities. See also State e s  rel .  Jones 
t i .  Gri,qys, 223 N. C., 279, 25 S. E. (2d), 862. 

While it is a settled principle of law in this iurisdiction that a consent 
judgment cannot be modified or set aside without the consent of the par- 
ties thereto, except for fraud or mutual mistake, and the proper pro- 
cedure to vacate such judgment is by an independent action; it is ecluallg 
well settled that when a party to an action denies that he gave his con- 
sent to the judgment as entered, the proper procedure is by motion in the 
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cause. Williamson v. Williamson, 224 N .  C., 474, 31 S. E. (2d), 367; 
Rodriguez v. Rodriguez, 224 N .  C., 275, 29 S. E. (2d), 901; Gibson v. 
Gordon, 213 N. C., 666,197 S. E., 135; Morgan v. Hood, Comr. of Banks, 
211 N. C., 91, 198 S. E., 115; Cason v. Shute, 211 N .  C., 195, 189 8. E., 
115; Deifz v. Bolch, 209 N .  C., 202, 183 S. E., 384; Bank v. Penland, 
206 N .  C., 323, 173 S. E., 345; Bizzell v. Equipment Co., 182 N .  C., 98, 
108 S. E., 439; Chemical Co. v. Bass, 175 N .  C., 426, 95 S. E., 766; 
Chavis v. Brown, 174 N .  C., 122, 93 S. E., 471; Cox v. Boyden, 167 
N .  C., 320, 83 S. E., 246. 

The appellant on the one hand argues that the judgment having been 
entered by consent, is subject to attack only by an independent action; 
but does not contend that his consent was obtained by fraud or mutual 
mistake. While on the other hand, he bases his right to relief squarely 
on the ground that there was no meeting of the minds of the parties, and 
therefore that he in reality did not consent to the provisions of the judg- 
ment as entered. 

The power of the court to sign a consent judgment depends upon the 
unqualified consent of the parties thereto; and the judgment is void if 
such consent does not exist a t  the time the court sanctions or approves the 
agreement and promulgates it as a judgment. Williamson v. Williamson, 
supra; Rodriguez v. Rodriguez, supra. But when the question is raised 
as to whether or not a party to an action consented to a judgment, the 
court, upon motion, will determine whether or not such party did con- 
sent thereto and a jury trial will not be allowed as a matter of right. 
Deitz v. Bolch, supra; Chavis 11. Brown, supra. And the fact that the 
plaintiff may have inadvertently overlooked the legal effect of the judg- 
ment does not entitle him to the relief he now seeks. Moreover, there is 
nothing in the pleadings to show that any judgment was sought or antici- 
pated other than one against the administrator of the estate of Mrs. 
Susan D. King. There is no other party defendant. Therefore, in the 
absence of express provision in the judgment, directing otherwise, the 
judgment entered herein must necessarily be paid out of the assets of the 
estate at the equal exprnse of the heirs at law of Mrs. King. 

The facts found by his Honor as to the plaintiff's consent, are sup- 
ported by the evidence, and the judgment below is 

Affirmed. 
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FLORENCE SAYER r. ROBERT B. HEXDERSON AND NAMIE B. 
HENDERSON. 

(Filed 28 November, 1945.) 

1. Limitation of Actions 9 1- 

The power of the Legislature of each State to enact statutes of limita- 
tions and rules of prescription is well recognized and is unquestioned. 

A statute of limitations, strictly so called, operates generally on the 
remedy directly, and does not extinguish the right. 

3. Same : Courts § ll- 

I t  is a fundamental principle of law that remedies are to be governed 
by the laws of the jurisdiction where the suit is brought. m e  lex fori 
determines the time within which a cause of action shall be enforced 

APPEAL by defendant Mamie B. Henderson from Dixon, Spec ia l  Judge, 
a t  Extra May Term, 1945, of MEOKLENBURQ. 

This is a civil action brought in the Superior Court of Mecklenburg 
County, State of North Carolina, by Florence Sayer against Robert B. 
Henderson and Mamie B. Henderson. Robert B. Henderson died since 
the institution of this action but before process was served on him, and 
neither he nor his personal representative was ever made a party to this 
action. The action was for the recovery of an amount alleged to be due 
the plaintiff on a certain note executed under seal by the named defend- 
ants on 25 August, 1926. 

When the case came on for trial the parties entered into a stipulation 
that the rourt might pass upon the facts as well as the law, and agreed 
upon the facts. Whereupon the court found the facts to be as agreed 
upon by the parties, and, upon these facts, concluded as a matter of law, 
that the plaintiff is entitled to recover of the defendant, Mamie B. Hen- 
derson, the sum of $2,440.00 with interest from, 1 October, 1933, the court 
finding, i d e r  alia,  as a matter of law, that the statutes of limitation of 
the State of North Carolina were applicable to the plaintiff's alleged 
cause of action rather than the statutes of limitation of the State of 
New York as contended by the appealing defendant, and that under the 
provisions of the applicable statute of limitation of the State of North 
Carolina, plaintiff's cause of action is not barred, and thereupon adjudged 
that the plaintiff have and recover of the defendant Mamie B. Hender- 
son the sum of $2,440.00, together with interest from 1 October, 1933, 
and costs. From such judgment the defendant Mamie B. Henderson 
appealed, assigning errors. 
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W .  T .  Shore and F. A. McCleneghan for pkainfif, appellee. 
Wilson H. Price, Sr., for defendant Mamie B. Henderson, appellant. 

SCRENCK, J. The question posed, and upon which the case on this 
appeal is made to turn in the briefs filed, was: Are the statutes of limi- 
tation of the State of North Carolina or the statutes of limitation of the 
State of New York applicable in this action? 

The only allegations made by the appealing defendant in her answer 
which can be construed as a plea of the statutes of limitation, were as 
follows: "1. That if the plaintiff has or had any cause of action, which 
is denied, that more than three years have elapsed since y la in tiff's cause 
or causes of action accrued, and that the defendants plead this lapse of 
time in bar of any recovery by the plaintiff in this action;" and "2. That 
if the plaintiff has or had any cause of action, which is denied, that more 
than ten years have elapsed since plaintiff's cause or causes of action 
accrued, and that the defendants plead this lapse of time in bar of any 
recovery by the plaintiff in this action." 

The statutes of limitation have been uniformly held by this Court, 
and so far as we know by other rourts, to be governed by the law of the 
forum. The most recent case with us in point is Webb v. Webb, 222 
N .  C., 551, 23 S. E. (2d), 897. The plea of the statutes of limitation 
is a plea to the remedy and consequently the lex fori must prevail. 
Arrington v. Arrington, 127 N .  C., 190, 37 S. E., 212; Clodfelter v. 
Wells, 212 N. C., 823, 195 S. E., 11. '' 'A statute of limitations, strictly 
so called, . . . operates generally on the remedy directly, and does not 
extinguish the right. The power of the Legislature of each State to 
enact statutes of limitation and rules of prescription is well recognized 
and unquestioned. I t  is a fundamental principle of law that remedies 
are to be governed by the laws of the jurisdiction where the suit is 
brought. The lex fori determines the time within which a cause of action 
shall be enforced.' 17 R. C. L., Art. Lim. of Actions." Vanderbilt v. 
R. R., 188 N. C., 568 (580), 125 S. E., 387. 

There are only two statutes pleaded, the three years statute, G. S., 
1-52, and the ten years statute, G. S., 1-47. I t  is unnecessary to discuss 
the three years statute, since it is agreed that the instrument sued on was 
under seal. 

As to the ten years statute, it is agreed and found by the Court that 
this action was instituted on 10 February, 1943, by the plaintiff Florence 
Sayer on a note executed by defendant Mamie B. Henderson as balance 
purchase money of property located in the State of New York, and 
secured by mortgage upon said real estate, that the last payment made 
upon the note involved was $30.00 on 1 October, 1933, at  which time the 
principal balance upon said note was $2,440.00, hence the institution of 
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the action was within the ten years allowed after the  said last payment, 
as the statute commenced again to run from the day when the last pay- 
ment was made. Green 21. G r e e n s b o ~ o  College, 83 N. C., 449 (454). The 
court was therefore correct in concluding that the plaintiff's cause of 
action was not barred by the North Carolina ten years statute of limi- 
tations, or any other statutes of limitation pleaded. 

F o r  the reasons stated and upon authorities cited, we are of the opinion 
that the judgment should be affirmed, and i t  is so ordered. 

Affirmed. 

HESRY A. SMITH r. JIM STEES ASD CARRY STEER', 

(Filed 28 November, 1945.) 

Appeal and Error 5 37a- 

The burden is on the appellant, not only to show error, but to enable the 
court to see that he was prejudiced or the rerdict of the jury probably 
influenced thereby. 

APPEAL by p1:lintiff from Olive ,  Special J u d g e ,  at  May Term, 1945, of 
& c ~ x o s n .  ?\To error. 

Action for damages for wrongful eviction from leased premises. 
Plaintiff alleged that on account of threats of physical violence by defend- 
ant  J i m  Steen, and his wrongfully cutting the electric wires, plaintiff 
was forced to vacate a dwelling house which he had leased from the 
defendants; that due to the wrongful conduct of defendants he was badly 
frightened and suffered injury to his electrical appliances. Plaintiff 
alleged substantial damage, both compensatory and punitire. 

Defendants, anawering, denied making the threats complained of, and 
alleged that the cutting of the electric wires was caused by plaintiff's 
improper ilce of electricity in violation of contract. 

The following issue was bubmitted to the jury:  "Did the defendant 
J i m  Steen wrongfully evict the plaintiff from the house he had rented?" 
The jury ansvered the issue "No." Other issues were not answered. 

From judgment for defendants on the verdict, plaintiff appealed. 

A. - 2 .  R v w e s  a n d  G ~ o r , g e  S. S fee le ,  Jr . ,  f o r  plainiif f .  
2. 1'. ,Morgan for defendants .  

DEVIX, J. The determinative issue of fact raised by the pleadings, 
and upon which the contest was waged, has been by the jury decidcd in 
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favor of the defendants. The only assignments of error brought forward 
by the plaintiff in his appeal relate to the court's instructions to the jury. 
An examinatioli of the charge as a whole in the light of the criticism 
noted, however, leads us to the conclusion that no prejudicial error is 
shown, which should require upsetting the verdict and judgment and 
awarding a new trial. "The burden is on the appellant not only to show 
error but to enable the court to see that he was prejudiced or the verdict 
of the jury probably influenced thereby." Coll ins  v. Lamb, 215 N. C., 
719, 2 S. E. (2d), 863; Wilson, v. L u m b e r  Co., 186 N.  C., 56, 118 S. E., 
797. 

The case at  bar involved controverted questions of fact which seem to 
have been fairly presented. The triers of the facts have accepted the 
defendants' version. The result will not be disturbed. 

No  error. 

CHARLES W. COCHR-AN, JR.. AND WIFE. LOUISE K. COCHRAN, v. 
JAMES B. ROWE. 

(Filed 28 Norember, 1945.) 

Appeal and Error 4, 30e- 

As a general rule this Court will not hear an appeal when the subject 
matter of the litigation has been settled between the parties or has ceased 
to exist, and the only matter to be decided is the disposition of the costs. 
While there are well recognized exceptions to this rule, where the subject 
of the Iitigation-the right of plaintiffs to the immediate possession of 
certain premises-has been disposed of by the surrender of same by de- 
fendant to plaintiffs, there is no esceptioa. 

APPEAL by defendant from Phi l l ips ,  J., at April Term, 1945, of 
MECKLESBURG. Appeal dismissed. 

X c D o u y l e  & Ewin f o r  plaintif fs,  appellees. 
T i l l e f f  (e- Campbe l l  and  I d r i ~ n n e  E. Lezly for de fendan f ,  appel lant .  

PER CTXIAM. Plaintiffs move in this Court to dismiss the defendant's 
appeal on the ground that the subject rnatter of the litigation has been 
disposed of and that nothing remains but a moot question and an adjudi- 
cation of the costs. 

I t  appears that this was a summary ejectment proceeding under G. S., 
42-26, ef seq., and that judgment was rendered below, based upon the 
verdict of the jury, decreeing that the plaintiffs were entitled to the 
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immediate possession of the described premises. No question of damages 
or arrears of rent was presented. 

I t  is admitted that since the judgment below was entered the defend- 
ant has surrendered possession of the premises to the plaintiffs and the 
plaintiffs are now in complete possession thereof. 

Bs a general rule this Court will not hear an appeal when the subject 
matter of the litigation has been settled between the parties or has ceased 
to exist, and the only matter to be decided is the disposition of the costs. 
While there are well recognized exceptions to this rule, they have no 
application here. VanDyke v. Ins. Co., 174 N. C., 78, 93 S. E., 444; 
Herring v. Pugh, 125 N. C., 437, 34 S. E., 538; Elliott v. Tyson, 117 
N. C., 114, 23 S. E., 102; Elliott v. Tyson, 116 N.  C., 184, 21 S. E., 106; 
Russell v. Campbell, 112 N. C., 404, 17 S. E., 149; McIntosh, Practice 
& Procedure, 775. Here the subject of the litigation-the right of plain- 
tiffs to the immediate possession of the premises-has been disposed of 
by the surrender of the premises by the defendant to the plaintiffs. No 
other question was raised in the trial below, and the judgment appealed 
from merely awarded possession to the plaintiffs. 

We think the plaintiffs' motion to dismiss the appeal should be allowed, 
and it is so ordered. 

Appeal dismissed. 

IN THE MATTER OF WILLIAM N. BURNETT, BY AND THROUGH HIS GUARDIAN 
AND MOTHER, MRS. L. F. FINBURG. 

(Filed 28 November, 1945.) 

Appeal and Error §§ 4, 30e- 

In habeas corpus, petitioner asking for  release from arrest upon tele- 
phonic revocation of his parole, where it appears that on the hearing below 
that petitioner's parole had then been revoked in due form, G. S.. 134-86, 
the legality of his arrest and detention is presently academic, hence 
motion of the Attorney-General to dismiss must be allowed. 

HABEAS CORPUS proceedings, heard by Burney, J., in Chambers at  
Wilmington, N. C., 16 July, 1945. Here on petition for a writ of 
certiorari. 

Petitioner was duly committed to the Jackson Training School. On 
19 February, 1945, he was released on parole. On 12 July, 1945, acting 
on a telephonic revocation of the parole, the probation officer of New 
Hanover County ordered his arrest. Writ of habeas corpus, after hear- 
ing, was denied and petitioner was recommitted. Thereupon, on his peti- 
tion, writ of certiorari issued from this Court. 



N. C.] FALL TERM, 1945. 

W. L. Farmer and Rodgers & Rodgers for petitioner. 
Attorney-General McMullan and Assistant Attorney-General Tucker 

for respondent. 

PER CURIAM. On 16 July, 1945, the date of the hearing below, peti- 
tioner's parole was revoked in due form. G. S., 134-85. He  is now 
lawfully detained. The legality of his original arrest and detention 
is presently academic. Hence the motion of the Attorney-General to 
dismiss must be allowed. Cochran v. Rowe, ante, 645; Martin v. 
Sloan, 69 N.  C., 128; S .  v. R. R., 74 N .  C., 287; Waters v. Boyd, 179 
N.  C., 180, 102 S. E., 196; Trade Association v. Doughton, 192 N .  C., 
384, 135 S. E., 131; Board of Education v. Comrs. of Johnston, 198 
N .  C., 430, 152 S. E., 156; Efird v. Comrs. of Forsyth, 217 N. C., 691, 
9 S. E. (2d), 466. 

Petition dismissed. 

STATE v. FRANK STUTTS. 

(Filed 28 November, 1945.) 

1. Intoxicating Liquor § 9d- 
In criminal prosecution for unlawful possession of illicit liquor, where 

the evidence tended to show that defendant on his arrest said that the 
whiskey belonged to him, it having been found in his room, the door of 
which he unloclred for the arresting officers to enter, an issue of fact is 
presented, notwithstanding a radical shift of position by defendant on the 
trial and denial of any knowledge of the liquor, hence motion to dismiss 
under G. S., 15-173, was properly overruled. 

2. Criminal Law § 62 % - 
On conviction of unlawful possession of illicit liquor and finding by the 

court that same was a breach of the condition on which a former sentence 
was imposed, the sentence ordered for the breach of condition being for a 
term less than imposed for the present offense, both running concurrently, 
there is no prejudicial error. 

APPEAL by defendant from Sink ,  J., at May Term, 1945, of MOORE. 
Criminal prosecution on charge of unlawful possession of illicit liquor. 
The jury returned a verdict of guilty. Thereupon the court adjudged 

that the condition on which a sentence imposed at  the January Term, 
1941, was suspended had been breached and ordered commitment. De- 
fendant excepted. 

Judgment was pronounced and defendant appealed. 
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Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody and Tucker  for the State. 

W .  Clement Barrett and H. F. Seawell, Jr., for defendant, appellant. 

PER CURIAM. When arrested the defendant said the whiskey belongcd 
to him. I t  was found in a room in a shack occupied by him when on a 
fishing trip. He  changed clothes in that room on the afternooil of his 
arrest and he unlocked the door thereto for the officers. 

At the trial he made a radical shift of position and denied any knowl- 
edge of the liquor or its ownership. This presented an issue of fact 
for the jury. Hence the motion to dismiss under G. S., 15-173, was 
properly overruled. 

A careful examination of the other exceptive assignments of error fails 
to disclose any cause for disturbing the verdict. 

The sentence ordered in effect for breach of condition was for a term 
less than the sentence here imposed and is to run concurrently. There  
fore, any error therein does not prejudice the defendant. 

No error. 

STATE v. ELLIS hlARSH. 

(Filed 12 December, 1945.) 

1. C r M n a l  Law § 6 3 -  

Upon conviction and sentence in a criminal action and suspension of 
execution on condition that defendant be of good behavior and not violate 
any criminal laws of the State for a certain period, where subsequent 
evidence, offered before the judge of the Superior Court, supports his 
findings of fact that defendant had breached the condition, upon which 
the sentence was suspended, the same is sufficient to support a judgment 
that the execution of the suspended sentence be placed in immediate 
effect and the former judgment complied with. 

2. Appeal and Error @ 37b, 37- 
Where findings of fact and judgment entered upon them mere matters 

to be determined in the sound discretion of the court, the exercise of that 
discretion, in the absence of gross abuse, cannot be reviewed here. 

APPEAL by defendant from Will iams,  J., at August Term, 1945, of 
COLUMBUS. 

Criminal prosecution upon warrant issued out of Recorder's Court of 
Columbus County on 14 May, 1945, charging defendant with two crim- 
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inal offens~s : (1) Trespass upon the lands of E.  M. Walters after being 
forbidden to do 90, G. S., 14-134, and (2 )  assault upon E .  M. Walters. 

On tr ial  in said court defendant was convicted, and by judgment was 
given prison sentence. H e  appealed to Superior Court, and on tr ial  
therein, a t  June  Term, 1945, defendant pleaded guilty to each count. 

Thereupon, the court entered judgment that  defendant be imprisoned 
for  thir ty days on each count and he assigned to work the public high- 
ways under direction and supervision of the State Highway and Public 
Works Commission-the sentences to run  consecutively-the latter to 
begin upon the expiration of the first. But  that  execution of these sen- 
tences are suspended upon the following terms and conditions: 

"1. That  defendant be of good behavior and not violate any criminal 
laws of the State of North Carolina and the United States of -4merica 
for a period of two years. 

"2. That  the defendant not be seen in the presence of or speak to 
Mrs. E. 31. Walters for a period of one year from this date. 

"3. That  the defendant pay to the Clerk of the Superior Court of 
Columbus County on or before the first day of the next term the sum of 
three thousand dollars to be paid by the said clerk to E .  M. Walters in 
full settlement of any and all claims growing out of the alleged assault 
or  alienation of his wife's affections and that  the said E. M. Walters 
shall execute and deliver to the Clerk of Superior Court before receiving 
said money a release in full, releasing the said Ellis Marsh from any 
further liability growing out of any of the matters set out in the com- 
plaint in the civil action filed by E. 31. Walters against :aid defendant. 

"4. That  the defendant pay the cost of this action to be taxed by the 
Clerk." 

Thereafter a t  August Term, 1945, of said Superior Court, upon motion 
of the solicitor for issuance of capias and commitment upon the sen- 
tences imposed a t  the June  Term, 1945, and suspended upon conditions 
above quoted, and after hearing evidence, the court found there facts : 

(1 )  That  since the inlposition of said sentences, defendant has rio- 
lated the first condition, that  iq, "that he violated the criminal l a w  of 
Sort11 Carolina, and has knowingly permitted to be operated, used, kept 
in the premises occupied by him as a place of business in the city of 
Whiteville, in said Columbus County, illegal punch-boards as defined by 
the statutes of this State," "that he has permitted the illegal punch- 
boards, ~o kept as aforesaid, to be played or used in said place of busi- 
ness," that  he has engaged in selling beer to intoxicated persons and to 
minors in caid place of business, and that  he purchased and kept and 
had in his poscession what is referred to in the testimony as "baseball 
numbers" which were used as gambling derices, and one hundred twenty 
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illegal punch-boards which did not yield the same return each time used 
by a customer. 

(2)  That as to the third condition "no part of said three thousand 
dollars has been paid to or received by the clerk of the court from said 
defendant-the defendant contending that the requirement that the pay- 
ment of aforesaid sum as a condition of the suspension of this judgment 
and sentence is unconstitutional." 

(3 )  That defendant has not violated the second condition and has 
complied with fourth condition. 

Whereupon the court adjudged and ordered that the conditions upon 
which execution of said sentence was suspended having been breached 
and violated by defendant, the execution of said suspended sentence be 
placed in immediate effect and that capias and commitment issue to the 
end that the judgment of the court at the June Term, 1945, be complied 
with as therein written. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker  for the State. 

Wm. F. Jones for defendant, appellant. 

WINBORNE, J. The conclusion reached on the basic question involved 
is sufficient to sustain the judgment below. This is the question: Does 
the evidence offered before the judge of the Superior Court, bearing 
thereon, support his finding of fact that defendant has breached the first 
condition upon which the sentence of June Term, 1945, was suspended, 
by violating the criminal laws pertaining to punch-boards, G. S., 14-302Z 

We are of opinion that it does. 
This statute, G. S., 14-302, provides that "It shall be unlawful for any 

person . . . to operate or keep in his possession, or the possession of 
any other person, firm, or corporation, for the purpose of being operated, 
any punch-board . . . that shall not produce for or give to the person 
operating, playing or patronizing same, whether personally or through 
another-by paying money or anything of value for the privilege of 
operatipg, playing or patronizing the same, whether through himself 
or another, the same return in market value, each and every time such 
punch-board . . . is operated, played or patronized by paying of money 
or other thing of value for the privilege thereof . . ."; and G. S., 
14-303, provides that a violation of the provisions of G. S., 14-302, shall 
be a misdemeanor punishable by fine or imprisonment, or, in the discre- 
tion of the court, by both. 
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Defendant offered evidence on the hearing before the judge tending to 
show that he has not committed any criminal offense under the above 
statute, or any other, since the date of the suspended sentence, and that 
the punch-boards of the character condemned by the statute found in his 
place of business were those on hand, and which were stored under the 
counter when he quit operating them prior to the date of the suspended 
sentence. 

On the other hand, there is evidence for the State tending to show 
that since the date of the suspended sentence not only has defendant had 
such punch-boards in  his possession in his place of business, but that 
persons therein have been seen operating the boards, and, on one occa- 
sion, when the defendant was present. There is also evidence tending 
to show that on other occasions "the punched out tickets" had been seen 
on the floor of the defendant's place of business. 

I n  the light of this evidence-sufficient at  least for the inference drawn 
by the judge, we are unable to say that the finding of the judge is an 
abuse of the discretion vested in him in such matters. See S. v. Everitt, 
164 N .  C., 399, 79 S. E., 274; S. v. H a r d i n ,  183 N. C., 815, 112 S. E., 
593; S. v. Pelley, 221 N .  C., 487, 20 S. E. (2d), 850, and many others 
of like import. 

I n  the Pelley case, supra, Denny, J., speaking to the subject for the 
Court, recently said : "These findings of fact and the judgment entered 
upon them were matters to be determined in the sound discretion of the 
court and the exercise of that discretion, in the absence of gross abuse, 
cannot be reviewed here." 

Hence, it is unnecessary to consider any other finding of fact pertain- 
ing to a violation of the criminal law. 

Moreover, as the record fails to show that the court passed upon the 
constitutional question raised by defendant with respect to the third 
condition upon which the sentence was suspended, thad question will not 
be, and is not considered on this appeal. 

The judgment below is 
Affirmed. 

MARGIE P. DARK. ADMX., V. H. W. JOHNSON ET AL. 

(Filed 12 December, 1945.) 

Negligence §§ 4b, 19a- 
In a civil action to recover for the wrongful death of plaintiff's intestate, 

allegedly caused by negligence of defendant, where all of the evidence 
tended to show that plaintiff's intestate, who had previously been em- 
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ployed by defendant as a driver and at the time of the accident was em- 
ployed by defendant to install certain electrical equipment on one of 
defendant's trucks, which was being driven by another on a round trip for 
a load of gasoline, asked to go an the trip and was allowed by the driver 
to do so, plaintiff's intestate driving part of the way and receiving injuries, 
from which he died three days thereafter, on the return trip by the negli- 
gence of the driver when the truck overturned, and that defendant called 
deceased's wife and told her of her husband's injury and said he was sure 
he could do something for her husband, there is sufficient evidence for the 
jury as to whether deceased was on the truck with defendant's prior 
anthority or subsequent ratification, and judgment as of nonsuit was error. 

APPEAL by plaintiff from Grady, Emergency Judge, at April Term, 
1945, of WAKE. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the wrongful act, neglect or default of the 
defendants. 

The defendant, H. W. Johnson, who lives at  Fuquay Springs, Wake 
County, operates a number of motor trucks, and is engaged in the busi- 
ness of hauling and distributing gasoline, lubricating oils, and other 
petroleum products. 

I t  is alleged that on 4 March, 1943, plaintiff's intestate was employed 
by the defendant to install certain electrical equipment on one of his 
trucks and as a part of his duty was riding on the truck belonging to 
the defendant and driven by Nelson Meadows, when the driver negli- 
gently, carelessly and in a wanton manner ran the truck off the road 
and injured plaintiff's intestate to such an extent that he died three days 
thereafter. I t  is further alleged that plaintiff's intestate was riding 
on the truck, at the time and pIace in question, with the knowledge, 
consent and acquiescence of the owner of the truck. 

The evidence discloses that the defendant's truck left Fuquay Springs 
on the afternoon of 4 March, 1943, for Greensboro to get a load of gaso- 
line. The driver, Nelson Meadows, started alone. He  saw A. Garland 
Dark near the Bank of Fuquay. Dark asked him if he was going to 
Greensboro and back. Meadows said, "yes." Dark replied, "I will go 
with you," and Xeadows said, "all right." Dark drove part of the way 
to Greensboro. They both went into the Terminal to the loading rack. 
Meadows says, "I don't know whether it was me or him that signed for 
the gas. . . . Either one of us could have signed for it.,' 

The accident occurred on the return trip near Mills Service Station 
in Wake County. I t  was admitted that plaintips intestate's death "was 
caused by the overturning of this truck which belonged to the defendant 
Johnson." There is ample evidence of the negIigence of the driver. 
(Judgment of nonsuit was entered as to the defendants, W. A. Hinton 
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and wife, without objection or exception. I t  is alleged that their car 
negligently cut across the path of the on-coming truck and forced the 
defendant's driver off the road.) 

On the following rnoriiing, the defendant Johnson called Mrs. Dark 
and informed her "that Garland and Nelson went to Greensboro after a 
load of gas for him that night and on the way back Nelson wrecked the 
truck and Garland was in the hospital not seriously injured then, . . . 
that he had never lost one of his men yet and not to worry about it." 
Mrs. Dark further testified: "Mr. Johnson at the garage gave me some 
personal belongings of my husband and said he was sure he could do 
something for him, but he never did." 

The deceased had previously been employed by the defendant as a 
driver, but was not so employed at the time of the accident. 

Upon consideration of all the evidence, judgment of nonsuit was 
entered as to the defendant, H. W. Johnson, from which the plaintiff 
appeals, assigning errors. 

W i l l i a m  B. Oliver, N. F. Ransdell, and Wilson, & Biclcett for plain- 
t i f f ,  appellant. 

Bailey, Holding,  Lassiter & W y a t t  for defendant, appellee. 

STACY, C. J. I t  may be conceded that plaintiff has failed to show, 
with exactness, for what purpose or in what capacity her intestate was 
on the defendant's truck a t  the time of his injury. This, however, need 
not defeat her action, even though the complaint contains specific alle- 
gations in respect of the matter. Will iams v. McLean,  221 N. C., 228, 
19 S. E. (2d), 867. The gravamen of the cause of action is the alleged 
breach of duty which the defendant owed plaintiff's intestate in the 
circumstances disclosed by the record. Russell v. Cutshall,  223 N. C., 
353, 26 S. E. (2d), 866; W h i t e  v. McCabe, 208 N.  C., 301, 180 S. E., 
704; 5 Am. Jur., 729. 

Whether the deceased was on the truck with the defendant's prior 
authorization, or subsequent ratification, as passenger, invitee, or licensee, 
would seem to be for the jury. 42 C. J., 1101. The conversation which 
the defendant had with the plaintiff on the morning following the wreck, 
taken in connection with the other circumstances in the case, affords 
some evidence for the consideration of the twelve. Henderson v. Powell, 
221 N. C., 239, 19 S. E. (2d), 876; 4 Blashfield Cyc. Auto. L. & P., 
ch. 63, pp. 78, et seq. 

I t  is not alleged that plaintiff's intestate was a fellow servant of the 
driver, Pleasants v. Barnes, 221 N.  C., 173, 19  S. E. (2d), 627; Shorter 
v .  Cotton Mills,  198 N. C., 27, 150 S. E., 499; Michaux v. Lassiter, 188 
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N. C., 132, 123 S. E., 310, or that the parties were subject to the pro- 
visions of the Workmen's Compensation Act. G. s., ch. 97. See espe- 
cially G. S., 97-14. 

Inferences may also be drawn from the evidence either for or against 
the status of the deceased as employee, guest, or trespasser, in relation to 
the owner of the truck. Russell 21. Cutshall, supra. All the various 
permissible inferences of fact, arising on the record, should be submitted 
to the jury for determination in accordance with the usual practice in 
such cases. 35 Am. Jur., 1015, et seq. We refrain from a discussion 
of the evidence in advance of the verdict of the jury. 

The judgment of nonsuit will be set aside. 
Reversed. 

WILLIAM T. STEWART v. YELLOW CAB COMPANY, A CORPORATION. 

(Filed 12 December, 1946.) 
Automobiles § 18h- 

I n  a civil action for alleged damages to plaintiff and his automobile, 
resulting from a collision between the motor vehicles of plaintiff and 
defendant at  an intersection of two city streets, where the city main- 
tained traffic signals, G. s., 20-169, the evidence being sharply contradic- 
tory as to whether plaintiff o r  defendant violated the traffic signal by 
entering the intersection on a red light, the court erred, in its charge to 
the jury, by a failure to state in a plain and concise manner the evidence 
offered as to the right of way between the parties in support of their 
respective contentions and to declare and explain the law applicable 
thereto. G. S., 1-180. 

APPEAL by defendant from Olive, Special Judge, at March Term, 
1945, of MECKLENBURQ. 

This is an action for personal injuries and property damages allegedly 
sustained by the plaintiff, in a collision between an automobile owned 
by him and in which he was a passenger, and one of defendant's cabs, at 
the intersection of Fifth and Tryon Streets, in Charlotte, N. C., on 
27 June, 1944. The plaintiff's car was proceeding in a southerly direci 
tion on Tryon Street and the cab was proceeding in a westerly direction 
on Fifth Street, crossing Tryon Street. Tryon Street is approximately 
sixty feet wide and Fifth Street is approximately twenty-five feet wide 
at the intersection. The collision between the two vehicles occurred on 
the west side of Tryon Street, after the cab had crossed the center of 
Tryon Street. 
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The plaintiff alleged the defendant violated an ordinance of the City 
of Charlotte, by entering the intersection under a red light. The defend- 
ant, on the other hand, alleged that plaintiff's car failed to stop before 
entering the intersection, in violation of the traffic signal light and the 
ordinance of the City of Charlotte, and the laws of North Carolina 
applicable thereto, the City of Charlotte having installed traffic signal 
lights at the intersection of North Tryon and Fifth Streets in said city, 
and that said lights were in operation at  the time of the collision between 
the cars of the plaintiff and defendant. 

The plaintiff offered evidence tending to prove the driver of the cab 
entered the intersection at  an excessive rate of speed, and on a red light, 
after plaintiff's car had entered the intersection. Likewise, defendant 
offered evidence tending to prove that plaintiff's car entered the inter- 
section at an excessive rate of speed and on a red light after the cab of 
the defendant had entered the intersection. The evidence is sharply 
contradictory as to the speed of the respective cars. 

The jury returned a verdict in favor of plaintiff. From the judgment 
predicated on the verdict, the defendant appealed, assigning error. 

Henry  L. Strickland for plainti f .  
H e l m s  & Mulliss for defendant. 

DENNY, J. The ordinance of the City of Charlotte authorizing the 
erection and maintenance of the traffic signals a t  the intersection of 
North Tryon and Fifth Streets in said city, as authorized by G. S., 
20-169, not having been introduced in evidence, in the trial below, the 
court instructed the jury not to consider the evidence as to the traffic 
lights except as to whether or not, under the definition of negligence, a 
reasonably prudent person, in the exercise of due care, would drive under 
a red light a t  the intersection of North Tryon and Fifth Streets. And 
the court further instructed the jury that in so far  as this case was con- 
cerned, i t  was not negligence per se to enter the intersection on a red 
light, and that it was not a violation of any law to enter this inter- 
section on a red light. - 

The court having withdrawn from the jury any consideration of the 
traffic signals as having any legal bearing on the rights of the plaintiff 
and defendant as they entered the intersection of the streets where the 
collision occurred, the defendant duly excepted to the failure of the 
court, in charging the jury, to state in a plain and concise manner the 
evidence given in the case as to the right of may as between the parties 
a t  the intersection of the streets in which the collision occurred, and to 
declare and explain the law arising thereunder, as provided by G. S., 
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1-180. We think the exception well taken, and must be sustained. The 
court inadvertently failed to state the evidence offered by the parties in 
support of their leespectire contentions, as to which motor vehicle first 

entered the intersection, and to declare and explain the law applicable 
thereto. The right of way rule is stated in the recent case of Cab Co. v. 
Sanders, 223 N. C., 626, 27 S. E. (2d) ,  631, and in the cases cited 
therein, and need not be restated here. 

I n  view of the conclusion reached, i t  becomes unnecessary to discuss 
the remaining exceptions. 

The defendant is entitled to a new trial, and it is so ordered. 
New trial. 

J. L. HILGREES r. SHERJIAS'S C'LEAXERS PE TAILORS. ISC. 

(Filed 12 December, 19-45) 
1. Statutes § Sa- 

All statutes must be construed in the light of their purpose. A literal 
reading of them, which 11-ould lead to absurd results, is to be al-oided, 
when they can be given a reasonable application, consistent with their 
words and with the legislatire purpose. 

2. Same- 
Unless the section of the Emergency Price Control Act of 19-J2, dealing 

with penalties, commalids in unequirocal language, that each indiridual 
purchase shall carry a p e n a l t ~  of $50. the co~iscience of tlie Court forbids 
that most harsh interpretation. The section contains no such language. 

3. Penalties § 2- 

In a cil-il artion by plaintiff to recorer certain penalties, plui reasonable 
attorney's fees, wider the Emergency Price Control Act of 1942, where 
therr was a separate overcharge on each of fire items, totaling eighty- 
fire cents, a11 items left a t  one time to be cleaned by defendant. who filed 
but one schedule of masimiim prices with the local O.P.A., as  required 
by the said Act, tlie fire nctq complniiled of constitnte but a single viola- 
tion within the meaning of the - ta t i~te ,  and ~daintiff is entitled to rccol-er 
the cum of $.TO, pins re;rsonable attoilleg's fee5 and costs. 

4. Superior Courts # l a :  Penalties # 2- 
The Superior Co~irt has jurisdiction in actions to enforce the Emergency 

Price Control Act of 19-42. regardless of the amolmt of the penalty or 
penalties drm;u~iled in good faith, if in a t ld i t io~~ thereto the plaintiff serlis 
to recover reaso~~iible at ton~ey'r  few. h c e  .rich fces are mandatory 11po!1 
recoverr hy  plaintiff. 
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APPEAL by defendant from C l e m e n t ,  J., at April Term, 1945, of 
GUILFORD. 

This is a civil action instituted 3 June, 1944, to recover certain penal- 
ties, plus reasonable attorney's fees, allegedly arising under the Act of 
Congress entitled Emergency Price Control -4ct of 1942, Title 50, U. S. 
C. A., see. 935 (e).  

The plaintiff took five separate garments to the place of business of 
the defendant, on 28 March, 1944; namely, two suits, a plain dress, and 
two blouses, for the purpose of having all the garments cleaned and 
pressed. 

The defendant has two methods of dry-cleaning, one method is desig- 
nated as "Regular" or ('Machine Work," the other method is "DeLuxe" 
or "Hand Work." The plaintiff testified that he instructed an agent of 
the defendant at the time he delivered the garments to him to use the 
DeLuxe method on the two suits and the Regular method on the other 
garments. The DeLuxe method was used on all the garments, according 
to the testimony of the defendant, and charges made accordingly. 

The schedule of maximum prices charged by the defendant prior to 
1 March, 1944, and on file with the local office of O.P.A., as required by 
the Emergency Price Control Act, was introduced in evidence. The 
prices charged by the defendant for cleaning and pressing each of the 
two blouses was 50 cents, the schedule for DeLuxe work rather than 
35 cents the schedule for Regular work. The charge for cleaning and 
pressing the plain dress was $1.00, which was the price for DeLuxe work 
rather than GO cents for Regular work. The evidence tends to show that 
the overcharge for one of the suits, in excess of the maximum price 
schedule for DeLuxe work, was 5 cents and the other was 10 cents. 

The jury found that there was an excess charge of 15 cents each on 
the two blouses, 40 cents overcharge for cleaning and pressing the plain 
dress, 10 cents overcharge on one of the suits and 5 cents on the other, 
making a total overcharge of 85 cents on the five garments. 

The court held that the transaction constituted five separate violations 
of the Emergency Price Control Act, and entered judgment in favor of 
the plaintiff for $250.00, and ordered the defendant to pay into the office 
of the clerk of the Superior Court of Guilford County the sum of $25.00, 
as attorney's fees for the use and benefit of the plaintiff's attorney. 
Defendant appeals, assigning error. 

E. AM. S t a n l e y  ant1 J o h n  R. Hughes f o r  / d , ~ i l l l i / ) " .  

R. R. King, Jr., for d e f e n d a n t .  
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DENNY, J. This appeal presents for our determination the following 
questions: (1) Did the court commit error in overruling defendant's 
motion for judgment 4s of nonsuit at  the close of plaintiff's evidence and 
renewed at the close of all the evidence? (2) I f  not, did the acts com- 
plained of constitute a single violation of the defendant's price schedule, 
within the meaning of the statute, or did they constitute five separate 
violations of the schedule, giving the plaintiff the right to collect a 
multiple of fifty dollar penalties? ( 3 )  I f  the plaintiff is entitled to 
collect but a single penalty of $50.00 and reasonable attorney's fees, did 
the Superior Court have jurisdiction of this action ? 

The plaintiff offered ample evidence to carry this case to the jury, and 
the first question must be answered in the negative. 

The second question is more difficult. The decisions in various juris- 
dictions differ widely in construing the statute which gives the plaintiff 
the right to maintain this action. 

The pertinent part of the Emergency Price Control Act of 1942, 
Title 50, U. S. C. A., see. 925 (e), reads as follows: "If any person 
selling a commodity violates a regulation, order, or price schedule pre- 
scribing a maximum price or maximum prices, the person who buys such 
commodity for use or consumption other than in the course of trade or 
business may bring an action either for $50.00 or for treble the amount 
by which the consideration exceeded the applicable maximum price, 
whichever is the greater, plus reasonable attorney's fees and costs as 
determined by the court. . . . Any suit or action under this subsection 
may be brought in any court of competent jurisdiction, and shall be 
instituted within one year after delivery is completed or rent is paid.'' 

The appellee insists that the judgment below should be affirmed and 
is relying upon the case of Thierry a. Gilbert, 147 Fed. (2d), 603, in 
which case the First Circuit Court of Appeals held that where a landlord 
leased to a tenant the premises in question, including a mechanical 
refrigerator as part of the equipment, for a term of seventeen months, 
beginning 1 April, 1943, at a rental of $55.00 a month and under the 
Rent Regulation the maximum rent was fixed at $50.00 a month, each 
payment of $55.00 as stipulated in the lease constituted a separate viola- 
tion of the Rent Regulation. The Court said: "The result is no doubt 
harsh in this case, where the landlord acted innocently in making the 
overcharges. But as originally enacted, and as applicable here, the Act 
gave the tenant the right to recover the same penalty whether the viola- 
tion was willful or not. The rigors of see. 205 (e) have been mitigated, 
but only prospectively, by see. 108 (b) of the Stabilization Extension Act 
of 1944, 50 U. S. C. A. Appendix, see. 925 (e), the legislative history 
of which clearly indicates that Congress, by such amendment, intended 
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among other things to obviate for the future the hardship in the very 
type of situation here presented." There are many decisions in accord 
with the above opinion, and among them we cite: Lamur v. Yates,  148 
F. (2d), 137; Lapinski v. Copacino, 131 Conn., 119, 38 A. (2d), 592; 
Beasley v. Gottlieb, 131 N.  J .  Law, 117, 35 A. (2d), 49; Thompson v. 
Taylor, 60 Fed. Supp., 395. 

Under the facts presented on this record, however, the appellant con- 
tends that if the plaintiff is entitled to recover anything as a penalty, 
he is only entitled to recover treble the amount by which the considera- 
tion exceeded the prices listed in the defendant's schedule, or $50.00, 
whichever is greater. The plaintiff delivered the five garments, at the 
same time, to the defendant to be cleaned and pressed. The aggregate 
overcharge is only 85 cents, and the defendant insists that one penalty, 
and not five, is all the plaintiff is entitled to recover. 

I n  the case of Peters v. Felber (Cal.), 152 P. (2d), 42, in which the 
plaintiff demanded, and had obtained judgment in the trial court for six 
penalties of $50.00 each, for excess payments of rent in the sum of $6.00 
per month for six months, the appellate court held the plaintiff was 
entitled to recover treble the total overcharge of $36.00, or $108.00, and 
attorney's fees. I n  the opinion of the Court, it is said: 

"The general principle to be followed in the construction of section 
205 (e),  50 U. S. C. A. Appendix, see. 925 (e), is succinctly expressed 
by the then Mr. Justice Stone in Haggar Company v. Helvering, 1940, 
308 U. S., 389, 394, 60 S. Ct., 337, 84 L. Ed., 340, 344: 'All statutes 
must be construed in the light of their purpose. A literal reading of 
them which would lead to absurd results is to be avoided when they can 
be given a reasonable application consistent with their words and with 
the legislative purpose.' I n  Bowles v. American Stores, Inc., 1943, 78 
U. S. App. D. C., 238, 139 Fed. (2d), 377, the United States Court of 
Appeals, District of Columbia, in reviewing a judgment where the award 
was five dollars instead of the amount authorized by section 205 (e), 
50 U. S. C. A. Appendix, see. 925 (e), took occasion to say this about 
the purpose of the legislation (p. 379 of 139 F., 2d) : 'Congress foresaw 
that the task of enforcing the Act against retailers would be too vast for 
the Administrator to accomplish without the help of consumers. The 
plain purpose of the $50 clause is to enlist the help of consumers in 
discouraging violations. . . . The filing and prosecution of a small suit 
may or may not cost the plaintiff a substantial amount of money, but 
any suit takes time and effort. Congress made $50 a floor and not a 
ceiling in order to give overcharged consumers the necessary incentive to 
sue.' See also Miller c. Superior Courf ,  1943, 22 Cal. (2d), 818, 838, 
142 P. (2d), 309. 
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"To interpret the section as authorizing the recovery in one action 
of as many times fifty dollars as there are overcharges pleaded, would 
lead to results so absurd that the interpretation should be avoided unless 
required by the language of the section. This is not a fanciful specula- 
tion. We have one appeal pending before us where a multiple of fifty 
dollar penalties is sought because of a succession of weekly rents which 
exceeded the ceiling price by twenty-five cents each. I n  another action 
now on appeal the plaintiff pleads twenty-two purchases in which he was 
overcharged a total of thirty-four cents, and prays for twenty-two fifty 
dollar penalties, a total of $1,100. To interpret the section so as to hold 
out so great rewards for so minor overcharges would serve to foster in 
buyers a desire to promote price violations rather than to put a stop to 
them, with the result that the section would operate to defeat rather 
than further its purpose. Such an interpretation, obviously, is not to be 
adopted if it may be avoided without doing violence to the pyovisions 
of the section." 

The opinions in the following cases are in accord with the construc- 
tion given the statute in the above case: Brooks, et ux., v. Ealisiewicz, 
et ux (Pa.), 55 F. Supp., 648 ; Ever ly  T .  Zepp ,  et als. (Pa.), 5 7  F. Supp., 
303; L i n k ,  e t  ah. ,  v. Kallaos, et als. (Mo,), 56 F.  Supp., 304; Mc- 
Cowen v. Dumont ,  et als. (Mo.), 54 F. Supp., 749; Hayes  v. Osborn 
(Okla.), 160 P. (2d), 956; Aronzoald u. Sperber, 49 S. P. S, (2d), 
257. I n  the last cited case, in which two cases were consolidated, 
the defendant, operator of a retail meat market, had filed a price schedule 
covering meats and one covering poultry. One of the plaintiffs pur- 
chased from the defendant fifteen items of meat on six occasions and one 
of poultry on another. The other plaintiff purchased an item of meat 
and one of poultry on different occasions. The plaintiffs alleged 18 
separate violations of the maximum prices contained in the defendant's 
price schedules and sought to recover 18 penalties of $50.00 each. The 
Court said : 

"The language of Section 205 (e) is clear and hardly leaves room for 
far-fetched speculation. It calls for a penalty for the violation of a 
'regulation, order, or price schedule prescribing a maximum price or  
maximum prices.' Those who used this language in enacting the law 
were aware of the fact that a schedule contains numerous items, yet but 
a single penalty is prescribed for any violation of such a schedule. To 
twist this language to mean that each item of the schedule is to be treated 
as a single schedule, would certainly be doing violence to language itself. 

"This Court is reluctant to read words into a penal provision, so as to 
mulct one of greater damages than the very provisions called for. Had 
Congress intended to exact a $50 penalty for each sale beyond the pre- 
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scribed price, it could have said so in no uncertain vocables. The law 
deals with reasonable concepts and the statute must be so construed. 

"The Emergency Price Control Act of 1942 is a salutary mar measwe. 
I t s  purpose is obvious enough; to prevent avarice and cupidity on the 
part of sellers of commodities from getting out of hand and thus prevent 
an increase of the consumers' hardships. The rising tide of prices had 
to be checked by legislative enactment. However, no intent can be read 
into that wise and prudent enactment to establish thereby a sort of 
gestapo, with each individual consumer an informer, leading to inordi- 
nate and unconscionable fines and penalties. Unless the section dealing 
with penalties commands in unequivocal language, that each individual 
purchase shall carry a penalty of $50, the conscience of the Court forbids 
that most harsh intermetation. Since the section does not contain such 
language, the construction irresistibly leads to the conclusion herein 
reached. 

"The attorney for the 0.P.d. lays goodly stress on the thought that 
the statute referred to is remedial and not penal, and, therefore, calls 
for a liberal interpretation in favor of plaintiff. With this the Court 
cannot agree. ~ i b e r a l  is not synonymous with violent. A liberal inter- 
pretation is not tantamount to being liberal with the defendant's funds. 
There should not be such a wide margin of demarcation between law - 
and good morals as the contrary holding would produce. . . . I t  is the 
opinion of the Court that, since the defendant violated but two price 
schedules, each plaintiff herein is entitled to recover a penalty of $50 
for each of such violations, or a total of $100 for each plaintiff." 

I n  the instant case, the defendant had but one price schedule, and we 
think the acts complained of by the plaintiff constitute but a single 
vioIation within the meaning of the statute and that the plaintiff is 
entitled to recover the sum of $50.00, plus reasonable attorney's fees and 
costs. 

I n  view of the conclusion reached herein, we come to the question of 
jurisdiction. Under the provisions of the Emergency Price Control Act 
of 1942, the aggrieved party may bring his action in any court of com- 
petent jurisdiction. I n  Hopkins v. Barnhardt, 223 N .  C., 617, 27 S. E. 
(2d), 644, we held that a justice of the peace in this State did not 
have jurisdiction in an action for a penalty plus reasonable attor- 
ney's fees to be fixed and awarded by the court. The Superior Court, 
however, does have jurisdiction in actions to enforce the Emergency 
Price Control Act of 1942, regardless of the amount of the penalty 
or penalties demanded in good faith, if in addition thereto the plain- 
tiff seeks to recover reasonable attorney's fees. Jurisdiction is de- 
termined by the amount demanded in good faith, Tillery v. Benefit 
Society, 165 K. C., 262, 80 S. E., 1068, or by the character of the relief 
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sought, Drainage Commissioners v. Sparks, 179  N. C., 581, 103 S. E., 
112, and  Canal Co. v. Whitley, 172 N. C., 100, 90 S. E., 1. T h e  s tatute  
authorizes t h e  court  t o  award reasonable attorney's fees and  t h e  Superior  
Court,  being a court of general jurisdiction, has  the power to  award such 
fees. Hopkins v. Barnhurdt, supra; In re Will of Howell, 204 N. C., 
437, 168 S. E., 671. I n  a recent decision of t h e  Supreme Cour t  of N e w  
P o r k ,  the  Cour t  held the  awarding of reasonable attorney's fees is manda-  
to ry  under  t h e  provisions of section 205 (e )  of t h e  Emergency P r i c e  
Control Act  of 1942, if the plaintiff is  successful i n  t h e  litigation. 
Aronwald v. Xperber, 53 N. Y.  Supp.  (2d) ,  352. 

Except  as  herein modified, the  judgment  of the  court below is affirmed. 
Le t  t h e  cost be equally divided between the  parties. 
Modified and  affirmed. 

STATE v. ERR'EST BROOKS, JR. 

(Filed 12 December, 1945.) 

1. Appeal and Error §fj 37b, 37e: Evidence 27: Criminal Law § 48c- 
The admissibility of evidence, when challenged, is, imprimis, a question 

for the trial court. Where its admission primarily depends upon a deter- 
mination of fact, the court of review is ordinarily bound by the finding 
of the trial judge when i t  is supported by evidence, and will not disturb 
that finding or ruling admitting the evidence unless there appears some 
error of law or legal inference. 

2. Criminal Law § 3 3 -  
The competency of an alleged co~~fession is a preliminary question for 

the trial court, to be determined, after hearing evidence of the circum- 
stances under which the confession mas given, both for the State and for 
the defendant. 

3. Criminal Law 5s 53a, Slc- 
I n  a criminal prosecution in a capital case, where the trial judge calls 

back the jury especially to  correct an error in his original charge; and 
thereupon gives the jury supplemental instructions, calling their atten- 
tiou to the mistake, and correctly giring them the rule 011 the point in- 
volved. such supplemental instructions have all the more weight and there 
is no reversible error. 

APPEAL by defendant f r o m  Frizzelle, J . ,  a t  M a r c h  Criminal  Term,  
1945, of NEW HAPITOVER. 

T h e  defendant, a young Negro fourteen or  fifteen years of age, was 
convicted under  a bill of indictment charging him, i n  two counts, of rape 
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STATE v. BROOKS. 

upon the person of Mrs. G. V. Parker and of burglary in breaking and 
entering the dwelling house then occupied by her, in the nighttime, with 
the intent to commit this felony. 

Many of the details are unprintable, but the evidence necessary to an 
understanding of the decision upon the appeal may be summarized as 
follows : 

The Parkers, husband and wife, and a daughter seven years old, lived 
as the sole occupants of a five room house in Wilmington. The house 
had a living room, two bedrooms, a dining room, kitchen and bath. The 
husband was away on the night of the occurrence, working at  the ship- 
yard, and Mrs. Parker and young child were alone in the house. She 
had been sewing, and a little after midnight cut off the radio and went to 
bed. She was eight months gone in pregnancy, was lying in bed in some 
discomfort and unable to sleep, and alert to noises. She heard a key turn 
in the lock of the front door, which she had locked before retiring. 
Thinking i t  was her husband who had returned because of sickness, or 
some other reason, she did not get up, but lay listening. She heard the 
sound of the French doors between the living room and dining room being 
opened, and called '(Who is that?" and someone said, "It is me.'' Mrs. 
Parker said, "Who is me?" and got the reply, "Jake," and the person, 
whom she later identified as this defendant, pushed the bedroom door 
open, and with violence and threats to kill Mrs. Parker and her little 
girl who was in the room, overcame her resistance and accomplished the 
act as fa r  as necessary to complete the crime. However, he became 
frightened at  the cries of the little girl and left without fully completing 
the sexual act. 

Mrs. Parker immediately called her neighbors from her window, 
called up her husband, who was working at  the shipyard, and when he 
came, the police were called. Mrs. Parker detailed the circumstances 
to the policeman, Murray, minutely describing the defendant. Murray 
testified in corroboration of the witness, stating that she had described 
the clothing of her assailant, the physical appearance of his face and 
eyes and other characteristics, and said she was satisfied that she could 
recognize his eyes. She gave a detailed statement of what occurred that 
night; said that the boy was dressed in a pair of dark trousers, a dirty 
jacket, similar to a soldier's jacket, and had on a toboggan, giving other 
details corresponding with her testimony on the trial. 

The occurrence was after midnight, and on that same morning Murray 
took Mrs. Parker through the colored section of the city to see whether 
the assailant could be found and identified. Finally, the defendant was 
seen walking along the sidewalk, and Mrs. Parker screamed, "There he 
is," becoming much agitated and hysterical. On account of Mrs. Par- 
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ker's condition, Murray  did not want to bring Mrs. Parker  nearer to the 
boy, but called other officers who followed and took him i11 charge, and 
he was carried to the office of Superintendent Fales for examination. 
H e  there confessed to the crime, going over in detail all the circum- 
stances, and stating that  he was frightened away by the crying of the 
little girl. 

Upon tr ial  of the case the voluntariness of this confession was chal- 
lenged, and before admitting i t  in evidence, the jury mas sent out and 
the questiou of its voluntariness was taken up by the court and evidence 
heard. On this inquiry the evidence was substantially as follo~lrs: 

The  witness Murray  testified that  prior to the confession neither be 
nor any person in his presence made any threat on or offered defendant 
any reward or leniency in the event he would make a statement, and that  
there was nothing done, of any nature, to force him to make it. That  
while Mr. Fales was beginning the questioning witness mas outside, but 
was inside when the confession mas made. 

H. E. Fales, Superintendent of New Hanover County Bureau of 
Inrestigation, in whose office the confession was made, testified tha t  "he 
did not offer the defendant any reward or hope of reward, or promise 
him any leniency for telling the truth about the matter;  and that no one 
in his presence forced the defendant to make any statement." H e  further 
testified : 

"I talked with the defendant about the crime. I told him he didn't 
have to say anything. I asked him how old he was, what school he went 
to, did he go to Sunday School, and if he had done the crime. H e  didn't 
know anything about i t  a t  first, and then I showed him the key. I 
searched him and found the key. I found the key in his watch pocket. 
I t  was a regular house key. After I found the key, I talked on a little 
bit and I said, 'Did you unlock the door with this key !' and he said, 'No, 
it was not locked,' and then he told me this story. H e  did admit he 
turned off the light, and I told him there were fingerprints, but I did not 
tell him they were his fingerprints. I told him this for the psychological 
effect. H e  did not come through with anything until I found the key. 
I asked him if he would go out with us and point out the alleged scene 
of the crime, and he said he would. H e  directed us to the proper street 
and u p  to this house, and when we got to the corner I said, 'Where is 
the howe? '  and he said, (Right over there,' and he 7%-ent to the house and 
I said, 'Just su hat did you do?' and he showed us, and he went up to the 
front porch and raid the door was not locked, and how he went through 
the French doors, and then he went in the bedroom and showed us xhere  
the woman and the gir l  were lying on the bed. Frankly, I don't remeni- 
ber whether the statement was signed before we went or after v e  came 
back." 
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The defendant testified substantially as follows : 
"There were no officers at  the exact time I came i11 there, but later 

Mr. Fales and Mr. Wolfe and Mr. 'Murray came in and two more police- 
men, and those other policemen were sitting there talking to me, and he 
told me he had my fingerprints and if I would come on and tell the trutb 
it would be easier.'' 

He  testified that he had a key on him which Mr. Fales found and that 
Mr. Fales asked him about i t ;  that he told Mr. Fales that his father kept 
tools and things on a shelf, and he got it from there. Mr. Fales sug- 
gested that he go down there and give a demonstration-said "did I 
want to go down there and show them the way to the house and every- 
thing"; that he was not told he didn't have to go; that after Mr. Fales 
told him he had his fingerprints, he thought he had to confess the crime. 

"Q. Did he say anything about making it easier on you if you went 
through i t ?  

"A. mThen I first came to the police station they said they had my 
fingerprints, and if I would tell the truth it would be a whole lot easier 
on me.'' 

Upon the coilclusion of this inquiry, the court found that the alleged 
confession was "given or obtained without any inducement of hope or 
fear, and that the same was the free and voluntary confession, admissible 
in evidence"; and the jury having been returned to the court room and 
the trial resumed, admitted the evidence of the confession over defend- 
ant's objection and exception. 

The witness Murray, recalled, testified that the defendant said to him 
that he did go into the white lady's house and have sexual relations with 
her, but did not complete his desire because the little girl, who was there 
on the bed, started crying and he got afraid, picked up his trousers and 
went out. That defendant said he was around the Recreation Center at 
Tenth and Castle Streets and decided to go up into the white section 
and have sexual relations with a white woman. ''I said, 'You mean you 
had that in mind before you left 2' and he said, 'Yes.' " He then, accord- 
ing to this testiniony, detailed the circumstances as they had been testified 
to by Mrs. Parker, who at that time had made no statement in his 
presence. That defendant voluntarily went with the officer and pointed 
out the house he had entered. That having done so, he asked the officer 
if he wished him to sit there on the wall and pull off his shoes as he did 
that night, and was told that it was not necessary. That he then went 
on in front of the officer, elitered the house, pushed open the French 
doors and said, ''This is the bedroom to the right." That he then pointed 
out the various things in the bedroom as they were on that night, showing 
n-here he had placed his hands upon the bed. That the defendant told 
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the officers he was wearing the same toboggan on the night of the occur- 
rence that he wore when brought to the police office; and, asked if he 
had a brown jacket, he said he did and that it was at  the laundry. That 
the policeman found the jacket there, and defendant stated that he had 
carried it to the cleaners next day. I n  this clothing they found a key. 

N. J. Wolfe, a member of the police force, corroborated this statement. 
The defendant's mother testified: "He is fifteen; he became fifteen 

on December 31, 1945." 
After charging the jury, and after they had retired to the room to 

consider their verdict, the judge called them back and supplemented his 
charge as follows : 

"Gentlemen of the J u r y :  At the conclusion of the charge I had a 
suspicion and a feeling that I had committed error with respect to the 
instruction relating to the second count, and I asked Mr. McEwen to 
read back to me that portion of the charge, which he did, which con- 
firmed the impression which I had. 

L C  I instructed you that under the second count you could render only 
one of two verdicts, to wit, guilty of burglary in the first degree, or not 
guilty, though later in the charge stating to you that by reason of the 
provision in  the statute enacted by the Legislature of 1941, amending the 
law as it had theretofore existed, you were vested with an election not- 
withstanding the fact you found the facts constituted burglary in the 
first degree to render a verdict of guilty of burglary in the second degree. 

"The defendant, by reason of the lam as the Court has instructed you, 
had removed from him the right upon the evidence in this case, and the 
law applicable thereto, to insist upon a verdict of guilty of burglary in 
the second degree under the facts of the case, and I was afraid it had 
caused some confusion and misunderstanding in  your minds, and for that 
reason I am calling you back to try to eliminate any confusion that may 
have been created, and to make it perfectly clear to you, and I now 
charge you, that under this second count of burglary you may render one 
of three verdicts, to wit, guilty of burglary in the first degree; guilty of 
burglary in the second degree, or, not guilty, and that you can render a 
verdict of guilty of burglary in the second degree in the exercise of your 
sound discretion and the election given you under the amendment even 
though you may be satisfied beyond a reasonable doubt from the evidence 
in this case, and may find facts from that evidence upon which, but for 
that proviso or amendment, you would find a verdict of guilty of burglary 
in the first degree." 

The case was submitted to the jury and resulted in conviction of the 
defendant on both counts. Counsel for the defendant moved to set aside 
the verdict because of errors committed during the course of the trial, 
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which motion was refused, and the defendant excepted. Judgment inl- 
posing the death penalty was pronounced, to which the defendant ob- 
jected, excepted, and appealed, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

C.  G. Gates for defendant, appellant. 

SEAWELL, J. 1. The admissibility of evidence, when challenged, is, 
impvimis, a question for the trial court. Where its admission prelimi- 
narily depends upon a determination of fact, the court of review is ordi- 
narily bound by the finding of the trial judge when it is supported by 
evidence, and will not disturb that finding or ruling admitting the evi- 
dence unless there appears some error of law or legal inference. 

Pertinent to confessions, it is observed in S. v. Grass, 223 N .  C., 31, 
33, 25 S. E. (2d), 193 : 

'(The competency of an alleged confession is a preliminary question 
for the trial court, S .  v. Andrew, 61 N.  C., 205, to be determined in the 
manner pointed out in 8. v. Whitener, 191 N .  C., 659, 132 S. E., 603, 
and the court's ruling thereon is not reviewable on appeal, unless accom- 
panied by some imputed error of law or legal inference. S. v. Manning, 
221 N .  C., 70, 18 S. E. (2d), 821." See, also, S .  v. Hairston, 222 N .  C., 
455, 23 S. E. (2d), 885; AS. v. Rogers, 216 N .  C., 731, 6 S. E. (2d), 499. 

The trial judge was careful to preserve the rights of the youthful 
prisoner, and the record discloses no reason why the Court here should 
disturb his findings and conclusion, or his ruling admitting the evidence 
of the confession and the acts of the defendant upon visiting the scene 
of the alleged crime-if included in the objection and challenge of the 
defendant's counsel above noted. The ruling admitting the evidence 
must be sustained. 

2. The defendant did not cause the whole charge to be sent up, nor 
indeed the specific language used in that portion of the charge to which 
he desires to direct our attention as erroneous. The exception might 
therefore, for sound reasons, be dismissed as ineffectual. We entertain 
it only because of the gravity of the crime of which defendant was con- 
victed. But, supposing the supplemental instruction given by the judge 
by way of correction sufficiently reflects the charge as it theretofore stood, 
we cannot see how the defendant was prejudiced thereby. I n  fact, as the 
jury were called back especially for this correction, the rule last given, 
and correctly given, had all the more weight. X. v. Rogers, supra, p. 732 ; 
AS. v. Baldwin, 178 N .  C., 693, 100 S. E., 345. 
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W e  have not  only given consideration t o  t h e  two assignments of e r r o r  

brought  fo rward  in t h e  argument  and  brief, but  we have carefully exam- 
ined the whole record and  find nothing which would justify us in dis- 
t u r b i n g  the result of the trial. W e  find 

No error. 

A. T. MORGAN, ADMINISTRATOR OF LOUISE MORGAN, DECEASED, V. THE 
CAROLINA COACH COMPANY, A CORPORATION, AND G. E. GIBBS. 

(Filed 12 December, 1945.) 

1. Death 3, 6: Negligence 3 l7a- 

I n  an action to recorer damages for  wrongful death, G. S., 28-172, 28-173, 
the plaintiff must allege and prove (1)  that  the defendant was negligent. 
(2)  that such negligence, acting in continuous and unbroken sequence. 
and without which the injury would not have occurred, resulted in the 
injury producing death, and (3)  that, under the circumstances, a man of 
ordinary prudence could and would have foreseen that such result was 
probable. 

2. Negligence 5, 17a: Automobiles # 9c- 
The decisions of this Court are  to the effect that the violation of an 

ordinance or statute enacted for the safety of the public i s  negligence 
per se, but such violation must be the proximate cause or one of the 
proximate causes of the injury to  warrant recovery. 

3. Automobiles a§ Oc, 13, 14, 16- 
The stopping of a passenger bus upon the paved portion of a highway 

outside of business or residential districts, for  the purpose of permitting 
a passenger to alight, is not parking or leaving a vehicle standing, within 
the rneaning of G. S.. 20-161, and is not violatire thereof. And by analogy 
the same principle wonld apply when stopping for the purpose of receiving 
a passenger. 

4. Automobiles 53 9r, 13, 14, 16, lSa, 18d- 

Where the complaint. in an action to recover clamages for ~vrongful 
death. alleges that the passenger bus of one of defendants, following on 
the highrray a school bus, plainly marked a s  such by visible signs required 
by statute. which after proper signal had stopped and was engaged in dis- 
charging school children, passed the school bus without stopping and then 
stopped immediately ahead of the srhool bus for the sole purpose of taking 
on a passenger. G. S., 20-217, thus concealing the view ahead and forcing 
plaintiff's intestate to  go behind the bus to  cross the highway, and as  
deceased was attempting to cross, before the stop signal of the school bus 
\\*as withdrawn, defendant's bus speeded up i ts  motor, the sound of which 
prevented deceased from hearing the approach of other vehicles, and put 
the passenger bus in motion, and, when deceased reached about the center 
of the highway, she was violently struck and killed by an automobile 
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coming from ahead at a high rate of speed. a cause of action against the 
defendant, owner of the passenger bus. is stated and demurrer was prop- 
erly overruled. 

APPEAL by defendant, the Carolina Coach Company, a corporation, 
from Sink, J., at May Term, 1945, of MOORE. 

Civil action to recover for alleged wrongful death, G. S., 28-172, and 
G. S., 28-173, heard upon demurrer to complaint. 

I t  appears from the allegations of the complaint that Louise hlorgan, 
about 1 3  years of age, intestate of plaintiff, came to her death on 1 Janu- 
ary, 1945, when stricken by an automobile operated by defendant G. E. 
Gibbs as she was crossing a public highway after alighting from a school 
bus on which she was a passenger. The school bus and the passenger bus 
of defendant, the Carolina Coach Company, were moving west on the 
highway from Carthage towards Biscoe, and the automobile of defendant 
G. E. Gibbs was moving east in opposite direction on said highway. And 
in  the light of these facts, these are the pertinent allegations of negli- 
gence in  so far  as same relate to defendant, the Carolina Coach Com- 
pany : 

"7. That when the school bus . . . reached a point about six miles 
west of Carthage, the driver of said school bus gave a visible and proper 
signal which indicated his intention to bring school bus to a stop, and a 
elearly visible printed stop signal extended from the left side of said 
school bus and said bus was turned to the right and was stopped on said 
highway a short distance from the paved portion thereof. 

"8. That while said school bus was standing on said highway the said 
Louise Morgan and other children alighted therefrom, and before the 
stop signal of said school bus had been withdrawn and before said school 
bus had moved on, the defendant, Carolina Coach Company, negligently, 
careleesly, wrongfully and in violation of the Motor Vehicle Lam of 
Korth Carolina failed to bring said passenger bus to a full stop before 
passing said school bus, notwithstanding the fact that said school bus 
bore a plainly visible sign containing the words "school bus" in large 
letters on the side and rear thereof, and the aforementioned stop signal 
was in plain view and had not been withdrawn. 

"9. That while said school bus was discharging passengers, including 
the said Louife Morgan, the bus of the defendant, Carolina Coach Com- 
pany, passed said school bus d h o u t  stopping and then for the sole pur- 
pose of receiving a pascenger brought said long and high passenger bus 
to a full stop at a point on said highway immediately west of said school 
bus and the said Louiee Morgan was forced to walk to the rear of the 
defendant's passenger bus in order to reach the opposite side of said 
highway and said passenger bus was stopped in such position that the 
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riew of the said Louise Morgan of any oncoming traffic from the west 
was obstructed and prevented. 

II . . . 
"11. That under the circumstances and conditions herein described, 

the said Louise Morgan, in the usual and ordinary way, alighted from 
said school bus, went around to the rear of the passenger bus of the 
defendant, Carolina Coach Company, which had wrongfully and unlaw- 
fully passed the rear of the said school bus and had wrongfully come to 
a stop in the proper pathway of the said Louise Morgan, and she started 
across said highway to the opposite and proper side for her to travel, 
and when she reached a point about the center of the paved portion of 
said highway she was suddenly, unexpectedly and without any notice or 
warning violently struck by a Ford automobile that was being driven at 
a high, negligent and dangerous rate of speed by the defendant, G. E. 
Gibbs, and she was knocked down, run over and dragged by said Ford 
automobile; her body was horribly mangled and she died as a proximate 
result of the combined negligence of the defendants, Carolina Coach 
Company and G. E. Gibbs. . . . 

"14. That the said Louise Morgan was injured and killed as a direct 
and proximate result of the combined and concurring negligence of the 
defendants, in that, the defendant, Carolina Coach Company, failed to 
bring its said bus to a full stop before passing said school bus that was 
engaged in discharging its infant passengers as it was its duty to have 
done; and after passing said school bus i t  negligently, carelessly and 
wrongfully brought said passenger bus to a stop for the purpose of 
receiving a passenger, and at  such place and under such conditions as 
to block the passageway and view of the said Louise Morgan who had 
properly alighted from said school bus, and while the said Louise Morgan 
was passing immediately to the rear of said bus of the defendant, Caro- 
lina Coach Company, as she was under the circumstances compelled to do 
in order to reach the opposite side of said highway, the defendant, Caro- 
lina Coach Company speeded up the motor of said bus, the sound of 
which would and did prevent the said Louise Morgan from hearing the 
approach of any other vehicle on said highway, and i t  put said passenger 
bus in motion before the school bus' stop signal had been withdrawn and 
before the school bus had been put in motion which indicated that i t  was 
safe for the said Louise Morgan to proceed; and under the circumstances 
and conditions herein described, the defendant, G. E. Gibbs, negligently, 
. . . approached said place . . ." 

The defendant, the Carolina Coach Company, demurred to the com- 
plaint for that upon its face it shows that plaintiff has failed to allege 
a cause of action against this defendant in that "no subsisting facts are 
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alleged which show or tend to show actionable negligence on the part of 
said defendant." 

When the case came on for hearing, and having been heard, the pre- 
siding judge entered order overruling the demurrer. Defendant, the 
Carolina Coach Company, appeals therefrom to the Supreme Court and 
assigns error. 

Douglass & Douglass and Seawell & Seawell for plaintif f ,  appellee. 
Jones  & S m u t h e r s  for defendant ,  appellant.  

WINBORKE, J. Accepting as true the allegations of fact contained in 
the complaint, and relevant inferences of fact, necessarily deducible 
therefrom, as we must do in testing by demurrer thereto the sufficiency of 
the allegations of the complaint to state a cause of action, Merrell  v. 
S t u a r t ,  220 N. C., 326, 17 S. E. (2d), 458, and cases cited, the facts 
alleged in the complaint in the present case present this factual situation 
a t  the scene of alleged wrongful death : 

The school bus, marked as such by proper sign, traveling west on the 
highway described above gave signal, indicating intention to stop, by 
extending stop signal from its left side, and "turned to the right and was 
stopped on said highway a short distance from the paved portion there- 
of," for the purpose of discharging passengers, who were school children. 
And while the school bus was so standing, and while school children were 
alighting therefrom, and before the stop signal had been withdrawn and 
before the school bus had moved on, the passenger bus of defendant 
Carolina Coach Company, also traveling west, approached on the same 
highway, and instead of coming to a full stop before passing the school 
bus, passed it and stopped to take on a passenger "at a point on said 
highway immediately west of said school bus," thereby forcing intestate 
of plaintiff to walk to the rear of the passenger bus in order to reach 
the opposite side of the highway, and obstructing her view, and by the 
noise of its motor preventing her hearing of any traffic from the west. 
And as intestate of plaintiff started across the highway "to the opposite 
and proper side for her to travel" and had reached a point about the 
center of the paved portion of the highway, she was suddenly, unexpect- 
edly and without notice or warning violently struck "by the automobile 
of defendant Gibbs7'--which was being driven "at a high, negligent and 
dangerous rate of speed." 

I n  the light of these circumstances, are the facts sufficient to state a 
cause of action against defendant Carolina Coach Company? 

The court below was of opinion that they are, and with that view we 
are not in disagreement. 
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I n  an action to recover damages for wrongful death the plaintiff must 
allege and prore (1)  that the defendant was negligent, ( 2 )  that such 
negligence, acting in continuous and unbroken sequence, and without 
which the injury would not have occurred, resulted in the injury pro- 
ducing death, and (3) that under the circumstances a man of ordinary 
prudence could and would haoe foreseen that such result was probable. 
W h i t e  v. Chappe l l ,  219 K. C., 652, 14 S. E. (2d), 843; Reeves  v. S f a l e y ,  
220 N .  C., 573, 18 S. E. (2d), 239; X i t c h e l l  v .  i l fe l fs ,  220 N. C., 793, 
18 S. E .  (2d), 406, and cases therein cited. 

Moreover, the statute, G. S., 20-217, requiring motor vehicles to stop 
for school buses in certain cases, in so far  as applicable to roads and 
highways outside of incorporated towns and cities, provides that : '(Every 
person using, operating, or driving a motor ~rehicle upon or over the 
roads and highways of the State of Eorth Carolina . . . upon approach- 
ing from any direction on the same highway any school bus transporting 
school children to and from home, while such bus is stopped and engaged 
in receiving or discharging passengers therefrom upon the roads and 
highways of the State . . . shall bring such motor vehicle to a full stop 
before passing or attempting to pass such bus and shall remain stopped 
until said passengers are received or discharged at  that place and until 
the 'stop signal' of such bus has been withdrawn or until such bus has 
moved on." This statute furthrr provides that the above provisions are 
applicable only in the event the school bus bears upon the front and rear 
thereof a plainly risible sign containing the words "school bus" in letters 
not less than five inches in height. I t  is further provided that any person 
violating the prorisions of the statute shall be guilty of a misdemeanor, 
etc. 

The decisions of this Court are to the effect that the violation of an 
ordinance or statute enacted for the safety of the public is negligence 
per se,  but such violation must be the proximate cause or one of the 
proximate causes of injury to warrant recovery on that ground. See 
W h i t e  c. R. R., 216 N. C., 79, 3 S. E. (2d),  310, and numerous, other 
cases. 

Furthermore, the decisions of this Court hold that the stopping of a 
passenger bus upon the paved portion of a highway outside of bu,' qlness 
or residential districts for the purpose of permitting a passenger to 
alight, is not parking or learing the vehicle standing, xvithin the meaning 
of section 123, chapter 407, Public Laws 1937, now G. S., 20-161, and 
is not violative thereof. Peoples  v. Fulk, 220 N. C., 635, 18 S. E. (2d), 
147; L e a r y  v. B u s  Corp.,  220 IT. C., 745, 18 S. E. (2d),  426. See also 
W h i t e  v. Chappel l ,  supra. And by analogy the same principle would 
apply when stopping for the purpose of receiving a passenger. 
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I n  the White case, supra, where a child who had alighted from bus, 
which stopped on the highway and on which he and his mother had been 
riding as passengers, ran to the rear of the bus and there attempted to 
cross the highway and was stricken by another motor vehicle traveling 
in opposite direction from that in which the bus was traveling, the 
opinion of this Court was that in the light of all the evidence there was 
no causal relation between the stopping of the bus on the pavement, to 
the right of the center of the highway, and the injury and death of the 
intestate. And in Peoples v. Fulk, supra, and Leary v. Bus Corp., supra, 
the motor vehicles in question were not held to have violated any statute 
by stopping on the highway. 

The present case, however, presents somewhat different factual situa- 
tion. I f  the passenger bus of the Carolina Coach Company approached 
the school bus on the same highway while the school bus which was 
transporting school children was stopped and engaged in discharging 
passengers therefrom upon the highway-the school bus bearing the 
visible sign as required by the statute, the passenger bus should have 
been brought to a full stop before passing or attempting to pass the 
school bus and should have remained stopped until the passengers on the 
school bus were discharged at  that place, and until the stop signal of the 
bus had been withdrawn, or until such bus had moved on. d violation of 
this statutory duty would be negligence per se. But such violation must 
be a proximate cause contributing to the injury and death of intestate to 
warrant recovery on that ground. Here, however, whether the stopping 
of the bus at  the place and under the circumstances alleged created a 
hazard which was a proximate cause contributing to the injury and death 
of intestate would seem to be for the jury. 

The judgment is 
Affirmed. 

LCCIELLE TEAL TICE r. ALBERT WISCHESTER ET TX. 

(Filed If! December, 1845.) 

1. Boundaries s§ 1, 3a, 4: Deeds 12- 

All the descriptive matter set out in a deed, where pertinent, is to be 
considered in the attempt to identify the land to be conveyed, both in its 
content and estent; but we must observe other more specific rules, respect- 
ing the comparative weight and ralue of the descriptive elements in  the 
conveyance-natural objects. artificial inonnments, fised corners, conrse, 
distance, quantity. 
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2. Boundaries 8 3a: Deeds § 1% 

When the beginning point, in the description of land in a conveyance, 
has been established, it cannot be shifted backwards and forwards in the 
line by any call for course or distance; but the actual distance between 
it and the next corner shall be taken, regardless of whether the distance 
called for is over or short of that point. 

3. Boundaries 8s .?a, 4- 

An artificial monument, such as a stake, usually is not considered as of 
so much dignity and certainty as a reference to natural objects or to 
objects more or  less permanent in their nature, such as permanent struc- 
tures on land. 

APPEAL by plaintiff from Sink, J., at May Term, 1945, of UNION. 
This appeal is from a judgment rendered in a special proceeding 

under G. S., 38-1, et seq., to determine a disputed boundary between the 
properties of the parties. 

The respective lots of the parties are adjoining portions of a lot for- 
merly owned by H. B. Allen, the defendants having acquired title to their 
lot first in order. I n  the deed to defendants, Allen described the begin- 
ning corner as follows : 

"Beginning at  an iron stake in the East edge of the East sidewalk on 
Sanford Street, a new corner, said point being equidistant between the 
dwelling located on the lot here being described and the dwelling located 
on the next adjoining the same," and the closing line as follows: "thence 
a new division line being equidistant between the dwelling located on 
the lot being described and the dwelling located nearest the same on 
H. B. Allen's adjoining lot S. 86 W. 130 feet to the beginning point." 

I n  plaintiff's deed the beginning corner is described as follows : "Be- 
ginning a t  an iron stake in the East edge of the East sidewalk on Sanford 
Street, said point being the northwest corner of Albert Winchester's lot 
purchased from H. B. Allen by deed dated June 23, 1943, and recorded 
in Book 97, at  page 99, Union County Registry, and running thence with 
said Winchester's lot line N. 86 E. 130 feet to an iron stake, said point 
being Albert Winchester's new corner in the old line." (R., pp. 2 and 3.) 

The defendants' deed calls for a distance along the east sidewalk of 
Sanford Street 83% feet to a point in the edge of the sidewalk and in 
the north edge of Alley "M." 

Under order of the clerk, a survey was made by the county surveyor, 
who filed his report, accompanied by a plat of the survey, both of which 
form a part of the record in  this case. 
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The plat is here reproduced. 

A L L E Y  M - S 89 'W 
A-B = line erpidi>taut between hoeses. 

1 C-D = frontage dirt.ance of l o t i  
I E-F = line equidiaiint het\\cen northern 

and southern extremity of houses. 

MAP 01: PROPERTY 
ownrd hp 

LLCIEI.I.E ' r ~  11.  TI^, Petitioner 
and A l . n ~ l c ~  K.l\c.lll;.Slalt and \\.ife, Defendants 

Monroe. Uniotr Cottnt!, N. C. 
Sur\-e!.cd April 3, 19-15. Scale: lU=30  ft. 

I)!. K ~ P H  \V. ELLIO,J"~, C. S. 

The surveyor's report is as follows: 

"To HONORABLE J. E. GRIFFIN, CLERK 
OF SUPERIOR COURT OF UNION COUNTY : 

"The undersigned, appointed in an Order in this cause dated 20th day 
of March, 1945, has made a survey of the lots belonging to the plaintiff 
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and the defendants herein and attaches hereto a plat thereof. The line, 
A to B, has been run equidistant between the houses of the plaintiff and 
the defendants as called for in the deeds; the red line shown on the plat 
(C to D) represents the line dividing the properties according to frontage 
distance and is according to the contention of the defendants as I under- 
stand it. 

('Respectfully submitted this the 11th day of April, 1945. 
RALPH W. ELLIOTT, 

County Surveyor." 

Upon the hearing before the clerk, judgment was rendered finding the 
line E to F on the accompanying plat to be the true dividing line between 
the respectire lots of plaintiff and defendants. 

Both plaintiff and the defendants appealed to the Superior Court, 
where it mas heard before Judge Hoyle Sink, by consent of parties, 
without a jury. After considering the pleadings, deeds, and plat of 
Surveyor Elliott, the court found and held the line represented as C to D 
on the plat to be the correct dividing line between the parties. From 
this judgment plaintiff appealed. 

Mil l i ken  (e. Richardson for plaint i f f ,  appellant.  
(loble Fzinderbzirlc for defendants ,  appellees. 

SEAWELL, J. I n  determining the line C to D to be a correct dividing 
line between the lots of the plaintiff and the defendants, Judge Sink 
made no formal findings of fact. This was hardly necessary since the 
conclusion was based upon descriptions in the deeds and the plat in evi- 
clence, together with the explanatory report of the surveyor relating to 
the manner in which the survey was made. The only thing we might 
consider outside of thefe data is whether the iron stake mentioned in 
connection with the beginning corner is still there, or ever was there. 
K O  such monument apprars on the court map in evidence; and lve may, 
therefore, assume that it was not there, whatever inference might other- 
wise hare been drawn from its presence if it had been. With the evi- 
dence before us upon which he acted, it becomes clear that Judge Sink 
undertook to find the proper location of the beginning corner of defend- 
ants' deed and of the disputed line by the application of legal principles 
to the evidence before him, none of which we find disputed. The matter 
is determinable, therefore, on review of the legal questions involved. 

The gist of the controversy is the establishment of the beginning corner 
of defendants' deed (which is also the beginning corner of plaintiff's 
deed) described as "equidistant between the dwelling located on the lot 
here being described and the dwelling located on the lot next adjoining 
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the same." The call from that point is "running thence with the east 
line of said sidewalk S. 4 E. 83% feet to a point in the east edge of said 
sidewalk, and in the north edge of Alley 'M.' " The second call is "North 
with the edge of Alley 'M' N. 86 E. 130 feet to an iron stake in the north 
edge of dlley 'M,' Mrs. Josephine Aldridge's corner." The third call is 
"with the line of said Aldridge and Mrs. McGill N. 4 W. 831h feet to an 
iron stake, a new corner"; and the fourth call "thence a new division 
line, being equidistant between the dwelling located on the lot being 
described and the dwelling located nearest the same on H. B. Allen's 
adjoining lot, S. 86 W. 130 feet to the beginning point." The location of 
the two corners on Alley "M" is not questioned. 

The appellees contend that the location of the beginning point in the 
deeds is not physically ascertainable from the reference data given by 
grantor, as "equidistant" between the houses mentioned, because of the 
difference in construction, their relative location on the lots, and the 
want of parallelism between them. They contend, therefore, that the 
description is ambiguous, both as to the beginning corner and the divid- 
ing line which might be determined by its location. I n  this situation, 
they contend that the proper way to determine the beginning corner is 
to take the first definitely described corner-that is, the intersection of 
the east edge of Sanford Street sidewalk with the north edge of Alley 
"M"- and survey backwards 831/3 feet-reversing the call and being 
governed by its stated distance. 

Appellant contends that the beginning corner is fixed as a mathemati- 
cal point and can be ascertained as such in accordance with the intention 
of the grantor by application of ordinary principles of surveying by 
reference to the buildings mentioned; and that when so ascertained, it is 
controlling over descriptions of less certainty and dignity, and specifi- 
cally over the distance called for between this fixed point and the inter- 
section of the west line with the north line of Alley "M." 

As suggested by appellees, it is true that all the descriptive matter set 
out in a deed, where pertinent, is to be considered in the attempt to 
identify the land illtended to be conveyed, both in its content and extent; 
Buckner 1 % .  Anderson, 111 N. C., 572, 16  S. E., 424; Lee v. Barefoot, 
196 9. C., 107, 144 S. E., 547; Penny v. Battle, 191 N. C., 220, 131 
S. E., 6 2 7 ;  Bissette v, Sfriclcland, 191  N. C., 260, 131 S. E., 655. But to 
avoid a mere impressionistic conclusion, we must observe other more 
particular and specific rules recognized in law respecting the comparative 
weight and value and controlling influence of the descriptive elements 
ordinarily found in conveyances of land-natural objects, artificial 
monuments, fixed corners, course, distance, quantity. 

I n  the order here given these elements of description in a deed are 
usually considered as controlling over those which experience has shown 
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to afford less certainty: calls for a natural object or a point in itself 
unambiguous, course, distance, quantity. Miller  v. Cherry,  56 N .  C., 24. 
I n  the case at  bar, the propriety of reversing the call to the intersection 
of the sidewalk along Sanford Street and the north edge of Alley "M" and 
measuring backward the full distance of the call to find the beginning 
corner depends upon whether or not the beginning can be otherwise fixed 
in accordance with the intention of the grantor as "equidistant" between 
the houses mentioned in the deeds, so as to run a dividing line of that 
character between them. When such beginning point has been estab- 
lished, it cannot be shifted backward or forward in the line by any call 
for course or distance; but the actual distance between it and the next 
corner shall be taken regardless of whether the distance called for is over 
or short of that point. Coudes v. Reavis,  109 N .  C., 417, 422, 13 S. E., 
930; Lee v. Barefoot ,  supra. We are not prepared to concede that such 
a point is not ascertainable by the application of the ordinary rules of 
surveying, and by reference to the permanent objects-the two houses 
between which the grantor desired the dividing line to run equidistantly, 
and which he gave as reference. It is true that neither of them is in 
the direct line with the "beginning" point and the next corner, and one 
of them is located nearer Sanford Street than the other, and the houses 
present different ground plans, and are not strictly parallel; and yet it 
is possible to run a line satisfying the mathematical conditions between 
the two houses at  the point of their nearest approach, having regard to 
the course of the line and its projection either way, and this seems to be 
the method adopted by the surveyor, as is seen by reference to the plat 
and to his report. 

An artificial monument, such as a stake, usually is not considered as 
of as much dignity and certainty as a reference to natural objects or to 
objects of more or less permanence in their nature, such as permanent 
structures upon the land. At any rate, as we have said, there is no 
evidence here that any iron stake is now present in the line, and the only 
evidence that i t  ever was present is the recital in the deed; and if we 
wish to determine its original location, the reference to the more perma- 
nent monuments referred to in the deed would, under the authorities 
mentioned, control over course and distance. 8 Am. Jur., "Boundaries," 
ss. 61, 62. 

The finding of fact and judgment of the court below were not sup- 
ported by the evidence, and the cause is remanded for further proceed- 
ings in accordance with this opinion. 

Error and remanded. 
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NEW HASOVER COUNTP AND C. R. MORSE, CITY-COUNTY TAX COLLECTOR, 
v. KIRBY C. SIDBURY. 

(Filed 12 December, 1945.) 

1. Parties @ 1, 2: Attorney and Client 5 1- 
A party may appear either in person or by counsel. G. S., 1-11. The 

statutory provision is in the alternative. I t  means that a litigant may not 
appear both in propria persona and by counsel a t  one and the same time. 
I t  cannot be construed to mean that he may not first appear in person 
and then later through counsel. 

2. Appearance 8 5  1, 2a: Pleadings fj 13 s- 
A purported special appearance, raising questions as to the merits 

involved in the action, does not challenge the jurisdiction of the court. 
Nor may it be treated as a demurrer. I t  is not a valid plea. 

Having overruled an invalid special appearance, without finding that it 
was irrelevant and frivolous and made in bad faith for the purpose of 
delay, G. S., 1-126, leave to answer should be granted, G. S., 1-125. 

4. Taxation tj 34: Mortgages § 37- 
In an action by a county to recover money received by defendant for 

its use, the complaint alleging that defendant, as mortgagee, foreclosed a 
mortgage and failed, out of the proceeds of sale, first to pay plaintiff's 
claim or lien for taxes as provided by G. S., 105-408, a cause of action is 
stated, and demurrer ore tenus for lack thereof, interposed in this Court, 
cannot be sustained. 

5. Same: Taxation 5 4 0 L  

An alternative remedy is created by G. S., 105-408, in behalf of the 
taxing agency. On foreclosure of a deed of trust or mortgage i t  may look 
to the trustee or mortgagee for the payment of taxes required by the 
statute, or i t  may waive that remedy and resort to a foreclosure of the 
tax lien. 

APPEAL by defendant from Williams, J., a t  August Term, 1945, of 
NEW HAEOVER. 

Civil action to recover money received by defendant to use of plaintiff. 
On or about 1 May, 1928, defendant mortgagee foreclosed mortgage 

on the lands of Southern Realty and Development Company. H e  did 
not, out of the proceeds of sale, first pay plaintiff's claim or lien for 
taxes as provided by G. S., 105-408. On  16 September, 1944, plaintiff 
instituted this action to  recover taxes levied against said property and 
unpaid a t  the time of sale. After complaint was filed, defendant, in pro- 
pria persona, filed special appearance and motion to dismiss. 
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At the August Term, 1945, while the motion to dismiss was pending, 
plaintiff in open court moved for judgment by default final. W. L. 
Farmer, Esq., a practicing attorney of the New Hanover Bar, then 
counsel for defendant, attempted to speak for and represent defendant in 
opposing the motion. The court thereupon found the facts, including 
the following : 

"And it further appearing and the Court finding that the defendant 
attempted to and did file what he termed a special appearance, in person, 
in which he raised question as to merits involved in the action, which 
the Court holds was in fact no special appearance, nor could it be con- 
strued as such, and that no answer having been filed by the defendant, 
nor was the defendant present in Court when the case was called for 
trial; that an attorney attempted to appear for the defendant, who, upon 
objection being raised by the plaintiff, the Court held that the defendant 
could not appear in person and by attorney, and that said attorney would 
not be permitted to represent the defendant . . ." 

I t  then entered judgment by default final. Thereafter defendant 
served notice of appeal. 

G. C. M c I n t i r e  for plaintif fs,  appellees. 
C l a y t o n  C. H o l m e s  for de fendan t ,  appellant.  

BARNHILL, J. The defendant excepts to (1) the refusal of the court 
below to permit his counsel to appear for him at the hearing on the 
motion for judgment by default final and (2) the signing of judgment 
without granting defendant an opportunity to file answer. The excep- 
tions must be sustained. 

A party may appear either in person or by counsel, G, S., 1-11. The 
statutory provision is in the alternative. I t  simply means that a litigant 
may not appear both in propria  persona and by counsel at one and the 
same time. I t  cannot be construed to mean that he may not first appear 
in person and then later through counsel. Aberne thy  u. B u r n s ,  206 N .  C., 
370, 173 S. E., 899; McClanzroch v. I c e  Co., 217 N. C., 106, 6 S. E .  
(2d), 850. 

Oftentimes, particularly in inferior courts, a litigant undertakes to 
conduct his case without benefit of expert advice. He  soon finds himself 
enmeshed in the intricacies of the law and realizes he cannot proceed 
intelligently and effectively without the aid of counsel. He employs an 
attorney who thereafter makes the necessary appearances in his behalf. 
I n  such cases both the original appearance in person and the subsequent 
appearances by counsel are permissible and entirely proper under our 
system. Having elected to employ counsel at any stage of the proceedings 
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he may not be deprived of his services for the reason he has theretofore 
appeared in person. I t  is error for the court to undertake so to do. 

The purported special appearance does not challenge the jurisdiction 
of the court. Nor  may i t  be treated as a demurrer. Hence the court 
properly concluded i t  was not a valid plea. Having overruled it, how- 
ever, without finding that  i t  was irrelevant and frivolous and made in 
bad fa i th  for the purpose of delay, G. S., 1-126, leave to answer should 
have been granted. G. S., 1-125; Boone v. Hardie, 83 K. C., 471; Bank 
v. Derby, 215 N. C., 669, 2 S. E. (2d),  875. 

The demurrer ore tenus for that  the complaint does not state a cause 
of action, interposed in  this Court, cannot be sustained. 

G. S., 105-408, provides that  "whenever any real estate shall be sold 
by any person under any power of sale conferred upon him by any . . . 
mortgage, deed of trust, or assignment for the benefit of creditors, the 
person making such sale must pay out of the proceeds of sale all taxes 
t h p  assessed upon such real estate. . . . The failure to comply with this 
section and pay such taxes or assessments shall not vacate or affect the 
lien of such taxes or assessments, but such lien shall be discharged only 
to the extent payment is actually made." Thus i t  creates an  alternative 
remedy in  behalf of the taxing agency. I t  may  look to the trustee or 
mortgagee for the payment required by the statute or it may waive that  
remedy and resort t o  a foreclosure of the tax  lien. 

While it was suggested here in the argument that the plaintiff has 
already elected to foreclose this lien, and the motion filed by defendant so 
indicates, it  does not so appear on the face of the complaint. That  
defense, as well as the bar of the statute of limitations, if relied on by 
the defendant, must be asserted by way of answer. 

The judgment entered is vacated and the cause is remanded for fur- 
ther proceedings in accord with this opinion. 

E r ro r  and remanded. 

W I L L I E  \I7. J E S K I S S  v. WILLIAJI  &I. JENKINS.  

(Filed 12 December. 1946.) 

1. Judgments § 30: Divorce §§ 2a, 17- 

I n  an  action by a husband against his wife, for divorce on the ground 
of two years separation. in which the wife set up in her answer a separa- 
tion agreement by ~ h i c h  her husband contracted to pay her a certain 
sum monthly for her support and asked for judgment that she recover 
according to the terms of such agreement. this plea of the wife being 
ignored hy the court and no judgment rendered therein, though the court 
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rendered a decree of absolute divorce for the husband, such decree is not 
res judicata in a subsequent action by the wife against the husband based 
on the agreement. 

2. Divorce §§ 11, 1 2 -  
Alimony in actions for  divorce a vinculo is not permitted in this juris- 

diction, save pendente lite or where alimony is prayed in a successful 
cross action for divorce a mensa. 

3. Divorce § 5: Pleadings 8 10- 
In an action for absolute divorce a counterclaim or cross action for debt 

under a separation agreement between the parties is not cognizable by 
the court. 

4. Judgments § 3 0 -  
The general rule is that a judgment in a civil action constitutes an 

estoppel upon the parties, in a subsequent action for the same cause, as to 
all issuable matters contained in the pleadings; but the judgment is con- 
clusive only on the points raised by the pleadings or which might justly 
be predicated on them, and the rule does not embrace matters not properly 
introduced and not cognizable in the former action and as to which no 
judgment was rendered. 

APPEAL by defendant from Alley, J., a t  August Term, 1945, of 
GUILFORD. Affirmed. 

Plaintiff instituted this action to recover sums alleged to be due under 
a separation agreement between her and the defendant, her former 
husband. 

Plaintiff alleged that  while she and defendant were about to separate 
they entered into a contract wherein i t  was agreed that  plaintiff should 
have the care and custody of the two children, and that  defendant should 
pay her $60 per month and $10 per month for each child while with her ;  
that  after two years had elapsed defendant obtained a n  absolute divorce 
on the ground of two years' separation, and thereafter failed and refused 
to make any  payments to her ;  that  one of the children is now in the 
U. S. Army and defendant is making the required payments for the other. 
She prayed judgment for past due monthly installments a t  $60 per 
month amounting t o  $540. 

Defendant, admitting the material allegations of the complaint, set 
u p  the plea of res judicata as a defense to the action, and based his plea 
on the following grounds : That  in the divorce action this plaintiff (the 
defendant there) answered and set u p  the separation agreement now sued 
on and asked for judgment that  she recover $70 per month according to  
the terms of the agreement. Upon the verdict i n  the divorce action on 
the three issues of (1) marriage, ( 2 )  two years' separation and (3)  
residence, judgment was rendered by Judge Sink granting divorce, and 
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awarding the custody of the children to the plaintiff herein. Finding 
that one of the children was in the U. S. Army and that the defendant 
herein was responsible for the maintenance of the other child until his 
twentieth birthday "by reason of the deed of separation set forth in  the 
further answer," it was ordered that defendant herein pay $10 per month 
for maintenance of the second child. 

On the hearing of the present action it was stipulated that jury trial 
be waived and that, as all the facts appeared in the pleadings and record 
in this case and in the divorce action, the trial judge should therefrom 
decide the question of law now raised and determine the rights of the 
parties. 

Under this stipulation, the court held that the facts thus presented 
were insufficient to support the plea of res judicafa, and adjudged that 
plaintiff recover of defendant the amounts due under the contract. De- 
fendant excepted and appealed. 

2. H. Howerton for plaintif. 
Harry R. Stanley and E. Kermit Hightower for defendnnt. 

DEVIN, J. The only question presented by the appeal is the correct- 
ness of the ruling below that plaintiff was not estopped to maintain her 
action on the contract between herself and the defendant set out in the 
complaint. The question of the validity of the contract is not presented, 
and it seems to have been conceded by the defendant that under the 
decisions of this Court in Archbell v. Archbell, 158 N. C., 408, 74 S. E., 
327, and Lentz v. Lentz, 193 N.  C., 742, 138 S. E., 12, the binding effect 
of the contract between the parties, if otherwise valid, is not affected by 
the subsequent divorce decree. The single assignment of error brought 
forward poses the question whether the plaintiff's answer in the divorce 
action and the judgment thereon render the subject of her present action 
res judkata. 

I t  is contended that plaintiff's claim for monthly payments under the 
contract having been set up in the answer and ignored in the judgment 
in an action between the same parties, this constituted a judicial denial 
of plaintiff's claim, which now estops her from asserting the same claim 
in this action. 

Since alimony in actions for divorce a vinculo is not permitted in this 
jurisdiction, save pendente l i te ,  or where alimony is prayed in a success- 
ful cross action for divorce a mensa, the answer in the divorce action now 
relied on by the defendant did not raise an issue. Silver v. Silver, 220 
N.  C., 191, 16 S. E. (2d), 834; Hobbs v. Hobbs, 218 N.  C., 468, 11 S. E. 
(2d), 311; Adams I:. Adams, 212 N.  C., 373, 193 S. E., 274; Dawson v. 
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Dawson, 211 N. C., 453, 190 S. E., 749. Nor in an action for absolute 
divorce was a counterclaim or cross action for debt as set up in the 
answer cognizable by the court, and the plaintiff in that action (defend- 
ant here) by his failure to reply seems to have so regarded it. No judg- 
ment was rendered thereon either in affirmance or disallowance of her 
claim. Whether considered as a claim for alimony or an action for debt 
no issue was presented which the court could or did adjudicate. 

The general rule that a judgment in a civil action constitutes an 
estoppel upon the parties, in a subsequent action for the same cause, as to 
all issuable matters contained in the pleadings, has been uniformly 
upheld by the courts. Tyler  v. Capehart, 125 N. C., 64, 34 S. E., 108; 
Shakespeare v. Land Co., 144 N. C., 516, 57 S. E., 213; Distributing 
Co. v. Carraway, 196 X. C., 58, 144 S. E., 535; Garrett a. Rendrick, 
201 N. C., 388, 160 S. E., 349; Jefferson v. Saks  Corp., 220 N. C., 76, 
16 S. E. (2d), 462. The reason is that a party should be required to 
present his whole cause of action at  one time in the forum in which the 
litigation has been duly constituted. Jefferson 2,. Sales Corp., supra. But 
the judgment is conclusire only on the points raised by the pleadings or 
which might justly be predicated on them, and the rule does not embrace 
matters not properly introduced and not cognizable in the former action 
and as to which no judgment was rendered. Stancil c. Wilder, 222 
N. C., 706, 24 S. E. (2d), 527. 

The ruling of the court below holding the plea of res judicafu insuffi- 
cient to bar plaintiff's action for admittedly past due monthly papients 
under the contract must be 

Affirmed. 

1,ISWOOD GRIFFIN, JR., V. UNITED SERVICES LIFE INSUItriNCE 
COMPANY, INC. 

(Piled 12 December, 1945.) 
I .  Fraud 5s 8, 9- 

In an action against a life insurance company to recover on a policy 
issued by it, a plea of fraud by the defendant is an affirmative defense. 
The burden is on the defendant to show both false representations and 
scieuter. Hence, the exception to the refusal of the court to dismiss, as in 
case of nonsuit, is without merit. 

2, Trial § 37- 

Ordinarily, the form and number of the issues, i n  the trial of a civil 
action, are left to the sound discretion of the trial judge and a party 
cannot complain because a particular issue mas not submitted to the jury 
in the form tendered by him. 
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GRIFFIN v. INSGRANGE Co. 

3. Trial 5 3%- 
I t  is the duty of the judge, either of his own nlotion or at the sugges- 

tion of counsel. to submit such issues as are necessary to settle the mate- 
rial controversies arising on the pleadings. 

4. Same- 
The issues submitted together with the answers thereto must be sufi- 

cient to support a judgment disposing of the whole case. The rule applies 
to new matter alleged in the answer. 

5. Trial 3 8 -  

In an action to recover on a policy of life insurance, where there were 
issues squarely raised by the pleadings, supported by eridence, as to the 
valid delivery of the policy and as to the payment of the first premium, 
and the court declined to submit the issues thereon tendered by defendant, 
or to submit others of similar import. which would be determinative of 
the questions presented, there TTas error. 

APPEAL by defendant from S i m o c k s ,  J., at February Terni. 1945, of 
C ~ C B E R L A X D .  New trial. 

Civil action to recover on policy of life insurance. 
On or about 1 April, 1941, plaintiff applied to the defendant for a 

policy of life insurance in the eum of $2,000 on the life of his xife, 
Frances Parro t t  Griffin. The application was in the name of the insured 
and contained certain representations "in lieu of medical examination." 
Plaintiff was named as beneficiary. The policy was delivered in accord 
with the application. 

The insured died 15 July,  1941. Plaintiff filed proof of death. The 
defendant denied liability. Thereupon plaintiff instituted this action to 
recover the face amount of the policy. 

The  defendant i n  its answer pleads (1)  fraud in  the procurenlent of 
the policy and ( 2 )  no valid and binding delivery. 

The issues submitted to the jury were ansn-ered in favor of the plain- 
tiff. From judgment thereon the defendant appealed. 

W .  C .  Downing  and  J a m e s  R. N a n c e  for p l a i n t i f ,  a p p e l l e ~ .  
ATei7 Burkinshazu a n d  Rober t  H .  D y e  for d e f e n d a n f ,  appel lant .  

BARKHILL, J. The plea of fraud mas an affirmative defense. The 
burden was on the defendant to show both false representation and 
scienfer .  Hence the exception to the refusal of the court to dismiss as in 
caze of nonsuit is without merit. 

The application contains the provision "the insurance hereby applied 
for shall not take effect until a policy shall have been actually dclivercd 
to and accepted by me, while I am in good health and the first premium 
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shall have been paid or allotted to be paid during my continued good 
health. I f ,  however, at  the time of signing the application, the full first 
premium is paid, then the insurance will take effect from the date of this 
application (subject to the provisions of the policy applied for) . . ." 

The defendant pleads this provision by way of further defense and 
alleges that the insured was not in good health at the time the policy was 
delivered to and accepted by her;  that the first full premium was not 
paid at the time of signing the application and has not been "paid or 
allotted to be paid during her continued good health," and that, there- 
fore, there has never been a valid delivery of said policy. 

There was evidence tending to show that the insured was afflicted with 
chronic myelogenous leukemia and that she had not been in good health 
for a period of at  least five years. She was treated at the Highsmith 
Hospital in Fayetteville in 1940 and again in July, 1941. Shortly after 
the application she left for California to consult a doctor. She had like- 
wise been treated at  the Mayo Clinic and several Army hospitals. 

The testimony discloses that the first full premium -rr-as not paid at  
the time of the application. I t  does not appear that it was allotted to 
be paid. 

So then there was an issue squarely raised by the pleading, supported 
by evidence, as to the valid delivery of the policy. I t  was material to the 
affirmative defense relied on. On this state of the record the court 
declined to submit the issues tendered by defendant or to submit others 
of similar import which would be determinative of the questions pre- 
sented. I n  this there was error. 

Ordinarily the form and number of the issues in the trial of a civil 
action are l if t  to the sound discretion of the judge and a party cannot 
complain because a particular issue was not submitted to the jury in the 
form tendered by him. But G. S., 1-200, is mandatory. I t  is the duty 
of the judge, either of his own motion or at  the suggestion of counsel, to 
submit such issues as are necessary to settIe the material controversies 
arising on the pleadings. Holler v. Tel. CO., 149 N .  C., 336; Palkner v. 
Pilcher, 137 N. C., 449; Brown 2, .  Rufin, 189 N. C., 262, 126 S. E., 613; 
Gaskins  v. Mitchell, 194 K. C., 275, 139 S. E., 435; Home Building, Inc., 
v. Nash, 200 N .  C., 430, 157 S. E., 134; Colt Co. v. Barber, 205 N .  C., 
170, 170 S. E., 663. 

The issues submitted together with the answers thereto must be suffi- 
cient to support a judgment disposing of the whole case. Tucker v. 
Satterthwnite, 120 iY. C., 118; Burton I-. X f g .  Co., 132 N .  C., 17;  
Palkner v. Pilcher, s u p m ;  Colt Co. 2;. Barber, supra. 

The rule applies to new matter alleged in the answer. Shaw v. Mc- 
iITeill, 95 N.  C., 535; X a i n  z.. Field, 144 N. C., 307; Brown I$. Rufin, 
supra. 
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I n  the absence of such issues, or admissions of record equivalent 
thereto, sufficient to reasonably justify directly or by clear implication, 
the judgment rendered, this Court will remand for a new trial. Holler 
v. Tel. Co., s u p m ;  Hatcher v. Dabbs, 133 N. C., 239; Brown v. R u f i n ,  
supra; Omens v. Phelps, 95 N. C., 286; Colt Co. v. Barber, s u p m .  

I n  view of the disposition we have made of this appeal we do not deem 
it necessary to discuss other exceptive assignments of error appearing 
in the record. 

For the reason stated there must be a 
New trial. 

C. LEE CLARK v. LUCY WHITE CLARK. 

(Filed 12 December, 1945.) 

Appeal and Error § 12- 

The requirements of the statute, G .  S., 1-288, relating to appeals to this 
Court from judgments of the Superior Court in a civil action, without 
making the deposit or giving the security required by lam for such appeals, 
are mandatory and jurisdictional, and unless the statute is complied with, 
the appeal is not in this Court, and we can take no cognizance of the case, 
rscept to dismiss it from our docket. 

APPEAL by  lai in tiff from Clement, J., a t  April Term, 1945, of Greens- 
boro Division of GUILBORD. 

Civil action for absolute divorce on ground of two years separation, 
instituted in the municipal court of the City of High Point, and heard 
in Superior Court upon appeal thereto by plaintiff from order of judge 
of said municipal court, setting aside judgment rendered therein in favor 
of plaintiff. The presiding judge of Superior Court, by judgment 
entered, affirmed the findings of fact and order of the judge of the 
municipal court. Plaintiff gave notice of appeal therefrom to Supreme 
Court, and in  due time filed affidavit, as required by the statute, G. S., 
1-288, to be allowed to appeal without making the deposit or giving the 
security required by law for such appeal. Thereupon, the presiding 
judge of the Superior Court, "upon the foregoing affidavit" entered order 
allowing plaintiff to appeal as prayed, and on 6 November, 1945, the 
record and case on appeal mere filed in the office of the Clerk of the 
Supreme Court in due time for appeals from the 12th Judicial District 
at  Fall Term, 1945. 

Thereafter, on 27 November, 1945, when the Court resumed its sitting 
for hearing of appeals from the 12th Judicial District, defendant ap- 
pellee, through her counsel moved to dismiss the appeal in this action for 



688 IK T H E  S U P R E M E  COURT. [225 

failure of appellant "to file n i t h  his affidavit for permission to appeal 
i n  f o r m a  pauper is ,  a written statement from a practicing attorney that  
he has examined the affiant's case and that  he is of the opinion that  
the decision of the Superior Court in said action is contrary to  law as 
required by G. S., 1-288," and filed in support thereof certificate of the 
assistalit clerk of the Superior Court of Guilford County to the effect 
"that all papers relating to the application of the plaintiff to  appeal 
i n  forrnu puuper is  in the above entitled case wrre delirered to counsel 
for the plaintiff a t  the time the record on appeal herein was certified and 
signed, and that  there is not now on file in the office of the clerk of the 
Superior Court of Guilford County either the original or  any copy of 
any written statement from a practiring attorney that  he has examined 
the case of appellant and that he is of the opinion that  the decision in 
the Superior Court in said action is contrary to law." 

Thereupon, on 28 November, 1945, before the case was reached for 
hearing of argument, the attorney for appellant filed in this Court a 
paper designated as "certificate of counsel," which reads : "This is to 
certify that I hare  examined appellant's case on appeal and am of the 
opinion that  the decision of the Superior Court, i n  the above entitled 
action, is contrary to law. This the 28th day of Sorember,  1945," and 
~ i g n e d  in the name of, and as "attornex for appellant." 

TT7n7ser & R r i g l t t  f o r  plrt infi f i ,  n p p e l l n n f .  
N o s e l e y  d H o l f  for clefendorif ,  n p p e l l ~ e .  

W I X B ~ R I ~ E ,  J. The motion to dismiss the appeal must he allowed. 
The requirements of the statute relating to appeals to Supreme Court 
from judgment of Superior Court, in a civil action, G. S., 1-288, for- 
merly C. S., 649, mithout making the deposit or giving the security 
required by law for such appeal are mandatory and jurisdictional, and 
"unless the statute is cornpljed with, the appeal is not in this Court, and 
we can take no cognizance of the caw, except t o  dismiss i t  from our 
docket." H o n e y c u t t  I $ .  IT71*thzns, 151 N. C., 652. 65 S. E., 762. See, 
also, among others, these cases : Riyyrin r .  I I u r ~ r s o n ,  203 S. C., 191. 165 
S. E., 358; I I n n n u  P. T i m b e r l a h e ,  ~bnd. .  556, 166 S. E., 733; X c I n t i r e  
L , .  ~ I I c I n t z r ~ ,  ibid., 631, 166 S. E., 731 ; Powe l l  r .  X o o r e ,  204 N .  C., 654, 
169 S. E., 231; I\-oble c. P ~ i f c h e f f ,  ibid. ,  804, 169 S. E., 618; B r o w n  1.. 

Kress  & Co.,207 N .  C., 722, 178 S. E. ,  248; L u p f o n  2).  H a w k i r ~ s ,  210 S. C., 
658, 188 S. E., 110;  B e r w e r  1 % .  I n s .  C'o., 210 3. C., 814, 188 S. E., 618; 
Gillnore 21. l n s .  Co., 214 S. C., 674. 200 S. E. ,  407; F r a n k l i n  e. G e n f r y ,  
222 N .  C., 41, 81  S. E. (&I), 828. 

I n  P o ~ i ~ e l l  1 % .  -lIoore, sicyrtr (1933), where there is full d iscu4on of 
the prorisions of the statute a, it  then appeared in section 649 of Consoli- 
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dated Statutes of 1919, i t  is said: ' ( I t  is not the policy of our law to deny 
t o  any  litigant his right of appeal, but inasmuch as only questions of 
law are to be determined in the Supreme Court, when the party cast in 
a civil action is unable to  make the deposit or give the security required 
by law for his appeal, he is reasonably required (1 )  to make affidavit, 
within fire days, that  he is unable by reason of his poverty to give the 
security required by law, and ( 2 )  that  he is advised by counsel learned 
in  the lam there is error in matter of law in the decision of the Superior 
Court-which affidavit (3)  must be accompanied by a written statement 
from a practicing attorney of said Superior Court that  he has examined 
the affiant's case, and is of opinion that  the decision of the Superior 
Court  i n  said action is contrary to lam, and (4)  the appeal, when passed 
upon and granted by the clerk, shall be ~ ~ i t h i n  ten days from the expira- 
tion by law of said term of court." 

Thereafter, the General ilsselnbly of 1937 (Public Laws 1937, chapter 
89) amended the statute, C. S., 649, so as to permit correction of "an 
error or omission . . . made in  the affidavit or certificate of counsel," by 
filing "an amended affidavit or certificate7' . . . But  the amendment does 
not go so f a r  as to permit the filing of an  affidavit of the party appealing 
or certificate of counsel when no such affidavit or no such certificate was 
made and filed within the time prescribed by statute. 

Hence, as no certificate of counsel appears to have been made and filed 
in  the present case as required by the statute, the motion to dismiss is 
appropriate, and same is allowed. 

Appeal dismissed. 

STATE O F  NORTH CAROLINA, E x  REL. H. EDMUND RODGERS, ADME. 
c. T. a. OF ESTATE OF R.  L. FOX, V. 0. E. TODD a x n  B. F. BRITTAIN, 
JR..  EXECUTORS OF ESTATE OF R. L. FOX, DECEASED, -LSD INDEMNITY 
INSURANCE COMPANY O F  KORTH AMERICA. 

(Filed 12 December, 1945.) 

1. Appeal and Error § 30b- 
An appeal which is  both prematurc and fragmentary will be clismiased. 

2. Sam- 
No appeal lies from the denial of motion fo r  judgment on the  pleadings. 

APPEAL by defendants from ll.'illicrnzs, J., at  October Term, 1945, of 
SEW HAKOVER. *Ippeal dismissed. 

Poisson & Campbel l  for plaint i f f .  
S tevens & B u r g w y n  for defendants.  



690 I N  T H E  SUPREME COURT. [225 

PER CURIAM. This was an action by the administrator c. t. a. of the 
estate of R. L. Fox against former executors of the estate and the surety 
on their bond to recover for losses alleged to have been sustained by the 
estate due to failure to account for certain funds collected and for negli- 
gent failure to collect others. The defendants, among other defenses, 
pleaded several statutes of limitation, and moved the court for judgment 
declaring plaintiff's action barred, and for judgment on the pleadings. 

The court below held that neither of the statutes of limitation pleaded 
constituted a bar, and denied the motion. Defendants excepted and 
appealed. 

I t  is apparent that defendants' appeal is both premature and frag- 
mentary. No final judgment has been rendered, and no substantial rights 
of the defendants have been affected by the ruling which cannot be pro- 
tected by an exception and appeal from the final judgment, if adverse. 
Only part of the case has been brought up, leaving other parts unsettled. 
J o h n s o n  v. I n s .  Co., 215 N. C., 120, 1 S. E. (2d), 381; Cole v. T r u s t  Go., 
221 N.  C., 249, 20 S. E .  (2d), 348; Uti l i t ies  Corn. v. R. R., 223 N. C., 
840, 28 S. E. (2d), 490; McIntosh Prac. & Proc., 776. No appeal lies 
from the denial of motion for judgment on the pleadings. 

Appeal dismissed. 

LENA IIARRINGTON v. LEE WALTER TAYLOR. 

(Filed 12 December, 1945.) 
Contracts g 5- 

There is no consideration for a promise to reimburse plaintiff f o r  inju- 
ries suffered by her, when plaintiff saved defendant from serious injury 
or death by interposing herself between defendant and his assailant in a 
fight. 

APPEAL by plaintiff from Olive ,  Special  J u d g e ,  at May, 1945, Civil 
Term, of RICHMOND. 

George S. Steele ,  Jr . ,  for plaint i f f ,  a p p e l l m ~ t .  
N o  counsel contra. 

PER CURIAM. The plaintiff in this case sought to recover of the de- 
fendant upon a promise made by him under the following peculiar cir- 
cumstances : 

The defendant had assaulted his wife, who took refuge in plaintiff's 
house. The next day the defendant gained access to the house and began 
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another assault upon his wife. The defendant's wife knocked him down 
with an axe, and was on the point of cutting his head open or decapitat- 
ing him while he was laying on the floor, and the plaintiff intervened, 
caught the axe as it was descending, and the blow intended for defendant 
fell upon her hand, mutilating it badly, but saving defendant's life. 

Subsequently, defendant orally promised to pay the plaintiff her dam- 
ages; but, after paying a small sum, failed to pay anything more. So, 
substantially, states the complaint. 

The defendant demurred to the complaint as not stating a cause of 
action, and the demurrer was sustained. Plaintiff appealed. 

The question presented is whether there was a consideration recognized 
by our law as sufficient to support the promise. The Court is of the 
opinion that however much the defendant should be impelled by common 
gratitude to alleviate the plaintiff's misfortune, a humanitarian act of 
this kind, voluntarily performed, is not such consideration as would 
entitle her to recover at law. 

The judgment sustaining the demurrer is 
Affirmed. 

J. C. BRUBILEY, IN BEHALF OF HIMSELF AND ALL OTHER TAXPAYERS IN THE 

CITY OF CHARLOTTE, v. H. H. BAXTER, LILLIAN R. HOFFMAN, 
CURTIS B. JOHNSON, ELMER HILKER, T. E. HEMBY, LOUIS G. 
RATCLIFFE, ERNEST B. HUNTER, CITY O F  CHARLOTTE, A MUNICI- 
PAL CORPORATION, A N D  CHARLOTTE VETERANS' RECREATION 
CENTER. 

(Filed 17 December, 1945.) 

1. Constitutional Law §§ 4a, 4c: Municipal Carporations § 5- 

There seems to be no constitutional limitation upon the power of the 
General Assembly to create a corporation for a public purpose. N. C. 
Const., Art. T'III, see. 1. 

2. S a m e  
The legislative power, both as to the State and to political and admin- 

istrative subdirisions thereof, is restrained only by the limitations imposed 
by the State Col~stitutioll or that of the United States. 

3. Constitutional Law § 12: Municipal Corporations § 5- 

The State cannot authorize a city to donate its property, or to grant 
privileges to one class of citizens not to be enjoyed by all, except in coa- 
sideration of lmblic services. S. C. Const.. Art. I, secs. 2. 7. 
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4. Constitutional Law 9 1 2 -  

Services rendered by citizens called out to defend their country in time 
of war are regarded as "public services" withill the meaning of the N. C. 
Const., Art. I, see. 7. 

The Act of the Legislature, authorizing the creation of the Charlotte 
Veterans' Recreation Center, Public Laws 1945, ch. 460, is valid, as the 
act is for a public purpose and in the public interest. 

6. Constitutional Law 9 3a- 
To just if^' declaring roid an act of the General Assembly, its unconstitu- 

tionality must clearly appear. Reasonable doubts are to be resell-ed in 
favor of its constitutionality. 

7. Municipal Corporations 9 5- 

A city has no power, e\-en with legislative sanction. to make an absolute 
grant of its valuable realty not presently required for other purposes, 
without a monetary consideration, for a public purpose which is not a 
necessary purpose, with a provision in the conreyance that, in the event 
the grantee determines that the public purpose has failed, or that the 
facilities are not sufficiently used, the grantee may dispose of the property 
in its discretion and apply the proceeds to such charity as it may elect. 

&PEAL by plaintiff from Olive, Xpecinl Judge, at  October Term, 
1945, of MECKLER'RURG. 

This mas a n  action to restrain the City of Charlotte from executing 
deed without monetary consideration conreying certain real property, 
owned by the city, to the Charlotte Veterans' Recreation Center, under 
authority of ch. 460, Public Laws 1945 (herein referred to as Senate 
Bill No. 154). 

On  the hearing below i t  was agreed tha t  the plaintiff is a citizen. 
resident and taxpayer of the City of Charlotte; that  the City of Charlotte 
bas a population of moi8e than one hundred thousand inhabitants accord- 
ing to the last Federal census, and that  defendant H. H. Baster is the 
mayor, and Lillian R. Hoffman the clerk of the city. 

"4. That  the defendants, Curtis E. Johnson, Elmer Hilker, T. E. 
Hemby, Louis G. Ratcliffe, and Ernest B. Hunter  are acting as com- 
missioners of Charlotte Veterans' Recreation Center, pursuant to an Act 
of the 1945 Session of the General Assembly of North Carolina, known 
as Senate Bill S o .  154 of the said session, having been appointed as 
provided in said Act and having obtained a certificate of incorporation 
from the Secretary of State, a copy of which is attached to the com- 
plaint, marked Exhibit -1 and made a part hereof, and that  all the neces- 
eary formalities for the organization of said corporation are in accord- 
ance with the provisions of said Act of the General Assembly. Copy of 
the resolution of the City Council of the City of Charlotte relative to 
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the creation of said Veterans' Recreation Authority is hereto attached 
marked Exhibit C. 

"5. That on the 18th day of October, 1945, the City Council of the 
City of Charlotte, undertaking to act under the authority of Sec. 14 of 
the Act of the General Assembly hereinbefore referred to, passed a reso- 
lution authorizing the execution of a deed by the City of Charlotte to 
Charlotte Veterans' Recreation Center without monetary consideration. 
d copy of said resolution, including copy of the said deed, is attached to 
the complaint, marked Exhibit B, and made a part hereof. 

"6. That the Charlotte Veterans' Recreation Center, through its Com- 
missioners hereinbefore named, has already made definite plans to ex- 
change the property to be deeded to it by the City of Charlotte for other 
property in accordance with the provision in the proposed deed from the 
City of Charlotte permitting such exchange. 

"7. That, unless restrained by the court in this action, the defendant, 
H. H. Baxter, as Mayor, and the defendant, Lillian R. Hoffman, as 
Clerk, of the City of Charlotte, mill execute and deliver to Charlotte 
Veterans' Recreation Center deed as authorized in the resolution of the 
City Council hereinbefore referred to and that, thereupon, the said 
Charlotte Veterans' Recreation Center, and its commissioners, mill 
undertake to effect an exchange of said property received from the City 
of Charlotte for other property, as prorided in the proposed deed from 
the City of Charlotte. 

''8. That the defendant, City of Charlotte, for many years, owned the 
northwest corner of East Fifth and S o r t h  College Streets, the same 
having located thereon for many years a City Auditorium, which audi- 
torium has been removed from said lot and for approximately 10 years 
same has been leased by the City of Charlotte, and the lessee thereon 
has used the same for a filling station and parking lot; that the City of 
Charlotte, in 1945, as pro~ided by law, sold said property for $51,000. 

"9. That for many years the City of Charlotte owned the piece of 
property located at the northeasterly corner of North Graham Street 
and West Fifth Street in the City of Charlotte, same having located 
thereqn a water tank used in connection with the water system of the 
City of Charlotte; that the same has ceased to be used for said purposes 
and the City of Charlotte duly sold and conveyed this property in the 
year 1945, for $15,000. 

"10. That as a result of the sale of said City properties referred to in 
paragraphs 8 and 9 abore, the City obtained a total sum of $69,000. 

"11. That in the year 1945, the City of Charlotte purchased from the 
then owners of the property that property located on North Poplar 
Street in the City of Charlotte, described in Exhibit B, hereto attached, 
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for $52,500 which funds were taken from the $69,000 received from the 
sale of the property referred to in paragraphs 8 and 9 above. 

"12. That the United States of America since 1941, has been and still 
is at  war with the German Reich, the Kingdom of Italy, the Japanese 
Empire and other satelite countries, or what is known as the Axis 
powers; that the State of North Carolina and the City of Charlotte are 
a part of the United States of America and that approximately 19,000 
of the citizens of Charlotte and the adjacent territory under the juris- 
diction of the Charlotte Veterans' Recreation Center entered the armed 
forces of the United States, and that approximately 2,000 veterans of 
World War I1 have returned to the City of Charlotte and the territory 
within the jurisdiction of the Charlotte Veterans' Recreation Center. 

"13. That the Charlotte Veterans' Recreation Center has a commit- 
ment from a citizen of Charlotte for a gift of $40,000 for building pur- 
poses conditioned upon the property referred to in the resolution of the 
City Council being conveyed upon substantially the terms set out in the 
deed incorporated in the resolution of the City Council, marked Exhibit 
B and attached to the complaint. 

"14. That at  the present time the City of Charlotte is the only City in 
North Carolina having a population of over 100,000 according to the 
last Federal census." 

The Act under authority of which the City of Charlotte proposes to 
execute the deed contains the following pertinent provisions : I t  declares 
that i t  is in the public interest that adequate recreational facilities be 
provided in cities of more than 100,000 population for persons who have 
served or are serving in the armed forces of the United States in the 
present war, and if the governing bodies of such cities find there is lack 
of adequate recreational facilities, power is given for the appointment of 
five commissioners to act as Authority. The commissioners so appointed 
are directed to apply for a charter, setting out their appointment and 
the proposed name of the corporation, and to secure from the Secretary 
of State a certificate of incorporation. The boundaries of the Authority 
are declared to be the city limits and the area within ten miles from such 
limits. The commissioners are required to provide separate recreational 
facilities for white and colored. Provision is made for filling vacancies 
in membership of commission, and for reports. I n  the construction of 
the facilities, zoning and building laws are to he observed, but the prop- 
erty shall be exempt from taxation, and also exempt from the operation 
of Local Government Act or County Fiscal Control Act. Section 14 of 
the Act authorizes the city, in order to provide construction, repair or 
management of any Veterans' recreation project, to sell and convey with- 
out consideration or for a nominal coilsideration to an Authority within 
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such city any real property, and bind itself to the performance and 
observance of the agreements and conditions attached thereto. 

The conditions annexed to the deed which the City of Charlotte pro- 
poses to execute, are that the Charlotte Veterans' Recreation Center shall 
have the right to convey in fee simple the property thus conveyed in 
exchange for other real property, the property so conveyed or that for 
which i t  may be exchanged to be operated and maintained under control 
of the Commissioners of the Veterans' Recreation Center in accordance 
with the provisions of the Sct.  I t  is provided in the proposed deed that 
if the Charlotte Veterans' Recreation Center shall cease to exist or fail 
to maintain veterans7 recreational facilities on the property, or if the 
commissioners determine at  any time that the property is no longer 
needed for the purposes set forth in the Act, or that the number of 
veterans who wish to use the facilities offered is not sufficient to justify 
continuance of the project, then the property shall be sold by the com- 
missioners and the net proceeds used to establish a home for the aged in 
Charlotte or for an increase in the charity wards of Charlotte Memorial 
Hospital. 

By a vote of 7 to 2 the City Council of Charlotte adopted resolution 
directing the Mayor and City Clerk to execute deed for the Poplar Street 
property under authority of the Act for maintaining and operating a 
Veterans' Recreation Center in Charlotte, incorporating in the deed the 
terms and conditions above set out. The minority vote in the City 
Council was in opposition to the terms of the deed rather than the pur- 
pose of the conveyance. 

Judgment was rendered that the Act of the General Assembly was 
valid and the Charlotte Veterans' Recreation Center a public corporation 
validly created; that thereunder the City of Charlotte had full power to 
execute the proposed deed without consideration upon the terms and 
conditions set out; and that section 14 of the Act was constitutional and 
valid. The plaintiff's prayer for restraining order was denied. The 
plaintiff excepted and appealed. 

R o b i n s o n  & Jones  for plaintif f .  
J o h n  D. S h a w  for defendants .  

DEVIN, J. The taxpayers7 suit to restrain the proposed donation by 
the City of Charlotte of valuable real property for the purpose of pro- 
viding recreational facilities for persons who are now serving in the 
armed forces of the United States, or who have served in the war recently 
ended, presents questions of (1) the power of the General Assembly to 
authorize the gift, and (2)  the power of the city to execute the deed, ( 3 )  
in the form proposed. 
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,It the outset it  may be said that  there seems to be no coiistitutional 
limitation upon the power of the General Sssembly to create a corpora- 
tion for a public purpose. Art. V I I I ,  sec. l ;  Dickson v. Brewer, 180 
S. C., 403, 104 S. E., 887; Il'ebb v. Port Commission, 205 N .  C., 663, 
172 S. E., 377; Wells T. Bousing Authority, 213 N.  C., 744, 197 S. E., 
693. The legislative'power both as to the State and to political and 
administratire subdivisions thereof is restrained only by the limitations 
imposed by the State Constitution or that  of the United States. 

Fo r  the protection of the rights of individuals and to preserve the 
interest of the public from encroachment it is provided by Art .  I, sec. 7, 
of the North Carolina Constitution that  ('no nian or set of men are 
entitled to exclusire or separate emoluments or privileges from the com- 
munity but in consideration of public services." And in Art. I, see. 2, 
it  is declared that  "all gorernment of right originates from the people, 
is founded upon their will only, and is instituted solely for the good of 
the whole." And this is supplemented by the provision of Art. V I I ,  
see. 7,  which prohibits a city or other municipal corporation from con- 
tracting debts or levying taxes, except for the necessary expenses thereof, 
"unless by a vote of the majority of the qualified voters therein." 

Xanifestly, the State cannot authorize the City of Charlotte to donate 
its property, or to grant  privileges to one class of citizens not to be 
enjoyed by all, except in consideration of public services. I n  Brown v. 
C'ommissioners, 223 K. C., 744, 28 S. E .  (2d),  104, i t  was said the 
Legislature may not "lawfully authorize a municipal corporation to pay 
gifts or gratuities out of public funds." 

Are the services rendered by citizens called out to defend their country 
in time of war to be regarded as '(public services" within the meaning 
of Art. I, see. 7, of the Constitution? I t  was so held in  Hinton v. State 
Treasurer, 193 N. C., 496, 137 S. E., 669. See also People v. Wesf- 
clzesfrr Po. Safionnl Bank, 231 N. Y., 465. While the ~ervices  which 
have been rendered and are now being rendered by those for whom the 
facilities of the Veterans' Recreation Center are to  be provided were 
primarily rendered to the United States, they mere also rendered to an 
extent to each conmiunity constituting a compon~nt  part  of a comnlon 
country. Local units, members of the Kational Guard and National 
Guard Reserve were incorporated into the armed forces of the United 
States, together mith those called under the selective draft. Arver  c .  
L-. S., 245 r. S.. 366. "The service was public, the consideration is 
implied." Hinfon 7%. Sfnfe  Treasurer, supra. I n  that  case i t  was said, 
('Since the dawn of civilization the nations of the earth have always 
recognized an obligation to those of its citizens who bore arms in their 
defense. This obligation has been fulfilled in  many ways. Appropriate 
recognition of i t  has always served to encourage patriotism and the pro- 
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motion of the public welfare." "Services rendered in such a cause mui t  
necessarily be a public serrice." Xtnte zl. Clausen ,  113 Wash., 570. The 
~ re igh t  of authority in other states where the question of the validity of 
donations to service men follomhg World T a r  I v7as considered supports 
this view. See cases cited in  the I l i n fo r z  case, s u p m ,  and in Peop le  c. 
Tl'csfchester Co .  B a n k ,  supra .  I n  the last cited case the Court construed 
a clause in the New York Constitution similar to ours. but ~vhich  does 
not include the words "but in consideration of public services," as pro- 
hibiting an issue of bonds by the state to proride a bonus for veterans 
of World W a r  I, J u d g e s  Cnrdoza  and P o u n d  dissenting. See also R. R. Y. 
Forbes ,  188 N .  C., 151, 124 S. E., 132. 

The General Assembly has declared that it is in the public interest 
that  adequate recreational facilities be provided in populous cities for 
those now serving in or who have recently been discharged from the 
armed forces of our country, and the City of Charlotte has found the 
lack of such facilities there and that  in the public interest they are 
needed in  that  city. While not controlling, these findings and declara- 
tions are persuasive. X a r t i n  v. R a l e i g h ,  208 K. C., 369, 180 S. E., 786. 
I t  may  be noted that  from the area embraced in the Charlotte Center 
alone 19,000 persons hare  been called or hare  entered into the serrice of 
their country in this war, and that  2,000 have returned. The presence 
of a rapidly increasing number of soldiers and veterans who come to 
this territory, whether temporarily or for permanent residence, presents 
a problem in public service which it is thought may be solred in part  by 
the creation of the facilities proposed. 

I n  H i n t o n  v. X f a t e  Treasurer ,  supra ,  it  was held that  a statute setting 
aside a fund and creating an  administrative agency to  make loans for 
the purpose of enabling reterans of World W a r  I to purchase homes was 
within the legislative power, unrestrained by Art. I, sec. 7. I n  B r i d g e s  
v. Char lo t t e ,  221 N. C., 472, 20 S. E. (2d),  825, it was declared tha t  
payments from the retirement fund to teachers after they had ceased to 
serve were not offensire to  Art. I, see. 7, of the Constitution, in that  they 
were regarded as in the nature of delayed compensation for public serv- 
ices rendered, or delayed payments of salary. I n  X a r t i n  v. R a l e i g h ,  208 
N .  C., 369, 180 S. E., 786, an appropriation by the City of Raleigh for 
the hospitalization of the indigent sick and afflicted of the city was 
upheld; and the creation of a Por t  Commission as a State agency was 
held to be for a public purpose and the Act declared not offensive to 
the Constitution. W e b b  v. P o r t  C o m m i s s i o n ,  205 N .  C., 663, 172 S. E.. 
377. So also the creation of a Housing Commission was held to be for 
a public purpose and the use of municipal property in connection there- 
with approved, the purpose of the Act being to promote health, sanita- 
tion and good order. W e l l s  c. H o u s i n g  ; lu f l zor i f y ,  213 K. C., 744. 197 
S.  E., 693. 
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BRUMLEY Q. BAXTER. 

The power of a city to make appropriation for a public purpose was 
expressed by Chief Justice Stacy in  Briggs v. Raleigh, 195 N .  C., 223, 
141 S. E., 597, in  these words: "The primary role of municipal govern- 
ment is that of a protector of rights and not a giver of gifts, but if the 
end in  view be a public municipal one, it is the general holding that a 
city may aid by donation in proper instances, as well as by other means 
of assistance." 

The power of cities to dedicate real property for use as recreation 
centers and for other recreational purposes is expressly conferred by 
G. S., 160-156, and the exercise of this power was held by this Court to 
be in the public interest and for a public purpose. Atlcins v. Durham, 
210 N.  C., 295, 186 S. E., 330; White v. Charlotte, 209 N.  C., 573 (575), 
183 S. E., 730. I n  the Aflcins case, supra, the issuance of bonds for the 
acquisition of land for public parks and playgrounds in the City of 
Durham was upheld as a necessary expense. 

The constitutional limitation contained in Art. I, see. 7, has been 
frequently invoked by this Court to strike down legislation conferring 
special privileges not in consideration of public service. Simonton u. 
Lanier, 71 N .  C., 498; Ketchie v. Heclrick, 186 N .  C., 392, 119 S. E., 
767; Power Co. v. Elizabeth City, 188 N.  C., 278, 124 S. E., 611; S. v. 
Fowler, 193 N .  C., 290, 136 S. E., 709; Plott v. Perguson, 202 N .  C., 
446, 163 S. E., 688; Little v. Miles, 204 N .  C., 646, 169 S. E., 220; 
Edgerton v. Hood, Comr. of Banks, 205 N .  C., 816, 172 S. E., 481; 
Cowan v. Trust Co., 211 N.  C., 18, 188 S. E., 812; S. v. Warren, 211 
N .  C., 75, 189 S. E., 108; Realty Co. u. Boren, 211 N .  C., 446, 190 S. E., 
733; S. v. Dixon, 215 N .  C., 161, 1 S. E. (2d), 520; S. v. Harris, 216 
N.  C., 746, 28 S. E. (2d), 104. But where the motivation is for a public 
purpose and in the public interest, and does not confer exclusive privilege 
legislation has been upheld. Hudson v. Greensboro, 185 N.  C., 502, 117 
S. E., 629; Bm'ggs u. Raleigh, 195 N .  C., 223, 141 S. E., 597; S. v. 
Sasseen, 206 N.  C., 644, 175 S. E., 142; il'ewman v. Comrs. of Vance 
County, 208 N.  C., 675, 182 S. E., 453; Loan Gorp. v. Trust Co., 210 
N.  C., 29, 185 S. E., 482; Allen v. Carr, 210 N .  C., 513, 187 S. E., 809; 
8. u. Lawrence, 213 N.  C., 674, 197 S. E., 586; Lilly d Co. u. Saunders, 
216 N.  C., 163, 4 S. E. (2d), 528. 

We conclude that the objection to the validity of the Act authorizing 
the creation of the Charlotte Veterans' Recreational Center cannot be 
sustained. To justify declaring void an Act of the General Assembly, 
its unconstitutionality must clearly appear. Reasonable doubts are to be 
resolved in favor of its validity. 8. v. Brockwell, 209 N.  C., 209, 183 
S. E., 378. 

2. Has  the city power even with legislative authority to convey valu- 
able real property without monetary consideration for a public purpose 
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which is at the same time not a necessary purpose? I t  is admitted here 
that the property proposed to be conveyed was derived from the sale of 
other property which had been owned by the city for many years, and 
that it is not nolv used or presently needed for municipal purposes, and 
that this property may be regarded as equivalent to surplus funds in the 
treasury. Under the principle announced in Adams v. Durham, 189 
N.  C., 232, 126 S. E., 611, and Qoswick v. Durham, 211 N.  C., 687, 
191 S. E., 728, and Turner v. Reidsville, 221 N.  C., 42, the city would 
have power to appropriate surplus funds for a public purpose though it 
be not one which may be classified as a necessary purpose or expense. 
Holmes v. Fayetfeville, 197 N .  C., 740, 150 S. E., 624; Nash v. Monroe, 
198 N .  C., 306, 151 S. E., 634; Mewborn v. Kinston, 199 N .  C., 72, 154 
S. E., 76; Burleson v. Board of Aldermen of  Spruce Pine, 200 N .  C., 
30, 156 S. E., 241. A limitation upon this principle, however, was 
pointed out in Sing v. Charlotte, 213 N. C., 60, 195 S. E., 271. I n  that 
case it was held that funds in the city treasury derived from taxation, 
though labeled "contingent fund," could not be used for a public purpose 
which was not a necessary expense, without a vote of the people. The 
distinction between the Sing case, supra, and the Adams case, supra, 
mas that in the latter no question of taxation or credit was involved. 
The purchase of property from surplus funds was within the power of 
the city (Goswick v. Durham, 211 N.  C., 687, 191 S. E., 728), and the 
power to sell real property owned by the city in order to use the proceeds 
for the acquisition of other property for public use was upheld in Harris 
v. Durham, 185 N.  C., 572, 117 S. E., 801. 

3. However, we think the city should be restrained from executing deed 
for the city's property upon the terms proposed. 

While the making of provision for veterans7 recreational facilities, 
where the need therefor has been declared by the City Council, in accord 
with the enabling Act of the General Assembly, may, under the circum- 
stances here disclosed, come within the category of a public purpose and 
in the public interest, this should not be understood as affording the 
sole criterion for the disposition of the city's property upon the terms 
proposed. The public purpose so declared may constitute authority for 
the dedication of real property not presently required for other municipal 
purposes to he used in carrying out the purposes for which the Veterans' 
Recreational Authority was created, so long as the need continues, under 
the control of the city, with provision for reversion of the property or its 
equivalent in the event the purpose of the grant should cease and the 
property be no longer required or used therefor. But the Act under 
which the Veterans' Recreational Center was created may not be held to 
authorize the city to make an absolute grant of its property upon such 
terms that in the event the grantee determines the public purpose has 
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failed, or the recreational facilities placed thereon for veterans are not 
being sufficiently used, the grantee may dispose of the property in  its 
discretion and apply the proceeds to such charity as it may elect. Under 
the charter of the city (Public-Local Laws 1939, ch. 366), as well as 
general law (G. S., 160-229, 160-282), the powers of the city within 
respect to hospitals and prorisioiis for indigent sick are to be exercised 
by the City Council. Discretionary exercise of these powers may not be 
delegated. Xurphy 7;. Greensboro, 190 N .  C., 268 (277), 129 S. E., 614; 
Bowles v. Graded School, 211 K. C., 36, 183 S. E., 615. The purpose 
contemplated by the Act and the Resolution of the City Council to provide 
recreational facilities for veterans is necessarily of limited duration, and 
the ultimate disposition of the property would be placed beyond the 
control of the city. It is a sound principle of municipal law that  a city 
may exercise only such powers as are expressly granted, necessarily im- 
plied or essential to its purposes. dsheville v. Herbert, 190 N .  C., 732, 
130 S. E., 861; Xadry v. Scotland Seck ,  214 N. C., 461, 199 S. E., 618. 

I t  must be held that  the execution of the deed upon the terms proposed 
is beyond the power of the city and in  excess of authority conferred by 
the Act, and that  the motion for restraining order should have been 
allowed. 

The provisions in  the statute expressly authorizing conveyance of the 
property by deed would seem to supersede, for the public purpose therein 
declared, the city's charter provision that  sale of city property be a t  
auction. The statute declares that  i n  so far  as its provisions are incon- 
sistent with any other law the provisions of the Act shall be controlling. 
R. R. T .  Gaston County, 200 N.  C., 780, 158 S. E., 481; Kirkman c. 
Stoker. 201 X. C., 11, 158 S. E., 551; Bshecille u. Herbert, 190 N .  C., 
732, 130 S. E., 861. 

There 71-a. error in denying plaintiff's motion for a restraining order 
as prayed. 

E r r  or. 

(Filed 17 December, 1945.) 

1. False Imprisonment 3 1- 

A cause of action for false arrest or false imprisonment is  based upou 
the deprivation of one's liberty without legal process. It mag arise when 
the arrest or detention is without nnrrnat ,  or the warrant charge* no 
criminal offensc, o r  the n-nrmnt is roitl. or the perion axrested ih not the 
person named in the warrant. All that must be shonn i i  the deprivation 
of one's liberty without legal process. 
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2. Malicious Prosecution § 1- 

To sustain an action for malicious prosecution the plaintiff must show 
malice, \rant of probable cause, and the farorable termination of the 
former proceeding. 

3. Process § 15- 

One who uses legal process to compel a person to do some collateral 
act not within the scope of the process. or for the purpose of oppressioil 
or annog-ance. is liable in clamages in a common lam* action for abuse of 
process. I t  consists in the malicious misuse or misapplication of that 
process after i ssuu~ lce  to accomplish some purpose not ~ ~ a r r a n t e d  or com- 
manded by the writ. Evil purpose alone is not sufficient. The bad intent 
must finally culminate in the abuse. 

4. Process 9 16- 

I n  a n  action c~ delicto for damages for malicious abuse of process.  here 
the complaint alleges that defendant had a check of plaintiff, who had no 
funds in the bank and the checlr was dishonored, defendant 
caused a warrant to issue and plaintiff to be arrested, charged with a 
violation of the bad checlr law, the issuance of the ~var ran t  being in fur- 
therance of defendant's plan to collect his debt by criminal process, and 
a t  the trial plaintiff pleaded guilty or was found guilty. and pending judg- 
ment plaintiff paid the check and costs, defendant wrrendered the check 
and notified the magistrate that same was paid and judgment Tvas entered 
discharging plaintiff on payment of costs, no cause of action is stated and 
demurrer ore tcnrrs here sustained. 

SEAWELL, J., dissenting. 
DEVIX, J., concurs in dissent. 

APPEAL by defendant f rom Gwyn, J. ,  a t  N a y  Term,  1945, of R o w a s .  
C i r i l  action ex del ic fo  fo r  damages resulting f r o m  the abuse of crim- 

ina l  procees, heard on niotion to s t r ike certain allegations i n  the com- 
plaint.  

T h e  motion first came on for  hearing before the  clerk who allowed the  
motion t o  strike certain paragraphs and denied i t  as  to  others. TT'hen 
the  appeal  came c n  to be heard i n  the court below "the plaintiff. through 
counsel, states i n  open Court  t h a t  he elects to  sue upon malicious abuse 
of process only." Thereupon the judge o ~ e r r n l e d  the clerk and denied 
t h e  motion to s t r ike in  fofo .  T h e  defendant excepted and  appealed. 

T h e  plaintiff alleges i n  substance : 
O n  31 March,  1944, he borromed f r o m  defendant $25 to be paid in  two 

weeks plus 10 per  cent. A t  the same t ime he  executed and delivered t o  
defendant  a check for  $25 to be held as  evidence of the  loan. Defendant 
knew plaintiff had  no funds i n  or credit with the  bank 011 which the  
check was drawn but used the  check as  evidence of the  loan for  the pur-  
pose of falsely representing the loan as  a cash t ransact ion so as  to  enable 
h i m  to force collection thereof by cr iminal  process if necessary. 
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Thereafter plaintiff negotiated additional small loans on the same 
terms and conditions, but by reason of payments made and the credits to 
which he is entitled for penalties for usurious charges the plaintiff, on 
3 January, 1945, was not indebted to defendant in any amount. On said 
date, notwithstanding the plaintiff owed him nothing, defendant, for the 
sole purpose of collecting the loan of 31 March, 1944, maliciously, etc., 
caused plaintiff to be arrested charged with a violation of the bad check 
law on a warrant issued on the complaint of defendant; that the issuance 
of said warrant was in furtherance of the aforesaid plan and device of 
defendant to collect his alleged debt by criminal process. 

I t  being made to appear that plaintiff at  the time he gave the check 
had no funds in or credit with the bank on which it was drawn and that 
upon presentation payment thereof was refused the justice of the peace 
found plaintiff guilty of the violation of G. S., 14-106. 

The judgment was held open for one meek. Plaintiff was unable to 
pay counsel and give bond in any amount so as to appeal from the judg- 
ment that might be pronounced and "although this plaintiff was not 
indebted to the defendant in any amount, as his only alternative to 
remaining in custody and in jail until the February Term, 1945," of the 
Superior Court, he, before the expiration of the week, paid defendant 
the sum of $25 plus $6.40 accrued costs; that upon receipt thereof 
defendant surrendered the check and notified the magistrate his claim 
and costs had been paid ; that thereupon the magistrate entered judgment 
as follows : 

('After hearing the evidence in this case, it is adjudged that the defend- 
ant W. A. Melton tenders submission. I t  is further ordered and ad- 
judged that the defendant W. A. Melton be discharged upon payment of 
costs, as check has now been paid." 

Plaintiff did not submit. Instead he pleaded not guilty and gave 
evidence of the true nature of the transaction and was found guilty by 
the magistrate. 

The purpose of said arrest was to collect the alleged debt and humiliate 
and embarrass the plaintiff to such an extent that he would be forced and 
coerced to pay same; that said arrest was used to accomplish a purpose 
not contemplated by law and constitutes an unlawful, etc., abuse of 
process which in fact accomplished its unlawful purpose. 

He then alleges damages and prays the recovery of both compensatory 
and punitive damages. 

D. A. R e n d l e m a n  f o r  p la in t i f f ,  appellee.  
R. L e e  W r i g h t  f o r  d e f e n d a n t ,  appel lant .  
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BARNHILL, J. Upon the call of the case in this Court the defendant 
demurred ore tenus for that the complaint fails to state a cause of action 
for abuse of process. Decision thereon is determinative of this appeal. 

At common law there were a number of related causes of action devised 
to afford a remedy against the wrongful invasion of the liberty of an 
individual through the processes of the courts. 
d cause of action for false arrest or false imprisonment is based upon 

the deprivation of one's liberty without legal process. I t  may arise 
when the arrest or detention is without warrant, Allen v. Greenlee, 13 
X. C., 370; X. ?;. DeHerrodora, 192 N. C., 749, 136 S. E., 6 ;  Cook V. 

Hospital, 168 N .  C., 250, 84 S. E., 352; Hoffman v. Hospital, 213 N. C., 
669, 197 S. E., 161, or the warrant charges no criminal offense, Rhodes 
v. Collins, 198 h'. C., 23, 150 S. E., 492, or the warrant is void, or the 
person arrested is not the person named in the warrant. 4 Am. Jur., 81, 
see. 132. All that must be shown is the deprivation of one's liberty 
without legal process. 

To sustain an action for malicious prosecution the plaintiff must show 
malice, waxt of probable cause, and the favorable termination of the 
former proceeding. Miller v. Greenwood, 218 N.  C., 146, 10 S. E. (2d), 
708; Carpenfer v .  Hanes, 167 N .  C., 551, 83 S. E., 577; Stancill v. 
Underwood, 188 X. C., 475, 124 S. E., 845; Wingate v. Causey, 196 
X. C., 71, 144 S. E., 530; Xooney v. Nul l ,  216 N .  C., 410, 5 S. E. (2d), 
122, 125 A. L. R., 893; Ratuls c. Benne f f ,  221 N .  C., 127, 19 S. E. (2d), 
126. 

One who uses legal process to compel a person to do some collateral 
act not within the scope of the process or for the purpose of oppression 
or annoyance is liable in damages in a common law action for abuse of 
process. 1 Am. Jur., 176; R .  R .  v. Hardware Co., 143 N. C., 54; Lud- 
wick v. Penny,  158 N .  C., 104, 73 S. E., 228; Wright v. Harris, 160 
N .  C., 542, 76 S. E., 489; Grifin 71. Baker, 192 N .  C., 297, 134 S. E., 
651; Klander 2%. West,  205 S. C., 524, 171  S. E., 782. 

So then. while false imprisonment is the arrest and imprisonment 
without legal process and malicious prosecution is the prosecution with 
malice and without probable cause, abuse of process is the misuse of 
legal process for an ulterior purpose. I t  consists in the malicious misuse 
or misapplication of that process after issuance to accomplish some 
purpose not warranted or commanded by the writ. I t  is the malicious 
perversion of a legally issued process whereby a result not lawfully or 
properly obtainable under it is attempted to be secured. 1 Am. Jur., 
176; Stanford c. Grocery Co., 143 K. C., 419; R. R .  v. Hardware Co., 
138 N .  C., 1'75; Grifin ?;. Baker, supra; Abernethy v. Burns, 210 N .  C., 
636, 188 S. E., 97; Rlander v. W e s f ,  supra; X a r f i n  V .  Motor Co., 201 
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N. C., 641, 161 S. E., 7 7 ;  Ellis c. Tvellons, 224 S. C., 269; Rock c. 
dbrashirz, 65 A. L. R., 1280; Anno. 86 Am. St. Rep., 397. 

Evil  purpose alone is not sufficient. The bad intent must finally 
culminate in  the abuse, for it is only the latter which is the gist of the 
action. Carpenter v. Hanes, supra. Nor can a cause of action arise 
out of the issuance of the process alone. Abernethy c. Burns, supra. 
There is no writ until it  is issued. Hence there can be no abuse of a 
writ before its issuance. That  which does not exist cannot be abused. 

"Regular and legitimate use of process, though with a bad intention, 
is not a malicious abuse of process." 1 Cooley. Torts (3rd),  354; 
Wright c. Harris, supru; Luclwick v. Penny, supra; R. R. v. Hardware 
Co., 143 N.  C., 54 ;  Jerome c. Shaw, 172 N. C., 862, 90 S. E., 764; 
Italian Star Line v. C. S. Shipping Bd. E. F. Corp., 53 F. (2d),  359, 
80 A. L. R., 576, dnno.  p. 580;  dnno .  86 Am. St .  Rep., 397. 

When the allegations of the complaint are considered in the light of 
these principles of law, it becomes apparent that  no cause of action for 
malicious abuse of process is stated. 

The alleged conduct of the defendant in his business relations with 
plaintiff, if true, is not commendable. Even so, his conduct prior to the 
issuance of the warrant does not gire rise to a cause of action. 

Defendant had in his possession a check of the plaintiff. Plaintiff 
had no  funds in bank and the check was dishonored. Defendant caused 
a warrant  to be issued and plaintiff to be arrested, charged with a riola- 
tion of the bad check law. The issuance of said warrant was in further- 
ance of defendant's plan to collect his debt by criminal process. At the 
tr ial  the  plaintiff pleaded guilty (as shown by the judgment) or the 
magistrate found him guilty (as alleged by plaintiff). The pronouace- 
ment of judgment was held open for a week. I n  the interim plaintiff 
paid the check and costs. Defendant surrendered the check and notified 
the magistrate his claim had been paid. The  magistrate thereafter 
entered judgment discharging plaintiff on condition he pay the costs. 

Where then is the allegation of any act on the part of the defendant 
which constitutes the misuse of the process of the court? The magistrate 
did not pronounce judgment immediately, but this was not at the instance 
or on the request of the defendant. Was it to give plaintiff an oppor- 
tunity to  raise the money due the defendant? I t  is not so alleged. 

Defendant did not demand his money under threat of prosecution. 
H e  did not seek a judgment requiring plaintiff to pay. His  one and 
only act after the issuance of the warrant, as alleged by plaintiff, mas 
to accept his money together x-ith the cost as tendered by plaintiff, 
surrender the check, and notify the magistrate that he had been paid. 
I n  this there n as no perversion of the writ. 
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"Defendant's suit may have been unlawful, and the allegations upon 
which i t  was based m a y  have been false in fact, but he pursued the 
regular and usual procedure of the law." Wright ?;. Harris, supra. 

Jackson ?;. Telegraph C'o., 139 N. C., 347, is factually distinguishable. 
See Wright v. Harris, supra. 

. is  the complaint fails to state a cause of action for abuse of process, 
the questions presented by the appeal need not be discussed. 

Demurrer sustained. 

SEAWELL, J., dissenting: I n  dissenting, I should like to suggest a 
correction of an inadvertence in the statement. I think it will be found 
that  there was only one judgment by Fesperman, J. P., and this was 
made after defendant had been given a week to get u p  the money. The 
defendant carried this money, together with $6.40 costs, to Fesperman, 
and the judgment followed. This, of itself, is evidence to go to the jury 
of his control and abuse of the process under any label we might apply 
to the proceeding. 

The necessary elements in an  action for ~nalicious prosecution, as 
tersely stated in  J a f c  v. Stone, 114 Pac. (2d),  335, are (1) a judicial 
proceeding favorably terminated ; (2)  lack of probable cause; and (3)  
malice. Contrasted with an action for abuse of process, our own Court 
observed : "In an  action for malicious prosecution there must be shown 
(1) malice and ( 2 )  want of probable cause and ( 3 )  that  the former 
proceeding has terminated. R. R. v. IInrdzlm-e Po., 138 N. C., 175. I n  
a n  action for abuse of process it is not necessary to show either of these 
three things." R. R. 1 . .  IIardu'i;r~ Po., 143 N. C., 54, 55, 55 S. E., 422. 

With  theze handicaps removed, the romplaint states a cause of action 
for abuse of process. 

Imprimis, me must understand that  oppression under color of legal 
process, as a cause of action, doeb not necessarily fall either on one side 
or the other of a strict dividing line or become legally nonexistent. Not 
infrequently the same series of transactions may develop both infractions 
of duty with corresponcling legal liability. Thus while i t  is usually, and 
correctly, 'tated that  a cause of action for abuse of process arises when 
a writ is regularly issued and is used for an ulterior purpoce not author- 
ized by law, it is not meant that the proceedings leading u p  to its issue 
are impeccable or bonu fide, or free from condemnation of law. Procesq 
maliciously sued out, and without probable cause, may be the subject of 
abuse of process as xell  as p r o c w  the iscue of which is lawfully pro- 
cured. 

"The facts of a case may a t  once justify an action pither for malicious 
prosecution or for the abuse of process. I n  other words, an abuse of 
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process may occur in the course of a prosecution which has been mali- 
cious and wrongful throughout." 80 A. L. R., 581. Consouland v. 
Rosomano, 176 Fed., 481 ; UcGann 1). Allen, 105 Conn., 177, 14  Atl., 810; 
Brantley v. Rhodes-Haverty Furniture Co., 131 Ga., 276, 62 S. E., 222; 
Wright v. Harris, 160 N .  C., 542, 76 S. E., 489. 

This brings us to the question whether the motive and conduct of 
defendant in 'suing out and prosecuting the writ may be considered as 
within the constituent elements of abuse of process, and to what extent 
the factual situation throughout the transaction may determine whether 
the wrong inflicted on the plaintiff is properly abuse of process rather 
than malicious prosecution. Jackson v. Telegraph Co., 139 N. C., 347, 
51 S. E.. 1015. 

Abuse of process is variously defined in the texts and decisions as 
follows: "dbuee of legal process consists in the malicious misuse or 
misapplication of that process to accomplish some purpose not warranted 
in the writ. I n  brief, it is the malicious perversion of a regularly issued 
process whereby a result not lawfully or properly attainable under it is 
secured." 1 Am. Jur. ,  Abuse of Process, see. 2. "If a process, either 
civil or criminal, is wilfully made use of for a purpose not justified by 
the law, this is an abuse for which action will lie." 1 Cooley on Torts, 
3d Ed., p. 354. "An abuse of process is some unlawful use of the process 
for the accomplishment of some end foreign to the purpose for which i t  
may be issued." Carpenter v. Hanes, 167 N.  C., 551, 554, 83 S. E., 577. 

A more cautious approach to definition is made by the Court in 
Carpenter I ! .  Hanes, supra: "The illegality or maliciousness of the pro- 
ceeding leading up  to it [the issue of the writ] does not determine its 
abuse in law as much as the unlawful or oppressive use of it after it is 
h u e d  for the purpose of coercing or harassing the defendant in some 
way." 

Definitions of abuse of process ordinarily recapitulate case history 
rather than the inherent or substantial characteristics of the condemned 
practice. The individuation is therefore likely to neglect esceptiom 
which have long been recognized as giving rise to actionable abuse of 
process, because of the peculiar facts involved, their outstanding oppres- 
sion, as offensive to public policy as it is injurious to the individual, 
although an action for malicious prosecution might lie. These excep- 
tions do not base the abuse of process with technical strictness on conduct 
of the defendant subsequent to the issue of the writ. Instances are not 
wanting where the Court has found that the antecedent acts or the ~ e t  
purpose of the defendant, coupled with the unlawful issuing of the 
process for a manifestly ulterior purpose and its subsequent prosecution, 
all in close and continuous sequence, have been held to constitute abuse 
of process. 
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J a c k s o n  v. Te legraph  Co., supra,  cannot be disposed of on the theory 
that  i t  is distinguished by factual differences from the present case, or 
that  i t  is so distinguished in the H a r r i s  case, supra. W r i g h t  v. Harr i s ,  
supra ,  distinguished it, as abuse of process, from the case then being 
considered, malic ious  prosecution, and reiterated its authority. I n  nei ther  
the Jackson  case, supra,  nor Grainger  v. H a l l ,  4 Bing. K. C., 212 (33 
Eng. Com. Law, 325), the principle of which it adopts, did tlie defend- 
ant  do any act whatever with regard to the process a f t e r  it was  issued- 
they simply let nature take its course. 

I n  J a c k s o n  v. Te legraph  C'o., supra,  McManus, the agent of the de- 
fendant company, mas forbidden to go upon the premises of Jackson, 
the owner, to erect poles and wires. I n  order to secure the absence of 
Jackson while the poles could be erected and the wires strung, McManus 
swore out a warrant and caused his arrest. I t  is true that after the 
warrant was issued, McManus told the sheriff to arrest Jackson, but that 
was no more than the writ commanded. Stressing the declaration of 
McManus immediately before the writ was issued that  he would put 
Jackson ''out of the way," and that such was the purpose of the warrant, 
this Court held that Jackson had a good cause of action for abuse of 
process; and in a subsequent case, W r i g h t  v .  Harr i s ,  supra,  the Court 
declared the principle in the Jackson  case, supra,  to be analogous to that 
i n  Grainger  v. H a l l ,  supra. The facts in  the Qrainger  case, supra,  as 
stated in  W r i g h t  v. Harr i s ,  supra,  were these: 

''Plaintiff was on the eve of sailing from port in his smack, of which 
he was the master, and, as the declaration runs, upon plaintiff refusing 
to comply with an unjust demand for goods not embraced in the mort- 
gage given by plaintiff to secure his debt to defendants, on pain of being 
refused the proper registry or clearance for sailing, or to submit to any 
unlawful exaction by them, the latter thereupon, 'wrongfully and un- 
justly contriving and intending, as aforesaid, to imprison, harass, oppress, 
injure, and imporerish the plaintiff, and to cause and procure him to be 
arrested and imprisoned, and to prevent his making and prosecuting any 
voyages in his smack or vessel, and wholly to ruin the plaintiff thereby, 
they, well knowing that  plaintiff was entirely unprepared and unpro- 
vided with bail,' falsely and maliciously caused the arrest of plaintiff, 
under a writ of capias, which they had caused 'to be sued and prosecuted 
out of the Court of our Lord the King of the Bench at  Westminster,' 
for the purpose of using it, not to collect an  honest debt in a legal way, 
but to wrong and oppress the plaintiff. This case is much like that of 
Jackson  v. Telegraplz Co.,  supra,  which was decided by this Court, and 
has several times been cited by us as authority upon the subjects of the 
'abuse of process.' " 
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I t  ib indeed difficult to see why the bringing into existence of a false 
criminal warrant, with the immediate purpose of its abuse in the collec- 
tion of a debt, and the further prosecution of the case until this ulterior 
p u r p o s  is accomplished, could be classed otherwise than abuse of process, 
carrying with it u2, i n i f i o  the legal incidents and remedial procedure 
peculiar to that  form of action. I n  the c a v  a t  bar, just as in the 
Gruincjer c u e ,  supra, and the J(rclLson CUSP, S W ~ T U ,  the wrongful suing 
out of the proceks and its pro~ccution brought about in continuous 
sequence the expected conditions of duress of ~vhich  the defendant was 
the beneficiary, under conditions x~hicah a1.e hardly consistent with his 
innocence. 

I n  the ca-e at bar, taking the complaint to be true, we note a practice 
on the part  of the defendant vhich  is perhaps not unprecedented or 
inexperienced by the seeker after small loans or small credits. The 
defendant required the plaintiff, who sought to borrow $25, to sign a 
check for that amount, prepared by defendant and drawn indifferently 
on a bank in vhich,  as both of them knew, plaintiff had no money. 
I n  this way i t  might be made to appear that  it was a cash transaction; 
and plaintiff might be prosecuted for crime in case the loan was not paid. 
T i t h  that  purpose ill ~ i e w ,  defendant finally presented the check a t  the 
bank a i d  carried out his scheme of collection by causing plaintiff's 
a r r e ~ t .  I-Ic followed the procecutior; and during the interim of a week 
girell the plaintiff to get up the money, he not only received payment 
for the debt, which he ordinarily had the right to do, but also collected 
$6.40 colts. and reported that  fact to the justice of the peace, upon which 
his zeal for the public wellare rapidly cooled. The justice, in frank 
recognition of the character of the proceeding, ended the case "as the 
( h w k  had been paid." 

h t n e e n  the partie. who both knew that  at the time of drawing 
the c l i~ck  the drawer had no money in the bank, the check was no more 
tliali pn ackno~ledgment  of debt; and its use in the nlanner alleged is 
simllly t o  make thc libcrtp of the citizen the security for the debt, if the 
creditor can sucwecl in prostituting the process of the conrt to that  
ulterior purpose. . . 

1 am not 50 much intcre~ted,  in this caqc, in breaking up the vicious 
inlall loan practices as I am in removing the State of Xorth Carolina 
fro111 its ~hatlon-, and breaking up thc abuse of proces  which constitutes 
the security for thc loan and renders a nefarious businesq prosperous. 

I think the pleading *tatrs a c a n +  of action, and the dernurre~ ihoiild 
be overruled. 

DETIS, J., concl~r.. in dissent. 
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BESSIE  KELLY ANI) A S N I E  L. KELLY r. H. ELIZABETH KING, TRUSTEE. 
THE TOWK O F  CAROLINA BEACH, J. R. B R E W E R  AND WIFE, E T H E L  
31. BREWER, R. S. TT'ESTBROOI<. C. B. PARMELE, H. F .  S H A F F S E R ,  
AKD HOME REAL ESTATE LOAN A S D  INSURANCE GO. 

ROBERT J. PLUNMER AND WIFE, MARGARET J. PLUNMER, v. H. ELIZA- 
B E T H  KISG.  TRUSTEE. T H E  TOTVN O F  CAROLIXA BEACH AXD 

RICHARD S. TVESTBROOK. 

F R E D  H. RAYXOR AND LILLIE  FLOIZEKCE RAYNOR v. H.  ELIZABETH 
KIKG. ? \ R c ~ ~ E ,  T H E  TOTVN O F  CAROLINA BEACH AND RICHARD S. 
WESTBROOK. 

CARRIE R. PLUMNER r. H. ELIZABETH KING, TRCSTEE, T H E  TOWN O F  
CAROLINA BEACH, AXD RICHARD G. TVESTBROOK. 

0. C. CONSELLY AND WIFE, HATTIE  CONSELLY, v. H.  ELIZABETH KISG,  
TRUSTEE. T H E  T O W S  O F  CAROLINA EEACH, AND RICHARD G. 
TTESTBROOK. 

W. E.  SPOOKER AND WIFE, B E T T I E  C. SPOOKER, v. H. ELIZABETH 
K I S G ,  TRUSTEE, T H E  TOWN O F  CAROLINA BEACH, RICHARD 
WESTBROOK, HOME REAL ESTATE, LOAN AND INSURASCE COM- 
PAST,  IT. F. SHAFFsER A K D  C. B. PARillELE. 

IT. F. COX r. H. ELIZABETH KISG,  TRUSTEE, T H E  TOWN O F  CAROLIXA 
BEACH, AKD RICEIARD G. TVESTBROOK. 

IDA C' COX r. H. ELIZABETH RING, TRCSTEE, T H E  TOWX O F  CSROLIXA 
EEACH, A K D  RICHARD WESTBROOK. 

(Filed 17 December. 1913.) 

1. Boundaries s§ 1, 4: Waters and \Vatwrourses 5 1- 

While the general rule is that a clescription of land as  bordering on a 
11011-navigable stream carries to the thread of the stream, this is rebutted 
by words which clearly restrict the grant to the edge or shore of the 
stream ; and where the call is to a point on the margin of a swamp ilnd 
thence along the swamp, the common law rule ~vhich cnrrieu the riparian 
onner's title to the thread of the stream does not apply. 

The de~criptioll "to the high water mark" of a IIOII-narigable arm of the 
sea. a broad shallow sound, most of ~'i-l~icll is dry a t  low water and the 
deepest part of which ( a  ten-foot channel) does not exceed 3 feet a t  high 
water and is not over 10 inches a t  low n-nter, r e~ t r ic t s  or limits the con- 
reTance to the correctly located line of mcau high water as  indicated on 
the ground. Particularly is this so where the title to the marsh lands. 
lands co'i-erecl by water. was a t  the time the lots in question were laid off 
held by the State. subject to disposition by the State Board of Edncatioii. 
since title to swamp lands is presumed to be in that Board or it8 assigns 
until a ralid title to  snme is shown othernist'. G. S., 146-90. 
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There is no presumption that grantors, in a deed describing lands as  
running to the high water mark of a shallow sound most of which being 
dry a t  low water, intended to convey lands beneath the TI-aters of the 
sound. 

4. Boundaries 8 3a: Damages § la- 
Where the deeds, under which plaintiffs claim, describe their lots a s  

fronting on a certain avenue and extending back to the high water mark 
of a shallow sonnd, their rights a r e  limited by the express words of their 
deeds, and the boundaries of their lots may not be extended beyond the 
high water marl; of the sound as  it  existed a t  the time their titles were 
acquired; and their titles and right of possession may not be extended to 
embrace lands which were then covered by the waters of the sound, nor 
include the use of such waters for practical or esthetic purposes. And 
upon the filling in of the sound by defendants and others, within the limits 
of the previous high water mark, the loss of access to the waters or 
deprivation of view suffered by plaintiffs is darnnum absque injuria. 

5. Boundaries § 1- 
What are the boundaries of a deed is a question of law for the court. 

Where they are  is a question of fact for the jury. 

6. Boundaries 9 3d- 
Where lots are  sold by reference to a recorded plat, the effect of refer- 

ence to  the plat is to incorporate i t  in the deed as  part of the description 
of the land conveyed. And if the deed contains two descriptions, one by 
metes and bounds and the other by lot and block according to a certain 
plat or map, the controlling description is the lot according to the plat, 
rather than the one by metes and bounds. 

7. Boundaries 3a- 
Ancient grants offered, without sufficient evidence to show their loca- 

tion so as  to cover the locus in quo, a re  not admissible in evidence. 

APPEAL by  plaintiffs f r o m  Fr i z ze l l e ,  J., a t  Apr i l  Term, 1945, of NEW 
HANOVER. Affirmed. 

These were actions to determine plaintiffs' t i t le to  certain lots i n  the  
T o w n  of Carol ina Beach, based upon  allegations tha t  by  the acts of t h e  
defendants t h e  plaintiffs have been deprived of rights therein with 
respect t o  Myr t le  Grove Sound. T h e  eight cases entitled as  above mere 
consolidated f o r  trial,  the causes alleged and  the  relief sought being sub- 
s tant ial ly  the  same i n  each. 

T h e  substance of the  several complaints was t h a t  the  p lah t i f f s  named 
therein h a d  bought lots i n  a subdivision originally laid out, platted, and 
mapped  by  t h e  h'ew Hanover  Trans i t  Company, f r o m  which by m e s n e  
conveyances plaintiffs' titles were derived, a n d  t h a t  these lots fronted on 
Carol ina Beach Avenue N o r t h  a n d  extended back therefrom westmardly 
to  Myr t le  Grove Sound. I t  was alleged i n  each case tha t  the plaintiffs 
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therein were owners in fee and in possession of the described lots, and 
that the defendants had wrongfully invaded plaintiffs' rights therein by 
filling in the western end of said lots and constructing a road thereon, 
thereby cutting off the plaintiffs from the waters of the sound. 

I n  the case of plaintiffs Kelly the lot was described as Lot 2 in Block 2, 
according to the map of the northern section of Carolina Beach and as 
extending about 175 feet westwardly from Carolina Beach Avenue h'orth 
"to the high water mark of Myrtle Grove Sound." 

I n  the Robert Plummer case the lot was described as Lot 4 in Block 12, 
according to map recorded in Book 73, pages 32 and 33, New Hanover 
Registry and extending westwardly from Carolina Beach Avenue North 
"to the high water mark of the eastern side of Myrtle Grove Sound; 
thence southmardly along said high water mark or line of the eastern 
side of Myrtle Grove Sound." 

I n  the Carrie Plummer case the lot is described as Lot 5 in Block 2, 
according to map of J. L. Becton, C.E., and extending westwardly from 
Carolina Beach Avenue North "to the high water mark of Myrtle Grove 
Sound; thence northwardly along the high water mark of Myrtle Grove 
Sound.'' 

I n  the Connelly case the lots were described as Lots 2 and 3 in Block 
10, according to original plat of northern extension of Carolina Beach, 
and extending westwardly from Carolina Beach Avenue North about 150 
feet "to the high water mark of Myrtle Grove Sound." This lot has 
since been conveyed to G. C. Bordeaux, who by order has been made 
party plaintiff. 

I n  the Spooner case the lot was described in the complaint as bounded 
on the east by Carolina Beach Avenue North, and on west by the run of 
Myrtle Grore Sound, but in the deed to plaintiffs in this case, offered in 
evidence, the lot is described as "Lot No. 9 in Block 8, as shown by the 
official map and plan of Carolina Beach as surveyed, platted and mapped 
by J. L. Becton, C.E., and duly recorded in Book 73 in office of Register 
of Deeds of New Hanorer County, reference to which map is hereby had 
for a more particular description of the land and premises conveyed." 

I n  the W. F. Cox case the lot was described as Lot 6 in Block 4, 
according to maps and plans of Carolina Beach by J. L. Becton, C.E., 
and extending westwardly from Carolina Beach Avenue North 125 feet 
('to high water mark of Myrtle Grove Sound." 

I n  the Ida C. Cox case the lot is described as Lot 4 in Block 14, 
according to official map or plan of a part of Carolina Beach prepared by 
Becton and Humphrey, C.E., "reference being had to said map or plan 
for a complete description of the lot herein conveyed." 

I n  the Raynor case the lot was described as Lot No. 1 in Block 6, 
"according to the original map of Carolina Beach Northern Extension," 
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and as extending westmardly from Carolina Beach Arenue S o r t h  125 
feet ('to the low water mark of Myrtle Grove Sound." 

I t  was alleged in each complaint that the back or western end of the 
lots described extended to Myrtle Grove Sound, and that  if the sound 
was navigable water the plaintiffs were entitled to haae the same open, 
and if non-narigable the lot extended to the thread of the stream; that  
the use of the water for boating and other purposes was a valuable 
appurtenance to the lots. I n  the Kelly case damages were asked ((on 
account of the foregoing conduct of the defendants" in the sum of $1,000. 

Each suit purports to have been brought under the Uniform Declara- 
tory Judgment Act to ascertain and declare plaintiffs' rights and title, 
to the end that  plaintiffs be adjudged to be the o~vners of described lots 
running back to the present waters of the sound. 

The defendants filed ans-rver to each complaint in which they denied 
the plaintiffs' claims and in one or more of the answers alleged that  under 
a deed from the State Board of Education they own the land west of the 
western boundary of plaintiffs' lots, and deny invasion of any right or 
title of plaintiffs. I t  was admitted that a street over and along a portion 
of the land covered by defendants' deed and later reclaimed had been 
laid out and dedicated to public use. 

At  February Term, 1942, the court ordered a compulsory reference, 
finding that a complicated question of boundary was involved, requiring 
personal view of the premises, and named Hon. D. H. Bland of the 
Goldsboro Bar  as referee. Plaintiffs exce~ted  to the order of reference 
and reserved right to  jury trial. After hearing all the evidence, the 
referee made full findings of fact and submitted his conclusions of law 
thereon, wherein he recommended that  upon all the evidence judgment 
of nonsuit should be entered as t o  all defendants in each cape; that in any 
event nonsuit should be entered as to defendants Vestbrook. and J. R. 
Beaver and wife; that  if nonsuit be not proper upon all the evidence 
tha t  judgment should be entered that  plaintiffs are owners of their re- 
spective lots up  to the boundaries as determined, and that  plaintiffs have 
sustained no damage from the work of reclaiming defendants' land, and 
are not entitled to  recover further herein. 

The plaintiffs excepted to each and all of the material findings of fact 
and conclusions of law in the referee's report, and demanded jury trial 
upon issues presented in each case. Upon the hearing in the Superior 
Court the plaintiffs offered a portion of the eridence which had been 
taken and reported by the referee, and rested their cases. The defendants 
moved for judgment of nonsuit in each case, and the several motions 
were allowed. 

From judgment dismissing the actions, the plaintiffs appealed. 
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KELLY O. KING. 

Poisson & Campbell and Isaac C .  Wright for plaintifs. 
Emmett H.  Bellamy for the defendant Town of Carolinii Beat h .  
Bellnmg 4 Bellamy and Kellum & Humphrey for other clefencla~zfs. 

DEVIA-, J. The several plaintiffs named in the caption instituted their 
actions against the defendants for substantially the same cau:es, and for 
conrenience thefie vere  consolidated for trial. For  the same reason, 
since the rights of the parties involved in the several appeals are to  be 
deternlined according to the same legal principles, the question; prr- 
sented, except as noted, will be considered as applicable to all. 

These actions were brought for the purpose of having plaintiffs' rights 
i n  and to described lots in the Town of Carolina Ceach determined with 
respect to access to and use of the waters of Myrtle Grore Sound, from 
which plaintiffs allege they hare  been deprived by the filling in by the 
defendants of a portion of the sound. 

Their contention is that as their deeds designate Myrtle Grore Sound 
as the western boundary of their lots, they may not lawfully be cut off 
from the waters of the sound by the interposition of reclaimed land 
which no1v separates them from the sound; and that vhile some of the 
deeds describe the lots as extending to the high water mark of the sound, 
if the sound be regarded as navigable water defendant; have wrongfully 
deprived them as riparian owners of access to the waters of the sound; 
and that  if. as found by the referee and approaed by the court, the sound 
be regarded ab non-naoigable, the plaintiffs' westem line;: would extend 
to the thread or channel of the stream. 

A11 examination of the evidence reported by the referee which was 
offered by the plaintiffs, incSuding the various detailed maps, leads to 
the conclusion that  Myrtle Grove Sound where it bordered plaintiffs' lots 
could not be classed as a navigable stream. This sound at its head a t  
Carolina Beach, on its eastern side, Tvas a n-ide shallov salt marqh which 
a t  high tide naq covered TI-ith va ter ,  ra ry ing in depth from IS inches to 
zero. On the n-estern side n-as a channel which a t  high tide at deepest 
point did not exceed 3 feet in depth, and a t  low tide the va t e r  wa; con- 
fined to a channel some 10 feet n ide  and S or 10 inchea deep. These nere  
facts found by the referee with no substantial contradiction in the evi- 
dence offered by the plaintiffs. Ins. Co. .I.. Parmele, 214 N. C., 63. 1 9 7  
8. E.. 714. 

The litigation -with nhich we are here concerned gren out of the fact 
that  the land lying n i th in  the lirnitq of Myrtle Gr0.i-e Sound. which 
extelltier1 north from it$ southern head a distance of several ~nileq and 
ro~erecl in all more than two thousand acres. vaq regarded by the State 
Board of Education a-- coming ~vi th in  the terms of the statute. G. S., 
146-4, and the board conveyed to  the defendants the land included in  the 



714 I N  T H E  S U P R E M E  COURT. [225 

sound a t  its head where i t  adjoined plaintiffs7 lots. The defendants 
thereafter undertook-to dredge a channel along the western side of the 
sound and to cast the soil thereby excavated upon the eastern portion so 
as to  reclaim land up to the line of the eastern edge or high a-ater mark 
of the sound. Upon this reclaimed land  as laid out a street or road, 
and upon a portion of it was erected the Town Hal l  of Carolina Beach. 

The plaintiffs, however, maintain that  under their deeds the western 
boundaries of their lots extend to the center of the channel, and hence 
that  the filled in land and street were placed upon their property. The 
determinative question for decision is whether plaintiffs have any rights 
in the land west of the high water mark of the sound. 

While the general rule is that  a description of land as bordering on a 
non-navigable stream carries to  the thread of the stream, Rose u. Frank-  
l in ,  216 K. C., 289, 4 S. E. (2d),  876; W a l l  v. Wall, 142 N. C., 387, 
55 S. E., 253, this is rebutted by words which clearly restrict the grant  
to the edge or shore of the stream. 8 A. J., 762, 11 C. J. S., 577. I t  was 
held in  Rowe c. Lumber  Co., 128 K. C., 301, 38 S. E., 896, and reaffirmed 
with modification in Rowe v. Lumber  Co., 133 K. C., 433, 45 S. E., 830, 
that  where the call is to a point on the margin of a swamp and thence 
along the swamp, the common law rule which carries the riparian owner's 
title to the thread of the stream does not apply. This principle xTas the 
basis of the decision in Oemler v. Green, 134 Ga., 198, and in 1T'elder v. 
State  (Tex. Civ. dpp . ) ,  196 S. W., 868. Numerous other cases are 
collected in  the annotation in  74 A. L. R., 620, 623. Tl'e think the 
description "to the high water mark" of a non-navigable arm of the sea, 
a b y a d  shallow sound, such as is here disclosed by the evidence. restricts 
or limits the conveyance to the correctly located line of mean high water 
as indicated on the ground. 8 A. J., 757, 11 C. J. S., 576. Particularly 
is this LO where the title to the marsh lands, lands covered by water, was 
a t  the time these lots xi-ere laid off held by the State subject to disposi- 
tion by the State Board of Education, since the title to swamp lands is 
presumed to be in that  board or its assignees until a valid title to such 
land is shown otherwise. G. S., 146-90. Nor is it  to be presumed that  
plaintiffs' grantors intended to convey land beneath the waters of the 
cound. Guano Co. v. Lumber Co., 146 N.  C., 187, 59 S. E., 538; S i l e s  
7.. Cedar Poin t  Club ,  175 U. S., 300. 

Since the deeds under which the plaintiffs claim describe their lots, with 
exceptions hereinafter noted, as fronting east on Carolina Beach Arenue 
North and extending back westwardly to the high water mark of Myrtle 
Grore Sound, it follows that  plaintiffs7 rights thereunder are limited by 
the pxpress words of their deedq. and the boundaries of their lots may not 
be extended beyond the high water mark of the sound as it existed a t  the 
time their titles were acquired. Plaintiffs7 titles and right of poqsession 
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may not be extended to embrace land that  was then covered by the waters 
of the sound, nor include the use of the waters for practical or  esthetic 
purposes. I f  the defendants or others filled in the eastern portion of 
the sound within the limits of the previous high water mark, under the 
circumstances here disclosed, the loss of access to the waters or depriva- 
tion of view must be regarded as damnurn absque injuria. 

F o r  the purposes of these actions, the titles of plaintiffs to the lots 
described in their deeds as fronting on Carolina Beach Avenue North 
and extending back or westwardly to the high water mark of Myrtle 
Grove Sound may be regarded as uncontroverted. While the defendants 
formally denied the plaintiffs' allegations of title, in the Kelly case the 
defendants allege title in themselves in  the tracts of land conveyed to 
them in the deed from the State Board of Education, and admit tha t  the 
eastern boundary of their  land, which is ~vholly within the limits of 
Myrtle Grove Sound, constitutes a common boundary between the lands 
belonging to defendants and the plaintiffs. And the referee reports the 
contention of the defendants as being that  the western boundary of the 
lots claimed by plaintiffs is the mean high water mark of the sound 
which has been correctly located, and that  plaintiffs own nothing beyond 
so f a r  as the marsh land of the sound is concerned, title to which was 
vested by law in the State Board of Education and by said board con- 
veyed to defendants. T o  this statement of their position defendants did 
not except. 

What  are the boundaries of a deed is a question of law for the court. 
Where they are is a question of fact for the jury. Xcull v. Pruden, 92 
N .  C., 168;  Rose v. Franklin, 216 N .  C., 289, 4 S. E. (2d), 876. Upon 
the evidence offered we reach the conclusion that  i t  has been correctly 
determined that  by the express language of the conveyances under which 
plaintiffs claim, the western boundaries of their lots are confined to the 
high water mark on the eastern side of the sound. 

It will be noted, however, that  the deeds in two of the cases do not 
specifically call for  the high water mark of the sound as the western 
boundary. I n  the Raynor case the western boundary was referred to in 
the deed as "the lorn. water mark of Myrtle Grove Sound," but the lot is 
further described in  the deed as being designated and known as Lot No. 1 
in Block 6, according to a map of Carolina Beach prepared by J. L. 
Becton, C.E., and duly recorded. By reference to this map, which was 
offered in evidence, i t  appears that  this, like all the other lots, had a 
frontage of 50 feet and that  the western boundary of this lot was the 
high water mark of the sound. Furthermore, according to a survey and 
recorded map made by M. H. Lander, C.E., before the sound was filled 
in, the distance a t  this point from the avenue to high water mark of the 
sound was 125 feet on northern side and 137 feet on south side of said 
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lot, while the dimensions of this lot extending westward was shown on 
the niap of Becton and Humphrey, on the south side, as 100 feet, and 
hence did not estend beyond the high mater niark. I n  the Spooner case 
the lot was described in the complaint as bounded on the west by the run  
of Xyr t le  Grove Sound. but the deed offered in  evidence describ~d the 
lot only as "lot KO. 9 in Block 8, as shown by the official map and plan 
of Carolina Beach as surveyed, platted and mapped by J. L. Becton, C.E., 
and duly registered in  Book 73 in  the office of the Register of Deeds of 
Xew Wanover County, reference to which said maps is hereby had for a 
more particular description of the lands a n d  premises hereby conveyed." 
The map referred to, which was in evidence, shows the vestern boundary 
of Lot 9 as the high mater mark of the sound. The western line of this 
lot (as well as that of the other lots) is sho~vn as practically straight. 

I t  ~ e e m s  to have been established by numerous decisions of this Court 
that where lots are sold by reference to a recorded plat, the effect of 
reference to the plat is to  incorporate it in the deed as a part of the 
dcscription of the l a i d  conveyed. E l i z a b e t h  City v. C o m m a n d e r ,  176 
N. C., 26, 96 S. E., 736. As was said in  Collins v. L a n d  Co., 128 IS. C., 
563, 39 S. E . ,  21. "a map or plat referred to in a deed becomes a par t  
of the deed as if it  were written therein." Ins. Co .  v. Carol ina Beach, 
216 X. C., 775, 3 S. E. (2d),  21;  Pearson  v. Allen, 151 Mass., 79. 
"Where a deed contains two descriptions, one by metes and bounds and 
the other by lot and block according to a certain plat or map, the con- 
trolling description is the lot according to the plan, rather than the one 
by metes and bounds. S a s h  c. R. R., 67 N. C., 413." H a y d e n  v. I l a y d e n ,  
178 S. C., 259, 100 S. E., 515; 130 -4. L. R., 643, note. ,Ipplping these 
principles to the evidence in this case, i t  follows that  the high water 
mark of the sound must be regarded as the western boundary of all of the 
lots of the plaintiffs. 

The defendants in their answer in the Kelly case rlaini title to the 
swamp and niarsh land originally covered by the waters of Myrtle Grove 
Sound and west of the eastern high water mark of' the sound, under a 
deed from the State Board of Education. This area they have partially 
filled in and reclaimed. I n  order to attack the ~ a l i d i t y  of defendants' 
deed, the plaintiffs sought to show that  this land was covered by ancient 
grants previously issued by the State. But  the referee found and the 
court apparently approved that  plaintiffs had failed to offer sufficient 
eridence to show the location of either of the grants offered so as to cover 
the locus. The only suryeyor offered had attempted to plat the grants 
but no actual surrey had been made. Plaintiffs made no effort to  con- 
nect their titles with any of the grants referred to. We concur in the 
~wl ing  of the referee in holding these grants inc1:fficiently located to be 
adnlissible in evidence. But in a n r  event the extension of plaintiffs' lots 
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to the west must be held limited by the high water mark of the sound at 
the time the reclamation was undertaken and title beyond that line has 
not been shown. I f  plaintiffs' actions be considered as laying the founda- 
tion for claims for damages for wrongful invasion by defendants of 
plaintiffs' rights in respect to the described lots, they would seem to be 
without support i n  the evidence. Nor  does the record disclose any 
evidence that  the value of plaintiffs' lots has been thereby impaired. 

Plailztiffs cite Cornelison v. Hammond, ante, 535, as authority against 
a nonsuit, considering the question involved as  being one of boundary 
only, but that  case was a processioning proceeding under G. S., 38-1, 
instituted for the purpose of determining where the line in controversy 
between adjoining landowners should be located; that  is, which of two 
claimed lines was the true one. Here the question is (1) what is the 
western boundary line of plaintiffs7 lots, and ( 2 )  whether plaintiffs have 
any rights beyond that  line which have been invaded by the defendants. 

Upon all the evidence and after plenary hearings the referee recom- 
mended in his carefully prepared and comprehensive report that  judg- 
ment of nonsuit should be entered by the court. This view was adopted 
by the learned judge who heard the case below, and after a careful con- 
sideration of the record and evideuce offered we are constrained to con- 
cur i n  this ruling. 

We think the plaintiffs have failed to offer sufficient evidence to entitle 
them to  present their several causes to the jury, and that  the judgment 
of nonsuit should be 

Affirmed. 

TTIRGIE 31. TTSINGER. EXECUTRIX OF GEORGE E. TPSINGER. r. (:OBLI: 
DAIRY PRODUCTS. A C~PARTNER~HIP COXPOSEI) OF GEORGE S. ('OHl,E. 
MAE C. COBLE A N D  FRANK BUCK, Trtr STEE. 

(Filed 17 December, 1943. ) 

1. Negligence 17a- 

Negligence is not to he presumed from the mere fact of injury or that 
testator was killed. 

2. Negligence 5- 

I11 an action to recover damages for wrongful death allegedly resulting 
from actionable negligence, the plaintiff must show: First, that there has 
heen a failnre on the part of defendant to exercise proper care in the per- 
formance of some legal duty which defendant owed plaintiff's testator 
under the circumstances in which they were placed; and second, that such 
negligent brencl~ of duty was the proximate cause of the injury which 
proiluced the death-a cause that produced the result in continnous 
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sequence, and without which i t  would not have occurred, and one from 
which any man of ordinary prudence could have foreseen that  such result 
was probable under the facts as  they existed. 

3. Negligence § l9a: Trial 9 22a- 

There must be legal evidence of every material fact necessary to support 
a verdict. If the evidence fails to establish any one of the essential ele- 
ments of actionable negligence, the judgment of nonsuit must be affirmed. 
Whether there is enough evidence to support a material issue is a matter 
of law. 

4. Automobiles § 1%: Negligence § 5- 

Where the violation of a statute relative to  the operation of a motor 
vehicle upon the highway is  negligence per se, such violation must be a 
proximate cause of injury to become actionable. 

5. Automobiles l8c :  Negligence 3 l7a- 

The operator of a motor vehicle on a public highway may assume and 
act upon the assumption that a pedestrian will use reasonable care and 
caution commensurate with visible conditions, and that  he will observe 
and obey the rules of the road. 

6. Automobiles @ I%, 18g- 
In  an action by plaintiff to recorer damages for the wrongful death of 

plaintiff's testator as  a result of alleged negligence, where plaintiff's 
evidence tended to show that plaintiff's testator mas struck and killed by 
defendant's truck, in crossing a highway from a neighbor's to his own 
home, a t  a point other than a marked cross-walk and not within an nn- 
marlred cross-walk a t  an intersection, there being a t  the point of crossing 
an unobstructed view of the road from three hundred yards to a quarter 
of a mile in the direction deceased was facing and from which the truck 
was approaching, without evidence of anything to give notice to the oper- 
ator of the truck that  deceased was unaware of its approach and would 
not obey the law of the road and without evidence a s  to how close the 
truck was to him when he started across+xcept that  deceased mas hit 
by the side of the truck near the center of the highway, there is no evi- 
dence that  the driver of the truck failed to exercise due care to  avoid 
colliding with deceased or  from which to infer that  a failure to give 
warning by sounding the horn was a proximate cause of the collision, and 
there is evidence of contributory negligence in deceased's failure to yield 
the right of way, and judgment of nonsuit was proper. 

APPEAL by  plaintiff f r o m  Olive, Xpecial Judge, a t  F e b r u a r y  Term,  
1945, of D A ~ I D S ~ N .  

Civil action to  recover f o r  alleged wrongful death, G. S., 28-172, 

et seq. 
Plaintiff i n  her  complaint alleges actionable negligence. Defendant 

answering denies mater ial  allegations of complaint, a n d  pleads contribu- 
to ry  negligence of plaintiff's intestate. 
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From the pleadings i t  appears that these facts are uncontroverted: 
(1)  About 3 :30 o'clock p.m. on 21 March, 1944, George E .  Tysinger, who 
resided on the north side of U. S. Highway No. 29, about three miles 
south of Thomasville in Davidson County, North Carolina, was killed 
when stricken by a loaded truck of defendants, operated by Richard 
Draughan as their agent and employee on their business, as he, the said 
Tysinger, was in the act of crossing the said highway from the south side 
thereof to, and in front of his home on the north side. (2) Said highway 
curves to "the left just beyond and northeast of the said Tysinger home." 
(3)  On said date the highway was "smooth and dry." S n d  (4) plaintiff, 
Virgie M. Tysinger, is the duly qualified executrix of George E. Tysinger, 
deceased. 

And on the trial below the evidence offered by plaintiff tends to show 
these facts: The highway from Lexington toward Thomasville at  the 
point in question is 22 feet wide with shoulders on each side estimated 
by one witness to be 6 to 8 feet in width, and by another from 9 to 14 
feet. The defendant's truck was traveling from the direction of Lexing- 
ton toward Thomasville. To one so traveling, the Tysinger home is on 
the left of the highway. On the opposite or right side of the highway is 
the R. W. Everhart home, which is nearer to Thomasville than is the 
Tysinger home. The edge of the porch of the Everhart home is about 
9 feet from the right edge of the hard surface of the highway. I n  going 
from the Everhart home to the front of Tysinger home, "to cross 
straight," one would have to wblk up the highway a little toward Lexing- 
ton and then cross. From the Everhart home, according to testimony 
of Mr. Everhart, "You can see a quarter of a mile down towards Lexing- 
ton. There is no obstruction.'' According to another, "The driver 
driving the Coble truck . . . could see a man on the highway in front 
of or near the Tysinger home a distance of approximately 300 yards." 
And in the judgment of another, "As you approach the Tysinger home 
toward Thomasville the driver of the truck can see about 300 yards." 

Mr. Everhart, who was the only eyewitness, testified: "I lived sort of 
right in front of George Strange's (referring to deceased) house . . . 
I saw deceased standing in my yard talking. I t  was just a little before 
it happened. I started to my porch when it happened. I looked around 
and saw Mr. Strange (referring to deceased) going across the road, and 
the side of the truck hit him . . . He was walking pretty rapid. I 
didn't hear any sound or signal from the truck. I didn't hear any 
brakes applied . . . When I first saw the truck it was cutting over kind 
of left toward Thomasville. I t  knocked it up the road just a piece- 
about thirty feet. The body was lying just above my house-right in the 
center of the road . . . the truck was making pretty rapid speed." And 
on cross-examination, this witness continued: "I was talking to George 
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Strange (again referring to deceased) in  my  front  yard on the left side 
next to Lexington . . . I was standing right a t  edge of m y  porch when 
I was talking to Strange . . . When I stopped talking to Strange I 
turned toward Thomasrille, going around the side of the house. When 
I got to the corner I turned and looked. The contact was to the side of 
the truck. Q. When you looked you saw Mr. Strange starting across the 
highway? A. Yes, sir. Q. And you saw him continue across the high- 
way into the side of the truck 1 ,I. When I got the glance of it he was 
right i n  the center of the road. Q. You saw him starting across the road 
when you first looked? A. Yes, sir. Q. H e  kept going right into the side 
of the t ruck?  H e  ~ ~ a l k e d  right into the side of the truck, didn't h e ?  
A. The side of the truck hit  him. Q. The contact was on that side of the 
t ruck?  A. Yes, sir.'' 

The  witness R. L. Lopp testified: '(I h a ~ e  a saw mill there on the 
right hand side of the highway as you go toward Thomasville. I t  is 
about 100 yards from the highnay. Froin the saw mill you cannot see 
the highway right in front of George's hofie, but just a little beyond you 
can see it. I was a t  the saw mill under the planer shed . . . when 
George Tysinger was killed. This planer shed is an open shed . . . I 
heard the truck coming and it hit something; it made a thud like, and I 
looked u p  and saw the truck swerving across the road and it was on the 
shoulder. I saw the truck on left side of the highway . . . going toward 
Thomasville . . . After hearing it approach, and after hearing a thud, 
I looked around and saw the truck. 111 my opinion the truck was r ~ m -  
ning 45 miles per hour. Then I walked 011 up the road. At the time I 
heard the truck, I don't recall hearing any sound (of a horn or brakes) 
a t  all, only some old cans or something made a powerful racket i11 the 
truck. When I looked around and saw it, the truck mas moving at a 
high rate of speed and turning crossways and it was twisting about and 
it was going off the highway. When 1 .an- the truck i t  mas on a fill 
from the highway . . ." 

Then on cross-exanlinatiol1, the witness continued : "The shoulders 
n-ere muddy and soft and the hard snrface dry  . . . The mill is lower 
than the highway. You have to go down a hill from the highway to get 
to the mill. The Everhart home is betveen the saw mill and the highway 
. . . The first thing I observed was a thud-a noise as if something mas 
struck. I t  attracted my attention. Up  to that  time I was cleaning up 
in the shed . . . I did not look up till I heard the thud. I couldn't say 
what happened before then. I don't know where Mr.  Tysingcr was 
before the thud." 

Plaintiff fuTthw offered evidence tending to show blood stains and 
glass on the parement near the center line of the highway "approxi- 
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mately in the middle of the road"; that marks on the highway "started 
about the center of the right hand side, the center between the center 
line and the edge of the paving and . . . cut across the center mark in 
the direction of the truck"; and that the truck came to rest with its rear 
wheels on the left shoulder and one front wheel on the pavement. And 
with respect to the marks: The witness N. R. Einney, who says that he 
is a civil engineer, and that he came upon the scene while the Coble truck 
was there on the left hand side of the road toward Thomasville, testified : 
"I saw black marks on the highway which led in the direction of the 
truck a distance of about 100 feet . . . Deep ruts were cut in the dirt 
on the soft shoulder of the highway behind the truck. The best I remem- 
ber about 6 inches deep, the deepest part. These furrows ran toward the 
truck or behind it from 10 to 12 feet . . . There was a fill where the 
truck was standing . . . I made some notes of what I saw. There was 
a mail box there 9 steps from where Coble's truck was standing. I t  was 
27 steps from the mail box to where the marks begun on the highway." 

And the witness Everhart testified: "I saw the marks of the truck 
wheels . . . on the highway. These marks cut over to the left of the 
hard surface, over kind of to the left of the road toward my mail box. 
The truck made the marks. From first to last, the marks went about 
30 feet." 

Also, the witness Lopp, testifying thereto, said: "The rear of the 
truck was right on the edge of the fill, but the front part was turned a 
little toward the highway. The dirt shoulder was soft. I would call it 
muddy. On the left shoulder I saw ruts about 6 inches deep leading 20 
or more feet up to the truck. There were marks that started from the 
right side of the highway and going diagonally across the highway 
toward the left side and finally went plumb across the road on the 
shoulder . . . right up to Coble's truck. Where I first saw the marks 
it was, I reckon, 150 feet to Coble's truck . . ." 

There is also evidence tending to show the body of the truck m-as 
wider than the cab. 

Plaintiff having introduced evidence and rested, defendant moved for 
judgment as in case of nonsuit. The court, being of opinion that the 
motion ought to be allowed, entered judgment in accordance therewith, 
and dismissed the action. 

Plaintiff appeals therefrom to the Supreme Court and assigns error. 

W .  H.  Steed and  Ph i l l ips  & B o w e r  for plaint i f f ,  appe l lan f .  
X c C m r y  & D e L a p p  for defendant ,  appellee. 
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WIXBORNE, J. Plaintiff's challenge to the correctness of the judgment 
as of nonsuit from which this appeal is taken raises for decision two 
questions : 

1. Taking the evidence shown in the record in the light most favorable 
to plaintiff, as we must do in considering judgments as in case of nonsuit, 
is there sufficient evidence of actionable negligence on the part of defend- 
ant to require the submission to the jury of an issue with respect thereto? 

2. I f  so, upon all the evidence, was the plaintiff's testator guilty of 
contributory negligence as a matter of law? 

We are of opinion and hold that the evidence fails to show actionable 
negligence against the defendant. But if it be conceded that i t  does make 
such a case, we are of opinion and hold, as a matter of law, that upon all 
the evidence shown in the record, the plaintiff's testator was negligent, 
and that such negligence was a proximate or contributing cause of his 
injury and death. 

Negligence is not to be presumed from the mere fact of injury or that 
testator was killed. Mills v. Moore, 219 N.  C., 25, 12 S. E. (2d), 661, 
and cases cited. See also Pack v. Auman,  220 N.  C., 704, 18 S. E. (ad), 
247; Mitchell v. Melts, 220 N.  C., 793, 18 S. E. (2d), 406. 

I n  an action for recovery of damages for wrongful death allegedly 
resulting from actionable negligence, the plaintiff must show : First, 
that there has been a failure on the part of defendant to exercise proper 
care in the performance of some legal duty which the defendant owed 
plaintiff's testator under the circumstances in which they were placed; 
and second, that such negligent breach of duty was the proximate cause 
of the injury which produced the death-a cause that produced the result 
in  continuous sequence, and without which it would not have occurred, 
and one from which any man of ordinary prudence could have foreseen 
that such result was probable under the facts as they existed. 

There must be legal evidence of every material fact necessary to sup- 
port a verdict, and the verdict "must be grounded on a reasonable cer- 
tainty as to probabilities arising from a fair consideration of the evi- 
dence, and not a mere guess, or on possibilities." 23 C. J., 51. Mitchell 
v. Melts, supra, and cases there cited. I f  the evidence fails to establish 
either one of the essential elements of actionable negligence, the judg- 
ment of nonsuit must be affirmed. Whether there is enough evidence to 
support a material issue is a matter of law. Mitchell v. Melts, supra. 

I t  is appropriate, therefore, to consider the evidence in the light of the 
various acts of negligence alleged in the complaint and charged against 
defendant as having proximately caused the injury and death of plain- 
tiff's testator. 

First. I t  is alleged that defendant failed in its duty to equip the truck 
with adequate brakes and to keep in ('good working order" such brakes 
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in  violation of provisions of G. S., 20-124 (a) .  This statute requires 
that every motor vehicle when operated upon a highway to be equipped 
with brakes adequate to control the movement of and to stop such vehicle, 
and that such brakes shall be maintained in good working order. A viola- 
tion of this statute is negligence per se, but such violation must be a 
proximate cause of injury to become actionable. However, there is no 
evidence pertaining directly to the brakes on the truck in the present 
case. And in  the absence of evidence as to nearness of the truck to 
plaintiff's testator when he entered the highway, no reasonable inference 
may be drawn from the attendant circumstances as to condition of the 
brakes on the truck. 

Second. I t  is alleged defendant violated the provisions of G. S., 
20-141 (b)  3, and of G. S., 20-141 (c), pertaining to speed restrictions, 
in that i t  operated the loaded truck a t  time and place a t  a speed of more 
than thirty-five miles per hour, and in that driver failed to decrease 
speed in going around a curve, when special hazard existed with respect 
to pedestrians so as to avoid striking the testator. The statutes referred 
to provide: That where no special hazard exists a speed of thirty-five 
miles per hour for motor vehicles designed, equipped for, or engaged in 
transporting property shall be lawful, but any speed of such motor 
vehicles in excess of thirty-five miles per hour shall be prima facie evi- 
dence that the speed is not reasonable or prudent and that i t  is unlawful; 
and the fact that the speed of a vehicle is lower than the foregoing prima 
facie limit shall not relieve the driver from the duty to decrease speed 
when going around a curve, or when special hazard exists with respect 

- 

to pedestrians, and that speed shall be decreased as may be necessary to 
avoid colliding with any person on or entering the highway in compliance 
with legal requirements and the duty of all persons to use due care. 

I n  this connection, the evidence fails to show that the truck was tra- 
versing a curve as it approaches the scene of the collision with testator. 
Moreover, the only evidence as to the rate of speed at  which the truck 
was traveling related to the speed of the truck after the collision. 

I n  the light of admitted facts as to length of marks on the shoulder 
of the highway and the point at  which the truck came to rest, the sugges- 
tion of a speed of forty-five miles per hour as the truck was leaving the 
highway and going on the shoulder, is contrary to human experience. 
Ingram v. Smoky  Mountain Stages, Inc., ante, 444, 35 S. E. (2d), 337. 
The physical facts "speak louder than words." Powers v. Sternberg, 
213 N.  C., 41, 195 S. E., 88. 

Also, in this connection, the statute pertaining to the rights and duties 
of pedestrians in crossing roadways at other than cross walks, section 135 
of chapter 407, Public Laws 1937, now G. S., 20-174, provides that:  
( a )  Every pedestrian crossing a roadway at any point other than within 
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a marked cross walk or within an  unmarked cross walk a t  an inter- 
section shall yield the right of way to all vehicles upon the roadway; and 
that  (d )  i t  shall be unlawful for pedestrians to walk along the traveled 
portion of any highway except on the extreme left-hand side thereof, 
and such pedestrian shall yield the right of may to approaching traffic. 
On the other hand, in subsection (e)  of G. S., 20-174, i t  is provided that  
"notwithstanding the provisions of this section, every drive; of a vehicle 
shall exercise due care to aroid colliding with any pedestrian upon any 
roadway, and shall give warning by sounding the horn when necessary, 
and shall exercise proper precaution upon obserring any child or any 
confused or incapacitated person upon a roadway." 

And there is another principle of law applicable to the situation here 
in hand, tha t  is, tha t  "one is not under a duty of anticipating negligence 
on the par t  of others, but in the absence of anything which gives or 
should give notice to the contrary, a person is entitled to assume, and to 
act upon the assumption that  others will exercise care for their own 
safety," 45 C. J., 705. Indeed, the operator of a motor vehicle on a 
public highway may assume and act upon the assumption that  a pedes- 
tr ian will use reasonable care and caution commensurate with visible 
conditions, and that  he will observe and obey the rules of the road. See 
Reeves v. Xtaley, 220 N.  C., 573, 18 S. E. (2d), 239, and authorities there 
cited. See also Hobbs v. Conch Co., ante, 323. 

I n  the light of these principles i t  was the duty of plaintiff's testator, 
in crossing the highway a t  a point other than  within a marked cross 
walk or within an  unmarked cross walk at an intersection, to yield the 
right of way to defendant's truck approaching upon the roadway, and 
the operator of the truck, in the absence of anything which gave or 
should have given notice to the contrary, was entitled to  assume and to 
act upon the assumption that  plaintiff's testator would use reasonable 
care and caution commensurate with visible conditions, and that he 
would observe and obey the rules of the road. Applying this principle: 
There is evidence that  the highway toward Lexington from which direc- 
tion the truck was traveling, was visible from three hundred yards to a 
quarter of mile. And the evidence indicates that  in going from the 
Everhart home to testator's home, testator would be facing the direction 
from which the truck was approaching. And there is no evidence of 
anything that  gave or should have given notice to the operator of defend- 
ant's truck that  plaintiff's testator mas unaware of the approach of the 
truck, and ~ rou ld  not obey the rule of the road, until the time the testator 
started across the highway, nor is there evidence as to how close the 
truck was to him when he ftarted across-except the fact that  he was 
stricken by the side of the truck near the center of the highway. Under 
such circumstances, to infer that  the operator of the truck failed to 
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exercise due care to avoid colliding with the testator upon the road~r-ag, 
or to infer that a failure to give warning by sounding the horn mas a 
proximate cause of the collision between the truck and testator, or to 
infer that the driver of the truck failed to exercise proper precaution 
upon observing testator upon the roadway in confus;d sate,  would be 
mere speculation. Verdicts may not be predicated upon speculation. 
Mitchel l  v. Melts ,  supra.  

Third. The next act of negligence alleged is that defendant violated 
the provisions of G. S., 20-146, as to duty to drive on right half of the 
highway, and of G. S., 20-150 (d),  forbidding the driving on left side of 
center line of highway. The latter statute, however, relates to driving 
on the left side of the center line of highway upon the crest of a grade 
or upon a curve in the highway, which are conditions the evidence fails 
to show here. The former statute provides that "upon all highways of 
sufficient width, except upon one-way streets, the driver of a vehicle shall 
drive the same upon the right half of the highway . . . unless it is 
impracticable to travel on such side of the highway . . ." A violation 
of this statute would be negligence per se, but to be actionable, such 
negligence must be a proximate cause of the injury. However, the 
evidence here discloses marks on the highway indicating that before 
reaching the scene of the collision the truck was traveling on the right 
half of the highway. The course of the marks, and the testimony of the 
eyewitness Everhart make it a ~ p a r e n t  that the turn of the truck to left 

A A 

and across the center line was in an effort to avert the collision. As was 
said by Barnh i l l ,  J., in Ingrartz u. Snzoky  1Vounfnin Stages ,  Inc., supra ,  
speaking to a similar situation, "It is a human instinct when a collision 
is impending between two vehicles to turn or cut away from the other 
vehicle. The evidence here discloses that it was done in an effort to 
avoid the collision. There is no circumstance tending to show that it was - 
other than what a man of reasonable prudence would have done." 

Fourth. The last act of negligence alleged is that defendant violated 
the provisions of G. S., 20-140, pertaining to reckless driving, in that 
the truck of defendant was operated carelessly and heedlessly in willful 
and wanton disregard of the rights and safety of others, at  a speed and 
in a manner to endanger or be likely to endanger person and property 
and by operating same to the left, when by the exercise of proper care, 
he could have turned to the right where there mas ample space to safely 
pass without striking plaintiff's testator. 

Tn this respect, and in the light of the rights of parties respectively, 
and of the duties imposed by law upon each, as hereinabove discussed, 
the evidence is too speculative and uncertain to support this allegation. 

Now, then, as to the alleged contributory negligence of plaintiff's 
testator, it is sufficient to say that in crossing the highway at a point other 
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than a marked cross walk or within an  unmarked cross walk a t  an inter- 
section it was his duty to yield the right of way to all vehicles upon the 
highway. G. S., 20-174 (a) .  The  highway was visible, according to all 
the evidence, for a t  least three hundred yards in  the direction from 
which the truck of defendant was approaching. And in  leaving the point 
where he  was talking to witness Everhart  t o  go toward his home, he 
necessarily faced in  the direction of the oncoming truck. H e  must have 
seen the truck, and taken the chance of crossing, or, have been inatten- 
tive to the duty imposed upon him by law, and started across without 
looking for vehicles on the highway. I n  either event, a reading of the 
evidence leads to the conclusion, as a matter of law, that  his own con- 
duct contributed to his in jury  and death, unfortunate and regrettable 
as it may  be. 

The  judgment below is 
Affirmed. 

MRS. &I. E. STEELE v. T. C. COXE, TRADING AND DOING BUSINESS AS 

COXE LUMBER COMPANY. 

(Filed 17 December, 1945.) 

.. Evidence § 42d- 

I t  is well settled that admissions of an agent, when made in the course 
of his employment, are competent as evidence against the principal. And 
where plaintiff's agent is a witness on the stand, a letter of such agent to 
the defendant, containing a statement of an admission of defendant's 
agent, may be introduced to corroborate the witness, who testified to same 
effect without objection. 

2. Evidence 9 46- 

Opinion evidence of a non-expert witness as to stumps and laps, in a 
controversy over the cutting of timber, is admissible, the witness testify- 
ing that "he had been in timber all his life" and had been a timber cruiser 
for 20 or 30 years. 

3. Evidence § 1% 

I t  is proper for a witness to refresh his memory from a paper writing, 
even when the witness has not asked to be allowed to do so. Indeed, a 
witness may be compelled to so refresh his memory. 

4. Trial §§ 37, 38- 
Where the issues snbmitted to the jury arise upon the pleadings. present 

all essential or determinative facts in controversy, and afford the parties 
opportunity to introduce all pertinent evidence and apply it fairly, objec- 
tions thereto are groundless. 
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5. Trial §§ 37, 39- 

The court is not required to submit the tendered issues in the language 
of the party who tenders them. The issues submitted are largely in the 
discretion of the court, and, if not prejudicial or affecting substantial 
rights, will not ordinarily be held for error. 

An assignment of error to a statement of the court, in  its charge to the 
jury, as to the contentions of the parties about a controversy over the 
evidence, will not be sustained where no objection was made in time to 
afford the court an opportunity to correct any error therein. 

7. Trial § 29b- 
Objection to the charge, for not complying with G. S., 1-180, must state 

specifically how the charge failed to measure up to the requirements of the 
statute. 

APPEAL by defendant from Olive, Special Judge, at May Special 
Term, 1945, of RICHMOND. 

An action to recover the value of timber cut by defendant from a tract 
of land in Richmond County, owned by the plaintiff and known as the 
Lovin Tract, containing about 284 acrep. I t  is alleged in the complaint 
that the plaintiff sold to the defendant on 9 April, 1940, all merchantable 
timber on a tract of land owned by her, known as the Morman Place, 
containing about 1,100 acres, but did not sell to the defendant any of the 
timber growing on the Lovin Tract; that thereafter, while defendant 
was cutting timber from the adjoining tract known as the Morman Place, 
his employees commenced cutting timber from the Lovin Tract, and the 
agent of the plaintiff told the employees of the defendant to stop cutting 
said timber, and thereafter the defendant represented to agent of the 
plaintiff that the cutting of the timber from the Lovin Place was a mis- 
take, but that defendant would like permission to finish cutting the 
timber on the Lovin Place, and that he, defendant, would pay plaintiff 
whatever the timber was worth, whereupon the plaintiff's agent gave the 
defendant permission to finish cutting the timber on Lovin Place; that 
the defendant cut from the Lovin Tract 129,500 feet of timber, worth 
$12.00 per thousand feet, mostly during the months of March and April, 
1943, and that defendant had finished cutting timber on the Lovin Tract 
before the middle of April, 1943; that the defendant is indebted to the 
plaintiff for said timber in the sum of $1,554.00 with interest from 
1 May, 1943, wherefore, the plaintiff prays that she recover of the 
defendant said indebtedness, together with interest and costs. 

The defendant in answer to the complaint avers that prior to 9 April, 
1940, he, defendant, sent his agent to look over the timber of the plaintiff 
and to learn the boundaries of the land upon which it was located; that 
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the agent of the plaintiff rode around in an automobile with the agent 
of defendant and pointed out the boundaries of said land in a general 
way, and plaintiff's agent then sent a colored man with defendant's agent 
to point out specifically the boundaries of said land; that the defendant's 
trade and agreement with plaintiff's agent was "to buy all merchantable 
timber on the land embraced within the boundaries thus pointed out to 
the defendant's agent first in a general way and subsequently specifically 
and in detail, the dimensions of the timber to be the same as was de- 
scribed in the deed of 9 April, 1940; that the defendant, through his 
employees, cut and removed timber within the boundaries specifically 
designated and pointed out to defendant's agent, and no other land, and 
the defendant paid the plaintiff, or the plaintiff's mortgage creditors, 
the entire purchase price of said timber in accord with the agreement 
entered into by defendant with plaintiff's agent; that during the nego- 
tiation between the plaintiff's agent and the defendant the agent of the 
ulaintiff did not mention that ulaintiff owned and held the land under 
two separate deeds, or that there were two separate tracts of land, one 
known as the Norman Place and the other known as the Lovin Place, 
and if the description in the timber deed of 9 April, 1940, omitted any 
of the lands theretofore pointed out to the defendant or to his agent, the 
omission of such land from the descriution in the aforesaid timber deed 
was due to mutual mistake of the parties thereto, or to the mistake of 
the draftsman of said deed, or to the fraud of said agent of the plaintiff 
in pointing out or having pointed out to defendant's agent land other 
than that which is described in the said timber deed and to the mistake 
of the defendant; and that if the land pointed out to the defendant's 
agent as being the land upon which the timber was growing and which 
the defendant was to purchase from the plaintiff, contained two tracts, 
one know11 as the Morman Tract and one known as the Lovin Tract, 
and only the Norman Tract is described on said timber deed, the defend- 
ant is kntitled to a reformation of the timber deed by the inclusion 
therein of said Lovin Tract in order to make the deed conform to the 
agreement between plaintiff and defendant, and defendant is entitled 
to a judgment ordering reformation of the timber deed accordingly; 
whereupon the defendant prays that the plaintiff recover nothing of 
the defendant and that her alleged cause of action be dismissed; that if 
it be determined that the defendant or his agents cut and removed timber 
from lands not embraced in the description contained in the timber deed 
of 9 dpril ,  1940, but within the boundaries pointed out to the defendant's 
agent as the timber being sold to the defendant by the plaintiff, then 
that said deed be ordered reformed so as to include and embrace any land 
omitted from said deed which was pointed out to the defendant by the 
plaintiff's agent. 
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Issues were submitted to, and answered by, the jury as follows: 
"1. Was the Lovin Tract of land omitted from the timber deed, from 

the plaintiff to defendant, executed on April 9, 1940, by mutual mistake 
of the parties and their agents, as alleged i11 the answer? dnswer: NO. 

'(2. Did the defendant agree with Mr. J. &I. Ledbetter, as agent of 
the plaintiff, to pay for the timber cut from the Lovin Tract after a 
co~ztroversy had arisen about it 2 dnswer : Yes. 

"3. What amount, if any, is the plaintiff entitled to recover of the 
defendant for timber cut and removed from the Lovin Tract? Answer: 
$1,027.00, plus interest from May 1, 1943, until paid." 

From judgment that plaintiff recover of the defendant the sum of 
$1,027.00, with interest from May 1, 1943, until paid, together with costs 
as prescribed in  the verdict, the defendant appealed, assigning errors. 

George S. Xteele, Jr., for p l a i n t i f ,  appellee. 
F r e d  J.  Goxe a n d  J.  C.  Xedberry for defendccnt, appellant.  

SCHENCK, J. The first assignment of error set out in appellant's brief 
is exception No. 1, to the court's allowing the plaintiff, over objection by 
defendant, to introduce in evidence two paragraphs of a letter from 
J. M. Ledbetter (agent of plaintiff) to T. C. Coxe (defendant), dated 
30 June, 1943. The matter objected to in the letter is the statement that 
Mr. Hildreath, agent of defendant, made to J. M. Ledbetter that they 
would have to count the stumm to tell how much timber had been cut 
from the Lovin Tract and sawed along with timber cut from the Morman 
Place. Bside from the fact that this tends to corroborate Ledbetter, t h m  
a witness on the stand, it is admissible, i n t e r  alia,  for the reason that the 
statement attributed to Mr. Hildreath in the letter was made in the 
capacity of agent of Mr. Coxe, the defendant, in the settlement of the 
timber dispute. I t  is well settled that admissions of an agent, when 
made in the course of his employment, are admissible in evidence. Gal- 
ver t  v .  A l v e y ,  152 N .  C., 610, 68 S. E., 153; S a l m o n  v. Pearce, 223 
nT. C., 587, 27 S. E. (2d), 647. Mr. Ledbetter testified substantially to 
the same effect without objection. The admission of similar evidence 
without objection waives the first objection. O w e n s  v. L u m b e r  Co., 212 
N. C., 133, 193 S. E., 219, and cases there cited. This assignment of 
error cannot be sustained. 

The next assignments of error set out and discussed in appellant's 
brief are Nos. 2, 3, 4 and 5 which are considered together, since they 
relate to having witness Irby testify to his opinion, and also to having 
hiin refresh his recollection from letters handed him when he as a witness 
had not indicated a desire to see such letters. These excentions seem to 
be based upon two reasons: first, the lack of qualification of the witness 
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to express an opinion, and second, upon allowing witness to refresh his 
recollection from the letters shown him. when there was no request made 
by witness to see such paper writings for the purpose of refreshing his 
recollectio~~. On the first contention; that is, that the witness was not 
qualified to express an opinion, the witness testified that "he had been in 
timber" all his life and had been a timber cruiser for 20 or 30 years, 
and that he had cruised timber for a number of people in a number of 
localities. While the witness Irby was never found by the court to be an 
exwert. "it has also been found necessary to admit a class of evidence 

L ,  

from non-expert witnesses, which is usually spoken of as 'opinion evi- 
dence,' where the facts as they appeared to the witness cannot clearly and 
adequately be reproduced, described and detailed to the jury." 20 Am. 
Jur., 640, Evidence, see. 769. "The practical test for receiving or reject- 
ing opinions of lay witnesses is that where the jury call be put into a 
position of equal vantage with the witness for drawing them, the witness 
may not as a rule give an opinion or estimate." 20 Am. Jur., 642, 
Evidence, see. 769. Applying the tests indicated to the witness Irby's 
testimony, the distances from stumps to laps, the diameter of stumps 
and laps, and the number of stumps could not have been given in evi- 
dence, and, therefore, of necessity the opinion of the witness was prop- 
erly received. The second reason urged as to why the witness Irby's 
opinions and estimates should have been excluded was that the witness 
was handed a letter to refresh his recollection. I t  is well settled that it 
is proper for a witness to refresh his memory by the use of a proper 
writing. 20 Am. Jur., 798, Evidence, see. 946. Not only may a witness 
be allowed to refresh his memory, but he may be compelled to do so. 
State ex rel. Davenport v. McKee ,  94 N. C., 325; N. C. Handbook of 
Evidence, Lockhart, see. 43. These assignments of error cannot be 
sustained. 

The next assignments of error set out in appellant's brief relate to 
exceptions 8 and 17, which are to the refusal of the court to submit 
issues tendered bv the defendant and to the submission of the issues 
which were submitted to and answered by the jury. The issues tendered 
by the defendant were: "1. Was i t  the intention of the parties that the 
timber on both the Morman and the Lovin or O'Brien tracts was to be 
included in the timber deed of April 9, 1940? Answer : . 2. I f  not, 
what was the value of the standing timber cut from the Lovin or O'Brien 
tract ? Answer : .... .. . ." The issues submitted to and answered by the 
jury were: "1. Was the Lovin tract of land omitted from the timber 
deed, from the plaintiff to the defendant, executed on April 9, 1940, by 
mutual mistake of the parties and their agents, as alleged in the answer? 
ilnswer: ......... 2. Did the defendant agree with Mr. J. M. Ledbetter, as 
agent of the plaintiff, to pay for the timber cut from the Lovin tract 
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after a controversy has arisen about i t ?  Answer: . 3. I n  what 
amount, if any, is the plaintiff entitled to recover of the defendant for 
timber cut and removed from the Lovin tract? Answer : ,, 

These assignments of error pose two questions: First, did the issues 
submitted to and answered by the jury arise upon the pleadings and 
present to the jury all essential or determinative facts in controversy, 
and were not prejudicial and did not affect any substantial rights? We 
are of the opinion that the answer is in the affirmative. The determina- 
tive facts in controversy were, first, was the timber on the Lovin tract 
of land omitted by mistake from the timber deed from plaintiff to defend- 
ant dated April 9, 1940, and the case rested primarily upon the answer 
thereto, and an answer given in favor of the defendant would have been 
fatal to plaintiff's case; and other determinative questions arising on 
the pleadings and presented to the jury were, did the defendant agree 
with plaintiff's agent to pay for the timber cut from the Lovin tract, 
and what amount was plaintiff entitled to recover of defendant for timber 
cut and removed from Lovin tract? We think the issues as submitted 
arise on the pleadings and present to the jury inquiries as to all essential 
matters or determinative facts in dispute. "The test of the sufficiency 
of issues is, 'did the issues afford the parties opportunity to introduce all 
pertinent evidence and apply i t  fairly?' Tuttle v. Tuttle, 146 N.  C., 484; 
DeLoache v. DeLoache, 189 N.  C., 394, 400; Elliott v. Power Co., ante, 
(190 N.  C.), 62. When issues meet the test they satisfy all the require- 
ments of Rudasill v. Falls, 92 N .  C., 222, and Gordon v. Collett, 104 
N.  C., 381. Erskine v. Motor Co., 187 N.  C., 826 (831-2)." Grier 2,. 

Weldon, 205 N.  C., 575, 172 S. E., 200. I n  this case the issues seem to 
meet the test indicated. 

Another question left for answer, since the issues submitted are deemed 
sufficient: Was there any requirement for the submission of the issues 
tendered? We think not. "The issues submitted were sufficient to 
embrace every question in dispute between the parties, and for the parties 
to present every material phase of the case, and this being the case, an 
objection to it is groundless. Patterson v. Mills, 121 N. C., 258; Wnre- 
house Co. v. Ozmenf, 132 N .  C., 848; Hatcher v. Dabbs, 133 N .  C., 239; 
Pretzfelder v. Ins. Co., 123 N.  C., 164." Hall v. Giessell, 179 K. C., 657, 
103 S. E., 392. 

Since the issues submitted were sufficient, the Court is not required to 
submit the tendered issues in the language of the party who tenders 
them. I n  truth, the form of the issues submitted are largely in the dis- 
cretion of the court, and if not prejudicial or affecting substantial rights 
will not ordinarily be held for error. Gasque v. Asheville, 207 N.  C., 821 
(828), 178 S. E., 848; Grier v. Weldon, 205 N .  C., 575 (578), 172 S. E., 
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200. The issues submitted were entirely sufficient to cover the whole 
controversy, and, therefore, the exceptions to them are untenable. 

The next assignment of error set out in the appellant's brief was based 
upon exception No. 11. This assignment cannot be sustained for the 
reason principally, that the portion of the charge assailed was given in 
a statement of the contention of the parties, to which no objection was 
made at the time given, in order to afford the court an opportunity to 
correct himself if the contention given was erroneous. The contention 
given related to what was said to plaintiff's agent by the defendant's 
agent in regard to paying for the timber on the Lovin tract provided 
defendant was permitted to cut it. There was a controversy as to what 
was said; the plaintiff contending the defendant said he would pay for 
the timber on the Lorin tract if he was permitted to cut it, and defendant 
contending he said he would pay for the timber cut on the Lovin tract if 
he was permitted to cut it, and the court found that he had contracted 
to pay for it. The portion of the charge assailed related to the court's 
stating the contentions of the parties as to what was said by the defend- 
ant as to paying for the timber on the Lovin land if he was allowed to cut 
it. I t  has been repeatedly and universally held by this Court that the 
error assigned to statements in the charge upon the contentions of the 
parties and not at  the time called to the court's attention, are untenable. 
8. ?;. W a g s t a f ,  219 N.  C., 15, 12 S. E .  (2d), 657; 8. v. Hobbs ,  216 
N. C., 14, 3 S. E .  (2d), 431. 

The next assignment of error set out in appellant's brief relates to 
exception Ro. 12, in which the appellant contends that the portion of the 
charge assriled was error for t h a t i t  relates to the second issue submitted, 
which should not have been submitted. The correctness of the second 
issue has already been discussed and held to be a valid one under the 
pleadings and evidence. Hence this exception is untenable. 

The next assignment of error set out in the appellant's brief is that 
based on exception 12, which is to a portion of his Honor's charge to the 
effect that the plaintiff contends that the third issue, provided the issue 
is reached, should be answered, in effect, that the plaintiff is entitled to 
recover "the sum of $1,295.00, or a substantial sum approaching that 
amount," n~hen the court did not instruct the jury that the defendant 
tontended that the issue should be answered in a sum less than $1,925.00. 
I f  error was here committed it was in the statement of contentions, which 
was not called to the attention of the court at the time, and, therefore, 
was untenable. S. I > .  Wagstaf  and 8. v. Hobbs, supra. 

The next assignment of error set out in appellant's brief is to the 
portion of the charge assailed by exception KO. 14. This assignment is 
untenable for the same reasons as the preceding assignment mentioned, 
KO. 13. 
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T h e  next  assignment of error  set out  i n  appellant's brief relates t o  
exception No.  15, which likewise assails the  charge of the court i n  s tat ing 
t h e  contentions of the  plaintiff, and which, f o r  the  reasons given i n  dis- 
cussing exceptions Xos. 12, 13, and 14, a r e  untenable. 

W h i l e  t h e  appellant 's brief i n  closing states t h a t  i t  appears  f rom the  
record t h a t  t h e  court  did not instruct the  j u r y  i n  accord with G. S., 
1-180, i t  nowhere states specifically how t h e  charge failed t o  measure 
u p  t o  t h e  requirements of the  statute. This  is requisite. 

A f t e r  a careful  scrut iny of the record, a n d  due consideration of the  
rul ings of the  court,  we have found no reason to dis turb the verdict and 
judgment. 

Affirmed. 

CENTRAL MOTOR LINES, IKCORPORATED, v. BROOKS TRAXS 
PORTATION COMPANY, INCORPORATED. 

(Filed 17 December, 194.7.) 

1. Process §§ 6b. 6d- 

I n  a n  action to recover damages for a tort occurring in New Jersey by 
a domestic corporation against a foreign corporation, formerly domesti- 
cated here n7ith a local process agent, but which had withdrawn all per- 
sonnel and property from this State, except a n  intrastate franchise for the 
transportation of freight, service of process on the lessee of defendant's 
franchise is invalid, as  is also serTice on the Secretary of State nnder 
G. S., 55-38. 

2. S a m e  
An intrastate franchise for the transportation of freight in this State, 

owned by a foreign corpor~tion, is "property" within the meaning of G. S., 
55-38. 

3. Same- 
Erery state has the undoubted right to provide for serrice of process 

upon any foreign corporntion doing business therein ; to require such com- 
panies to name agents upon whom service may be made; and also to pro- 
vide that  in case of the company's failure to appoint such agent, se r~ ice ,  
in proper case% may be made upon a n  officer designated by law. But this 
power, to designate by statute the officer npon ~ h o i n  service in snit\ 
against foreign corporations may he made. relates to business and trans- 
actions within the jnrisdiction of the state enacting the Ian7. 

APPEAL b y  plaintiff f rom Clenzenf,  J., a t  9 April,  1945, Civil Tern], 
of QUILFORD. 

T h e  plaintiff is a corporation under the laws of the  S ta te  of N o r t h  
Carol ina,  h a r i n g  its principal office a t  Kannapolis  i n  said State, engagrd 
i n  the  t ransportat ion of f reight  and property i n  N o r t h  Carolina and  
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other states, including the State of Kew Jersey. The defendant is a 
corporation under thc laws of Virginia, domesticated in North Carolina 
by compliance with G. S., 55-118, engaged in transporting freight in 
Virginia and other states, ilwluding also New Jersey. 

The action is for recovery of damages for an alleged negligent injury 
to plaintiff's motor vehicle through a collision with defendant's truck, 
occurring in the State of New Jersey. 

Formerly the defendant had a process agent in this State-W. B. 
Witt-who was also manager of its Greensboro Terminal, but he was 
withdrawn from the State with other personnel. 

The defendant owned an intrastate franchise for the transportation of 
freight between Greensboro and Reidsville in North Carolina, which on 
11 April, 1941, it leased to J. 31. Goldston, who later abandoned the 
lease and paid no rent thereon after April, 1942. 

I n  the month of February, 1943, defendant closed its freight terminal 
in Greensboro, removed all its property and personnel from the State 
(unless the intrastate franchise referred to should be considered property 
within the State), and since then has not been engaged in any business 
or operations in  the State except an occasional trip into North Carolina, 
principally with leased equipment. J. M. Goldston had no relation to 
the defendant corporation other than that described. 

I n  connection with its activities in North Carolina during the years 
1940, 1941 and 1942, defendant domesticated under G. S., 55-118, and 
filed franchise tax returns and paid franchise taxes from 21 September, 
1940, up to and including February, 1943, but since that date has filed 
no returns and has paid no taxes, having physically withdrawn from its 
operations here. 

Upon the original summons issued in this action, the return of the 
sheriff shows that W. B. Witt, the process agent above referred to and 
whose address was given as Wendover Avenue, Greensboro, h'. C., could 
not be found within the county. 

The plaintiff procured service of process to be made upon J. M. Gold- 
ston as agent and process agent of the defendant in this State by virtue 
of the fact that he was lessee of the defendant's franchise. Thereupon, 
the defendant, specially appearing for the purpose, moved to dismiss the 
action on the ground that the service was invalid and of no effect. 

The plaintiff then procured an order for the issue of an alias summons 
and caused process so designated to be served upon Thad Eure, North 
Carolina Secretary of State, under the provisions of G. S., 55-38. The 
defendant again made a special appearance and moved to dismiss the 
action on the ground that this service was invalid and insufficient to 
bring it into court. 
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The matter came on to be heard before Clement, J., who took evidence, 
heard argument of counsel, made his findings of fact and conclusions of 
law, adjudging that in both instances the attempted service was invalid; 
and allowed the motion to dismiss the action. 

From this judgment plaintiff appealed, assigning errors. 

Armis teud  If'. S n p p  for plaint i f f ,  appellant.  
S m i t h ,  W h a r t o n  & J o r d a n  for defendant ,  appellee. 

SEAWELL, J. We are asked to determine whether, upon the facts of 
this case, the service of process upon J. 31. Goldston, one time lessee of 
defendant's intrastate franchise, or the subsequent service upon the 
Secretary of State, was effectual to bring into the jurisdiction of a court 
of this State the defendant, a foreign corporation, in an action brought 
by a resident corporation on a transitory cause of action arising in 
another state. 

We are of the opinion that the relation of lessee of defendant's fran- 
chise did not constitute J. M. Goldston in any respect agent of the 
defendant upon whom process might be served in this case. The fact 
that he was process agent of his own corporation did not make him 
process agent of the defendant-and he is not a "local agent" within the 
meaning of G. S., 1-97, under any definition of which the Court is aware. 
Moreover, he had abandoned the lease long before service was made upon 
him. There was no attempt to call the defendant into court for anything 
arising out of the lease or exercise of the franchise. The service upon 
Goldston was invalid and ineffectual. 

We proceed to consider the service made upon the Secretary of State. 
The service of process on that officer depends for its validity, primarily, 

on the applicability of G. S., 55-38, to the facts as they existed at  the time 
of service-upon the presence of the conditions named in the statute as 
necessary to that form of service, and, perhaps, more importantly upon 
the extent to which we may indulge the presumption of implied consent 
to be sued in a case of this kind. For convenience we quote: 

'(55-38. RESIDEXT PROCESS ,%ff~~T.-Every corporation having prop- 
erty or doing business in this state, whether incorporated under its laws 
or not, shall have an officer or agent in the state upon whom process in 
all actions or proceedings against it can be served. A corporation failing 
to comply with the provisions of this section is liable to a forfeiture of its 
charter, or to the revocation of its license to do business in this state. 
I n  the latter event, process in an action or proceeding against the corpo- 
ration may be served upon the secretary of state by leaving a true copy 
thereof with him, and he shall mail the copy to the president, secretary 
or other officer of the corporation upon whom, if residing in this state, 
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service could be made. Fo r  this service to be performed by the secretary, 
he shall receive a fee of fifty cents, to be paid by the party a t  whose 
instance the service was made." 

Summarizing the pertinent facts in order to prebent a clear view of 
the picture: ( a )  the defendant is a foreign corporation domesticated 
here;  ( b )  the originally appointed process agent had withdrawn from the 
State with other "personnel" and was not available for service of process 
when the action was instituted; (c)  the defendant later (on 8 July, 1944) 
appointed a new resident process agent in order to preserve its intrastate 
franchise granted by the Worth Carolina Utilities Commission, and its 
right to do business thereunder; ( d )  that  franchise still subsists as a 
property right of value; (e)  the defendant had discontinued operation 
under its franchises in Xor th  Carolina, was not doing business within 
the State, and had a t  the time of service of plaintiff's process no property 
other than the franchise mentioned. 

I n  this situation it would seem that  our attention might be directed, 
primarily a t  least, to the question whether the franchise above mentioned 
as still subsisting constitutes "property . . . in this state" within the 
meaning of the statute. - 

We doubt whether any fruitful inquiry could be made as to what the 
draftsman had in mind by making the presence of "property" in this 
State a condition which 11-ould subject the corporation to service of 
process. Many reasons could be given, but none, we feel, which mould, 
on principle, exclude from its coverage the franchise which the defendant 
has so carefully protected and which is subject to sale and lease only 
under the control and by the approval of the State authorities. 

I t  may be conceded, therefore, that  the plaintiff has complied with the 
provisions of the statute in the presence of conditions therein named, 
without, however, deciding that the mere holding of property here, par- 
ticularly of the kind described, would justify the alternate service pro- 
vided in the Act. 

This, however, only brings us to the larger question whether the statute 
so observed and invoked is effective to bring a foreign corporation into 
the jurisdiction of the State court upon a cause of action arising in 
another state, and not in any manner connected with its activities in this 
State. Old TT7ayne X u t u a l  L i fe  dssociution v. UcDonough,  204 U. S., 8, 
51  L. Ed., 345, and Sinzon c. 8 o u f h e r n  By., 236 U. S., 116, 59 L. Ed., 
492, followed in K i n g  v. X o f o r  Liws, 219 S. C., 223, 13  S. E .  (2d), 233, 
and I I a m i l f o n  c. Greyhound Corp., 220 S. C., 815, 18 S. E. (2d), 367, 
are authorities to the contrary.   steel^ 1%. T e l ~ g r a p h  Co., 206 X. C., 
220, 173 S. E., 583, cited in plaintiff's brief. is dist ingui~hed in King  v. 
Motor Lines, suprn,  and is unavailable as authority in support of the 
validity of the questioned crrrice.) Certainly, sewice on the Secretary 
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of State, a mere alternative, would be of no greater avail than service on 
a process agent appointed by the corporation itself, in compliance with 
the statute. 

I n  Hamilton v. Atlantic Greyhound Corp., supra, as in King v. Motor 
Lines, supra, the suit was brought by a nonresident against a nonresident 
corporation upon a transitory cause of action arising beyond the intended 
jurisdiction; but in Wayne Mutual Life Association v. McDonough, 
supra-the case followed in Ring v. Motor Lines, supra-the process, 
service of which was criticized and held invalid, was sued out by a resi- 
dent to bring a corporation into the court of his own state, Pennsylvania, 
and served under a statute comparable to ours. 

And in  Simon v. Southern Ry.  Co., supra, the other authority cited 
and followed in King v. Motor Lines, supra, the questioned ~ervice was 
made in a transitory action brought by a resident of Louisiana in a court 
of that State against a Virginia corporation for a cause of action arising 
in the State of Mississippi. The service statute is almost identical with 
ours. The ratio decidendi in these cases must be found elsewhere. Speak- 
ing for the Court in the S imon  case, supra, Justice Lamar observes : 

"Subjec't to exceptions, not material here, every state has the undoubted 
right to provide for service of proceas upon any foreign corporation 
doing business therein; to require such companies to name agents upon 
whom service may be made; and also to provide that in case of the com- 
pany's failure to appoint such agent, service, in proper cases, may be 
made upon an officer designated by law. Mutual Reserve Fund Life Asso. 
v. Phelps, 190 U.  S., 147, 47 L. Ed., 987, 23 Sup. Ct. Rep., 707; Con- 
necticut Mut.  L. Ins. Co. v. Spratley, 172 U. s., 603, 43 L. Ed., 569, 
19 Sup. Ct. Rep., 308. But this power to designate by statute the officer 
upon whom service in suits against foreign corporations may be made 
relates to business and transactions within the jurisdiction of the state 
enacting the law. Otherwise, claims on contracts, wherever made, and 
suits for torts, wherever committed, might, by virtue of such compulsory 
statute, be drawn to the jurisdiction of any state in which the foreign 
corporation might at  any time be carrying on business. The manifest 
inconvenience and hardship arising from such extraterritorial extension 
of jurisdiction by virtue of the power to make such compulsory appoint- 
ments could not defeat the power if in law i t  could be rightfully exerted. 
But these possible inconveniences serve to emphasize the importance of 
the principle laid down in Old 14'cryn~ M u f .  Life Asso. v. NcDonough, 
204 U. S., 22, 51 L. Ed., 351, 27 Sup. Ct. Rep., 236, that the statutory 
consent of a foreign corporation to be sued does not extend to causes of 
action arising in other states." 

This reasoning, we think, also disposes of any argument in aid of the 
validity of the service arising out of the fact that the defendant corpo- 
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ration domesticated here under the 1899 statute, now G. S., 55-118. That 
statute must be read in connection with G. S., 55-38, now being construed, 
and the implication of consent with respect to the foreign corporation 
rendering itself liable to process here is no stronger in the one than in 
the other. I n  Sou. Ry .  Co. v. Allison, 190 U. S., 326, 47 L. Ed., 1078 
(reversing the decision of this Court in Allison v. Sou. Ry .  Co., 129 N .  C., 
336, 40 S. E., 91, and incidentally overruling Debnam v. Telegraph Co., 
126 N.  C., 831, 36 S. E., 269, and Beach v. Sou. Ry .  Co., 131 N. C., 399, 
42 S. E., 856), the United States Supreme Court interpreted our domes- 
tication law as a licensing statute rather than one creating a new corpo- 
ration; and that distinction is sufficient for our purpose here. Under 
either statute, or both taken together, the controlling distinction lies in 
the extent to which the presumption of implied consent may be indulged 
in without infraction of the federal right. 

I t  is true that the form in which the prohibition is expressed in the 
Simon case, supra, is a construction of a state statute; nevertheless, 
behind it lies a federal question, and the obvious purpose of the Court 
was to save so much of the statute as did not impinge upon the federal 
right. 

Many opinions may be found in which the adopted authorities-Old 
Wayne Mutual Life Association v. McDonough, supra, and Simon v. 
Sou. R y .  Co., supra-are distinguished from those being at  the time 
under consideration because of factual differences. See annotations 
145 A. L. R., 630-667, where the subject is treated with fine analysis and 
detail and, of course, much more comprehensively than we can afford 
here. 

I n  Pa. Fire Ins. Co. v. Gold Issue illin. and M.  Co., 243 U. S., 93, 
61 L. Ed., 610, the subject is treated in its bearing upon due process of 
law (see notes), and while the Court upheld the service in that case, the 
decision rested upon the fact that the foreign corporation had filed an 
express consent to be thus sued by such service; whereas in the Wayne 
case, supra, the corporation was doing business in certain states without 
compliance with the statute and the implication of extraterritorial con- 
sent did not arise. 

I n  International Shoe Co. v. State of Washington, et al., U. S .  Su- 
preme Court, 3 December, 1945, after stating what would constitute 
presence in the state sufficient to justify suit in that jurisdiction, Chief 
Justice Stone, in delivering the opinion of the Court, says : 

" 'Presence' in the state in this sense has never been doubted when the 
activities of the corporation there have not only been continuous and 
systematic, but also give rise to the liabilities sued on, even though no 
consent to be sued or authorization to an agent to accept service of 
process has been given. St .  Clair v. COX,  106 U. S., 350, 355; Mutual 
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Life Ins. Co. v. Spratley, 172 U. S., 602, 610-611; Penna. Lumbermen's 
Ins. Co. v. Meyer, 197 U.  S., 407, 414415 ; Commercial Mutual Accident 
Co. v. Davis, 213 U. S., 245, 255-256; International Harvester v. Ken- 
tucky, supra; cf. St .  Louis S .  W .  Ry.  v. Alexander, 227 U. s., 218. Con- 
versely i t  has been generally recognized that the casual presence of the 
corporate agent or even his conduct of single or isolated items of activities 
in  a state in the corporation's behalf are not enough to subject it to suit 
on causes of action unconnected with the activities there. St. Clair v. 
Cox, supra, 359, 360; Old Wayne Life Ass'n v. McDonough, 204 U.  S., 8, 
21; Frene v. Louisville Cement Co., supra, 515, and cases cited. To 
require the corporation in such circumstances to defend the suit away 
from its home or other jurisdiction where it carries on more substantial 
activities has been thought to lay too great and unreasonable a burden on 
the corporation to comport with due process." 

And further:  "Whether due process is satisfied must depend rather 
upon the quality and nature of the activity in relation to the fair and 
orderly administration of the laws which i t  was the purpose of the due 
process clause to insure. That clause does not contemplate that a state 
may make binding a judgment in  personam against an individual or 
corporate defendant with which the state has no contacts, ties, or rela- 
tions. Cf.  Pennoyer v. Neff, supra; Minnesota Ass'n v. Benn, 261 
U. s., 140. 

"But to the extent that a corporation exercises the privilege of con- 
ducting activities within a state, it enjoys the benefits and protection of 
the laws of that state. The exercise of that privilege may give rise to 
obligations, and, so far as those obligations arise out of or are connected 
with the activities within the state, a procedure which requires the mr- 
poration to respond to a suit brought to enforce them can, in most 
instances, hardly be said to be undue. Compare International Harvester 
v. Kentucky, supra, with Green v. Chicago, Burlington $ Quincy Ry., 
supra, and People's Tobacco Co. v. American Tobacco Co., supra. Com- 
pare Mutual Life Ins. Co. v. Spratley, supra, 619, 620, and Commercial 
Mutual Accident Co. v. Davis, supra, with Old Wayne Life Ass'n v. 
McDonough, supra. See 29 Columbia Law Review, 187-195." 

We have not found the authority of the Wayne case, supra, and the 
Simon case, supra, successfully distinguished, or disputed, upon the 
factual situations which they present and which are, in so far as any 
principle of law may be deduced, comparable to the facts of the present 
case. 

However this may be, these cases have been definitely followed in this 
State in King v. Motor Lines and Hamilton u. Greyhound Corp., both 
supra, and the principle of decision in those cases has become our own. 
We are, therefore, of opinion, and so hold, that the attempted service of 
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process upon  the  Secretary of S t a t e  under  t h e  facts  of this  case was 

invalid and  ineffectual to  br ing the  corporation within t h e  jurisdiction 

of the  court. 

T h e  judgment of t h e  t r i a l  court dismissing the  action f o r  want  of 

valid service of process is 

Affirmed. 

MARY R. H I S S O S  r. 2. V. MORGAS, RALPH BARRINGTON, J. P. GIB- 
BOSS, SR., A N D  THE TOWN OF HAMLET, A MUXICIPAL CORPORATIOX, 

and 
MARY R. lIINSOX v. DORIS BAUMRIND, HAXLET GIN & SUPPLY 

COMPAXY, A CORPORATION, T H E  TOWN O F  HAMLET, a MUNICIPAL 
C~RPORATIOS, Z. V. MORGAN, ARTD THURJIAN STEES. 

(Filed 17 December, 1945.) 
1. Evidence 5 41- 

In  a suit attacking two deeds for want of consideration, evidence of the 
husband of grantee in one of the deeds attacked, that he knew all about his 
wife's business and knew that she did not pay anything for the deed to 
her, and that she did not receive anything i11 consideration for the other 
deed in which she mas grantor, and that he never heard his wife sag that 
she received or paid any money for such deeds, was properly excluded as  
hearsay. 

2. Taxation § 40c: Judicial Sales 5 6- 

,4 commissioner. appointed in a judicial proceeding to sell land, may not 
purchase a t  his own sale. even though he acts fairly. If he does, the sale 
is voidable, and may be set aside as  of course upon proper and reasonable 
application of the parties interested. 

3. Deeds 5 4- 

The consideration named in a deed is presumed to be correct. And 
mliile it  may be inquired into by parol evidence, such evidence mnct be 
sufficic~nt to contradict the recital in the deed. 

4. Taxation 40c, 4 2 -  

In  an action to recorer lands of plaintiff, sold in t a s  foreclosure pro- 
ceedings, from defendants, who acquired their title from the grantee of 
the commissioner appointed in such proceedings, where plaintiff's evidence 
tentled to show that the husband of grantee in the commissioner's deed 
knew of no consideration paid by or to his wife for the deeds to and from 
her, and that he and his wife conveyed to said commissioner three of the 
five tracts conveyed to her by the commissioner in less than a month after 
the date of the deed to her, both of these deeds being put on record on 
the same day, fifteen minutes apart,  and that the costs of the proceeding 
and the taxes on the property involved were not paid until several months 
thereafter, the t n s  scrolls failing to indicate that  the taxes on the lands 
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were paid i11 full, the judgment roll appearing regular and in compliance 
with the statute, G.  S., 108391, and the deed of the commissioner being 
in conformity with the judgment, there is insufficient evidence for  the 
jury and judgment as in case of nonsuit was proper. 

APPEAL by plaintiff from Olive ,  Special  Judge, at May Civil Term, 
1945, of RICHMOND. 

Two civil actions instituted 17 May, 1944, to recover possession of 
land, and for an accounting as to, and for recovery of rents and profits 
of said lands. 

The complaints in the two actions, while relating to separate tracts 
of land, are of substantially the same import. The claim of right to 
recover the lands is based on the same attack upon certain phases of a 
tax foreclosure proceeding instituted by the Town of Hamlet against 
Mary R. Hinson, e t  al., Civil Issue No. 7787, under which the defendant 
J. P. Gibbons, Sr., claims to own in fee simple the land which is the 
subject of the first of these actions, and under which the defendants 
Doris Baumrind, Hamlet Gin & Supply Company, a corporation, and 
Thurman Steen claim to own in fee simple the lands which are the 
subject of the second of these actions. The regularity of the tax fore- 
closure proceeding down to and including the report of sale is not chal- 
lenged by plaintiff. The proceeding relates to delinquent taxes for the 
years 1931 to 1934, both inclusive, and certain paving lien on the lands 
in question, as well as other lands listed for taxation in the name of 
Mary R. Hinson. I t  is alleged, however, in paragraph 10 of the com- 
plaint therein that the defendant therein, J. W. Lassiter, holds a deed 
dated 1 October, 1922, and duly recorded, from Mary R. Hinson for two 
tracts of land (one of which is involved in the second of present actions), 
and for that reason he was made a party to the proceeding. Certain lien 
holders were made parties to the proceeding. 

Judgment of the clerk of Superior Court, in the tax foreclosure pro- 
ceeding, taken pro confesso, found as a fact, and adjudged as lien upon 
lands inr-olved the amount of taxes due the Town of Hamlet for the 
years covered in the complaint therein, as well as the amount and lien 
of paving assessment due the town, and ordered sale and appointed Z. V. 
Morgan commissioner to sell the lands, etc. 

The report of sale by Z. V. Xorgan, commissioner, appointed for the 
purpose in the foreclosure proceeding as shown in the record discloses 
that sale was made on 18 Xovember, 1935, to H. B. Long of the lands 
which are the subjects of the present actions at  the prices of $610 and 
$800, respectively, and of two other tracts at total price of $160. As to 
these sales plaintiff alleges that H. B. Long did not bid individually, but, 
being an officer of the Town of Hamlet, bid for and on behalf of the 
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town. Defendants, in their answers, deny this. And there is no evidence 
in the record to support the allegations. 

The record of the tax foreclosure suit further shows that H. B. Long 
by written instrument dated and acknowledged 1 March, 1937, "for and 
in consideration of the sum of One Dollar, and other good and valuable 
considerations to him paid by said Willie Mae Lassiter," assigned to her 
his bid and all rights in connection therewith on the property of Mary R. 
Hinson, sold in said proceeding. Plaintiff alleges on information and 
belief that Willie Mae Lassiter paid no consideration for said assign- 
ment. Plaintiff further avers, also on information and belief, that 
Willie Mae Lassiter knew nothing whatever of said assignment, and that 
the assignment to her was a device and a contrivance on the part of the 
commissioner aforesaid, individually, to come into possession of said 
land. While defendants admit the assignment, they deny the further 
averments tending to attack it. I n  this connection the assignment itself 
is the only evidence offered by plaintiff. 

The record of the foreclosure proceeding further shows that on 
1 March, 1937, the clerk of Superior Court, taking cognizance of and 
recognizing the assignment from H. B. Long to Willie Mae Lassiter, as 
hereinabove stated, which had been filed and made part of the record in 
the cause, and finding "that the said sale was in all respects duly and 
properly conducted and made, and that the price offered, as aforesaid, 
was and is the just and reasonable and fair  value of the said land," 
entered judgment "that the said sale be and i t  is hereby in all respects 
confirmed," and authorized and directed the commissioner (1) "upon 
payment of the purchase money and every part  thereof" to execute and 
deliver to the said purchasers a deed in fee simple for said lands; (2) 
upon receipt of the said purchase money to pay ( a )  cost of action, and 
cost and expense of sale, (b)  judgment for taxes on property described 
therein, if sufficient-to pay the town and county taxes on said property, 
but if not "then and in  that event the said commissioner shall execute a 
deed to the purchasers, subject to the remaining taxes unpaid by the 
proceeds of this sale," and (c) if there be any surplus after the taxes are 
paid on the property, together with the other expenses above set forth, 
then and in  that event, the same shall be paid into the office of the clerk 
of the Superior Court to be distributed according to law. 

Thereafter, Z. Q. Morgan, commissioner, purporting to act under and 
pursuant to the authority of the order of confirmation, as aforesaid, 
executed a deed, dated and acknowledged 17 May, 1937, to "Willie Mae 
Lassiter, her heirs and assigns" conveying all the several tracts of land 
to which the assignment of H. B. Long related as above stated. This 
deed was filed and recorded on 15 June, 1937, at  2 :45 p.m. 
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On 14 June, 1937, Willie Mae Lassiter and her husband, J. W. Las- 
siter, for the recited consideration of "$1.00 and other valuable consid- 
erations" executed "a regular warranty deed7' to Z. V. Morgan, indi- 
vidually, sufficient in form to convey a fee simple title to the part of the 
lands described in the commissioner's deed to Willie Mae Lassiter as 
above stated, which are the subject of these actions, that is, three of the 
five tracts. This deed was recorded on 15 June, 1937, at  3 :00 p.m., in 
Book 231, at  page 616. 

Plaintiff alleges upon information and belief (1) that while the bids 
H. B. Long assigned to Willie Mae Lassiter totaled $1,560, Willie Mae 
Lassiter in fact paid to the commissioner "no sum or other consideration 
whatever in  consideration of the execution and delivery of the deed"; 
(2)  that while the deed from Willie Mae Lassiter and husband, J. W. 
Lassiter, to Z. V. Morgan "recited consideration of $1.00 and other 
valuable consideration," the said Z. V. Morgan "paid neither to Willie 
Lassiter nor to her husband any sum or other consideration whatsoever 
for the execution of said deed and the delivery thereof." 

Defendants answering admit that Z. V. Morgan, commissioner, exe- 
cuted and delivered the deed to Willie Mae Lassiter, dated 17 May, 1937, 
and which appears of record, and that Willie Lassiter and husband, 
J. W. Lassiter, conveyed the same property to Z. V. Morgan, and assert 
the validity of both deeds, and deny all allegations in attack upon them. 

The defendants plead in bar of these actions, among other things, 
(1) the judgment in the tax foreclosure proceeding as res judicata; and 
(2) the provision of G. S., 105-393, limiting to one year's time for con- 
testing validity of tax foreclosure title. 

Plaintiff on the trial below also offered evidence in pertinent part as 
follows: Plaintiff testified in chief that she at  one time owned all the 
property described in the complaints in these suits, and detailed haw she 
acquired title, and stated that she had "never conveyed any of that prop- 
erty," and is the widow of the late R. E. Hinson. 

J .  W. Lassiter testified in substance: That Willie Mae Lassiter and 
Willie Lassiter, named in the deed from the commissioner to her and 
from her and her husband to Z. V. Morgan, are one and the same person ; 
that she was his wife, and she is now dead; that Mr. Morgan did not pay 
her anything for the execution of that deed "in my presence. I was 
there when the deed was signed. She did not pay him anything for the 
execution of the deed in  my presence7'; that his wife did not do anything 
except housework around their home; that he knows that she never 
inherited any money; that he never gave her any large sum of money; 
and that he saw her every day. Then, upon objection by defendants, 
testimony of the witness was excluded as follows : That he knew all about 
his wife's business; that he knows that she did not pay anything for the 



744 I N  T H E  SUPREME COURT. [225 

HINSON V. MORGAN and HINSON v. BAUMRIND. 

deed the commissioner executed to her;  that he knows that Z. V. Morgan 
did not pay her anything for the execution of her deed to him in 1937; 
that he never heard her say that she paid Mr. Morgan any money; and 
that he never heard her say that Mr. Morgan paid her any money. 
Exception by plaintiff. Then on cross-examination the witness testified 
that he is brother of plaintiff and that he is grantee in a deed from 
Mary R. Hinson, dated and recorded 1 October, 1932, and that the lands 
described therein are lands described in the deed from Willie Lassiter, 
his wife, to Z. V. Morgan, dated 14 June, 1937, and recorded in Book 231, 
at  page 616, etc. 

Plaintiff, after having same identified, offered in evidence the scrolls 
of the Town of Hamlet showing the list for taxes of Mrs. R. E. Hinson 
for the years 1931 to 1937, both inclusive, showing payments and dates 
of payments on the taxes of each year. 

Plaintiff also introduced all the summonses in these actions. 
At the close of plaintiff's evidence, the defendants moved for judgment 

as in case of nonsuit. Motions were allowed, and judgment signed. 
Plaintiff excepted and appeals to Supreme Court and assigns error. 

George S. Steele ,  Jr., for plaint i f f ,  appellant.  
Fred  W .  B y n u m  for appellee,  J .  P. Gibbons. 
P i t t m a n ,  McLeod  & W e b b  for appellee,  T o w n  of H a m l e t ,  et al. 
Jones  & Jones  for appellee,  Doris  Baumm'nd, et al. 

WINBORNE, J. The assignments of error brought up for consideration 
fail to show error in the judgment below. 

First:  I t  is contended by appellant that there is error in the exclusion 
of the testimony of the witness J. W. Lassiter to the effect that he knew 
all about his wife's business and knew that she did not pay anything for 
the deed from the commissioner, and that Z. V. Morgan did not pay 
anything to her for the deed to him, and that he had never heard her say 
that she paid Morgan any money or that he paid her any money. I t  is 
clear that all of this evidence comes within the ban of the hearsay 
evidence rule. The witness was permitted to testify as to what occurred 
in his presence with respect to the consideration passing between the 
parties. Any other knowledge he had is necessarily predicated upon 
hearsay, and is incompetent. This disposition of the exception renders 
it unnecessary to consider the competency of the evidence with respect 
to the provisions of G. S., 8-51, relating to examination of a witness in 
his own behalf when other party is dead. 

Second: Appellant contends in the main that there is sufficient evi- 
dence in the record to take the case to the jury on the question as to 
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whether the commissioner purchased at  his own sale. I t  is a well settled 
principle of law that a commissioner appointed in  a judicial proceeding 
to sell land may not purchase a t  his own sale, even though he acts fairly. 
I f  he does, the sale is voidable, and niay be set aside as of course upon 
proper and reasonable application of the parties interested. Am. Jur., 
31-474, Judicial Sales, section 141. D u v i s  v. Dogge t t ,  212 N .  C., 589, 
194 S. E., 288. 

I n  this connection for  purposes of conaideration of the question raised, 
we may  pass other questions (1)  as to whether plaintiff, in her attack 
upon the proceeding, may maintain an independent action, or (2 )  
whether she must proceed by motion i n  the cause, and (3)  as to the 
timeliness with which she has proceeded in relation to provisions of 
G. S., 105-393, and consider the challenge to the presumption arising 
upon the regularity of the tax foreclosure proceeding. 

The judgment roll in the tax foreclosure proceeding offered in evidence 
by plaintiff, shows upon its face that  the proceeding is regular and in 
compliance with the statutory requirements in actions to foreclose tax 
liens. G. S., 105-391. And the deed from the commissioner to the pur- 
chaser upon its face purports to be in compliance with and in conformity 
t o  the provisions of the judgment in  the tax foreclosure proceeding by 
which the sale to purchaser was confirmed. 

The consideration named in  a deed is presumed to be correct. Fazist  
v. P a u s f ,  144 S. C., 383, 57 S. E., 22. E x  P a r f e  B a r e f o o t ,  201 K. C., 
393, 160 S. E., 365. And while the consideration may be inquired into 
by par01 evidence, we find no sufficient eridence to contradict the recital. 
However, plaintiff points to these circumstances to raise a reasonable 
inference that Willie X a e  Lassiter, the assignee of the purchaser at the 
commissioner's sale, did not pay to the commissioner the $1,560.00, the 
total amount of the bids for the several tracts of land sold and assigned 
to her :  1 s t :  The testimony of the husband of Willie Mae Lassiter bear- 
ing upon her ability to pay, as he understood it. 2nd: The fact that 
Willie X a e  Lassiter and husband conveyed to Z. V. Morgan three of the 
five tracts conveyed to her by Z. V. Morgan, commissioner, i n  less than a 
month after the date of the deed to her, both of which deeds were filed 
for registration on the same day, fifteen minutes apart. 3rd:  The costs 
were not paid until 20 September, 1937, and none of the taxes involved 
were paid until 31 August, 1937. And 4th:  The tax scrolls offered in 
evidence by plaintiff fail to indicate that the full amount of the taxes 
were paid. A11 these combined amount to no more than a suspicion, if 
they riee to that dignity. They rest i n  speculation. Court proceedings, 
and deed pursuant thereto, may not be upset on evidence of such char- 
acter. 
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Other  questions debated i n  briefs filed need not  be considered. 
T h e  judgment  below is 
Affirmed. 

STATE v. A. C. WISE. 

(Filed 17 December, 1945.) 

1. Criminal Law § 33-- 
Exception to the admission of testimony of the officers, a s  to confessions 

made by prisoner in a prosecution for murder, cannot be sustained, where 
the record does not dischse that  defendant requested further inquiry or 
findings by the court, or offered evidence to controvert the statement of the 
officers, who testified that, upon arresting defendant, they warned him of 
his rights and advised him that  any statement he made would be used 
against him. T'here is nothing to rebut the presumption that  the confes- 
sions were voluntarily made. 

2. Homicide 4c- 
The definition of a killing, with deliberation and premeditation, does not 

mean brooding over it  or reflecting upon i t  for a week, a day, or an hour, 
or any other appreciable length of time, but i t  means a n  intention to kill, 
executed by the defendant in a cool state of the blood, in furtherance of 
a fixed design to gratify a feeling of revenge, or to accomplish some 
unlawful purpose, and not under the influence of a violent passion, sud- 
denly aroused by some lawful or just cause or legal provocation. 

3. Homicide 2 7 c ,  27- 

The court's instructions to the jury on manslaughter in a trial and 
conviction for murder, there being no evidence which would tend to miti- 
gate or reduce the grade of the offense to manslaughter, may not be held 
for error entitling defendant to a new trial. 

4. Criminal Law 54b, 54c- 
The jury having returned a verdict of guilty of murder in the first 

degree "with mercy," there being no request by the jury for permission 
to make this recommendation or intimation by the judge that such a 
recommendation would be considered, the court properly treated the 
recommendation of mercy a s  surplusage and imposed the sentence fixed by 
statute. 

APPEAL b y  defendant f r o m  Oliae,  Special  J u d g e ,  a t  September Term, 
1945, of GUILFORD. NO error. 

T h e  defendant  was indicted f o r  the  murder  of his  paramour. The  
evidence offered b y  the  State, based largely on admissions made by  the 
defendant to  the  officers, tended to show tha t  adulterous relations between 
defendant and  deceased, the  wife of Quinnie Williams, had  been engaged 
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in for some months; that on 11 August, 1945, as they had done on pre- 
vious occasions, these two went to a place in the woods, a pine thicket 
several miles west of Greensboro ; that they were driven in  an automobile 
by one Warren to a point on a side road where they got out and walked 
to this thicket ; that following some argument the disagreement was made 
up and sexual relations were had; that thereafter defendant announced 
that their relations must cease as they would be found out and trouble 
ensue; that deceased opposed the suggestion and in the discussion that 
followed she struck him with her hand one time in the chest, to which he 
responded by striking her with his fist knocking her down; and then as 
she lay on the ground he took her chin in his left hand, drew his pocket- 
knife and cut her throat; that as she did not die immediately, and still 
showed signs of life, he went into the woods near-by, secured a stick or 
club and beat her over the head and neck; that he took her pocketbook, 
watch and glasses and returned to the car and told Warren he had killed 
her. The evidence disclosed that the body had been dragged a short 
distance from where she was killed, and several days elapsed before it 
was discovered. Decomposition had set in. Post-mortem examination 
revealed that death was due to a broken vertebra in the neck. The 
deceased's watch and glasses were found in defendant's home, as well as 
the knife with which defendant admitted to the officers he had cut her. 
A stick or club was found near where the body had lain, and this the 
defendant told the officers was the one which he had used. 

The defendant offered no evidence. 
There was verdict of guilty of murder in the first degree, with recom- 

mendation of mercy, and from judgment imposing sentence of death 
defendant appealed. 

Attorney-General IlIcilIullan and Assisfant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

F. L. Paschal for defendant. 

DEVIN, J. The defendant assigns error in the ruling of the court 
below admitting in evidence over objection the testimony of the officers 
as to confessions made to them by the defendant. The record does not 
disclose that the defendant requested further inquiry or findings by the 
court, or offered any testimony to controvert the statements of the officers. 
He presents the question only by his exception to the evidence. The 
officers having testified that upon arresting the defendant they warned 
him of his rights and advised him he did not have to make a statement 
unless he wished, and that his statements would be used against him, 
there was nothing to rebut the presumption that the confessions were 
voluntarily given. The admissions of the defendant were supported by 
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the finding of the watch and glasses of deceased in defendant's home, and 
the weapon with which she was beaten to death at  the place where he 
admitted i t  was used. 

Exception to the introduction of evidence of defendant's confession 
cannot be sustained. X. v. Wagstaf f ,  219 N.  C., 15, 12 S. E. (2d), 657; 
8. v. Grass, 223 N .  C., 31, 25 S. E. (2d), 193. With the testimony of 
these admissions properly in evidence, the defendant's exception to the 
denial of his motion for judgment of nonsuit becomes untenable. 

The defendant assigns error in  the charge of the court to the jury in  
that the court's definition of "deliberation" was incomplete. The lan- 
guage of the court excepted to was this: ''Deliberation, gentlemen of the 
jury, means to think about, to revolve over in one's mind;  while pre- 
meditation means to think beforehand, to form a prior determination to 
do the act." Then followed definition of murder in the second degree, 
malice and manslaughter, to which no exception was noted. Later the 
court gave this instruction: "Now, of the jury, the court 
instructs you as a matter of law that  the law does not lay down any rule 
as to the time that must elapse between the moment when a person pre- 
meditates or reaches a determination in his own mind to kill, and the 
moment when he does the killing, as a test. I t  is not a question of time. 
I f  the determination is formed deliberately and upon due reflection i t  
makes no difference how soon afterwards the fatal  resolve is carried into 
execution. So, where one forms a purpose to take the life of another and 
weighs this purpose in his mind long enough to form a fixed design or 
determination to kill at a subsequent time, no matter how soon or how 
late, and pursuant thereto kills, this  would be a killing with premedita- 
tion and deliberation and would be murder in  the first degree." 

The court further charged the jury if they found from the evidence 
beyond a reasonable doubt that defendant killed the deceased with either 
kiife or stick, weapons which they found beyond a reasonable doubt 
were capable of producing death in the hands of defendant under the 
circumstances, and that the defendant intended at  the time to kill her, 
and if they so found beyond a reasonable doubt that such intent to kill 
had been formed and determined in  his mind, that he had thought i t  over 
and revolved it over in his mind and decided to kill her. then that mas 
premeditation and deliberation, and if he killed her with premeditation 
and deliberation and with malice, and they so found beyond a reasonable 
doubt each and every one of these elements i t  would be their duty to 
return verdict of guilty of murder in the first degree. No  exception was 
noted to this instruction. These instructions as to the elements necessary 
to constitute murder in the first degree under the statute seem to be in  
substantial accord with the decisions of this Court. S. v. Roberson, 150 
N. C., 837, 64 S. E., 182; 8. v. McCZure, 166 N .  C., 321, 81 S. E., 458; 
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S. 1 % .  Benson, 183 S. C., 795, I l l  S. E., 869; S. v. i~IilZer, 197 S. C., 449, 
149 S. E., 590; S. v. Ecans, 198 N .  C., 82, 150 S. E., 678; S. T .  Buflcin,  
209 S. C., 117, IS3 S. E., 543. I n  defining and illustrating the meaning 
of deliberation the present Chief Justice in 5'. 1;. Benson, supra,  used 
this language: "It does not mean brooding oTer it or reflecting upon it 
for a week, a day, or an hour, or any other appreciable length of time, 
but it means an intention to kill, executed by the defendant in a cool state 
of the blood, in furtherance of a fixed design to gratify a feeling of 
reaenge, or to accomplish some unlawful purpose, and not under the 
influence of a violent passion, suddenly aroused by some lawful or just 
cause or legal provocation. 8. c. Coffey,  174 X. CY., 814. When TTe sag 
the killing must be accompanied by premeditation and deliberation, it 
is meant that there must be a fixed purpose to kill, which precedes the 
act of killing, for some time, h o ~ e v e r  short, although the manner and 
length of time in which the purpose is formed is not rery material. X. v. 
walker, 173 N .  C., 780." The court, without using this exact language, 
instructed the jury in substance if they found beyond a reasonable doubt 
the defendant killed the deceased with a deadly weapon, and that it was 
done in the heat of passion, without revolring it over in his mind or 
thinking it over, or forming a fixed design to kill, they could not conrict 
him of murder in the first degree. The court here, as in the Benson case, 
supra, was contrasting a killing done v i th  deliberation with one done in 
hot blood, in heat of passion. 

To the court's instructions as to second degree murder no exception 
was noted. 

The defendant assigned error in the court's instructions to the jury on 
manslaughter, but as we do not think there TTas evidence xi-hich would 
tend to mitigate or reduce the grade of the offense to manslaughter, the 
instructions criticised may not be held for error entitling the defendant 
to a new trial. fl. c. 1Pallate, 203 S. C., 284, 165 S. E., 716; 8. v. 
Cureton, 215 N .  C., 'ii8, 3 S. E. (2d), 343; 8. v. Grainger, 223 N. C., 
716, 28 S. E. (2d), 228. 

After careful examination of the entire record we conclude that the 
exceptions brought forward in defendant's assignments of error, and 
debated orally and in his brief, cannot be sustained, and that defendant 
has no just cause of complaint as to the fairness of his trial. 

We note that the jury returned verdict of guilty of n~urder  in first 
degree, " ~ i t h  mercy." As there was no request by the jury for permis- 
sion to make this recommendation or intimation by the judge that such a 
recommendation would be considered, 8. v. X n t t h e ~ s ,  191 N. C., 378, 
131 S. E., 743; S. c. Day, 215 N. C., 566, 2 S. E. (2d), 569; S. 9. 
Howard, 222 N .  C., 291, 22 S. E.  (2d), 917, the court properly treated 
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t h e  jury's reconlmendation of mercy as surplusage, 8. v. Stewart, 189 
N. C., 340, 127 S. E., 260, and  imposed the  sentence fixed by  the  statute. 

I n  the  t r i a l  we find 
N o  error. 

N. J. McGUIR'N AKD WIFE, MARY P. McGUINN, v. J. A. McLAIK. 

(Filed 17 December, 1945.) 
1. Ejectment 5 1- 

The fact that  a landlord may obtain permission from the Rent Control 
Office of the O.P.A. t o  institute an action under the local law for the 
possession of his property, does not release the property from the provi- 
sions of the Emergency Price Control Act of 1942, Title 50, U.S.C.A. App. 
sec. 901, et  seq. 

2. Ejectment $j 7- 
The rental value of the premises in controversy in this action was fixed 

by the Rent Control Office, and local statutes, S. L. 1945, ch. 796, amending 
G. S., 42-32, authorizing the collection of double rents or other damages 
for withholding the premises after notice to quit, cannot exceed the maxi- 
mum rent fixed by the Office of Price Administration under the Emergency 
Price Control Act of 1942. 

3. Same- 
Ordinarily when a tenant holds over after the expiration of his lease 

or a tenant from month to month refuses to quit after notice, the landlord 
is entitled to  recover, as  damages for the wrongful withholding of the 
premises, the fair  rental value of the property. The measure of damages 
is the difference between the rent agreed upon and the market value of 
the term, plus any special damages alleged and proved. Rental value is  
what the premises mould rent for, or i t  may be determined by other 
evidence. 

4. S a m e  
As long as  the Rent Control Act is effective in a particular locality, a 

landlord who owns rental property therein and subject to the provisions 
of the Act, cannot assert under the local law any right in conflict with 
the  Act. 

Any difficulty encountered by defendant, in an ejectment proceeding, in 
obtaining other suitable living quarters is  not sufficient under the Rent 
Dontrol Act to defeat the right of plaintiffs to recover possession of their 
property for their own use and occupancy. 

APPEAL by plaintiffs and defendant f r o m  Phillips, J., at J u n e  Term, 
1945, of MECKLENBURG. 
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This is a proceeding in summary ejectment under the Landlord and 
Tenant Act, begun before a justice of the peace and heard on appeal in 
the Superior Court. The pertinent parts of the agreed statement of facts 
are as follows : 

"The defendant rented the property at  932 Henley Place, in Charlotte, 
North Carolina, on July 8, 1942, from month to month, at  the rate of 
$65.00 per month, payable in advance, on or before the 10th day of 
each month. 

"The plaintiffs purchased the property occupied by the defendant on 
1 February, 1945 ; that the plaintiffs petitioned the O.P.A. Rent Control 
Office for possession of the property, and were given permission to bring 
suit for the same on or after 15 May, 1945, of which petition the defend- 
ant had due notice. 

"That on 7 April, 1945, the plaintiffs, through their attorney, gave 
due and proper notice to the defendant to vacate the premises on 6 May, 
1945, which notice was duly received by the defendant. 

"The defendant did not vacate on 6 May, 1945, and on 16 May, 1945, 
the plaintiffs commenced their action. 

"That the proceedings before the Rent Control Office and the notice to 
the defendant were in due and proper form." 

Plaintiffs tendered the following issues, and those submitted to the 
jury were answered as set forth below: 

"1. Are the plaintiffs entitled to immediate possession of the property 
known as 932 Henley Place, Charlotte, N. C.? Answer: Yes. 

"2. What sum are the plaintiffs entitled to recover for rent for the said 
premises ? Answer : $93.16. 

"3. Was the detention of said premises by the defendant wrongful 
and was their appeal without merit and taken for the purpose of delay? 

"4. What sum, if any, are the plaintiffs entitled to recover as damages 
for the wrongful detention of the said premises? Answer: $258.92." 

The court declined to submit the third issue, and the plaintiffs ex- 
cepted. On the question of damages on the fourth issue, for the wrongful 
detention of the premises, the court permitted N. J. McGuinn, one of the 
plaintiffs, to testify, over the objection of the defendant, as to certain 
expenses incurred by him, from 9 May, 1945, the date he was required to 
vacate the house formerly occupied by him and his family, until the date 
of the trial. He  testified as to the cost of room and board at the Selwyn 
Hotel, the cost of crating, hauling and storing his furniture, the expense 
of keeping a cat and dog at a kennel, and testified that his living expenses 
would have been only $4.00 per day if he had been permitted to occupy 
his own home, thereby showing a loss or damages of $258.92. 

Judgment predicated on the verdict was entered, and the plaintiffs 
and defendant appealed, assigning error. 
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John James for plaintiffs. 
Wm. H.  Abernathy for defendant. 

DENNY, J. On the plaintiffs' appeal we must determine whether or 
not the court committed error in refusing to submit the third issue. 
While on the defendant's appeal we must determine whether or not there 
was error in  submitting the fourth issue on the question of damages. 

I t  is admitted that the plaintiffs, after purchasing the property occu- 
pied by the defendant and his family, proceeded in accordance with the 
Rules and Regulations issued pursuant to the Rent Control provisions of 
the Emergency Price Control Act of 1942, and the amendments thereto. 
Title 50, U.S.C.A. dpp., see. 901, ef sey. I t  further appears that the 
plaintiffs are, in good faith, seeking to gain possession of the property 
for their own personal use and occupancy. The defendant offered no 
defense to this action other than his inability to find a suitable house in 
which to move. 

The plaintiffs insist that the third issue should have been submitted 
in view of the provisions of chapter 796, Session Laws of 1945, amending 
G. S., 42-32, as follows: "On appeal to the superior court, the jury 
trying issues joined shall assess the damages of the plaintiff for the 
detention of his possession to the time of the trial in that court; and, if 
the jury finds that the detention was wrongful and that the appeal was 
without merit and taken for the purpose of delay, the plaintiff, in addi- 
tion to any other damages allowed, shall be entitled to double the amount 
of rent in arrears, or which may have accrued, to the time of trial in 
the superior court. Judgment for the rent in arrears and for the dam- 
ages assessed may, on motion, be rendered against the sureties to the 
appeal." 

The property sought to be recovered is in the City of Charlotte, within 
a Rent Control Area, and is subject to the provisions of the Emergency 
Price Control S c t  and the Rules and Regulations issued pursuant thereto. 
The purpose of rent control is to make certain that landlords will collect 
only fair  and reasonable rents for properties within the controlled area, 
which are occupied by tenants as living quarters. And the fact that a 
landlord may obtain permission from the Rent Control Office of the 
O.P.A. to institute an action under the local law for the possession of 
his property, does not release the property from the provisions of the 
Emergency Price Control Act. The rental ralue of the premises in con- 
troversy in this action was fixed by the Rent Control Office at $65.00 per 
month, and local statutes authorizing the collection of double rents or 
other damages for withholding the premises after notice to quit, cannot 
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exceed the maximum rent fixed by the Office of Price Administration. 
Matskowsky, et al., v. Katz,  53 N.  P. S., 2nd, 430, 184 JIisc., 60. The 
States of New Jersey and Florida, having similar statutes, have re- 
stricted the application of these statutes in rent enforcement cases. Ricci 
v. Claire ( N .  J . ) ,  O.P.A. Opinions and Decisions, Vol. 1, p. 1989; 
Collins v. Ford (Fla.), O.P.A. Opinions and Decisions, Vol. 11, p. 5053. 
See also iMyers v. H .  L. Rust Co., 134 Fed., 2nd, 417; Cannon v. Gordon, 
48 W. Y .  S., 2nd, 124. Ordinarily when a tenant holds over after the 
expiration of his lease or a tenant from month to month refuses to quit 
after notice, the landlord is entitled to  recover as damages for the wrong- 
ful withholding of the premises, the fair rental value of the property. 
This Court said in Sloan v. Hart,  150 N.  C., 269, 63 S. E., 1037: "The 
measure of damages appears settled by practically all the authorities to 
be the difference between the rent agreed upon and the market value of 
the term, plus any special damages alleged and proved. . . . By rental 
value is meant . . . what the premises would rent for, or by evidence of 
other facts from which the rental value may be determined." Martin v. 
Clegg, 163 N.  C., 528, 79 S. E., 1105; Credle v. Ayers, 126 N.  C., 11, 
35 S. E., 128. But, so long as the Rent Control Act is effective in a 
particular locality, a landlord who owns rental property therein and 
subject to the provisions of the Act, cannot assert under the local law any 
right in conflict with said Act. Concord Estates v. Burke, 50 N.  Y .  S., 
2nd, 635; Schwartr v. Trajer Realty Corp., 56 F. Supp., 930; Cannon 
v. Gordon, supra; Myers v. H. L. Rust Co., supra. Hence, the measure 
of plaintiffs' damages is the rental value of the premises as fixed by the 
Office of Price Administration. These plaintiffs are entitled to the 
immediate possession of their property, but the court properly refused to 
submit the third issue set out herein. 

I n  view of the disposition made of the plaintiffs' appeal, and for the 
reasons stated therein, the exceptions noted to the plaintiffs' evidence on 
the question of damages submitted on the fourth issue, must be sustained. 

The defendant asserted no legal defense to this action. The difficulty 
he may encounter in obtaining suitable living quarters is not sufficient to 
defeat the right of the plaintiffs to recover possession of their property 
for their own use and occupancy. Bauer v. ATeuril, 152 P., 2nd, 47; 
Jones v. Shields, 146 P., 2nd, 735; Gould 11. Butler, 31 A., 2nd, 867; 
New York  Housing Authority 21. dwant ,  54 N .  Y .  S., 2nd, 571; New 
York Housing Authority 1%. Czcringfon. 50 N .  Y .  S., 2nd, 445. The 
plaintiffs, however, are only entitled to recover the rent as determined 
under the second issue and the immediate possession of the property as 
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set forth in the first issue. Except as modified herein, the defendant's 
appeal is affirmed. 

Plaintiffs' appeal, affirmed. 
Defendant's appeal, modified and affirmed. 

(Filed 17 December, 1946.) 
Trial ss 52, 5 3 -  

In an action by a husband to recover from his deceased wife's brother a 
large amount of miscellaneous personalty, consisting of household furni- 
ture, silver, jewelry, etc., mostly given to plaintiff and/or his wife upon 
their marriage, there being no children of the marriage and the defendant 
claiming the property as administrator of deceased and setting up the 
statute of limitations, where the court, acting by consent without a jury, 
gave judgment for the plaintiff, upon evidence partly inconclusive as to 
ownership, without findings on the various items, there is error and the 
cause is remanded for further hearing, as it is the function of the court, 
however tedious the process, to make findings in accordance with the 
evidence and to pass upon the applicability of the statute of limitations. 

APPEAL by defendant from Nimocks, J., in Chambers, 24 March, 1945, 
as of March Term, 1945, of CUMBERLAND. 

Cook dZ Cook and James R. Nance for defendant, appellant. 
Robert H. Dye for plainti f ,  appellee. 

SEAWELL, J. The plaintiff brought this action for the recovery of 
personal property, and at  the same time invoked the ancillary proceed- 
ing of claim and delivery to obtain possession pendente lite. Under the 
claim and delivery a large quantity of miscellaneous property was taken, 
as appears from the returns of the sheriff. 

The plaintiff attached a schedule to his complaint, in which the prop- 
erty claimed is listed, and which also contains such descriptive matter as 
he desired to furnish. A similar inventory and description is found in 
the affidavit in the claim and delivery proceeding. 

The defendant denied plaintiff's title and right to the possession of 
the property, alleged that he was in rightful possession thereof as admin- 
istrator of Eliza Hill Robeson (a sister of defendant and of the plaintiff's 
deceased wife, Mary Fuller Robeson McMillan), who, up to her death, 
held the property, as her own, under the will of Mrs. McMillan. Defend- 
ant further pleaded the three-year statute of limitation, alleging that Miss 
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Robeson had held the property as her own for more than six years, and 
the administrator for an additional three months, before the institution 
of action for its recovery. 

The property in dispute consists largely of miscellaneous items of 
house furniture and furnishings claimed by plaintiff to have been bought 
and paid for by him upon his marriage and a t  various times during their 
married life, for the common use of himself and wife, and of valuable 
wedding presents presented to either or both of them upon the marriage. 
The inventory includes such items as beds, tables, chairs, rugs, vases, 
radio, stoves; silver tableware, pitchers, cups, silver and gold bowls, 
platters, glassware, diamond rings, and other items of an extensive 
inventory. 

The matter was heard by Nimocks, J., by consent of parties without 
a jury, and resulted in  a finding of facts, conclusions of law and judg- 
ment for plaintiff for the property, substantially as claimed, an inventory 
of which is set out in the judgment. 

The defendant objected, excepted and appealed from the judgment, 
assigning errors. 

The evidence taken before the judge discloses that Mary Fuller Robe- 
son and plaintiff were married in 1924. Mrs. McMillan died in 1936, 
leaving a purported will, in which she gave all her property to her sister, 
Miss Robeson. The will is a, holograph, without witnesses to its execu- 
tion, and, according to the record, admitted to probate on the oath of 
only two witnesses as to the handwriting and other facts of proof re- 
quired by G. S., 31-18.2. The plaintiff objected to the introduction of 
the purported will, and the objection was overruled. Since plaintiff 
finally prevailed, he did not appeal. Whether he thus waived his objec- 
tion to the will, we do not find it within the scope of our decision to 
determine. During their married life they lived at  323 Person Street, 
in  Fayetteville. Miss Eliza Hill Robeson lived with them, and after 
the death of Mrs. McMillan, both Miss Robeson and plaintiff continued 
to live there for three or four years, when plaintiff married again and 
moved au7ay. Miss Robeson died in October, 1943, and her brother, the 
defendant, administered on her estate. 

The plaintiff, for identification of the property he claims, depended 
largely upon its location a t  a particular time-the period during which 
he lived in  the house at  323 Person Street, and, in part, its location there 
a t  the time the claim and delivery was issued. However, upon the trial, 
he gave descriptions, tallying, for the most part, with the property taken 
under the claim and delivery proceeding, although leaving ambiguity as 
to other items. 

The defendant in his brief bases his objection to the findings of fact 
and conclusions of law made by Judge Nimocks upon the following 
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MCMILLAN ti. ROBESON. 

specifications: First, that the action is barred by the three-year statute 
of limitations, and the judge should have so held; second, that there is 
no estate by entirety in personal property in North Carolina, and the 
evidence disclosed a joint tenancy in much of the property claimed by 
plaintiff; third, that the action instituted was not a proper action to 
obtain possession of property so held; fourth, that the property was not 
sufficiently described in the pleadings and the evidence to justify a taking 
thereof; and contends that there is no evidence to support the findings 
of fact or conclusions of law. 

Coming to the question of ownership and title, there are a number of 
items constituting a substantial part of the property as to 1:-hich the 
plaintiff himself testified that either he or others had given to Mrs. 
McMillan, or that they had been given to them jointly, and in many 
instances the evidence of the plaintiff with regard to such ownership was 
the only evidence before the court. 

I t  appears from the evidence that there were no children born to the 
McMillan marriage, and that there is no person, other than those before 
the court, now directly interested in the property, unless the widow of a 
deceased brother, Audrey Robeson, now a resident of Virginia, is so 
interested. Except for a consideration of the will, the evidence with 
regard to the acquisition of the property and the testimony of the plain- 
tiff containing inferences of ownership of a part thereof, or interest 
therein, by Mrs. Mary Fuller McMillan, might be of 110 advantage to the 
defendant in  view of the rights of the husband under G. S.. 28-149.9. - 
The will, however, was obviously under consideration of the court in 
making its findings, and it cannot be ignored here. 

We hare, then, this situation presented on the appeal : An examination 
of the evidence discloses that as to a number of items in the inventory 
exhibited by plaintiff and listed by the court in the judgment, the objec- 
tion based on indefiniteness of description may indeed be well founded; 
and as to others, the objection may not be so well based. I t  further 
appears from the testimony of the plaintiff that some of the articles now 
claimed were given by him to his former wife, with little or no inference 
anywhere to the contrary; and the evidence is contradictory a< to a 
number of other items as to which, of course, the judge hearing the mat- 
ter had the right to find in accordance with the weight of the eridence 
as it impres~ed him. Plaintiff is entitIed to recover in this case, at rnoet, 
only those items as to which he has s h o ~ ~ n  exclusive title. 

Howerer, the evidence, taken as a whole, is of such a nature and so 
interconnected that the Court does not feel that it could, with propriety, 
single out and classify these items or the items in the extensive inventory 
here presented which were improperly dealt with on the trial and those as 
to which the finding of the court was supported by evidence, and make 
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a n  award  here o r  there upon  such classification ~ ~ i t h o u t  in t rud ing  on the 
offices of the  jury. Imprimis, t h a t  T a s  the  funct ion of the  court below, 
which acted both a s  judge and  j u r y ;  and  h o ~ ~ e r e r  tedious the  process, i t  
should be performed i n  t h e  orderly procedure of the  trial.  

At present, the  Cour t  does not feel t h a t  i t  is i n  position to  determine 
the applicability of the s tatute  of limitations to plaintiff's action, and 
mus t  leave t h a t  t o  the  court  below to decide upon the evidence a s  i t  m a y  
t h e n  appear .  

There  was e r ror  i n  the  t r i a l  i n  t h e  respects pointed out, of such char-  
acter  as  to  w a r r a n t  a t r i a l  de novo. I t  is so ordered. 

E r r o r  and  remanded. 

STATE v. GRADY GORDOK. 

(Filed 17 December, 1945.) 

1. Criminal Law 3 5 2 b  

I n  passing upon a motion for  judgment a s  of nonsuit in criminal prose- 
cutions, the evidence must be considered in the light most favorable to the 
State, and when so considered the court must determine whether o r  not 
there is any competent evidence to support the allegations in  the warrant 
or bill of indictment. 

2. Same- 
In  a criminal prosecution the evidence must show more than a n  oppor- 

tunity to  commit the oft'ense, and should raise more than a suspicion or 
mere conjecture as  to  the existence of the fact to be proved. 

3. Fornication and Adultery 3 3- 

Where the evidence for  the State, in a prosecution for fornication and 
adultery, tended to show that  defendant and his wife lived in a one-room 
house, about fourteen by twenty-six feet, and the other woman in the case, 
whose husband was in the Navr, came with her five children to live with 
them because she had no other place to stay, and that defendant and this 
woman were seen together constantly, sometimes accompanied by defend- 
ant's wife, and that late a t  night the officers went to defendant's house 
and heard defendant say, "you beliere I hugged that  woman," and the 
answer "yes," and the officers saw defendant in a crouching position over 
the bed where the woman was and on entering the room found defendant 
on a pallet and his wife and the other woman in different beds with 
several children in the beds and on the pallet, there is insufficient evidence 
for the jury and motion for judgment as  of nonsuit should have been 
allowed. 

APPEAL b y  defendant f r o m  Alley, J., a t  August  Term,  1945, of 
DAVIDSON. 
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The defendant was convicted in  the recorder's court of Denton, on a 
warrant charging him with fornication and adultery with one Eunice 
Jordan, and with occupying a building for the purpose of prostitution. 
The defendant appealed to the Superior Court and was tried de novo. 

The evidence offered by the State is substantially as follows: The 
defendant and his wife lived in a one-room house, about fourteen feet 
wide and twenty-six feet long. Eunice Jordan and her five children lived 
in  a house about 150 yards from the home of the defendant. The hus- 
band of Eunice Jordan is in the Navy. A short time before the defend- 
ant was arrested, Eunice Jordan and her five children moved into the 
home of the defendant. The defendant stated to the officers that the 
reason Eunice Jordan and her children were living with him, "his wife 
went and got her and moved her in the house . . . she didn't have any 
other place to stay." The defendant and Eunice Jordan were seen 
together a number of times in a cafe in Thomasville and in other public 
places as well as in private homes. None of the State's witnesses testified 
to any improper conduct on the part of the defendant and Eunice 
Jordan on any of these occasions. Sometimes they were accompanied 
by the defendant's wife. 

About 12 :30 a.m., on 26 June, 1945, the officers went to the home of 
the defendant. Some of them testified the room was dark and they could 
not see anything, but heard the defendant say "You believe I hugged 
that woman?" The answer was "Yes." One officer testified he went 
around to the east window of the room and saw the defendant in a 
crouching position over the bed where they found Eunice Jordan, and i t  
"looked like he might have been on his knees," and that he heard the 
statement quoted above. When the officers knocked on the door the 
defendant let them in, and then laid down on a pallet. They found the 
defendant's wife in one bed, Eunice Jordan and two of her children in 
another, and defendant and three of the Jordan children on pallets, all 
in  the same room. 

At  the close of the State's evidence, the defendant moved for judgment 
as of nonsuit on both counts in the warrant. Motion was allowed on the 
second count, which charged the defendant with occupying a building 
for the purpose of prostitution. The defendant offered no evidence. 

Verdict: Guilty. Judgment: Imprisonment in the common jail of 
Davidson County for nine months, to be assigned to do labor under the 
supervision of the State Highway and Public Works Commission. The 
defendant appeals, assigning error. 

Attorney-General Hclllullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

Phillips & Bower for defendant. 
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DENNY, J. The question for determination on this appeal is whether 
the defendant's motion for judgment as of nonsuit should have been 
sustained as to both counts in the warrant. 

I t  is well settled with us that in    as sing upon a motion for judgment 
as of nonsuit in criminal prosecutions, the evidence must be considered 
in  the light most favorable to the State, and when so considered the 
Court must determine whether or not there is any competent evidence to 
support the allegations in the warrant or bill of indictment. S. v. Hern- 
don, 223 N. C., 208, 25 S. E. (2d), 611; S. v. McKinnon, 223 N.  C., 160, 
25 S. E. (2d), 606; S. v. Todd, 222 N.  C., 346, 23 S. E. (2d), 47; S. v. 
Woodard, 218 N.  C., 572, 11 S. E. (2d), 882; S. v. Brown, 218 N.  C., 
415, 11 S. E. (2d), 321; S. v. Hammonds, 216 N.  C., 67, 3 S. E. (2d), 
439; S. v. Landin, 209 N.  C., 20, 182 S. E., 389; S. v. Marion, 200 
N. C., 715, 158 S. E., 406. 

We think the evidence adduced in the trial below is insufficient to  
support the verdict. The defendant may be guilty of the crime charged, 
but the evidence shows no more than an opportunity to commit the 
offense. The circumstances disclosed may be sufficient to raise a sus- 
picion, but the evidence should raise more than a suspicion or mere con- 
jecture as to  the existence of the fact to be proved. S. v. Prince, 182 
N.  C., 788, 108 S. E., 330. The facts here are substantially different 
from those in 8. v. Davenport, ante, 13, 33 S. E.  (2d), 136, and similar 
cases cited by the State. Davenport and his paramour were constantly 
together day and night, on the streets or in one of his several homes, and 
when arrested late a t  night in one of these homes, no other persons were 
occupying the house and they came out of the same bed-room. There 
was but one room in Grady Gordon's house and i t  was occupied by eight 
people, including his wife. 

The defendant's motion for judgment as of nonsuit should have been 
allowed. Barker v. Dowdy, 224 N.  C., 742, 32 S. E. (2d), 265; S. v. 
Todd,  supra; S. v. Miller, 214 N.  C., 317, 199 S. E., 89; 8. v. Woodell, 
211 N. C., 635, 191 S. E., 334; S. v. Aswell, 193 N .  C., 399, 137 S. E., 
174; S. v. Prince, supra; Hopkins v. Hopkins, 132 N. C., 25, 43 S. E., 
506. 

The judgment of the court below is 
Reversed. 
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0. J. WHITE r .  J. R. PLEASANTS. 

(Filed 17 December, 1946.) 

1. Contracts § 6: Brokers and Factors 3: Fraud, Statutes of, § 9- 

Oral contracts between real estate brokers and their principals for the 
sale of land of the principal are enforceable as such. 

2. Brokers and Factors § 8: Contracts § 16- 
A simple contract of agency for the sale of land for an indefinite and 

unstated time is generally revocable, in good faith, at any time before 
the broker makes the sale, or produces a purchaser who is ready, willing 
and able to buy on the terms set forth by the principal. 

3. Contracts § 16: Brokers and Factors §§ 10, 1 2 -  
Where a broker has made a sale of land, or has produced a purchaser 

who is ready, willing and able to bur on the terms set forth by the prin- 
cipal, the principal, although having the power, has no legal right, with- 
out incurring liability for the wrongful termination, to revoke the broker's 
agency to sell. 

4. Brokers and Factors §§ 10, 1 2 -  
When under an existing contract of agency to sell land in which no 

stipulation is made for compensation, the broker has made a sale, or 
produced a purchaser who is ready, willing and able to buy the land, the 
rule seems to be that the broker is entitled to the reasonable value of his 
services. 

APPEAL by plaintiff from Stevens, J., a t  September Term, 1945, of 
DUERAM. 

Civil action commenced before justice of peace of Durham County, 
Nor th  Carolina, for recovery of $50.00 on implied contract for  commis- 
sions in  sale of real estate, tried in  Superior Court de novo on appeal 
thereto from judgment of said justice of peace court. 

Upon the trial in Superior Court plaintiff testified in pertinent par t  
as follows : ''On or about hIarch 2nd of this year, and for the past three 
years, I have had license t o  engage in  real estate business in Durham 
. . . As a licensed real estate dealer, I sell real estate on commission for 
other people . . . About the middle of February, 1945, I went to the 
defendant's office to ask him about some property which he was interested 
in  and he . . . advised me that  he had a lot in Forest Hills which he 
would like for me to sell for him . . . At this time . . . defendant took 
the map  or drawing or blue print . . . of lot . . . and shorn-ed it to mc. 
I asked what his price on the lot was and he told me $1000. I said:  
'Mr. Pleasants, I will sell tha t  lot.' Mr. Pleasants said: 'I wish you 
would. I want my  money out of i t  . . .' H e  gave me the dimensions of 
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the lot as 120 by 230. I made a notation or memorandum of the dimen- 
sions of the lot . . . following . . . 120 x 230, $1000-J. R. Pleasants. 
. . . Pursuant to this agreement with defendant, I ran an ad in Durham 
papers advertising the said lot for sale , . . in the Durham Sun on 
Xarch 2nd, 1945, as follows : 'Lots for sale. Here are some lots you will 
like. Forest Hills-120 x 230-$1000,' etc. Signed '0. J. White.' . . . 
I also ran this ad in Morning Herald of March 3, 1945 (same as above). 
Immediately after on the same day while I was running these ads in  
papers, I met the defendant on the street . . . and told him I had adver- 
tised his lot for sale in the Durham papers and the defendant then said, 
'Well, I'm glad you have. That's a good buy; one of the best bargains 
in Durham' . . . he said, '811 right, go ahead and sell it. It's one of the 
best buys in Durham.' This conversation occurred on Saturday, March 
3rd . . . I carried Mrs. Campbell in my car to see the lot . . . Later 
she . . . said she did not wish to purchase the lot. I also carried in my 
car Mr. W. 0. Wilkins and showed him the same lot that I showed 
Mrs. Campbell. I quoted him a price of $1000 cash, which was the 
price the defendant told me to sell it for. I sold the lot to W. 0. Wilkins 
for $1000 cash and at  the time I made the sale Mr. W. 0. Wilkins gave 
me his check in the sum of $100 as a deposit on said lot. The balance 
was $900 as stated on face of check." (Check offered-reading: "Dur- 
ham, N. C., 3/9/1945. Home Savings Bank. P a y  to the order of 
0. J. White, Agent, $100.00-One Hundred and no/100 Dollars. Dep. 
on lot 120 x 230-Bal. $900.00," signed "W. 0. Wilkins.") "When I 
received this check, I carried it to the defendant's office on the same day 
and told him I had sold the lot. Prior to taking the check to defendant, 
I saw him and advised him that I had sold this lot and the defendant 
advised me that one of his friends was interested in purchasing the lot 
but said that his friend had not purchased the lot and the one who 
brought the check to him first would get the lot. I later returned with 
the check for the defendant, at which time the defendant advised me 
that he had not sold his lot to anyone and no one had paid him any 
money on it. I then advised the defendant that here was a check for $100 
deposit on the lot, and put the check on the defendant's desk. The 
defendant said he would not accept the check, but I left it on his desk. 
I advised the defendant the first time I saw him on March 9th that I had 
sold his lot and wanted a deed, and I advised him the same thing when I 
gave him the check. The defendant refused to execute a deed for the lot, 
I asked him to pay me for my services or commission, which he refused 
to do. After he refused . . . I brought this suit . . . W. 0 .  Wilkins 
advised me and I so advised the defendant, that he was ready, willing 
and able to pay $1000 cash for this lot upon the execution of the deed by 
the defendant . . . The usual commission in a s a l ~  of this kind is 570, 
or $50." 
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Then, on cross-examination, plaintiff continued: "When I first saw 
him (defendant) on March 9th I did not have any check. I told him 
I had a sale for the lot and wanted the deed for it. I did not offer him 
any money a t  that time . . ." 

W. 0. Wilkins, as witness for plaintiff, testified in pertinent part as 
foLlows: ". . . On or about March 1945 the plaintiff took me out to 
Forest Hills and showed me a lot. The lot was about 120 by 230 feet 
. . . I t  was my information that the lot was owned by Mr. Pleasants, 
the defendant. The plaintiff . . . advised me that he could sell me the 
lot for $1000. 1 purchased this lot for $1000. I gave him a check for 
$100 as a deposit on the lot. (Identifies check.) I was ready, willing and 
able on March 9th to pay $1000 for that lot in Forest Hills as soon as I 
could get a good deed . . . and have been ready, willing and able to pay 
this price for the said lot since this time.'' Then, on cross-examination, 
the witness continued: '(I gave Mr. White the check the same day it is 
dated between 2 :00 and 3 :00 o'clock. I agreed to pay $1000 for the lot." 

At close of evidence for plaintiff, the court allowed motion of defend- 
ant for judgment as in case of nonsuit, and entered judgment accordingly. 
Plaintiff appeals therefrom and assigns error. 

J.  Grover Lee for p l a i n t i f ,  appella,nt. 
W .  H. Hofler for defendant, appellee. 

WINBORNE, J. Taking the evidence in the light most favorable to 
plaintiff, we are of opinion that exception to the ruling of the court 
below in granting motion for judgment as in case of nonsuit is well taken. 
The evidence offered by plaintiff appears to be sufficient to take the case 
to the jury upon appropriate issues. 

Appellee concedes at  the outset that oral contracts between real estate 
brokers and their principals for the sale of land of the principal are 
enforceable as such. Abbott  v. I f u n t ,  129 N.  C., 403, 40 S. E., 119; 
L a m b  v.  Bax ter ,  130 N., C., 67, 40 S. E., 850; S m i t h  v .  Browne, 132 
N.  C., 365, 43 S. E., 915; Palmer  v. Lowder, 167 N.  C., 331, 83 S. E., 
464. 

And i t  is not debated on this appeal that plaintiff has introduced evi- 
dence tending to show that defendant requested plaintiff to sell a certain 
lot of land for him at the price of $1000-without fixing any time limit 
within which plaintiff was authorized to sell the lot, and without specify- 
ing compensation to plaintiff for selling it. 

I t  is a settled principle of law that a simple contract of agency for 
the sale of land for an indefinite and unstated time is generally revocable, 
in good faith, at  any time before the broker makes the sale of the land, 
or produces a purchaser who is ready, willing and able to buy on the 
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terms set forth by the ~r incipal .  But where the broker has made a sale 
of the land, or has produced a purchaser who is ready, willing and able 
to buy on the terms set forth by the principal, the principal, although 
having the power, has no legal right, without incurring liability for the 
wrongful termination, to revoke the broker's agency to sell. 12 C. J. S., 
46, Brokers, section 16;  8 Am. J., 1007, Brokers, section 39. See also 
Abbott v .  Hun t ,  supra; Clark v. Lumber Co., 158 N.  C., 139, 73 S. E., 
793; Crowell v. Parker, 171 N .  C., 392, 88 S. E., 497; Real Estate Co. 
v. Sasser, 179 N. C., 497, 103 S. E., 73; Hagood v. Holland, 181 N .  C., 
64, 106 S. E., 154; House v. Abell, 182 N.  C., 619, 109 S. E., 877; Olive 
v. Kearsley, 183 N .  C., 195, 111 S. E., 171; Gossett v. McCracken, 189 
N.  C., 115, 126 S. E., 117; Johnson v. Ins. Co., 221 N. C., 441, 20 S. E. 
(2d), 327; Lindsey v.  Speight, 224 N.  C., 453, 31 S. E. (2d), 371; Ins. 
Co. v. Disher, ante, 345. 

Moreover, when under an existing contract of agency to sell land in 
which no stipulation is made for compensation the broker has made a 
sale, or produced a purchaser who is ready, willing and able to buy the 
land, the rule seems to be that the broker is entitled to recover the reason- 
able value of his services. See Lindsey u. Speight, supra, where the 
authorities are assembled. See also Thomas v. Realty Co., 195 N .  C., 
591, 143 S. E., 144. 

I n  the light of these principles of law applied to the evidence offered 
by plaintiff, the judgment below is 

Reversed. 

A. C.  JORDAN ET UY v. J. H. HARRIS ET a. 

(Filed 17 December, 1945.) 

1. Intoxicating Liquors 9 3: Public Officers 99 1, 2- 

By G. S., 18-45, authority is vested in the A.B.C. Boards of the respec- 
tive counties to appoint one or more law enforcement officers with "the 
same powers and authorities in their respective counties as other peace 
officers." Subsection 0. 

2. Public Officers $j$j 4, 8: Principal and Surety 8 5- 
Peace officers are required to give bond for the faithful discharge of 

their duties. G.  S., 128-9. The law provides that such officers, and the 
sureties on their official bonds, shall be liable to the persons injured for 
torts committed colore oflcii. 

3. Public Officers 5 8- 
The naming of the Durham A.B.C. Board as obligee in a bond of its law 

enforcement officers, rather than the State, works no limitation of its 
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character as an official bond and affords no escape from its obligation 
as such. 

APPEAL by defendants, George T. Featherstone and American Bonding 
Company, from Jeff D. Johnson, Jr., Special  Judge, at June Term, 
1945, of DURHAM. 

Civil action to recover of Durham County Alcoholic Beverage Control 
Board; George T. Featherstone, its chief enforcement officer, and surety 
on his bond, damages for negligently allowing fire at a captured still to 
spread over plaintiffs' timber lands. 

On the night of 12  December, 1943, a distillery which was being oper- 
ated on plaintiffs' land, without his knowledge or consent, was raided by 
the Durham County A.B.C. Board enforcement squad, led by George T. 
Featherstone, the chief enforcement officer. After making an unsuccess- 
ful attempt to arrest the operators, who made good their escape, the 
officers undertook to destroy the still. The boxes and barrels used in 
connection with the still and about 35 gallons of whiskey were thrown on 
the fire, which added to its intensity. I t  is alleged that through the 
negligence of the defendants, the fire was allowed to spread to plaintiffs' 
woods, and they bring this action to recover for the destruction of their 
timber. 

When George T. Featherstone was appointed Chief Enforcement 
Officer, he gave bond in the sum of $1,000 to the Durham County Alco- 
holic Beverage Control Board, with the American Bonding Company as 
surety and conditioned as follows : 

"The Condition of the Aforegoing Obligation I s  Such, That Whereas, 
the Principal was elected or appointed Chief Enforcement Officer: Now, 
Therefore, if the Principal shall during the term of one year beginning 
on the 15th day of December, 1942, well and faithfully perform all and 
singly the duties incumbent upon him by reason of his election or ap- 
pointment as aforesaid, and honestly account for all moneys coming into 
his hands as such officer, according to law, except as hereinafter limited, 
during said term, then this obligation shall be null and void, otherwise 
of full force and virtue." 

At the close of the eridence, judgments of nonsuit were entered in 
faror of the defendants, with the exception of George T. Featherstone 
and his bondsman. 

The jury returned the following verdict : 
"1. Was the plaintiffs' land burned over and damaged by the negli- 

gence of the defendant, George T. Featherstone, acting by virtue or 
under color of his office as Chief Enforcement Officer of the Durham 
County Alcoholic Bererage Control Board? Answer: Yes. 
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"2. What damages, if any, are the plaintiffs entitled to recover? 
Answer: $512.00." 

From judgment on the verdict, the defendants appeal, assigning errors. 

R. X .  G a n t t  for plaintif fs,  appellees. 
Fu l l e r ,  Reade ,  Ums tead  & Fuller  for defendants ,  appellants.  

STACY, C. J. By the terms of G. S., 18-45, authority is vested in the 
A.B.C. Boards of the respective counties to appoint one or more law 
enforcement officers with "the same powers and authorities within their 
respective counties as other peace officers." Subsection (0). Peace 
officers are required to gire bond for the faithful discharge of their 
duties. G. S., 128-9; 8. c. Swanson ,  223 N. C., 442, 27 S. E. (2d)) 122. 
The law provides that such officers, and the sureties on their official bonds, 
shall be liable to the persons injured for torts committed colore of ic i i .  
D u n n  v. S w a n s o n ,  217 11'. C., 279, 7 S. E. (2d), 563; Pr ice  v. H o n e y -  
c u t t ,  216 N .  C., 270, 4 S. E. (2d), 611; W a r r e n  v. B o y d ,  120 N.  C., 56, 
26 S. E., 700; K i v e f t  v. Y o u n g ,  106 N.  C., 567, 10 S. E., 1019; G. S., 
109-1 ; 109-34. 

The case Tas tried under the principles announced in  D u n n  7;. S w a n -  
son, supra ,  and Pr ice  v. I l o n e y c u t f ,  supra. I n  this, there was no error. 
The decisions in U n c i s  5 .  ~ l l o o r e ,  215 N. C., 449, 2 S. E .  (2d), 366, and 
M i d g e t t  v. S e b o n ,  214 S. C., 396, 199 S. E., 393, are inapposite to the 
facts of the present record. 

The naming of the Durham County A.B.C. Board as obligee in the 
bond, rather than the State, works no limitation of its character as an 
official bond and affords no escape from its obligations as such. G. S., 
109-1. See H u n t e r  v .  Re t i remen t  S y s t e m ,  224 N .  C., 359, 30 S. E. (2d) ,  
384. 

The verdict and judgment will be upheld. 
No error. 

STATE r. ANDREW PARSOKS. 

(Filed 28 March, 1945.) 

, ~ P P E A L  by defendant from d r r r ~ s f r o n g ,  J., at Llugust Term, 1944, of 
CALDWELL. 

Criminal prosecution upon indictment charging defendant with carnal 
knowledge of a virtuous female child, over twelve and under sixteen years 
of age. G. S., 14-26. 
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Verdict: Guilty of carnal knowledge as charged in the bill of indict- 
ment. 

Judgment: Confinement in Central Prison at Raleigh for not less than 
three nor more than five years. 

Defendant appeals to Supreme Court and assigns error. 

Attorney-General McMul lan  and Assistant Attorneys-General Rhodes 
and Moody  for the  State .  

W. H. Str ickland for defendant ,  appellant. 

PER CURIAM. The several assignments of error presented by defend- 
ant on this appeal have been carefully considered and are found to be 
without merit. The trial appears to have been conducted in full accord- 
ance with settled rules of evidence and well established principles of law. 
And the evidence taken in the light most favorable to the State is suffi- 
cient to take the case to the jury, and to support the verdict. Hence, in 
the judgment below we find 

No error. 

MRS. JESSIE P. BULLARD, ADMINISTRATRIX OF THE ESTATE OF E. A. BUL- 
LARD, DECEASED, V. HOTEL HOLDING COMPA4NY, A CORPORATION. 

MRS. DALE I?. NOBLE, ADMINISTRATRIX OF THE ESTATE OF WALTER B. 
NOBLE, DECEASED, v. HOTEL HOLDING COMPANY, A CORPORATION. 

(Filed 28 March, 1945.) 

APPEAL by plaintiffs from Bone,  J., at October Term, 1944, of WAYNE. 
Two civil actions to recover damages for alleged wrongful deaths of 

intestates of plaintiffs as result of injuries sustained in fire in hotel of 
defendant in which they were lodging, consolidated for the purpose of 
trial, and tried together. 

From juhgment as in case of nonsuit, entered at  close of their evidence, 
plaintiffs appeal to Supreme Court and assign error. 

Taliaferro & Clarkson, T i l l e t t  & Campbel l ,  W i l k i n s o n  & R i n g ,  and 
W .  A. Dees for plaintiffs,  appellants. 

Langston, A l len  & T a y l o r  and Jones & Smathers  for defenclanf, ap- 
pellee. 

PER CURIAM. One member of the Court, Barnhi l l ,  J., not sitting, and 
the remaining six being evenly divided in opinion as to whether on the 
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record on this appeal there is any sufficient evidence of negligence on the 
part  of defendant as alleged by plaintiffs, the judgment of Superior Court 
is affirmed, according to usual practice of the Court in such cases, and 
stands as the decision in this case-without becoming a precedent. 
H o w a r d  c. Coach Co., 216 K. C., 799, 4 S. E. (2d), 449; Pafford v. 
Construct ion Co., 218 K. C., 782, 11 S. E. (2d), 545; S m i t h  v .  F u r n i t u r e  
Co., 221 N.  C., 536, 19 S. E. (2d), 17; W h i c h a r d  v. Lipe ,  223 N .  C., 856, 
25 S. E. (2d), 593. 

Affirmed. 
-- -. 

STATE v. RASTER BRADS. 

(Filed 11 April, 1945.) 

APPEAL by defendant from Bobbi t t ,  J., at December Term, 1944, of 
RANDOLPH. 

Attorney-General  X c M u l l a n  and  Assis tant  Attorneys-General Rhodes  
a n d  M o o d y  for t h e  S ta te .  

J .  G. Preve t t e  for defendant ,  appellant.  

PER CURIAM. The defendant was tried at December Term, 1944, 
Randolph Superior Court, upon an indictment charging him with carnal 
knowledge and abuse of his daughter, "a female child over twelve years 
and under sixteen years of age." G. S., 14-26. 

Upon his conviction, he was sentenced for a term of ten years in the 
State's Prison. From this he appealed. His only exception is to the 
overruling of his demurrer to the evidence. The evidence was sufficient 
to sustain conviction, and the appeal is without merit. 

I n  the proceedings of the lower court we find 
No error. 

STATE v. ORLIE KISG.  

(Filed 11 April, 1945.) 

APPEAL by defendant from B o b b i f t ,  J., at September Term, 1944, of 
RAXDOLPH. 

Defendant was tried on a bill of indictment charging an assault on one 
Clyde 31. Stafford. There was a verdict of guilty. The court pro- 
nounced judgment upon the verdict and the defendant appealed. 
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Attorney-General  ,VcJfullan and  Assis tant  Attorneys-Genera7 Rlzodes 
and  Moody for the  State .  

J .  G. Preve t t e  and P. T .  Xtiers for de fendan t ,  appellant.  

PER C ~ R I A N .  The only exceptive assignment of error is directed to 
the alleged error of the court below in overruling the motion of the 
defendant to dismiss under G. S., 15-173. d careful examination of the 
record leads us to  the conclusion that there was sufficient evidence to be 
submitted to the jury. The motion was properly overruled. 

I n  the trial below we find 
KO error. 

STATE v. LACY ALESASDER JfcDASIEL. 

(Filed 23 M ~ F ,  1946.) 

APPEAL by defendant from Sink, J., at  25 September Criminal Term, 
1944, of Greensboro Division of GUILFORD. 

Criminal prosecution upon bill of indictment charging defendant with 
crime of rape of a named female person. 

k t  11 September Criminal Term, 1944, of Superior Court of Guilford, 
i n  apt  time, before Dixon, S. J., defendant entered challenge to the array 
and moved to quash the bill of indictment on ground that there were 
irregularities in preparation of jury list from which names of jurors, in- 
cluding those selected as grand jury, were drawn. The court, after hear- 
ing evidence in that respect, found as a fact that  the provisions of the 
statute have been complied with, that the jury list was legally prepared 
in good faith and without corruption, and that  the drawing of names for 
jury for the term, as well as the drawing of grand jury, was done by a 
child under the age of ten years, as required. Thereupon, the challenge 
to the array, and motion to quash the bill of indictment were denied, and 
defendant excepted. 

At  the tr ial  term the State offered eoidence tending to show that 
defendant raped the prosecutrix. 

And defendant, as a witness for himself, admitted that he assaul td  the 
prosecutrix with the intent to rape her, and narrated details in snbetan- 
tial conformity with evidence offered by the State, except with respect 
to consummation of rape. 

The jury returned verdict of guilty of rape as charged in the bill of 
indictment. 
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Judgment of death by asphyxiation, as provided by lam, was pro- 
nounced by the court. 

Defendant appeals to Supreme Court and assigns error. 

Llltforney-General iMc~l/lullan and Assis tant  Attorneys-General Rhodes  
a n d  X o o d y  for t h e  S t a t e .  

D. X e w t o n  Farn"el7, Jr . ,  for defendant ,  appellant.  

PER CURIAX. Careful consideration of each of the several exceptions 
and assignments of error, which counsel for defendant, with com- 
mendable diligence and zeal, has urged, in brief and on oral argument, 
fails to show cause for disturbing the judgment from which appeal is 
taken. No new questions of law are presented, and the rulings of the 
court to which exceptions relate are in accord with precedents. The 
evidence presents a case for the jury. The record proper appears to be 
in form. 

N o  error. 

S T A T E  v. ?;.%THAN CURLING. 

(Filed 19 September, 1945.) 

APPEAL by defendant from B u r a e y ,  J., at July  Term, 1945, of 
WASHINGTON. 

The defendant was tried and convicted upon a bill of indictment 
charging him with an assault with intent to commit rape, and from judg- 
ment of imprisonment, predicated on the verdict, appealed to the Su- 
preme Court, assigning error. 

Attorney-General  McXzr l lan  and  Assis tant  L4fforneys-Cr'eneral Rhodes ,  
X o o d y ,  and  T u c k e r  for t h e  S f a f e .  

W .  L. W h i t l e y  for t h e  defendant .  

PER CURIAM. The exceptions most stressfully argued on this appeal 
by the appellant, both orally and by brief, are the ones which relate to 
the court's refusal to grant the defendant's motion to dismiss the action 
or for judgment of nonsuit duly lodged when the State had produced its 
evidence and rested its case and renewed after all the evidence was con- 
cluded, G. S., 15-173. 

The defendant's appeal is virtually from the finding of the jury. We 
have carefully examined the record and are of the ,opinion that there is 
sufficient competent evidence to sustain the allegations of the indictment. 
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We have also considered all the exceptions set out in  the appellant's 
brief and are of the opinion that no error prejudicial to the defendant 
was committed either in the ruling of the court upon the admission or 
exclusion of evidence, or in the charge to the jury. 

Since no new questions are presented on this appeal, i t  is not deemed 
necessary or expedient to discuss the exceptions set out in detail. 

I n  the trial before the Superior Court we find 
No error. 

STATE r. SALLIE CANNADAY. 

(Filed 10 October, 1945.) 

APPEAL by defendant from Burney, J., at May Term, 1945, of HAR- 
NETT. NO error. 

The defendant was charged with the possession of intoxicating liquor 
for the purpose of sale. From judgment pronounced on verdict of guilty 
the defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

Neil1 McK. Salmon for defendant. 

PER CURIAM. The only assignment of error brought forward in the 
case on appeal is the denial by the court below of defendant's motion for 
judgment of nonsuit. An examination of the record leads us to the 
conclusion that the evidence offered by the State was sufficient to carry 
the case to the jury, and that the defendant's motion was properly denied. 
The evidence supports the verdict and judgment. I n  the trial we find 

No error. 

STATE v. JOE TALTON. 

(Filed 10 October, 1945.) 

APPEAL by defendant from Thompson, J., at March Criminal Term, 
1945, of JOHNSTON. 

Criminal prosecution upon indictment charging defendant with the 
murder of one Dewey Daniels. 
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Verdict : Guilty of manslaughter. 
Judgment: Imprisonment in the State's Prison for a term of not less 

than five years, nor more than seven years. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

Wellons & Canaday for defendant, appellant. 

PER CURIAM. All exceptions assigned as error on this appeal have 
been carefully considered. They present no new questions of law, and 
are without merit. 

Hence, in the judgment below there is 
No error. 

STATE v. BEN DOVER. 

(Filed 17 October, 1945.) 

APPEAL by defendant from Bobbitt, J., at March, 1945, Term, of 
CLEVELAND. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

Horace Kennedy for defendant, appellant. 

PER CURIAM. The appellant, Dover, was convicted at March Term, 
1945, of Cleveland Superior Court on an indictment charging the felo- 
nious receiving of certain automobile tires, knowing them to be stolen. 
The exceptions taken upon the trial and to the judgment do not show 
merit, and the result will not be disturbed. The judgment is 

Affirmed. 

STATE v. xATH.4NIEI~ STEVENSON. 

(Filed 28 November, 1945.) 

APPEAL by defendant from Burney, J., at June Term, 1945, of 
COLUMBUS. 
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Criminal prosecution upon bill of indictment charging in  separate 
counts that  defendant and others did unlawfully (1 )  t~anspor t ,  (2 )  
possess, and (3)  possess for the purpose of sale, respectively, intoxicating 
liquors, upon which the State and Federal taxes had not been paid, con- 
trary to the form of the statute, etc. 

Verdict: Guilty thereof in manner and form as charged in the bill of 
indictment. 

Judgment : Pronounced-and defendant appeals therefrom to Supreme 
Court and assigns error. 

Af torney -Genera l  X c M u l l n n  and  -4ssisfant At torneys-General  Rhodes ,  
N o o d y ,  and T u c k e r  for flze State .  

D e f l a w  Sanderson and Wm. F. Jones  for de fendan t ,  appellant.  

PER CURIAM. The assignments of error brought u p  for consideration 
on this appeal in the main relate (1)  to tr ial  court's overruling of motion 
of defendant for a continuance, (2 )  to alleged expressions of opinion by 
the court, ( 3 )  to refusal of motion for judgment as of nonsuit, and (4) to 
portions of the charae. 

Careful consideration of each of them, in the light of the factual situa- 
tion and of the evidence offered considered in  the light most favorable 
to  the State, reveals no new questions of law and only a case for the jury. 
hloreorer, defendant fails to show prejudicial error. Hence, in the judg- 
ment below we find 

N o  error. 

STATE T. GILBERT BARFIELD. 

(Filed 28 November, 1913. ) 

APPEBI, by defendant from Sink, J., at  March Term, 
LAND. 

Criminal prosecution tried upon indictment charging defendant with 
an  assault with a deadly weapon, with intent to kill one James Haywood. 

Verdict : Guilty of assault with a deadly weapon. Judgment:  T o  be 
confined in the coniinon jail of Scotland County and assigned to work 
for a period of two years, as provided by lam. 

The defendant appeals, assigning error. 

Attorney-General  N c X u l l a r l  and  Ass i s fan t  At forneys-General  Rhodes ,  
Moody ,  a n d  T u c k e r  for the  S f a f e .  
2. V .  M o r g a n  for defendant .  
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PER CURIAM. We have carefully considered the exceptions presented, 
and do not find any of sufficient merit to justify interference with the 
verdict below. 

No error. 

STATE v. TIM COX. 

(Filed 12 December, 1945.) 

APPEAL by defendant from Burgwyn,  Special Judge,  at April Term, 
1945, of ROBESON. 

Criminal prosecution on a warrant charging the unlawful operation 
of a motor vehicle upon the public highways while under the influence 
of intoxicating liquor. 

There was a verdict of guilty. The court pronounced judgment on 
the verdict and defendant appealed. 

Attorney-General MclVullan and Assistant Attorneys-General Rhodes,  
X o o d y ,  and T u c k e r  for the State. 

L. J .  Br i t t  and E'. D. Hacket t  for defendant, appellant. 

PER Cu~ranr .  The only exceptive assignment of error is directed to 
alleged error in the charge. The defendant insists the court, in review- 
ing the contentions of the State, used language which tended to discredit 
witnesses for the defendant and, in effect, constituted an expression of 
opinion. 

We are not persuaded the contention as stated by the court is not 
reasonably supported by the facts and circumstances appearing on this 
record. I n  any event it did not constitute an intimation of the opinion 
of the court or otherwise impinge upon the provisions of G. S., 1-180. 
Hence the assignment of error is without substantial merit. 

No error. 

DISPOSITION OF APPEAL FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE UNITED STATES. 

8. C. Wil l iams ,  224 N .  C., 183. Affirmed 21 May, 1945. 
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Abatement-Plea in, overruled where 
actions not same and result sought 
dissimilar, Taylor v .  Schaub, 134. 

Abortion-Aiding and abetting evi- 
dence sufficient, S. v. Manning, 41. 

Abuse of Process-Defined, Melton v. 
Rickman. 700. 

Accounting - Compulsory reference, 
Troit ino v .  Goodman, 406; for prop- 
erty purchased for joint account 
and concealed, Hatcher v. Will iams, 
112; judgment in suit for, not res 
judicata in action for restraining 
order, Taylor  a.  Schauh, 134. 

Acknowledgment-By notary on deed 
showed commission had expired ef- 
fect, Crissman v. Palmer, 472. 

Actions-Defined, a s  used in Zis pen- 
d e m  statute, Whitehurst  v .  Abbott, 
1 ; and defined generally, ibid; pred- 
icated on statute must be within its 
terms, Padgett v. Long, 392; in for- 
eign state to avoid our exemption 
laws, ibid. 

Admissions-And Declarations, com- 
petent to prove undue influence, In 
re  Wi l l  o f  Ball, 91 ; of killing in 
murder case, S. v .  Matheson, 109; 
of agent as  evidence against prin- 
cipal, Steele a .  Coze,  726. 

Adverse Possession-Acts of, by pred- 
ecessors in title only unavailing, 
Perry  v. Alford,  146; listing and 
paying taxes alone not evidence of, 
ibid. ; defined, ibid.;  insufficient evi- 
dence of, ibid. 

Agency-See Principal and Agent, 
Brokers and Factors; Master and 
Servant, Attorney and Client. 

Aider and Abettor-Defined, R. v .  
Will iams, 182. 

Alienation of Affections-Proof re- 
quired, position of relatives, Riden- 
hour v. Miller, 543. 

Alimony-Subsistence in discretion of 
trial court, Oldham v .  Oldham, 476; 
no defense limits power except adul- 
tery, ibid. 

Ancient Grants-Kot shown to cover 
locus in quo inadmissible, Kclly v .  
King, 709. 

Anti-Trust Lams-Federal anti-trust 
laws have no application to con- 
tracts and transactions as to pat- 
ents, wholly within the State. Cole- 
m a n  v. Whisnant,  494. 

Appeal and Error-Certiorari not 
available to  extend time for making 
and serving case on appeal, Bell v. 
Nivens, 35; statement of case on 
appeal not served in time a nullity, 
ibid.;  failure to have case on appeal 
settled does not require dismissal, 
appellant may present case on rec- 
ord proper, ibid.; party who asserts 
no right in subject of action, di- 
vests himself of right to appeal, 
In, re  Morris, 48; on appeal from 
injunction, findings not conclusive 
but presumed supported by evi- 
dence, Mullen v .  Louisburg, 53; 
case tried on misapplication of prin- 
ciples remanded for another hear- 
ing, C o k y  v .  Dalrymple, 67; excep- 
tion not brought forward in brief, 
abandoned, 8 .  v .  Hill, 74; S. v. Sut- 
ton, 332; Troitino v .  Goodman, 406; 
Beam v .  Gillcey, 520 ; law in opin- 
ion confined to particular case, 
S. v .  Crandall, 148; judgment in 
excess of statutory penalty stricken 
and remanded for proper judgment, 
S. v .  M u r p h ~ ,  115; opinion on for- 
mer appeal in same case conclusive, 
Cheshire v .  Church, 165; motion to 
dismiss a s  frivolous and for delay, 
before appeal docketed, dismissed, 
Indemnity Co. v .  Hood, Conzr., 187: 
sentence suspended on condition 
without appeal in  criminal case, 
want of due process waived, 8. c. 
Miller, 213: no jurisdiction in court 
below, none on appeal, ibid.; duty 
of court below to prononnce judg- 
ment a s  directed by appellate court, 
bnt not necessarily a t  nest term, 
N. v .  Crul ian~,  217; to warrant new 
trial rnling complained of must 
hare been material and prejudicial, 
S. v ,  King, 236; evidence material 
in former trial not offered. so eu- 
ception not tenable, S. v. Friddlc, 
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240; theory of trial binding, Hobbs 
v. Coach Co., 323; failure to file 
case in time, appellant may apply 
for  certiorari, 8. 1;. Jones,  363; 
agreement, unsupported by excep- 
tion ineffective as  esception without 
argument or authority, S .  v. Bri t t ,  
364 ; exception for  failure to charge 
a s  required by G. S., 1-180, must be 
taken and error pointed out specifi- 
cally, otherwise broadside, ibid. ; 
findings approved and supported by 
evideuce binding, Troit ino v. Good- 
m a n ,  406; erroneous judgment re- 
viewed by appeal, Crissman v. Pal- 
mer ,  472: motion for  new trial for 
newly discovered evidence made, 
when, ibid.; court below without 
jurisdiction, none on appeal, Riden- 
hour G .  Ridenhour,  508; Supreme 
Court may render final judgment in 
what cases, Goodson v. Lehmon, 
514; original lis pendens sufficient 
after dismissal, reversal or nonsuit 
on appeal, for  causes other than on 
merits, ibid.; appeal from judg- 
ment, approving findings and award 
of Industrial Commission pre- 
sents only whether facts suffi- 
cient to  support same, Rader  v. 
Coach Co., 537 ; court judicially 
knows only what in  record, S. v. 
Morgan, 349; parol evidence of es- 
tate by entireties, without objec- 
tion, cannot be corrected on appeal, 
Pugh 1'. Pugh,  555; appeal from 
order allowing amendment and ad- 
ditional parties premature, Order 
o f  Maso)rs G .  Order o f  Masons, 361; 
findings of Industrial Commission 
conclusive on appeal, F o x  v. Mills, 
Inc., 580; exception to award in- 
sufficient to bring up findings and 
evidence. ibid.; ordinarily discre- 
tionary power to make new parties 
not reviewable, Ins.  Co. u. Motor 
Lines,  I H C . ,  388; on proper order for 
examination of adverse party, ap- 
peal prenlature and ordinarily dis- 
missed, Fox  v. I'arborolcgl~, 606 ; 
burden on appellant to show error 
and that  he was prejudiced thereby, 
Snzith c. Stccn ,  644; generally court 
will not hear appeal. when matter 

has been settled or has ceased to 
exist, costs being only controversy, 
Cochran v. Rowe ,  645; in habeas 
corpus parol improperly revoked, 
which impropriety corrected, appeal 
dismissed, I n  re  Burnet t ,  646; find- 
ings and judgment discretionary, no 
review in absence of gross abuse, 
S. v. Marsh,  648; admissibility of 
evidence for  court and when de- 
pendent upon fact, findings of judge 
based on evidence not reviewable, 
except for  error of law, S. v. 
Brooks, 662 ; statutory requirements 
for pauper appeals mandatory and 
jurisdictional, Clark v. Clark, 687 ; 
appeal both premature and fmg- 
mentary, dismissed, 8. v. Todd,  689; 
no appeal from denial of motion for 
judgment on pleadings, ibid. 

Appearance-General, and obtaining 
time to plead subjects party to ju- 
risdiction and waives irregularities 
in service, Wil son  v .  Thaygard,  348; 
by attorney or  in  person, N e w  Han- 
over County v. Sidbury ,  679. 

Arson-Evidence competent, S.  v. 
Smi th ,  78. 

Assault and Battery-With deadly 
weapon and intent to kill, 8 .  v. 
Cody, 38; charge of crime and less 
degrees, $bid.; with deadly weapon, 
two years imprisonment not cruel 
and unusual, S. v. Crandall, 148; 
indictment for  felonious and secret 
assault with deadly weapon and in- 
tent to  kill, S. v. MurdocP, 224; 
with deadly weapon, to  wit, a hoe, 
charge not sufficient without de- 
scription of hoe to show deadly 
character, S .  v. Harrison, 234; right 
to defense of one's home is sub- 
stantive, as  is  also right to  evict 
trespasser from home, S.  v. Spruil l ,  
356; shooting with pistol sufficient 
evidence of, S .  v. dlillcr, 478: only 
evidence of assault with deadly 
weapon. Charge guilty or not guilty, 
ibid. : no consideration for promise 
to pay for injuries to plaintiff in 
protecting defendant from murder- 
ous assault, Harrington c. Taylor,  
690. 
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Assbmpsit-Contracts between hus- 
band and wife based on, Ritchie 2;. 
White, 450 ; not applicable where 
parties may not effectually agree, 
ibid. 

Attachment-In foreign state to avoid 
our exemption law, Padgett 8. Long, 
392. 

Attorney and Client-Reasonable fees 
paid attorney by guardian allow- 
able, Casualty Co. v. Lawing, 103; 
suit for fee resisted under Soldiers' 
and Sailors' Civil Relief Act, Bell 
v. Siven, 395; client may not ap- 
pear in person and by attorney a t  
same time, Sew Hanover Coul~tu v. 
Sidburu, 679. 

Authentication of Records-Statutes 
on, implement constitutional re- 
quirements of full faith and credit, 
but are  not exclusive, K e a r n e ~  v. 
Thowas, 156: as to record of mar- 
riage, ibid. 

Automobiles-Plaintiff's agelit, driv- 
ing plaintiff's automobile, contrib- 
uting negligently to  plaintiff's in- 
jury, would bar recorery from an- 
other, Evans c. Johnson, 238; S. C. 
law on recovery for negligence by 
guest passenger, Harper- v. Harper, 
260; recovery of wife based on neg- 
ligence of husband driring her car, 
whether husband her agent for jury, 
ibid.; owner has right to control 
operation of. and when present neg- 
ligence of driver, nothing else ap- 
pearing, imputable to owner, ibid.; 
collision, theory of trial respondeat 
sz~perior. Holibs ti. Coaclz Co., 323; 
ample evidence of negligence in 
head-on collision and motion for 
nonsuit properly denied, ibid.; rea- 
sonable care in operation of, Hen- 
so?? v. Wilson, 417 : small child on 
road, injured by, ibid.; duties of 
users of highway, correlative, Cum- 
m i ~ s  v. Fruit Co., 625; driver not 
required to anticipate unlighted, 
unguarded vehicle on highway a t  
night, ibid.; evidence sufficient for 
jury a s  to presence of injured work- 
e r  on truck of employer with con- 
sent or ratification, Dark v. Johw 
son, 651; collision between two, a t  

intersection, instructions should 
state evidence a s  to right of way, 
Stewart c. Cab Co., 634; stopping 
on paved highway to permit passen- 
gers to alight or board, not park- 
ing within statute, and no violation 
thereof, Morgan v. Coach Co.. 668: 
violation of statute relative to op- 
eration of, on highway, negligence 
per se, Tyshger v. Dairy Products, 
717. 

Bad Check-Cse of process to collect, 
as  malicious, Melton c. Rickman, 
700. 

Bailmen-Distinguished from princi- 
pal and agent. Sink c. Sechrest, 
232. 

Bankruptcy-Exempted property es- 
cepted from Federal Act. Sanzplc v. 
Jackson, 380: trustee must set ex- 
empted property apart  to bankrupt, 
or court in absence of trustee, ibid.; 
does not affect judgment against 
guardian for breach of trust, Trust 
Co. v. ParJier, 480: defalcation in, 
includes failure of fiduciary to ac- 
count, ibid. 

Banks and Banking-Venue a s  to re- 
ceivers of banks, Indenzwity Co. v. 
Hood, Conir., 361. 

Eastards-Neither paternity nor fail- 
ure to support, sufficient to convict 
father of, without willfulness. S. v. 
White, 351; no demand by mother 
for, and acceptance of $20 in lieu of 
support not sufficient eridence 
against father of, ibid.; willfulness 
of neglect or refusal to support, 
essential element and must be 
charged and proved, S. c Vander- 
lip, 610. 

Beneficiary-Ectopped to attack ad- 
ministration of trust by successive 
trustees. Cheshire 2;. C'hurch, 165. 

Bequeath-Uuuallp applies aptly to 
personalty, hut may include realty, 
Berguson v. Ferquson, 373. 

Betterments-TT7here defendant tea- 
dered and plaintiff accepted prop- 
erty in litigation, on condition of 
payment for improrements, only 
iscue iu amount espmded therefor 
and value, Feathcrstone 7;. Glcnn, 
404. 
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Bill of Dixovery-Statutory provi- 
sions and procedure, Fox v. k'nr- 
bol-ouglr, 606: proper order for, ap- 
peal premature, ibid. 

Bills and Sotes-Eridence of execut- 
ing and validity of note by maker 
sufficieilt to go to jury, Lee v. Bed- 
dingfield, 573. 

"Bodily Heirss-See Jackson v. Pow- 
ell, 599. 

Bonds and Notes-Of county issued 
only under statutory authority aud 
approval thereof by Local Gorern- 
ment Commission, not  appro^ a1 of 
their raliditr .  Ins. Go. T. Guzlford 
Cozi~ity, 293; of U. S. governed by 
Federal law. Ervin v. Conn, 267; 
restrictions on tranqfer and succes- 
sion of C .  S. bonds irrespectire of 
State law\, ?bid. 

Book of Account-Produced in exe- 
cution proceedings. Cotton Co., Inc., 
v. Reaves, 436. 

Boundaries-Bom fide dispute be- 
tween adjoining landowneri as to 
boundary may not be nonsuited. 
Comtelison v. Hanzmoi~d, 535: only 
one issue in dispute as  to true 
boundary between adjoining own- 
ers, ~bld.;  all descriptive matter in 
conreyance considered to identify 
land, but weight different, Tice z. 
TYinchester, 673 : non-navigable 
waters as, to thread of stream and 
otherwise, Rell!/ v. King. 709: re- 
corded map Is controlling orer 
metes and bounds. ibid. 

Brokers and Factors-Commissionh 
recovered only where. finds during 
agency buyer or lessee within terms 
specified by owner, Ills. Co. 2.. 

Disho .  34.; ; unsnccessful effort5 in- 
sufficient, ibid.; terms not met on 
facts, tbid.: oral contracts betneen. 
and principals for pale of landi, 
enforceable. Whztc v. Plcasunts, 
760 : no stated compenwtion. en- 
titled to reasonable ralue of serr- 
ices rendered, ibid. 

Burden of Proof-On one claiming to 
be innocent purrhawr for ralue 
n7ithont notice, Trh it( Rnrst c. i b -  
bott. 1 ; failure of passenger to more 
seat on request of driver of common 

carrier does not shift, on mtrrant  
for violating separate seating of 
races, S. v. Brozm, 22:  on pleader 
particularizing character of separa- 
tion i11 divorce. Taylor 1;. Taylor, 
80: on one setting up abandonment 
and recrimination, ibid. ; on lessee 
to  show contract by landlord for 
repairs, Harrill c. Refini~ig C'o., 
421 ; on pleader of fraud, Gi-iR~z v. 
Ins. Co.. 684. 

Burinl Association-See Jlutual Bur- 
ial Association. 

Carriers-Reqniretnellts a s  to seating 
white and colored by. S. c. Brown. 
2 2 ;  common, right to intervene 
where liquor, in interstate com- 
merce, seized and confiscated. S. c. 
Gordon. 2.21. 

Caveat-Innocent purchaser for value, 
prior to, ncyuires good title. TT71ite- 
71rc7,st 2%.  Ibbot t .  1: lis pendcvs es- 
sential in, ibid.; defined, ibid.; suc- 
cessful. n~alies l-oid certified copy 
recorded in another county, ibid. 

C'areat Emptor-Applies to sales of 
land without esprew warranty in 
absence of fraud or mistake. Tzcrpi~? 
r .  .Jack.son ('on~i f!t. 389 ; applied to 
tort action by lessee against lessor. 
Harrill z'. Rcfi11i11.q Co.. 421. 

Certiorari-Writ of. in Supreme Court 
not available to extend time for 
making and s e r ~ i n g  case on appeal. 
Bell 1. .  S i ~ m o .  35:  will preserre 
right of appeal, ibid.; S. z;. Jones. 
363 : where court imposes suspended 
criminal sentence for co~~dit ion 
broken, no appeal and remedy by, 
R. v. Miller, 213. 

C'hildre~l-Reasonable care in relation 
to, by operator of nutomo1)ile. Hcn- 
son. T. T7iZsoi1. 417: willfnlness of 
neglect or refusal to support illegiti- 
mate child, essential element and 
must be charged and proved. S. 2;. 

Vandcrlip, 610: S. v. White. 351. 
Clerlis of Superior Court-As juvwile 

court shall give each infant such 
oversight as  is to its best interest. 
III rr .Iforris. 4s : may not delegate 
authority to render judgment in tax 
foreclosures. Ebo?-71 v.  Ellis, 386 : 
facsimile rubber stamp signatures 
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of, authorized for summons, plead- 
ings, notices, judgments in tax fore- 
closures, ibid.; de jure and de fact0 
character of claimant and incum- 
bent, where clerk on leave in mili- 
tary service and commissioners ap- 
point successor, English v. Brigman, 
402; issuance of summons by, min- 
isterial act without personal inter- 
est, ibid. 

Commerce Clause-Intoxicating liquor 
within protection of, S.  u. Gordon, 
2.21. 

Confessions-Competent when rolun- 
tary. S .  v .  N a y s ,  486; com1)etency 
of question for court after hearing 
eridence of circumstances, S. v. 
Droolis, 662 : presumption that vol- 
untary, S. e. W i s e ,  746. 

Confiscation-Of liquor in interstate 
commerce, S. u. Gordon, 241; stat- 
utes for, of liquor clearly contem- 
plate hearing, ibid. 

Congress-Power to authorize bonds 
issued with restrictions on transfer 
and succession contrary to State 
l ax .  Ervin  v .  Corn, 267. 

Colored Person-Required to more 
seat on common carrier, S.  a. 
Brown,  22. 

Consideratioil-In deeds, effect, etc., 
TVektn~orelnrld c. Lozoe, 553. 

Constitutional Lam - Judgment on 
habeas corpus by court of another 
state not entitled to, when, I n  re  
3forris. 48:  cruel and unusual pun- 
ishment, 8. 2;. Crandall, 148; full 
faith and credit clause not exclusire 
as to authentication of documents, 
I i r w r n ~ ! ~  c. Thomas,  146; statutes 
of authenticatiol~ implement of Con- 
stit i~tion, ibid.; charters and rules 
of Burial Association subject to 
change by Legislature, when, Spear- 
mr~ic c. Burial  Assn., 185; obliga- 
tions of contract, ibid.; liquor pro- 
tected by commerce clause. N. 1;. 

Gordon, 241; U. S. power to borrow 
moncJy and regulate contracts there- 
for as  to succession Ijy snrrirorship, 
irresptvtire of Stntr Ian-s. Errin  v. 
('ottn, 267 ; power of Congress 
to mithorizcl Se:wtnry of Treas- 
ury and I'resident to issue honcls 

with restrictions on transfer, ibid.; 
validity of municipal ordinance, 
cannot be tested by ma?zdarnus, 
Jarrell c. Snow,  430 ; injunction not 
proper remedy to determine consti- 
tutionality of act or ordinance, 
ibid.; no limitation on power of 
Legislature to create corporations 
for public purpose, Brztnzley c. Bax-  
ter,  691. 

Contempt of Conrt-Court should not 
withhold punitive measures to en- 
force appropriate decree. I n  re Mor- 
ris, 48. 

Contracts-Between municipality and 
utility to purchase electricity for 
redistribution, Mullen 2:. Louisburg, 
53; under G. S., 143-129, construc- 
tion and purpose, ibid.; oral to de- 
rise realty w i d ,  Co'ley c. D a l n ~ m -  
ple, 67 ; corered by writing or  writ- 
ings without ambiguity or dispute, 
construction for court, d tk in son  v. 
- i tkinson.  120 ; not usually enforced 
by equity, ibid.; necessity for fur- 
ther agreement avoids, ibid.; unilat- 
eral. ibid.; in action on. for services 
and defense of failure of perform- 
ance and damages and eridence 
pro and con, matter for jury and 
defendant entitled to damages pros- 
imatrly resulting from breach, 
cald~r:ell r .  McCorkle. 171: certifi- 
cates of incorporations and rules 
subject to change by act of Legisla- 
ture, when, ~S'pcctrnmi 1;. Burial 
Sssw.. 185: laws in force at  time 
become part of contract, i t id . ;  i11 
action on, plea of tort a s  counter- 
claim. S'tnifli 2..  smith. 189; Fed- 
eral, siwh as  bonds, gorerned by 
l a v  of U. S.. E r v i n  7.. Conn. 267; 
prorisions ill deed from individual 
to county, by which the county 
undertoolt to axslime and agrred to 
pay a mortgage indc~btedness on the 
property. is not euforce;il)le as  an 
express contrnct. Ins .  Po. r .  Gull- 
fox7 C o i ~ n f ! ~ .  293 : fr:liitl in induce- 
m w t  1-itia tw.  T A / I I I I ~ I ~ ! I  Mr1r11 inmy  
('0. ?-. S'liinnrr. 2885: with :I cmulty, 
111s. C'o. ?-. Ci~tiTford f 'o~tnt!l .  293 ; 
t r w t  ngrcsemcwt h : ~ s  st:ttiis of a ,  
ant1 camlot 11r amelided by a court, 
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Trust Co. v. Steele's Xills, 302; con- 
ditional delivery of deed not a con- 
tradiction of written instrument, 
Lerner Shops v. Rosenthal, 316; 
quitclaim deed sufficient considera- 
tion to support, Turpin v. Jackson 
County, 389; caveat ernptor applies 
in, for sale of land, in absence of 
fraud or  mistake, ibid.; damages 
recoverable on breach of, Troitino 
v. Goodman. 406; special damages 
and foreseeable, ibid.; damages un- 
der, ordinary such only a s  cannot 
by reasonable effort be avoided, 
ibid.; of marriage and rights, privi- 
leges and obligations incident to, 
Ritchie v. White, 450; suit on, a s  
to patents and rights thereunder, 
CoZernan v. Whisnant, 494; fraud. 
coercion to avoid, ibid.; separation 
agreement between husband and 
wife must be according to statu- 
tory requirement or void, Pearcs v. 
Pearce, 571; malicious motive can- 
not make lawful act wrong, Burton 
v.  Smith. 584; action cannot* be 
maintained for inducing third per- 
so11 to break contract with plaintiff. 
ibid.; no consideration for  promise 
to pay for injuries to plaintiff in 
protecting defendant from murder- 
ous assault, Harrington v. Taylor, 
690; oral, between owners and 
brokers for sale of land, enforce- 
able, White v. Pleasants, 760. 

Corporations-Snit against foreign 
and individual to prevent transfer 
of its stock, which impounded, Hol- 
ladau c. Gcncral Motors Corp., 230 ; 
may transfer funds to trust for pur- 
pose of giving financial aid to its 
needy employees and their depend- 
ents in cases of accident or sick- 
ness, Trust Co. v. Strclc's Mills. 
302; suit against, to  h a r e  i ts  stock 
transferred, necessary and proper 
parties. Griflin &. Vose, lnc., v. Min- 
erals Corp., 434. 

Counterclaim-Pleading tort action 
as, in action under contract, Smith 
v. Snzith, 189; for debt under sepa- 
ration agreement not cognizable in 
dirorce action, Jenkins 7.. Jenkins, 

Counties-Provisions in deed from in- 
dividual to county, by which the 
county undertook to assume and 
agreed to pay a mortgage indebted- 
ness on the property, is not enforce- 
able as  an express trnst, Ins. Co. v. 
Guilford County, 293; approval of 
bonds or  notes of, by Local Govern- 
ment Commission is not an approval 
of their legality, ibid. 

Courts-Liability for tort determined 
by lex loci, Buckner v. Wheeldon, 
62 ; jurisdiction derivative, where 
Superior has  none, Supreme Court 
has none on appeal, S. v. Miller, 
213; negligence determined by k x  
loci, Harper 1'. Harper, 360: con- 
flict of law, Federal and State, State 
must yield to Federal, Ervin v. 
Conn, 267: bonds of U. S. governed 
by Federal laws, ibid.; State and 
Federal, jurisdiction over patents, 
Colcnzan v. TYhisnant, 494 ; Federal 
anti-trust laws not applicable to liti- 
gation a s  to ownership and use of 
patent wholly within State, ibid.; 
judge assigned to district has juris- 
diction of all "in chambers" matters, 
Ridenhour v. Ridenhour, 308; Su- 
preme Court may render final judg- 
ment, when, Goodson v. Lthmon, 
514; power to correct minutes to 
speak truth, S. v. Xorgan, 549; lea 
fori governs remed7. Saver v. Hen- 
derson, 642; Snperior Court has  ju- 
risdiction to enforce, regardless of 
amount of penalties, if attorney's 
fees claimed. Hilgreen v. Cleaners 
& Tailors, Inc., 656. 

Criminal Law-Where no shifting of 
burden of proof, State must prove 
eyers element beyond reasonable 
doubt. S. v. Brouv, 22; State may 
not appeal on judgment of guilty on 
purported special rerdict on con- 
clusion of unconstitutionality, S. v. 
Mitchell, 42 ; evidence considered 
on motion for nonsuit, S. v. Srog- 
gins. 71; impeaching State's wit- 
ness, evidence of previous similar 
statements, ibid.; failure to charge 
as  to good character of defendants, 
in absence of request, ibid.: admis- 

681. sion of declaration by prosecuting 
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witness, "I am going to die," S. v. 
H i l l ,  74;  failure to move for non- 
suit a t  close of State's evidence, 
benefit lost, ib id . ;  evidence, arson, 
S. 1;. S m i t h .  75;  errors in court's 
statement of contentions,  bid.; dec- 
laration of killing by defendant, a s  
he commandeered taxi, gun in hand, 
competent, S. v. M a t h e s o n ,  109; 
exception waived when like evi- 
dence admitted without objection, 
ib id . ;  premeditation and delibera- 
tion, where killing intentional with- 
out provocation, i b id .  ; nonsuit prop- 
erly denied, murder in first degree, 
ibid.; deliberation not capable of 
actual proof, ?bid.;  evidence as  to 
highway robbery not sufficient, S .  v. 
.If tir'phlj, 115 : general verdict where 
two offenses charged sentence may 
be imposed on each count if ver- 
dict proper and evidence suffi- 
cient,  bid.; judgment in excess of 
statutory penalty stricken and re- 
nianded for proper judgment, i b id . ;  
retroaction of plea of guiltcl oil 
appeal from recorder's court, S. 2;. 

C'randnl l ,  145; plea of guilty is 
formal confession, ib id . ;  general 
plea of guilty covers all offenses 
charged. ib id . ;  verdict must be ac- 
cepted nnless incomplete, ib id . ;  ver- 
dict of acquittal in term must be 
accepted, ib id . ;  two persons present, 
encouragii~g each other homicide, 
both principals, S. v. W i l l i a m s ,  
182; aicler and abettor defined. 
ib id . ;  judgment suspended, S. c. 
X i l l e r ,  213 ; court may suspend 
judgment zn t o t o  to another term, 
N. ?;. G r a h a m ,  217; evidence con- 
sidered how, on nonsuit, S. 1;. Heg- 
l a r ,  220: 8. 2;. Xur 'dock ,  224; S.  2;. 
,If zirphy. 115 ; S.  v. Gordon, 7.57 ; 110 
new trial ill criminal cases for n e w  
1y discovered evidence, S.  I;. King,  
236 : charge construed contextually, 
S .  1.. F r w f c h ,  276; premeditation 
and deliberation, ib id . ;  charge in 
criminal prosecution for murder on 
inaterial contention. unsupported by 
evidence ant1 in direct conflict with 
iindi~pnted State'? evidence. iq 
harmful error, although not talletl 

to court's attention, S .  O.  I s a a c ,  
310 : identification of prisoner and 
corroboration by prosecutrix. ,S. v. 
S u t t o n ,  332 : evidence competent for 
one purpose, in absence of request 
to restrict, competent generally, 
ib id . ;  snflicient eridence to support 
verdict and jndgment, in capital 
case, exceptions to refusal to set 
aside verdict and judgment. unten- 
able. a s  discretionary, ibid.; recapit- 
ulation of all evidence not demand- 
ed, and sufficient to present princi- 
pal features relied on! ibid.; volun- 
 tar^ confession, without warning 
by officers, competent. S .  c. Lord, 
354 : impeaching witness (defend- 
ant's wife) by showing statement 
contrary to testimony on stand, S .  v. 
B r i t t .  364; exceptions based on G. 
S., 1-180. must be made and error 
pointed out specifically, otherwise 
broadside, ib id . ;  generally presumed 
that sentences imposed in same juris- 
diction to be served in same place, 
run concurrently and no presump- 
tion that cumulatire. I I I  I-c P a r k e r ,  
369 ; intention of sentence should 
prevail where clear but meaning- 
less sentence cannot he explained 
a l i u n d e  o r  dehors ,  i b id . ;  on appeal 
in capital case on record. which 
show no arraignment on plea, ccr- 
t i o rar i  showing both. and record 
regular otherwise, no error, S .  v. 
W i l l i a n l s ,  475; evidence of physi- 
cian a s  expert as to death caused 
by suffocation, S. 2;. Ma!js,  456: con- 
fession competent when voluntary, 
i ,bid.; photographs of wounds com- 
petent, i b id . ;  State's evidence on 
charge. conrictio~i of less degree of 
offense valid. S. v. Morgan .  549; 
presiding judge may appoint mem- 
ber of bar to prosecnte in absence 
of solicitor and objection after ad- 
verse verdict too late, ibid.; mali- 
cious motive cmnot  malie lamfnl 
act wrong. Brtitolr c. S m i t h .  684; 
motion in arrest of judgment, 
where c!ssentinl element of crime 
not charged. S. 1'. Prcndvrlip. 610; 
on conviction of m~lnwful posses- 
sion of liquor ant1 finding breach of 
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condition of former sentence and 
concurrent sentences, first greater 
than second, no error, S .  2;. S tu t t s ,  
647 ; findings supported by evidence 
that condition broken, sufficient to 
support judgment on suspended sen- 
tence, S. v. Xarsh ,  648; competency 
of confession for court, after hear- 
ing erideilce of its circumstances, 
AS. v. Brooks,  662; supplemental in- 
structions to jury correcting error 
in original charge in capital case. 
proper, ibid.; confessions and evi- 
dence of officers before whom made, 
no evidence to contradict, 8. 1;. 

Wise ,  746 : roluntarg recommenda- 
tion by jury for  mercy, surplusage, 
i b id. 

Cruel and Unusual Punishment-S. v. 
CrandaZZ, 148. 

Customer-Store owes what duty as  
to dangerous condition, Ross v.  
Drug Store,  226. 

Damages-Special, defined. Penner v. 
Elliott ,  33;  in action for d e f ~ m a -  
tion not actionable per se, special 
damages must be pleaded and 
proven, ibid.; humiliation and men- 
tal anguish not special, ibid.; in 
action on contract and defense of 
failure to  perform and damages, 
and evidence pro and cop!, matter 
for jury and defendant entitled to 
damages proximately resulting from 
breach, CaZdwelZ v. JfcCorkle, 171 ; 
recoverable on breach of contract, 
Troititzo v. Goodman, 406; special 
foreseeable, ibid.; on breach of cou- 
tract ordinarily only such as  can- 
not, with reasonable effort be avoid- 
ed, ibid. ; to surface soil and super- 
strnctures in mining feldspar arid 
kaolin, English 1;. Clay Go., 467; 
daiilrrum absque ilzjuria, Bruton  6. 
Smi th ,  384 ; to riparian owners, 
Kel ly  c. King,  709; measure of, in 
ejectment, McGuinn 1;. McLaiiz. 730. 

Damnum Absque Injnria-See Bruton 
1;. Snzith, 584; Rcll?l 1;. Ki~zq ,  709. 

1)cadly Weapon-Hoe used as. 8. c. 
C't~rt~dall .  148; hor not deadly pcr 
SC. 6. a. Hrrrrisor?. 234. 

Death-\\'ill \pealis a i  of date of, 
J'ct yrrsoi~ v. E'etyunoiz, 375 ; mortu- 

ary tables a s  evidence, Rea 1'. Rime- 
zvitz, 575: must be precedent proof 
of age. ibid.; action to recover dam- 
ages for wrongfnl death, what nec- 
essary to allege and prove, Motvan 
c. Coach Co.. 668; T y s i n g w  c. Dai) y 
Products, 717. 

Declaration-TT'heii competent ;IS 

proof of undue influence and when 
corroborative. I n  r e  W i l l  o f  Ball ,  
91 ; of killing competeut, S. v. 
Mathcson, 109. 

Declaratory Judgment Act-Issnes of 
fact to be determined by jury, Ills. 
Co. 2.. TVclls. 547. 

Deecl--Burden on one claiming to be 
innocent purchaser, TVAitehui~st v. 
Abbott. 1 ;  absolute 011 face with 
option to repurchase, Riclis v. 
Batchelor. 8 :  one purchasing record 
title, without notice protected, ibid.; 
of separation between husband and 
wife, requisites for  validity, Rwzith 
v. Si?! i f h ,  189 ; statutory require- 
ments. ibid.; parol agreement of 
conditional delivery of, valid, Ler- 
??cr 8hop.s 1). Rosenthal,  316; condi- 
tional delivery of, may be from 
grantor to grantee, ibid.; legal de- 
livery not necesfarily manual or 
physical transfer, ibi&. ; intention 
to deliver is necessary to transfer 
title. ibid.; of gift void unless reg- 
istered in two years, Fcrgih!?on v. 
Fcrgz~son. 373 ; quitclaim, where 
only grantor's interest conreyed, 
7 'wpin  2.. Jackeon Coufl tfl, 389 ; no 
implied corenants in, ibid. ; caveat 
emptor in. ibid.; delivery essential 
to vest title. JfcUichacZ 1;. Pegram, 
400: conveying fee cannot create 
trust in favor of grantor, Carlisle 
r. Corlislc, 462; Lo f t i n  v. Korne- 
guu. 490: notary's acl~rio~vledgment 
on, showed commission had expired, 
effect. Ct-issman v. Palmcr, 472; 
registration on certificate by notary 
whose commission had expired, in- 
valid, ibid. ; incompetency to make, 
and luidue influence joined in one 
action. Goodson v. I,chn7oa, 51.2 ; 
restraint oil  lienat at ion void, Beam 
2.. Gilhc~i .  520 : burden on plaintiffs 
in action to annul deed, I n  rc Wi l l  
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of Atkinson, 526; affecting stand- 
ing timber must be required for 
realty, Westmoreland v. L o w ,  553 : 
made by authority of judgment. 
Johnson v. Lumber Co., 595; every 
conveyance deemed in fee unless 
contrary appears, Jackson v. Pow- 
elE, 599; rule in Shelley's case, 
ibid.; descriptive matter in, consid- 
ered but weight different, Tice a. 
Winchesier, 673 ; beginning point 
established, it  cannot be shifted by 
call for course and distance, ibid.; 
description by recorded maps as  to 
lot and block i s  controlling over 
metes and bounds, Kelly v. King. 
709 ; consideration in, presumed cor- 
rect, but mag be attacked, Hinson 
v. Morgan, 740. 

Defalcation-In criminal statutes im- 
plies moral dereliction, but is broad- 
e r  in Banlcruptcy Act. including 
failure of fiduciary to account, 
Trust Co. v. Parlccr, 480. 

Demurrer-To new matter in answer, 
Snsith v. Snzitlz, 189; admits facts 
and not law, Scwton v. Ckason, 
204; Padgett a. Long, 392; Smitls 
v. Smith, 189: ore t e m s  granted 
on request for injunction when rem- 
edy a t  law, ibid.: allegation that 
plaintiff's agent, driving plaintiff's 
car, negligently contributed to 
plaintiff's injnrp not demurrable, 
Evans v. Johnson, 238; to allega- 
tions of coercion, Coleman v. Tlrhis- 
uzant, 494; demurrer sustained for 
want of necessary party, motion 
allowed to join such party is re- 
versal of demurrer. Ins. Co. v. 
Notor Lines. Inc. ,  558. 

Devisarit Vel Son-On issue of, no 
evidence of nndne influence. I n  re  
Will of Ball, 91. 

Devise-Usually signifies realty, but 
may include personalty, Fprguson 
v. Pergiison, 375. 

Discovery-See Bill of Discorery. 
Divorce-Evidence of separation and 

of abandonment and recrimination 
for defendant case for jury. Taylor 
v. Taylor, 80; separation under 
statute unrestricted, but must be 
voluntary, ibid.; not necessary to 

plead cause of separation, ibid.; 
plaintiff not bound to anticipate de- 
fenses, ibid.; material facts in every 
complaint for, deemed denied and 
must be found by jury, ibid.; 
Moody 2;. Moody, 89; burden on de- 
fendant as  to abandonment and re- 
crimination, ibid.; for two years' 
separation, parties liring in same 
roonl but no intercourse, nonsuit 
proper, Dudley 1;. Dttdlefj. 83; no 
evidence of separation, nonsuit. 
Moody v. Moody, 89: affidavit re- 
quired by G. S., 50-8, jurisdic- 
tional, Young c. Young. 340: com- 
plaint with false affidarit insuffi- 
cient to support decree, ibid.; sepa- 
ration not sufficient where par- 
ties held themselves out as  husband 
and wife, ibid.; separation agree- 
ments, Ritchie 1.. White, 480 ; P e a ~ c c  
v. Pearce, 571; alimony without 
divorce and subsistence and coun- 
sel fees pendcnte litf. Oldhanz 1.. 

Oldham, 476; amount not review- 
able, but may be modified on mo- 
tion, ibid.; suit by wife against for- 
mer husband to have them declared 
tenants in common of estate by 
entireties, Pugh v. Ptbqh, 555 ; judg- 
ment of, not res judicata in action 
~ m d e r  separation agreement. plead- 
ed and ignored in divorce action, 
Jcnkins I > .  Jenkins, 681 ; counter- 
claim for debt under separation 
agreement not cognizable in action 
for, ibid. 

"Doing Businessv-Question of fact 
and not definition, Highway Corn. 
v. Transportation Co., 198: foreign 
corporations vessel regular carrier 
of freight to this State. ibid. 

Dower-As affected by separation 
agreement, Smith v. Rmith, 189. 

Drainage Districts-Assessmentp col- 
lected like taxes. Ncwton v. Chason, 
204; a quasi-municipal corporation 
which cannot he collateralIy attack- 
ed. ihid. 

Dne Process of Law-Where s~ntence  
in criminal case suspended on con- 
dition without appeal. defendant 
waives right to complain of want 
of, 8 .  v. Xiller. 213 ; absence of no- 
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tice o r  hearing violates, S. v. Gor- 
don, 241. 

Easement-Set out in writing by orig- 
inal owner of realty development 
am1 all o\r.ners of lots in certain 
block, for  service and benefit of all 
such owners and their successors in 
title, and such block developed and 
built upon in accordance with such 
writing, now lost and not recorded. 
is valid and binding on parties and 
their priries, Teanzand v. Skinkle, 
383. 

Ejectment-Right to evict trespasser 
from home, S. v. Spruill, 356; both 
parties to, claiming from common 
source, prior ownership fixed in 
that  action, Ferguson v. Ferguson, 
375 : purported judgment with rub- 
ber stamp signature subject to col- 
lateral attack in action of, Eborn v. 
Ellis. 386; permission from O.P.A. 
to  institute suit in, does not release 
property from Emergency Price 
Control Act, McGutnn v. YcLain, 
750. 

Ejusdem Genesis--Not generally ap- 
plicable to residuary clause or what 
amounts to one, Ferguson c. P ~ r g n -  
5017, 375. 

Electricity-Sale of generating plant 
by municipalitj and distribution of, 
niirchaued wholesale is not sale of 
electric plant, -11 ulleqi v. Lozl isbz~rg. 
53. 

E m e r g e n c ~  Price Control Act-Absurd 
result of penalties thereunder aroid- 
ed. Hilgrcew v. Clea?itrs d Tailors, 
I ~ f c . ,  656; permission to sue for  pos- 
session, does not release property 
from, NcGuinn v. JfcLain. 750. 

Equitable Interest-Barbee 1;. Lanzb, 
211. 

Eqnitable 1,ien-So lien for purchase 
money in S. C., Rudasill v. Caban- 
cas. 87. 

Eqnity-Will not relieve where rem- 
edy a t  law, I n  rc Estatc of Daniel, 
18:  1n.r. C o .  c. GtrilJord C'ou~tl?/, 
293; protects property rights to re- 
store ktattts rluo uvtc i~rjuricrnz, At- 
I ~ I T I S O I I  ?-. Itliinson, 120; character 
of fraud for relief by, ibid.; instruc- 
tion referred to fraud rather than 

parol trust, ibid.; acts in personam 
rather than i?z rem, ibid.; contract- 
ual promise not usually enforced 
by, ibid.; none in unilateral con- 
tract, ibid.; will not interfere, ordi- 
narily with enforcement of munici- 
pal ordinance, Jarrell  v. Snozc, 430; 
will instruct trustees to proceed to 
act in diriding and valuing estate 
under will, where they refuse to 
act. Cannon v. Cannon, 611. 

Estates-By entireties, husband pay- 
ing for and deed to him and wife, 
Rudasill v. Cabaniss, 87; rights of 
husband in. I tkinson c. Atkinson, 
120: option on, terminated on 
change of ownership by survivor- 
ship, ibid.; snit by wife against 
former hnsband to hare  them de- 
clared tenants in common, after di- 
rorce, Pugh v. Pugh, ,555; rested 
remainder in children of life tenant, 
subject to open for those after-born 
and subject to be divested, Bcam 
2;. Gilkeu, 520 : motion in 1945 to 
vacate sale and confirmation in 
1922, refnsal proper, ibid. 

Estoppel-Against beneficiary attack- 
ing administration of trust by wc- 
cessire trustees, Cheshire v. Church, 
16.5; in suit for specific perform- 
ance, title claimed under will, pro- 
bate of which nonsuited, party mov- 
ing for  such nonsuit being before 
court, is  bound by judgment, Eur- 
ney v. Hollownu, 633. 

E~idence-Whether deed and option 
is mortgage, Ricks 2;. IZutchclor, 8 ;  
direct, in fornication and adultery 
not essential, 8. v.  Da uc~zport, 13 ; 
rcs gcstff, S. v. Hill. 74;  S. v. 
Snl ith, 7S : exception to, untenable 
when like evidence admitted mith- 
out ol)jection, A'. v. Xuthcso?~, 109: 
Hobbs c. Coach Co., 323; Federal 
statutes for  authentication imple- 
ment full faith and credit clanse, 
not esclnsire, K e a r n q  v. Thomas, 
156: of parol trust, ZfcCorkle v. 
Bcatf?/. 178; where court subse- 
que11tly admits evidence erroneously 
escluded, not harmful, A. v. Kin.9, 
236; no new trial in crin~iiial cases 
for newly discovered evidence, ibid.; 
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declaration of party need not be 
part of re8 gestce and admissible 
when, Hobbs v. Coach Co., 323 ; dec- 
larations and admissions by one 
of several defendants admissible 
against him but not against his co- 
defendants, ihid.; incompetent, ad- 
mitted, subsequent charge to jury 
not to  consider it  cures error, ibid.; 
identification of prisoner by prose- 
cutrix, S. c. Sutton, 332 ; exclusioll 
of testimony of prosecutris on 
cross-examination as  to her former 
evidence of her Imorvledge of pen- 
alty for rape, harmless, ihid.; court 
should instruct jury that corrobora- 
tory evidence competent only for 
that purpose, ibid.; to corroborate 
prisoner, in criminal case before he 
goes upon stand incompetent, ibid.; 
impeaching witness (defendant's 
wife) by showing statements con- 
trary to  testimony on the stand, 
S. 2.. Britt. 3M ; impeaching witness, 
admitted generally without objec- 
tion or request for restriction, be- 
comes substanti~*e, ihid.; of rents 
collected by defendant's intestate on 
plaintiff's property, personal trans- 
action and inadmissible, McMiclzacZ 
v. Pcyram, 400: books of execntion 
debtor produced, Cotton Co.. Iric., 
v. Reavrs, 436; production of, i11 
possession of adverse party, ihid.; 
of declaration incompetent. where 
tit le in suit acquired after declara- 
tions made, Lane v. B c c t o ~ .  457; 
degree of proof to establish parol 
trust, Carlisle v. Carlisle, 462 ; ex- 
pert of physician that  death caused 
by suffocation, A. c. Afa?~s, 486: 
failure to object waives lack of 
responsiveness, ihid.; of default in 
debt secured by mortgage compe- 
tent, plaintiff claiming title there- 
nnder, Ins. Co. v. Boogher, 493; 
of equal weight sufficient to rebut 
a presumption. I n  re T i l l  of dtkin- 
son, 526; defendant in homicide 
case not required to give, 8. v. 
Petcrsmt., 340; expert must qualify 
how and ruling of trial conrt con- 
calusive, ihid.; a witness. expert or 
other, has an opinion of per- 

son's handwriting from seeing him 
write, or seen his bnsine3s writings 
aclinowledged or on which he was 
duly charged in courfe of husint~,i, 
may give such opinion, Lee 2.. Bfd- 
dinyficld. 573 ; mortuary tables as. 
Rcn c. Sin~o?cita, 376 ; expectance 
of infants under ten years of age. 
and there must be precedent proof 
of age, tbid.; opinion, a s  to testa- 
mentary capacity, I I ~  I-e Will of 
Lonmx, 502 ; admissibility of. for 
conrt and when dependent on fact. 
findillgs of judge based oil evidence 
not reviewable except for error of 
Ian-. S. v. Brooks, 662: admissions 
of agent in course of employn~ent 
against principal, and letter as  cor- 
roboratire. S t r e l ~  r .  C'osc. 726 ; 
hearsay, opinion of husband as  to 
hnsiness of wife. H~nsou  2.. 3101-gall, 
740. 

Excurable Seglect-Must be found as 
well a s  meritorious defense to set 
aside judgment. Johnsmz a. R i d -  
huvy. 208. 

Execution-On examination under, 
hooks of debtor produced, Cottorz 
Co., Inc., 1;. Reaws. 436; accolinting 
of p : ~ r t n ~ r s h i p  affairs in sngple- 
mental proc.eeding. ibid.; qale nn- 
der. restrained if deed by officer 
will not pass title. Holdrn r. Tottoi. 
558. 

Executors and Adn~inistr;itors-Exec- 
utor not iimocent purchawr from 
devisees. Sl'kitekurst 2'. Ahbott, 1 : 
g i ~ e n  full power to bell land for 
assets by statutes. heirs necessary 
parties and adverse claimants may 
he brought in. III I-e Estate of Dan- 
iel. 18; oral contract to deriie 
realty in consideration of services 
loid, Colep c. D a l r ~ n ~ p l e .  6 7 :  i11 
suit   gain st, for sen-ices on special 
contract, may recover on quantzcrn 
wcruit, ibid.; services to mother- 
in-law not presumed gratuitous, 
ihid.; services by husband and wife, 
recoverable separately, ibid; venue, 
Indernn i t~  Co. v. Hood, Conw., 361: 
widow may not recover for domes- 
tic service and support of husband 
under promise by him to devise 
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home to her. IZitchie c. W h i t e ,  450; 
implied promise by parent to pay 
for v o l ~ ~ n t a r y  services reudered by 
adult child, not liring' in parent's 
home. Baslnger a. P7101~. 531; loan 
of money by adult child to parent, 
payable 011 death, nonsuit proper. 
abid. 

Exemptions-See Homestead and Per- 
sonal Property Exemptions. 

E x  Proprio Vigore-In equity and 
fraud. Atkinso% v .  Atk inson,  120. 

Facsimilr Signatures-Authorized by 
statute in tax foreclosures, Eborn 
v. Ellis. 386. 

False Imprisonment-Defined, -Melton 
v .  Ricknzai~ ,  700. 

Federal Anti-Trust Laws-Have no 
application to contracts and trans- 
actions as  to patents wholly within 
the State, Colernan 1;. TVhismnt ,  
494. 

Federal Courts-See Courts ; have jn- 
risdictiou of patent rights to what 
extent. Coleirbarl u. Whtsnan t ,  494. 

Federal Employers' Liability Act- 
Does not define "employer" o r  "em- 
ployee." hence considered in ordi- 
nary sense, Bozmze c. R. R., 43; 
action for wrongful death under, 
ibid.; remedial m d  liberally con- 
strued, but applies only to master 
and servant, ibzd.; locon~otive engi- 
neer of defendant, under permit to 
study road for future assignment, 
only licensee, ?bid. 

Federal Government-Power of, under 
Constitution beyond reach of states, 
Ervin  v .  Conn, 267. 

Feldspar-See Bngltsh c. Clay Co., 
467. 

Feme Covert-See Ritchie v .  Tl'hite. 
460. 

Fiduciaries-Under obligation of fair 
play and good faith. Hatcher v. 
Tl'rlliunts, 112: no lial~ility on trus- 
tee for loss on loans. where no evi- 
dence of inadequacy of secnri t ie~ 
when taken, no evidence of bad 
faith or lack of due diligence, 
Cheshii-e v. C7zicrch, 16;; personal 
residence of, controls venue and 
citizenship, Indemni t y  C'o. v .  Hood, 
Corn?,., 361; defalcation in B m k -  

ruptcy Act includes failure of fidn- 
ciary to account, T r u s t  Co. v .  Par- 
7ier. 480; fiduciary character of 
debt not changed by reducing it  to 
judgmeat, ibid.; certain fiduciary 
relations raise presumption of fraud 
as  matter of law on dealings be- 
tween the parties, I n  re W i l l  of 
Atkinson,  526. 

Forfeiture-Judgment of, a s  to intoxi- 
cants. 5'. 1;. Jonrs,  363. 

Foreign Corporatioll-Suit against to 
prevent transfer of its stock, Holla- 
day  1;. General &fotoi-s Corp., 230; 
service of process on, Notor  Lines 
@. Transportation Co., 733 ; Hig71- 
wall Conzin. v. Trarzsportatioii Corp., 
198. 

Fornication and Adultery-Direct evi- 
dence not essential. S. v .  Dave~lpor t ,  
13: sufficiency of evidence. ibid.; 
evidence insufficient. S .  v. Gordon, 
7.57. 

Franchises-To public utility in dis- 
cretion of municipality, unless pro- 
hibi t~d.  Mullen v .  Louisburg,  53. 

Frand--Growing out of concealing 
property purchased for joint ac- 
count, Hatcher v .  TVillianzs, 112 ; 
constructive trust, em muleficio, re- 
medial device to prevent, Atkinson 
v. at kin so?^, 120; character of, for 
equitable relief, ibid.; presumption 
of, from conveyance by mortgagor to 
mortgagee, but prior agreement may 
validate, ibid.; is false representa- 
tion of subsisting fact but no all- 
embracing definition, Laundry  Ma- 
ch i~ l e ry  Co. c. Rkiuitcr, 285; in ab- 
seiice of caveat cmptor  applies in 
sale of real estate, Turpirz. v. Jack- 
sort Colilzty, 389; fraud and coer- 
cion to avoid contract must be 
pleaded and proven, Coleman v .  
TTh isnuir t ,  494 ; certain fiduciary 
relations raise legal presumption of 
fraud on dealings between parties, 
I N  T P  TTIilZ o f  Atlci?z~on, 526 ; an 
affirmative defense. burden on 
pleader. Griflii c. Ins.  Co.. 684; 
pleaded in defense action not sub- 
ject to nonsuit, ibid. 

Fraud, Statute of-Oral contract to 
devise realty void, Coley v. Dalryrn- 
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ple, 67; parol lease over three years 
void under, B a r b e r  u. L a m b ,  211 ; 
under, no notice to purchaser ex- 
cept by recorded writing, ibid.; 
contracts and deeds as  to standing 
timber governed by rules applicable 
to realty, ' IPcstnzorela~rd v. Lowe, 
553. 

Conveyance-Judgment in 
suit to set aside, from husband to 
wife, judgment as  reconveyance, 
void. L a t w  v. B e c t o n ,  457. 

Franchise-Intrastate, for transpor- 
tation of freight as  property under 
G. S., 55-38, M o t o r  L i n e s  u. T r a m -  
por ta t ion  Co., 733. 

Full Faith and Credit Clause-Imple- 
mented by statutes on authentica- 
tion, which are  not exclusive, 
K e a r t l e y  Q. T h o m a s ,  156. 

Gambling-Injunction closing busi- 
ness, seizure and sale of property 
for, prostitution and sale of whis- 
key only, 8. r. A l ~ e r s o t ~ ,  29. 

Garnishment-In foreign state to 
avoid our exemption laws, P a d g e t t  
u. L o n g ,  392. 

Gifts-Presumed deed of, void unless 
registered in two years, Fergziso~z v. 
F e r g u s o a .  375 ; presumed, purchaser 
taking title in name of wife, C a r -  
l i s l e  G. C a ~ Z i s l e ,  462; RudasiZl  v. 
Caban i s s ,  87. 

Guardian and Ward-Decree of court 
having jurisdiction conclusive a s  to 
infant's estate, C a s u a l t y  Co. v. L a w -  
ing, 103; parent liable for child's 
support, but when unable, should 
have allowance from his child's 
estate, ibid.; disbursements by par- 
ent guardian prior to appointment 
allowed when, ib id . ;  reasonable 
counsel fees proper expense, ibid.; 
bankruptcy does not affect juclg- 
ment against guardian for breach 
of trust, T r u s t  Co. u. P a r k e r ,  480; 
duty of guardian, a s  to custody, 
accounts and investing, i b td .  

Gnest-May recover for negligei~ce in 
S. C .  when. Hu?-pcr 2'. H u r p c r ,  260.; 
wife as gnest in olvn car driven by 
husband when injury occurred, { b i d .  

Habeas Corpus-Jndgment of, in all- 
other state a s  to custody of child 

subject to  jurisdictioi~ here and 
carried away without court's con- 
sent, not entitled to full faith and 
credit here, 1% re X o r r i s .  48 ; cus- 
tody of infant awarded exclusively 
to one, court justified in seeing that 
its confidence not abused, ib id . ;  
between husband and wife for cus- 
tody of children, award a s  7.r~ judi-  
c a t a  on changed circumstances, 
R i d e n h o w  u. Rid~nhow-.  308. 

Handwriting-Proven how. Lee v. 
B e d d i n g f i e l d ,  573 ; handmriting on 
note proven by expert or law wit- 
ness, zbid. 

Heirs-Necessary parties to sale of 
lands for assets, In  r e  E s t a t e  o f  
D a n t c l ,  18. 

Hoe-Not deadly weapon per se. S. v. 
War?-ison,  234; used as deadly 
weapon. 8. c. Cranda l l ,  149. 

Home-Right to defend is substan- 
tive, as  is  right to evict trespasser 
from, S. a. Spru i l l ,  356. 

Homestead and Personal Property Ex- 
emptions-Excepted from Federal 
Bankruptcy Act, Sanzp lc  r. J a c k -  
sol%, 380; trnstee must set apart, 
where no trustee court may, 
ib id . ;  homestead not estate in land 
but mere exemption from sale, 
ibid.; judgment lien oil homestead, 
ib id . ;  attachment or garnishment 
in foreign state to avoid, P a d g c t t  v. 
L o n g ,  392; action to recover dam- 
ages for avoiding, allegations neces- 
sary, i b id .  

Homicide-A charge that an inten- 
tional killing with deadly weapon, 
whether rightfully or wrongfully 
done would be second degree mur- 
der. is  erroneous, S. 2'. C l ~ r l i .  52:  a 
killing must be unlawful to consti- 
tute either murder in second degree 
or manslaughter, i b ~ d . ;  inr-olantary 
manslaughter, evidencc of. N. 1). 

K c o g g i t ~ s ,  71 : use of word "killing" 
as  to degrees of, not harmful, ib id .  ; 
self-defense nvailable only to one 
without fault. 8. I . .  D a r i s .  117; 
aggressor must withdraw when, 
!b id . ;  two persons present, encour- 
aging and aiding each other in, 
both principals, S. o. S ~ i l l i u t n s ,  182 ; 
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eridence ample to convict two per- 
sons of, ibid.; ample evidence of 
murder, S. v .  French,  276; evidence 
of mortician, who examined deceas- 
ed, that  veinous system has broken 
down, insufficient to take case from 
jury, ibid.; proof that, committed 
in perpetration or attempt to  rape. 
makes first degree, S .  2;. Mays,  486; 
sufficient sanity to commit rape. 
responsible for resulting homicide. 
ibid.;  circumstantial evidence snffi- 
cient fo r  jury, deceased killed on 
ride in prisoner's car, 8. v. Peter- 
.?on, 540; defendant not required to 
go upon stand and may rely on 
wealmess of State's case, instruc- 
tions to contrary, error, ibid.; wit- 
ness of, may tell what he saw with- 
out fixing date, S. v. Horne,  603; no 
error in charge as  to murder in 
second degree and manslaughter, 
ibid.; premeditation and delibera- 
tion, intent definrld, S. 2.. Wise .  746; 
verdict of murder, with recommen- 
dation of mercy entirely voluntarj- 
by jury, "mercy" surplusage, ibid. 

Husband and Wife-Services by hus- 
band and by wife to deceased, re- 
coverable by each separately, CoZey 
v. Dalr~nzp l e ,  6'2; earnings of mar- 
ried woman being her separate 
property, does not deprive her of 
sharing in family duties, ibid.; mar- 
ried woman still a f cme  covert, 
ibid.; marriage not private affair, 
Dudley  6. Dudley,  83 ; separation, 
cohabitation, discontinuance of sex- 
ual relations relatire to divorce, 
ibid.; husband purchases land, tak- 
ing title by entireties, wife not lia- 
ble on his note for purchase price, 
Rudasil l  v. Cahaniss, 87 ; convey- 
ance of interest to wife, husband 
paying therefor, prehumption of 
gift. ibid.; Carlislr c. Carlisle, 462; 
rights of husband in estate by en- 
tireties, d tk in son  c. Atkinson,  120; 
deeds of separation between, requi- 
sites necessary to validity, Smi th  6. 
S m i t h ,  189; Pcarce v .  Pcarcc, 571: 
contract between, which fixes sum 
wife is to receive for support of her- 
self and children must be executed 

as  required by G. S., 52-12. Du~rgh- 
t r y  v. Daughtrz~ ,  358 ; widow not ell- 
titled to recover from husband's 
estate for  domestic services and his 
support, Ritchie v. W h i t e ,  450; de- 
vise by husband to wife of her own 
property not estoppel and does not 
put her to her election, Lane 2;. 

Becton, 457; alienation of wife's 
affections, plaintiff must show 
what, Ridenhour .z;. Killer,  543 ; 
parents and relatives must act 
in good faith, but occupy different 
position from stranger in dealing 
with, ibid.; suit between to hare 
them declared tenants in common 
of estate by entireties, after di- 
vorce, Pugh v. Pugh,  555; opinion 
of husband about wife's affairs, 
hearsay, Hinson v. Horgan, 740. 

Improvements-See Betterments. 
Indictment-Amendment to warrant, 

S. 2;. Brown, 22; verdict on, con- 
taining two or more counts, sen- 
tence on each, if valid verdict and 
proper evidence, S. v. Murphy. 115; 
caption no part of and omission no 
ground for arrest of judgment, 
S. 2;. Davis, 117; recital of wrong 
county, harmless, ibid.; plea of 
guilty generally covers all  offenses 
charged, S. 2;. Crandall, 148; for 
felonious secret assault with deadly 
weapon and intent to Bill, rerdict 
of secret assault with deadly weap- 
on ralid, S. v. Perry ,  174; sufficient 
for murder in first degree, no vari- 
ance p r o d  in perpetration of felony, 
8. c. N a y s ,  480. 

Industrial Commission-See Master 
and Servant. 

Infants-Custody of, awarded to 
uncle and aunt and modified by 
award to mother, who asks for writ 
of assistance, kabeas corpus jndg- 
ment in another state, not entitled 
to full faith and credit. I n  re Mor- 
ri.8. 48; custodian's first dnty to 
court of appointment. and court 
justified in proceeding to that end, 
ihid.: decree of court haring juris- 
diction conclusire as  to infant's 
estate, Casunltg Co. 2). Lazcitzg. 103. 
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Injunctions-On appeal from, findings 
not conclusive, but presumed snp- 
ported by evidence, Xullcw v .  Lonis- 
burg, 53; not granted when ade- 
quate remedy a t  law, S e ~ c t o ~ z  v. 
Chason, 204; none to restrain tax 
lien sales, ibid.; attempt by injunc- 
tion to restrain mandamus is col- 
lateral nttttclr on judgment, ibid.; 
to protect easement, written agree- 
ment lost, T e a n ~ n n d  v. Rki?~kle ,  
383: not proper remedy to deter- 
mine constitutionality of act or 
ordinance, Jarrell v .  Snow ,  430. 

Insaaity-Separation caused by, rela- 
tive to dirorce, Taylor  z. Taulor,  
80. 

Instructions-Erroneous, on questioll 
of testamentary capacity, is rerersi- 
ble, even though patent and lapsus 
linguce, I n  re  W i l l  o f  Lomax, 31 ; 
in fornication and adultery. S.  2;. 

Davenport ,  13; in assanlt with 
deadly weapon and intent to kill, 
etc., S.  v. Cody,  38; that  inten- 
tional killing with deadly weapon, 
whether rightfully of wrongfully 
done, is murder in seconcl de- 
gree, is error, S .  v .  Clark,  52; 
errors in statement of contentions, 
must be called to  court's attention, 
S. v. S m i t l ~ ,  78; must be construed 
contextually. S .  v. Davis,  117: R. v .  
Frenck,  276; no prayer for, appel- 
late court cannot speculate on form 
of, h7eamcy v .  Thomas,  156; a s  to 
duty of proprietor of store to warn 
customer of hidden danger, Ross v .  
Drug Etorc, 226; that  hoe is deadly 
weapon per se error, S. v .  Harrison, 
234 ; charge on material contention 
of a party in murder trial. unsup- 
ported by evidence and directly in 
conflict with undisputed State's evi- 
dence, error, though not called to 
court's attention, 8 .  v. Isaac,  310; 
snbsequent charge not to consider 
incompetent evidence cures error 
of its atlmission, Hobbs 1;. C'ocrrh 
Co.. 323 : a s  to impeaching eridence. 
admitted generally, 8. 1;. Rt'itt, 
364; failure to object to court's 
statement of contentions. nairer .  
ibid.; reqnests for, must be made 

before argument, S. v .  Xorgan, 
549; prayers for, must be in writ- 
ing, signed, S.  G. S ~ C I Z C L ~ ,  608; 
should give charge a s  to right of 
way, in action result of collision 
between two motor vehiclec. Ntew- 
urt  G.  Cab Co., 654: supplemental, 
after calling jury back, to correct 
error. proper, even in capital case, 
8. v. Broolcs. 662. 

Insnraiice-Evidence on payment of 
premiums pro and coic. case for 
jury, Crcech v. dssurancc  Co.. 179; 
issue as  to m~hether automobile in 
liability policy was being used a s  
public conveyance. for jury, Ins .  
Po. 1;. Tl'clls, 547: insurer paying 
loss and suing joint toit-fensor, 
insured necessary party. 111s. Co. v .  
Motor Lines, Znc.. 588 ; suit on pol- 
icy of. defense fraud, action not 
subject to nonsnit. Grrigiic r. 1118. 

Po., 684. 
Intent-Proof of mutual. not neces- 

sa r j  to conriction of one of parties 
to fornication and adultery. 8. 1;. 

Ilaucnport, 13; controls as  to 
whether deed and option is a mort- 
gage, Ricks  1 . .  Batchelol .  8 :  evi- 
dence to establish, lbrd ; criminal, 
proren beyond reasonable doubt, 
S. 2;. Brozcn, 22 ; failure of passen- 
ger on common carrier to move 
when requested prima facic of in- 
tent to riolate law for separation 
of races, 8 .  c. Brown.  22; willfnl- 
ness not necessary, ibid.; proven, 
A'. v .  Murdock, 224; in homicide, 
S .  2;. T V m ,  746. 

Interstate Commerce - Intoxicating 
liquor in, 8. r. Gordon. 211; pro- 
tected by law but its semblance not 
to circumvent State law. ibid. 

Intervener-('omrnoil carrier where 
liquor in interstate commerce seiz- 
ed and confiscated. 8 .  L-. Oor-don, 
"1. 

Intosicating Liquor-Jlo~iilg in inter- 
i ta te  conm1erc.e ant1 ngeilt in charge 
convicted of unlawful possession 
and trnnsl~ortation. carrier entitled 
to be heard on question of confisca- 
tion. A'. 2 ' .  G o ~ d o n ,  241: judbment 
for forfeiture of illegally possessed, 
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S .  v. Jones,  363; license to sell, 
issued by county commissioners and 
surrender requested and refused, 
remedy, Jarrell v. Snow,  430 ; one 
charged with possession of non-tax 
paid, for sale, cannot be convicted 
of possession only, S.  v. McSeil l ,  
560; admission of possession to offi- 
cers and denial on trial, for jury, 
8. v. S tu t t s ,  647; A.B.C. Boards 
empowered to appoint enforcement 
officers, Jordan v. H a r m ,  7t3. 

Issues-Relating to matters of law or 
not pointed out by exceptions ancl 
not raised by pleadings do not en- 
title party to jury trial in compul- 
sory reference, Cheshwe 1;. Chnrck ,  
165; in discretion of trial court, 
G r i f l n  v. Ins.  Co., 684; must be 
sufficient to settle controversy and 
cover matters raised by pleadings. 
ibid.; which present all essentials 
of controversy, affording opportu- 
nity to all pertinent evidence. suffi- 
cient, Stecle v.  Coxc, 726. 

Joint Tort-Feasor--Right to bring in, 
to settle controversy statutory, 
E c a n s  v. Johnson, 238. 

Judges-Assigned to district has ju- 
risdiction of all "in chambers" mat- 
ters, Ridenhour 2;. Ridenhour,  508. 

Judgments-In escess of statutory 
penalty stricken on appeal ancl re- 
manded for proper, 8 .  v. Mzrrphy, 
11.3: omission of caption from in- 
dictment or recital of wrong county, 
no groulld for arrest of, S.  c. Davis,  
117 ; for a n  accounting not res judf -  
ca ta  in suit for restraining order, 
Tay lor  v. Schaub, 134 ; on pleadings 
confined to confession of cause of 
action and insufficient avoidance, 
S m i t h  v. Smi th ,  180; action to re- 
strain proceeding under ?nandanzus 
is  collateral attack on judgment, 
Xctcton v. Chason, 204 ; establish- 
ing drainage diqtrict may not be 
attacked in independent suit, ibid.; 
neglect must be excusable to war- 
rant  settling a\ide, Jo7~nson v. # id -  
burg. 208 ; finding of meritoriouc 
defense as  well as excu.able neg- 
lect necessary to set aside. ibtd.; 
suspended, S. v. JIiller, 213; \us- 

pended without appeal, defendant 
may not complain of want of due 
process, ibid.; judge may suspend, 
in toto to another term, S .  v. Gra- 
ham,  217; on pleadings against 
intervening common carrier claim- 
ing liquor seized and confiscated, 
I n  re A. v. Gordon, 241; con- 
struing trust instrument may not 
go beyond terms of trust, T r u s t  
C'o. v. Steele's IMllls, 302 ; in divorce 
action based on insufficient affidavit, 
G. S.. 50-8, inralid and relief by 
motion, Young v. Young,  340; judg- 
ment by default and inquiry cannot 
be set aside except for fatal irregn- 
larity or excufable neglect, etc., 
Tr'l lso~~ c. Tlcaggard, 349; obtained 
against bankrupt in fonr months 
not T-oid against all world but only 
against truqtee, Sample 1;. Jackso+%, 
380; clerks of Superior Court may 
not delegate authority to render in 
tax foreclosure, E b o m  c. Ell is ,  3%; ; 
purported judgment signed with 
facsimile rubber stamp signature 
ib hllbject to collateral attr?cli. ibid.; 
qet aside when, under Soldiers' and 
Sailors' Civil Relief Act, Bell v. 
S ~ c c l l ,  395; on verdict, no eridence 
of last clear chance and issue of 
contributory negligence for defend- 
ant, Ingrunr v .  Snrokg Xonn ta ln  
Stagcs. Inc.. 444; not necessarily 
considerecl integrally, may be good 
in part and roid otherwise, Lanc 1.. 

Becton. 4.57; in fraudulent convey- 
ance b ~ i t  that acts as  reconveyance 
roid, ibid.; erroneous reviewed by 
appeal only, Crissman v. Palmer,  
472 ; fiduciary character of debt not 
changed by reducing i t  to. T r u s t  
C'o. v. Par7ier, 480; award. on 
7tabecr.s corpus between parents for 
custoclg of children, as res judicatu. 
Ridenhour 2;. Riden7~oul-, 508 ; Su- 
preme C'onrt may render final, 
when. Goodson ?;. Lehmon,  514 : 
new ~ c t i o n  in one year, after every 
final judgment of nonsuit, and new 
action x continuation of old, ibid.; 
againit wrety asqigned to trustee 
to preierve lien, Steu;a?-t v. Parkel .  
5.31; paid by surety without assign- 
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ment to trustee, lien satisfied, ibid.; 
in action to remove cloud on title 
by transcript of, from another coun- 
ty, motion pending in original coun- 
ty, restraining order continued, 
Holden G. Tot tcn ,  538: action to 
prevent cutting timber in violation 
of, under which timber purchased 
not collateral attacli on. Johnson 
v. Lumber  Co.. 395: commissioners 
to sell under, and purchasers bound 
by decree and limitations on face 
of record. ibid.; motion in arrest 
of, where necessary element of 
crime not charged, S. v. Vanderlip,  
610; consent, contract of parties 
with approral of court, 2nd cannot 
be set aside but by consent, except 
for frand or mistake, Kiwg v. King, 
639; of divorce not rcs judzcata, in 
action under separation agreement. 
pleaded and ignored in divorce ac- 
tion. Jenkins  v. Jenlcins, 681. 

Judicial Sales--On confirmation, bid- 
der's rights, Wood v. Fauth ,  398; 
may require commissions to be paid 
in cash, ibid.; comn~issioner to  con- 
dnct inny not be purchaser, Hinson 
v. .Ilo7gan, 740. 

Jurisdiction-Derivati~~e, 8. v. d4iller, 
213 : nothing justifies assumption 
of jurisdiction not possessed, ibid. 

Jury-Competency for conrt, S. v. 
Hill ,  74 ; newsmen in j u q  room by 
mistalie, ibid.; no defect or error 
a s  to, where Negroes called and not 
exclndeil except 011 challenge for 
cause, S.  G. Lord. 354: challenge of 
juror for expression of opinion and 
accepted on statement that he could 
give fair trial. no error, ibid. 

Kaoliil-See English c. Clay Co., 467. 
Landlord and Tenant-Entering into 

possession nnder void lease, for in- 
definite term, makes one a tenant 
a t  will. Brcrbcc c. Lanzb, 211 ; ten- 
a n ~ y  a t  will. how terminated, ibid.; 
without ngreement or warranty, 
landlord not ordinarily liable for 
repairs or defects, Harrill 1;. Refin- 
zvg Co.. 421 : hnrden on lessee to 
4 1 0 ~  contract for repairs. ibid.; 
breach of covenant by landlord for 
repairs, does not ordinarily give 

rise to tort action for personal injn- 
ries to lessee, ibzd.; landlord not 
deemed in power of tenant as  to 
raise presumption of fraud, In re  
M i l l  of Atkinson,  526; rights of, 
in ejectment, and under Emergency 
Price Control Act, NcGzcinn 1;. Mc- 
Lu i~r .  750. 

Lapsus Lingu,a+-Patent error. in 
charge on testamentary capacity, 
reversible though simply, I n  re  U'ill 
o f  L o m a z ,  31. 

Last C'lear Chance-Where plaintiff 
guilty of contributory negligence, 
Ingram v. Srnoky Mountain Stages,  
I w . ,  444 ; no evidence of. ibid. 

Lease-Parol, for over three years 
void under statnte of frauds, Bar- 
bee v. Lamb ,  211. 

Legislature-Creation of public cor- 
porations by legislative powers. 
Brurnley v. Baxter ,  691. 

Lessor and Lessee-See Landlord and 
Tenant. 

Les Fori-Governs remedy. Sa7jer v. 
IIc+? derson, 642. 

Lex Loci-Governs a physician's con- 
duct in action for malpractice. 
Brcclincr a. 1T'lfccldo11. 62: negli- 
gence determined by. Harpel- v. 
Harpcr,  260. 

Libel and Slander - Distinguished, 
actionable pcr se and per quod, 
Pcnncr a. Elliott ,  33;  unless action- 
able per se special damages must 
be pleaded or demurrable, ibid.; 
special damages defined, ibid. 

Lie11-None for purchase money. 
Xltdasill v. Cabaniss, 87. 

Limitation of Actions-None against 
sovereign unless expressly named, 
Fertilixcr Co. I.. Gill, Conzr., 426: 
plea of. is plea in bar and cannot be 
presented by demurrer. Ins.  Po. 1.. 

Motor Lines. Inc.. 558: legislative 
power over, Ba/jcr c. Hcudcrson, 
642: lcx  f o ~ i  gorerns remedy, ibid. 

Lis I'eadenr-When notice to all the 
world. Tl'hitc'l~~rrst 1.. Abbott. 1 :  
when land in mother  connty. what 
necrssary, ibid.; effect of siame as  
rc.gistration, ibid. ; ";wtion" definetl 
as  ~ i sed  in statute, ibid. ; essential 
in caveat, ibid.;  not excllisive nor 
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designed for intermeddlers, ibid.; 
active or  constructive notice, ibid.; 
original notice sufficient, after dis- 
missal, reveral of nonsuit on ap- 
peal, otherwise than on merits, 
where identits of causes. Goodson 
v. Lehnzon, 614. 

Loan-By adult child to parent pay- 
able on death of parent, nonsuit of 
action against executor, error, 
Basinger I ) .  Phavr,  531. 

Local Gorernment Commission-Ap 
proval by, of notes or bonds of 
counties, not approval of validity 
of such notes or bonds, I?Is. Co. v. 
Guilford County,  293. 

Malicious Prosecution-To sustain 
action for, plaintiff must show 
what, Melton v. Ricl~marr,  700. 

Malpractice-Liability for, governed 
by l e x  loci, Buckner  v. W h ~ e l d o n ,  
62 ; physician's and surgeon's lia- 
bility for, ibid. 

,Ifandamus-Attempt to restrain, is 
collateral attacli on judgment, X e ~ c -  
ton v. Chason, 204; denied to test 
constitutionality of municipal ordi- 
nance, Jarrell v. Snozc, 430: lies 
only for one mho has a right and 
no other legal remedy, ibid. 

Jfarriage-Sot a private affair, Dud- 
ley v. Dudlq j ,  83; society has in- 
terest in, ibid.; proof of, from rec- 
ords of another state, Kearnr,y v. 
Thonzas, 156; second or subsequent, 
presnmed legal, ibid.; property 
rights dependent on, ibid.; parties 
to, Ritchie  v. W h i t e ,  430; State's 
interest in, ibid.; right, privileges 
and obligations incident to, ibid. 

Master and Servant-Wrongful death, 
under Federal Employers' Liability 
Act, plaintiff must be employee of 
defendant and engaged in interstate 
commerce, B o u r m  v. R. R., 43; 
Federal Employers' Liability Act 
applies only to, ibid.; liability of 
employer for  negligence, dependent 
solely on nrgligence of its s e r ~ a n t  
where that mas the theory of trial, 
Hobbs v. Coach Go., 323; findings of 
Industrial Commission approved by 
judge presumed correct and bind- 
ing on appeal in absence of proper 

exceptions and assignments, Rader  
v. Coach Go., .537; findings of fact 
bv Industrial Commission conclu- 
sive on appeal, Fom v. Mills, Inc., 
580. 

Mental Anguish and Humiliation- 
Not special damages in action for 
defamation, Ppnfzer v. E l l ~ o t t ,  33. 

Meritorious Defense-Must be found 
as  well as  excusable neglect to set 
aside judgment, J o h m o n  c. Srd- 
bur{/. 208. 

Mines and hJi11erals-Subjacent sup- 
port, right of in owner, when. Eng- 
lish a. Clay Co., 467; of feldspar 
and liaolin, /bid.  

Moot Question-Appellate Court will 
not hear, I?? re  Uorr i s ,  48. 

Mortgage-Paid off by defendant a t  
request of plaintiff, who conveyed 
to defendant with option to repur- 
chase not a mortgage. Rzclcs a. 
Batchelor, 8 ;  presumption of fraud 
on conveyance by mortgagor to 
mortgagee, Atkinson v. d t l i ~ n s o n ,  
120;  agreement as  to acquisition 
aud cancellation of, may he valid, 
ibid.; title claimed by deed from 
trustee in deed of trust, evidence of 
default therein competent, Ins.  Co. 
v. Booghcr. 493; on foreclosure, 
truqtee having erroiieously canceled 
same. but after correcting such can- 
cellation, trustee conreyed to pur- 
chaser. correction sufficient to give 
good title. Burncy  v. Hollozcn)~,  633 ; 
mortgagee on foreclosure liable for 
taxes, Xczc; Hanozjer Cozinlu v. Sid- 
bury,  679. 

Mortuary Tables - See Eviden,e, 
Death. 

Municipal Corporationq-Not liable 
generally for torts committed \?hen 
exercising powerc: conferred for 
public good. Beach v. Tarboro, 26; 
mission of employee out of nhich 
injury arose determines liability, 
Ibrd.: contract between and utility 
for purchase of electricity for re- 
cli~tribution. 31tillcn 2'. Loursburq, 
53 ; guqwhe and construction of 
G. S.. 143-129, zbid.; franchise by, 
to utility company in discretion of 
governing body nnless prohibited 
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ibid.; officers of. in making con- 
tracts, exercise judicial and discre- 
tionary powers not subject to court 
except for fraud. !b id .  : sale of gen- 
erating machinery by, not sale of 
electric plant. when, ib id .  : ordi- 
iiances of. cannot be tested by m a n -  
dun ius ,  Jurre l l  e. R1rolr. 430; equity 
will not ordinarily interfere with 
ordinances of, ib id . ;  creatures of 
Legislature with granted powers 
only. C l a y t o n  a .  [I'obrreco Co., 563 ;  
may grant private use of streets 
and authorize structures therein 
for bnsiuess purposes. when, i b id . ;  
power of Legislature orer. Brunz ley  
r;. R a s t e r ,  691; may not donate 
property except for public services, 
TI hich must be necessary purpose 
also, ib id .  

Murder-Ample eridence of, and 11011- 
suit properly denied, S .  a .  F r e w h ,  
276 : prenieditatioii and delibera- 
tion defined, ibid. 

Mutual Burial Aissociatioi~s-JIembers 
bound by changes of rules made by 
Legislature, Apearnznli z'. B u r i a l  
Assn. .  185; spouse or next of kin 
of one in armed forces r h o  dies 
orerseas. may elect a s  to certain 
benefits. ib id .  

Negligence-Unfavorable result alone 
of treatment by physician or sur- 
geon not, BuclincJr, 1'. TVltceldon. 62 ; 
proprietor of store not insurer, 
R o s s  c. D ~ v g  R tore ,  226: r e s p o n d e n t  
superior, ordinarily, not applicable 
to bailor and bailee. S i n k  c. S e -  
r h r e s t .  232; right to bring in joint 
tort-feasor in actions for, Eca+ss a .  
J o h n s o u ,  238; plaintiff's agent con- 
tributing negligently to plaintiff's 
injury \vonld bar reco17ery for, 
ib id . ;  determined by Tcx loci, H a r -  
per  e. H a r p e r .  260; guest passenger 
may recover for. nrhen. ib id . ;  of 
driver imputable to owner, ib id .  ; 
contributory, does not bar recovery 
when. I ~ ~ q r c t n ?  2.. S~noli!j M o u n t a i n  
S t a g e s ,  Iizc.. 444: last c l w r  chance 
and contributory. i b id . :  no degree 
of care to fix responsibility for, R t n  
v. S in lo tc i t z ,  375; fixed by rule of 
prudent man, which i i  for jury, 

ib id . ;  no duty on defendant to warn 
plaintiff of obviously dangerous 
condition, P e r r y  v. H e r r i n ,  601 : 
nonsuit for plaintiff's contributory 
negligence allowed only when such 
negligelice is so clear that reason- 
able minds could draw no other 
inference, Cunznrins v. F r u i t  Go., 
625 ; evidence sufficient for jury a s  
to whether electrical repair work- 
er. i i~jured by 07 erturning of truck 
was riding thereon with conaent or 
ratification of employer. Dnrk 2.. 

Johnso l? ,  651; i11 action for wrong- 
ful death what necessary to allege 
aild prove, M o r g a n  c .  Coach Co., 
668; stopping bus on pared high- 
way to permit passenger to alight 
or board bus, not parlriiig within 
statnte, ib id . ;  not presumed from 
injury. T y s i n g e r  a. D a i r y  P r o d u c t s .  
717. 

ATonsuit-In fornication and adultery 
properly denied, 8. v.  U a a e n p o r t ,  
13:  colored passenger on bus for 
failure to change seat, denied. R. z'. 

B r o ~ ~ n ,  22 ; collisioii of taxi and 
town truck, erroneously denied. 
B e a c h  c .  T a r b o r o .  26;  assault with 
deadly weapon, etc., properly de- 
nied. 8. 1;. Cody .  38;  power to grant 
\vholly statntorg and did not exist 
until 1897, d a e n t  G. Mil lard ,  40; 
failure to make motion a t  close of 
plaintiff's eridence is waiver of 
right. ib id . ;  in prosecution for aid- 
ing in an abortioii, refusal proper, 
R. v. M a n n i n g ,  41 ; on motion for, 
defendant's evidence considered, 
n hen and how, Buc lme i -  c. TVhecl- 
d o n ,  62 ; eridcnce of malpractice by 
surgeon sufficient, nonsuit error, 
i b id . ;  in criminal eridence consid- 
ered how. S. z'. Scogg ins .  71:  failure 
to make a t  close of State's evidence 
benefit lost, S. z'. Hill, 74;  error to 
gmnt where eridence for both side3 
oil vital issues, Ta?tloi- z'. Tal / lor .  
SO: divorce action where parties 
lired in same house and room but 
discontinned sexual relations, 11011- 

sn i t  proper, D u d l e y  v. D u d l e y .  83:  
no evidence of separation in divorce 
action, nonsuit proper, Moodlj a .  
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Moody, 89: in  criminal case eri- 
dence considered how, S. v. Xur-  
pku, 115: N. v. Murdock, 224; S. v. 
Gordon, 757 ; evidence not sufficient 
a s  to highway robbery, ibid.; i11 
adverse possession under color, 
Perru v. Alford, 146; must be more 
than suspicion. 8. v. Heglar, 220; 
S. v. Nurphy, 115; evidence insnffi- 
cient in lottery case, ibid.; prosecu- 
tion for feloilious assault with 
intent to  kill, properly denied, S. v. 
Ilrlurdock, 224 ; defendant permitted, 
by consent and for convenience 
of expert, to examine one of i t s  
witnesses, not necessary to decide 
whether defendant's motion under 
G. S., 1-183, a t  close of plaintiff's 
evidence aptly made, Hobbs v. 
Coach Co., 323 ; judgment of, and 
right to bring ne\%- action in 
one year, Goodson v. Lekmon, 
514; for plaintiff's contributory 
iiegligence allowed only wheil such 
iiegligence so c l e h  that reasonable 
minds could draw no other infer- 
ence, Vummins v. Prui t  Co., 625; 
probate of will in common form is  
in rern and on devisavit re1 tzo?z, 
not subject to, Burvtey v. Hollowau, 
633; proper in action to set aside 
tax  foreclosure sales, Himon v. 
Jf organ, 740. 

Notary Public-Acknowledged by, on 
deed showed commission had ex- 
pired, effect, Crissnzan. v. Palnter, 
472. 

Notice-Actual or constructive notice 
to on buying pendeute lite sufficient, 
Whitehurst v. Abbott, 1 ; purchaser 
of record title without notice pro- 
tected, Ricks v. Batchelor, 8 ;  none 
under statute of frauds except in 
writing and recorded, Rarbee c. 
Lamb, 211; absence of, and hearing 
violated due process rule, S. v. Gor- 
don, 241. 

Nuisanc+l\lainteilallce of public. in- 
dictable. S. v. Alversoiz, 29; must 
be pecnliar injury to person or 
property to enable plaintiff to main- 
tain civil action for public. ibid.; 
injunction closing business and 
ceizure and sale of property only 

for prostitution, gambling and sale 
of whiskey, ibtd.; obstructions in 
streets allowed for private business, 
when. Clauton u. Tobacco Co., 5 a .  

Option-To repurchase from one pag- 
ing mortgage and taking convey- 
ance, Ricks c. Batchelor, 8 :  1~-hether 
option or mortgage depends on in- 
tent, ibid.; invalid when further 
agreement necessary, Atkinson v. 
Atkinso~t, 120 ; terminates on change 
of ownership, ibid.; subject to law 
of conditional delivery, Lerner 
Shops r. Rosenthal, 316. 

Ordinance-Violation of safety. neg- 
ligence pet- sc but must be proxi- 
mate cause of injury to warrant 
recovery, Yorgan z. Coach Go., 668. 

Parent and Child-Parent primarily 
liable for child's support. but when 
unable, should hare allowance from 
child's estate, Casualtu Co. c. Law- 
iug. 103 ; disbursements by parent 
guardian prior to  appointment al- 
lowed, when. ibid. 

Parol Evidence-Admissible to vary 
or contradict instrument 
only in case of fraud, Laundry Xa- 
chinei-y Po. v. Slzinner. 28.5. 

Parol Trust-Imposed on legal title, 
Atkirlson G. Atkinsort, 120 ; McCor- 
Ele v. Beattjj, 178 ; evidence of, 
must be clear, strong and convinc- 
ing, ibid.; error in  charge on, a s  to 
weight of evidence, ibid. 

Parol Warranty-Which contradicts 
written instrument, Laundry Ma- 
chinery Co. v. Skivtzer, 285. 

Parties-Heirs necessary, to sell land 
for assets and adverse claimants 
may be, I n  r e  Estate of DaltirZ. 18: 
third party must h a w  direct and 
suhitantial interest before becom- 
ing a party to action, dfullcn v. 
L o ~ ~ i s b w ~ .  53; necessarj and prop- 
er, i11 suit to compel corporation to 
transfer its stock.  here dislmte as  
to ownership. Gr@n & T'osc. Iw., 
c. Mineral Corp. 434: neTr partier 
must h a ~ e  legal intered which will 
be affected. ibid.; court's discre- 
t i o n a r ~  pow?r to niake when neces- 
sary. hut ordinarily revie\vable.  IN^. 
Co. I.. 'Ilotor Lincs, Inc., 588; ap- 
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peal in person or by attorney, New 
Hanover County v. Sidbury, 679. 

Partition-Transfer to civil issue 
docket is before judge, Wood c. 
Fauth, 398; confirmation of sale 
confers right, ibid.; set off by bid- 
der against shares denied. ibid.; 
commissioners appointed by judg- 
ment in, can convey only within 
terms of decree, Johnson v. Lumber 
Co., 595. 

PartilershipAccouilti i lg of affairs of, 
in proceedings supplemental to exe- 
cution, Cottoqz Co., Inc., o. Reaves, 
436 ; between husband and wife 
ralid to what extent, Carlisle o. 
Carlislc, 462. 

Passenger-Prosecution of colored, as  
to seating, S. v. Brown, 22. 

Patents-Federal Courts have what 
jurisdiction of, Coleman v. Whis- 
nant. 494; State courts' jurisdic- 
tion, ibid.; joint owners of, and con- 
tracts among, ibid. 

Penalties-Under Emergency Price 
Control Act-must be construed to 
aroid absurd results, Hilgrcen a. 
Cleaners & Tailom, Inc., 666. 

Pendente Lite - Purchaser of prop- 
erty, not innocent, when. White- 
hurst v. Abhott, 1. 

Photographs-Of wounds competent, 
S. v. -%fays, 486. 

Physicians and Surgeons-Liability 
of, governed by Zex fori, Buckner 
z.. Wheeldon, 62; practice by, im- 
plies such learning, skill and ability 
as  others in lilie case possess, ibid.; 
unfavorable result alone not negli- 
gence, which must be from want of 
skill, ibid.; foreign substances left 
in body a s  result of operation, ibid. 

Pleadings-Recovery on theory of 
complaint, CoZcf~ 2;. Dulrymple, 67; 
Atlcinso?~ v. Atkirtsom, 120; plain- 
tiff not bound to anticipate de- 
fenses, Talllor v. Taylor, 80; burden 
on pleader who particularizes char- 
acter of separation i11 divorce, tbzd. : 
material facts in every complaint 
for, deemed denied, ibid. ; amend- 
ments in discretion of court. Hatch- 
e r  z.. TT7tlZiams, 112 ; in suit for ac- 

counting for  joint enterprise, fraud 
i11 concealing joint property may 
be alleged in amendment as arising 
out of same transaction, ibid.; ac- 
tion for acco~mting not same as 
suit for restraining order. Taylor 
2;. Schaub, 134; no amendment ex 
??hero motu, ibid.; should show bur- 
den of proof, Kearney v. Thomas, 
156; demurrer to  new matter in 
answer, Smith v. Smith, 189; coun- 
terclaim for slander may not be 
pleaded in action to recover mone- 
tary consideration under contract, 
ibid.; allowance of motion for judg- 
ment on pleadings confined to con- 
fession of cause of action and in- 
sufficient avoidance, ibid.; demurrer 
admits facts and not law. Nezcton a. 
Chason, 204; Smith 2;. Smith, 189; 
complaint for divorce, with false 
affidarit, insufficient to support 
decree, 'oung o. Young. 340; com- 
plaint for divorce must be sworn 
to and allegations and proof 
must correspond, ibid.; duty of de- 
fendant to plead, though no copy 
of complaint served, where default 
judgment set aside on motion and 
time to plead granted, Wilson a. 
Thtrggard, 348; incompetency to 
make a deed and undue influence on 
a weak mind may be joined in one 
action. Goodson v. Lehmon. 514 : 
admission of divorce in answer of 
husband on suit by former wife, 
Pzcgh c. Pugh, 555; demurrer sus- 
tained for  want of necessary party, 
motion allowed to join such party 
is reversal of demurrer, Ins. Co. o. 
Motor Lines, 588 ; examination of 
adverse party for information to 
file, Fo.2 v. I'arborozrgh. 606; in- 
valid special appearance not a ralid 
plea. Sew Hnnover Covntu c. Sid- 
bury. 679; demurrer ore telzzts dis- 
allowed in tax snit, ibid.; counter- 
claim for  debt under separation 
agreement not cognizable in action 
for divorce, Jenkins 2. Jenkins, 
681 : snit on insurance policy. fraud 
pleadrtl a s  defense. burden on de- 
fendant and action not subject to 
nonsuit. GI-ifin 2. I?Is.  CO., 684; no 
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appeal from denial of motion for 
judgment on, S. v. Todd, 689. 

Premeditation and Deliberation-Snf- 
ficient evidence of, where killing 
intentional, without provocation, no 
excuse offered, S. v. Matheson, 109; 
not capable of actual proof, ibid.; 
defined, A. v. Prmch,  276; S. v. 
Wise, 746. 

Presumption-No presumption of mal- 
ice if killing lawfully done, S. v. 
Clark, 52;  on appeal from injunc- 
tion, that findings supported by evi- 
dence, itIullen v. Louisburg, 53 ; that 
services of member of family gra- 
tuitous, Coley v. Dalrymple, 67; of 
gift from husband to wife, Rudasill 
v. Cabaniss, 87 ; Carlisle v. Car- 
lisle, 462; of fraud on convey- 
ance by mortgagor to mortgagee, 
Atkimso% v. At7cinson, 120; second 
or  subsequent marriage presumed 
legal, Kearney v. Thomas, 156; no 
presumption based on presumption, 
ibid.; none a s  to continuance of 
particular life, ibid.; sentences pre- 
sumed concurrent and not cumula- 
tive, I n  r e  Parker, 369; that testa- 
tor  of sound mind, does not intend 
partial intestacy, Perguson v. Fer- 
guson, 375; denial of motion to set 
aside, no findings stated, presumed 
on facts alleged, Crissman v. Pal- 
m.er, 472; certain fiduciary rela- 
tions raise legal presumption of 
fraud on dealings between the 
parties, I n  re  Will of Atkinson, 
526; rebutted by evidence of equal 
weight, ibid.; none that adult child 
with separate home renders serv- 
ices to parent gratuitonsly, Bauin- 
gel- L'. Pharr,  531; as bo~inclaries a t  
high water mark, or to thread of 
stream, Kcll?j c. Ring, 709; negli- 
gence not presumed from injury, 
Tysinger u. Dairy Products, 717 ; 
a s  to consideration named in deed, 
Hinson 2;. Jlorgun, 740; that con- 
fession was voluntary, S. z;. Wise, 
746. 

Principal and Agent-One acting for 
another assumes obligation of fidu- 
ciary, Hatcher 1;. Willianls, 112; 
distinguished from bailor and 

bailee, Sink v. Sechrest, 232: agent 
of plaintiff negligently contributing 
to plaintiff's injury would bar re- 
covery from another, Evuns v. 
Johnson, 238; agent in charge of 
liquor in interstate commerce con- 
victed of unlawful possession, I n  re 
A. v. Cordon, 241; wife as  guest 
passenger in own car driven by 
husband, when injured, existence 
of relationship of. for jury, Harper 
v. Harper, 260 ; commissions recor- 
ered only when agency performed 
within terms of contract, Ins. Go. v. 
Disher, 345; agency, except where 
revoked in good faith a t  any time 
before performance, ibid.; admis- 
sions of agent a s  e~ idence  against 
principal, Steele v. Coze, 726. 

Principal and Surety - Judgment 
against surety assigned to trustee 
to preserve lien, Stewart c. Parker, 
551; judgment paid by s u r e t ~  mith- 
out assignment to trustee, satisfied 
and surety may sue only a s  simple 
contract creditor, ibid.; peace offi- 
cers required to give bond, Jordan 
v. Harris, 7%; liability for torts 
colore oflcii, ibid. 

Process-So definition of "doing busi- 
ness" a question of fact. Highuiny 
Cowzm. v. Transportation Corp., 198; 
special appearance to test service 
of, finding of fact by court below 
binding, ibid.; sole purpose to bring 
party into court, Rgan v. Batdorf. 
228; alias and plurzes improperly 
issued, good as  to  original. when, 
ibid.; general appearance and ob- 
taining time to plead, waive irregu- 
larities in service of. Wilson 2;. 

Thaggard. 348; issuance of sum- 
mons by clerk of Superior Court 
ministerial act, English c. Brigman, 
402; in suit by domestic corpora- 
tion against foreign corporation for- 
merly doing business here, Motor 
Lines v. Transportatton Co , 733 : 
rights of states to p r o ~ i d e  for s e n -  
ice of. as  to businehs therein, ibid. 

Propounder-Also executor. purchas- 
ing from other devisees, Whilchurst 
v. Abbott. 1. 
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Proprietor-Of store, owes customers 
what care a s  to safety of premises, 
Rons v. Drlcg Store, 226. 

Prostitutio11-Injui~ction closing busi- 
ness, seizure and sale of property 
for, and gambling and sale of whis- 
key only, S. v. Alverson, 29. 

Proximate Cause-Violation of safety 
statute or ordinance negligence per 
se, but must be, to warrant recov- 
ery, Morgan v. Coach Co., 668; 
negligence per se must be of injury, 
Tgsinger v. Dairy Products, 717. 

Public Officers-De jure and de facto 
of incumbent clerk of Superior 
Court, on voluntary nonsuit by 
claimant, English v. Brignlan, 402 ; 
enforcement officers appointed by 
A.B.C. Board are, Jordan v. Harris, 
763; liability of bond and sureties 
for torts committed colore oncii, 
ibid. 

Public Service--Services of those in  
armed Forces are. Brurnley a. 
Raxter, 691. 

Public Utility-G. S., 143-129, has no 
application to contracts where there 
can be no competition, rates being 
fixed, L?lullen v. Louisburg. 33; mu- 
nicipal franchises to, unless pro- 
hibited, in discretion of local gov- 
ernment, ibid. 

Punishment-Two gears' imprison- 
ment not cruel and unusual for 
assault with deadly weapon, S. a. 
Crandall, 148. 

Purchaser-Executor not innocent, 
when buying from other derisees. 
Whitehurst c. Sbbott, 1 ;  innocent. 
for value. prior to caveat, acquires 
good title, ibid.; burden on one 
claiming to be innocent, ibid.; in- 
nocent, of record title without no- 
tice, Ricks 5 .  Batchelor, 8 ;  lis pen- 
dens good in second action after 
reversal on appeal of denial of now 
suit, Goodson v. Lehrnon, 514. 

Quo Warranto-Action for damages 
for  arrest and imprisonment of offi- 
cer cannot be converted into. Eng- 
lish v. Brigmnn, 402. 

Raw-Evidence of prosecutrix as  to 
what became of part of her apparel 
competent to show why articles not 

produced, S. v. Rutton, 332; ample 
ericlence for jury and nonsuit prop- 
erly denied, ibid.; sufficient sanity 
to commit, responsible for result- 
ing homicide, S. v. Mays. 486; in  
assault with intent to commit, bur- 
den on defendant to  show he mas 
under 15 years of age, 8. c. Morgan, 
649. 

Realty-Standing trees are, West- 
nzoreland 2;. Lowe, 553. 

Reasonable Care-In operation of mo- 
tor vehicle, Henson v. Wilson, 417. 

Receivers-T'enue, I?~dcnz?zity Co. v. 
Hood, Comr., 361. 

Recordari-Where court imposes sus- 
pended criminal sentence for condi- 
tion broken, no appeal and remedy 
by. ~5'. c. Miller, 213. 

Recorder's Court-See Courts ; plea of 
guilty in and appeal, brings up only 
question of law, 8. v. Crandall, 148. 

Reference - Procedure to  preserre 
jury trial on compulsory, Cheshire 
v. Church, 163; where accounting 
necessary, objection to compulsory, 
without merit, Troitino v. Good- 
man, 406. 

Registration-Does not make execu- 
tor innocent purchaser from devi- 
sees. Whitehurst v. Abbott, l :  effect 
of. same a s  lis pcndens, ibid.; deed 
of gift void unless recorded in two 
years. E'erguson v. Ferguson, 375 ; 
of deed on certificate of notary 
whose commission had expired, in- 
valid. Crissman v. Palmer, 472 ; ap- 
parent and latent defects in, ibid. 

Remainders-See Estates, Wills. 
Repairs-Landlord not ordinarily lia- 

ble for. Harrill v. Refining Co., 421. 
Res Gestrt.--Declaration of "I am go- 

ing to  die," S. v. Hill, 74;  as to who 
set house afire, S. v. Smith, 78; 
admissions by party need not be 
part of. Hobbs v. Coach Co., 323. 

Res Jndicata-Judgment in action for 
accounting, not res judicata in suit 
for restraining order growing out of 
same transaction, Taylor v. Schaub, 
134 : habeas corpcts between husband 
and wife for custody of children, 
a ~ m r d  as  res judicata on changrd 
circumstances, Ridenhour 5.  IZidvw- 
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hour, 508 ; judgment of divorce not 
res judicata i n  action yunder sepa- 
ration agreement, pleaded and ig- 
nored in divorce action, Jelzlcins 2;. 

Jelzkins, 681. 
Respondeat Superior-Ordinarily in- 

applicable to relationship of bailor 
and bailee, Sink G. 8eckrest, 232; 
negligence from automobile colli- 
sion, Hobbs v. Coach Co., 323. 

Restitution-Attempt to invoke where 
remedy a t  law, Ins. Co. v. Guilford 
County, 293. 

Retroaction-Of plea of guilty on ap- 
peal from recorder's court, 8. c. 
Crandull, 148. 

Riparian Owner's Rights-See Iielly 
v. Kivg. '709. 

Road Nachinerj.--Breach of contract 
of sale, damages, Troitino v. Good- 
man, 406. 

Robbery-Highway robbery, evidence 
of, not sufficient, S. c. Xurphl~,  115. 

Rule in Shelley's Case-Grant or de- 
vise to one and his bodily heirs to 
third generation within rule against 
perpetuities and conveys fee simple 
under, Jackson c. Poxell, 399. 

Sales-Of patents, interests therein 
and restraint, Colema~z v. Whis~~nnt ,  
494. 

Sanity-Sufficient to commit rape, re- 
sponsible for resulting homicide, 
S. v. Xays, 486. 

School Bus-See Automobiles. 
Search TT'arran-Invalid, on forfei- 

ture of illegally possessed liquor, 
8. c. Jones, 363. 

Self-Defense-A~ailable only to one 
without fault, S. c. Dnzls, 117; ag- 
gressor must withdra~v, zbid. 

Sentence-In criminal case, buspelid- 
ed, 8. v. M~ller,  213: cnse remanded 
for lawftil sentence, S. a. Graha~~z ,  
217 ; generally presumed that, im- 
posed in same juri~diction, though 
a t  different times to be served in 
Same place, run concurrently, I n  re 
Parker. 369. 

Separation Agreements - Between 
husband and wife. 8mith c. Sm1t11. 
189; Ritcllie v. Trltitcl.. -160; breach 
which will exonerate from perform- 
ance, Smith 2;. P ~ u ~ t l t ,  IS9 ; jndg- 

ment of divorce not re8 judicata in 
action under, pleaded and ignored 
in divorce action, Jenkins v. J e w  
Linx, 681; counterclaim for debt 
under, not cognizable in divorce ac- 
tion, ibid. 

Service-Mailing case on appeal not 
snfficient, Bell v. Sivens, 36. 

Slander-Actionable per se or only 
per quod. Penver v .*~l l io t t ,  33. 

Soldiers' and Sailors' Civil Relief Act 
--Prejudice by reason of service 
necessary to inroke, Bell v. Sivepz, 
393: judgment set aside under. 
ibid.; attorney's fee resisted under, 
Bell c. Sivew. 395: serrices in 
Armed Forces are  "public services" 
within C1onstitutional provision, 
Brunzlell v. Baxter, 691. 

Special Appearance-To test validity 
of service on Secretary of State in 
action against foreign corporation, 
Hiqhwa!j Comm. v. Transportation 
Corp.. 198: findings by court on, to 
test service of process, binding when 
based on competent evidence, ibid. 

Special Verdict-Purported, and judg- 
ment not guilty, State may not ap- 
peal, S. 2;. Mitchell, 42. 

Specific Performance-In suit for, 
title claimed under will. probate of 
which noasuited, party moving for 
such nonsnit being before court is 
bound by jndgment, Burney c. Hol- 
lozray, G33. 

Status Quo Ante Injuriam-dtki~~son 
c. d t k i ~ ~ s o n ,  120. 

Statutes- Legislati17e intent in con- 
strnction of, Mullen v. Louisburg. 
63 : action predicated on statute 
must be within its terms, Padgett c.  
Long, 392; construed in light of 
purpose. absurd resnlts avoided, 
Hilgreen 6. Clcaners $ Tailors, Znc., 
656; Emergency Price Control Act 
and penalties thereunder, ibid.; 
safety, violation of, negligence per 
sc. but violation must be proximate 
cause of injury to warrant recovery, 
Vorga?l a. Coach Co., 668. 

Statute of Frauds-With us does not 
forbid par01 trust in lands. Car11~le 
1.. Carlisle, 462. 
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Stock-Suit against foreign corpora- 
tion as  to transfer of its stock, Hot- 
la(7uy c. General Motors Corp., 230. 

Streets-Control of streets primarily 
a State duty and legislative control 
is ordinarily paramount, subject to 
property rights, Clayton v. Tobacco 
Co., 563. 

Subrogation-On damage or destruc- 
tion of property, insured being paid 
in full, insurer is  subrogated to 
right of action against tort-feasor, 
Ins .  Co. v .  M o t w  Lines,  Inc., 588. 

Suspended Sentence--Findings that 
condition broken on, when support- 
ed by evidence sufficient, S.  v .  
Marsh,  648. 

Summons-See Process. 
Superior Conrts-See Courts ; may 

allow amendment t o  warrant, when 
and how, S .  v. Brown,  22; liability 
for  tort determined hy lex  loci, 
Buckner  v. Wheeldon,  62; appeal 
to, after plea of guilty, S .  v .  Cran- 
dull, 148 ; jurisdiction derivative, 
where Superior has none, Supreme 
Court has none on appeal, S .  v. 
Miller, 213 ; negligence determined 
by lex  Loci, H a r p ~ r  v, Harper,  141; 
State and Federal, jurisdiction over 
patents, Coleman c. Whisnan t ,  494; 
judge assigned to district has juris- 
diction of all "in chambers" mat- 
ters, Ride?zhour v .  Ridenhour,  508 ; 
power to correct minutes to speak 
truth. 8. v .  Morgan, 549; lex  fori  
governs remedy, Rayer v .  Hendcr- 
son, 642; Superior Court has juris- 
diction to enforce, regardless of 
amount of penalties, if attorney's 
fees claimed, Hilgreen 1;. Cleaners 
d Tailors, Inc., 636. 

Surety-See Principal and Surety. 
Taxation-Listing and paying. alone 

not evidence of adverse possession, 
Perry v .  AZford, 146; remedy on 
illegal levy, Newton v .  Chason, 204; 
drainage assessments collected a s  
taxes, ibid.; no sale of tax lien de- 
layed by injunction, ibid.; courts 
determine whether a project is a 
necessary expense of a county, but 
the commissioners determine wheth- 
e r  the project is necessary, I H S .  Co. 

v .  Guil ford Coun t f~ ,  293 ; statutes of 
limitations as  applied to sales and 
use taxes, in deficiencies and assess- 
ments, Fertilizer Co. v .  Gill. Comr., 
426; mortgagee, on foreclosnre, lin- 
ble for failure to pay, Sczc Hanovcr 
Cou-nty v. Sidbury,  679; commis- 
sioner to conduct tax sale may not 
be purchaser, Hinson 1.. Xorgan,  
740. 

Tax Foreclosures-Clerli may not 
delegate authority to sign judgment 
in, Eboru v .  Ellis, 386: facsimile 
rubber stamp signatures of clerks 
of Superior Court in, ibid. 

Tenant a t  Will-Defined. Barbee v. 
Lamb,  211 ; terminated how, ibid. 

Torts-Slunicipalities not generally 
liable for, when exercising powers 
conferred for public good. Beach v. 
Tarboro,  26; mission out of which 
injury arose determines liability, 
ibid.; governed by lex  loci. Buckner 
v. Wheeldon,  62; pleading. as  coun- 
terclaim in action on contract,' 
S m i t h  v. Smi th ,  189: right to bring 
in joint tort-feasor to  settle contro- 
versy given by statute. E c m s  v. 
bohlzson. 238 ; caveat cnlptor appli- 
cable ordinarily in action for. by 
lessee against lessor, Harrill c .  Re- 
@ring Co., 421; patent, latent and 
concealed defects, ibid. 

Trespass-Right to evict trespasser 
from home is substantive. S.  v. 
Spruil l ,  356. 

Trial-Motion for nonsuit defendant's 
evidence considered, how. Ruckner 
v .  Wl~ee ldon ,  62; not de novo, on 
appeal from recorder's court after 
plea of guilty, S.  c. Crundall, 
148; procedure to preserve jury 
trial on c.ompulsory reference, 
Cheshire v. C'hurch. 165: verdict 
must be accepted. S. 1'. Pcrrjj, 
174 ; verdict incomplete, insensible, 
repugnant, not respon:.i~e may 
be refused, ibid.; wrdict of ac- 
quittal in effect must be recorded, 
ibid.; rule requiring objection a t  
time to erroneous stntement in 
charge of contentions. not npplica- 
ble to first degree murder. A. v .  
Isaac,  310 ; allegations ant1 proof in 
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divorce action must correspond, 
Y o u n g  5. Y o u n g ,  340; where de- 
fendant tendered and plaintiff ac- 
cepted property in litigation, on 
condition of payment for improve- 
ments, the only issue is  amount ex- 
pended for improvements and value, 
F e a t h e r s t o n e  v. G l e n n ,  404; power 
of court to order production of 
pertinent evidence in possession of 
adverse party, C'otton Co., Inc . ,  v. 
R e a v e s ,  436; motion for new. on 
gromirl of newly discovered evi- 
dence made, when. Crissrna?? v. 
Paln lcr .  172 : error in consolidation. 
injury must be shown, I n  r e  W i l l  
of A t k i n s o n ,  326; action to set aside 
deed and d e v i s a v i t  ?iel n o n  consoli- 
dated, i b id . ;  request for instruc- 
tions must be made before argu- 
ment. 8. 5. M o r g a n ,  549; of action 
by woman against her former hus- 
band alleging divorce, husband can- 
not attacli divorce after its admis- 
sion in his answer, P u g k  v. P u g k .  
555 ; prayers for instructions in 
writing and signed and entitled, 
otherwise may be disregarded, S. v. 
Bpencer ,  608 ; issues ordinarily in 
discretion of trial court, provided 
sufficient to settle controverqy aris- 
ing on pleadings, Brifltliu~ v .  I n s .  Co.,  
684; issues sholrld cover new mat- 
ters alleged in answer, i b i d . ;  must 
be eviclence of every material fact 
to wpport verdict. T ~ s t n q c r  2;. 

Dair! /  P r o d u c t s ,  717 : issues, snffi- 
ciency of and discretion of trial 
court a s  to. S t c d r  v .  C o x e .  726; by 
consent without jury of w i t  be- 
tween liucband :lnd a(1minibtrntor 
of clecensecl \T-ife, proper findings in 
accorclance with eviclence must be 
made :ind applicability of statute 
of limitations passed on, however 
tedious, McMilla?z z. robe no^^, 7.74. 

Trusts -Constructive, c a  1rzn7cficro. 
remedial device to prevent frand. 
not referred to intent of partiei, 
Atki i tsot i  c. I t l i i118o11.  120 ; ei- 
toppel against beneficiary attack- 
ing administration of. Cli cslt 1 1  c 
w. Cli i r t ~ l r .  165 : no liability 011 

trustee for losses on loam where 

no evidence of inadequacy of securi- 
ties when taken or of lack of good 
faith and due diligence, i b id . ;  parol 
trusts, evidence required and 
weight of, McCorl i le  c. B e a t t ~ .  178; 
not created by agreement that ten- 
ant should occupy premises so long 
as  he lived thereon rent free, B u r -  
bee c. L a m b ,  211; corporation may 
create, to give financial aid to its 
needy employees and their depencl- 
ents in case of accident and sick- 
ness. T r u s t  Co. 2). S t e e l e ' s  Mi l l s ,  
302; trust agreement has status of 
contract, which cannot be amended 
by court, ib id . ;  parol, in favor of 
grantor in deed for fee simple, void, 
Car l i s l e  v. Car l i s l e ,  462 ; parol. in 
lands valid under express agree- 
ment, ibid. ; L o f  t i n  c. Korncgau .  
490; income from, by will. bene- 
ficiary entitled to income from 
death of testator. C u l t n o ~ i  1;. C a n -  
n o n ,  611; equity mill instruct trns- 
tees to act where they refuse to 
carry out terms of mill, ib id .  

Undue Influence-None on issue of 
dev i sau i t  v r l  no,?, I n  r e  Tl'ill o f  
B u l l .  91 ; mental or physical condi- 
tion. alone. no eridence of. ib id . ;  
declarations competent to prove. 
ib id .  ; importnnity by xvife after 
will made, ib id .  ; hnshand devising 
his property to his wife no eridence 
of, ibitl. 

Vendor and Pnrchaser-So lien by 
vendor except by rerorded instrn- 
ment, Rttdasi72 1.. Ctrbuniss. 87 : coil- 
tract on option void hetween. A t -  
k i i tson c. -4tk i ) tson.  120: deed may 
he tlelirerctl contlitionally by 1)arol 
agreement and s i~ch  delivery may 
be from grantor to grantee. L r r r c o  
Altope z. R o s c u t h a l ,  316 : option 
snhject to conclition. i b id .  

T'enne-Personnl residence of fid11- 
ciarp controls a s  to him. 111denlrtit.it 
Co. 2.. H o o d .  Con& r... 361 : discretion 
of court as  to. not reviewnble. ib id .  

Verdict-Where two or more counts. 
sentence on each if valid verdict 
:\lid proper evidence. S. c. .llitr.l)li !/. 
116: jnclgment in excess of stntn- 
tory ~)cn;~l ty stricken and rem:~nd- 
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ed, ibid.; no directed, where evi- 
dence for jury, K e a r ~ ~ e y  c. Thomas,  
1.76; must be accepted by court, 
A". 2;. Perry. 174; incomplete, insen- 
sible. repugnant, not responsive 
may be refused and reconsideratin11 
ordered, ibid.; not bad for infor- 
mality, minor errors, rbid.; of ac- 
quittal in effect must be recorded, 
ibid.; with voluiltary recommenda- 
tion for mercy, surplusage, S. v. 
Wise.  746. 

Veterans' Recreation Center-Char- 
lotte, for  public purpose, Brumlcu v. 
Baxter ,  691. 

Warrant-Superior Court may allow 
amendment to warrant, how and 
when, S. v. B r o m ,  22. 

Warranty-Does not change a quit- 
claim deed, T w p i n  v. .Jackso?z 
County,  389 ; no implied coreilants 
of, in deed, ibid. 

Water and Water Courses-Son-navi- 
gable a s  boundary, to thread of 
stream and otherwise, Kelly c. 
Icing, 709. 

Whiskey-See Intoxicating Liquor. 
Wills - Executor purchasing from 

other devisees, not innocent pur- 
chaser, W l ~ i t e h u r s t  2;. Abbott. 1 ; 
certified copy of, recorded in an- 
other county void on successful 
caveat to original, zbrd.; lrrpsus lin- 
guce, on charge as  to testamentary 
capacity, reversible error, I n  re 
W i l l  o f  Lomax,  31;  oral contract 
to devise realty void, Cole?j a. Da7- 
rumple,  67 ; that  testator was 
chronically ill, used narcotics. was 
mentally weak, had poor memory, 
no evidence of undue influence, I n  
r e  W i l l  o f  Z3all. 91;  how undue 
influence proven, rbid.; importunity 
by wife after will made, i b ~ d . ;  hui- 
band devising his property to his 
wife, no evidence of u11dne influ- 
ence, ibid.; every part considered in 
construction of, Banli c.  C'orl, 96: 
iilcoilsistei~ciei reconciled. ibr d. ; in- 
tention of testator in hi5 will, [bid.: 

one provision repugllant to another 
only when irreconcilable, ibid.; 
recoilciliatioil of payments provided 
under, ibid.; presumption that tes- 
tator of souncl mind does not 
illtend partial intestacy. Fei-guson 
v .  Perguson. 375; promise of hus- 
band to devise home to wife for 
domestic services and snpport, in- 
valid, Ritchie 1;. Whi te .  450: devise 
by husband to wife of her own 
property not estoppel and does not 
put her to her election. Lane u. 
Recton, 457: vested remainder in 
children of life tenant. subject to  
open for those after-born and sub- 
ject to be divested,  bean^ c. Clilkey, 
520 ; burden on caveators ou issue 
of dccisavit vel non, I n  re W i l l  o f  
..ltki?~son, 526; creating trust for 
five years. when divided between 
testator's daughters, and on death 
of any daughter, before distribntion 
period of will, to living children of 
such deceased daughter, intent was 
that distribution only to grand- 
children living a t  end of fire-year 
period and great grandchildren, 
issue of deceased gmndchild. not 
included, Trus t  Co. c. Henderson, 
567: capacity t o  make. not simple 
fact, In, re Wi l l  o f  L o n ~ a x .  592; 
language in, given its legal mean- 
ing. Jacksoir v. Powell, 599: trust 
by. giving income, beneficiary en- 
titled to income from death of tes- 
tator, C a n w n  a. Cannow, 611. 

Witness-Expert. how qualified. S. v. 
Peterson, .540; may refresh memory 
from paper writing and may be 
compelled to do so, S'tecle r.  Coxe, 
726. 

Worltmen's ('ompeasation Art-See 
Master and Scrvant. 

Writ of Assistance-Court should not 
withhold punitive measures to en- 
force appropriate decree. In  rc Xor-  
?,is, 48. 

Wrongful r f ? ~ t l ~ - A c t i ~ n  for. T!j- 
siugcr c. D t c i ~ , ~  Producf.3. 717. 
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SBATEMENT AND REVIVAL. 

§ 9. Identity of Actions. 

Where a judgment in a pending action would not support a plea of vcs 
judicata in a second action, and the two actions are  not the same and the re- 
sults sought are  dissimilar, a plea in abatement in the second action, on the 
ground that  another action between the parties was then pending, is properly 
overruled. Taylor v. Scharcb. 134. 

§ 8. Weight and  Sufficiency of Evidence. 

Where, in a criminal prosecution for aiding and abetting in 1111 abortion, 
G. S., 14-46, the State's evidence tended to show that defendant, iuld another 
who pleaded guilty, took a pregnant woman, in the car of defendant who mas 
driving, to several near-by towns, in the last of which an abortion was per- 
formed on the woman, and defendant was heard to say that he might have to 
pay out of this case, there is sufficient evidence to sustain a conviction. 8. v. 
Manning, 41. 

ACTIOSH. 
4. Civil Action. 

The word "action," when unqualified, is :ti1 iiiclusive term and conilotes all 
judicial proceedings of a civil nature maintained and prosecuted for the pur- 
pose of asserting a right of redressing a wrong. Whitclturst v. dbbott, l. 

ADTERSE POSSESSION. 

5 1. Nature a n d  Requisites of Title: I n  General. 
The listing and payment of taxes on land may be a relevant fact in connec- 

tion with other circumstances tending to show claim of title, but not sufficient 
alone to show adverse possession. P c r r u  v. Slford, 146. 

Adverse possession must have been actual, open, continuons, and denoted by 
the exercise of acts of dominion orer the land in making the ordinary use and 
taking the ordinary profits of which it  is susceptible. Ibid. 

§ 6. Continuity of Possession. 

Where plaintiR alleges title by adverse possession under color hut produces 
no evidence of acts of asserted doinillion and possession, whatever acts of 
possession, pwious ly  esercised by his predecessors in title, were discontinued 
and cannot avail him. P e v u  c. A l f o r d ,  146. 

19. Sufficiency of Evidence, Konsuit and  Directed Verdict. 

In  an action for trespass, title being i n r o l v ~ d  :md plaintiff alleging ntlvers~ 
possession under color, where plaintiff's evi(1enr.e tellrled to s h o ~  that he lived 
ten or more miles from the land and saw it nbont once :I year, that lie never 
cultivated it, never sold or cut timber or wood. nevw built on it, or fenced it ,  
but just recorded his deed and paid the taxes, there is no evidence of adverse 
possession and motion for judgment as  of nolibnit was properly allowed. P e r r y  
v. A l f o r d ,  146. 
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APPEAL AXD ERROR. 

I. Nature and Grounds of Appellant Ju- 
risdiction of Supreme Court. 

1. I n  General. S. v. Miller, 213. 
3a. P a r t i e s  Who May Appeal. I n  re 

Morris, 48. 
4. Academic Questions a n d  Advis- 

ory  Opinions. I n  r e  Morris, 48; 
Cochran v. Rowe, 645; I n  r e  
Burnet t ,  646. 

11. Presentation and Preservation in 
Lower Court of Grounds of Review. 

6d. Exceptions to F indings  of F a c t  
o r  J u d g m e n t s  on Findings.  F o x  
v. Mills, Inc., 580. 

6e. O b j e c t ~ o n s  a n d  Exceptions to  
Evidence. P u g h  v. Pugh,  555. 

6g. Par t ies  Ent i t led  t o  Complain 
and  T a k e  Exceutions.  I n  r e  
Morris, 48. 

8. Theory of Trial. Hobbs v. Coach 
C o . ,  323; Young v. Young, 340. 

111. Requisites nnd Proceedings for Ap- 
peal. 
10a. Duty  to Make Out  a n d  Serve 

Case on Appeal. Bell  v. Nivens, 
2 R 

10b. Time f o r  Service of Case on Ap- 
peal and  Xotions to  S t r ike  Out  
for Fa i lure  to  F i le  in Time. 
Ibid. 

10e. Se t t lement  of Case on Appeal 
Ibld.  

12. P a u p e r  Appeals. Clark  v. 
Clark,  687. 

V. Docketing Appeal. 
18a. Certiorari :  I n  General .  Bell  v. 

Nivens, 35; S. v. Jones.  363. 

TI. The Record Proper. 
22. Conclusiveness a n d  Effect  of 

Record. S. v. Morgan, 549. 

VII. Assignn~ents of Error. 
23. F o r m  a n d  Requisites of Assign- 

m e n t s  of Error .  S. v. Br i t t ,  
364; R a d e r  v. Coach Co., 537. 

24. Necessitv of Excentions to  Suu-  
por t  ~ s s i g n m e n t s - o f  Error .  S .  
v. Br i t t ,  364. 

VIII. Briefs. 
~~- 

Fai lure  to  
12rief 

2 3 .  Abandonment  of Exceptions by 
Discuss S a m e  in 

- . - ~ e i l  v. Nivens, 35; S. v. 
Br i t t ,  364; S. v. Hill ,  74; S. v. 
Sutton.  Triotino v. Goodman, 
406: B e a m  v. Gilkey, 620. 

IX. Dismissal and Reinstatement of Ap- 
peals. 
30b. Jurisdiction a n d  Hear ings  of 

Motions to Dismiss in Supreme 
Court. S. v. Miller, 213; Riden- 
hour  v. Ridenhour,  508; Order  
of Masons v. Order  of Masons, 
562; S. v. Todd, 689. 

31b. Fa i lure  to  Make O u t  a n d  Serve 
S t a t e m e n t  of Case on Appeal.  
Bell  v. Nivens. 35. 

3lc. Fa i lure  to  Docket Appeal on 
Time. I n d e m n i t y  Co. v. Hood, 
Comr., 187; S. v. Jones, 363. 

ale.  F o r  T h a t  Question Presented  
H a s  Become Moot o r  Academic.  
Cochran v. Rowe, 645; I n  r e  
Burnet t ,  646. 

XI. Review. 
37a. Mat te rs  Reviewable:  In  General .  

Crissman v. Pa lmer ,  472; Good- 
son v. Lehmon, 514; S m i t h  v. 
Steen, 644. 

37b. M a t t e r s  in Discretion of Lower  
Court. Ins. Co. v. Motor Lines,  
588; S. v. Marsh,  648; S. v. 
Brooks,  662. 

37e. F indings  of Fac t .  Nullen v. 
Louisburg,  53; Troitino v. Good- 
m a n ,  406; R a d e r  v. Coach Co., 
537; F o x  v. Mills, Inc., 580; S. v. 
Marsh,  648; S. v. Brooks. 662. 

:13a. Pre judic ia l  a n d  Harmless  E r -  
r o r :  I n  General. S. v. King, 
236. 

39e. I n  Instructions.  S. v. Friddle.  
240. 

40a. Review of Exceptions t o  J u d g -  
m e n t  o r  Signing of J u d g m e n t  o r  
t o  Findings.  S. v. Jones, 363; 
R a d e r  v. Coach Co., 537; F o x  v. 
Mills, Inc., 580. 

XIII. Determination and Disposition of 
Cause. 
4Ca. New Tr ia l :  F o r  Newly Disrov- 

ered Evidence. S. v. King, 236; 
Crissman v. Palmer ,  472. 

48. Remand.  Coley v. Dalrymple,  
67; Troit ino v. Goodman, 406; 
S. v. G r a h a m ,  217; Fox v. Mills, 
Inc., 580. 

49a. L a m  of Case. Cheshire v. 
Church, 165; Goodson v. Leh-  
mon,  514. 

49b. S t a r e  Decisis. S. v. Crandall .  
148. 

I. Sature and Grounds of Appellant Jurisdiction of Supreme Court: 
In General. 

This Court's jurisdiction is derivative and where the Snperior C o i l r t  was 
withont jurisdiction to entertain an appeal from a county criminal court. this 
Court has none. No circumstance o r  condition is s n f f i c i r n t  j u s t i f i c a t i o n  for the 
assumption of jurisdiction not possessed. S. v. Miller, 213. 

§ Sa. Parties Who May Appeal. 
A party litigant, who has  o r  asserts no right or interest in the subject matter 

of the action, divests hin~self of the right to appeal. I I L  I-c Morris, 48. 
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APPEAL AND ERROR-Continued. 

3 4. Academic Questions and  Advisory Opinions. 

An appellate court will not hear and decide a moot question, or one which 
has  become such. G. S., 1-277. This does not mean, however, that the trial 
court should withhold available punitive measures for willful failure to comply 
with its appropriate decrees. In, re  Morris, 48. 

As a general nxle this Court will not hear an appeal when the subject matter 
of the litigation has been settled between the parties or has ceased to exist, 
and the only matter to be decided is the disposition of the costs. While there 
a r e  well recognized exceptions to this rule, where the subject of the litigation- 
the right of plaintiffs to the immediate possession of certain premises-has 
been disposed of by the surrender of same by defendant to plaintiffs, there is 
no exception. Cochran v. Rowe, 645. 

I n  habeas corpus, petitioner asking for release from arrest upon telephonic 
revocation of his parole, where i t  appears that  on the hearing below that peti- 
tioner's parole had then been revoked in due form, G. S., 134-83, the legality of 
his arrest and detention is  presently academic, hence motion of the Attorney- 
General to dismiss must be allowed. I n  r e  Burnett, 646. 

3 6d. Exceptions t o  Findings of Pact  o r  Judgments  on Findings. 
Where upon an appeal from the Industrial Commission the exceptions point 

out specific assignments of error, the judgnlent in the Superior Court thereon 
properly should overrule or sustain respectively each of the exceptions on 
matters of law thus designated; but when such judgment on appeal merely 
decreed that the award be in all respects affirmed, the judge below presumably 
having considered each of the assignments of error and overruled them, we do 
not hold that a remand is  required. Fox v. Mills, Inc., 580. 

3 6e. Objections and  Exceptions t o  Evidence. 

I n  a n  action to have tenants by the entireties declared tenants in common, 
af ter  a n  absolute divorce between them, where par01 evidence was introduced, 
without objection, to the effect that the lands were held by the entireties, there 
is  nothing this Court can do on appeal to aid the husband. Pugh v. Pugh, 555. 

§ 6g. Part ies  Entitled to Complain and  Take Exceptions. 

A party litigant, who has or asserts no right o r  interest in the subject matter 
of the action, divests himself of the right to appeal. I n  re  Morris, 48. 

9 8. Theory of Trial. 

I n  a n  action to recover damages for alleged injuries resulting from an auto- 
mobile collision, while there are other allegations of negligence in the com- 
plaint, the trial below was had on the alleged theory that, a t  the time of the 
collision, the bus of the corporate defendants was being driven by the individ- 
ual defendant, an employee and agent of corporate defendants, a t  a reckless 
ancl high rate  of speed and out of control, and without Beeping a proper loolr- 
out for  the safety of others traveling upon the highway, thereby permitting 
the bus to move from its right-hand side to its left-hand side of the public 
highway and immediately in front of plaintifT1s automobile. Hence, the lin- 
bility of the corporate defendants is grounded solely, and is wholly dependent 
upon the negligence, if any, of the individual defendant, under the doctrine of 
respondeat superior. Hobbs v. Coach Co., 323. 

Where a suit for divorce is tried on the theory of separation by mutual con- 
sent, to establish his cause of action, the plaintiff must not only show that he 
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and the defendant have lived separate and apart for the statutory period, but 
also that the separatiou was voluntary in its inception. There call be no 
voluntary separation without the conscious act of both parties. I'oung a. 
I7oujly, 340. 

3 10a. Duty t o  Make Out and Serve Case on Appeal. 

A writ of cert iorari  from this Court is not arailable to extend the time for 
preparation and service of statement of case on appeal, which is a matter for 
the parties and the court below, subject to the limitation that extension may 
not carry the appeal beyond the time it  is due here. Bell v. Nivem, 35. 

The mailing by appellant of his statement of case on appeal is not snfficient 
service in the absence of ail understanding to that effect. I b i d .  

3 10b. Time for  Service of Case on Appeal and  Motions t o  Strike Out for  
Fai lure t o  Fi le  in Time. 

A statemclnt of case on appeal not served in time may be disregarded or 
treated as  a nullity. Of course. where a party is disadrantaged by some error 
or act of the court or its officers, and not by any fault or neglect of his own 
or his agent. a different situation is presented. I b i d .  

3 10e. Settlement of Case on  Appeal. 

The failure to have the "case on appeal" legally settled does not ipso focto 
require a dismissal of the appeal. The appellants a re  still entitled to present 
the case on the record proper. I b i d .  

§ 12. Pauper  Appeals. 
The requirements of the statute, G .  S., 1-288. relating to appeals to this Conrt 

from j~~tlgments of the Superior Court in a civil action. without making the 
deposit or giving the security required by law for such appeals, are mandatory 
ant1 jnrisdictional, a i~t l  nnlcss the statute is complied with, the appeal is ilot 
in this Court, and me can take no cognizance of the case. except to dismiss i t  
from our docliet. ClnrX 2.. Clnrk ,  687. 

5 1%. Certiorari: I n  General. 

I t  is not permissible to retriere by certiorari the right to bring up "the case 
on appeal" which has been lost by laches. I t s  true use is to preserve the right 
before it  is lost in order to prevent its loss. Bell c. Sivcus, 3.5. 

Where a p ~ e l l a n t  fails to file his case on appeal fourteen days before the 
call of thc tljstrict to which it  belongs. he may apply for ccvtiorori to preserve 
his right of appeal and apliellees' motion filed thereafter to docliet and dismiss 
nnilrr Iinle 15 will be denicd. S. v. J o n t x ,  363. 

3 22. Conclusiveness and  Effect of Record. 
Tliii ('onrt can jlidicially li110~ only that which appears in the record. R. v. 

.Tfol-ycrlz. 549. 

5 23. Form and Requisites of Assignments of Error .  
An exception, for fililure to charge the ,jury as  required by G. S.. 1-180. must 

be taken in th r  snnie mnnncJr as  xny other csception to the charge. and nu 
assignment of c,rror bnscd thereon must particularize and point out specifically 
wherein thc~ conrt failed to chilrge the law arising on the evidence-otlier'irise 
it  becomes :I mere broatlsitle and will not he considered unless pointed out ill 
some other escrlption. S. z'. Itrift! 36-1. 
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Where there is a single assignment of error to several rulings of the trial 
court and one of them is correct, the assignment must fail. Ruder v. Coach 
Co., 537. 

§ 24. Necessity of Exceptions t o  Support Assignments of Error. 

,4n argument unsupported by exception is  a s  ineffective as  an exception with- 
out argument or citation of authority. S. v. Britt, 364. 

An esception, for failure to charge the jury a s  required by G. S., 1-180, must 
be taken in the same manner as  any other exception to the charge. and an 
assignn~ent of error based thereon must particularize and point out specifically 
wherein the court failed to charge the law arising on the e v i d e n c ~ t h e r m i s e  
i t  becomes a mere broadside and will not be considered unless pointed out in  
some other exception. Ibid. 

8 29. Abandonment of Exceptions by Fai lure t o  Discuss Same i n  Brief. 

Failure to file brief works an abandonment of the exceptions and assign- 
ments of error, except thoie appearing on the face of the record which are 
cognizable siia spotzte. Bell v. Nivens, 35. 

An argument unsupported by exception is as  ineffective as  an exception with- 
out argument or citation of authority. 8. v. Britt, 364. 

Exceptions in the record, not set ont in appellant's brief or in support of 
which no reason or argnment is stated or authority cited, will be taken as  
abandoned. S. v. Hill, 74; S. v. Sz~tto~i ,  332; Troitino v. Goodman, 406; Beurn 
v. Gilkey, 520. 

3 30b. Jurisdiction and  Hearings of Motions to  Dismiss in  Suprenie Court. 

This Court's jurisdiction is der i~a t ive  and where the Superior Court was 
without jurisdiction to entertain an appeal from a county criminal court, this 
Court has none. Pl'o circumstance or condition is sufficient justification for the 
assumption of jurisdiction not possessed. S. v. Miller, 213. 

Where it appears on the face of the record that the court below had no juris- 
diction, this Court will so declare cz n ~ e r o  motzc. Ride?zI~our 2). Rtde~lhoul-, 508. 

Appeal from an order, allowing plaintiffs to amend their complaint and to 
make additional parties plaintiff, is prematnre and will be dismissed. Order of 
3lasons v. Order of Jlasons, 562. 

An appeal which is both prematnre and fraginentary will be dismissed. S. v. 
Todd, 689. 

No appeal lies from the denial of motion for juilgment on the pleadings. 
Ibid. 

§ 31b. Failure to  Make Out and Serve Statement of Case on  Appeal. 

The failure to have the "case on appeal" lt>gally settled does not ipso facto 
require a dismissal of the appeal. The appf4lants are still entitled to present 
the case on the record proper. Url l  v. S i ~ c i ~ s .  35. 

9 31c. Failure t o  Docket Appeal on Time. 
Where appellant is not required to docltet his nppenl, from an order gmnting 

n motion for a c l inng~ of 1-cinue, until the I.';111 Term of this Court, and appellee 
files a t  the Sprillg Term. a niotiou to t lock~t  :rut1 dismiss on the ground that 
the appeal on the face of the record is ftivolons and only for delay. which 
appellant control-erts. motion of appellec tlri~ic,tl without expressing any opin- 
ion on the merits of the nppeal. 111dii1111it!l PO. 2.. Hood, Conzl-.. 187. 
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Where appellant fails to file his case on appeal fourteen days before the 
call of the district to which it  belongs, he may apply for certiorari to preserve 
his right of appeal and appellees' motion filed thereafter to docket and dismiss 
under Rule 17 will be denied. 5'. v. Jones, 363. 

§ 31e. F o r  That  Question Presented Has Become Moot o r  Academic. 
As a general rule this Court will not hear an appeal when the subject matter 

of the litigation has been settled between the parties or has ceased to exist, 
and the only matter to be decided is the disposition of the costs. While there 
are  well recognized exceptions to this rule, where the subject of the litigation- 
the right of plaintiffs to the immediate possession of certain premises-has 
been disposed of by the surrender of same by defendant to  plaintiffs, there is  
no exception. Cochran v. Roux, 645. 

In  habeas corpus, petitioner asking for release from arrest upon telephonic 
revocation of his parole, where it  appears that on the hearing below that peti- 
tioner's parole had then been revoked in due form, G. S., 134-85, the legality of 
his arrest and detention is presently academic, hence motion of the Attorney- 
General to  dismiss must be allowed. I n  r e  Burnett, 646. 

37a. Matters Reviewable: I n  General. 
The proper way to review an erroneous judgment is by appeal. Crissman 

v. Palmer, 472. 
This Court may render final judgment here in proper cases, and occasionally 

does so;  but it  is not the practice to render judgment here unless it  may be 
necessary to protect some right of the litigant parties in danger of ad interim 
defeat, o r  where it  is demanded by the public convenience or welfare. Ordi- 
narily, the opinion is certified down and, while binding on the court of original 
jurisdiction, the cause is not terminated until the authority of that court has 
been exercised by judgment in accordance with such opinion. Goodson v. 
Lehmon, 514. 

The burden is on the appellant, not only to  show error, but to enable the 
court to see that  he was prejudiced or the verdict of the jury probably in- 
fluenced thereby. Smith v. Steen, 644. 

37b. Matters in  Discretion of Lower Court. 
Ordinarily orders by the trial court making, in i ts  discretion, new parties 

necessary to a conclusion of the controversy, are  not reviewable on appeal. 
Insurance Co. v. Motor Lines, Inc., 588. 

Where findings of fact and judgment entered upon them were matters to be 
determined in the sound discretion of the court, the exercise of that discretion, 
in the absence of gross abuse, cannot be reviewed here. S. v. Marsh, 648. 

The admissibility of evidence, when challenged, is, imprimis, a question for 
the trial court. Where its admission primarily depends upon a determination 
of fact, the court of review is ordinarily bound by the finding of the trial judge 
when it  is supported by evidence, and will not disturb that finding or ruling 
admitting the evidence unless there appears some error of law or legal infer- 
ence. 8. v. Brooks, 662. 

37e. Findings of Fact.  

While in appeals from orders granting or denying injunctive relief, the 
findings of fact made by the court below are  not conclusive, such findings are  
presumed, in the absence of exceptions, to  be supported by evidence, and i t  
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does not behoove this Court to seek for cause to  upset or reverse the same. 
Mullen v. Louisburg, 53. 

Findings of fact, made by a referee and approved by the trial court, when 
supported by competent evidence, a re  not subject to  review on appeal, except 
where some question of law is involved. Trodtino v. Goodman, 406. 

Where there are  no findings to support a referee's conclusions, exceptions 
thereto must be sustained and the cause remanded for  additional findings. 
Ibid. 

An exception to a judgment, whirh approved and confirmed the findings of 
fact, conclusions of law and award of the N. C. Industrial (Sommission, pre- 
sents the single question. whether the facts found and admitted a re  sufficient 
to support the judgment. I t  is insufficient to bring up for  review the findings 
of fact  or evidence upon which they are  based. Ruder v. Coach Go., 537. 

When the only assignment of error is based on appellant's exception to the 
judgment and the judgment is supported by the findings of fact, the judgment 
will be affirmed. Ibid. 

Findings of fact by the Industrial Commission, affirmed and approved by the 
judge, are  binding on us when supported by evidence. I t  is  presnmed that they 
a re  correct and in accordance with the testimony and, when it is  claimed that 
such findings a re  not supported by evidence, the exceptions and assignments 
of error entered in the court below must so specify. Ibid. 

An exception to the judgment affirming an award by the Industrial Commis- 
sion is insufficient to bring up for review the findings of fact, o r  the compe- 
tency and sufficiency of the evidence to support the findings and conclusions 
of such commission. Fox v. Mills, Inc., 580. 

Where findings of fact and judgment entered upon them were matters to be 
determined in the sound discretion of the court, the exercise of that  discre- 
tion, in  the absence of gross abuse, cannot be reviewed here. 8. v. Marsh, 648. 

The admissibility of evidence, when challenged, is, imprimis, a question for  
the trial court. Where its admission primarily depends upon a determination 
of fact, the court of review is ordinarily bound by the finding of the trial judge 
when i t  is supported by evidence, and will not disturb that  finding or ruling 
admitting the evidence ~ulless there appears some error of law or  legal infer- 
ence. AS'. v. Brooks, 662. 

3 39a. Prejudicial and  Harmless EI'FO~: I n  General. 

To warrant a new trial i t  should be made to appear that  the ruling com- 
plained of was material and prejudicial to defendant's rights, and that  a 
different result would h a ~ e  likely ensued. S. v. King, 236. 

§ 39e. In Instructions. 

Evidence material to  the decision on a former trial was not offered: hence 
exception to the charge on this point was untenable. S. v. Friddle, 240. 

§ 40a. Review of Exceptions t o  Judgment  o r  Signing of Judgment  o r  t o  
Findings. 

Cpon the trial of three defendants for unlawful possession and transporta- 
tion of intoxicating liquor, seized a t  the home of the first defendant, who with 
the second defendant was found guilty on both counts, while the third defend- 
ant  was found to be the owner of the liquor but not guilty, an order of for- 
feiture being entered b ~ '  the court in all three cases, upon hearing on appeal 
by third defendant from order of forfeiture, preserved by certiorari, the only 
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exception being to the judgment of forfeiture and refusal to  sign judgment of 
restoration, no errors appearing on the face of the record, the judgment of 
forfeiture is affirmed. 8. v. Jones, 363. 

TVheil the only assignment of error is based on appellant's exception to thr  
judgment and the judgment is supported by the findings of fact, the judgment 
will be affirmed. Ruder v. Coach Co., 537. 

An exception to the judgment affirming an award by the Industrial Commis- 
sion is insufficient to bring up for review the findings of fact, or the competency 
and sufficiency of the evidence to support the findings and conclusions of such 
commission. Pox G. NilCs, Inc., 580. 

5 47a. New Trial: For Newly Discovered Evidence. 

I t  is the established rule in this jurisdiction that  new trials mill not be 
awarded by the Supreme Court for newly discovered evidence in criminal 
cases. S. v. King, 236. 

Motion, for a new trial on the ground of newly discovered evidence, must be 
made a t  trial term, or upon appeal in this Court. Crissman v. P a l n m .  472. 

5 48. Remand. 
Where a case is tried under a misapprehension of the law, or correct prin- 

ciples are  erroneously applied, the appellate practice with us is  to order an- 
other hearing. Colcy v. U a l r ~ n ~ p l e ,  67; I'roiti?zo v. Goodman, 406. 

Where defendant. in a criminal prosecution for riolation of various provi- 
sions of the prohibition law, was convicted by a general rerdict of guilty a s  
charged and judgment entered on the count of manufacturing and prayer 
continued on the other counts, and upon appeal this Court held the evidence 
insufficient to support a verdict on any count except that  of possession for sale 
and remanded the case for a lawful sentence, on the cause coming on for 
hearing, i t  was the duty of the court below to pronounce judgment as  directed 
by this Conrt. S. v. Gralzam, 217. 

Where a defendant, in a criminal prosecution based on several comts, was 
convicted by a general verdict and judgment of imprisonment rendered on a 
count a s  to which there was insufficient evidence, and on appeal the case was 
remanded for a lawful sentence, an objection, that 110 judgment mas rendered 
by the court below a t  the first term after the decision of this Court was certi- 
fied down, is without merit. Ib id .  

Where upon an appeal from the Industrial Commission the exceptions point 
out specific assignments of error, the judgment in the Superior Court thereon 
properly should overrule or sustain respectively each of the exceptions on 
matters of law thus designated; but when such judgment on appeal merely 
decreed that the award be in all re,~pects affirmed, the judge below presumably 
having considered each of the assignments of error and overruled them. we do 
not hold that a remand is required. FOP 1.. 31ills, I I I C . ,  580. 

5 49a. Law of Case. 

In a compulsory refwence, objected to and jury trial demanded. 011 the com- 
ing in of the referee's report, issues tendered hg the objecting p l r t ) .  11liic11 
have already been answered a i  matter< of law hy this Court on a former 
appeal in the same case, a re  not appropriate isiues, the opinion 011 the former 
appeal being conc1usi1-e. Ckesl~i?.c 2;. P I ,  s t  I ' i - e sb~ te~~cr?~  Chzil-rlr. 1%. 

A ruling of the court below in accordance with a decision of this Conrt on a 
previous appeal ill the same case, based upon the same facts, muqt bp upheld, 
as  such decision is the law of the case. Iaid. 
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This Court may render film1 judgment here in proper cases, and occasionally 
does s o ;  but it  is not the practice to  render judgment here unless it  may be 
necessary to protect some right of the litigant parties in danger of ad  interim 
defeat, or where it  is demanded by the public convenience or welfare. Ordi- 
narily, the opinion is certified clown and, while binding on the court of original 
jurisdiction, the cause is not terminated until the authority of that court has 
been exercised by judgment in accordance with such opinion. Goodson v. 
Lehmon. 514. 

9 49b. Stare Decisis. 

The law discussed in any opinion is set within the frameworli of that par- 
ticular case. S. G. Craizdall, 148. 

APPEARANCE. 
9 1. Special Appearance. 

Upon motion by special appearance to dismiss for want of service of process 
on defendant. this Court is bound by the findings of fact made by the court 
below, when there is  sufficient evidence to support them. Highway Com. 1;. 

Transportutiorl C'orp.. 19s. 
A purported special appearance, raising qliestions ns to the merits involved 

in the actioii. cloes not challenge the jurisdiction of the court. Nor may i t  be 
treated a i  a demurrer. I t  is not a valid plea. S m a  Hawowc'r Colriity 1'. Sid- 
buru, 679. 

Haring overruled an invalid special appearance. without finding that it  was 
irrelevant ant1 frivolous and made in bad faith for  the purpose of delay. G. S.. 
1-126. l e n ~ e  to answer should be granted. G. S.. 1-125. Ibid. 

3 Za. Acts Constituting General Appearance. 
d defendant who makes a general appearance thereby waives irregularities 

in the serrice of summons and subjectb himself to the jurisdiction of the court. 
G. S., 1-103. The same result follows  hen defendnlit obtains time within 
which to answer. Tril.80~~ C. Thaggard and Stone 1;. Il'ltc~ggrc~~Z, 348. 

Zb. Effect of General Appearance. 

A defendnat. having made a general appenmnce. by motion to set aside a 
default jutlgment. mhich was allowed and time granted defendant in which to 
plead. it i \  hi\ dnty to answer or demur, even though a copy of the complaint 
filed 1123. not been deli17ered to defendant. G. S., 1-121. and, upon his failure to 
do either. the co1irt has authority to enter judgment by default and inquiry, 
without notice. And the court is ~vithont cli-cretion to vacate the wmt>, except 
upon a fii~ding of fatal irregularity or exrnsahle neglect and meritorious 
defense. 0. S.. 1-220. TT7zlsoiz w. Thaggtrrd and S t m e  1;. Thaggccrd, 348. 

ASSAULT 4 N D  BATTERY. 

7 .  Assault With a Deadly Weapon With Intent to Kill, Resulting in 
InjulS$. 

111 n criminal proqecntion for ashault with a deadly weapon with intent to 
kill. reciilting in injury. G. S . 14-32, where the State'? evidence tended to show 
that prowcutor was in the act of taking money from his cash register, after 
closii~g his <tore for the night. when the defendant. who was definitely identi- 
ficd by both proiecutor and hi< clerk, shot a gun through the store window, the 
load lodging near prosecutor. who ran out of the store and shot a pistol in the 
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direction defendant had gone and m7as wounded by gunshot in reply from the 
darkness, threats by defendant against prosecutor being also shown. there is  
ample evidence to sustain conviction and motion to dismiss under G. S., 16-173, 
was properly denied. S. v. Cody ,  35. 

I n  a prosecution for an assault with a deadly weapon with intent to kill, 
resulting in injury. where the court charged that  one of three verdicts might 
be returned: ( 1 )  guilty of assault with a deadly weapon with intent to  kill, 
inflicting serious injury, not resulting in death, or ( 2 )  guilty of assault with a 
deadly meapon, or ( 3 )  not @ilty, there being slight, if any, evidence of serious 
injury, there is no harmful error in the court's submitting the felony charge 
to the jury, defendant having been acquitted on that count. Ib id .  

5 7d. Assault With Deadly Weapon. 

In a criminal prosecution for assault with a deadly weapon, a charge by the 
court that a commonly used implement, such as  a hoe or ice pick, is per se a 
deadly weapon, with no evidence to disclose its weight, size, length, or other 
description, is reversible error. S. v. Hto-rison, 234. 

Where a deadly weapon is referred to in an indictment, its use being a 
necessary element of the offense charged, i t  might be an act of proper precau- 
tion to procure another bill containing a description of the implement allegedly 
used, such a s  itb weight, size and material out of which made. Ib id .  

In  a prosecution for assault with a deadly weapon, where the fact that de- 
fendant shot the State's witness with a pistol is not controrerted, the only 
plea being self-defense, there is sufficient eridence for the jury. bS'. u. M i l l e ~ ,  
478. 

When there was evidence of an assault with a deadly weapon and none of 
simple assanlt, the court properly charged the jury that they could return one 
of two verdictf, either guilty of assault with a deadly weapon or not guilty. 
Ibid.  

5 7g. Assault on Female. 
In a criminal prosecution for an assault on a female, with intent to commit 

rape, the burden of showing that defendant mas tinder 18 years of age is on the 
defendant. G. S., 14-33. A. v. Morgan, 549. 

§ 11. Sufficiency of Evidence. 

In a criminal prosec~~tion for assault with a deadly weapon with intent to 
kill, resulting in injury. G. S., 14-32, where the State's evidence tended to show 
that prosecutor 11-as in the act of taking money from his cash register, after 
closing his store for the night, when the defendant. who was definitely identi- 
fied by both prosecutor and his clerk, shot a gun through the store window, the 
loatl lodging near prosecutor, v-ho ran out of the store and shot a pistol in the 
direction defendant had gone and was wonnded by gnnshot in reply from the 
(1arl;ness. threats by defendant against prosecutor being also shown, there is 
ample eridence to sustain conviction and motion to dismiss under G. S.. 16-173, 
was properly denied. A". 2;. Cody ,  38. 

In n criminal prosecution for a felonious assault with inteiit to kill, where 
the State's evidence tended to show that defendant. while the prosecuting 
witness wa.q hnving n row in her place of bnsinrss \vith one of her servants, 
left the room :lnd returilf~tl almost immedintf31p with n shotgun and shot the 
prosecuting witness a t  close range, inflicting serious injnry. there mts  sufficient 
evidence for the jnry, mtl motion for jndgnlent as  uf nonsuit was properly 
cleniecl. S.  9:. Murdocli, 224. 



ANBLY TICAL INDEX. 

ASSAULT AND BATTERY-Continued. 

In  a prosecution for  assault with a deadly weapon, where the fact that 
defendant shot the State's witness with a pistol is not controverted, the only 
plea being self-defense, there is sufficient evidence for the jury. S. v. Xiller, 
478. 

gj l2b. Defense of Home. 
The right of a person to defend his home from attack is a substantive right, 

a s  is the right to evict a trespasser from his home. S. v. Spruill, 356. 
When, in the trial of a criminal action charging an assault or kindred crime, 

there is evidence from which it  may be inferred that the force used by defend- 
an t  was in defense of his home, he is entitled to  have the evidence considered 
in the light of applicable principles of law. In  such event, i t  becomes the duty 
of the court to  declare and explain the law arising thereon, G. S., 1-180, and 
failure to  so instruct the jury on such substantive feature is prejudicial error. 
And the same rule applies to the right to evict trespassers from one's home. 
Ibid.  

3 13. Instructions. 
In  a prosecution for an assault with a deadly weapon with intent to  kill, 

resulting in injury, where the court charged that one of three verdicts might be 
returned: (1) guilty of assault with a deadly weapon with intent to  kill. 
inflicting serious injury, not resulting in death, or ( 2 )  guilty of assault with a 
deadly weapon, or ( 3 )  not guilty, there being slight, if any, evidence of serious 
injury, there is no harmful error in the court's submitting the felony charge to 
the jury, defendant having been acquitted on that count. N. v. Cody. 38. 

When, in the trial of a criminal action charging an assault o r  liindred crime. 
there is evidence from which i t  may be inferred that the force used by defend- 
ant  was in defense of his home, he is entitled to hare the evidence considered 
in the light of applicable principles of law. In  such event, i t  becomes the duty 
of the court to declare and explain the law arising thereon, G. S.. 1-180, and 
failure to so instruct the jury on such substantive feature is prejudicial error. 
And the same rule applies to the right to  evict trespassers from one's home. 
S. v. Spruill, 356. 

When there mas evidence of an assault with a deadly weapon apd none of 
simple assault, the court properly charged the jury that they could return one 
of two verdicts, either guilty of assault with a deadly weapon or not guilty. 
S. v. Miller, 478. 

3 14. Verdict and Judgment. 
In  case of an assault with a deadly weapon, the person convicted (or  one 

who pleads guilty) shall be punished by fine or imprisonment, or both, a t  the 
discretion of the court. 0. 8.. 14-33. And, when no time is fixed by the statute. 
imprisonment for two years will not be held to be cruel or unusual and riola- 
tive of Art. I, see. 14, of the Constitution of North Carolina. S. v. Cmwdall, 
148. 

ASSISTANCE, WRIT OF. 

3 4. Issuance and Execution. 
An appellate court will not hear and decide a moot question, or one which 

has become such. G. S.. 1-277. This does not mean, however. that the trial 
court should withhold arailable punitive measures for willful failure to comply 
with its appropriate decrees. I n  re Lforris, 48. 
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ATTORSEY AND CLIEKT. 

§ 1. Office of Attorney: In General. 
A party may appear either in person or by counsel. G. S.. 1-11. The statn- 

tory prorision is in the alternative. I t  means that a litigant may not appeal 
both in propria persona and by counsel a t  one and the same time. It cannot 
be construed to mean that he may not first appear in person and then later 
through counsel. Scw Hanover County 2;. Sidbwy, 679. 

AUTOMOBILES. 

111. Operation a n d  L a w  of t h e  Road.  
8. Due Care in Operation in Gen- 

eral .  Hobbs v. Coach Co.. 323; 
Henson v. Wilson, 417; Cummins  
v. F r u i t  Co., 625. 

9a. Attention to  Road a n d  P r o p e r  
Lookout. Henson v. Wilson, 417. 

9c. Safety S ta tu tes  a n d  Ordinances.  
Morgan v. Coach Co., 668. 

11. Pass ing  Vehicles on Highways .  
Cummins  v. F r u i t  Co., 625. 

12a. Speed: I n  Genera!. Hobbs v. 
Coach Co., 323. 

13, 14, 16, S tar t ing  a n d  Turning:  
Stopping, P a r k i n g  a n d  P a r k i n g  
Lights :  Loading a n d  S u m b e r  of 
Passengers.  Cummins  v. F r u i t  
Co.. G2b; Morgan v. Coach Co., 
668. 

188. Concurring a n d  In tervening  
Xegligence. Morgan v. Coach 
Co., 668. 

18g. Sufficiency of Evidence a n d  
Nonsuit. Hobbs v. Coach Co., 
323; Henson v. Wilson, 4 1 7 ;  
Cummins  v. F r u i t  Co., 625; Ty-  
s inger  v. Dai ry  Products,  717. 

18h. Instructions.  S tewar t  v. Cab 
Co., 654. 

IV.  Guests a n d  Passengers.  
19. R i g h t  of Action for  In jur ies  in 

General .  H a r p e r  v. Harper ,  260. 
20b. I m p u t e d  Alegligence. Ibid. 

V. Liabil i ty of Owner f o r  Driver's S e g -  
ligence. 
23. I n  General. Hobbs r. Coach Co., - - -  

1Sa .  Xegligence a n d  P r o x i m a t e  
338. 

Cause. H a r p e r  v. Harper ,  260; 24a. Agents  a n d  Employees:  I n  Gen- 
Hobbs v. Coach Co.. 323: Mor- era!. H a r p e r  v. Harper ,  260. 
g a n  v. Coach CO., 668; ~ y s i n g e r  24c. Competency a n d  Sufficiency of 
v. Dai ry  Products,  717 .  Evidence.  Hobbs v. Coach Co., 

18c. Contributory Negligence. Cum- 323.  
m i n s  v. F r u i t  Co., 625; Tysinger 24d. Instructions.  H a r p e r  v. Harper ,  
v. Dairy Products,  717. 260. 

§ 8. Due Care in Operation in General. 
The operator of a motor vehicle on a public highway may assume that other 

operators of motor vehicles will use reasonable care and caution commensu- 
rate with visible conditions, and that  they will approach with their rehicles 
under reasonable control and will observe and obey the rules of the road. As 
between operators their duties are  mutual and each may assume that others 
v i l l  comply with their obligations. Hobbs 1;. Coacle C'o.. 323. 

I t  is a general rule of law that  the operator of a motor vehicle must exer- 
ci-e ordinary care, that is. that  degree of care which an ordinarily prudent 
man would exercise under similar circumstances. And i11 the exercise of such 
d u t ~  it  is incumbent npon the operator to keep the vehicle under control, and 
to Beep a reasonably careful loolio~t. so as  to avoid collision with persons and 
vehicles npon the highway. This duty requires the operator to be rea~onably 
vigilant, to anticipate and expect the presence of others. and to see what he 
ought to have seen. He118012 v. WiZ~o?i. 417. 

The dnties of those uGng the highways a re  correlative. While the rule of 
the ordinarily pr~tdent man i- not changed as  a \tanclard of cond~ict. certainly 
the ordinarily prudent m m  muqt he permitted to put some rrliniice 011 com- 
11liance with the most common and ortlinary l a m  or rnlr i  e ~ t a l ) l i ~ h r d  for his 
protection. C I I I I I ~ I I I ~ I S  2.. Frujt  Co.. 62.5. 

a 9.. Attention to Road and Proper Lookout. 
I t  is a grnrral rule of law that th r  operator of :I motor w h i d r  mnit eser- 

cise ordinary care, that is, that degree of care which a11 ordini~rily pnident 
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mail would exercise under similar circumstances. And in the exercise of such 
duty i t  is i~icnmbent upon the operator to keep the vehicle under control. asid 
to keep a reasoilably careful lookout, so a s  to  avoid collision with persons 
and vehicles upon the highway. This duty 'eqnires the operator to be reasow 
a b l ~  vigilant, to anticipate and expect the presence of others, and to see what 
he ought to hare  seen. H c n s o n  v. W i l s o n ,  -117. 

a 9.. Safety Statutes  and Ordinances. 

The decisioiis of this Court are to  the effect that the violatioil of an ortli- 
nance or statute enacted for the safety of tlie public is negligence pc'r sc', 
but such violation must be the proximate cause or one of the proximate causes 
of the injury to warrant recovery. M o r g a n  v. C o a c h  Co. ,  668. 

The stopping of a passenger bus upon the paved portion of a highnay out- 
side of business or residential districts, for  the purpose of permitting a pas- 
senger to alight, is not parking or leaving a vehicle standing. within the 
meaning of G. S.. 20-161, and is not violative thereof. And hy analogy the 
same principle mould apply when stopping for  the purpose of receiving a 
passenger. Ibid.  

TVhere the complaint, in an action to recover damages for  wrongful death, 
alleges that the passenger bus of one of defendants, follom7ing on the highway 
a school bus, plainly marlied as  such by visible signs required hy statute, 
which after proper signal had stopped and was engaged in discharging school 
children, passed the school bus without stopping and then stopped immediately 
ahead of the school bus for the sole purpose of taking on a passenger, G. S., 
20-217, thus concealing the view ahead and forcing plaintiff's intestate to go 
behind the bus to cross the highway, and as  deceased was attempting to crobs, 
bt>fore the stop signal of the school bus was withdrawn, defendant's bus 
<peeded up its motor, the so~uncl of nhich prevented deceased from hearing 
the approach of other vehicles, and put the passenger bus in motion, and, 
n hen deceased reached about the center of the highway, she n u s  violently 
htrucli and Billed by an automobile coming from ahead a t  a high rate of 
speed, a cause of action against the defendant, onner  of the passenger bus, 
is stated and demurrer was properly overruled. I b i d .  

S 11. Passing Vehicles on Highways. 

The operator of a motor vehicle is not required to anticipate that i l l1  lul- 
lighted. unguardecl vehicle is standing in his path oil the highvaq a t  night; 
nor can he be held for contrihutorq negligence because he did not stop, when 
momentarily blinded by the lights of an oncoming vehicle, nor l~ecance tlie 
rays of his lights, dimmed in responqe to those of a pasqiug car, did not pick 
up the body of the ui~lighted vehicle so parlied on the highnay. ( ' u n r n ~ w s  
c. F m t t  Co., 625. 

3 12a. Speed: I n  General. 

Allegations, in a complaint for alleged persolla1 injuries to plaintiff 1)q :In 
automobile collision. a.nd erictclnce supporting same, as  to the presence of 
soltlier-passengers in p1nintiff"s car and the fact that one of them was Billed 
ant1 others injured 1)s the collision. were proper and competent solely to be 
considcrcd L I T  the jury with respect to the momentum of the wliicle at  the 
tiin? of the cr:lsh (which w;ls admitted). the ~t tent lnnt  destruction ;mi( death 
bearing on the qnestion of negligence and proximate canse of the i11jul.q. 
Hobbs  c. Co~cch  (.'o., 323. 
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§§ 13, 14, 16. Starting and T*urning: Stopping, Parking and Parking 
Lights: Loading and Number of Passengers. 

The operator of a motor vehicle is not required to anticipate that an 
unlighted, unguarded vehicle is  standing in his path on the highway a t  night; 
nor can he be held for contributory negligence because he.did not stop, when 
momentarily blinded by the lights of an oncoming vehicle, nor because the 
rays of his lights, dimmed in response to those of a passing car, did not pick 
up  the body of the unlighted vehicle so parked on the highway. Cumlnins 
v. Fruit Co., 625. 

The stopping of a passenger bus upon the paved portion of a highway out- 
side of business or residential districts, for the purpose of permitting a pas- 
senger to alight, is  not parking or leaving a vehicle standing, within the 
meaning of G. S., 20-161, and is not violative thereof. And by analogy the 
same principle would apply when stopping for the purpose of receiving a 
passenger. Morgan v. Coach Go., 668. 

Where the complaint, in an action to recover damages for wrongful death, 
alleges that  the passenger bus of one of defendants, following on the highway 
a school bus, plainly marked a s  such by visible signs required by statute. 
which after proper signal had stopped and was engaged in discharging school 
children, passed the school bus without stopping and then stopped immediately 
ahead of the school bus for  the sole purpose of taking on a passenger, G. S., 
20-217, thus concealing the view ahead and forcing plaintiff's intestate to go 
behind the bus to  cross the highway, and as  deceased was attempting to cross, 
before the stop signal of the school bus was withdrawn, defendant's bus 
speeded up i ts  motor, the sound of which prevented deceased from hearing 
the approach of other vehicles, and put the passenger bus in motion. and, 
when deceased reached about the center of the highway, she was violently 
struck and killed by an alltomobile coming from ahead a t  a high rate of speed, 
a cause of action against the defendant, owner of the passenger bus, is stated 
and demurrer was properly overruled. Ihid. 

§ 18a. Negligence and Proximate Cause. 
In  an action to recover for injuries to plaintiffs as  the result of an automo- 

bile wreck, where plaintiffs' evidence tended to show that defendant. the 
driver of the car in which both plaintiffs and defendant were riding, became 
drowsy, knew he was drowsy, lost consciousness. and failed to  keep a proper 
lookout and to attend to what he was doing and thereby, or intentionally, 
disregarding the screams of one plaintiff, swerved the car to  the left, ran 
off the road, causing the injuries, there is sufficient evidence for the jury and 
motion for judgment as  of nonsnit was properly denied. Harper v. Harper 
and Wickham v. Harper, 260. 

Allegations, in a complaint for alleged personal injuries to plaintiff by an 
automobile collision, and evidence supporting same. as  to  the presence of sol- 
dier-passengers in plaintiff's car and the fact that one of them was killed and 
others injured by the collision, were proper and competent solely to he con- 
sidered by the jury with respect to the momentum of the vehicle a t  the time 
of the crash (which was admitted), the attendant destrnction and death 
bearing on the question of negligence and proximate cause of the injnry. 
Hobhs v. Coach Go., 323. 

Where the complaint, in an action to recover damages for wrongful death, 
nlleges that the passenger bus of one of defendants, following on the highway 
a school bus, plainly marlied as  such by visible signs required by statute, 
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which af ter  proper signal had stopped and was engaged in discharging school 
children, passed the school bus without stopping and then stopped immediately 
ahead of the school bus for the sole purpose of taking on a passenger, G. S., 
20-217, thus concealing the view ahead and forcing plaintiff's intestate to go 
behind the bus to cross the highway, and as  deceased was attempting to cross. 
before the stop signal of the school bus was withdrawn, defendant's bus 
speeded up  its motor, the sound of which prevented deceased from hearing 
the approach of other vehicles. and pnt the passenger bus in motion, and, 
when deceased reached about the center of the highway, she was violently 
struck and Billed by an automobile coming from ahead a t  a high rate  of speed, 
a cause of action against the defendant, owner of the passenger bus, is stated 
and demurrer was properly overruled. dlorgan v. Coach Co. ,  668. 

Where the violation of a statute relative to the operation of a motor vehicle 
upon the highway is negligence per se, such violation must be a proximate 
cause of injury to become actionable. Tysingrr v. Daiw Products, '717. 

§ 18c. Contributory Negligence. 
In  an action by plaintiff to recover from defendants for injuries alleged17 

caused by defendants' negligence, where all of the evidence tended to show 
that defendants' mud-spattered truck was parked, headed north, about 6 a.m. 
on a dark, foggy morning, with all four wheels on the pavement in the right- 
hand lane of a two-way highway, without lights, flares, or any other mode 
of signal. G. S., 20-161, and had been so parked for some time, apparently 
unattended, and that plaintiff, driving a truck north a t  about 30 to 35 miles 
per hour, was compelled to  dim his lights, when about 20 feet south of defend- 
ants' truck, in response to the dimmed lights of an oncoming car in order to 
pass same, G. S., 20-181, the lights of this car partly blinding plaintiff, who 
collided with the rear of defendants' truck, causing the alleged injuries, motion 
f o r  nonsuit a t  the close of all the evidence, on the ground of contributory 
negligence, was properly refused. Cumnt~ns 1:. Frui t  Co., 625. 

The operator of a motor vehicle on a public highway may assume and act 
11po11 the assumption that  a pedestrian will use reasonable car and caution 
commensurate with visible conditions. and that he will observe and obey the 
rules of the road. Tysiugfr v. Dniry Products. '71'7. 

In an action by plaintiff to recover damages for the wrongful death of plain- 
tiff's intestate as  a result of alleged negligence. where plaintiff's evidence 
tended to show that plaintiff's intestate was struck and killed by defendant's 
truck, in crossing a highway from a neighbor's to his own home. nt a point 
other than a marked cross-wall; and not within an unmarked cross-walk a t  an 
intersection, there being a t  the point of crosqing an miob.;tructed view of the 
road from three hundred yards to a quarter of a mile in the direction deceased 
mas facing and from which the truck was approaching. withont evidence of 
anything to give notice to the operator of the truck that deceased was unaware 
of its approach and mould not obey the lala of the road and without eviclence 
a s  to how close the truck was to him when he started across-except that 
deceased was hit by the side of the truck near the center of the hlghway, there 
is no evidence that the driver of the truck failed to exercise due care to avoid 
colliding with deceaied or from which to infer that a failure to give warning 
by sounding the horn TvaQ n proximate cause of the collision, and there is 
widence of contributory negligence in deceased's failure to yield the right of 
way. and judgment of non\uit was proper. Ibid. 
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AUTOMOBILES-Continued. 

5 18d. Concurring and Intervening Negligence. 
Where the complaint. in an action to recover damages for wrongful death, 

alleges that  the passenger bns of one of defendants, following on the highway 
a school bus, plainly marlied as  such by visible signs required by statute, 
which af ter  proper signal had stopped and mas engaged in discharging school 
children, passed the school bus without stopping and then stopped immediately 
ahead of the school bas for  the sole purpose of taking on a passenger, G. S., 
20-217, thus concealii~g the T-iew ahead and forcing plaintiff's intestate to go be- 
hind the bus to cross the highway, mid as  deceased was attempting to cross, be- 
fore the stop signal of the school bus was mithdra\vn, defendant's b ~ i s  speeded 
up i ts  motor, the sound of which prevented deceased from hearing the approich 
of other vehicles, and put the passenger bns in motion, and, when deceased 
reached about the center of the highway. she was violently struck and killed 
by a n  automobile coming from ahead a t  a high rate of speed, a cause of action 
against the defendant, owner of the passenger bns, is stated and demurrer was 
properly overruled. Morgan v. Coach Co., 668. 

3 18g. Sufficiency of Evidence a n d  Sonsuit.  
In an action to recover damages for alleged injuries to plaintiff resulting 

from an admitted automobile collision, where plaintiff's evidence tended to 
show that,  a t  the time of the accident, the bus of the corporate defendants mns 
being driven on the public highway, by the individnnl defendant, employee 
and agent of corporate defendants, a t  a reckless and high rate  of speed (in 
excess of 4,j miles per hour. no special hazard existing. G. S.. 20-141) and out 
of control and without Beeping a proper lookout for the safety of others travel- 
ing upon the highway, thereby permitting the bus to move over from its right- 
hand side to its left-hand side of the highway. in ~ io la t ion  of G. s., 20-148, 
and immediately in front of plaintiff's automobile, a head-on collision resnlt- 
ing, and while plaintiff  as offering his evidence, ac: an accommodation to the 
witness, a medical espert was allowed to testify for defendants. and then 
plaintiff completed his evidence and rested, defendant introducing no other 
evidence and also resting, npon motion by defendants for judgment as  of 
nonsuit, G. S., 1-183, the motion was properly denied, there being ample evi- 
dence for the jury, and there being no sufficient evidence of contributory negli- 
gence; and it is not necessary to decide whether or not defendants' motion 
under G. S., 1-183, m-as aptly made. Hobbs v. Coacll Co., 323. 

In  a c i ~ i l  action to recover damages for the alleged wrongful death (G.  S., 
28-173. 174) of a child less than eight gears of age, where plaintiff's evidence 
tended to show that plaintiff's intestate mas on the side of the left side em- 
bankment of a narrow road cut. as  the loaded truck operated by one of defencl- 
ants  approached him nphill ant1 a t  a speed of not oTer five miles per hour, 
that if he was there the operator of the truck saxv him, or by the exercise of 
ordinary care could ant1 shonld have seen him. that the operator of the truck 
had knowledge of the narrowness of the road and of the uneven surface of the 
road and i ts  effect in malring the loaded truck lean to the left, so that collision 
with, and injury to a child on the left embankment was likely to ensue, while 
defendants' evidence cuntradicted that of plaintiff, iisnes of fact are raihed 
which the jury alone may decide, and there was error in the court's allowing 
a motion for judgment a s  of nonsnit, when renewed a t  the close of all the 
evidence. Hens011 v. IVilson, 417. 

In  a n  nction by plaintiff to recorer from defendants for injuries allegedly 
caused by defendants' negligence, xhere all  of the evidence tended to show 
that  defendant>' mud-ypatteretl trnclr was parked, headed north, about 6 a.m. 
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on a dark, foggy morning, with all four wheels on the pavement in  the right- 
hand lane of a two-way highway. without lights, flares, o r  any other mode of 
signal, G. S., 20-161, and had been so parked for some time, apparently unat- 
tended, and that  plaintiff, driving a truck north a t  about 30 to 35 miles per 
hour. was compelled to dim his lights, when about 20 feet south of defendants' 
tmcli. in response to the dimmed lights of an oncoming car in order to pass 
same, G. S., 20.181, the lights of this car partly blinding plaintiff. who collided 
with the rear of defendants' truck, causing the alleged injuries, motion for 
nonsuit a t  the close of all the evidence, on the ground of contributory negli- 
gence, mas properly refused. Cummins  v. Fruit Co., 625. 

In  an action by plaintiff to  recover damages for the wrongful death of plain- 
tiff's intestate a s  a result of alleged negligence, where plaintiff's evidence 
tended to show that  plaintiff's intestate was struck and liilled by defendant's 
truck, in crossing a highway from a neighbor's to his own home, a t  a point 
other than a marked cross-mtlk and not within an unmarked cross-walk a t  
an intersection, there being a t  the point of crossing an unobstructed view of 
the road from three hundred yards to a quarter of a mile in  the direction 
deceased was facing and from which the trucli was approaching, without 
evidence of anything to give notice to the operator of the truck that deceased 
was unaware of its approach and would not obey the law of the road and 
without evidence as  to  how close the truck mas to him when he started across 
-except that deceased Wils hit by the side of the trucli near the center of the 
highway, there is no eridence that the driver of the truck failed to exercise 
due care to  avoid colliding with deceased or from which to infer that  a failure 
to give warning by sounding the horn was a proximate cause of the collision, 
and there is evidence of contributory negligence in deceased's failure to yield 
the right of way, and judgment of nonsuit was proper. Tysinger c. Dairy 
Products, 717. 

5 18h. Instructions. 

In  a civil action for alleged dxmages to plaintiff and his automobile, result- 
ing from a collision between the motor vehicles of plaintiff and defendant a t  
an intersection of two city streets, where the city maintained traffic signals. 
G. S., 20-169, the eridence being sharply contradictory a s  to whether plaintiff 
or defendant violated the traffic signal by entering the intersection on a red 
light, the court erred, in its charge to the jury, by a failure to state in a plain 
and concise manner the evidence offered as  to  the right of way between the 
parties in support of their respective contentions and to declare and explain 
the law applicable thereto. G. S., 1-180. Stewart v. Cab Co., 654. 

5 19. Right  of Action for Injuries i n  General. 

The South Carolina guest statute, S. C. Code, see. 5908 ( I ) ,  a s  interpreted 
by the Supreme ('onrt of that State, comes to this: If the negligent failure 
to exercise due care \v;ls the result of mere inadvertence or casual inattention, 
i t  is simply negligence and a guest pasenger may not recover. On the other 
hand, if there was n conscious failure to be careful for the safety of others 
or to obserw the rulei of the road, then an inference of recklessiiess is per- 
missible. And, when there is testimony tending to show that defendant failed 
to keep a proper looliont o r  to observe the positive commancls of the traffic 
statute, i t  is for the jury to say, under all circumstances, vhether  such con- 
duct evidences a heedless and reckless disregard of the rights of others. 
Autycr v. Harper and TT'ickliam ?;. Harper. 260. 
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§ 20b. Imputed Xegligence. 
Where plaintiff predicates her cause of action, for damages from injuries 

in an automobile accident, on allegations and her own evidence that she was 
a guest passenger in her automobile, which she had lent to her husband for the 
purpose of a business trip, with the intent a t  the time that he should have 
exclusive control while so used. and which was being operated by her hus- 
band for that purpose a t  the time of the accident, there was error in the 
court's charge to the jury that they should answer "No" to the issue, "Was 
defendant a t  the time of the alleged injury acting as  agent and under the 
control and supervision of plaintiff?" Hwper  v. Harper and Wickham v. 
Harper, 260. 

8 23. Liability of Owner fo r  Driver's Negligence: I n  General. 

I n  an action to recover damages for alleged injuries resulting from an anto- 
mobile collision, while there a re  other allegations of negligence in the com- 
plaint, the trial below was had on the alleged theory that, a t  the time of the 
collision, the bus of the corporate defendants was being driven by the indi- 
vidual defendant, an employee and agent of corporate defendants, a t  a recldess 
and high rate of speed and out of control, and without keeping a proper look- 
out for the safety of others traveling upon the highway. thereby permitting 
the bus to move from its right-hand side to its left-hand side of the public 
highway and immediately in front of plaintiff's automobile. Hence, the lia- 
bility of the corporate defendants is grounded solely, and is wholly dependent 
upon the negligence, if any, of the individual defendant, under the doctrine of 
respondeat superior. Hobbs v. Coach Co., 323. 

3 24a. Agents and  Employees: I n  General. 

The owner of an automobile has the right to control and direct its opera- 
tion. So when the owner is an occupant of an automobile, being operated 
by another with his permission or a t  his request, nothing else appearing, the 
negligence of the driver is  imputable to the owner. Harper v. Harper and 
Wickham v. Harper, 260. 

§ 24c. Competency and  Sufficiency of Evidence. 

I n  an action to recover damages for alleged injuries to  plaintiff resulting 
from an admitted automobile collision, where plaintiff's evidence tended to 
show that, a t  the time of the accident, the bus of the corporate defendants was 
being driven on the public highway, by the individual defendant, employee 
and agent of corporate defendants, a t  a reckless and high rate of speed (in 
excess of 43 miles per hour. no special hazard existing. G. S., 20-141) and out 
of control and without keeping a proper lookout for the safety of others travel- 
ing upon the highway, thereby permitting the bus to  move over from its right- 
hand side to its left-hand side of the highway, in violation of G. s., 20-148, 
and immediately in front of plaintiff's automobile, a head-on collision result- 
ing, and while plaintiff was offering his eridence, as  an accommodation to the 
witness, a medical expert was allowed to testify for defenrlants, and then 
plaintiff completed his evidence and rested, defendant introducing no other 
evidence and also resting, upon motion by defendants for judgment a s  of 
nonsuit, G. S., 1-183, the motion was properly denied. there being ample evi- 
dence for  the jury, and there being no snficient evidence of contributory negli- 
gence; and it  is not necessary to decide whether or not defendants' motion 
under G .  S., 1-183, mas aptly made. Hohbs 2;. Coach Co.. 323. 
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5 24d. Instructions. 

Where plaintiff predicates her cause of action, for damages from injuries 
in  an automobile accident, on allegations and her own evidence that she was 
a guest passenger in her automobile, which she had lent to  her husband for 
the purpose of a business trip, with the intent a t  the time that  he should have 
exclusive control while so used, and which was being operated by her hus- 
band for that purpose a t  the time of the accident, there was error in the 
court's charge to the jury that they should answer "No" to the issue, "Was 
defendant a t  the time of the alleged injury acting as  agent and under the 
control and supervision of plaintiff?" Harper u. Harper and Wickham v. 
Harper, 260. 

BAILMEXT. 

3 1. Xature, Requisites and  Validity. 

Where a son leaves his automobile in the custody of his parents, with 
instructions tha t  the parents use the car to keep the battery from running 
down. driving i t  enough for that purpose, the relationship of the parties is 
that  of bailor and bailee, rather than principal and agent. Sink v. Sechrest, 
232. 

9 6. Actions fo r  Conversion o r  Fai lure t o  Surrender Property. 

Generally a third party may not recover of the bailor for the negligent use 
by the bailee of the bailed chattel, in the absence of some control exercised 
by the bailor a t  the time, or of negligence on his part which proximately 
contributed to the injury. The doctrine of respondeat superior ordinarily is 
inapplicable to the relationship of bailor and bailee, unless made so by statute. 
Rink 2;. Sechrest, 232. 

BANKRUPTCY. 

§ 4. Title and Rights of Trustee. 

I t  is  generally held that the provision of the Banlrruptcy Act, making void 
a judgment obtained against bankrupt within four months of adjudication, 
does not avoid liens as  against all the world, but only a s  against the trustee, 
and those claiming under him. The lien is not aroided for the benefit of the 
bankrupt sare  as  to his exempt property. Sample u. Jackson, 380. 

§ 7. Claims and Priorities. 

Where a bankruptcy court adjudges no assets available for unsecured cred- 
itors, declines to administer the property a s  too burdensome, assigning all  
realty to bankrupt as  his homestead, creditors abandon any claim thereto, 
title to  the land, subject to the homestead exemption and existing liens, reverts 
to the bankrupt, and the lien of a judgment within four months is not dis- 
charged. Sanlplc 2.. Jackson, 380. 

§ 7%. Exemptions. 

Exempt property is expressly excepted from the operation of the Federal 
Bankruptcy Act, and the trustee must set apart and allot to the bankrupt such 
exemptions as are  allowed by the State law. When there is no trustee this 
may be done by the court itself. Sanzple z'. Jackson, 380. 

I t  is  generally held that the provision of the Bankruptcy Act, making void 
a judgment obtained against bankrupt within four months of adjudication, 
does not avoid liens as  against all the world, but only a s  against the trustee, 
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BAKKRUPTCY-Con t i n u c d .  

and those claiming under him. The lien is not avoided for  the benefit of the 
bankrupt save as  to his exempt property. I h i d .  

A bankrupt may assert the invalidity of a lieu created within four months 
of bankruptcy by attachment or like process, the enforcement of which would 
defeat the exemption. I b i d .  

Where a banliruptcy court adjudges no assets available for unsecured cred- 
itors, declines to administer the property as  too burdensome. assigning all 
realty to  bankrupt a s  his homestead, creditors abandon any claim thereto, 
title to the land, subject to the homestead exemption and existing liens, reverts 
to the bankrupt, and the lien of a judgment within four months is not dis- 
charged. I b i d .  

§ 9. Debts Discharged. 
Where a guardian lends to  himself a large part of his ward's estate, keeps 

no accounts, commingles the assets of the guardianship with his personal 
funds, and fails to account for the estate, a judgment against him, for the 
funds so unaccounted for, is not affected by the guardian's subsequent dis- 
charge in bankruptcy. Bankruptcy ,4ct, see. 17. 11 U. S. C. A, 35. T r u s t  Co. 
v. Parker, 480. 

"Defalcation" a s  used in criminal statutes implies some moral dereliction, 
but in see. 17 of the Bankruptcy Act. 11 U. S. C. A. 35, i t  is a broader term 
and includes any failure of a guardian or other person acting in a fiduciary 
capacity to account for trust funds. Examples cited. I b i d .  

BANKS AND BANKIKG. 

§ 13. Office and Duties of Statutoiy Receiver i n  General. 
In  determining the residence of fiduciaries for the purpose of venue or citi- 

zenship, the personal residence of the fiduciary controls, in the absence of 
statute. This is true as  to receivers, trustees, executors and administrators, 
including statutory receivers of banks, G. S., 53-20, G. S., 53-22. I+tdemrl i tu  
C'o. v. Hood, Comr., 361. 

BASTARDS. 

3 2. Nature and  Elements of OKense of Willful Fai lure t o  Support. 

Neither paternity nor failure to support, nor both, without willfulness. is  
sufficient to convict a father for failure to support his illegitimate child. S. 1;. 
White, 351. 

§ 3. Warran t  and  Indictment. 
Willfnlness of the neglect or refusal to provide adequate means of support 

of an illegitimate chilcl. G. S.. 49-2, is one of the ewential elements of the 
offense, and must be charged in the warrant: and a motion in arrest of judg- 
ment shoulcl be allowed on failure of the ~Tarrailt  to so charge. S. v. V a n d o . -  
l i p ,  610. 

3 5. Evidence and  Nonsuit. 
Where tlrft~ntlant wi1-  tried on a warrant charging the willful refusal, failnre 

and neglect to cupport tieft~nt1:rnt'b illegitimate child, and the e~iclence for the 
State tenilcd to shon that not only had the mother inade no demand on 
defendant for support of the child, hut that she had wid to him if he paid 
$20 (whirl; he clicl), there wonld be no more of it. and that she thonght <he 
could care for the chilcl as  it  ought to be cared for, there is not bnfficient 
eridence to iupport the verdict and judgment. S. 2;. Whitr, 353. 
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BETTERMEKTS. 

§ 7. Assessment of Value of Improvements. 

In  a civil action to cancel a deed, remove cloud from plaintiff's title and 
to require defendant to reconrey house and lot to  plaintiff, based on allega- 
tions of fraud, undue ii~fluence and coercion, where on the trial defendant 
in  open court tendered the property in  question to plaintiff, on the condition 
that  plaintiff pay defendant the amount expended by her for improvements, 
which tender was accepted, there was error by the court below in submitting 
to  the jury an issue, a s  to whether defendant made permanent improvements, 
under title believed by her to be good, the only matter left open by the agree- 
ment of the parties being the amount expended for improvements or their 
reasonable value. fleathe~stone c. Glenn, 404. 

BILL OF DISCOVERY. 

§§ 1, 2, 3. Xature and Scope of Remedy in General: Parties Who May 
Be Examined: Affidavit and Proceedings to Secure. 

The procedure, under G. S., 1-569, and G. S., 1-570, may be permitted to the 
plaintiff to procure information to frame complaiat, o r  after answer is filed 
plaintiff may cause the defendant to be examined to procure evidence. And 
by parity the defendant may hare the plaintiff examined to procure informa- 
tion to  file answer, or after the answer is filed to procure evidence for the 
trial. Fon: 1;. 17arborozc,qh, 606; McKwigkt v. Yarborough, 606; Reid c. J ' w -  
borough, 606. 

BILLS AXD KOTES. 

§§ 2a, 27. Sufficiency of Execution: Sufficiency of Evidence, Nonsuit and 
Directed Verdict. 

In :nl action to recover 011 a note allegedly higned by defendants. where 
plnintjff's evidence tended to shorn, by evidence and opinion of persons familiar 
with the handwriting of  defendant^, that the note in question was signed by 
defendants, when considered with other evidence that the said note \.ins part 
of the assctb of a failed bank, had credits endorsed thereon and was acquired 
by plaintiff by assignment from the receiver of the bank, there is sufficient 
e~-ideace to go to the jury on the question of its esccntion and judgment as  
for nonsuit wac error. Lcc .c. Beddwgfir.ld, 373. 

BOUXDARIES. 
§ 1. General Rules. 

All the descriptire matter Pet out in a deed, where pertinent, is to he con- 
~iclerecl in the attempt to identify the land to be conveyed. both in its content 
ant1 extent; but we must observe other more specific rules. respecting the 
comparative weight and value of the descriptire elements in the conreyance- 
natural objects, artificial monuments, fixed corners, course, distance, quantity. 
Ticc c. Tl7inchesto, 673. 

While the general rule is that a description of land as  bordering 011 a 11011- 

navigable stream carries to the thretld of the stream. this is rebutted by words 
which clearly restrict the grant to the edge or shore of the ,streiam : and where 
the call is to a poilit on the margin of a swamp and theoco along the swamp. 
tlicx common lax\- rule which carries the riparia11 owncr's title to the t l ~ r ~ a t l  
of the stream does not apply. I i c l l ~  1;. K i n g .  709. 

Thc, description "to a high water mark" of a ~~trl~-niarigable arm of the sea. 
a broad shallow sonnd: most of which is dry at  1017- wuter 2nd the d e e ~ s t  
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part of which ( a  ten-foot channel) does not exceed 3 feet a t  high water and 
is not over 10 inches a t  low water, restricts or limits the conveyance to the 
correctly located line of mean high water as  indicated on the ground. Par- 
ticularly is this so where the title to  the marsh lands, lands covered by water, 
was a t  the time the lots i11 question were laid off held by the State, subject 
to disposition by the State Board of Education, since title t o  swamp lands 
is presumed to be in that Board or its assigns until a valid title to same is  
shown otherwise. G. S!. 146-90. Ibid. 

There is no presumption that grantors, in a deed describing lands as  run- 
ning to the high water mark of a shallow sound most of which being dry a t  
low water, intended to conrey lands beneath the waters of the sound. Ibid. 

What a re  the boundaries of a deed is a question of law for the court. Where 
they are is  a question of fact for the jury. Ibid. 

§ 3a. In General. 
A11 the descriptive matter set out in a deed, where pertinent, is to be con- 

sidered in the attempt to  identify the land to be conveyed, both in  its content 
and extent; but we must observe other more specific rules. respecting the com- 
parative weight and value of the descriptive elements in  the conveyance- 
natural objects, artificial monuments. fixed corners, course, distance, quantity. 
Tice c. Winchester, 673. 

When the beginning point, in the description of land in a conveyance, has 
been established, i t  cannot be shifted backwards and forwards in the line by 
any call for  course or distance; but the actual distance between it  and the 
next coriler shall be taken, regardless of whether the distance called for is 
over or short of that point. Ihid. 

i ln artificial monument, such as  a stake, usually is not considered as of so 
much dignity and certainty as  a reference to natural objects or to objects 
more or less permanent in their nature, such as  permanent structures on land. 
Ihid. 

Where the deeds, under which plaintiffs claim, describe their lots as  front- 
ing on a certain avenue and extending back to the high water mark of a 
shallow sound, their rights are limited by the express words of their deeds, 
and the boundaries of their lots may not be extended beyond the high water 
mark of the sound as  it existed a t  the time their titles were acquired; and 
their titles and right of possession may not be extended to embrace lands 
which were then covered by the waters of the sound, nor include the use of 
such waters for practical or esthetic purposes. And upon the filling in of the 
sound by defendants and others, within the limits of the previous high water 
mark, the loss of access to  the waters or deprivation of riew suffered by 
plaintiffs is danznurn ubsque injuria. Kelly v. Kiwg. 709. 

Ancient grants offered, without sufficient evidence to  show their location so 
as  to corer the locus in quo, are  not admissible in evidence. Ibid. 

3d. Maps. 

Where lots are sold by reference to a recorded plat, the effect of reference 
to the plat is to incorporate it in the deed as  part of the description of the land 
conrej-ed. And if the deed contains two descriptions, one by metes and bo~ni l s  
and the other by lot and block according to a certain plat or map, the con- 
trolling description is the lot according to the plat, rather than the one by 
metes and bounds. Kelly r. King, 709. 
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5 4. Calls t o  Natural Objects. 

All the descriptive matter set out in a deed, where pertinent, is to  be con- 
sidered in the attempt to identify the land to be conveyed, both in its content 
and extent; but we must observe other more specific rules, respecting the 
comparative weight and value of the descriptive elements in the conveyance- 
natural objects, artificial monuments, fixed corners. course, distance, quantity. 
Tice v. W i n c h e s t e r ,  673. 

An artificial monument, such a s  a stake. usually is not considered a s  of so 
much dignity and certainty a s  a reference to  natural objects or to objects 
more or less permanent in their nature, such as  permanent structures on land. 
Ib id .  

While the general rule is that a description of land as  bordering on a non- 
navigable stream carries to  the thread of the stream. this is rebutted by words 
which clearly restrict the grant to  the edge or shore of the stream: and where 
the call is to a point on the margin of a swamp and thence along the swamp, 
the common law rule which carries the riparian owner's title to the thread 
of the stream does not apply. Kcl ly  ?i. King, 700. 

The description "to a high water mark" of a non-navigable arm of the sea. 
a broad shallow sound, most of which is  dry a t  low water and the deepest 
part of which ( a  ten-foot channel) does not exceed 3 feet a t  high water and 
is not over 10 inches a t  low water, restricts or limits the conveyance to the 
correctly located line of mean high water as  indicated on the ground. Par- 
ticularly is  this so where the title to the marsh lands. lands covered by water. 
was a t  the time the lots in question were laid off held by the State, subject 
to disposition by the State Board of Education, since title to swamp lands is 
presumed to be in that Board or its assigns until a valid title to same is shown 
otherwise. G. S., 146-90. Ib id .  

There is no presumption that  grantors, in a deed describing lands as  run- 
ning to the high water mark of a shallow sound most of which being dry a t  
low water, intended to convey lands beneath the waters of the sound. Ib id .  

5 7. Part ies  and Procedure. 

In  a processioning proceeding under G. S.. 38-1. ct seq., when it  is made to 
appear that  there is a hona fide dispute between landowners a s  to the true 
location of the boundary line between adjoining tracts of land. the cause may 
not be dismissed a s  in case of nonsuit. Comelisom v. H a m m o n d ,  535. 

The statute, G. S., 38-1, e t  sep., is  expressly designed to provide a means of 
settlement by an orderly proceeding in court and plaintiff, as  a matter of right, 
is entitled to have the issue answered by a jury so that the controrersy may 
be brought to an end by judicial decree. Ib id .  

The cause may be dismissed when it  is  made to appear that ( 1 )  there are 
fatal  irregularities or defects on the face of the record, or ( 2 )  no bona fide 
dispute exists, or ( 3 )  plaintiff and defendant are not the owners of adjoining 
tracts. Ib id .  

5 10. Issues and Burden of Proof. 

When a cause to determine the true boundary line between adjoining land- 
owners is heard on appeal from the clerk, unless the pleadings are  complicated 
by other allegations, there is only one issue-where is the true location of the 
dividing line between the lands of plaintiff and defendant? Cornelison w. 
H a m m o n d .  535. 



824 ANALYTICAL INDEX. 

BROKERS f i T D  FACTORS. 

§ 3. Creation, Existence and Termination. 
Oral contracts b e t ~ e e n  real estate broliers and their principals for the sale 

of land of the principal are  enforceable a s  such. White v. Pleasants, 760. 

§ 8. Sale of Property. 
A simple contract of agency for the sale of land for an illdefinite and unstated 

time is generally rerocable, in good faith, a t  any time before the brolier malies 
the sale, or produces a purchaser who is ready, willing and able to buy on the 
terms set forth by the principal. Wlzite v. Pleasants, 760. 

§ 10. Where Sale Is Colnpleted. 
A prime requisite, for the recovery of commission from his principal by a 

rental brolier, is that the brolier must find, while his contract of agency is  still 
in effect, a prospect  read^. able and willing to lease the premises on the terms 
specified by the owner in his contract with the brolier. 1nsura)zce Co. c. 
Disher, 345. 

Where a brolier has made a sale of land. or has produced a purchaser who 
is  ready, willing and able to buy on the terms set forth by the principal, the 
principal, although haring the power, has 110 legal right, ~vithout incurring 
liability for  the wrongful termination, to revoke the broker's agencr to sell. 
W h i t e  2;. Pleasants. 760. 

TT7hen under an existing contract of agency to sell land in which no stipula- 
tion is made for comp+nsation, the brolier has made a sale, or produced a 
purchaser who is ready. willing and able to buy the land, the rule seems to 
be that  the broker is entitled to the reasonable ralue of his services. Ibid. 

§ 11. Where Sale Is Not Completed. 
I t  is not enough that a brolier has devoted his time, labor, or mollex to 

adrance the intereqt of his employer. Unsuccessful efforts, however merito- 
rious, afford no ground for  action. Where his acts bring about no agreement 
or contract between his employer and a purchaser, by reason of his failure, 
the loss m ~ m t  be all his own. Iusurance Co. u. Disher, 343. 

# 12. Actions for Commissions. 
In  an action by a brolier against his principal for commissions, where all 

the evidence showed that the plaintiff had a right to lease the defendant's 
property for $383 per month, less 5% commissions, and that the best offer 
plaintiff was able to get, before the agency was revoked. was 1350 per month, n 
motion for  judgment as  in case of nonsuit, made a t  the close of plaintiff's 
ericlence, and renewed a t  the close of all the evidence. G .  S., 1-183, should hare 
heen allowed. I ~ ~ s t i r a n c c  GO. v.  Dislw-,  345. 

BURIAL ASSOCIATIOSS. 

( See Mntual Burial Associations. ) 

CARRIERS 

8 3. Matters and Tra~~sactions Subject to Federal Regulation. 
Illterhtate commerce is protected by Federal law, but the semblance of i t  is 

not to  be used to circumvent the State law. I n  re  S. v. Gordon, 241. 
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5 18b. Separation of White and Colored. 

I11 a prosecution against a colored passenger for  a violation of G. S., 60-136, 
where the State's evidence tended to show that such passenger. when called 
upon by the driver of a common carrier bus, refnsed to mo\-e from a seat in 
the front to an unoccupied seat in  the rear of the bus, to make room for white 
passengers, compelling the said driver to call upon officers of the lam to remove 
her, there is  sufficient evidence for the jury, and motion for  nonsuit was prop- 
erly denied. 8. v. Brou~z,  22. 

The refusal of a passenger on a street car, or other passenger vehicle. to 
move to another seat when requested to do so by the driver, when necessary 
to  carry out the purpose of providing separate seats for white and colored 
passengers, constitutes prima facie eridence of an intent to violate the statute, 
but does not shift the burden of proof. While i t  i s  no longer necessary to 
show willfulness, under G. S., 6C-136. the State must show beyond a reasonable 
doubt that  the defendant intentionally violated the statute. Ibid. 

CLERKS O F  THE SUPERIOR COURT. 

5 3. Ju~isdiction and Powers as a Court: In General. 
Clerks of the Superior Courts, under provisions of G. S., 105-394, relating to 

the use and the authorization of the use of facsimile signatures in signing 
summons, complaints, verifications of pleadings, notices, judgments or other 
papers in tax foreclosure proceedings, may not delegate to  another the author- 
ity to render judgments in such proceedings. Eborn v. Ellis, 386. 

Issuance of summons is itself a ministerial act as  to which the Clerk of the 
Superior Court is not disqualified by his personal interest. English v. Briy -  
m a n ,  402. 

§ 7. As Judge of Juvenile Court. 

The duty shall be constant upon the court to gire each child, subject to its 
jurisdiction, such oversight and control as  will conduce to the welfare of the 
child and to the best interests of the State. G. S., 110-21. I n  rc Xorris,  48. 

CONSTITUTIONAL LAW. 

3 3a. General Rules of Construction. 

To justify declaring void an act of the General Assembl~., i ts unconstitntion- 
ality must clearly appear. Reasonable doubts are  to be resolved in favor of 
its constitntionnlit~. Brunzley v. Baxter ,  691. 

#§ 4a, 4c. Legislative: In General: Delegation of Power. 

There seems to he no constitutional limitation upon the poner of the General 
Assembly to create a corporation for a pnblic purpose. IV. C. Const.. Art VIII, 
see. 1. Brtlfi2klj ti. Bastel- ,  691. 

The legislative power. hoth as  to the State and to political and administrn- 
t i v ~  sllbdi~.i~ions thereof. is restrained only by the liinitations imposed by the 
State Constitution or that of the United States. Ibid. 

5 Ga. Judicial Power i11 Gmeral. 

The co~lititution:llity of an Act or ordii~ance will not be determi~ircl ill n 
snit to twjoin its enforcement. S o r  will we decide the cluestion of its coniti- 
n~tioilality prior to an attempt to enforce it. .Jut re11 .c. SI IO,~ . .  430. 
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COR'STITUTIONAL LAW-Continued. 

# 12. Monopolies a n d  Exclusive Emolunients and Privileges. 

The State cannot authorize a city to donate its property, or to grant priri- 
leges to one class of citizens not to  be enjoyed by all, except in consideration 
of public services. N. C. Const., Art. I, secs. 2, 7. Hrumley v. Buster, f.331. 

Services rendered by citizens called out to defend their country in time of 
war a r e  regarded a s  "public services" within the meaning of the N. C. Const., 
Art. I, sec. 7. Ibid. 

The Act of the Legislature, authorizing the creation of the Charlotte Vet- 
erans' Recreation Center, Public Laws 1943, ch. 460, is valid, as  the act is for 
a public purpose and in the public interest. Ibid. 

§ 15a. Due Process : I n  General. 

Absence of notice or opportunity to be heard violates the due process of law 
provision. I n  r e  S. v. Gordon, 241. 

The basic elements of a fair  and full hearing on the facts include the right 
of each party to be apprised of all the evidence upon which a factual adjudi- 
cation rests, plus the right to examine, explain or rebut all such eridence. 
Ibid. 

§ 15d. Waiver. 

An order, suspending the imposition or execution of sentence on condition, 
is favorable to the defendant, and when he sits by a s  the order is entered and 
does not appeal, he impliedly consents and thereby waives or abandons his 
right to appeal on the principal issue of his guilt or innocence and commits 
himself to abide by the stipulated conditions. He may not thereafter complain 
that his conviction was not in accord with due process of law. 8. 5. Millev, 
213. 

# 16. What  Constitutes Due Process in  General. 

Whatever may be the effect of ch. 108, Public Laws 1921 (G. S., 31-20, 21), 
i t  does not control rights which accrued prior to  its enactment. N. C. Const.. 
Art. I, secs. 17, 19. Hence, when an original will probated in 1910 is inrali- 
dated by judicial decree, a certified copy thereof recorded in another county 
becomes roid and one who purchases Fith notice of the caveat cannot convey 
any title thereunder, either before or after notice of its invalidity has been 
filed in the county where the certified copy has been recorded. The only pur- 
puse of such certified copy was to give notice of the source of title. TVRite- 
hurst v. dbbott, 1. 

§ 20. S a t u r e  and Extent  of Mandate i n  General. 

Where the certificate of membership in a burial association, a s  well as  the 
general statute relating to such associations, G. S., 58-226, contains the express 
provision that the rules and by-laws of such associations may be modified by 
Act of the General Assembly, members are  bound by subsequent legislation, 
and changes so made a re  not offensive to the constitutional provision against 
the passage of a law which impairs the obligation of a contract. Spearman 
v. Burial Ass~z., 185. 

Laws in force a t  the time of the execution of n contract become a part of 
the convention. This embraces those which affect its validity, construction, 
discharge, and enforcement. Ibid. 
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CONSTITUTIONAL LAW-Continued. 

§ 23. Nature and  Scope of Mandate. 
The Superior Court, in a proper proceeding, having awarded the custody of 

a minor to  an uncle and aunt and thereafter, because of the changed legal 
status of the parties, modified its former order and given the custody of the 
child to  the mother, on application of the mother for a writ of assistance and 
show cause order against the uncle and aunt for failure to  surrender the child, 
a judgment on habeas corpus by a court of another state, to which the child 
had been taken by the uncle and aunt, awarded custody to the father, is  not 
entitled to  full faith and credit here, the record disclosing that jurisdictional 
facts were misrepresented and suppressed in that  proceeding. I n  re  Morris, 48. 

The Federal statute implements the Constitution in requiring that full faith 
and credit be given in each state to  the public acts, records and judicial pro- 
ceedings of every other state, and requires certified copies of records to be 
admitted in evidence when authenticated as  provided by the statute. I t  is  not 
intended to supplant, nor does it  supplant, other modes of proof recognized as  
competent in the jurisdiction where the exemplificatiou is to be made. Kearneg 
v. Thomas,  156. 

§ 25b. Regulation. 
Interstate commerce is protected by Federal law. but the semblance of it  is 

not t o  be used to circumvent the State law. I n  re S. I;. Go+-don, 241. 

5 32. Cruel a n d  Unusual Punishment. 
I n  case of a n  assault with a deadly weapon, the person convicted (or  one 

who pleads guilty) shall be punished by fine or imprisonment, or both, a t  the 
discretion of the court. G. S., 14-33. And, when no time is fixed by the 
statute, imprisonment for two years will not be held to  be cruel or unusual and 
violative of Art. I ,  sec. 14, of the Constitution of North Carolina. S. I;. Cran- 
dull, 148. 

§ 34. Legislative. 
The Federal Government has authority, under i t s  constitutional grant of 

power, to borrow money, Art. I ,  sec. 8, clause 2 and clause 18, to  regulate and 
adjust i t s  contracts within the compass of that power, so that  property in 
them may be subject to  succession by survivorship, according to the terms of 
the contract, irrespective of the succession laws of the state generally applica- 
ble to  that  subject. Erv in  v. Conn and Bank 5. Frederickson, 267. 

The Congress has power, under the Federal Constitution, to authorize the 
Secretary of the Treasury, with the approval of the President, to issue bonds 
of the United States, including therein any restrictions on their transfer, a s  
the Secretary of the Treasury may from time to time prescribe. Ibid. 

The Constitution, Art. VI, clause 2,  grants to  the Federal Gorernment an 
exclusive authority. in order to achieve results, loolring to internal order and 
external security, beyond the reach of any single state. This exclusireness 
is  the life of the powers thus granted; and, when a conflict arises between the 
s tate  and Federal law with regard to the exercise of power within the reaqon- 
able scope of such exclusive grants, i t  seems to us axiomatic that thr state 
law must yield. Ibid. 

Immunity of interference by local law with instrunientalities created for 
the Government of the United States is a familiar principle, frequently applird 
to taxation and many other forms of attempted regulation. Ibid. 

As Federal contracts, bonds of the United States are  governed by Federal 
rather than state law. Ibid. 



AKALYTICAL INDEX. 

CONTEMPT O F  COURT. 

§ 2b. Willful Disobedience to  Court Order. 

An appellate court will not hear and decide a moot question, or one ~ ~ h i c h  
has become such. G. S., 1-277. This does not mean, however, that the trial 
court should withhold available punitive measures for willful failure to com- 
ply with its appropriate decrees. I?% re  Voi-ris ,  48. 

CONTRACTS. 

§ 1. Nature a n d  Essentials i n  General. 

Laws in force a t  the time of the execution of a contract become a part of 
the convention. This embraces those which affect its validity, construction, 
discharge, and enforcement. Spearman v. Burial  I s s n . ,  155. 

Liberty to  contract carries with it  the right to exercise poor judgment as  
well as  good judgment-"as a man consents to bind himself, so shall he be 
bound." Troititzo v. Goodman, 406. 

The right to make a contract is both a liberty and a property right. Cole- 
inan v. Whisnan t ,  494. 

T h i l e  an offer to sell realty remains unilateral and unaccepted, the person 
to whom the offer was made has no equity in the premises and a conveyance 
by the owner iiirolres no breach of legal duty, and where a complete change 
of ownership meanwhile takes place, for example, through survivorship in an 
estate by the entireties, the option terminates. Atkinso% v. Atkinson,  120. 

Where an offer to sell necessitates or contemplates a further agreement of 
the parties in essential matters, the option is invalid. Ibid.  

§ 4. Acceptance. 

While an offer to  sell realty remains unilateral and unaccepted, the person 
to whom the offer was made has no equity in the premises and a conveyance 
by the owner involves no breach of legal duty. and where a complete change 
of o\mership meai~rvhile takes place. for example, through survivorship in an 
estate by the entireties. the option terminates. Atkinson v. Atlcilzsoli, 120. 

S 5. Consideration. 

A quitclaim deed for IancI. without reference to the character of the title, 
is. in the absence of fraud or mistake, a sufficient consideration to support a 
contract: money paid for such a conveyance cannot be recovered back, or a 
plea of fa i lwe  of consideration maintained to a note given for s~ ich  a con- 
veyance. Turp in  v. Jacksorz Countg, 359. 

Coilsicleration is a n  essentiill element of a contract, and want of coasidera- 
tion constitntes legal e x c u e  for nonperformaiice of an executory promise. 
Oolenzaiz v. TVhiswa?.rt, 494. 

There is no consideration for a promise to reimburse plaintiff for injuries 
suffered by her. when plaintiff saved defendant from serious injury or death 
by interposing her~e l f  bet \~een defendant a i ~ d  his assailant in a fight. Har- 
1.111gtolz v. Tnuloi-, 690. 

9 6. F o r m  and  Requisites of Apeenlent  o r  Instrument. 

Oral contracts between real estate broliers and their principals for the sale 
of land of the principal are  enforceable as such. TVhite 1;. Pleasants, 760. 
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3 7f. Relating to Public Officers and Administration. 

The provisions of G. S., 143-129, a re  not applicable to a contract between a 
municipal corporation and a public utility for the purchase wholesale of elec- 
tric current for redistribution through the m~inicipality's local plant. ~~u7le~iz  
?;. L o u i s b a r g ,  53. 

The purpose of G. S., 143-129, is to  prevent favoritism. corruption, fraud. 
and imposition in the awarding of public contracts by giving notice to the 
prospectire bidders and thus assuring competition. which in turn guarantees 
fair  play and reasonable prices in contracts i n ~ * o l ~ ~ i n g  the expenditure of a 
substantial amount of public money. I b i d .  

The statute ( G .  S., 143-129) applies only to contracts in relation to  supplies 
and materials where the bidders hare the right to name the price for ~ ~ l i i c h  
they are willing to furnish the same. I t  has no application whatever to a 
contract between a municipality and a public utility, where there can be no 
competition between bidders because the municipality or the State has the 
power and authority to fix the price of the service to be rendered or the com- 
modity to be furnished. I b i d .  

I t  is a general rule that officers of a municipal corporation, in the letting 
of municipal contracts, perform not merely ministerial duties but duties of a 
jndicial and discretionary nature, and that courts, in the absence of fraud or 
palpable abuse of discretion, have no power to control their actions. I b i d .  

Where a municipality decides to  abandon the generation of electricity by 
the use of Diesel engines and substitute therefor electricity purchased whole- 
sale for distribution through its electric plant, and in pursuance of such 
change of policy, advertises a sale of i ts  Diesel engines, under G. S., 16C-59, 
there is no sale by such municipality of its electric plant requiring approval 
of a majority of the qualified voters under G. S., 160-2 ( 6 ) .  I b i d .  

3 8. General Rules of Construction. 

Where the subject of controversy is covered by exchanges in writing between 
the partiei. manifesting no ambiguity which would require resort to extrinsic 
evidence. or consicleration of disputed fact, the construction is for the court. 
Atki~rsokl c. 4tl;inso~, 120. 

Laws in force a t  the time of the execution of a contrnct become a part of 
the conrentioi~. This embraces those which affect its mlidity, construction. 
discharge. and enforcement, Spenrnlcru r .  Rziric17 Sss~l . .  18.5. 

a 1 lb.  Conditions Precedent. 

An option or offer i i  just as  much subject to the law of conditional de l i~cry  
as  any other inctrnmrnt: and nhere the delivery imposes a condition pre edent 
to the effectiveness of tlir option itself, it cannot be convertrd into a contract 
without performing the condition. I t  takes the act of both partief to consum- 
inate contract. Lc~ircr  Rhopc v. Rosciltl~nl, 316. 

a 16. Performance or Breach: In General. 

I n  a snit where it  apprnrs. from a liberal construction of plaintiff's plead- 
ings, thnt his allegations a s  to conspiracy and fraud by defendants in connec- 
tion n-ith securing p1:rintiff's patent, the validity of which is not challenged. 
are  incidental and by way of inthiccn~rnt to the graramen of the complaint, 
wliich is that 1)lilintiff's rights under the patent to make use of and vent1 the 
patent appliances 11:lre I)ecn tortionsly interfered with by clefendants to plain- 
tiff's clanlnge, and thnt ltlnintiff is entitled to compensntion or royalties upon 
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the use of the patented devices by defendants a s  licensees, in accordance with 
a n  agreement, the State court is not without jurisdiction and demurrer on that  
ground cannot be sustained. Coleman v. Wlzisnant, 494. 

Unlawful interference with the freedom of contract is  actionable, whether 
i t  consists in maliciously procuring the breach of a contract, or in preventing 
the making of a contract, when done, not in the legitimate exercise of defend- 
ant's own rights, but with design to injure the plaintiff, or to gain some 
advantage a t  his expense. Ibid. 

A simple contract of agency for the sale of land for an indefinite and 
unstated time is generally revocable, in good faith, a t  any time before the 
broker makes the sale, or produces a purchaser who is ready, willing and able 
to buy on the terms set forth by the principal. White v. Pleasants, 760. 

Where a broker has made a sale of land, or has produced a purchaser who 
is ready, willing and able to  buy on the terms set forth by the principal, the 
principal, although having the power, has no legal right, without incurring 
liability for the wrongful termination, to revoke the broker's agency to sell. 
Ibid. 

8 18 JJ1. Actions: In General. 

A plaintiff may not sue for rescission of a contract and i ts  breach a t  the 
same time. The one is in disaffirmance of the contract; the other in its affirm- 
ance. Troitino v. Goodman, 406. 

§ 21. Pleadings. 

I n  a suit where it  appears, from a liberal construction of plaintiff's pleacl- 
ings, that his allegations a s  to  conspiracy and fraud by defendants in connec- 
tion with securing plaintiff's patent, the validity of which is  not challenged, 
a re  ibcidental and by way of inducement to the gravamen of the complaint, 
which is  that plaintiff's rights under the patent to make use of and vend the 
patent appliances have been tortiously interfered with by defendants to plain- 
tiff's damage, and that plaintiff is entitled to compensation or  royalties upon 
the use of the patented derices by defendants a s  licensees, in accordance with 
a n  agreement, the State court is not without jurisdiction and demurrer on that 
ground cannot be sustained. Colenzan v. Whisnant, 494. 

I n  a suit to avoid the effects of a contract, the execution of which is  ad- 
mitted, plaintiff alleging coercion by defendants in procuring his signature, 
where no facts are  alleged by plaintiff upon which coercion may be predicatecl 
and there a re  no allegations of fraud, the assertions of plaintiff are  mere coa- 
clusions of the pleader, and demurrer to the allegations of coercion was prop- 
erly sustained. Ibid. 

I n  a suit to avoid for want of consideration the sale of an interest in a 
patent and to recover damages for unlawful interference by defendants with 
plaintiff's efforts to realize on his invention, where plaintiff alleges that. while 
defendants own three-quarters of his patent and have paid the patent fees and 
some expenses and a small amount for  another similar patent, plain-tiff owns 
a one-quarter inteqest in the patent, and that defendants hare appropriated 
his patent to their own use. and for  two years have consistently and contiiun- 
ously prevented plaintiff from making contracts for the exercise of his right in 
relation to his patent, preventing his using the patent himself or licensing 
i ts  use by others or manufactwing the patented articles for sale. by threats 
of snits against those with whom plaintiff has attempted to deal, an actionable 
wrong is  set out which is not vulnerable to demurrer. Ibid. 
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§ 24. Instructions. 

I n  a n  action by plaintiffs against defendant to recorer on contract for serr- 
ices performed, where defendant pleads that plaintiffs, subcontractors for 
defendant under contract to process clothing, bedding, etc., for Army bases, 
though paid in full, failed to  perform the services a s  agreed, to  the damage 
of defendant, who was compelled himself to retransport the'clothing, etc., and 
do the work over again to  comply with his customer's contract, there being 
evidence offered in support of the contentions of both plaintiffs and defendant, 
i t  was error for the court to charge the jury that, should they answer the issue 
in favor of plaintiffs to  any amount, i t  would constitute a finding that the 
contract was a s  plaintiffs contend and defendant mould not be entitled to 
recover allything except what a breach of the contract had cost him, as  such 
charge expressly excludes expenses incurred in correcting the defective work 
of plaintiff and money received for services plaintiffs failed to render. Cald- 
we l l  v.  ~ l l c C o r k l e ,  171. 

§ 25b. Assessment of Damages by Jury. 

If  the controverted issue of breach of contract is resolved against plaintiffs, 
in an action for  service rendered thereunder against defendant, who has 
pleaded breach and counterclaim for damages, then defendant is entitled to 
recover the losses which naturally and proximatly result from the nonperform- 
ance and which were reasonably in the minds of the parties a t  the time of its 
making. Ca1du;ell v. McCorkle, 171. 

I n  actions for  breach of contract, the damages recoverable are such a s  may 
reasonably be supposed to h a r e  been in the contemplation of the parties when 
the  contract was made. The injured party is  entitled to full compensation 
for  his loss, and to be placed as  near a s  may be in the condition which he 
mould have occupied had the contract not been breached. But he is not en- 
titled to  enrichment. Troit ino v. Goodman, 406. 

Whether special damages, arising from the breach of a contract, may be 
regarded a s  within the contemplation of the parties, and therefore recoverable, 
would clepenil upon the information communicated, or the lrnomledge of the 
parties a t  the time, and the reasonable foreseeability of such damages. Ibid.  

Where plaintiff purchased from defendant road machinery, which defendant 
agreed to put in first-class condition for immediate use and also to secure 
leases thereon, on commission and a t  current rentals, for a t  least three months 
o r  until plaintiff sliol~ld need the machinery, upon defendant's failure both to 
repair and lease, the proper measure of damages is, not necessarily the differ- 
ence between the purchase price and the value of the machinery, but the differ- 
ence between its actual value and what its value would have been had it  been 
put in first-class condition for immediate use. plus a fair  rental value for a 
period of three months less commissions on such value. If the plaintiff paid 
a n  extravagant price for the machinery, he is not to recover for this slothfnl- 
ness, in the absence of an allegation of fraud or  overreaching. Ib id .  

I n  an action for breach of contract in the sale of machinery, where plaintiff 
has  been allowed as  damages the difference between the actual value of the 
machinery and what its value would hare been had it  been put in first-class 
condition for  immediate service, plaintiff cannot also recover sums expended 
by him in an effort to put the machinery in condition for operation and service. 
He cannot recover the difference in value and alho the cost of eliminating this 
difference. Ib id .  
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While the courts are  not disposed to permit one R-110 breaches his contract 
without any valid excuse to prescribe the rights of the innocent party, never- 
theless, one who is injured in his person or property by the ~ ~ o a g f u l  or 
negligent act of another is required to protect himself from loss, if he can 
do so with reasonable exertion or a t  trifling expense; and ordinarily, he will 
be allowed to recover from the delinquent party o n l ~  such damages as  he 
could not, with reasonable effort, hare avoided. I b i d .  

§§ 26, 27. Grounds, Nature and Essentials of Right of Action: Actions. 
Unlawful interference with the freedom of contract is actionable, whether 

i t  consists in maliciously procuring the breach of a contract, or in preventing 
the maliiilg of a contract, when done, not in the legitimate exercise of defend- 
ant's own rights, but with design to injure the plaintiff, or to  gain some advan- 
tage a t  his expense. Colenzatz v. TVhisnant. 494. 

Malicious motive makes a bad act worse. but it  cannot make that wrong 
which in i ts  own essence is lawful. Bruton v. Smith, 684. 

An action caanot, in general, be maintained for inducing a third person to 
break: his contract with plaintiff; the consequei~ce after all being only a brolien 
contract, for which the party to the contract may have his remedy by suing 
upon it. I b i d .  

In an action by plaintiff to recover damages of the appealing defendant, the 
complaint alleging a contract between plaintiff and the other defendants for 
the purchase by plaintiff of certain lands and the timber thereon, which con- 
tract the appealing defendant maliciously and wrongfully prevented the other 
defendants from complying with. by offering the other defendants a price 
greatly in excess of that in the plaintiff's contract and the appealing defend- 
an t  thereafter acquiring a deed to the said lands and timber, the resulting 
loss to plaintiff is dnrnnunz whsqzte injuria and there was error by the court 
below in overruling a demurrer to the complaint. Ibirl. 

CORPORATIOKS. 

§ 13b. Transfer and  Ownership. 

In a suit in this State against an individual and a corporation, both citizens 
of Delaware, to prerent the transfer of stocli in the corporate defendant 
belonging to plaintiff, where. prior to time for answering, the indiridual de- 
fendant on special appearance moved to dismiss for want of se r~~ice .  nncl the 
corporate defendant also moved to dismiss for want of service on the indi- 
vidual and for lack of jurisdiction of the subject matter, an order by the 
court, impounding the stocli and dissolving a temporary restraining order 
against the individual. was proper and suffices to protect the corporate defend- 
ant  from any failure to transfer the stock. H o l l u d a ~  c. Cr~nernl  Jfotors C'oi,p., 
230. 

Where an action, to compel tlefendant corporation to transfer to the plain- 
tiff upon its books certain shares of stock which had been issued to one 31 ant1 
others. was based upon the :~llegation that these shares had been rndoiwtl 
and transferred to plaintiff, which Tvas denied in the answer and I)g ;tffidarit 
of 11. in support of a motion by the defendnnt that 11 nntl others claiming 
ownership of the stock be made parties. there w ; ~ s  error in the dcni:il of ,s11c11 
motion. 31 and his associates haring a right to be heard. Grin11 ct 1.o.s~. Iuc . .  
v. Mi+zcrals Corp., 434. 
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§ 17. Corporate Powers and  Liabilities: I n  General. 
For the purpose of promoting loyalty and good mill between itself and i ts  

employees, by providing financial assistance in emergencies to certain of its 
employees and their dependents, thereby relieving suffering and helping such 
employees when they a re  unable to  help themselves, a corporation, employing 
about 500 operators in an isolated village, mag transfer such funds, as  may 
be reasonably necessary to carry out this purpose, to a trust foundation to be 
administered by a corporate trust company and a committee of employees, 
and the expenditure of such corporate funds is an ordinary and necessary 
expense of the corporation. Trust Co. v. Steele's Xills, 302. 

COUNTIES. 

1. Powers and  Functions: In General. 
Every county is a body politic and corporate and has only such powers a s  

a r e  prescribed by statute, and those necessarily implied by law, and s w h  
powers can only be exercised by the board of commissioners, or in pursuance 
of resolution adopted by the board. G.  S., 153-1. Hence, in order to malie a 
valid and binding contract, the board of commissioners must act in i ts  corpo- 
rate  capacity in a meeting duly held as  prescribed by law. Ins~uancc  Co. v. 
Cuilford County, 293. 

Where a board of county commissioners by resolution requested the sur- 
render of a license to sell wine, which request was declined by the licensee, 
on the assumption that  such action by the commissioners was invalid and 
unconstitutional, such licensee has an adequate remedy a t  lam. should the 
commissioners undertake to enforce their resolution or to  prevent the exer- 
cise of the privilege granted by the license. Jarrell  v. Snow, 430. 

§ 5. County Conmiissioners. 
The courts determine whether a given project is a necessary expense of a 

county, but the board of commiskioners for the county determine, i11 their dis- 
cretion, whether such project is  necessary or needed in the designated locality. 
Insurance Go. v. Guilford County, 293. 

Every county is a body politic and corporate and has only such powers a s  
a re  prescribed by statute, and those necessarily implied by law, and such 
powers can only be exercised by the board of commissioners, or in pursuance 
of resolution adopted by the board. G.  S., 153-1. Hence, in order to make a 
valid and binding contract, the board of commissioners must act in its corpo- 
rate  capacity in a meeting duly held as  prescribed by law. Ibid. 
§§ 9, 10. 

Where plaintiff lent money to an individual evidenced by a promissory note, 
with a n  understanding between plaintiff, such individual and defendant, a 
county, that, with the money so furnished, the individual would purchase a 
certain piece of realty in said county and erect thereon a building to be used 
by the county for municipal purpose&, securing the plaintiff by a deed of trust, 
the county also conttacting with the individual to purchase from him, within 
a specified time, the said property by deed, reciting that the conveyance was 
subject to  the debt and deed of trust, which the county assumes and agrees to 
pay, all  of which was done, no trust or agency is  created, and until o r  unless 
there be a reformation of the deed, the note and deed of trust, the legal 
remedy of foreclosure, under the terms of the dwd of trust or by civil action, 
mould seem to be available to plaintiff. On the other hand, the provisions in 
the deed from the individual to the county, by which the coullty undertook to 
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assume and agreed to pay the indebtedness t o  the plaintiff secured by the deed 
of trust, is not enforceable as  an express contract. Const. of N. C., Art. VII, 
sec. 7, Art. V, sec. 4. Insurance Co. v. Guilford Coun,ty, 293. 

Every county is a body politic and corporate and has only such powers as  
a r e  prescribed by statute, and those necessarily implied by law, and such 
powers can only be exercised by the board of commissioners, or in  pursuance 
of resolution adopted by the board. G. S., 153-1. Hence, in order to make 
a valid and binding contract, the board of commissioners must act in i ts  corpo- 
rate capacity in a meeting duly held a s  prescribed by law. Ibid. 

The Legislature has prescribed the machinery by which a county may issue 
lawful and valid obligations for public purposes and necessary expenses, and 
pledge its faith, G. S., Art. 9, 153-69, et seq. And the Legislature has expressly 
provided that  approval by the Local Government Commission of bonds or 
notes of a county, or other governmental unit, shall not extend t o  or be re- 
garded as  an approval of the legality of the bonds or notes in any respect. 
G. S., 159-12. Ibid. 

COURTS. 
5 la .  In General. 

This Court's jurisdiction is derivative and where the Superior Court was 
without jurisdiction to  entertain an appeal from a county criminal court, this 
Court has none. No circumstance or  condition is sufficient justification for the 
assumption of jurisdiction not possessed. S. v. Miller, 213. 

The Superior Court has jurisdiction in actions t o  enforce the Emergency 
Price Control Act of 1W2, regardless of the amount of the penalty or penalties 
demanded in good faith, if in addition thereto the plaintiff seeks to recover 
reasonable attorney's fees, since such fees a r e  mandatory upon reco17ery by 
plaintiff. Hilgreen v. Clealzers & Tailors, Inc., 656. 

5 3. Jurisdiction After Orders or Judgments of Another Superior Court 
Judge. 

Under G. S., 7-74, a judge assigned to a district is  the judge thereof for six 
months, and within the period of such assignment has jurisdiction of all "in 
Chambers" matters arising in the district. Ridenhour v. Ridenhour, 508. 

5 4 Sc; . Records. 
The power to  correct the minutes and records t o  make them speak the truth 

is within the discretion of the judge holding the court. N. v. Morgan, 549. 

5 11. Administration: In General. 
The Federal Government has authority, under its constitutional grant of 

power, to borrow money, Art. I, sec. 8, clause 2 and clause 18, to regulate and 
adjust its contracts within the compass of that  power, so that property in 
them may be subject to  succession by survivorship, according to the terms of 
the contract, irrespective of the succession laws of the state generally appli- 
cable to that  subject. Ervin v. Conn and Bank v. Prederickson, 267. 

The Constitution, Art. VI, clause 2, grants to  the Federal Government an 
exclusive authority, in order to  achieve results, looking to internal order and 
external security, beyond the reach of any single state. This exclusiveness 
is the life of the powers thus granted; and, when a conflict arises between 
the state and Federal law with regard to  the exercise of power within the 
reasonable scope of such exclusive grants, i t  seems to us axiomatic that the 
state law must yield. Ibid. 
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Immunity of interference by local law with instrumentalities created for 
the Government of the United States is  a familiar principle, frequently applied 
to tasation and many other forms of attempted regulation. Ibid. 

As Federal contracts, bonds of the United States a r e  governed by Federal 
rather than state law. I t i d .  

A11 parties, to  litigation growing out of a contract relative to the ownership 
and use of a patent, being citizens and residents of North Carolina, and the 
execution of the contract and all the transactions thereunder and all  acts com- 
plained of having taken place in this State, Federal anti-trust laws have no 
application thereto. Coleman v. Whisnant ,  494. 

I t  is  a fundamental principle of law that remedies a re  to be governed by 
the laws of the jurisdiction where the suit is brought. The lea fori  deter- 
mines the time within which a cause of action shall be enforced. Saver v. 
Henderson, 642. 

3 13. Transitory Oauses of Action in Tort. 
In  an action for damages against a physician or surgeon for malpractice, the 

standard of the defendant's duty in the premises, a s  affecting his liability for 
negligence, must be determined by the law of the place where the tort was 
committed. Buclcner v. Wheeldon, 62. 

The actionable quality of the defendant's conduct in inflicting injury upon 
the plaintiff must be determined by the law of the place where the injury was 
done. Harper v. Harper and W i c k h a m  v. Harper, 260. 

The South Carolina guest statute, S. C. Code, see. 5908 (I), a s  interpreted 
by the Supreme Court of that  State, comes to this: I f  the negligent failure to 
exercise due care was the result of mere inadvertence o r  casual inattention, 
i t  is  simply negligence and a guest passenger may not recover. On the other 
hand, if there was a conscious failure to be careful for  the safety of others 
or to observe the rules of the road, then a n  inference of recklessness is per- 
missible. And, when there is  testimony tending to show that  defendant failed 
to keep a proper lookout or to  observe the positive commands of the traffic 
statute, it is  for the jury to  say, under all  circumstances, whether such conduct 
evidences a heedless and reckless disregard of the rights of others. Ibid. 

CRIMINAL LAW. 

I. Na tu re  a n d  Elements  of Crimes. 
2. In tent ,  Willfulness. S. v. Mur- 

dock, 224; Bruton v. Smith,  584. 

111. P a r t i e s  a n d  Offenses. 
8. Principals.  S. v. Williams, 182. 

IV. Jurisdiction a n d  Tenue. 
141h. Appeals to Superior Court. S. 

v. Crandall ,  148. 

V. s r r a i g n m e n t  a n d  Pleas. 
17. P lea  of Guilty and  Nolo Con- 

tendere. S. v. Crandall ,  148. 

YI I .  Evidence. 
28a. Presumpt ions  a n d  Burden of 

Proof. S. v. Brown, 22. 
28c. Proof of In tent .  Ib id ;  S. v. 

Murdock, 224. 
31a. Subjects of Expe r t  a n d  Opinion 

Evidence in General. S. v. Mays, 
486; S. v. Peterson, 540. 

31d. Footprints.  S. v. Nays,  486. 
31f. IdentiAcation by Sight  or Ap- 

pearanca. S. v. Sutton, 332. 
31g. Qualification of Experts.  S. v. 

Peterson, 540. 
31h. Examinat ion  of E x ~ e r t s .  S. v. 

Mays, 486. 
32a. Circumstantial  Evidence: I n  

General. S. v. Davenport,  13; S. 
v. Smith,  78; S. v. Matheson, 
109: S. v.  Sutton. 332. 

33. Confessions. S. v. Matheson, 
109; S. v. Crandall ,  148; S. v. 
Lord, 354; S. v. Mays, 486; S. v. 
Brooks, 662; S. v. Wise, 746. 

34b. F l ight  a s  Implied Admission of 
Guilt. S. v. Matheson, 109. 

38a. Photographs .  S. v. Mays, 486. 
40. Charac ter  Evidence of Defend- 

a n t  a s  Substantive Proof.  S. v. 
Scoggins, 71. 

41b. Cross-examination of Witness. 
S. v. Sutton, 332. 
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C R I M I N A L  LAW-Continued.  

41d. Evidence Competent  f o r  Purpose  
of Impeaching  Witness.  S. v. 
Br i t t ,  364. 

41e. Evidence Competent f o r  Purpose  
of Corroborating Witness.  S. v. 
Scoggins, 71; S. v. Sutton,  332. 

42. Hearsay  Evidence.  S. v. Hill ,  
74; S. v. Smi th ,  78. 

VIII. Trial. 
44. Time of Trial  a n d  Continuance.  

S. v. Morgan, 549. 
48b. Evidence Competent  for  Re-  

str icted P u r l ~ o s e .  S. v. Sutton,  
332; S. v. E r i t t ,  364. 

48c. Admission of Evidence. S. v. 
Hill, 74; S. v. Brooks,  662. 

SOc. Appointment of Prosecution in 
Absence of Solicitor. S. v. Mor- 
g a n ,  549. 

52b. S o n s u ~ t .  S. v. Scoggins, 71; 
S, v. Hill, 74; S. v. Murphy, 115; 
S, v. Heglar.  220; S. v. Murdock, 
224; S. v. Gordon, 75i. 

53a. F o r m  a n d  Sufficiency of Ins t ruc-  
tions in General .  S. v. Davis,  
117; S. r. F r e n c h ,  2iG; S. v. 
Brooks,  6G2. 

53b. Applicability to  Counts a n d  Evi- 
c l~nce .  S. v .  Suttoli, 332. 

53e. Expression of Oginion a s  to  
Weight  and  Sufficiency of Evi -  
dence. S. 7. Scoggins, 71. 

53f. Requests for Instructions.  I b i d ;  
S. v. Morgan, 549. 

53g. Contention a n d  Objections a n d  
Exceptions to  Instructions.  S. 
r. Smith ,  78; S. r. I saac ,  310; 
S. v. Bri t t ,  364. 

H a v e  J u r y  Redeliberate.  S. v. 
Per ry ,  174; S. v. Wise, 746. 

64f. Conviction on Less  Degree of 
Crime. S. v. Morgan, 549. 

IX. Motions After Verdict. 
55, Jurisdiction of Court  t o  H e a r  

a n d  Determine Motions After 
Verdict. S. v. G r a h a m ,  21i. 

59. Motions to Set Aside T7erdict a s  
Being Cont rary  to  W e i g h t  of 
Evidence. S. v. Sutton,  332. 

X. Judgment and Sentence. 
60. Conformity t o  Verdict .  S. v. 

Murphy, 115. 
Gla. Formalit ies a n d  Requisites:  I n  

General. I n  r e  P a r k e r ,  369. 
62, Conditional a n d  Al te rna t ive  

.Judgments. S. v. Miller, 213; 
S. v. G r a h a m ,  217. 

62 1% .Concurrent a n d  Cumulative Sen- 
tences. In  r e  P a r k e r ,  369; S. v. 
S tu t t s ,  64i. 

63. Suspended J u d g m e n t s  a n d  Exe- 
cutions. S. v. Miller. 213. S. 7.. 

G r a h a m ,  217; S. v. Marsh,  648. 

XI. Costs. 
65. V a l ~ d i t y  and  At tack .  S v. 

G r a h a m ,  217; S. v. Sut ton ,  332. 

XII. Al~peal in Criminal Cases. 
68a. Right  of S t a t e  to  Appeal. S. v. 

Mitchell, 42. 
76. Certiorari .  S. v. Miller, 213. 
,." , i .  T h e  Record. Thid. 
80. Prosecution of Appeals and  Dis- 

missal .  S. v. Will iams, 275. 
64b. Form,  Sufficiency, a n d  Effec t  of 8lc. Prejudicial  and  Harmless  E r -  

T7er(lict. S. v. J lurphy,  115; S. ror. S. v. Matheson, 109; S. r 
v. Per ry ,  174; S. v. Sutton,  332; Brooks,  662. 
S. r. Wise, 746. 83, Proceedings in Lower Court  

54r. Ren<lilion a n < l  Accel>tnnce of After Remand.  S. v. Murphy, 
Verdict a n d  Pol?-er of Court  to  115. 

2. Intent, Willfulness. 

I n t e i l t  b r i n g  a mental att i tude, it must ordinarily be proven by c i r c n m i t a n -  

tial t ~ v i d e i i c e .  tha t  i s ,  by p r o v i n g  facts from which the f a c t q  sought to be proren 
m a y  I)r inferred. 8. Q. Murdock ,  224. 

J I : ~ l i c i o n i  motive makes a bad act worse. but it c a i ~ i l o t  make t h a t  w r t r n g  

which ill i t \  own e-ence is Ianful. B r u t o n  c. SnzitR, 884. 

fj 8. Prinripals. 

W h r 1 ~ ~  t w o  persons are present. encouraging each other in  a common purpose 
r e s u l t i n g  in a homicide, both are principals and e q u a l l y  guilty. S. Q. W i l l r n ~ i ? ~ ,  
182. 

, h i  a i d e r  ; u i d  abettor is one who advises, counsels, procures o r  encour:lges 
nno th r r  to commit a crime. whether p e r s o i m l l y  present or not a t  the time :1nd 

p1:we of t he  commission of the o f f e n s e .  I b i d .  

fj 14 4 / 2 .  Apprals to Superior Court. 
Where a c l e f e n c l ~ u ~ t  pleads guilty in n court  inferior to the Superior Court, 

such as a recorder's c o u r t ,  and that fact appears upon the face of the record 
as it comri  to the Sulrerior Court on his appeal from a judgment of the infe- 



ANALYTICAL INDEX. 837 

rior court. his appeal callnot call into question the facts charged, but brings up 
for review only matters of law, and the defendant is  not entitled to a trial 
de ?loco. S. v. Crandall, 148. 

§ 17. Plea of Guilty and  Kolo Contendere. 

The retraction or withdrawal of a plea of guilty, made by a defendant in a 
recorder's court, is not a matter of right when the case has been appealed to 
the Superior Court, and motioil to be allowed to so retract is  addressed to the 
sound discretion of the court. R. v. Crandall, 148. 

Where a defeildant pleads guilty in a court inferior to the Superior Court, 
such a s  a recorder's court, and that  fact appears upon the face of the record 
a s  i t  comes to the Superior Court on his appeal from a judgment of the infe- 
rior court, his appeal cannot call into question the facts charged, but brings 
up for  review only matters of law, and the defendant is not entitled to a trial 
de nozo. Ib id .  

A plea of guilty is not only an admission of guilt, but is a formal confession 
of guilt before the court in ~ ~ h i c h  defendant is arraigned. Ibid. 

Where a plea of guilty is general it  covers all offenses charged in the \Tar- 
rant  or in the indictment. Ibid.  

§ 28a. Presumptions and  Burden of Proof. 

Where there mas no special plea, in a criminal prosecution, that shifted 
the burden upon the defendant to shorn anything to the satisfaction of the 
jury. the State must prove b e ~ o n d  a reasonable doubt every essential element 
of the crime charged, including intent; and there is error for the court to 
instruct the jury to bring in a verdict of not guilty, if i t  appears to their satii-  
faction from the e~idence that the defendant acted in good faith. S. c. 
Brown ,  23. 

§ 2 8 c .  Proof of Intent.  

The refusal of a passenger on a street car, or other passenger vehicle, to 
move to another seat when requested to do so by the driver, when necessarx 
to carry ont the purpose of providing separate seats for white and colored 
passengers, constitutes prima facie evidence of an intent to violate the statute, 
but does not shift the burden of proof. While i t  is no longer necessary to 
show willfulness, under G. S., 60-136, the State must show beyond a reasom 
able doubt that the defendant iiltentionnlly violated the statute. S. 2;. Brotc~t ,  
22. 

Intent being a mental attitude, it  must ordinarily be proven by circumstan- 
tial evidence, that is, by proving facts from which the facts sought to be 
proven may be inferred. A'. 1:. Jhrtlocli, 221. 

3 31a. Subjects of Expert and Opinion Evidence i n  General. 

In  a prosecution for murder, where, after n proper foundation r a s  laid for 
the question, a physician who had examined the body was asked by the State 
his opinion as  to the cause of death and replied, "My opinion is that she died 
from suffocation from the clre,qs being crammed over her a i r  passages," such 
expert testimony is  proper and competent, mid there being no objection to the 
answer and no n~otion to strike, the prisoner waived any ground for objection 
to so much of the aiiijwer as may not be responsive to the question. S. c. 
V a l j s ,  486. 

Ordinarily opiiiion evitleiice of a lay witness is not admissible. I t  is the 
prorince of the jury to decide what inferences and conclusions are warranted 
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by the testimony. Such evidence is admissible only when a person of ordinary 
experience would not be capable of forming a satisfactory conclusion unaided 
by expert information from one who has special learning, skill, or experience 
in  the matter a t  issue. S. v. Peterson, 540. 

3 31d. Fimtprints. 
I n  a prosecution for  murder, an exception for that the court admitted testi- 

mony a s  to the similarity of the footprints of defendant and certain prints 
found a t  and about the premises, where the crime was committed, cannot be 
sustained. The condition of the prints only goes t o  the weight of the eridence. 
I t  is  likewise permissible to  offer in evidence a cast or moulage of such foot- 
prints. S. v. Mays, 486. 

8 31f. Identification by Sight or Appearance. 
Evidence of prosecutrix, in a trial on an indictment charging rape, that, 

when confronted with defendant in the sheriff's office the day after alleged 
crime was committed, she said "that is the man," and that  defendant made no 
denial or reply, was clearly competent for the purpose of corroborating the 
witness' former testimony that  defendant was the man who assaulted her. 
S. v. Sutton, 332. 

8 31g. Qualification of Experts. 
Refore opinion evidence is admissible a witness must qualify a s  an expert 

in that  field of knowledge. The preliminary question of competency is for  the 
presiding judge and ordinarily his ruling is conclusive. S. v. Petemon, 540. 

8 31h. Examination of Experts. 
I n  a prosecution for  murder, where, after a proper foundation was laid for 

the question, a physician who had examined the body was asked by the State 
his opinion a s  to the cause of death and replied, "My opinion is  that she died 
from suffocation from the dress being crammed over her a i r  passages," such 
expert testimony is proper and competent, and there being no objection to 
the answer and no motion to strike, the prisoner waived any ground for objec- 
tion to so much of the answer a s  may not be responsive to the question. S. v. 
Mags, 486. 

8 32a. Circumstantial Evidence: In General. 
The gift of defendants or of a defendant, in a criminal prosecution for forni- 

cation and adultery, must be established in almost every case by circumstantial 
evidence. I t  is never essential to conviction that  a single act of intercourse 
be shown by direct testimony. S. v. Davenport, 13. 

On a prosecution upon indictment charging fornication and adultery, where 
the State's evidence tended t o  show that defendants were constantly together, 
day and night, on the streets and in several different homes maintaind by the 
male defendant, and that  they were arrested late a t  night in one of these 
homes, no other person being in the house a t  the time, both defendants coming 
out of the same bedroom, there was sufficient evidence to support a conriction 
and motion for nonsuit was properly denied. Ib id .  

Testimony of a witness that, on hearing her daughter screaming, she said 
to defendant, "E., what in  the world is the matter?" and defendant replied 
that  his wife had told a damn lie on him and he had tried to break her damn 
neck, is competent in a criminal prosecution for arson, defendant being charged 
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with the burning of his mother-in-law's home where his wife and daughter 
had taken refuge in consequence of marital trouble. S. v. Smith, 78. 

I n  a prosecution for murder the testimony of a taxi driver tha t  prisoner, 
when fleeing from the scene of the alleged crime, commandeered his taxicab 
with gun in hand, said he had killed deceased and threatened to kill the wit- 
ness if he let the cops catch him, is competent. S. v. Matheson, 109. 

There was no error, on trial for  rape, in excluding evidence, sought to be 
elicited from a witness on cross-examination by defendant's counsel, a s  to the 
crowded condition of a certain highway about the time of the alleged crime, 
i t  nowhere appearing that  there were any people a t  o r  near the scene of the 
alleged crime a t  the time of its commission and all the evidence for the State 
tending to show that  such crime was committed on a side road, off the said 
highway. S. v. Sutton, 332. 

8 33. Confessions. 
In  a prosecution for  murder the testimony of a taxi driver that  prisoner, 

when fleeing from the scene of the alleged crime, commandeered his taxicab 
with gun in hand, said he had killed deceased and threatened t o  kill the wit- 
ness if he let the cops catch him, is  competent.. S. v. Mutheson, 109. 

A plea of guilty is not only an admission of guilt, but is a formal confession 
of guilt before the court in  which the defendant is arraigned. S. v. Grandall, 
148. 

A statement in the nature of a confession, made voluntarily to officers after 
his arrest by a prisoner charged with a capital crime, is  competent and admis- 
sible a s  evidence. I t  is not essential that  the officers should have cautioned 
their prisoner that  any statement he might make could be used against him 
and that  he was a t  liberty to refuse to  answer questions o r  to make any state- 
ment and that such refusal o r  failure to  make any statement could not be 
used against him. S. v. Lord, 354. 

A confession, prima facie voluntary and admissible, is  proper and competent 
as  evidence. no fact o r  circumstance tending to impeach its voluntariness being 
made to appear. 8. a. Mays, 486. 

The con~petency of an alleged confession is a preliminary question for  the 
trial court, to  be determined, after hearing evidence of the circumstances 
under which the confession was given, both for the State and for  the defend- 
ant. 8. c. Broolcs, 662. 

Exception to the admission of testimony of the officers, a s  to confessions 
made by prisoner in a prosecution for murder, cannot be sustained, where the 
record does not disclose that  defendant requested further inquiry or  findings 
by the court, or offered evidence to controvert the statement of the officers, 
who testified that, upon arresting defendant, they warned him of his rights 
and advised him that any statement he made would be used against him. 
There is  nothing to rebut the presumption that  the confessions were volun- 
tarily made. S. v. Wise, 746. 

8 34b. Flight as Implied Adniission of Guilt. 
I n  a prosecution for murder the testimony of a taxi driver that  prisoner, 

when fleeing from the scene of the alleged crime, commandeered his taxicab 
with gun in hand, said he had killed deceased and threatened to kill the wit- 
ness if hc let the cops catch him, is  competent. S. v. Matheson, 109. 
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fj 38a. Photographs. 

Photographs to  illustrate the testimony of witnesses, in a prosecution for 
murder, respecting wounds found on the body of deceased were competent; 
and being admitted. it  was not improper to permit the jury to see them. 
Otherwise they mould neither corroborate nor explain. S. 2;. Xays, 486. 

5 40. Character Evidence of Defendant a s  Substantive Proof. 

On trial under an indictment for manslaughter, no prejudicial error may be 
predicated upon failure of the court to  charge the jury that evidence of good 
character of defendants should be considered as  substantive evidence. i!l the 
absence of a request so to charge. S. v. Scoggins, 71. 

fj 4lb .  Cross-examination of Witness. 

An exception by defendant, in a prosecution for rape, to the court':: permit- 
ting a State's witness, over objection, to  testify to a statement made to him by 
defendant's sister-ill-law, in the absence of defendant, as  to where defendant 
worBed, is untenable for the reason that  the statement assailed was in direct 
answer to an interrogatory proponnded by defendant's counsel. S .  v. Sutton, 
332. 

3 41d. Evidence Competent for  Purpose of Impeaching Witness. 

On trial upon an indictment for homicide, i t  is competent for the State to 
contradict the testimony of defendant's wife, by showing prior inconsistent 
statements made by her, and a person, to whom the said wife made such con- 
tradictory statements, is a competent witness for that  purpose. S.  2.'. Britt, 
364. 

In  a criminal prosecution, where the State offered evidence of statements 
made by defendant's wife, as  to the circumstances of the killing, inconsistent 
with her testimony for defendant, and defendant failed to request that same 
be considered only for the purpose of impeaching or contradicting his wife's 
testimony, such evidence becomes substantive and a contention of the State 
based thereon, given in the charge to the jury, without objection a t  the time, 
will not be held for  error. Ib id .  

§ 41e. Evidence Competent f o r  Purpose of Corroborating Witness. 
Upon an attempt to  impeach the credibility of a State's witness, it is com- 

petent for the State to show that previously the witness had made statements 
similar to the testimony of such witness on the stand, the jury being cautioned 
that  such statements may be considered only for the purpose of corroborating 
the witness and not as  substantive evidence. Discrepancies between such 
previous statements and the testimony of the witness, not material or preju- 
dicial to defendant, do not affect the competency of the corroborative evidence. 
S. v. Scoggins, 71. 

Evidence of prosecutrix, in a trial on an indictment charging rape, that when 
confronted with defendant in the sheriff's office the day after the alleged 
crime mas committed, she said "that is the man." and that d~fendant  maclt~ 
no denial or reply, mas clearly competent for the purpose of corroborating the 
witness' former testimony that defendant was the man who assaultctl her. 
X. v. Sutton, 332. 

The testimony of a witness, as  to her impressions and snggestion by her that 
the prosecuting witness, in a trial for rape, go to a doctor for examination, 
was competent when offered for the purpose of corroborating the prosecutrix, 
where the court fully instructed the jury that it  should receive the testimony 
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only for that purpose and not a s  substantive evidence, if they found it  did in 
fact so corroborate the evidence of prosecutrix. Ib id .  

Where the solicitor. in a criminal prosecution, objects to questions asked a 
witness. for the purpose of corroborating the defendant before the defendant 
has been upon the stand, it  is clearly within the discretion of the court as  to 
whether or not it  will admit such ericlence, even after assurance that defendant 
will Le examined as  a witness. I b i d .  

§ 42. Hearsay Evidence. 

I n  the trial of defendant on an indictment for assault with a deadly weapon. 
inf l ic t i~~g serious injury not resulting in death, with intent to Bill, the admis- 
sion of evidence that  the prosecutrix, who was present and testified a t  the 
trial. said just after she was shot by defendant. "I am going to die," is harm- 
less and it  is immaterial whether or not her statement was hearsay or part of 
the r e s  gestce, there being no controversy about her serious condition or the 
fact that $he h as shot by defendant. S .  z;. Hill ,  74. 

I n  a prosecution for arson, exclamation of a ~vitaess. "E. has set the house 
on fire," made a t  the time the fire was discovered on the outside of the house, 
where the witness had just seen the defendant E., is competent as  part of the 
r e s  gestce. S .  2i. Bmit7~ 78. 

§ 44. Time of Trial a n d  Continuance. 

In  the absence of a motion by a defendant in a criminal prosecution for a 
continuance. because of the absence of the solicitor and no objection on that 
ground until after an adverse verdict. any rights which defendant may hare 
had on that account are  wairecl. S. c. - l lorl /al~,  649. 

4%. Evidence Competent for Restricted Purpose. 

Ericlence competent for one purpose is. in the absence of a request to restrict 
i t  to  the one pnrpose. admissible generally: and the court, in the absence of 
a request to restrict, is not required to do so. 5'. r .  S u t t o ~ i .  332. 

I n  a criminal prosecution. where the State offered evidence of statements 
made by defendant's 17-ife, as  to the circumstances of the killing, inconsistent 
17-ith her tectin~ony for defendant, and defendant failed to request that same 
be con5itlered only for the purpose of in~peaching or contradicting his wife's 
testimony. such eridence becomes iubstantire and a contention of the State 
based thereon. giren in the charge to the jnry, nithout objection a t  the time, 
will not be held for error. S. v. Bri t t .  364. 

§ 48c. Admission of Evidence. 

In  the trixl of defendant on an indictment for assault with a deadly weapon. 
inflicting serious injury not resulting in death. with intent to kill, the admis- 
sion of eridcnce that the prosecutrix. who was present and testified at  the 
trial, said just after she was shot by defendant. "I am going to die," is harm- 
less and it  is  immaterial whether or not her statement \\-as hearsay or part 
of the rcs gc.3tce. there being no controrersy abont her serious condition or 
the fact that she was shot b r  clefendant. S.  c. Hill ,  74. 

The adn~ii;sil~ility of evidence. when challenged. is, inipvimis. a question for 
the trial court. Where its admission primarily depentls upon a determination 
of fact .  the conrt of reriew is ordinarily bouncl hy the finding of the trial judge 
when it is snpportctl by eritlence. and will not dieturh that finding or ruling 
admitting the evidence unless there appears some error of law or legal infer- 
ence. P. r. B,.oolis. GB2. 
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5 50c. Appointment of Bosecut ion i n  Absence of Solicitor. 

In  the absence of the solicitor the judge presiding has authority to appoint 
members of the local bar to act for the solicitor in prosecuting for the State. 
N. u. Morgan, 549. 

5 52b. Konsuit. 

The established rule, on a motion for judgment of nonsuit in a criminal 
prosecution, requires that the evidence be considered in the light most favor- 
able for the State, and that, if there be any competent evidence to  support the 
charge contained in the bill of indictment, the case is  one for the jury. S. c. 
Kcongins, 71. 

A motion for judgment a s  of nonsuit, in a criminal case under G. S., 15-173, 
must be made a t  the close of the State's evidence and, if denied, renewed a t  
the close of all the evidence, otherwise the benefit of the exception to the 
court's refusal to grant the motion is lost. S. u. Hill ,  74. 

The general rule, on motion for judgment as  of nonsuit in a criminal case, 
is  that if there be any evidence to prove the fact in issue, or which reasonably 
conduces to  its conclusion a s  a fairly logical and legitimate deduction, the case 
is  one for the jury; but, where there is merely a suspicion or conjecture in 
regard to the charge against defendant, the motion should be allowed. G. S., 
15-173. S. O. Murphy,  115. 

In  a criminal prosecution for assault and highway robbery, where there was 
sufficient evidence of assault, but a s  to robbery the eridence disclosed no more 
than an opportunity for defendants to take the money, with equal opportunity 
for others to have stolen it, a verdict on the highway robbery charge is specu- 
lative and not supported by the evidence. Ibid. 

Where the evidence, taken in the light most favorable to the State, on motion 
by defendants for judgment a s  of nonsuit in a criminal prosecution, raises 
no more than a suspicion as  to the guilt of defendants, the same is insuffi- 
cient to support a verdict of guilty and the motion must be allowed. S. v. 
Heglar, 220. 

When the court is to rule upon a demurrer to the evidence in a criminal 
case, G. S., 15-173, i t  is required merely to ascertain whether there is  any 
competent evidence to sustain the allegations of the indictment, the evidence 
being construed in the light most favorable to the State. S. v. Murdock, 224. 

In  passing upon a motion for judgment a s  of nonsuit in criminal prosecu- 
tions, the evidence must be considered in the light most favorable to the State, 
and when so considered the court must determine whether or not there is any 
competent evidence to support the allegations in the warrant or bill of iadict- 
ment. S. v. Gordon, 757. 

In  a criminal prosecution the evidence must show more than an opportunity 
to commit the offense, and should raise more than a sucpicion or mere conjec- 
ture as to the existence of the fact to be proved. I b i d .  

5 5%. Form and Sufficiency of Instructions in  General. 

A charge by the court to the jury must be construed contextually. S. n. 
n a ~ i s ,  117; S. 9. French, 276. 

In a criminal prosecution in a capital case, where the trial judge calls back 
the jury cspecinlly to correct an error in his original charge; and tlicrenpon 
gives the jury supplemental instructions, calling their attention to the mistake, 
slid correctly giving then1 the rule on the point invol~rtl .  .wch ,siip~)lemental 
instructions have all the more weight and there is no  reversible error. S. v. 
Bmolis,  66'2. 



ANALYTICAL INDEX. 

5 53b. Applicability t o  Counts and  Evidence. 

An exception, that the court did not state the law relative to circumstantial 
evidence, is untenable where the State did not rely primarily on circumstan- 
tial evidence, but upon direct evidence of positive identification of defendant 
and of the fact that defendant committed the crime of rape upon prosecutrix. 
8. v. Sutton, 332. 

Recapitulation of all the evidence is  not demanded, and the requirements 
of the statute in  this respect are met by presentation of the principal features 
of the evidence relied on respectively by the prosecution and defense. An 
omission from the charge of ail important feature of the evidence should be 
called to  the attention of the court before the verdict is returned. Ibid.  

$j 53e. Expression of Opinion a s  to Weight and  Sufficiency of Evidence. 

In  a criminal prosecution for manslaughter, the use by the court of the word 
"killing," in referring to the degrees of homicide cognizable under the bill of 
indictment, is  not harmful error, where its use could not be interpreted a s  an 
expression of opinion by the court, considering the charge as  a whole and the 
connection in which the word was used. 8. v. Scoggins, 71. 

5 53f. Requests fo r  Instructions. 
On trial under an indictment for  manslaughter, no prejudicial error may be 

predicated upon failure of the court to  charge the jury that evidence of good 
character of defendants should be considered as  substantive evidence, in the 
absence of a request so to  charge. 8. v. Scoggins, 71. 

Requests for  special instructions must be in before the beginning of the 
argument. S. v. Morgan, 549. 

5 53g. Contention and  Objections and  I<xceptions t o  Instructions. 

Errors  in the court's statement of the contentions of the parties must be 
called to the court's attention in time for the court to hare an opportunity 
to correct them, and a failure to so call them to the court's attention is  a 
waiver of any objection thereto. S. v. Smith, 78. 

In  a criminal prosecution for murder, argument and contention of the State, 
given in the court's charge to  the jury, that prisoner was armed with a shot- 
gun when he inquired for deceased a t  her home shortly before the homicide, 
which mas not only unsupported by the evidence, but mas in direct conflict 
with the State's undisputed evidence on the yery point, constitutes harmful 
error, even though not called to  the attention of the court a t  the time. S. a.  
Isaac, 310. 

The rule, that requires an objection a t  the time to an erroneous statement 
in the charge of the contention of the parties, does not apply on the trial of 
first degree murder, when such statement includes the assumption of sworn 
evidence against the prisoner, tending to show previous malice and vitally 
necessary upon the question of premeditation, where this evidence had been 
excluded or where no such eridence had been given. I b i d .  

I n  a criminal prosecution, where the State offered evidence of statements 
made b r  defendant's wife, a s  to  the circumstances of the Billing, iriconsistent 
with her testimony for defendant, and defendant failed to request that  same 
be considered only for the purpose of impeaching or contradictiiig his wife's 
testimony, such evidence becomes substantive and a contention of the State 
based thereon, given ill the charge to the jury, without objection a t  the time, 
will not be held for error. S. 6. Britt, 364. 
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Ordinarily, the failure to object in apt  time to a statement of contention 
by the court constitutes waiver of the right to object. Ibtd. 

A11 exception, for failure to charge the jury as  required by G. S., 1-180, must 
be taken in the same manner as  any other exception to the charge, and an 
aspignment of error based thereon must particularize and point out specifi- 
cally wherein the court failed to charge the law arising on the evidence-- 
o t h e n ~ ~ i s e  i t  becomes a mere broadside and will not be considered unless 
pointed out in some other exception. Ibid. 

8 54b. Form, Sufficiency, and Effect of Verdict. 

In  a criminal prosecution for assault and highwax robbery. where there was 
sufficient evidence of assault, but as  to robbery the evidence disclosed no more 
than an opportunity for defendants to take the money, with equal opportunity 
for others to have stolen it, a verdict on the highway robbery charge is specu- 
lative and not supported by the evidence. S. v. Vurphg, 113. 

Where there is a general verdict on a bill of indictment containing two or 
more counts charging distinct offenses, the court can impose a sentence on 
each count, if the verdict is  free from valid objection and has evidence to 
support it. Ibid. 

While a verdict is a substantial right, i t  is  not complete until accc~pted by 
the court for record. 8. c. Perry, 174. 

When, and only when, an incomplete, imperfect. insensible, or rep~~gnant  
verdict or one which is not responsive to the issues or indictment is returned, 
the court may decline to accept i t  and direct the jury to retire, reconsider the 
matter, and bring in a proper verdict. Ibid. 

A rerdict is not bad for informality or clerical errors in language. if i t  is 
quch that  i t  can be clearly seen what is  intended, and i t  mnst not be roided 
escept from necessity. Ibid. 

While a verdict mnst have a definite meaning free from ambiguity and 
responsive to the issue or issues submitted by the court, additional nonemential 
words, which are  not a part of the legal verdict and do not leave the character 
of the verdict in doubt, may be treated as  mere surplusage. Ibid. 

Upon the trial of defendant on an indictment, charging a secret and feloni- 
ous assault with a dead11 weapon and with intent to kill, inflicting serious 
injury, where the jury found and returned that defendant committed an as- 
sault with a deadly weapon and in secrecy. G. S., 14-3, but without intent to 
kill, G .  S., 14-33, there is a wl id  verdict, in effect acquitting the defendant 
of the felony charged, and the court's refusal to accept the same for record 
was error. Ibid. 

Where there is sufficient elideace to support the vertllct and judgment, in a 
capital case, esceptionp to the court's refuial to ie t  aside the rerdict and to 
the judgment, a re  untenable, the granting of the motion to pet aside the rer- 
clict being in the discretion of the court and the verdict furnishing wfficient 
~ ~ r e d i c a t e  for the judgment S. c. Sutto~r, 332. 

The jury having returned a verdict of guilty of murder in the first degree 
"with mercy," there being no requeit 11y the jury for permisq~on to nlalre this 
recon~mendntion or intin~ation by the judge that  cnch a recon~mend,ltloll 'i\ ould 
1)c considered, the court properly treated the recomme~~dat~on of mclcv ns 
iurplnsage and impoced the ientence fixed by statute S. z T T ' r c c .  716 

R 54c. Rendition and Acceptance of Verdict and  P o n e r  of Court to H a r e  
Jurg Redeliberate. 

While a verdict is a sul~stantial right, i t  is not complete until accepted by 
the conrt for record. S. c. Periy, 174. 
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Whm, and only  hen, an incomplete, imperfect, insensible, or repngnnnt 
Terdict or one which is  not responsive to the issues or indictment is returned, 
the court may decline to accept it  and direct the jury to retire. reconsider the 
matter, and bring in a proper verdict. Ib id .  

Whenever a prisoner. either in terms or effect, is acquitted by the jury. the 
verdict a s  returned should be recorded. Ib id .  

The jury haring returned a verdict of guilty of murder in the first degree 
"with mercy," there being no request by the jury for permission to make this 
recomme~idation or intimation by the judge that such a recommendntion moulcl 
be corl~idered. the court properly treated the recommendation of mercy as  
surplusage and imposed the sentence fixed by statute. S. c. Wise, 746. 

§ 54f. Conviction on  Less Degree of Crime. 

The State's evidence being sufficient to carry the case to the jury u p o ~ ~  thc 
charge contained in the bill of indictment and the jury retl~rning a verdict 
of guilty of a less degree of the offense charged, such verdict is valid. G. S., 
18-170. R. 1'. Morgcr~r, 349. 

5 5 .  Qurisdiction of Court t o  Hear  and Determine Motions After Verdirt. 

I11 the absence of a statute to the contrary, sentence does not necessarily 
h n ~ e  to L J ~  inlposed a t  the same term of court a t  n7hich the verdict or plea of 
gniltg n n s  had. and conrtz of general jurisdiction, haring stated terms for 
the trial of c~ imina l  actions, have the power to continne the cace to a subse- 
quent term for sentence. And if through inadvertence or oversight senience 
ib not pronounced during the telm a t  nhich the case was tried, or if the clerk 
neglects to enter a sentence duly prono~mced, the conrt may impose sentence 
a t  ;I '~ibieqnent term. ~ 9 .  c. Graham, 2 l ' i  

9 59. Motions t o  Set Aside Verdict a s  Being Contrary t o  Weight of 
Evidence. 

Where there is sufficient evidence to snpport the verdict and judgment, in n 
capital case, exceptiolls to the comt's refusal to set aside the verdict ant1 to 
the judgment. are  unteunble. the granting of the motion to set aaide tlie ver- 
tlict being in the d i ~ r e t i o n  of the court and the verclict furnishing illfficient 
predicate for the judgment. S. v. Rutton, 332. 

60. conform it^ t o  Verdict. 

Where there is a general verdict on a bill of indictment contail~il~g two or 
more connts chnrgiiig tlistinct offenses, the court can impose n sentence on 
each count. if the verdict is free from valid objection ancl has evidence to 
sullport it. S. 1:. 3.1t11.1)71?/, 11.5. 

Whe~i  an indictment contains several counts as  to offenses of tlifferent grades 
ant1 ~)linishments and the evidence applies to one or more connts but not to 
all. on a general verdict, judgment, in excess of the statutory penalty for tlie 
c.onnt or counts supl~ortrtl.bg tlie e~icleuce, will be striclien out on appeal :111d 
the cxuse remanded for n proper judgment. I b i d .  

BPa. IJorn~alities and Requisites: In  Genrral. 

Where the jntlgmc3nt in a criminal case. in~posing se~ltence, conclntles in 
part. "this snltencc to k g i n  nt the expiration of the sentence in case 11nn1her 
C.  P. 31353." the, ,scuttwce is not merely vague, it  is ~neaningless ; and it  cxnllot 
be csplni~lrtl. by resort to evidence c ~ l i z m d c ,  that these words refer to the 
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administrative record in the State Prison of a sentence in another case against 
defendant. I n  re  Parker, 369. 

The intention of the court imposing sentence should prevail where clearly 
expressed, but this does not imply that such intention should be sought through 
evidence dehors the record-at least in a case where the sentence on its face 
is meaningless. Ibid. 

§ 62. Conditional and  Alternative Judgments. 
An order, suspending the imposition or exe~ution of sentence on condition, 

is  favorable to the defendant, and when he sits by as  the order is entered and 
does not appeal, he impliedly consents and thereby waives o r  abandons his 
right to appeal on the principal issue of his guilt or innocence and commits 
himself to abide by the stipulated conditions. He may not thereafter com- 
plain that his conviction was not in accord with due process of law. S. e. 
Jliller, 213. 

Defendant in a criminal action, after judgment suspended on conditions, 
is relegated to contest judgment and execution of sentence for want of evi- 
dence to support a finding that  conditions imposed have been breached, or that 
the conditions are  unreasonable or unenforceable, or a re  for an unreasonable 
length of time. &4nd the court may not pronounce judgment or invoke execu- 
tion, after adjournment of the term, so long a s  defendant observes the condi- 
tions imposed. Ibid. 

Where on conviction of defendant in a criminal case and judgment and exe- 
cution are  suspended on condition, without appeal taken, the court moves to 
impose sentence on the grounds of conditions broken, the defenses available 
to defendant involve questions of fact for the judge and not issues of fact for 
the jury, and no appeal is provided by statute from an adverse ruling, so that 
defendant's remedy is by certiorari or recordari. Ibid. 

A judge of the Superior Courts may exercise the power to coatinue a prayer 
for judgment from one term to another, and when no conditions a r e  imposed, 
he  may exercise this power with or without the defendant's consent. I t  is 
otherwise where conditions are  imposed, except perhaps when the judge pro- 
ceeds under the probation statutes. G. s., Art. 20, ch. 15. S. v. Graham, 217. 

62 M. Concurrent and  Cumulative Sentences. 
In  the absence of a statute to the contrary, and unless it  sufficiently appears 

otherwise in the sentence itself, i t  is generally presumed that  sentences im- 
posed in the same jurisdiction. to be serred a t  the same place or prison, run 
concurrently, although imposed a t  different times. and by different courts and 
upon a person already serving a sentence. No presumption will be indulged 
in favor of sustaining a sentence a s  cumulative. I n  re Parker, 369. 

Where the judgment in a criminal case, imposing sentence, concludes in 
part. "this sentence to begin a t  the expiration of the sentence in case number 
C. P. 31356," the sentence is not merely yague, it  is meaningless ; and i t  cannot 
be explained, by resort to evidence aliwrde, that  these words refer to the 
administrative record in the State Prison of a sentence in another case against 
defendant. Ibid. 

On conviction of unlawful possession of illicit liquor and finding by the court 
that same mas a breach of the condition on which a former sentence wns 
imposed, the sentence ordered for the breach of condition being for  a term 
less than imposed for the present offense, both running concurrently, there is 
no prejudicial error. S. v. Stlctts, 647. 
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§ 63. Suspended Judgments and  Executions. 
When prayer for judgment is continued, the judgment is snspended. When 

judgment is  pronounced and sentence is snspended, execution of sentence is 
stayed. When either judgment or sentence is suspended on condition, the 
ultimate purpose is the same. S. v. Miller, 213. 

The inherent power of a court having jurisdiction to suspend judgment, or 
stay execution of sentence, on conviction in a criminal case, for  a determinate 
prriod or for a reasonable length of time, has been recognized and upheld in  
this jurisdiction. Such disposition of the case does not serve to delay or 
defeat the defendant's right of appeal. Ibid. 

An order, suspending the imposition or execution of sentence on condition, 
is favorable to the defendant, and when he sits by as  the order is entered and 
does not appeal, he impliedlg consents and thereby waives or abandons his 
right to appeal on the principal issue of his guilt or innocence and commits 
himself to  abide by the stipulated conditions. He may not thereafter complain 
that his conviction was not in accord with due process of law. Ibid. 

Defendant in a criminal action, after judgment suspended on conditions, is  
relegated to contest judgment and execution of sentence for want of evidence 
to support a finding that conditions imposed have been breached, or that the 
conditions are  unreasonable or unenforceable, or are  fa r  a n  unreasonable 
length of time. And the court may not pronounce judgment or invoke execu- 
tion, after adjournment of the term, so long a s  defendant observes the condi- 
tions imposed. Ibid. 

Where on conviction of defendant in a criminal case and judgment and 
execution are  suspended on condition, without appeal taken, the court moves 
to impose sentence on the grounds of conditions broken, the defenses available 
to defendant involve questions of fact for  the judge and not issues of fact for 
the jury, and no appeal is provided by statute from an adverse ruling, so that 
defendant's remedy is by certiorari or recordavi. Ibid. 

A judge may suspend judgment over a criminal in toto until another term. 
S. v. Graham, 217. 

In  the absence of a statute to the contrary, sentence does not necessarily 
have to be imposed a t  the same term of court a t  which the verdict or plea of 
guilty was had, and courts of general jurisdiction, having stated terms for the 
trial of criminal actions. have the poTTer to continue the case to a subsequent 
term for sentence. &4nd if through inadvertence or oversight sentcnce is not 
pronounced during the term a t  which the case was tried, or if the clerk neg- 
lects to enter a sentence duly pronounced, the court may impose sentence a t  a 
subsequent term. Ibid. 

A judge of the Superior Courts may exercise the power to continue a prayer 
for  judgment from one term to another, and when no conditions are  imposed, 
he may exercise this power with o r  without the defendant's consent. I t  is 
otherwise where conditions a re  imposed, except perhaps when the judge pro- 
ceeds under the probation statutes. G .  s., Art. 20, ch. 15. Ibid. 

Upon conviction and sentence in a criminal action and suspension of execu- 
tion on condition that defendant be of good behavior and not violate any 
criminal laws of the State for  a certain period, where subsequent evidence, 
offered before the judge of the Superior Court, supports his findings of fact 
that  defendant had brrached the condition, upon which the sentence was 
suspended. the sxme is sufficient to support a judgment that the execution of 
the suspended sentence be placed in immediate effect and the former judgment 
complied with. X. v. Marsh. 648. 
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# 63. Validity and Attack. 

Where a defendant, in a criminal prosecution based on several counts, was 
convicted by a general ~ ~ e r d i c t  and judgment of imprisonment rendered on a 
count a s  to which there  as insufficient evidence, and on appeal the case was 
remanded for a lawful sentence. an objection, that no judgment was rendered 
by the court below a t  the first term after the decision of this Court mas certi- 
fied down, is ~vithout merit. S. 2;. Gmhanz. 217. 

Where there is s~ifficient eridence to support the verdict and judgment, in a 
capital case, exceptions to the court's refusal to set aside the verdict and to 
the judgment. are  untenable, the granting of the motion to set aside the ~ e r d i c t  
being in the discretion of the court aail the verdict furnishing sufficient predi- 
cate for the judgment. 6. 2;. Sutton, 332. 

5 68a. Right of State to Appeal. 

Where the court enters judgment of not guilty, after a purported special 
verdict, on the conclusion that the statute. on which the criminal prosecution 
was based, is unconstitutional, the State has no right of appeal under G. S., 
15-179. 8. c. Xitchtll. 42. 

# #  76, 77. Certiorari: The Record. 

Where on conviction of defendant in a criminal case and judgment and 
esecutiou are  supended on condition, ~vithout appeal talien, the court moves 
to impose sentence on the grounds of conditions brolien, the defenses axailable 
to defendant i n r o l ~ e  questions of fact for the judge and not issues of fact for 
the jury, and IJO appeal is pro~ided by statute from an adverse ruling, so that 
defendant's remedy is  by cw'trorari or rccordari. S. v. X t l l e i ~ ,  213. 

# 80. Prosecution of Appeals and Dismissal. 
Where the record on appeal in a capital case only pur'ports to he a transcript 

of the record proper in the court below, without case on appeal or ashignmwts 
of error, and prisoner's counsel. in argument and brief, states that appeal as  
certified fails to show arraigiiment or plea by his client. and on c t r t lo ru~i  and 
return the minutes of the trial court show arraignment and plea of not guilty, 
and the record in other respects appearing regiilar and proper, in the abuence 
of error on the face of the record as  corrccted. we find no error. S. c. Wil- 
liams, 475. 

# 81c. Prejudicial and Harmless Error. 

Exceptions b r  defendant, in a criminal prosecution. to evidrnce of n State's 
witness will not be sustained, where the defendant himwlf teitifies nitliout 
objection to substantially the same facts. R.  v. Mutlrcsoir, 109. 

I n  a eriminal prosecution in a capital cdbe, nhere  the trial judgc calls bath 
the jury especially to correct an error in his original charge: and thereupon 
gives the jury supplemental instructionb, calling their attention to the mls- 
talie, and correctly g i ~ i n g  them the rule on the point inr olved. cuch *iipple- 
mental instructiolls have all the marc neiglit and there i i  no reversihlc e ~ r o r  
S. 5. BI 001i9. 662. 

# 83. Proceedings in Lower Court After Remand. 

When an indictmci~t contains sevrral counts as  to offemes of differe~~t  grades 
and punishme~lts and the e~-idelice applies to one or more counts but not t o  all, 
oil a general verdict. jndgmeilt. ill excess of the statutory penalty for the 
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count or counts supported by the evidence, will be stricken out on appeal and 
the cause remanded for a proper judgment. S. v. Xu).ph7~, 115. 

DAMAGES. 

§ l a .  Compensatory Damages. 
While the courts a re  not disposed to permit one r h o  breaches his contract 

without any valid excuse to prescribe the rights of the innocent party, never- 
theless, one who is injured in his person or property by the wrongful or negli- 
gent act of another is required to protect himself from loss. if he can do so 
with reasonable exertion or a t  trifling expense; and ordinarily, he will be 
allowed to recover from the delinquent party only such damages as  he could 
not, with reasonable effort, have avoided. Tvoitino 2;. Goodnmn, 406. 

Where the deeds, under which plaintiffs claim, describe their lots as  front- 
ing on a certain avenue and extending back to the high water mark of a 
shallow sound, their rights are limited by the express words of their deeds, 
and the boundaries of their lots may not be extended beyond the high water 
mark of the sound a s  it  existed a t  the time their titles were acquired; and 
their titles and right of possession may not be extended to embrace lands 
which were then covered by the waters of the sound, nor include the use of 
such ~va te rs  for practical or esthetic purposes. And upon the filling in of the 
souncl by defendants and others, within the limits of the previous high water 
mark. the loss of access to  the waters or deprivation of view suffered by plain- 
tiffs is durrlizzcnt obsquc injzwia. Kellu v. Kiiig. 709. 

DEATH. 

8s 3, 6. Grounds and Conditions Precedent. 
In  an action to recover damages for wrongful death, G. S., 28-172. 28-1'73, the 

plaintiff must allege and prove (1) that the defendant was negligent. ( 2 )  that 
such negligence, acting in continuous and ~ulbrolien sequence, and without 
which the injury would not have occurred. resulted in the injnry producing 
death, and ( 3 )  that, under the circumstances, a man of ordinary prudence 
could ancl would have foreseen that such result mas probable. Morgaiz 2;. 

Coach Co., 668. 

§ 8. Expectancy of Life and Damages. 
Our mortuary table, G. S., 8-46, is nothing more nor less than one of the 

prevailing mortality tables put into statutory form so as  to permit its use with- 
out formal proof. Rea v. Sinzowits. 575. 

Mortuary tables :Lre used a s  the best evidence obtainable, together with 
evidence of health, habits and the like, in the establishment of material but 
necessarily nncertnin facts. I b i d .  

Before G. S., 8-46, may be considered by a jury there must be lrrecetlent 
proof of age, bringing the deceased clearly ~vithin the class of selected lives 
tabulated in the tahle. In  the absence of such proof it  is error to direct a 
jury to consider it. Zhid. 

In a case involving the exlwctancy of one, not within the class of selected 
lives tabulatctl in G .  S., 8-40, the jury may consider evidence a s  to the consti- 
tution, l~en l t l~ .  vigor, habits and the lilic. of t1rce;lsed as  a hasis for deternlining 
his probable espcctancy: and I~pon proper itlentification and authentication 
other irvailnblf: tables. ~ h i c h  list the ages involved, may be used in c.~idence. 
Z b id. 
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DECLARATORY JUDGMENT ACT. 

§ 5. Hearings and Trial. 
The propriety of invoking the provisions of the Uniform Declaratory Judg- 

ment Act, G. S., 1-253, et seq., on plaintiff's policy of liability insurance issued 
to one of defendants, being without challenge on the record and defendants 
demanding a jnry trial on issues raised by the pleadings, G. S., 1-261, the 
question, as to  whether the automobile covered by the policy was being "used 
a s  a public or livery conveyance," within the meaning of the policy a t  the time 
of the accident and injuries, is such an issue of fact as should be determined 
by a jnry, under proper instructions, where the pleadings are  not so clear in 
respect to the facts as  to render it  determinable without the aid of a definite 
finding. Insurance Co. v. Wells, 547. 

DEEDS. 

§ Id .  Distinction Between Deeds and Mortgages. 

Whether any particular transaction amounts to a mortgage or an option to 
repurchase depends upon the real intention of the parties. as  slio~vn on the 
face of the writings, or by extrinsic evidence, and the distinction is whether 
the debt existing prior to the conveyance is still subsistiiig or has been satisfied 
by the conveyance. If the relation of debtor and creditor still continues. equity 
will regard the transaction a s  a mortgage. Ricks v. Batchelor, 8. 

§ 2a. Competency of Grantor. 
Mental incompetency to make a deed and that weakness of mind, which 

often renders the subject especially amenable to undue influence, are  not too 
f a r  apart psychologically or too radically inconsistent as  to require their asser- 
tion in separate actions. G. S., 1-123. Goodson u. Lehmon, 514. 

§ Zc. Undue Influence. 
Mental incompetency to make a deed and that  weakness of mind, which 

often renders the subject especially amenable to undue influence, are  not too 
f a r  apart  psychologically or too radically inconsistent a s  to require their 
assertion in separate actions. G. S., 1-123. Goodsolz v. Lehnzon, 514. 

I n  certain fiduciary relations, if there be dealings between the parties, on 
complaint of the party in the power of the other, the relation, of itself and 
without more, raises a presumption of fraud or undue infhence a s  a matter 
of law, and annuls the transaction unless such presumption be rebutted by 
proof that  no fraud was practiced and no undue influence was exerted. I n  re 
Will of Atkinson, 526. 

§ 4. Oonsideration. 

H e  who claims to be a bona fidc purchaser for value without notice, so as  to 
avoid the defective character of his deed, asserts an affirmative defense and 
has the burden of proving that fact. Whitehurst v. Abbott. 1. 

One who for value purchases the record title without notice, actual or con- 
structive, of any equity or adverse claim therein is protected. Ricks 2;. 

Batchelor. 8. 
While the recital of consideration in a deed is not contractual. and like other 

receipts is prima facie only of payment and may be rebutted by parol, this 
rule does not extend to authorize the admission of parol eridence to contra- 
dict or modify the terms of a deed, or to permit the conveyance or reqerratioii 
of real property by parol. TVestmorel(irid v. Lowc, 553. 
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The consideration named in a deed is presumed to be correct. And while 
i t  may be inquired into by parol evidence, such evidence must be sufficient to 
contradict the recital in the deed. Hinson u. Morgan and Hinson v. Baumrind, 
740. 

§ 5. Delivery and Acceptance. 
h parol agreement of the conditional delivery of a deed conveying lands is 

valid, and i t  d a s  not contradict the written instrument, but only postpones i ts  
effectiveness until after the condition has been performed or the erent has 
happened. Such conditional delivery may be from grantor to  grantee. Lemer 
Shops v. Rosenthal, 316. 

Whether a deed has been delivered in the legal sense is not dependent ex- 
clusively upon the question of i ts  manual or physical transfer from the grantor 
to the grantee, but also upon the intent of the parties. Both the delivery of 
the instrument and the intention to deliver i t  a re  necessary to  the transmnta- 
tion of title. Ibid. 

I t  is  axiomatic that  delivery is essential to vest title i n  the grantee named 
in a deed. Delivery is the final act of execution. Mc~WiclbaeZ v. Pegl-arn, 400. 

§ 6. Deeds of Gift. 
A deed of gift is absolutely void, when not registered within two years after 

its making. G. S., 47-26. Ferguson u. Ferguson, 375. 

5 7. Requisites and Sufficiency of %gistration. 
Registration, based on the certificate of a notary whose commission has 

expired, is invalid. And where the defect in the probate is  apparent on the 
record, the registration does not affect subsequent purchasers and encum- 
brances. The rule is otherwise when the incapacity of the officer is latent 
and does not appear upon the record. Crissman v. Palwzer, 472. 

§ 8. Registration as Notice. 
To affect a purchaser with notice, a lease for  a term exceeding three years 

must be in writing and recorded in the proper county. Barbee v. Lamb, 211. 
A deed of gift is  absolutely void, when not registered within two years after 

its making. G. S., 47-26. Ferguson u. Ferguson, 375. 
Registration, based on the certificate of a notary whose commission has 

expired, is inralid. And where the defect in the probate is apparent on the 
record, the registration does not affect subsequent purchasers and encum- 
brances. The rule is otherwise when the incapacity of the officer is latent 
and does not appear upon the record. Crissman v. Palmer, 472. 

5, 11. General Rules of Construction. 
H e  who claims to be a bona fide purchaser for value without notice, so as  to 

avoid the defectire character of his deed, asserts a n  affirmative defense and 
has the burden of proving that  fact. Wkitehurst v. Abbott, 1. 

One who for ralue purchases the record title without notice, actual or con- 
structive, of any equity or adverse claim therein is protected. Ricks 1;. 

Batchelor, 8. 
A deed. which did not purport to convey the lands described therein, but 

merely whatever right, title, and interest the grantors had in the lands, is 
limited by the grant and is in legal effect no more than a quitclaim deed. even 
though i t  might have contained a covenant of warranty. Turpir~ c. Jackson 
County, 380. 
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,4 quitclaim deed for land, without reference to the character of the title, 
is, in the absence of fraud or mistake, a sufficient consideration to support a 
contract; money paid for such a conveyance cannot be recovered back, or a 
plea of failure of consideration maintained to a note given for such a con- 
veyance. Ibid. 

Where language is used haring a clearly defined legal signification, there 
is no room for construction to ascertain the intent; i t  must be given its legal 
meaning and effect. Jnckson 2.. Powell, 599. 

3 12. Property Conveyed. 

All the descriptive matter cet out in  a deed, where pertinent, ic to be con- 
sidered in the attempt to identify the land to be conreyed, both in it> content 
and extent; but we must observe other more specific rules, respecting the com- 
parative weight and value of the dewriptive elements in the conreyance- 
natural objects, artificial monuments, fised corners, course, distance. qnantity. 
Tlce v. Wmchester, 673. 

When the beginning point, in the description of land in a conr7eynnce. has 
been established, i t  cannot be ihifted bacliwards and forwards in the line by 
any call for  course o r  distance; hut  the actual distance betmeen it  and the 
nest  corner shall be taken, regardless or nhether the distance called for is 
over or short of that point. Ibid.  

3 13a. Estates  Created by Construction of the  Instrument. 

When real estate is conveyed to any person, the conveyance shall be con- 
strued to be in fee simple unless such conveyance in plain v~ords shows the 
grantor intended to convey an estate of less dignity. G. S., 39-1. Jacliso~a 
v. Powell, 599. 

When the words "bodily heirs" or "heirs of the body" are  wed in a dced 
or will, and a re  not so qualified as  to indicate that they are  used merely as  a 
dcscriptio personanurn, they are  equivalent to the words "heirs general." Ibid. 

3 13b. Rule in Shelley's Case. 

I11 a deed in form a fee simple, except that immediately after the description 
there appears the following-"The grantors hereof make this conveyance to 
the grantees named abore during their natural lifetime then to their bodily 
heirs to  the third generation," the phrase "to the third generation" is void, 
being within the rule against perpetuities, hence the grantees take a fee simple 
title to the property conreyed, under the rule in Xhcllc?/'s casc. JUC~~SWL 1;. 

Poxell, 599. 

3 14a. Condition Precedent to  Vesting of Title. 

A parol agreement of the conditional delivery of a deed conreying lands is 
valid, and it  does not contradict the written in.trnment, but only postpo~les 
its effecti~enecs until after the condition hac hren performtxd or the e r m t  has 
happened. Suc.h conditional de l i~~ery  may be from grantor to gr;lntce. L o v r r  
Shops 2..  Rosm~thal, 316. 

5 15. Reservations and Exc~ptions.  
While the rrcittrl of eonsitleration in a deed is not contr;xctl~al. and lilie 

other recriprs is pr i i~ t rc  Ircr.ic only of pil!.mrnt and m;ry be rebntted by pnro!, 
this rule does not estcnd to m~tliorize the admission of parol eridnice to con- 
tr:rrlict or inoclify the terms of n deetl. or to permit the conregance or wserra- 
tion of real property by  pnrol. l l 'cnfii!o~~la~itl  t.. Lozrc.. 5.73. 
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# 16. Restrictions. 
Restraint on alienation, in a devise by will, is void. Beam 2;. Gilkey. 320. 

# 17. Covenants and Warranties. 
There are  no implied covenants with respect to title, quantity or encum- 

bmnce, in the sale of real estate. In the absence of fraud, mistake, o r  over- 
reaching, the doctrine of caueat emptor applies. Tzrrpin 2). Jackson Couwty, 
389. 

§ 21. Requisites and Validity of Timber Deeds. 
The statute of frauds defeats a parol conveyance or reservation of timber; 

and, there being no exception or reservation a s  to timber in plaintiff's deed. 
parol evidence of a previous oral agreement between plaintiff and defendant 
to reserve or except timber was properly excluded. Tl'estnzorcland z'. Lowe. 
353. 

He who claims to be a bona fid? purchaser for ~ a l u e  without notice, so as  
to avoid the defect i~~e character of his deed. assert. an affirmative defense and 
has the burden of proling that fact. Whttehu?st z'. Ibbott.  1. 

In  a proceeding to caveat a will, thc caleators are  required to  handle tllc 
laboring oar on the iqsue of undue influence. just a s  the plaintiffs, in an action 
to annul a deed on the ground of fraud or undue influence, are  required to 
carry the same burden of proof. I% re Wrll of -2tliinson, 526. 

Where plaintiff's conlplaint alleges that defendants TTere wrongfully at- 
tempting to cut timber on her land beyond the time limited in a consent decree 
in the proceeding under which defcndants purchased, and that defendants 
nrongfully had caused injury to plaintiff's d t i r a t e d  lands, and aqlring for a 
rrctraining order and damages based thereon. ~ilaintiff's action may not be 
regarded a s  a collateral attack on the judgment in the special proceeding for 
.ale of timber, hut rather it  is an action maintainable in the Superior Court. 
founded on the allegations of the complaint ; and a demurrer to the complaint 
was properly overruled. J07~uso"r 2.. Lz~mDer Co . 59.5. 

D l  YORCE. 
# 2a. Separation. 

The separation contemplated by the statute is apparently unrestricted. h 
separation by the act of the parties. or one of them, or under order of court 
cr m w s a  ct thoro? suffices; hut not an involuntary living apart,  where there 
had been no previous separation, such as might arise from the incarceration 
or insanity of one of the parties. i11nl/lo7- z'. il'nl/lor, SO. 

The word "separation," a s  applied to the legal status of a husband and wife. 
means a cessation of cohabitation, and cohabitation includes other marital 
duties besides marital intercourse. Dud7e~ a. D~tdlc~j ,  83. 

The discontinuance of sexual relations is not in itself a li17ing "separate 
ant1 apart" m-ithin the meaning of the statute. and a divorce will he denied 
where it  appears that, during the ~ e r i o d  relied npon, the parties had lired in 
the s a n ~ c  house. Ihid. 

31arriage i,? not a prirate affair between tllc partie,%. Society has an inter- 
w t  in the marital status. and a dirorce will not be grantetl for se~~ara t ion .  
where the only ericlencc thereof must ''be ?ought hcl~ind the closed doors of 
the matrimonial don~icile." Ibitl. 
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Where a suit for divorce is tried on the theory of separation by mutual con- 
sent, to establish his cause of action, the plaintiff must not only show that he 
and the defendant hare lived separate and apart for the statutory period, but 
also that  the separation was voluntary i n  i ts  inception. There can be no 
voluntary separation without the conscious act of both parties. Young v. 
I-oung, 340. 

For the purpose of obtaiiiii~g a divorce under G. S., 50-5 (41, or G. S., 50-6. 
separation may not be predicated upon evidence which shows that  during the 
period the parties have held themselves out a s  husband and wife living 
together, nor when the association between them has been of such a character 
a s  to induce others, who observed them, to regard them as living together in 
the ordinary acceptation of that descriptive phrase. Ibid. 

A separation agreement between husband and wife, providing for  her sup- 
port, is  roid and unenforceable when not in accordance with G. s., 52-12, 13. 
Pearce v. Pearce, 571. 

I11 a cause of action couched in the language of G. S., 50-5 ( 4 ) ,  plaintiff 
must prove his case sectmdum allegata by showing that the separation was 
voluntary in its inception. If the assent of the wife was obtained by fraud or 
deceit, the separation was not voluntary within the meaning of the act. Ibid.  

I n  an action by a husband against his wife, for divorce on the ground of 
two years separation, in which the wife set up in her answer a separation 
agreement by which her husband contracted to pay her a certain sum monthly 
for her support and asked for judgment that  she recover according to the 
terms of such agreement, this plea of the wife being ignored by the court and 
no judgment rendered therein, though the court rendered a decree of absolute 
divorce for the husband. such decree is not res judicata in a subsequent action 
by the wife against the husband based on the agreement. Jenkins v. Jenkins. 
681. 

§§ 3, 4. Jurisdiction and Venue: Affidavit and  Conditions Precedent. 

I11 an action for divorce the affidavit, required by the statute in coiinection 
with the complaint, is jurisdictional, G. S., 50-8, and a complaii~t accompanied 
by a false statutory affidavit, if i t  be properly so found, would be regarded as  
illsufficient to empower the court to grant a decree of divorce; and the correct 
procedure for  relief against the judgment is by motion in the cause. Young 
v. Young. 340. 

§ 5. Pleadings. 
It is  not necessary to set out in the complaint the cause of the separation. 

or to allege that i t  was without fault on the part of the plaintiff. or to aver 
that it  was by mutual agreement of the parties. Taj/lor v. Taylor,  &?. 

The plniutiff may particularize a s  t o  the character of the separation by 
alleging thnt it  w a s  hy mutual consent, abaiidonment, etc., in which erelit, if 
material to the cause of action, the burden would rest with the plaintiff to 
prove the cance sccundum allegata. Ibid. 

The plaintiff ii: not bound to anticipate and negatire in advance nll groundq 
of defense to the action he brings, and petitions for cli~ orce do not constitute 
an exception to the general rule. Ibid. 

Where defendant. in an action for divorce oli the ground- of two years sepa- 
r;ition. set np the plaintiff's wrongful conduct and nillful abandonment of 
defendant nncl also rt?rimiiiation, either defense, if established, would defeat 
the plaintiff. Thc bnrden. however, rests upon the defendant to establish these 
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defenses, which a r e  affirmative and deemed controverted and not cross causes. 
Ibid. 

The statute, G. S., 50-10, requires that the material facts in every complaint 
for  divorce shall be deemed denied, whether the same be actually denied by 
a pleading or  not, and no judgment shall be given in favor of plaintiff until 
such facts have been found by a jury. Taylor v. Taylor, 80; Moody 1;. .Wood?/, 
89. 

As the allegations in a petition for divorce a re  directed by statute to be 
sworn to, i t  is  more emphatically required in such a case than in others that the 
allegations and proofs should correspond; otherwise, the court cannot grant 
a decree. Young u. Young ,  340. 

A wife who seeks to assert a cause of action under G.  S., 50-7 ( 4 ) ,  must 
allege with particularity the language and conduct relied upon as  constituting 
such indignities to her person a s  to render her condition intolerable and her 
life burdensome; and i t  is essential that there be an allegation that the same 
was without adequate provocation, i ts  omission being fatal. Pearoe 1;. Perrrce, 
571. 

I n  a suit for divorce by husband against wife under G. S., 50-5 (4), allega- 
tions by the wife, that  her husband ordered her to  leave home, which she did 
not do, but instead, bargaining with him for a contract of separation, reached 
a n  agreement, without averment of fraud or deceit, a r e  insufficient a s  a 
defense. Ibid. 

I n  a n  action for  absolute divorce a counterclaim or cross action for debt 
under a separation agreement between the parties is  not cognizable by the 
court. Jenkins  v. Jenkinu,  651. 

3 8. Sufficiency of Evidence. 
In  an action for  divorce on the ground of two years separation, where the 

complaint alleges and there is evidence for plaintiff tending to show that the 
parties have lived separate and apart for two years next immediately preced- 
ing the institution of the action and that plaintiff has resided in the State for 
a period of six months, G. S., 50-6, and defendant pleaded and offered evidence 
of wrongful abandonment and recrimination, the case is one for the jury and 
there is  error in allowing a motion for judgment a s  of nonsuit. Taglor v. 
Taylor, 80. 

I n  a n  action by a husband against his wife for,absolute divorce, nnder the 
two years separation statute, G. S., 50-6, where plaintiff's evidence tended to 
show that, although the parties lived in the same house and for  a large part 
of the time in the same room, they lived separate and apart for  more than two 
years preceding the action because of a total discontinuance of sexual relations 
between them, judgment a s  of nonsuit was proper. Dudley v. Dudley, 83. 

There being no competent evidence offered, in a divorce action based on 
the grounds of two years separation, G. S., 50-6, of the living separate and 
apart  by plaintiff and defendant, the court properly allowed a motion for 
jud,gnent a s  in  case of nonsuit a t  the close of plaintiff's evidence. G. S., 1-183. 
Moody v. Moody, 89. 

On motion in the cause by defendant to set aside a judgment of divorce, 
granted September, 1044, for alleged two years feparation by mutual consent, 
on the ground that  the judgment was fraudulently obtained, where affidavits 
on the part of the wife, the defendant, show that the parties were married, 
in Atlanta, Ga., where she lived, on 9 June. 1941, and l i ~ e d  together in Atlanta 
until plaintiff entered the U. S. Savy (to which he itill belongs), when defend- 
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ant  remained with her parents, with plaintiff's appro~a l ,  spending portion> of 
her time with her husband a t  various places, visiting his parents. liring with 
plaintiff in 1044 in TVashington. where their friends thought them a happy 
married couple, that  she received an allotment from his pay and plaintiff paid 
her expenses on trips, wrote regularly and sent her checks as late as  29 Jnne. 
1944, and she heard of thi i  action first on 1 August, 1944; while plaintiff 
contents himself with the categorical statement that he did not live r ~ i t h  de- 
fendant as  husband and wife after 13 June, 1942, admitting support and refer- 
ring to the separation by mutual agreement only as  agreed to by defendant in 
April, 1944. without denying any of the instances of association in defendant's 
affiilavits-there is no sufficient evidence of the separation by mutual agree- 
nlent and the living separate and apart as is contempl~ted by statutes. G. S., 
50-5 ( 4 ) ,  and G. S.. 50-6. and plaintiff has practiced imposition upon the coiirt. 
Yoling v. Young. 340. 

As the allegations in a petition for divorce are directed by statute to be 
s!~-orn to, i t  is more enlphatically required in such a case than in others that 
the allegations and proofs should correspond ; othermise, the court cannot grant 
a decree. Ibid.  

In a cause of action couched in the language of G. S., 30-5 ( 4 ) ,  plaintiff must 
prore his case secundunz allegata by showing that the separation was volun- 
tary in i ts  inception. If the assent of the wife was obtained by fraud or 
deceit, the separation was not roluntary within the meaning of the act. Pearcc 
I . .  P ~ I - c c ) ,  571. 

# 10. Verdict and Decree. 

On nlotion in the cause b r  defendant to set aside a judgment of divorce, 
granted September. 1944, for alleged two years separation by mutual consent. 
on the gronnd that the judgment was fraudulently obtained. where affidarits 
on the part of the wife, the defendant. show that  the parties were married. 
in Atlanta. Ga., where shc l i ~ e d ,  on 9 June, 1041, and lived together in Atlanta 
nntil plaintiff entered the U. S. Savy ( to  which he still belongs). when defencl- 
ant  remained with her parents, with plaintiff's approval, qpending portions of 
her time with her hnsbantl a t  rarious places, visiting his parents, living with 
plaintiff in 1944 in TTa~hington, where their friends thonght them a happy 
married couple. that she received an allotment from his pay and plaintiff paid 
her expenses on trips, wrote regularly and sent her checks as  late a i  29 ,June. 
1944, and she heard of this action first on 1 August, 1944; while plaintiff 
contents hin~qelf n i t h  the categorical statement that he did not l i ~ e  with de- 
fendant a i  husband and wife after 13  June, 1942, admitting support ; ~ n d  refer- 
ring to the separation by mutual agreement onlr as  i~greed to by defendant in 
.Ipril, 1944. without denying any of the instance5 of aisociation in defendant'i 
affidariti-there is no sufficient eridence of the 2eparation by mutual agree- 
ment nnrl the liring separate and apart as  is contemplated by statutes, G. s., 
.TO-.? (41, nntl G. S.. 50-6. and plaintiff has practiced iinyucition upon the co~irt.  
1 O I O ! ~  1 . .  1 oung, 340. 

a# 1 1 ,  11. Alimony Pendente Llte: Alimony Upon Divorce Fro111 Bed 
and Board. 

Liliniony in actioll:: for (ti\-orcc ( I  ~. i~ ir i t ln  is not p e r n ~ i t t ~ t l  in this jur isdi~~tiol~.  
a r e  p c w r l t i ~ t c  7itra or n-here alimony is prayed in a s~iccessful cross :~ct ioi~ 
for divorce n rnensn. J o i k i i i . ~  v. Jenkins, 681. 
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# #  13, 15. Alimony Without Divorce: Review and  Change of Sward.  

Two Separate remedies are  p ro~~ided  by G. S.. 30-16, one for alimony without 
divorce. and second. for reasonable subsistence and counsel fees pendente 11tr. 
The amounts allowed a re  determined by the trial conrt in his discretion, and 
a re  not reviewable; either party, however, may apply for a modification a t  
any time before the trial of the action. This power is constitutionally exer- 
cised without the intervention of a jury. Oldkam z. Oldhanz, 476. 

There is  no defense that  limits the power of the trial court to award snb- 
sistence pelzdcnte lite, under G. S., 50-16, except the defense of adultery a s  
specified in the statute, so that  the reasonableness of a separation agreement 
need not be determined before the court can arrard temporary allowancef. 
Ib id .  

# 17. Hearings and Decree. 

I n  a n  action by a husband against his wife, for divorce on the ground of two 
years separation, in which the wife set up  in her answer a separation agree- 
ment by which her husband contracted to pay her a certain sum monthly for 
her support and asked for judgment that she recover according to the terms 
of such agreement, this plea of the wife being ignored by the court and 110 

judgment rendered therein, though the court rendered a decree of ahsolnte 
divorce for the husband, such decree is not res judicata in a subsequent action 
by the wife against the husband based on the agreement. Jewkim ?;. Jewkins. 
681. 

DRAIXAGE DISTRICTS 
# 1. Establishment. 

A drainage district is a quasi-municipal corporation, and neither its exist- 
ence nor the regularity of its proceedings can be collaterally impeaclierl. 
Newton Q. Chaso?~, 204. 

# 10. Attack of Assessments. 

Parties to drainage proceedings, and in reference to their lands situated 
within the drainage district, are estoppcd. from questioning by independent 
suit, the judgment establishing the district or the validity and amount of the 
assessments made in the cause or the burdens and benefits affecting the prop- 
erty. These, and like rnlings. must be challenged a t  the proper time and in 
the course of the proceeding, and unlefs objection is successfully maintained. 
the parties are  concluded. Newton v. Cl~asou, 204. 

Drainage proceedings are  nerer closed. and a party aggrieved therein may. 
by motion in the cause a t  any time, raise questionf as  to his right affected 
thereby. Ibid. 

EASEMEST. 

# 2. Creation by Necessity and Implication. 

In a civil action for permanent injunction against interference with the 
m e  of an ensement in an alleyway, where plaintiffs' evidence tends to show 
that a developer of realty for residential purposes pnt a map of his property 
on record, sold some of the lots in a certain block thereof and thereafter. with 
the approwl and consent of the pnrchasers of the lots sold and for the (.on- 
renimce of all lots in said block, the dereloper R I I ~  the purchasers of lots in 
such block. including predecessors in title of plaintiffs and defendants. by 
v-ritten agreement. 1Yhic.h is now lost and which wns not put on record, ngrcwl 
to. and did lay out and establish, locate and grade a common allepvay for 
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ingress. regress and egress for the then owners of plaintiffs' and defendants' 
lots and other lots in said block, and for the benefit of subsequent owners and 
the public. and that  thereafter owners of lots on said alleyway constructed 
homes. garages and other improvenlents thereon with reference to the use of 
such alley a s  the only entrance to their property and used the same for many 
years without question, until recently when defendants wrongfully placed 
barriers a t  both entrances to said alleyway and also notices forbidding the 
use thereof, there is sufficient evidence for the jury and the court below erred 
in allowing defendants' motion for judgment a s  of nonsuit. Neamand v. 
Akinkle, 383. 

EJECTMENT. 

5 1. Nature and Scope of Remedy in General. 
The fact that  a landlord may obtain permission from the Rent Control Office 

of the O.P.A. to institute an action under the local law for the possession of 
his property, does not release the property from the provisions of the Emer- 
gency Price Control Act of 1942, Title 50, U.S.C.B. dpp., sec. 901, et seq. 
McGuinn IJ. McLain, 750. 

§ 7. Judgment and Relief. 
The rental value of the premises in controversy in  this action was fixed by 

the Rent Control Office, and local statutes, S. L. 1945, ch. 796, amending G. S., 
42-32, authorizing the collection of double rents o r  other damages for with- 
holding the premises after notice to  quit, cannot exceed the maximum rent 
fixed by the Office of Price Administration under the Emergency Price Control 
Act of 1942. HcGuinn IJ. McLain, 750. 

Ordinarily wheq a tenant holds over after the expiration of his lease or a 
tenant from month to month refuses to quit after notice, the landlord is 
entitled to  recover, as  damages for the wrongful withholding of the premises, 
the fair  rental ra lue of the property. The measure of damages is  the differ- 
ence between the rent agreed upon and the market value of the term, plus any 
special damages alleged and proved. Rental value is  what the premises would 
rent for, or i t  may be determined by other evidence. Ibid. 

As long as  the Rent Control Act is effective in a particular locality, a land- 
lord who owns rental property therein and subject to the provisions of the 
Act, cannot assert under the local law any right in  conflict with the Act. Ib id .  

BIIS difficulty encountered by defendant, in a n  ejectment proceeding, in 
obtaining other suitable living quarters is not sufficient under the Rent Control 
Act to defeat the right of plaintiffs to recover possession of their property 
for their own use and occupancy. Ibid. 

9b. Common Source of Title. 
Where both parties to  an action for recovers of land claim title from a 

common source, prior ownership of the land may be taken as  n "fixed fact" so 
f a r  as  the action is concerned. Perguson v. Pergzison, 376. 

15. Sufficiency of Evidence. 
A purported judgment, signed with a facsimile rubber stamp signature and 

relied upon by defendants as  muniment of title, is subject to  collateral attack 
in a n  action to recover land. Ehorn u. Ellis, 386. 
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EQUITABLE LIEN. 

§ 1. Nature: I n  General (Expressed o r  Implied). 

There is  no lien for purchase money in North Carolina. A vendor cannot 
reserve a lien unless he take his security in writing and have i t  registered-in 
the shape of a mortgage or deed of trust. RudasiZZ v. Cabaniss, 87. 

EQUITY. 

5 3. Nature of Equitable Rights and  Remedies i n  General. 

A court of equity will not lend its aid in any case where the party seeking 
i t  has a full and complete remedy a t  law. I n  re  Estate o f  Daniel, 18;  Insur- 
ance Co. v. GuiZford Counly,  293. 

In  seeking equity a plaintiff must find his cause of action in the invasion of 
property rights, a t  which point equity takes hold and proceeds as  f a r  a s  it  
may, within the power and practice of the court, to restore the parties to the 
status quo ante  injuriam. Atkinson v. Atkinsoa, 120. 

Equity acts in personam but i t  also acts in relation to the res. Ibid. 
A plaintiff may not inrolre the aid of a court of equity for application of 

the principle of restitution, i t  appearing on the face of the record that plaintiff 
is  not without adequate remedy a t  law. Insurance Go. v. GuiZford Countz~, 293. 

Ordinarily equity will not interfere with the enforcement of a municipal 
ordinance, since, if valid, plaintiff cannot complain, and, if not, i ts  validity may 
be attacked in an action of law. Jarrell v. Snow,  430. 

Equity will not interfere to test the validity of an alleged unlawful and 
invalid municipal ordinance enforceable only by indictment. Ibid. 

ESTATES. 

5 9a. Creation a n d  Termination of Life Estates and Vesting of Remain- 
ders. 

By a devise to a woman for her natural life, remainder in fee to the children 
of the devisee, with subsequent provision that, in case devisee should die leav- 
ing no child, or children, or child of any such children, the devise should go 
to another, a life estate passes under the will to such devisee and remainder 
in  fee vests immediately in the children of life tenant who a re  in esse, subject 
to open and make room for any after-born child or children, with ultimate 
limitation over in case the life tenant should die leaving no issue. Such re- 
mainder vests subject only to a contingency affecting the quantunz of the chil- 
dren's interest, but not the quality of their estate. B e a m  v. G i Z k e ~ ,  520. 

The vested character of a remainder created by will is unaffected by a 
direction in the will that  the property be equally divided among the remainder- 
men when they become of age, after the death of the life tenant. Ibid. 

g 11. Procedure. 
In  a suit to  sell lands by life tenant against remaindermen, where remainder- 

men come i11 by counsel and join in the plaintiff's prayer for relief, this makes 
i t  for all practical purposes an e x  parte proceeding. R e a m  v. Gilkey,  520. 

A court of equity is empowered to order a sale of realty, upon application 
of the life tenant and the remaindermen, life tenant's children in  esse, who 
represent the entire class of remaindermen, including children i n  posse, and 
to conclude all of the same class then before the court. I t  is likewise in the 
discretion of such court to determine whether the sale shall be public or 
private. Ibid. 
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In a snit. before a court of general equity jurisdiction. brought hy the lif- 
tenant against the vested remaindermm, to sell the lands, failure to brmg 
in those having a contingent interest, based on the death of the life teilallt 
without issue, is not fatal after the death of the life tellant learing issue. 
Such a proceeding is not under C. S., 1744, 1746 (see G. S., 41-11, 41-12). 
When the purchaser pays his bid into court, he is relieved from any further 
responsibility. Ibid. 

The presence of a minor son of a vested remainderman as  n party, in a suit 
for sale of the property brought by a life tenant against all remaindermen. 
is  mere surplusage and harmless. The minor had no interest in the property 
then and has none now. Ibid. 

9 12. Conduct of Sale, Report and Confirmation. 
A court of equity is empon-ered to order a sale of realty, upon application 

of the life tenant and the remaindermen, life tenant's children in esse, who 
represent the entire claw of remaindermen, including children in  posse, and 
to conclude all of the same class then before the court. I t  is likewise i11 the 
discretion of such court to determine whether the sale shall be public or pri- 
rate. B e a m  u. Gillmy, 520. 

9 14. Attack and Setting Aside Sale. 
I n  a suit, before a court of general equity jurisdiction, brought by the life 

tenant against the vested remaindermen, to sell the lands, failure to  bring in 
those having a contingent interest, based on the death of the life tenant with- 
out issue, is  not fatal after the death of the life tenant leaving issue. Such a 
proceeding is not under C. S., 1744, 1745 (see G. S., 41-11. 41-12). M7ben the 
purchaser pays his bid into court. he is relieved from any further responsi- 
bility. B e a m  1;. Gilizey, 620. 

On hearing in 1945 motions in the cause to vacate the order of sale of realty 
and judgment of confirmation made in 1922, where the court found that de- 
feudailts appearing of record had been duly served with summons; that they 
filed answer through counsel and joined in the request for an order of sale; 
that  full value was paid for the property a t  the time, and that the purchaser 
has since erected valuable improrements thereon, in the absence of compelliiig 
reasons t o  the contrary there was no error in refusing to vacate the order of 
sale and judgment of confirmation. Ibid.  

ESTOPPEL. 

S 3. Nature and Essentials. 
Where a husband attempts to devise to his wife lands already belonging to 

her (1) the wife is not put to her election, especially when she does not offer 
the r i l l  for  probate and fails to qualify a s  executrix thereunder; ( 2 )  and the 
wife's grantees arc not estopped by her joinder, with some of the other de- 
visees under her husband's mill. in the execution of mortgages cn the property, 
nor by evidence that she claimed only a life estate. againrt the assertion of a 
fee title hg her said grantee% since their adversaries are not attempting to 
assert a title acquired after quch declarations or in any way affected by them. 
Lune 1;. Becton ,  4X. 

5 4. Operation and Effect. 
In suit by the seller to require specific performance of the buyer. title heing 

claimed under a will in the probate of which the issue of dcljisaeit cel won 
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was  raised and a motion of nonsuit made and allom-ed, the parties a t  whose 
instance the nonsuit was allowed being before the court, they will be bound 
by i ts  judgment on the principle of estoppel. Rzcr?~cy c. Hollozc'clll, 633. 

3 6b. Estoppel by Misrepresentation. 

Where a husband attempts to devise to his wife lands alrendy belonging to 
her ( 1 )  the ~ ~ ~ i f e  is not put to her election, especially when she cloe5 not offer 
the will for probate and fails to qualify as  execntris thereunder: ( 2 )  and the 
wife's grantees are  not estopped by her joinder. IT ith some of the other devisee< 
under her husband's  ill, 111 the execution of mortgages on the property, nor 
by evidence that she clnimed only a life estate. against the assertion of a fee 
title by her said grantees, since their adversaries are not attempting to assert 
a title acquired after sncli declarations or in ally n nj  affected by them. Lane 
v. Bccton. 487. 

6d. Estoppel by Conduct. 

I n  a w i t  by a succesbor trustee mider a will, after tlie death of the life 
beneficiary, against the aclministrator of the life beneficiary and the ultimnte 
beneficiaries, tlie said adminiqtrator attacliing by crobf action the authority 
of the  former trustees, the accounts and the general handling of the trust 
by plaintiff and his predecessor trustees. plaintiff having pleaded estoppel 
against such aclniinistrator as  to  an^ claim against the former trustees ancl 
there being evidence tending to chon thnt testatrix died in 1019 nud her 
executor settled her estate In 1920 and acted as  trustee to his death in 1928 
when, in a proceeding for that purpose, the second trustee was appointed and 
on his death in 1032 the plaintiff ~ v a r  appointed in another proceeding, the 
life beneficiary being a party to both  proceeding^, ancl that regular accounts 
were filed by the executor and a11 three trustees and approved. all nithont 
any objection or quection from the life beneficiary, who wns uiicler no dii- 
a b i l i t ~  from 1919 to his death in 1940. such conduct of the life beneficiary 
constitutes an estoppel against his administrator and the findings of fact and 
conclnsioi~s of lan by the court belov on the ple~r of estoppel  nus st be upheld. 
Chcshrrc ?r rrrs t  P r c s b ~ f e r ~ a ~ r  Church, 163. 

I .  Judicial Notice. 
2. Of Judic ia l .  Legislatire a n d  E x -  

executive Acts  of Agencies of 
This State. Rea v. Simowi tz ,  
5 7 5 ,  

3. O I  Other States. Kearney  v. 
Thomas, 1 6 6 .  

11. Burden of Proof and Presumptions. 
6 .  In General. Rearney v. Thomas, 

1 5 6 :  I n  re W i l l  of Atkinson, 
3 2 6 ;  I n  re  Ti7il l  of Lomax, 5 9 2 .  

IV. Credibility of Witnesses, Impeach- 
m w t  and Corroboration. 
15.  I n  General. Sterle 1.. C a s e ,  i 2 F .  
18. Evidence  C o m p e t e n t  t o  Corrobo- 

ra te  Witness. S. v.  Sut ton ,  332. 

VII. Competency of Evirlence in General. 
2 i .  Ge-'era1 Ruies.  Hobbs  v. Coach  

Co., 323 ;  8. v. Sutton.  3 3 2 ;  Rea 
v. S lmowi tz ,  5 7 5 ;  S, r. Brooks,  
662. 

28. Circumstantial Evidence.  Hobbs 
v.  Coach  Co., 323. 

3 2 .  T r a n s a c t i o n s  o r  Co~nmunications 
n'1t11 Decedent. XcXichael v .  
Pegram, 400 .  

\TII. Documentary Evidence. 
3 1  Governmental .Icts and Docu- 

l n ~ n t s  of O t h e r  States. Kearney 
v. Thomas. 156 .  

I S .  Best and Secondary Evidence. 
3;. Genera l  Rules. Rea r. Simo- 

\ V l t Z ,  j 7 5 ,  

S. Pard or Extrinsic Evidence Aff'ect- 
ing Writings. 
40.  Escept~ons t o  General Rules. 

L a u n d r y  Machinery  Co, r. Skin- 
ne r .  '85. 

XI. I ~ ~ R I W L J -  Evidence. 
4 1  In General .  Hinson  v. Xorgan,  

740 .  
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42b. Res Gestae. S. v. Hill, 7 4 ;  S. v. 
Smith, 7 8 ;  In re Will of Ball, 
$1; Hobbs v. Coach Co., 323. 

42c. BY Parties o r  Others  Interested 
in the  Event. Hobbs v. Coach 
Po.. 9 2 1 .  . . . , . - . . 

42d. BY Agents of Representatives. 
Steele v. Coxe, 726. 

43a. Declarations: I n  General. In re 
Will of Ball. 91. 

43b. By Decedents Against Interest. 
Lane v. Becton, 457. 

XII. Expert and Opinion Evidence. 
45a. In General. S. v. Peterson, 540. 
46. Subjects of Opinion Evidence by 

Non-experts. Lee v. Bedding- 
field, 573 ;  In re Will of Lomax, 
5 9 2 ;  Steele v. Coxe, 726 .  

48.  Causes of Death. S. v. Mays ,  
486. 

51. Competency and  Qualifications 
of Experts. S. v. Peterson, 540. 

$j 2. Of Judicial, Legislative, and  Executive Acts of Agencies of This State. 
Our mortuary table, G. S., 8-46, is nothing more nor less than one of the 

prevailing mortality tables put into statutory form so a s  to permit its use 
without formal proof. Rea v. Simowitx, 575. 

5 3. Of Other States. 
The Federal statute implements the Constitution in requiring that full faith 

and credit be given in each state to  the public acts, records and judicial pro- 
ceedings of every other state, and requires certified copies of records to be 
admitted in evidence when authenticated a s  provided by the statute. It is 
not intended to supplant, nor does i t  supplant, other modes of proof recognized 
a s  competent in the jurisdiction where the exemplification is to be made. 
Kearpteg v. Thomas, 156. 

The purpose of certification is  to avoid the necessity of bringillg original 
documents from the places where they are kept, or of presenting witnesses who 
have compared copies with the original-a method still permissible under the 
common law. Ib id .  

Authentication guarantees that the original of the copy genuinely exists, a s  
exemplified, and this is attained by showing: ( a )  The authority of the person 
certifying, o r  that he is the keeper of the record; ( b )  his present incumbency 
of the office; and ( c )  the genuineness of his signature or seal. Ib id .  

Where a marriage license and marriage certificate of record in the Hustings 
Court of the City of Petersburg, Va., attested by the signature of the Clerk of 
said court, has  attached thereto a certificate of the presiding judge of said 
court, under his hand and the seal of said court, that the said Clerli is the 
duly qualified and commissioned Clerk of said court and that the attestation 
on the said license and marriage certificate is in due form a s  provided by the 
laws of Virginia and made by the proper officer, and in turn the same seal is 
used by the Clerk of said court in certifying the official character of the Judge, 
the admission of these documents and certificates in evidence will not be held 
for error. Ibid.  

$j 6. In- General. 
The laws of evidence do not recognize a presumption 011 a presumption. 

The facts upon which a presumption is based must be proved by direct evi- 
dence. Kearneg v. Thomas, 156. 

There is no genuine presumption of the continuance of a particular human 
life, with a uniform applicatio11. The pleadings will show whose duty it  is 
to prove that a particular person was living a t  a certain time, and, upon his 
showing the mere fact of life a t  a preceding date, the court will usnally leave 
i t  to the jury to  say whether he has proved his case. Ib id .  

There is  no such thing as a directed verdict while the credibi l i t~ of the evi- 
dence is  still a matter for the jury; and i t  always is for the j u r ~  where the 
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EVIDENCE-Con tinued. 

demand is for  a n  affirmative finding in favor of the party having the burden, 
even though the evidence be uncontradicted. Ibid. 

It is sufficient to  rebut a presumption by evidence of equal weight rather 
than by a preponderance of the evidence, where the burden of the issue is on 
the opposite party. I n  r e  Will of Atkin.son, 526. 

Strictly speaking, the burden of the issue, a s  distinguished from the duty 
to go forward with the evidence, does not shift from one side to  the other, for 
the burden of proof continues to rest upon the party who alleges facts neces- 
sary to enable him to prevail in  the cause. I t  is  required of him who thus 
asserts such facts to establish them before he can become entitled to a verdict; 
and he constantly has the burden of the issue a s  to these matters, whatever 
may be the intervening effect of different kinds of evidence or of evidence 
possessing varying degrees of probative force. Ibid. 

The "greater weight of the evidence" relates to the credibility of evidence 
offered, and not to the quantity. I n  r e  Wil l  of Lomax, 592. 

In  an action on the issue of devisnvit vel ?LO%, where the court charged the 
jury that the rule, a s  t o  the greater weight of the e\idence required, of the 
propounders, means that they must offer more evidence, however slight i t  may 
be, than the caveators have offered, there is reversible error. Ibid. 

§ 15. I n  General. 

I t  is proper for a witness to  refresh his memory from a paper writing, even 
when the witness has not asked to be allowed to do so. Indeed. a witness may 
be compelled to  so refresh his memory. Steele v. Coze, 726. 

§ 18. Evidence Conipetent to Corroborate Witness. 

Evidence of prosecutrix, in a trial on an indictment charging rape, that,  
when confronted with defendant in the sheriff's office the day after the alleged 
crime was committed, she said "that is  the man," and that  defendant made 
no denial or reply, was clearly competent for the purpose of corroborating the 
witness' former testimony that  defendant was the man who assaulted her. 
S. v. Suttotl, 332. 

§ 27. General Rules. 

Objection to the admission of evidence is rendered harmless by the subse- 
quent admission, without objection. of evidence to the same effect as  that  
objected to and bearing upon the identical matter. Hobbs v.  Coach Co., 323. 

Where evidence is improperly admitted and, a t  the conclusion of nll the 
evidence, the court rules that the same is incompetent and instructs the jury 
not to consider it ,  the error in the admission of the evidence is cured. Ibid. 

Eridence competent for  one purpose is, in the absence of a request to  restrict 
i t  to the one purpose, admissible generally; and the court, in the absence of a 
request to restrict, is not required to  do so. S. ?;. Sutton, 332. 

Our mortuary table, G. S., 8-46, is not founded on any statistical informa- 
tion based on experience concerning children under ten years of age and it  does 
not give or purport to give the probable expectancy of life of such infants. 
Hence as  to them i t  is irrelevant. Rea v.  Simowitx, 575. 

In  a caie involving the expectancy of one, not within the class of selected 
lives tabulated in G .  S., 8-46, the jury may consider evidence a s  to the consti- 
tution, health, vigor, habits and the like of deceased as  a basis for determining 
his probable expec tanc~:  and upon proper identification and authentication 
other available tables. which list the ages involved, may be used in evidence. 
Ibid. 
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The admissibility of evidence, when challenged. is, i m p r i n ~ i s ,  a question for 
the trial court. Where its admission primarily depends upon a determination 
of fact, the court of review is ordinarily bouncl by the findiug of the trial 
judge when i t  is supported by evidence, and will not disturb that finding or 
ruling admitting the evidence unless there appears some error of law or legal 
inference. S. u. Brooks,  662. 

# 28. Circumstantial Evidence. 

Allegations. in a complaint for alleged personal injuries to plaintiff by an 
automobile collision, and evidence supporting same, a s  to the presence of 
soldier-passengers in plaintiff's car and the fact that one of them was killed 
and others injured by the collision, were proper and competent solely to  be 
considered by the jury with respect to the momentum of the vehicle a t  the 
time of the crash (which was admitted), the attendant destruction and death 
bearing on the question of negligence and proximate cause of the injnry. 
Hobbs v. Coach Co., 323. 

# 32. Transactions o r  Communications With Decedent. 

I n  a civil action by plaintiffs against defendant for rents allegedly received 
by defendant's intestate from plaintiffs' property, evidence of plaintiffs, that 
deceased went into possession of the premises, shortly after default in yay- 
ments to a mortgagee. for the purpose of collecting the rents and applying 
same to plaintiffs' mortgage indebtedness, that afterwards defendant's intes- 
tate purchased the property and plaintiffs executed notes to defendant's intes- 
tate and saw a deed for the premises in the possession of deceased, is excluded 
by G. S.. 5-51, as  personal transactions and communications with defendant's 
intestate. McMicl~ae l  u. Pegram,  400. 

§ 34. Governmental Acts and  Documents of Other States. 

The purpose of certification is to avoid the necessity of bringing original 
documents from the places where they are  liept, or of presenting mitnesses 
who have compared copies with the original-a method still permissible under 
the common law. Kcarwe!~  u. T h o m a s ,  156. 

Authentication guarantees that  the original of the copy gecuinely exists, as  
exemplified, and this is attained by showing: ( a )  The authority of the person 
certifying, or that he is the keeper of the record; ( b j  his present incumbency 
of the office; and ( c )  the genuineness of his si,q~zature or scal. Ib id .  

Where a marriage license and nlarriage certificate of record in the Hustings 
Court of the City of Petersburg, Ta., attested by the signature of the Clerli of 
said court. has attached thereto a certificate of the presiding judge of said 
court, undrr his hand and the seal of said court, that the saitl Clrrlr is the 
duly qualified and commissionr~tl Clerk of said court and that the attestation 
on the saitl license and marriage certificate is in due form as provided by the 
laws of Virginia and made hy the proper officer. and in turn the sanie icnl is 
used by the Clerk of said court in certifying the official clinracter of the Judge. 
the admission of these documents xnd certificates in ~r idence  will not br hrltl 
for  error. Ibid.  

# 37. General Rules. 

Mortuary tables are usctl a s  the I)ci;t evitlcwe ohtaina1)le. together v i th  
evidence of health. habits ant1 the like, in the establishment of niaterial but 
necessarily uncertain facts. Rcci c. Siinnzcits, 575. 
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I n  a case involving the expectancy of one, not within the class of selected 
lives tabulated in G .  S., 8-46, the jury may consider evidence as  to the consti- 
tution, health, vigor, habits and the like of deceased as  a basis for determining 
his probable expectancy; and upon proper identification and authentication 
other available tables, which list the ages involved, may be used in evidence. 
Ib id .  

3 40. Exceptions t o  General Rules. 

I t  is  important to distinguish between the legal effect of fraud in the induce- 
ment, which vitiates the contract, and a parol warranty, which would have to 
be set up by amendment or contradiction of the written instrument. Parol 
eridence to vary, add to, or contradict a written instrument can be admitted 
only on the theory that the representations constitute fraud in the inducement 
and destroy the contract. Laundry N a c h i n e r ~  Go. v. Sliinncr, 28.5. 

3 41. In General. 
I n  a suit attacking two deeds for want of consideration, eridence of the 

husband of grantee in one of the deeds attacked, that  he knew all about his 
wife's business and knew that  she did not pay anything for the deed to her, 
and that  she did not receive anything in consideration for  the other deed in 
which she was grantor, and that he nerer heard his wife say that  she received 
or paid any money for such deeds, was properly excluded a s  hearsay. Hinson. 
ti. Morgan and Hinsom ti. Baumrind, 740. 

9 42b. Res Gestze. 
I n  the trial of defendant on an indictment for assault with a deadly weapon, 

inflicting serious injury not resulting in death, with intent to kill, the admis- 
sion of evidence that  the prosecutrix, who was present and testified a t  the 
trial, said just after she was shot by defendant, "I am going to die," is harm- 
less and i t  is immaterial whether or not her statement was hearsay or part of 
the re8 geste, there being no controversy about her serious condition or the 
fact that  she was shot by defendant. A. v. Hill, 74. 

I n  a prosecution for arson, exclamation of a witness, "E. has set the house 
on fire," made a t  the time the fire Tvas discovered on the outside of the house, 
where the witness had just seen the defendant E., is competent as  part of the 
res gestce. 8. a. SntitA, 78. 

Evidence of declarations of the testator, which disclose his state of mind a t  
the time of the execution of the pilper writing or the circumstances under 
which i t  was executed. tending to show he did or did not act freely and vol1111- 
tarily, is  competent a s  substanti\-e proof of undue influence. Other declara- 
tions, when relevant, may be admitted as  corroborative or supporting evidence, 
but alone thcy a re  not sufficient to establish the fact a t  issue. I n  re Will of 
Ball, 91. 

I t  is not necessary to the competency of an admission by n party to the 
record that i t  shall have been nlatle a s  part of the rcs gcstc. Admissions, 
when offered a s  those of a party to the record, a re  competent against him when 
they a r e  against his interest, material and pertinent or relevant to nn issue 
in the case. Such admisbions are original, primary, independent and sub- 
stantive evidence. Hobbs v. Cotrch Co., 323. 

3 42c. By Part ies  o r  Others Interested in  the  Event. 

I t  is  not necessary to the competency of an admission by a party to the 
record that it  shall hare bee11 nmde as  part of the rcs gcstcc. Admissions, 
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when offered a s  those of a party to  the record, are competent against him when 
they are  against his interest, material and pertinent or relevant t o  an issue in 
the case. Such admissions are  original, primary, independent and substantive 
evidence. Hobbs zj. Coach Co., 323. 

While declarations by a party to the record, who is  one of several defend- 
ants, a r e  competent against him when against his interest, material, pertinent 
and relevant, their admission is not prejudicial to his codefendants, where the 
court rules that they a re  competent only against the defendant making them 
and instructs the jnrr  not to consider them a s  against the other defendants. 
I b i d .  

§ 4243. By Agents o r  Representatives. 
I t  is well settled that admissions of an agent, when made in the course of 

his employment, are competent as  evidence against the principal. And where 
plaintiff's agent is a witness on the stand, a letter of such agent to the defend- 
ant, containing a statement of an admission of defendant's agent, may be 
introduced to corroborate the witness, who testified to same effect without 
objection. Bteele 2;. Come, 726. 

§ 43a. I n  General. 
Evidence of declarations of the testator, which disclose his state of mind 

a t  the time of the execution of the paper writing or the circumstances under 
which i t  was executed, tending to show he did or  did not act  freely and rolun- 
tarily, is  competent a s  substantive proof of undue influence. Other declara- 
tions, when relevant, may be admitted a s  corroborative or supporting evidence, 
but alone they are  not snfficient to establish the fact a t  issue. I n  re W i l l  of 
Ball, 91. 

43b. By Decedents Against Interest. 
Where a husband attempts to devise to his wife lands already belonging to 

her (1)  the wife is  not put to her election, especially when she does not offer 
the will for  probate and fails to qualify as  executrix thereunder; ( 2 )  and the 
wife's grantees a re  not estopped by her joinder, with some of the other derisees 
under her husband's will. in the execution of mortgages on the property. nor 
by evidence that  she claimed only a life estate, against the assertion of a fee 
title by her said grantees, since their adversaries are  not attempting to assert 
a title acquired after such declarations or in any way affected by them. Lalle 
v. Becton, 457. 

4Sa. I n  General. 
Ordinarily opinion evidence of a lay witness is not admissible. I t  is the 

province of the jury to  decide what inferences and conclusions are  Farranted 
by the testimony. Such evidence is admissible only when a person of ordinary 
experience would not be capable of forming a satisfactory conclusion unaided 
by expert information from one who has special learning, skill, o r  experience 
in the matter a t  issue. 8, v. Peterson, 540. 

46. Subjects of Opinion Evidence by Nonexperts. 
A witness, expert o r  other, who has acquired knowledge and formed an 

opinion a s  to the character of a person's handwriting from having seen such 
person write o r  having, in the ordinary course of business, seen writings pur- 
porting to be his and which he has acknowledged, or upon which he has acted 
or  been charged, as  in the case of business correspondence, etc., may give such 
opinion in evidence when a relevant circumstance. Lee v. Beddingfield, 573. 
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Capacity to make a will is  not a simple question of fact. I t  is a conclusion 
which the law draws from certain facts as  premises. Hence the nonexpert 
witness must state the facts gained from personal observation as  a predicate 
for  the expression of his opinion on such capacity. Failure to observe this 
rule is prejudicial error. In r e  Will of Lornax, 592. 

Opinion evidence of a non-expert witness as  to stumps and laps, in a con- 
troversy over the cutting of timber, is admissible, the witness testifying that 
"he had been in timber all his life" and had been a timber cruiser for 20 or 30 
years. Steele v. Come, 726. 

5 48b. Causes of Death. 
I n  a prosecution for  murder, where, after a proper foundation mas laid for 

the question, a physician who had examined the body was asked by the State 
his opinion as  to  the cause of death and replied, "My opinion is that she died 
from suffocation from the dress being crammed over her a i r  passages," such 
expert testimony is  proper and competent, and there being no objection to the 
answer and no motion to strike, the prisoner waived any ground for objection 
to so much of the answer a s  may not be responsive to  the question. S. v. 
Mays. 486. 

§ 51. Competency and  Qualification of Experts. 
Before opinion evidence is  admissible a witness must qnalify as  an expert 

in that  field of knowledge. The preliminary question of competency is for  the 
presiding judge and ordinarily his ruling is conclusive. 8. c .  Peterson. 540. 

EXECUTION. 
§ 11. Procedure. 

I n  an action to remove a cloud upon plaintiff's title, based on a transvript 
of judgment from Durham County docketed in Greene County, where restrain- 
ing order was continued and appeal taken and thereafter on call of the case 
for trial, i t  appeared that  motion had been lodged in Durham County to correct 
the record and that plaintiff had set up his rights in  the Durham County 
proceeding, the defendant was entitled to  have plaintiff pursue his legal reme- 
dies in  Durham before asking for further aid from the equity case in Greene. 
The apparent irregularity may be corrected by motion in the cause in Durham 
County, o r  the execution may be recalled; and for the present the remedies in 
Durham County seem adequate. Holden v. Tottoi, 558. 

16. Time of Sale and  Preliminary Proceedings and  Conduct of Sale. 
-4 sale under execution may be restrained if the deed of the officer who sells 

will not pass title and will only throw a cloud upon the title of plaintiff; but 
the invalidity of the judgment upon which the execution was issued may not 
be collaterally attacked unless it  be void or unenforceable. Holden v.  Totten, 
558. 

39 23, 24. Funds and  Interest Subject t o  Supplementary Proceedings: 
Procedure. 

Where the examination of the debtor, G .  S., 1-352, shows that his bmlis of 
account contain evidence material to the investigation, he should be required 
to  produce them. Cotton Co., Inc., c .  Reaccs. 436. 

I n  a supplemental proceeding, G. 9., 1-382. c.t seq., all parties being before 
the court, where it  appeared that the issue was the ascertainment of the inter- 
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est, if any, of partner R, one of the defendants, in the assets of a partnership 
W 8: R. which remain after the partnership debts have been paid and the 
partr~ership affairs adjusted, the plaintiff. a just creditor of R and assignee of 
his intereit in a judgment in favor of the partnership, is  entitled to a full 
accounting of all of the partnership affair?. G O  as  to determine what may he 
applicable to plaintiff's debt, and thpre Tra'i error in the refusal of the court 
below to allow the examination of R and to require the production of the 
partnership boolis and records for that purpose. Ibid. 

EXECUTORS ASD ADJIINISTRATORS. 

§ 13% Nature and Grounds of Remedy. 
An administrator, desirii~g to subject an interest in lands of his intestate 

to the pnyn~rnt  of debts of the estate, is given full power to that end under 
G. S., 28-81, cl seq. Heirs a t  law are necessary parties, G. S.. 28-87; and 
adverse claimants may be brought in. G. S., 28-88. I12 re  Estate of Uai~ie l .  18. 

15a. Claims Against and Liabilities of Estate: In General. 

Where there is cridence from which the jury may draw the inference that 
plaintiff, who wa.; then married and residing in Tennersee, agreed to lend, 
and did lend to his father, the intestate, who then re~ ided  in North Carolina. 
the sum of $2,000.00 to be due and payable a t  the death of the father. the 
probative force is  for the jwy and judgment as  of nonsuit a t  close of plaintiff's 
eridence was error. Basiugtr c. Pharr, 531. 

§ 15d. Claims for Personal Services Rendered Deceased. 

,411 oral contract, to devise specific realty for serrices rendered deceased. is 
contrary to the s ta t~ i tc~  of francls and not enforceable, that  issue heing raised. 
C o l c y  1;. Dalrytnple, 67. 

Where a plaintiff alleges a contract by the deceased to pay for services per- 
formed, in an action against deceased's personal representative, and upon trial 
fails to prore a special contract, but does prove the performance of the serrices 
and their value, he may not recover on special contract, though he is entitled 
to recorer on implied ~ 1 8 . ~ ~ 1 1 ~ p s i t  or qz~a?ztujn W ~ I - u i t  without amending the 
complaint. Ibid. 

Scrrices rendered to a mother-in-law by plaintiff ant1 his family. ~ rh i lc  rt,- 
siding in n separate house 21s tenants on the mother-in-law's farm, are not 
such 21s to indulge the presnmptio~~ of gratuitous attention prompted hy natural 
ties of afft.c.tion. Ihid. 

In :In nction by plaintiff against the personal representati17e of his deceased 
mother-in-law for personal serrices rendered by himself and his family. the 
services rendered by plaintiff's wife. which were performed outside their home 
and not wit11i11 the scope of her houscholil or domestic duties. would properly 
be recoverable, on implied aaszclngsit or q u u n t l ~ n ~  mr~-zii t ,  in her own namc. 
Ibid. 

A widow is not entitled to r e c o x r  from her hiisbancl's estate. on r l i t r ta i -  
contract or implied crsszcmpsit, the value of domestic sen-ices to, ant1 support 
of her husband, under a promise by him to derise her their llo~ne place in his 
will. Ritchie 7:. W h  itc. 4.50. 

Even in the absence of nn express contract. when an adult child, \rho hns 
removed from the home of his parent and has married, renders services to the 
parent which xwre T-olmltarily accepted, the 1a~v  implies a promise on the 
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EXECUTORS ASD ADIIINISTRATORS-Continzced. 

part of the parent to pay what the services a re  reasonably worth and there 
is  no prewmption of gratuity. Baslwger v. Pharr, 531. 

Where there is  evidence from which the jury may draw the inference that 
plaintiff, who \ms  then married and residing in Tennessee, agreed to lend, arid 
did lend to his father, the intestate, who then resided in North Carolina, the 
sum of $2,000.00 to be due and payable a t  the death of the father, the proba- 
tive force is for the jury and judgment as  of nonsuit a t  close of plaintiff's 
evidence was error. Ibid. 

FALSE IIIPRISOSi\lEST. 

§ 1. S a t u r e  and  Essentials of Right of Action. 
A cause of action for false arrest or false imprisonment is based upon the 

deprivation of one's liberty without legal process. I t  may arise when the 
arrest o r  detention is without warrant, or the warrant charges no criminal 
offense, or the warrant is void, or the person arrested is not the person named 
in the n%rrant. All that must be shonm is the deprivation of one's liberty 
without legal process. X c l t o ~  2;. Rickman, 700. 

FIDUCIARIES. 
2. Duties and Liabilities. 
One who acts for another, or assumes the obligation of a fiduciary, is under 

the compulsion of fair  play and good faith in respect of the interests of his 
principal o r  the confiding party. Hatcher v. Williams, 112. 

In  administeriilg a trust fund under a will, which directed that the estate 
be reduced to cash and the n1ont.y be invested in interest bearing securities. 
there is no liability on the part of tlie triistee for loss on loans, in the absence 
of evidence tending to show that  they were inadequately secured a t  the time 
they were made, and there being no evidence that the investments were not 
made in good faith or that the trustee failed to exercise due diligence in his 
efforts to collect same. Cl~eshi?-e v. First Presbyter-inn Gllurck, 165. 

"Defalcation" as  used in criminal statutes implies some moral dereliction. 
but in ,we. 17 of the Bankruptcy Act, 11 1:. S. C. A. 35, it  is a broader term 
and includes any failure of a gnarclian or other person acting in a fiduciary 
capacity to  account for  trust funds. Esamples cited. Trust  Go. z;. Parl;er, 
480. 

The fiduciary character of a debt does not depend upon its form bnt the 
manner of its origin and the acts hy which i t  is incurred, and reducing such 
debt to jndgment does not affect it, for the court will look behind the judg- 
ment to discover the original character of the liability. Ibid. 

In  certain fidnciary relations, if there be dealings between the parties, on 
complaint of the pilrty in the power of the other, the relation, of itself and 
without more. raises a presumption of fraud or undue influence as  a matter 
of law. and annuls the transaction unless snch presumption be rebutted by 
proof that no fraud . ins  practiced and no untlne influence was eserted. Z I I  rc 
T i l l  of Itkilrson, 626. 

9 1. S a t u r e  and  Grounds. 
Where tlie male defendant oil17 appealed from a rerdict of guilty. on prose- 

cution in Recorder's Court for fornication and adultery, an exception to the 
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court's charge, which referred to the male defendant, singly, a s  the person 
on trial, is without merit. The prosecution is not one in which both defend- 
ants  must be convicted of mutual intent to violate the law before conviction 
of one of them can be sustained. S. v. Davenport, 13. 

§ 3. Evidence. 
The guilt of defendants or of a defendant, in a criminal prosecution for  

fornication and adultery, must be established in almost every case by circum- 
stantial evidence. I t  is never essential to conviction that  a single act of 
intercourse be shown by direct testimony. S. v. Davenport, 13. 

On a prosecution upon indictment charging fornication and adultery, where 
the State's evidence tended to show that defendants were constantly together, 
day and night, on the streets and in several different homes maintained by 
the male defendant, and that  they were arrested late a t  night in one of these 
homes, no other person being in the house a t  the time, both defendants coming 
out of the same bedroom, there was sufficient evidence to  support a conriction 
and motion for nonsuit was properly denied. Ib id .  

Where the evidence for  the State, in a prosecution for  fornication and 
adultery, tended to show that defendant and his wife lived in a one-room 
house, about fourteen by twenty-six feet, and the other woman in the case, 
whose husband was in the Navy, came with her five children to live with them 
because she had no other place to  stay, and that defendant and this woman 
were seen together constantly, sometimes accompanied by defendant's wife, 
and that  late a t  night the officers went to  defendant's house and heard defend- 
an t  say, "you believe I hugged that woman," and the answer "yes," and the 
officers saw defendant in a crouching position orer  the bed where the woman 
was and on entering the room found defendant on a pallet and his wife and 
the other woman in different beds with several children in the beds and on the 
pallet, there is insufficient evidence for  the jury and motion for  judgment as  
of nonsuit should have been allowed. S. v. Gordon, 757. 

5 4. Trial, Charge and  Verdict. 
Upon trial in the Superior Court, after appeal the male defendant only 

from a conviction of fornication and adultery in the Recorder's Court, a charge 
that,  if the jury find from the evidence, beyond a reasonable doubt, that this 
defendant, not being married to the woman, did lewdly and lasciriously bed 
and cohabit with her and violated the statute, they should bring in a verdict 
of guilty, and if they should fail  to  so find, they should bring in n verdict of 
not guilty, substantially complies with G. S., 1-180, in the absence of request 
for  further instructions. S. v. Davenport, 13. 

Where the male defendant only appealed from a verdict of guilty. on prose- 
cution in Recorder's Court for fornication and adultery, an exception to the 
court's charge, which referred to the male defendant. singly, a s  the person on 
trial, is without merit. The prosecution is not one in which both defendants 
must be convicted of mutual intent t o  violate the law before conviction of one 
of them can be sustained. Ibid.  

FRAUD. 

5 1. Deception Constituting Fkaud: I n  General. 
There can be no all-embracing definition of fraud. Each case must be con- 

sidered upon peculiar facts presented. The best definition of actionable fraud 
requires i t  to be a false representation of a subsisting fact. Laundry Machir~- 
erg Co. u. Skinner, 285. 



ANALYTICAL INDEX. 

I t  is  important to  distinguish between the legal effect of fraud in the induce- 
ment, which vitiates the contract, and a par01 warranty, which would have 
to be set up by amendment or contradiction of the written instrument. Par01 
evidence to vary, add to, or contradict a written instrument can be admitted 
only on the theory that the representations constitute fraud in the inducement 
and destroy the contract. Ibid. 

§ 3. P a s t  o r  Subsisting Fact. 
Ordinarily, a mere statement of opinion cannot be held for f raud ;  and, 

where representations held for fraud a re  partly o r  wholly stated in the  out- 
ward form of opinion, they will be found to relate to  some essential character, 
quality or capacity inherent in  the thing sold, absolute in their nature and 
indistinguishable from factual statements. Laundru Machinery Co. v. Xkinner, 
285. 

Promissory representations, looking to the future a s  to value, use, a s  well 
a s  cornmendatory expressions o r  exaggerated statements of prospects, quality 
o r  gain, are  opinion and do not generally constitute legal fraud. Ibid. 

3 8. Pleadings. 
I n  a suit to avoid the effects of a contract, the execution of which is  ad- 

mitted, plaintiff alleging coercion by defendants in procuring his signature, 
where no facts a re  alleged by plaintiff upon which coercion may be predicated 
and there are no allegations of fraud, the assertions of plaintiff are  mere con- 
clusions of the pleader, and demurrer to the allegations of coercion was p r o p  
erly sustained. Colenzan v. Whisnant, 494. 

I n  an action against a life insurance company to recover on a policy issued 
by it, a plea of fraud by the defendant is an affirmative defense. The burden 
is  on the defendant to  show both false representations and scienter. Hence, 
the exception t o  the refusal of the court to dismiss, a s  in case of nonsuit, is  
without merit. Grinn v. I?zsuranoe Co., 684. 

3 9. Burden of Proof. 
In  an action against a life insurance company to recover on a policy issued 

by it, a plea of fraud by the defendant is a n  affirmative defense. The burden 
is on the defendant to show both false representations and scie-ntw. Hence, 
the exception to the refusal of the court to dismiss, a s  in case of nonsuit, is  
without merit. Grin% v. In..surance Co., 684. 

§ 11. Sufficiency of Evidence. 
In  certain fiduciary relations, if there be dealings between the parties, on 

complaint of the party in the power of the other, the relation, of itself and 
without more, raises a presumption of fraud or  undue influence a s  a matter of 
law, and annuls the transaction unless such presumption be rebutted by proof 
that  no fraud was practiced and no undue influence was exerted. In  re Will 
of Atkinson, 526. 

FRAUDS, STATUTE OF. 

3 9. Application i n  General. 
An oral contract, to devise specific realty for services rendered deceased, is  

contrary to the statute of frauds and not enforceable, that issue being raised. 
Colel~ v. Dnkymple, 65. 
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Standing trees on land are  real property and contracts and conveyances in 
respect thereto are governed by the same rules applicable to other forms of 
real property. Westmorela~ld v. Lowe, 553. 

Oral contracts between real estate brokers and their principals for the sale 
of land of the principal are  enforceable as  such. White v. Pleasants, 760. 

§ 10. Contract to Convey. 
The statute of frauds defeats a parol conveyance or reservation of timber; 

and, there being no exception or reservation as  to  timber in  plaintiff's deed, 
parol evidence of a previous oral agreement between plaintiff and defendant 
to reserve or except timber was properly excluded. TVestrnorela~~d ?;. Louie, 
553. 

§ 11. Leases. 
d parol lease agreement for more than three years is void. G. S., 22-2. 

Barbee v. Lamb, 211. 
To affect a purchaser with uotice, a lease for a term exceeding three years 

must be in writing and recorded in the proper county. Ibid. 

FRAUDULEXT COSVEYASCES. 

§§ 1, 6. In General: Original Parties. 

The power of the court to set aside a fraudulent conveyance a t  the instance 
of creditors is derired from G. S., 39-15, which has not penalized such a trans- 
action by declaring the deed utterly void as  against all persons and for all 
purposes, but has expressly limited the remedy to the aggrieved creditor and 
has left the deed as  it  stands between the parties. La9w 1;. Becton, 457. 

5 8. Creditors. 
In  an action by a creditor against husband and wife to set aside a convey- 

ance by the husband to his wife as  fraudulent and void as  to plaintiff, no 
answer being filed and no consent given by defendants, the judgment can give 
no greater relief than that demanded in the complaint, C. S., 606; G. S., 1-226; 
and the court acted in excess of its jurisdiction when it  ordered the feme 
defendant to  reconvey the lands to her husband and attempted to make the 
judgment effective a s  a transfer of title. Such provisions of the judgment are  
void. Lune v. Becton, 457. 

The power of the court to set aside a fraudulent conveyance a t  the instance 
of creditors is derived from G ,  S., 3915, which has not penalized such a truns- 
action by declaring the deed utterly ~ o i d  as  against all persons and for all 
purposes, but has expressly limited the remedy to the aggrieved creditor and 
has left the deed us it  stands between the parties. Ibid. 

§ 15. Verdict and Judgment. 
I11 an action by a creditor against husband and wife to set ~ s i d c  a convey- 

ance by the husband to his wife as  fraudulent and void as to plaintiff, no 
answer being filed and no consent given by defendants, the judgment c m  give 
no greater relief than that  demanded in the complaint. C .  S., 606 : G .  8,.  1-226; 
and the court acted in excess of its jurisdiction when i t  ordered the fclne 
defendant to recomey the lands to her husband and attempted to ninlie the 
judgment effective as  a transfer of title. Such provisions of the judgment are  
void. Lane v. Becton, 457. 



GAMING. 
§ 5. Sufficiencj- of Evidence. 

I n  a criminal prosecution under G. S., 14-290, 14-291, and 14-291 ( I ) ,  relat- 
ing to lotteries, where the evidence for the State tended to show tha t  defend- 
ants, residents of an  adjoining county, were seen together a t  various times in 
and about the town of Albemarle and passing through in cars, and that they 
were arrested together, in an automobile parked on a public road near said 
town, one of them h a ~ i n g  in his possession two enrelopes. containing money 
and marlied with numbers ancl letters on the outside and also containing slips 
of paper with numbers and letters and sereral words, a s  "shprt," "shorties," 
"today," "tool<" and "still" thereon. and that when arrested one of defendants 
said, "You haren't  got anything on me. I have been expecting this," and the 
other defendant tried to put the money in his pocket, without eridence of the 
operatio11 of any variety of lottery, or  that  defendants were agents for a lottery 
or  engaged in selling numbers or  lottery tickets, the court erred in the refusal 
of defendants' motion of nonsuit. G. S.. 15-173. S. c. Hcglar .  220. 

GIFTS. 
§ 1. S a t u r e  a n d  Essentials. 

The conreyance of an  interest to  the wife, the husband having paid or  agreed 
to p a r  the purchase money, is presumed to be a gift from the husband to his 
wife. Rudrts i l l  9. Caban i s s .  87. 

The fact that  plaintiff purchased land and caused title to be taken in his 
wife's name cloes not create a resulting trust in his favor: on the contrary, 
the law presumes that  the husband intended the property to be a gift to his 
wife. This presumption is one of fact nncl is rebuttable. Cnrlis le  c. C'ccvlisle, 
46'2. 

A married woman is under no legal handicap ~vhich would prevent her 
from entering into an  oral agreement with her husband to hold title to real 
estate for his benefit or  for their joint benefit. G. 8.. .i2-2. And to rebut the 
presumption of a gift to the n-ife, and to establish a parol trust in his favor. 
no greater degree of proof is required than is required to establish a par01 
trust under any other circumstances. I b i d .  

GUARDIAN AND WARD. 

3 12. Title and  Control of Ward's Property. 

While it i,q the primary duty of a parent to support his child, whether the 
child has an  estate or  not, this obligation may be qualified by the parent's 
ability. And when a parent bas not means sufficient to provide necessary 
maintt~nance. he should hare  reasonable allowance for lawful disbursements 
from the child's estate for that  purpose. Caszmlt!/  Co. z.. Lawiwg .  103. 

Disbursements, made hy a parent guardian prior to his appointment, may 
be allon-ed by the court on it appearing that such disbursements were mnde in 
good faith nnd would have been authorized if an application had been made 
in advance. I b i d .  

93. Investment a n d  Management of Property. 
When the court haring jnrisdiction of the snhject matter nnd the pnrties in 

a proper proceecliug. after full investigation nntl npon snfficient rridence. 
uuclertt11:es superrision of iiifnnts' e ,~tntes  rind thereupon arljnrlges the trans- 
action to be for the best interests of the infnnts, the court's decree will he held 
to be conclusive. C'trsztttlt!~ Co. ?;. Lazci11g. 103. 
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The employment of counsel for legal advice and assistance in connection with 
the administration of the ward's estate is a proper expense to be charged in 
the guardian's account, if reasonable in amount and for the benefit of the 
ward. G. S., 33-42. Ibid. 

Where a guardian lends to himself a large part of his ward's estate, keeps 
no accounts, commingles the assets of the guardianship with his personal 
funds, and fails to account for  the estate, a judgment against him, for the 
funds so unaccounted for, is  not affected by the guardian's stthsequent dis- 
charge in bankruptcy. Bankruptcy Act, sec. 17, 11 U. S. C. A. 35. Trust co. 
a. Parker, 480. 

I t  is  the duty of a guardian to keep his ward's money and property separate 
from his own; to keep an account thereof: to make authorized investments, 
not in his own name, but a s  guardian; to keep those investments separate 
from his own; and, when called upon to do so, to account for same either 
in cash or  in approved securities. Ibid. 

If a guardian, in good faith and with due diligence, inrests the funds of his 
ward in loans upon real estate in which he has no interest and loss occurs by 
reason of the subsequent depreciation in value of the security or other cause 
over which he has no control, he is protected from liability therefor. And he 
may discharge himself a t  the termination of his trust by turning over and 
accounting for authorized investments, taken in good faith as  a result of 
prudent management, even though such securities are  not tlieii worth face 
value. Ibid. 

A guardian has no right to mingle guardianship funds with his own and use 
them as such or to profit by the use thereof, and if he does so commingle such 
funds and use them in his own business or for his personal adrantage, he is 
guilty of a conversion. Ibid. 

Embarking the ward's funds in business ventures is such a violation of the 
trust as  to make the guardian and his sureties immediately liable for a con- 
version of the funds, unless done in accordance with statute. ( G .  s., 33-23, 
-24.) Ibid. 

5 20. Duty to Account. 
I t  is the duty of a guardian to keep his ward's money and property separate 

from his own; to Beep an account thereof; to make authorized investments, 
not in his own name, but as  guardian; to keep those investments separate 
from his own; and, when called upon to do so, to account for same either in 
cash or in approved securities. Trust Co. a. Parker, 480. 

5 21. Form and Sufficiency. 
When the court having jurisdiction of the subject matter and the parties in 

a proper proceeding, after full investigation and upon sufficient evidence, 
undertakes supervision of infants' estates and thereupon adjudges the tmns- 
action to be for the best interests of the infants, the court's decree \ d l  be 
held to be conclusive, Casualty Co. G. Lawing, 103. 

Disbursements, made by a parent guardian prior to his apwintment, may 
be allowed by the court on it  appearing that such disbursements were made in 
good faith and would have been authorized if an application had been made 
in advance. Ibid. 

Where a guardian lends to himself a large part of his ward's estate, keeps 
no accounts, commingles the assets of the guardiianship with his personal 
funds, and fails to account for the estate, a judgment against him, for the 
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funds so unaccounted for, is not affected by the guardian's subsequent dis- 
charge in bankruptcy. Bankruptcy Act, sec. 17, 11 U. S. C. A. 35. Trust Co. 
v. Parker, 480. 

I t  is  the duty of a guardian to  keep his ward's money and property separate 
from his own; to keep a n  account thereof: to  make authorized investments, 
not in his own name, but as  guardian ; to Beep those investments separate from 
his own; and, when called upon to do so, t o  account for same either in cash 
o r  in  approved securities. Ibid. 

While a guardian is held to a high degree of diligence and good faith, he 
is  not ordinarily an insurer of funds which come into his hands. Ibid. 

If a guardian, in good faith and with due diligence, invests the funds of his 
ward in loans upon real estate in which he has no interest and loss occurs by 
reason of the subsequent depreciation in value of the security or other cause 
over which he has no control, he is protected from liability therefor. And he 
may discharge himself a t  the termination of his trust by turning over and 
accounting for authorized investments, taken in good faith as  a result of 
prudent management, even though such securities are not then worth face 
value. Ibid. 

A guardian has no right to  mingle guardianship funds with his own and use 
them a s  such or  to profit by the use thereof, and if he does so commingle such 
funds and use them in his own business or for his personal advantage, he is 
guilty of a conversion. Ibid. 

Embarking the ward's funds in business ventures is such a violation of the 
trust a s  to make the guardian and his sureties immediately liable for a con- 
version of the funds, unless done in accordance with statute. (G. S., 33-23, 
-24.) Ibid. 

"Defalcation" as  used in criminal statutes implies some moral dereliction, 
but in sec. 17 of the Bankruptcy Act, 11 U. S. C. A. 35, it  is  a broader term 
and includes any failure of a guardian or other person acting in a fiduciary 
capacity to account for  trust funds. Examples cited. Ibid. 

HABEAS CORPUS. 

§ 3. To Obtain Custody of Minor Children. 
The Superior Court, in a proper proceeding, having awarded the custods 

of a minor to  an uncle and aunt and thereafter, because of the changed legal 
status of the parties, modified its former order and given the custody of the 
child to the mother, on application of the mother for a writ of assistance and 
show cause order against the uncle and aunt for failure to surrender the 
child, a judgment on habeas corpqcs by a court of another state, to which the 
child had been taken by the uncle and aunt. awarded custody to the father, is 
not entitled to full faith and credit here, the record disclosing that jurisdic- 
tional facts were misrepresented and suppressed in that proceeding. Ivz re 
Morris, 48. 

A custodian's first duty is to the court of his appointment, and the Superior 
Court, having awarded exclusive custody of a minor to one of the parties 
litigant, thereby assumes the obligation to see that its confidence is not abused, 
and the court is justified in proceeding to that  end with an inquiry ex mero 
nzotu or a t  the instance of an interested party. Ibid. 

I n  habeas corpus between husband and wife, who are living separate and 
apart  without being dirorced, for the custody of their minor children, an order 
of the Superior Court awarding custody of the children to one of the parties, 
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or  to both parties for specified periods, is not res judicata, when the court on 
a subseclnent hearing finds as  a fact that there has been a substantial change 
in the circumstances of the parties since the rendition of the last orcler in the 
cause. G. S., 17-39. Ridenltotw 5. Bidenhow, 508. 

Considering the welfare of the children "the polar star" by which the judge 
is to be guided, in a habeas coi-pus proceeding for their custody between 
parents, l i ~ i n g  separate and apart  without being divorced, failure to  give 
s tnt~i tory notice of the hearing, when a full hearing has been had. r i l l  not be 
held to invalidate an order with respect to their care and custody. Ihid. 

The Superior Court is without jurisdiction to  make an  order for the support 
and maiiitenance of minor children, in a ilaheas corpus proceeding for their 
cnstody between their parents, living separate and apart  without divorce, after 
appeal to this Court by one of the parties from a former order of the Superior 
Court awarding custody of the children. Ihid. 

In  a habeas cwpus proceeding betv-een parents, for the custodg of their 
minor children, where on appeal by the husband, this Court finds error, costs 
r i l l  be awarded against appellant. I b i d .  

HOMESTEAD AND PERSOSAL PROPERTY EXEJIPTIOS. 

1.  Xature o r  Rights. 

Homestead esemptions are granted by and subject to State law. With ns 
the homestead is not an estate in land. I t  is a mere exemptioii from cale  under 
e s c ~ u t i o n  or  like process, which relates o n l ~  to the remedy. S(cii!plc v. Jack-  
son. 380. 

A j~tdgment is a lien on the land in which the homestead is allotted but 
collection by sale under execution or other process is prohibited during the 
life of the esemption. Ibid. 

In  a suit to recover damagcs ( G .  S., 8.7-76) for violation of the provisions 
of G. 8.. 9.7-73, an allegation, that the forbidden purpose of the .statute was 
accomplished by instituting in the foreign .state an action, suit or proc?edii~g 
for the attachment or  gnrnishment of the debtor's earnings in the hnncls of his 
employer. mould seem to be an  essential element of the cause of action. A n  
allegation. that the debtor was threatened with attilchmellt or  garniclimrnt of 
his wages and was forced to pay the foreign judgment in order to avoid same, 
is not sufficient. P a d g e f t  v. LOIT(/, 392. 

The resident creditor is not forbidden ( G .  S., 06-73) to send his claim out 
of the State for collection by suit or otherwise, proridetl no effort is made, in 
thc forrig1 state by attachment or garni~hment, to deprive t h ~  resident debtor 
of his personal earnings and property rsernpt from alq~lication to ti:? payment 
of his debts u n d ~ r  the lam-s of this State. Ibid. 

5 9. Appraisal and  Allotnlent of Homestead. 

Esempt property is expressly escepteil from the operation of the Federal 
1ianlirnptc.y Act. and the trnstee must set apart and allot to the Imnkrnpt such 
rsenll~tions as  are allovwl h ~ .  the Stat? la\\-. \T7hen therc is no  t r ~ i ~ t e ~  this 
may I)?  tlonc by the court itself. BtriilpTe 1.. Jrrckson. .?SO. 

5 lo. Personal Property E;xeniptions: I n  General. 

In n snit to rrcorer tlamnges ( G .  S.. 9.7-7.7) for riolntioii of the pro\-isions 
of C;. S.. 9.3-73, an nllccntion. that tllr. forljitltliw p~i;yosc' of tli:. ::t:ltnle was 
:~ccomplisl~ccl 1)y institutiilg in the forcign stat? xi1 ;rc.tiol~. n i t  or procceiling 
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for the attachment or garnishment of the debtor's earnings in the halldb of 
his employer, wonld seem to be an essential element of the cause of xctioil. 
An allegation, that  the debtor JTas threateliecl with attachment or garnishment 
of his wages and n a s  forced to pay the foreign judgment in order to a\oid 
came, is not sufficient. Padgett  9. Long, 301. 

The resident creditor is not forbidden (G. S., 93-73) to  send his claim out 
of tlie State for collectio~i by suit or otherwise, provided no effort is  made, in  
rile foreign state bs attachment or garnishinent, to deprive the resident debtor 
of hi- personal earnings and property exempt from application to the pn3 illent 
of his debts under the ldnc of this State. Ihid. 

HOMICIDE.  
a 2. Parties and Offenses. 

Where two percons are  pre.ei~t, encouraging each other in a comnion pnrpow 
resnlting in a homicitle, both rrre principals and equally guilty. S. v. W~llfanrs, 
1S2. 

An aider and abettor is one who advises, counsels, procures or encourages 
another to commit a crime, whether personally present or not a t  the  time and 
place of the comlnission of the offense. Ihid. 

5 412. Premeditation and Deliberation. 
Where the defendant. in a prosecution for murder, admitted that  he inten- 

tionally and without provocation fired the gun which resulted in the death of 
deceased. a police officer, to prevent deceased from arresting him. and oficred 
no excuse or explanation in mitigation for h ~ c  act, except that he did not n~alre 
u p  his mind and determine to kill deceased, there is e~idence of premeditation 
and deliberation and eridence iufficient to sustain a verdict of murder in the 
first degree. and motion for nonsuit, G. S., 15-173, was properly overruled. 
S. c. Vatheron, 109. 

Ileliberation is not ordinarilx capablr of actual proof, but must be deter- 
mined by the jury from the circumstances. Ibtd. 

Deliberation means to think about, to revolve in one's mind : and if a person 
thinks about the performance of an act and determii~es in his mind to do tlmt 
act, he ha. deliberated upon that  act. Premeditation means to think before- 
hand : :1nd where a pt31wn form\ n pwpose to kill another nnd neighs this 
pnrpoie in his mind long- eilongh to form a fixcd design to l d l  ,rt n subeqnent 
time, no matter how w o i ~  or lion late, and pursi~ant to said fixed design, kills 
wid person, this would be a l<illing with premeditation and tleliberntion, and 
vould be murder in the first degree. S. v. FI-oiclr. 2'i6. 

Proof that a homicide was committed in the perpetration or attempted per 
petrat~on of rape ma1ic.i the crime murdcr in the f int  degree and dispenses 
n i th  tlie nrcecsity of proof of premeditation and clcliheration. G. S , 14-17. 
S". c. Mays. 486. 

The clefiiiition of a hilling. with deliberation mil  premeditation, docs liot 
nlem 11ro(xling over it or reficcting npoll i t  for a week, a das, or an honr. or 
,1113 other appreciable length of time. but it  nieans an intci~tion to kill, evccuted 
1)s the defentlni~t nl :I cool itate of the blood, in fnrtherance of a fixed decign 
l o  gr,rtify a fc~~liiig of leT engc. or to accom~liah wine ~unlawfnl purr)obe, and 
not under tlie iiiflt~rncc. of a ~ i o l e n t  passion. s ~ ~ d t l e l ~ l y  aroused by  son^^ l anfu l  
or jiizt ca~isc or kga l  l)ro~ocation. X. 2.. \T'lsc. 746. 
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HOJIICIDE-Co9ztinued. 
§ 6b. Malice. 

I n  a criminal prosecution for murder, the plea being self-clefense and the 
solicitor asking for a verdict of murder in the second degree or manslaughter, 
a charge that, deceased having been admittedly shot by defendant with a 
deadly weapon, a pistol, if the State satisfies you, by all the evidence beyond 
a reasonable doubt, that deceased died as a result of said shot and that the 
killing intentional, that  is, willfully done on purpose, without regard to 
whether it  was done rightfully o r  wrongfully, malice is  presumed, and if 
nothing else appears murder in the second degree is constituted and it would 
be your duty to  return a verdict of murder in the second degree, there is  
reversible error. S. v. Clark, 52. 

If  a killing was rightfully done there would be no presumption of malice. 
A killing could not be unlawfully done and a t  the same time rightfully done, 
the terms being contradictory, and in order to constitute either murder in the 
second degree or manslaughter, the Billing must be unlawful. Ib id .  

§ 10. Mental Capacity and  Drunkenness. 

If a defendant possesses sufficient sanity to enable him to commit the crime 
of rape, then he is legally responsible for the homicide that results from his 
act. S. v. X a ? ~ s ,  486. 

5 11. Self-defense. 

The right of self-defense is  available only to a person who is without fault, 
and if one voluntarily, that  i s  aggressively and willingly, without legal proro- 
cation or excuse, enters into a fight, he cannot invoke the doctrine of self- 
defense unless he first abandons the fight and withdraws from it, and gives 
notice to  his adversary that  he has done so. S. v. Davis, 117. 

§ 14. Requisites and  Sufficiency of Indictment. 
Where the bill of indictment charges the capital felony of murder in the 

language of the statute, G. S., 15-344, containing erery necessary averment, 
proof that the murder was committed in the perpetration of a felony consti- 
tutes no variance between allpgata and probata. If defendant desired more 
definite information, he had the right to request a bill of particulars, in the 
absence of which he has no cause to complain. S. v. Xaus, 486. 

§ 17. Relevancy and Comptency i n  General. 
In  a criminal prosecntion for murder, on defendant's exception to the orer- 

ruling of his objection to State's witness being permitted to  tell what he saw 
happen on the occasion of the homicide, "unless he fixes the date," and to the 
court's remark in so ruling. "he hasn't got to fix any specific date," since time 
is not of the essence of the offense and both the indictment and testimony of 
other witnesses fixed the date on which defendant struck the blow causing 
deceased's death, the exception i s  without merit, and the remark of the judge 
may not be regarded a s  harmful. S. v. Horne, 603. 

9 25. Sufficiency of Evidence and  Nonsuit. 

I n  a criminal prosecution, defendants having been convicted of manslaughter, 
where the State offered evidence tending to show that  defendants, deceased 
and two women were in two boats on a pond, that all of them were drinking 
except one of the women and there was a jar  of whiskey in one of the boats. 
that defendant S., in a boat by himself, tilted the other boat so that all of i ts  
occupants except deceased were thrown into water three feet deep, and upon 
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the refusal of deceased to give S. the remainder of the whiskey, S. struck 
the deceased three sharp blows on the head with a paddle, knocking him flat 
in the boat and apparently rendering him unconscious, and then both defend- 
ants, standing in the water, took hold of the boat in which deceased was lying 
and turned it bottom up, throwing deceased into the pond, his inert body 
floating away, with no attempt to aid or rescue him, and the next morning the 
(lead body mas recovered and the death being due to drowning, there is evi- 
dence of involuntary manslaughter a t  least, and motion of nonsuit was prop- 
erly overruled and the case submitted to the jury. S. c. Scoggins, 71. 

Where the defendant, in a prosecution for murder, admitted that  he inten- 
tionally and without prolocation fired the gun which resulted in the death of 
deceased, a police officer, to prevent deceased from arresting him, and offered 
no excuse or explanation in mitigation for his act, except that  he did not make 
up his mind and determine to kill deceased, there is  evidence of premeditation 
and deliberation and evidence sufficient to sustain a verdict of murder in the 
first degree, and motion for nonsuit, G. S., 16-173, was properly overruled. 
S. c. Nntheso?%, 109. 

In  a prosecution of two persons for murder, where the State's eyidrnce 
tended to show that  deceased was standing near another person on a city side- 
walk, when the first defendant called upon deceased to stop bothering his 
cousin and the deceased said he was not bothering anyone, whereupon the first 
defendant shot a pistol a t  deceased twice, and then the second defendant took 
the gun from the first defendant and shot a t  deceased twice, deceased falling 
to  the gronnd a t  the second shot and dying on the way to the hospital, there 
being only one wound on deceased, a shot through the heart, there is ample 
evidence for the jury and the first defendants' motion for judgment as  of 
nonsuit, G. S., 15-173, was properly denied. S. v. TVilliams, 182. 

In  a prosecution for  murder. where the State's evidence tended to show that 
deceased, her husband and others, in the husband's automobile, were driving out 
of an alley into the highway, the defendant in his own car following, that the 
first car  ran into the highway and stopped and defendant, follo~ving and in 
trying to get around the first car, hit  a telephone pole, when the first car 
drove off and defendant backed from the post and drove home, that  shortly 
thereafter defendant came up to the first car demanding damages and cursing 
and when deceased and other occupants of the car walked off, defendant 
followed, still arguing about his damages and cursing and threatening the 
whole party, none of whom apparently had any weapons, and finally defendant, 
telling deceased's party to wait until he got baclr, ran off to his house near-by 
and coming baclr in a few minutes with a rifle, stuck the barrel into the car 
and fired four or five times and when deceased got out of the car, defendant 
shot her in the back, a s  she looked away from him, and she fell and defendant 
ran, deceased being dead a few minutes thereafter. there was ample evidence 
for the jury and motion for judgment as  of nonwit properly denied. S. v. 
French, 276. 

Testimony, in a prosecution for murder, of a mortician, who examined de- 
ceased's body shortly after her death, that  deceased's winous system had 
hrolien down, ii: insufficient to prerent the case being submitted to the jury, 
where the State's evidence tended to show that deceased mas alive and active 
m e  moment, and immediately after repeated shots from a rifle in the hands 
of defendant. W;I\ found dead with a rifle wonncl in her chei:t. I b i d .  

Where the hill of indictment charges the capital felony of murder in the 
lang~iage of the ~ t a t u t e ,  G. S.. 18144, containing every necessary averment, 
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proof that  the murder was committed in the perpetration of a felony consti- 
tutes no variance between allegata and probata. If defendant desired more 
definite information, he had the right to request a bill of particulars, in the 
absence of which he has no cause to complain. AS. v. Xags, 456. 

In a criminal prosecution for murder,  here the State's evidence tended to 
show that  the prisoner, deceased and others were out riding a t  night in pris- 
oner's automobile, and after a dlrpute prisoner told deceased to get out of the 
car which deceased did and walked down the road;  that prisouer drove past 
him, got out aud tanle with one of the company back near deceased and they 
renewed their quarrel, when there \vn< a lick or thud and prisoner ran back 
to his car and said that  a passing car had Billed deceased and that all of the 
party woulcl he held unlebs they so btated; that deceased mas still alive, nit11 
his qlrull crushed by a wound on the head and no other wound on his body and 
his clothes not torn or disarrayed, and no car had passed, and that prisoner 
refused to help deceased or take him to a doctor, and deceased, a young man 
in good health, died almost immediately, the evidence is sufficient to repel a 
motion to dismiss under G. S.. 16-173. 9. v. Pete?:so??, 540. 

§ 27a. Form and Sufficiency in General. 

A charge by the court to the jurj ~nuqt  be construed contextually. 8. 2.. 

French, 276. 
In  a proiecution for murder, whrre the prisoner does not take the stand or 

offer other testimony, nor plead self-defense, but elects to rely npoii the 1 ~ ~ 3 k -  
ness of the State's mideuce, there being no admission of the ure of a deadly 
weapon, the evidence in respect thereto being circum,stantial. the testimony 
is not such as  to justify a peremptory instruction in the absence of explnna- 
tion. S. v Petcrsou, 540. 

I n  a criminal prosecution for mnrder, on defendant's exception to the o ~ e r -  
ruling of h i i  objectioi~ to State's nitnebi being permitted to tell what he L i I W  

happen on the occasion of the homicide, "nnlebs he fixes the clatr." and to the 
court's reinark in so rnling, "he hasn't got to fiu any yhecific (late." since time 
is  not of the essence of the offense and both the i~~dic tment  illld testimony of 
other witnesses fixed the date on which defeudi~nt itrncli the blow causing 
deceased's death. the exception is without merit. and the rcmnili of the judge 
may not be regarded as  harmful. S .  c. Home, 803. 

On objection to the court's charge, the State asking for a verdict of either 
murder in the second degree or manilnughter. as  the evidence may ~varrinit, 
where the court charged fully ilr to the law applicable to murder in the second 
degree and as  to 1nan4aughter. n i~d  then st:lted a t  lengtl~ thc contentionh of 
the State and the contentions of the accused, me find no error, considering the 
charge contextually, as  TTT are unablc to perceive wherein prejudice or ~mfa i r -  
ness properly could be attributed to the lnnguage of the judge. IIbid. 

S; 27b. On Presumptions and Burden of Proof. 
While the defe~lclant in a criminal prosecution has a right to go lipon the 

stand aud cxplain or attempt to explain the facts and circumstancrs about 
which the State has offered testimony, there is no I a n  which requires him to 
do so, and he map elect to go for\rard with testimony or rest on the weakncqs 
of the State's case and risk an ndverse ~erd ic t .  Suggestions to the contrnry 
contained in initrnctions are prtljndicinl error. S. r. Pctel-son. 540. 
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§ 27c. On Question of Murder i n  F i r s t  Degree. 
There being sufticient evidence of murder in  the first degree and no element 

of mnrder in the second degree or of manslaughter being made to appear, the 
court properly limited the possible verdicts to guilty of murder in the first 
degree or not quilty. S. 1;. ~ U a y s ,  486. 

The court's instructions to the jury on manslaughter in a trial and convic- 
tion for mnrder, there being no evidence which would tend to mitigate or 
reduce the grade of the offense to manslaughter, mag not he held for error 
entitling tlefendant to a lien7 trial. S. 1;. T T ' i K ,  746. 

3 2713. On Question of Murder i n  Second Degree. 
Where the court charged the jury, in a prosecution for murder based on 

evidence that defendant struck deceased causing death:-that, if the State 
satisfies yon by the evidence and you find beyond a reasonable doubt that 
defendant struck deceased on his head with a blacBjack and that  the b l o ~ ~  or 
blows thus inflicted proximately caused his death and the fatal  blow was 
struck with malice, defendant would be guilty of murder in the secoiid degree: 
and that. if you so find that  defendant so struck deceased and such blow or 
blows proximately caused his death, and that defendant did not strike with 
malice but did so willfully and unlawfully, he would be guilty of manslaugh- 
t e r ;  and where the court further charged that if the jury did not find, beyond 
a reasonable doubt, that defendant so struck the deceased, or if they found 
that defrndi?nt did so strilie deceased, but were not satisfied beyond a reason- 
able doubt that the blon7 proximately caused his death, then, in either case, 
they ~houlcl aaluit the defendant-there is  no error and proximate cause is  
correctly stated. S. o. Horne, 603. 

5 27e. On Question of Manslaughter. 
Where the court charged the jury, in a prosecution for murder based on 

evidence that defendant struck deceased causing death :-that, if the State 
satisfies you by the evidence and you find beyond a reasonable doubt that 
defendant struck deceased on his head with a blackjack and that the blow or 
blows tlius inflicted proximately caused his death and the fatal b l o ~  m-as 
struck ~ ~ i t h  malice, defendant would be guilty of murder in the second degree ; 
and that, if you so find that defendant so struck deceased and such blow or 
blows prosinmtely caused his death, and that defendant did not strike with 
malice but did so willfully and unlawfnlly, he would be guilty of manslaugh- 
t e r :  and where the court further charged that if the jury did not find, beyond 
a reasonable doubt, that defendant so struck the deceased, or if they found 
that defendant did so strilie deceased, but were not satisfied beyond a reason- 
able doubt that the blow proximately caused his death, then, in either case, 
they should acquit the defendant-there is no error and proximate cause is 
correctly stated. S. 1.. Horuc, 603. 

The court's in~trnctions to the jury on manslaughter in a trial and tonric- 
tion for murder, thrrc Iteing no evidence mhicl~ would tend to mitigate or 
reduce the grade of the offense to mal~slaughter. may not be held for error 
entitling clefendant to a new trial. 8. 1;. TT'isc. 746. 

HUSZIANU a m  WIFE. 

5 1. Mutual Rights, Duties and  Disabilities of Coverture: In Gencral. 
While the statute provides that the earnings of a married woman, by virtue 

of any contract for her personal sen-ices. shall be her sole and separate prop- 
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erty, G. S., 52-10, still this does not relieve her of her marital obligations, or 
deny to her the privilege of sharing in the family duties and aiding in such 
work, as  the helpmeet of her husband, when minded so to do. Coley c. Dul- 
rynzple, 67. 
d married woman is  still a fcrnc coliert with the rights, privileges and 

obligations incident to such status under the law. Ibid. 
There are  three parties to a marriage contract-the husband. the wife and 

the State;  and certain incidents immediately attach to the relation which 
cannot be abrogated without the consent of the State. I t  is the husband's 
duty to  support his wife and children and there is  no law or  public policy 
which gives any countenance to an attempt by the husband to abdicate this 
duty which the law casts upon him, and impose it  upon his wife through the 
medium of a contract. Such a contract is unenforceable. Ritc7iic 1.. Ti-hitc, 
450. 

The wife is  a feme covert with all the rights, privileges, and obligations 
incident to such status under the lam. The husband is entitled to such domes 
tic service a s  she may choose to perform, and to her aid, comfort. society and 
companionship, which the law regards a s  the full equivalent of support, like 
aid, comfort, society and companionship on the part of the husband. Ihid. 

§ 4a. Contracts and Conveyances: I n  General. 

The conveyance of an interest to the wife, the husband having paid or agreed 
to pay the purchase money, is  presumed to be a gift from the husband to his 
wife. Rudasill v. CaOaniss, 87. 

A husband and wife may enter into a partnership agreement and be answer- 
able for  the partnership debts made for or on behalf of the firm with third 
parties. But, as  between themselves, where the partnership agreen~ent pur- 
ports to affect o r  change any part of the real estate of the wife or the accruing 
income thereof, for a longer period than three years next ensuing the making 
of the contract, or if the agreement impairs or changes the body or capital of 
the personal estate of the wife, or accruing income thereof for a longer period 
than three years next ensuing the agreement, the contract is  void unless 
executed i11 accordance with G. S., 52-12. Carlisle v. Carlisle, 462. 

9 4b. Between Husband and  Wife. 

A contract between husband and wife, which does not purport to dil-est the 
wife of dower or the husband of curtesy, but which does fix the sum of money 
the wife is to  receive from her husband each month thereafter, as  long as the 
agreement remains in effect, for her support and the support of their minor 
child, is  within the class of contracts which, in order to be valid and binding 
on the parties, must be executed in the manner and form required by G. S., 
32-12, and, not being so executed, the same is void as  to the wife and also as  to 
the husband. Dauyhtrg v. DaugTttry, 358. 

A widow is not entitled to recover from her husband's estate, on quasi- 
contract or implied asszmpsit, the value of domestic services to. and support 
of her hushand, under a promise by him to devise her their home place in his 
will. Ritchie v. Wlzite, 450. 

Married couples are free to contract with each other concerning their prop- 
erty rights in the manner provided by the statutes, G. S., 52-10, ct scq., but 
they are not a t  liberty, by private agreement, to transfer from one to the other 
or to absolve either of the obligation5 which the marital status imposes. Ib id .  
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Even in a separation agreement, executed after or i n  immediate contempla- 
tion of separation. the measure of the husband's liability is  not necessarily 
determined b~ the agreement, but by what the law pronounces a just, fa ir  
and reasonable allowance to the wife in the light of the circumstances and 
condition of the parties. Ritckie v. White, 450. 

The fact that  plaintiff purchased land and caused title to be taken in his 
wife's name does not create a resulting trust in his favor; on the contrary, the 
law presumes that  the husband intended the property to be a gift to  his wife. 
This presumption is one of fact and is rebuttable. Oarlisle v. Carlisle, 462. 

A married woman is  under no legal handicap which would prevent her from 
entering into an oral agreement with her husband to hold title to  real estate 
for  his benefit o r  for their joint benefit. G. S., 62-2. ,4nd to rebut the pre- 
sumptioil of a gift to the wife, and to establish a parol trust in his favor, no 
greater degree of proof is  required than is required to establish a parol trust 
under anF other circumstances. Ibid. 

A separation agreement between husband and wife, providing for  her sup- 
port, is  void and unenforceable when not in accordance with G. S., 52-12, 13. 
Pearce v. Pearce, 571. 

§ 5. Right  to  Maintain Action Against Spouse. 
The lam will not imply assumpsit where the parties may not effectually 

agree; but this is not to say that the wife may not recover of her husband for 
moneys lent, or for promissory rents due from her separate estate, or for serv- 
ices rendered outside of the home under an agreement with her husband. 
Ritchie v. White, 450. 

Even in a separation agreement, executed after or in immediate contempla- 
tion of separation, the measure of the husband's liability is not necessarily 
determined by the agreement, but by what the law pronounces a just, fa ir  
and reasonable allowance to the wife in the light of the circumstances and 
condition of the parties. Ibid. 

§ 11. Creation. 

Where a husband purchases land, in the absence of his wife, and takes a 
deed to himself and wife a s  tenants by the entireties, giving the seller his 
unsecured note for the entire purchase price, the wife is  not a maker of the 
note and cannot be held liable for its payment. Rudasill v. Cabaniss, 87. 

I n  a n  action to have tenants by the entireties declared tenants in common, 
after an absolute divorce between them, where parol evidence was introduced, 
without objction, to the effect that the lands were held by the entireties, there 
is nothing this Court can do on appeal to aid the husband. Pugh v. Pugh, 555. 

8 12a. Nature and  Incidents. 

The husband, for the duration of an estate by the entirety, has both the 
ownership and the control of the property since in  law, for that  period, the 
rents and profits of the land belong to him. Atkinson v. dtkinson, 120. 

While an offer to sell realty remains unilateral and unaccepted, the person 
to whom the offer was made has no equity in the premises and a conveyance 
by the owner involves no breach of legal duty, and where a complete change 
of ownership meanwhile takes place, for example, through survivorship in an 
estate by the entireties, the option terminates. Atkinson v. Atkinson, 120. 
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§ 15. What Constitutes Wife's Separate Estate. 
In  an action by plaintiff against the personal representatire of his de:~aqed 

mother-in-law for personal se r~ ices  rendered by himself and his family, the 
services rendered by plaintiff's wife, which were performed outside their liome 
and not within the scope of her household or domestic duties, ~vould properly 
be recoverable, on implied aasumpsit or yunntunz nzeruit, in her onn  name. 
Coley c. Dalryntple, 67. 

s 19. Requisites and Validity of Deeds of Separation. 

The following requisites a re  generally agreed to  be necessary to the T z,lidity 
of deeds of separation between husband and wife : ( 1 )  A separation 1nu.t h , ~ \  e 
already taken place, o r  is to immediately follow the execution of the deed. 
( 2 )  The separatioil agreement muit  be mnde for an adequate r e a w i ,  not for 
mere mutual volition or  caprice, and nniler circumstances of such c.h:~r:~cter 
a s  to render it  reasonably necessary to the health or happiilcsu of the l~arties. 
( 3 )  The agreement must be reaponable, just, and fair to the ~ ~ i f e ,  h a ~ i n g  cine 
regard to the condition and circumstances of the parties a t  the time it was 
made. And (4)  it  must conform to statutory requirements, where property 
rights a re  involred. G. S., 52-12 and .X-13. Smith v. Smi th ,  189. 

8 20. Construction and Operation of Deeds of Separation. 
The breach by the wife of a covenant against molestation of the. huiband 

is no defense to an action by the wife to force the hnsband to ma6e payments 
for  her support based upon release of dower and rights in hi\  property ac- 
quired by her marriage to him, in accordance with the terms of n vparation 
agreement entered into by them. Bmith  v. Smi th ,  189. 

The authorities a re  to the effect (1) that  i t  is not e w r y  riolation of the 
terms of a separation agreement by one spouse that will exonerate the other 
from performance ; ( 2 )  that in order that a breach by one spouse of hip or her 
covenants may relieve the other from liability on the latter's coxen:ults. the 
respectiye covenants must he interdependent rather than independent : and ( 3 )  
that  the breach must be of a substantial nature, must not be caused by the 
fault of the complaining party, and must have been committed in bad faith. 
Ibid.  

9 21. Attack of Deeds of Separation. 

I n  an action by a wife against her former husband to enforce a separation 
agreement between them, executed in accordance with G. S., 32-12, and affect- 
ing the wife's right of dower, support and all other rights acquired by her 
marriage in the property of her said husband, the defendant admitting the 
agreement as  1%-ritten and seeliing in a first further defeme to reform the 
instrument on the groul~d of omissions by mutual mistake of the parties and 
errors of draftsman, without averring that the matter omitted was considered 
by the officer taking the IT-ife's acknowledgment, and seeking in n second fnr- 
they defense to Yet up a snpplemeutal agrcernent, modifying the original and 
affecting the x~~ife's property rights, 17-ithont averring that thr  snpplemrntal 
agreemei~t is ill wviting and rxecnted in accordance ~ i t l  Q. S.. 53-12. both 
flirther ( I~fr l iws and ansvers are fatally deficient n~ ld  the court erred in orer- 
ruling  lain in tiff's clemnrrcrs thereto. S ~ i i i f h  1 ) .  St~lifh, 180. 

Where plnintiff cued her former husband to recorer a monetnrq coiisidera- 
tion unilcr x written se~ara t ion  agreeme~lt, defcnclant's counterclaim for slan- 
der sounds in tort and is not a cause of action arising out of the c o n r r ~ t  or 
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transaction set forth in the complaint as  the foundation of plaintiff's claim, 
or connected with the subject of actions ~vithin the purview of the statute, 
G. S., 1-137. Ib id .  

The breach by the ~ i f e  of a c o ~ e n a n t  against molestation of the husband 
is  no defense to nn action b r  the wife to force the husband to malie p a j ~ n e n t i  
for  her support based npon release of dower and rights in his property acquired 
by her marriage to him, in accordance with the termc! of a separation agree- 
ment entered into by them. Ibzd .  

§§ 38, 34. Nature and Essentials of Right of Action: Evidence. 

I n  an action by plaintiff against defendants. alleging that  the affections of 
his TI-ife had been alienated by them, the law imposes upon plaintiff the burden 
of showing by competent e v i d e n c e ( 1 )  That he and his wife were happil;y 
married, and that a genuine lore and affection existed bet~veen them; ( 2 )  Chilt 
the love and affection so existing mas alienated and destroyed: ( 3 )  that the 
wrongful and malicions acts of defendants produced and brought about the 
loss and alienation of such love and affection. Failure to so show malies the 
action vulnerable to nonsuit. R i c l c ? ~ h o z ~ r  v. Jfzller, 543. 

While parents and near relatiyes must act in good faith in dealing with the 
marital rights of a member of the family, nere~.theless they occupy a different 
position from a stranger in these matters. And the mere fact that defendanti, 
sisters of plaintiff's ~ ~ i f e ,  permitted his wife and children to live ~ i t h  them, 
af ter  the separation, is not sufficient to show bad faith on their part, in view 
of the family relationship. I b i d .  

INDICTM\IExT. 
§ 7. Formal Requisites. 

The caption is no part of a bill of indictment, and its omission or its recital 
of the Tnwng coimty does not constitute ground for arrest of judgment. G .  S., 
15-153. h'. 2.. Davis, 117. 

§ 15. R'ight to Amend. 

The Superior Conrt, under G S., 7-148, Rule 12. may allow, in it< di.cretion, 
an amendment to 3 warrant both as  to form and iuhitance before or after 
verdict, p ro~ided  the amended warrant does not cbange the nature of thr  
offense intended to be charged in the original narrant .  A \ ~ a r m n t ,  defective 
in both form and substance, may be s~ifficient to inform the defendant of the 
accusation again.t him. S .  v. Brown, 22. 

S 1. Supervision and Protection by Cou~.ts of Equity. 

The Superior Conrt, in a proper proceeding. ha7ing awarded the custody of 
a minor to a n  n n c l ~  and aunt and t lmeafter ,  becnu-e of the changed legal 
i tntui  of the partiei, modified i t i  former order and given the cuitocly of the 
child to the mother, on npplicntion of the mother for a writ of acsictance and 
show cause order against the uncle and a ~ i n t  for failure to snrrender the child, 
a jndgment on 711rhcnt c o i p u ~  by a court of another state, to which the chiltl 
had bern tnlren by the uncle and aimt. avarded cnstody to thc father. is not 
~ n t i t l e d  to full f a ~ t h  ant1 credit here. the record diet hying that jiiriidictional 
fact i  n e w  rni.represente(1 and cuppre~ied in that proceetling. I n  i e XO? ] - I S .  48 
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,4 custodian's first duty is to the court of his appointment, and the Superior 
Court, having awarded exclusive custody of a minor to one of the parties 
litigant, thereby assumes the obligation to see that  its confidence is not abused, 
and the court is jnstified in proceeding to tha t  end with an inquiry em meyo 
motu or a t  the instance of an interested party. Ibid. 

The duty shall be constant upon the court to give each child, subject to its 
jurisdiction, such oversight and control a s  will conduce to the welfare of the 
child and to the best interests of the State. G. S., 110-21. Ibid. 

When the court having jurisdiction of the subject matter and the parties in 
a proper proceeding, after full investigation and upon sufficient evidence, 
undertakes supervision of infants' estates and thereupon adjudges the trans- 
action to be for the best interests of the infants, the court's decree will be 
held to be conclusive. Casualty Co. G. Lawing, 103. 

INJUNCTION. 

9 2. Inadequacy of Legal Remedy and  Irreparable Injury. 
Courts will not grant the equitable relief of injunction when there is an ade- 

quate remedy a t  law, and a demurrer ore tenus to  the complaint in a suit 
asking such relief will be sustained and the action dismissed. Xezc-tofi v. 
Chason, 204. 

3 9. Ordinances. 

The constitutionality of an Act or ordinance will not be determined in a suit 
to  enjoin its enforcement. S o r  will we decide the question of its constitutinn- 
ality prior to an attempt to enforce it. Jar?-ell 2;. Snow, 430. 

5 12. Hearings and  Trial. 

While in appeals from orders granting or denying injunctive relief, the 
findings of fact made by the court below are  not conclusive. such findings a re  
presumed, in the absence of exceptions, to be supported by evidence, and it  
does not behoove this Court to seek for cause to upset or reverse the same. 
MulZcn ?j. Louisburg, 53. 

INSURANCE. 

99 30a, 37. In General: Actions on  Policies. 

I n  an action by plaintiff, the insured in a policy of life insurance wifh de- 
fendant, where there are  allegations and evidence, pro and con, as  to  whether 
or not the plaintiff paid premiums sufficient to keep the policy in force, the 
jury answering the issue for defendant, there is no error. Crecch 8. Assurance 
Co., 479. 

§ 60. Actions on  Policies. 
The propriety of invoking the provisions of the Uniform Declaratory Judg- 

ment Act. G. S., 1-253, et seq., on plaintiff's policy of liability insurance issued 
to one of defendants, being without challenge on the record and defendants 
demanding a jury trial on issues raised by the pleadings, G. S., 1-261, the 
qnestion, a s  to whether the automobile covered by the policy was being "used 
as  a public or livery conveyance." within the meaning of the policy a t  the 
time of the accident and injuries, is such an issue of fact a s  should be deter- 
mined by a jury, under proper instructions, where the pleadings are  not so 
clear in  respect to  the facts a s  to render it determinable without the aid of a 
definite finding. I?~surance Co. v. Wells, 547. 
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When insured property is damaged or destroyed by the negligent act of 
another, the right of action accruing to the injured party is for an indivisible 
wrong and gives rise to  a single indivisible cause of action, in which the 
whole claim must be adjudicated. Iastcra?tce Co. v. Motor Lines, I w . ,  588. 

The cause of action for damages or destruction of insured property abides 
in  the insured through whom the insurer, upon payment, must work out his 
rights. I f ,  however, the insured no longer has an unsatisfied claim, over and 
above the amount of insurance received, then the claim of the insurer repre- 
sents the entire unsettled claim and it ,  being subrogated to the rights of the 
insured, may maintain an action without the joinder of the owner. Ibid. 

51. Payment and Subrogation. 
I n  an action by an insurer, who has paid the loss, against the alleged tort- 

feasor, without the joinder of the insured, the legal holder of the claim, de- 
murrer being sustained for failure to state a cause of action and thereafter 
plaintiff's motion to make insured a party plaintiff being allowed, the allom- 
ance of the latter motion, in effect, reverses the ruling on the demurrer. 
Insurance Co. v. Motor Lines, Inc., 558. 

When insured property is damaged or destroyed by the negligent act of 
another, the right of action accruing to the injured party is  for an indivisible 
wrong and gives rise to a single indivisible cause of action, in which the whole 
claim must be adjudicated. Ibid. 

INTOXICATING LIQUORS. 

$j 1. Validity of Control Statutes. 
Where a board of county commi~sioners b$ resolution requested the sur- 

render of a license to sell wine. which request was declined by the licensee, on 
the assumption that such action by the commissioners was invalid and uncon- 
stitutional, such licensee has an adequate remedy a t  law, should the commis- 
sioners undertake to enforce their resolntion or to prel-ent the exercise of the 
privilege granted by the license. Jur~,cl l  v. Nnozc. 430. 

§ 3. Violation and Enforcement. 
By G. S., 18-45, authority is vested in the A.B.C. Boards of the respective 

counties to  appoint one or more law enforcement officers with "the same powers 
and authorities in their respective counties as  other peace officers." Subsec- 
tion 0. Jordan v. Harris, 763. 

4d, 6s. Presumptions from Possession: Sale in General. 
A person, charged with the possession of illicit, nontax-paid liquor for the 

purpose of sale, G. S., 18-50, cannot be convicted under B. S., 18-48. These two 
statutes define misdemeanors and are  on an equal footing. Neither prescribes 
or includes a lesser offense or  one of lesser degree. S. v. NcNeiZl, 560. 

§ 7. Transportation. 
Where a truck-load (579 cases) of intoxicating liquor, in the possession of 

a common carrier, was lawfully passing through this State in interstate com- 
merce and the agent in charge x7as arrested here, prosecuted and convicted 
for unlawful possession and transportation, without naming any amount. and 
the entire truck-load ordered confiscated, upon intervention by the common 
carrier, within the time prescribed by the court order, alleging that a t  no time 
was its possession changed or broken, or the character of the shipment altered 
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and that, if its agent committed any illegal act, i t  was confined to seren cases 
of the liqnor. iuch iiitervener is entitled to a full opportunity to be heard and 
to present eT iilence on its allegations, and there was error in the court's enter- 
ing judgment on the pleadings and on the record in the criminal case. I n  re 
fi. c Go) don. 741. 

The itatute, G. S.. lh-6. provides, not for the seizure of any and all intosi- 
cating liquor fonnd in the \-ehicle, but for the seizure of any and all intoxi- 
cating liquor found therein being transported contrary to lam. Ibid. 

The Snprenie Court of tlie IJnited States has decided that intoxicating liqnor 
is a legitimate subject of commerce. withi11 the protection of the Commerce 
C'lanse: and, in tlie absence of regulation by Congress, i t< mo~ement  therein 
i i  like that of a11 other mei-chantable goods. free from State control. Ibid. 

5 23. Forfeitures. 
While G. 8.. 18-6, provides oiily for a hearing in respect of the seized rehiele 

used in transporting intosicating liquor contrary to law, because thereunder 
the liqnor ituelf ic: to be destroyed, G. S., 16-13, provides for the return of the 
seized liqnor to the established owner, upon the acquittal of the person charged 
with milxnfnl possession of such liquor, otherwise it  may be turned over to 
the rounty coiun~i~sioners for disposition as  therein provided: and this latter 
statute clearly contemplates a hearing in the criminal case to determine the 
"established owner" or rightful claimant. This remedy appears adequate 
and is approTed. 111 r c  8. c. Co?"do?c. 241. 

A11 alleged invalidity of n search warrant iu of no avail to appellant, the 
o~r-ner of intoxicating liquor, on his challeilge to  an order of forfeiture, since 
his codefendants, who had lrossession of the intoxicating liqnor. clid not appeal 
from their conrictions, zlnd appellant a a s  acquitted of the crinlinal charge. 
6. ?;. Jolrcs. 363. 

9d. Sufficiency of Evidence. 
In criminal prowcution for unlawfnl posse~uion of illicit liqnor. where the 

evidence te~idecl to show that defendant on his arrest said that the whiskey 
belonged to hi~n.  it having been found in his room, the door of which he 1111- 

loclwl for the arresting officers to enter, an isiue of fact is preseiited, notwith- 
standing a radical shift of position by defendant on thc. trial and denial of any 
knowledge ~f the liquor. hence motion to dismiss under G. S.. 15 173. was prop- 
erly overrnled. S. r. S tu t t s ,  647. 

JUDGES. 
5 2a. Regular Judgcs. 

Under G. S.. 7-74. a judge assigned to a district is the judge thereof for six 
months. and xithin the period of such assignment h:ls jl~risdiction of all "in 
Chainhers" matters arising in the district. Ridoll~rnui 7:. Ridc)17~o1cr. XIS. 

I. Judgments by COIISCII~. 111. .Judgments by Default. 
1. Nature  a n d  Essentials.  Eborn  v. S 1 % .  In  General. Lane  v. Becton, 4 5 i .  

Ellis, 3 8 6 ,  Lane  v. Becton, 4 5 7 ;  10. B Y  Defaul t  a n d  Inqui ry ,  TVilson 
T r u s t  Co. I-. P a r k e r ,  4 8 0 ;  King rr. Tllaggarrl, 348. 
v. Klng, 639. 

2, Jurisi,iction to ente,., Johnson v, TI. Jurlgmenfs ~1 Trial of Issues of 
L ~ m b e r  Co., 5 9 5 ;  King v. King, 

Hearing of >lotions. 

6 3 9 .  
16. Par t ies .  Whi tehurs t  v. Abbott ,  1. 
17b. Conformity to  Verdict .  Proof 

4 .  A t t a c k  and  Set t ing  Aside. King  a n d  Pleadings.  I n g r a m  v. Smoky 
v. King, 639. Mountain Stages,  Inc.. 444. 
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VII. Docketing and Lien. IX. Conrlusiveness of Judgment. 
21. Life of Lien. Sample v. Jack- 29. Parties Concluded. Trust Co. v. 

son, 380. Parker, 4 8 0 ;  Johnson v. Lumber 
Co.. 6 9 5 .  

VIII. Validity, Modification and Attack. 30. ifattirs Concluded.  Ridenhour 
22b. Procedure: Direct and Collateral v. Ridenhour ,  5 0 8 ;  Jenkins v. 

Attack. Newton v. Chason, 2 0 4 ;  
Jenkins,  681. 

Eborn v,  Ellis, 3 8 6 ;  Lane v. X. Operation of Judgments as Bar to 
Bectcn, 4 5 7 ;  Holden v. Totten, Subsequent Actions. 
568: Johnson v. Lumber Co.. 595. 32. I n  General .  Taylor v. Schaub, 

22c.  Pleadings a n d  Hearings. Criss- 1 3 4 .  

man v. Palmer, 472. 33a. Judgments  as of xonsuit. Good- 
son v. Lehmon. 514. 

22e. F o r  Surprise, Inadvertence, and 
Excusable Neglect. Johnson v. 
Sidbury, 2 0 8 ;  Crissman v. Pal- 
mer, 472. 

229. For Irregularity. Holclen v. 
Totten, 558. 

I S .  Assignment. 
3712. cpon payment by One of Parties 

Jointly and Severally Liable. 
Stewart v. Parker, 551. 

38. Rights and Liabilities of Judg -  
ment  Debtor. Ibid.  

§ 1. Kature and Essentials. 
The rendering of a judgment is a judicial act, to be clone by the court 0111~. 

Ebo?-n 1;. Ellis, 386. 
I n  i t s  ordinary acceptation, a judgment is the coiiclusion of the law up011 

facts admitted or in some way established, and, withont this essential fact, 
the court is not in a position to make final decision on the rights of the parties. 
I b i d .  

,4 judgment is  not necessarily to be considered integrally. I t  may be good 
i n  one part and void i11 others-good for the part authorized by law. and bad 
for  the residue; and the invalid divisible part may be treated as a nullity. 
There is  no necessity of appealing from a void judgment. Lane v.  Bccton, 457. 

The fiduciary character of a debt does not depend upon its form but the 
manner of i t s  origin and the acts by which it is incurred. and reducing such 
debt to  judgment does not affect it ,  for the conrt will look behiiid the judg- 
ment to discover the original character of the liability. Trust C'o. r. Parkw, 
480. 

I t  is  a settled principle of law in this State that a consent judgment is the 
contract of the parties entered upon the records with the approval and sanc- 
tion of a court of competent jurisdiction. and that such  contract^ cannot be 
modified or set aside without the consent of the parties thereto. exce17t for 
f raud o r  mistake, and then in order to vacate s~ich a judgment an iiidependent 
action must be instituted. King v. Kilig, 639. 

3 2. Jurisdiction to  Enter.  
The court has no I)o\i7er to change the terms of an original coi~seiit decree 

for the sale of lands in a special proceeding, without the consent of all parties. 
Johnson v. Lurnbcr Co.. 595. 

The power of the court to sign a consent judgment depends upon the miqnnli- 
fied consent of the parties thereto ; and the judgment is void if such coilsent 
does not exist a t  the time the court sanctions or approves the agreement and 
promulgates it  as  a judgment. King 1;. King, 639. 

5 4. Attack and Setting Aside. 
When a party to an action denies that he gave his coilsent to the judgment 

as  entered ; the Droper procednre to n c a t e  such judgment is by motio~i in the 
cause. upon ~Thich the court nil1 determine whether or not such party did 
consent thereto, and a trial by jury will not be allowed as a matter of right. 
The fact that sucvh party may h a ~ r  inadrerte~itly orerloolted the legal effect of 
the judgment does not entitle him to relief. liitly c. I i~i lg ,  639. 
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§ 8%. In General. 
A judgment is not necessarily to be considered integrally. I t  may be good 

in one part and void in others-good for the part authorized by law, and bad 
for the residue; and the inralid divisible part may he treated a s  a nullity. 
There is  no necessity of appealing from a void judgment. Larce v. Becton, 457. 

I n  a n  action by a creditor against husband and wife to set aside a convey- 
ance by the husband to his wife a s  fraudulent and void as  to plaintiff, no 
answer being filed and no consent given by defendants, the judgment can give 
no greater relief than that demanded in the complaint. C .  S., 606; G. S., 1-226; 
and the court acted in excess of its jurisdiction when i t  ordered the feme 
defendant to reconvey the lands to her husband and attempted to make the 
judgment effective as  a transfer of title. Such provisions of the judgment 
a re  void. Ibid. 

§ 10. By Default amnd Inquiry. 
A defendant, having made a general appearance, by motion to set aside a 

default jndgment, which was allowed and time granted defendant in which to 
plead, i t  is his duty to answer or demur, even though a copy of the complaint 
filed has not been delivered to defendant, G. S., 1-121, and, upon his failure 
to do either, the court has authority to enter judgment by default and inquiry, 
without notice. And the court is without discretion to vacate the same, except 
upon a finding of fatal irregularity o r  excusable neglect and meritorious de- 
fense. G. S., 1-220. Wilson v. Thaggal-d and Stone v. Thaggard, 348. 

8 16. Parties. 
When a person acquires an interest in  property, pending an action in which 

title thereto is a t  issue, from one of the parties t o  the action, with notice of 
the action, actual or constructive. he is bound by the judgment therein just 
a s  the party from whom he bought would have been. Wkitehurst v. -4bbott. 1. 

§ 17b. m n f o d t y  to Verdict, Proof and Pleadings. 
When there is no evidence to support an issue of last clear chance and the 

jury answers the issue on contributory negligence against plaintiff, the defend- 
an t  is entitled to  judgment on the verdict. Ingram v. Snsokg Mountain Btages, 
I M . ,  444. 

§ 21. Life of Lien. 
A judgment is a lien on the land in which the homestead is allotted but 

collection by sale under execution or other process is prohibited during the 
life of the exemption. Sample v. Jacksorz, 380. 

§ 22b. Procedure: Direct and Collateral Attack. 

An action, which seeks to restrain acts and things directed to  be done by 
rnandanzus in a suit involving the same subject matter, is  a collateral attack 
by independent snit upon a valid, final and subsisting judgment, contrary to 
the consistent holding of this Conrt. h'ewton v. Chason, 204. 

A purported jndgment, signed with a facsimile rubber stamp signature and 
relied upon by defendants as  muniment of title, is subject to collateral attack 
in an action to recover land. Eborn v. E'llin, 386. 

In  a n  action by a creditor against husband and wife to set aside a convey- 
ance by the husband to his wife as  fraudulent and void a s  to plaintiff, no 
answer being filed and no consent given by defendants, the judgment can give 
no greater relief than that  demanded in the complaint, C. S., 606; G. S.. 1-226; 
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and the court acted in excess of its jurisdiction when i t  ordered the ferne 
defendant to reconvey the lands to  her husband and attempted to make the 
judgment effective as  a transfer of title. Such provisions of the judgment are 
void. Lane v. Bector~, 457. 

In  an action to remove a cloud upon plaintiff's title, based on a transcript of 
judgment from Durham County docketed in Greene County, where restraining 
order was continued and appeal taken and thereafter on call of the case for 
trial, i t  appeared that motion had been lodged in Durham County to correct 
the record and that plaintiff had set up his rights in the Durham County pro- 
ceeding, the defendant was entitled to have plaintiff pursue his legal remedies 
in  Durham before asking for further aid from the equity case in Greene. 
The apparent irregularity may be corrected by motion in the cause in  Durham 
County, or the execution may be recalled; and for the present the remedies 
in  Durham County seem adequate. HoZden T. Tot ten ,  558. 

A sale under execution may be restrained if the deed of the officer who sells 
will not pass title and will only throw a cloud upon the title of plaintiff; but 
the invalidity of the judgment upon which the execution was issued may not 
be collaterally attacked unless it be void or unenforceable. Ibid. 

Where plaintiff's complaint alleges that defendants were wrongfully attempt- 
ing to cut timber on her land beyond the time limited in a consent decree in 
the proceeding under which defendants purchased, and that  defendants wrong- 
fully had caused injury to  plaintiff's cultivated lands, and asking for a re- 
straining order and damages based thereon, plaintiff's action may not be 
regarded a s  a collateral attack on the judgment in the special proceeding for 
sale of timber, but rather i t  is a n  action maintainable in the Snperior Court, 
founded on the allegations of the complaint; and a demurrer to  the complaint 
was properly overruled. Johnson, v. Lt~mber  Co., 596. 

5 2%. Pleadings and Hearings. 
Where the judge below denies a motion to set aside a judgment, no findings 

of fact being stated, there is a presumption that  he declined to set aside the 
judgment on the facts alleged. Crissrnan 2;. Palmer, 472. 

§ 2Ze. For Surprise, Inadvertence, and Excusable Neglect. 
Where, notwithstanding the summons and complaint in a civil action were 

duly served on defendant and copies left with him, defendant failed for a 
period of thirty days to acquaint himself with their contents and to file an 
answer or other defense, attributing his inattention and neglect to the simi- 
larity of the title of the case to a former action and to his preoccupation in 
the duties of his profession, there is no evidence in law to constitute such 
excusable neglect as  would relieve an intelligent and active businessman from 
the consequences of his conduct as  against diligent suitors proceeding in 
accordance with the statute. Johnson v. Sidburu, 208. 

The judge is  empowered by G. S., 1-220, to  relieve a defendant from a judg- 
ment regularly taken against him only when he finds upon sufficient evidence 
that  the judgment mas taken through mistake, inadvertence, surprise, or 
excusable neglect, and that the defendant has a meritorious defense, so that, 
in  the absence of excusable neglect, the question of meritorious defense be- 
comes immaterial. Ibid. 

I n  an action instituted in 1944 by plaintiffs against defendant to remove n 
cloud from their title by reason of claim of defendant to a n  interest therein, 
based on a conveyance dated 30 June, 1924, the acknowledgment, upon which 
defendant's deed was admitted to  probate and registered, h a ~ ~ i n g  been talien 
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by a notary public, who certified that his commissioii expired 27 January, 1924, 
where the cause was heard, by consent without a jury, and the conrt ga le  
judgment for plaintiffs, no exception or appeal being taken. and a t  a s~ibse- 
quent term defendant haring moved to T-acate the jndgment. apparently under 
G. S., 1-220. on the ground that  the commission of the notary who took the 
aclinomlcdgment did not actually expire until 1925. judgment below denying 
defendant's motion was proper. Crissman 12. Palmer-, 472. 

Surprise a t  the action of the court does not constitute ground for  setting 
aside a judgnient under G. S., 1-220. This statute does not afford relief from 
a judgment on the ground of mistake of law. Ibid. 

§ 22g. For Irregularity. 
I n  an action to remove a cloud upon plaintiff's title, based on a transcript 

of judgment from Durham County docketed in Greene County, where restrain- 
ing order was continued and appeal taken and thereafter on call of the case 
for  trial, i t  appeared that motion had been lodged in Durham County to correct 
the record and that plaintiff had set up his rights in the Durham County 
proceeding, the defendant was entitled to have plaintiff pursue his legal reme- 
dies in Durham before asking for further aid from the equity case in Greene. 
The apparent irregularity may be corrected by motion in the cause in  Durham 
County, or the execution may be recalled; and for the present the remedies in 
Durham County seem adequate. Holdcn G. Tottc 1 1 ,  338. 

5 29. Parties Concluded. 
The fiduciary character of a debt does not depend upon its form but the 

manner of its origin and the acts by which it  is incurred, and reducing such 
debt to judgment does not affect it, for the court will look behind the jndgment 
to discover the original character of the liability. Trust Co. v. Parker, 480. 

Conimissioners, appointed by decree in a special proceeding to sell lands, 
can conrey only in accordance with the ternis of the order ; and purchasers are 
chargeable with notice of the proceeding under which they purchase and are 
bound by the limitations 11pon their rights appearing on the face of the record. 
Johnso~z 1;. Lunzber Po., 595. 

5 30. Matters Concluded. 
In  habras corpus between husband and wife. w-ho are  living separate and 

apart nithout being dirorced, for  the custody of their minor children, an order 
of the Superior Court awarding custody of the children to one of the parties, 
or to both parties for specified periods, is not yes jzcdzcata, when the court on 
a subsequent hearing finds as  a fact that there has been a substantial change 
in the circuinstnnces of the parties since the rendition of the last order i11 the 
cause. G. S.. 17-39. Ridenhow a. IZidenhour-. 508. 

I n  a n  action by a husband against his wife, for divorce on the ground of 
two )ears qeyaration, in which the wife set up in her answer a separation 
agreement by which her husband contracted to pay her a certain sum nionthly 
for her bupport and asked for judgment that she recover according to the ternis 
of such agreement, this plea of the wife being ignored by the conrt and no 
judgment rendered therein, though the court rendered a decree of absolute 
dirorce for the husband, such decree is not 7-rs judrcmta in  a subsequent action 
by the wife against the husband based on the agreement. Jenkins 1;. Jci~kzns, 
681. 

The general rule is that a jnclgment in a civil action constitutes an estoppel 
upon the parties, in a subsequent action for the same cause, as  to all issnable 
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JUDGMENTS--Con tinued. 

matters contained in the pleadings: but the judgment is coilclusive only on the 
points raised by the pleadings or which might justly be predicated on them, 
and the rule does not embrace matters not properly introduced and not cogni- 
zable in the former action and as  to which no judgment was rendered. I b i d .  

3 32. In General. 

The relief sought by T. in a former action by S. against T., in another 
county, being for an accounting between defendant T. and plaintiff S., arising 
out of an alleged breach of contract for lease by S. to T. of certain truck 
operating rights. and the relief asked for by plaintiff T. in the illstant caqe 
being for a restraining order against defendant 9. and other defendants ill 
favor of T. to preserre alleged rights of T. in the same truck operating fran- 
chise, any judgment rendered in the former cahe \ ~ o u l d  not afford the relief 
sought in the latter case; nor would a judgment i11 the former be res jzrdicata 
in the latter. Taylor z. ScAaub, 134. 

Where a juclgment in a pending action would not support a plea of rcs judi- 
cata in a second action, and the two actions are not the same and the results 
sought a re  dissimilar. a plea in abatement in the second action. on the ground 
that  another actiou between the parties was then pending. is properly orer- 
ruled. I b i d .  

3 33a. Judgments as of Sonsuit. 

G. S., 1-25, allowing a new action within one year after nonsuit, must be 
read into every final judgment of nonsuit entered by any court, and of this 
law all persons must take notice. Goodson c. Lehnlon. ,514. 

Under G. S.. 1-23. the new action is considered as  a continuation of the 
former action and they must be substantially the same, i i i rol~ing the same 
parties, the same cause of action and the same right, and this must appear 
from the record in the case and cannot be shown by oral testimony. I b i d .  

33 37b, 38. Upon Parment by One of Parties, Joint l~  and Severally Lia- 
ble: Rights and Liabilities of Judgment Debtor. 

A surety defendant in a judgment, in order to preserve the liens and to 
enforce the hame for reimbursement, on payment of the judgment, must have 
the jndgment assigned to some third person for his benefit: a surety. wllo 
pays the principal debt on which he himself is bonnd, Trithout procuring an 
assignment to n trustee for his benefit, thereby satisfies the original obligation 
and can sn? only n s  a creditor by simple contract. G. S.. 1-240. Stcz.c'clrt 5 .  

Parker, 551. 
JUDICIAL SATJE. 

§ 6. Validity and Attack. 

A commisc;ioner, appointed in a judicial proceeding to sell land. may not 
purchase a t  his ow11 sale, even though he acts fairly. If he does, the sale is 
voidable, and may be set aside as of course upon proper and reasonable appli- 
cation of the parties interested, Hinson r .  Morgan and Hi118011 z. B a l l m ? i ? ~ d ,  
740. 

JURY.  

3 1 Competenc~, Qualifications, and Challenges for Cause. 

The competency of jurors is a question to be passed upon by the trial judge. 
S. v. Hill, 74. 
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Cpon a motion to set aside a verdict in a criminal case, on account of the 
presence of two newspaper reporters in the jury room during the jury's delib- 
eration, where the court, after a full investigation, found that  the reporters 
went into the jury room by mistake but said nothing to any member of the 
jury and that no member of the jury spoke to the reporters and that the 
deliberation and verdict of the jury were in no way influenced by the presence 
of the reporters, there is no error in the court's denial of the motion. Ihid. 

Where there is nothing to show that members of the Kegro race were ex- 
cluded from the regular panel of jurors or from the special venire ordered 
by the court of its own motion in a capital case, the trial court having found 
a s  a fact that they were not excluded from the jury box and that the Negroes, 
called a s  prospective jurors, from the special venire, were challenged for cause 
by the solicitor a s  not being freeholders, and there being nothing to show 
whether the remaining Negroes of the special venire were freeholders or re- 
quired to  be such, no jury defect, bias o r  harmful error is shown. R. %. Lord, 
354. 

Upon rhallenge for cause, in a murder trial, of a juror who has formed and 
expressed an opinion of prisoner's guilt, where the juror states that  he can 
give a fair  and impartial verdict oil the evidence in spite of his opinion, the 
court's finding of indifferency presents no reviewable question of law. Ibid. 

LANDLORD AND TENANT. 

§ 1. (Yreatwn and Effect of Relationship. 
A landlord is  not ordinarily deemed to be in the power of his tenant, and 

the mere fact of that  relationship is insufficient to  raise a presumption of 
fraud or undue influence against the latter in his dealings with the former. 
I91 re  Will  of Btkinson, 526. 

§ 6. Tenancies a t  Will and a t  Sufferance. 
One, who enters into possession of premises under a void lease or under an 

agreement which is  for an indefinite and uncertain term, or for  so long as the 
tenant may wish to occupy the premises, becomes a tenant a t  will. Barbee 
v. Lamb, 211. 

Tenancy a t  will may be terminated a t  any time by either party to  the agree- 
ment. And it i s  terminable instanter by demand for possession, or by a con- 
veyance of the property by the landlord. Ibid. 

§ 10. Duty to Repair. 
Ordinarily a t  common law, in the absence of an agreement relating to repairs 

or warranty relating to the condition of the property when leased, the lessee 
takes i t  in its then existing condition, and the landlord is under no obligation 
to restore or make repairs to  premises where defects have bwn caused by 
decay or use, o r  which have arisen after the date of lease o r  occupancy, or 
which existed a t  the time of the demise. Harrell 2;. Refining Go., 421. 

The burden is on the lessee to show that the lessor contracted to make 
repairs. I bid. 

§ 11. Liability f o r  Injuries from Defective o r  Unsafe Condition. 
Even when a lessor in his lease assumed the duty of making repairs, a 

breach of that  duty would not ordinarily give rise to a cause of action in tort 
for personal injuries to  the lessee. Harrell l j .  Refilzing Co., 421. 
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L A N D L O R D  AND TEKAST-Cont inued .  

I n  a tort action by lessee against lessor for injuries caused by defects in the 
leased premises, ordinarily the doctrine of caveat e m p t o r  applies. To avoid 
this doctrine, the lessee must show that there is  a latent defect known to the 
lessor, or which he should have known, involring a menace or danger, and a 
defect of which the lessee was unaware or could not, by the exercise of ordi- 
nary diligence, discover, the concealment of which would be an act of bad 
faith on the part of the lessor. Ibid.  

A la ten t  de fec t  in leased premises, for which the lessor may be liable in tort 
to the lessee, refers to a phljsical defect and not a latent potentiality of injury 
from a patent physical condition, or to mere consequences unknown, unex- 
pected or unpredictable to the parties. Two rules are  deducible from this 
distinction: First, to render the lessor liable for  an injury on the theory of 
concealment, the latent defect which it  is his duty to disclose must be of such 
a nature as  to give warning to an ordinarily prudent person that injury might 
result as a natural and probable consequence in the use of the demised prem- 
ises; and second, where the supposed defect or defective condition itself is 
patent, and the parties have an equal opportunity of inspection, no liability 
in tort can be imputed to the lessor with respect to  it. Ibid.  

I n  a c i ~ i l  action to recorer damages by plaintiff, lessee, against defendant, 
lessor, for personal injuries allegedly caused by defects in the leased premises. 
where plaintiff's evidence tended to show that  the injuries resulted from 
defects in  a n  overhead slide type door, running on a track and operated by 
springs and cables over pulleys, that  one cable was off the pulley, and there 
were insufficient brackets to  hold the track causing the track to spread, that 
these defective conditions were in plain sight of plaintiff when the premises 
were let to him and he had been operating the door for some time prior thereto, 
there is insufficient evidence for the jury and judgment as  of nonsuit was 
proper. Ib id .  

L I B E L  ASD S L A K D E R .  

5 1. Nature and  Essentials of Cause of Action: I n  General. 

Slander, as  distinguished from libel, may be actionable per se or  only per 
quod. That is, the false ~ w n a r k s  in themselves may form the basis of a n  
action for damages, in which case both malice and damage are, as  a matter of 
law, presumed: or the false utterance may be such as  to sustain a n  action 
only when causing some special damage, in which ChV both the malice and the 
special damage must be alleged and proved. Prnnm-  v. El l io t t ,  33. 

§ 2. Words Actionable Per Se. 
Ordinarily, n e  must look to the common law for defamations which are  

actionable per se, including accusations of crime or offenses involving moral 
turpitude, defamatory btatemcnts about a person with respect to his trade, 
occupation or  bnsiness, imputation of having a loathesome disease, and the 
like. Peiruer c. Elliott. 33. 

§§ 3, 11. Words Actionable P e r  Quod and Evidence of Defamation: 
Pleadings. 

A public statement by defendant, that plaintiff "is a man who will not pay 
his honest debts, that he  ill not work and is a man that respectable people 
had best not have a n ~ t h i n g  to do with." is not actionable per se, and, plaintiff 
having alleged no special damages. defendant's demnrrer to the complaint for 
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failure to state a cause of action should have been allowed. Penner v .  Elliott, 
33. 

§ 16. Damages. 

Special damages are those ~vhich are  the actual, but not the necessary resiilt 
of the in.jury complained of, and which in fact follow i t  as  a natural and 
proximate consequence in the particular case, that is, by reason of special 
circumstances or conditions. IIumiliation and mental anguish are  not special 
damages in an action for slander. Penner v.  Elliott. 33. 

LINITATIOSS O F  ACTIONS. 

§ l a .  h'ature and Construction in General. 
The plea of the statute of limitations is a plea in bar-a defense that may 

riot be presented by demurrer. The lapse of time does not discharge a liability. 
I t  merely bars recovery. Insurance Co. v. Motor Lines, Inc., 588. 

The power of the Legislature of each State to enact statutes of limitations 
and rules of prescription is well recognized and is nnqnestioned. Aayer v. 
Hetzderson, 642. 

A statute of limitations, strictly so called, operates generally on the remedy 
directly, and does not extinguish the right. Ibid. 

I t  is a fundamental principle of law that  remedies are to be gorerned by the 
laws of the jurisdiction where the suit is brought. The lex fori  determines 
the time within which a cause of action shall be enforced. Ibid. 

§ l b .  Applicability to Sovereign. 

No statute of limitations r ~ l n s  againit the sovereign unless i t  is expressly 
named therein. Fertilizer Co. z.. Gill, Conzr. o f  Revenue, 426. 

§ Ze. Actions Barred in Three Years. 

The collection of a use or excise tax being subject to the same statute of 
limitations, which applies to the collection of the sales tax (G .  S.. 105-174 [b], 
227).  a use or excise tax. which accrued in the year 1937, is barred by the 
three-year statute of limitations. when assessed in 1942. Fertilizer Co. c.  Gill, 
COIILT.  o f  Rcccnue, 426. 

G. S., 105-174, deals not only with deficiencies, but it is also intended to 
affect assessments made where no return has been filed. In the absence of 
fraud, the Commissioner of Revenue can make no assessment, for deficiency 
or otherwise under the provisions of the statute, which shall extend to sales 
made more than three yeors prior to the date of the assessment. Ibid. 

5 15. Pleadings. 

The plea of the statute of limitations is a plea in bar-a defenv that may 
not be presented by demurrcr. The lapse of time does not discharge a liability. 
I t  merely bars recovery. I~lstlrrcilcc CO. v. Motor Lines, Inc., 588. 

1,IS PEXDENS. 
5 1. Pendency of Suit. 

The Legislature intended the term "action," as used in our  11s gcndctrs stat- 
ute, G. S., 1-116. to embrace all judicial proceedings affecting the t ~ t l e  to real 
property or in which title to land i i  a t  issue, including the c a ~ e a t  to a mill. 
W h i t e l ~ u r s l  c. Sbbotl .  1. 
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L I S  PENDENS-Conti11tiec7. 

While a caveat is not an adverse proceeding in the ordinary sense and the 
mill is the res inrolved, any final decree therein will directly affect the title 
to land devised, hence th r  filing of lis pendens is essential to give constructive 
notice to  those not directly interested. Ibid.  

L i s  pendens notice under our statute is not exclusive, nor is  it  designed to 
protect intermeddlers. G. S., 1-116. Zbid. 

§ 2. Actions Affecting Realty. 
At common law a pending suit was notice to all the world, but now the pend- 

ing action does not constitute notice as  to land in another county until and 
unless notice thereof is filed in the county in which the land lies. G. S., 1-116. 
TVhitehzirst u. Abbott ,  1. 

#a 3a, 3b. Where Action Is in County of Land: Where Action Is in 
Other County. 

-4t common law a pending suit was notice to all the world, but now the pencl- 
ing action does not constitute notice as  to land in another county until and 
unless notice thereof is filed in the county in which the land lies. G. 8.. 1-116. 
TVhitehurst v. Abbott ,  1. 

When a person acquires an interest in property, pending an action in which 
title thereto is a t  issue, from one of the parties to the action. with notice of 
the action, actual or constructive, he is  bound by the judgment therein just 
a s  the party from whom he bought would have been. Zbid. 

4. h'otice and Priority. 
I n  a former suit, between the same plaintiffs and some of the same defend- 

ants, to set aside a deed to the original defendants for mental incompetency 
and undue influence, the original notice of lis pendells is effective to protect 
plaintiffs in renewed litigation, G. S.. 1-25, within the statutory period, after 
dismissal, reversal or nonsuit on appeal, otherwise than on the merits, where 
there is  identity between the causes of action and procedural continuity arising 
out of the legal right to renew the litigation, and the new defendants were 
pendente lite purchasers in the original proceeding. Goodson u. Lehmon,  514. 

5. Operation and Effect. 
The effect of lis pendens and the effect of registration a re  one and the same, 

each being a record notice upon the absence of which a prospective innocent 
purchaser may rely. W h i t e h w s t  c. A h h o t t ,  1. 

I n  a former suit, between the same plaintiffs and some of the same defend- 
ants, to set aside a deed to the original defendants for mental incompetency 
and undue influence, the original notice of lis pe~tdcvs  is effective to protect 
plaintiffs in renewed litigation, G. S.. 1-26, within the statutory period, after 
dismissal, reversal or nonsuit on appeal, otherwise than on the merits, where 
there is identity between the causes of action and procedural continuity arising 
out of the legal right to renew the litigation, and the new defendants mere 
pcndente l i te  purchasers in the original proceeding. good so?^ 71. Lehnzon, 514. 

1 Xature and Essentials of Right of Action in General. 
To sustain an action for malicious prosecntion the plaintiff must show 

malice, want of probable cause, and the favorable termination of the former 
proceeding. Ilfclton u. Rickman, 700. 
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MANDAMUS. 

9 1. Nature and Grounds of Writ in General. 
In  an action for nzandwnus, in a n  attempt to test the constitutionality of a 

municipal ordinance based upon a statute. the relief demanded was properly 
denied. Jarrel l  v. Snow, 430. 

§§ 2a, 2b. Ministerial or Legal Duty: Discretionary Duty. 
I t  is not the function of a court to reverse or direct the reversal of decisions 

made by administrative officers in the exercise of discretionary powers; nor 
will review of their decisions, once made, be compelled by judicial mandate. 
Jarrell  v. Snow, 430. 

8 2e. Remedy at Law. 
Mandamus lies only for one who has a specific legal right and who is n-ith- 

out any other legal remedy. Jawell v. Snow. 430. 

MARRIAGE. 
§ 1. Nature. 

Marriage is not a private affair between the parties. Society has an interest 
in the marital status, and a divorce will not be granted for separation, where 
the only evidence thereof must "be sought behind the closed doors of the matri- 
monial domicile." Dudlefl v. Dudley, 53. 

There are  three parties to a marriage contract-the husband, the wife and 
the State ; and certain incidents inirnediately attach to the relation which cannot 
be abrogated without the consent of the State. I t  is  the husband's duty to 
support his wife and children and there is  no law or  public policy which gives 
any countenance to a n  attempt by the husband to abdicate this duty which the 
law casts upon him, and impose i t  upon his wife through the medium of a 
coiltract. Such a contract is  unenforceable. Ritchie v. TT7hite, 450. 

§§ 5, 7. Parties Who May Sue for Annulment: Pleadings and Evidence. 

A second or subsequent marriage is presumed legal until the contrary be 
proven, and the burden of the issue is upon a plaintiff who attempts to estab- 
lish a property right which is dependent upon the invalidity of such a mar- 
riage. The plaintiff cannot recover because of the failure of defendant to 
cnrrr  the burden. hrearncy v. l'l~onras, 156. 

MASTER &VD SERVAKT. 

§ a l c .  Nature and Extent of Master's Liability. 
In  an action to recover damages for  alleged injuries resulting from an auto- 

mobile collision, while there are  other allegations of negligence in the com- 
plaint, the trial below was had on the alleged theory that, a t  the time of the 
collision, the bus of the corporate defendants mas being driven by the indi- 
vidual defendant, a n  employee and agent of corporate defendants, a t  a reckless 
and high rate of speed and out of control, and without keeping a proper look- 
out for the safety of others traveling upon the highway, thereby permitting 
the bus to move from i ts  right-hand side to its left-hand side of the public 
highway and immediately in front of plaintiff's automobile. Hence, the lia- 
bility of the corporate defendants is grounded solely, and is wholly dependent 
upon the negligence, if any, of the individual defendant, under the doctrine of 
rcspondeat superior. Hobbs v. Coach Co., 323. 
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5 25. To What  Cases t h e  Federal Act Applies. 

I n  a civil action to recover damages for alleged wrongful death, under 
Federal Employers' Liability Act, plaintiff is not entitled to recover unless her 
intestate a t  the time of his death was an employee of the defendant, acting 
within the scope of his employment and engaged a t  the time in interstate 
commerce. Bourne v. R. R., 43. 

5 m a .  Construction: In General. 
The Federal Employers' Liability Act does not define the word "employer" 

o r  the word "employee," hence they a re  to be considered as  having been used 
in the Act in  their natural and ordinary sense. Boume v. R. R., 43. 

Being remedial, the Federal Employers' Liability Act is to  be liberally con- 
strned to advance the remedy proposed, but i t  applies only when the relation 
of master and servant exists. Ibid. 

Where an experienced locomotive engineer, employed by defendant for  about 
eighteen years, is given a permit, under the company's rules, to ride an engine 
for the one and only purpose of learning that  portion of the track, roadbed, 
sidings, curves and changes thereon, so that he may be eligible for assignment 
on that part of the road, he is  not a student engineer and he is  not a n  employee 
within the meaning of the Federal Employers' Liability Act, but a t  most a 
licensee. Ibid. 

One has no claim upon an employer, predicated on a n  alleged breach of duty 
imposed by the Federal Employers' Liability Act, where i t  appears that the 
employee was in fact injured while acting outside the scope of his employ- 
ment, a s  for example, when voluntarily assuming to do something that the 
employer did not employ him to do or when doing something which the  known 
rules of the employer forbid his doing. Ibid. 

§§ 40e, 40f. Whether Accident "Arises Out of Employment": Whether  
Accident "Arises i n  Course of Employment." 

Where the testimony tended to show that deceased, following a custom of 
his employer of leaving the immediate place of his work to go on the ground 
floor on the outside of the building, for the purpose of smoking, was killed 
in attempting, on instruction of a superior, to stop a moving elevator a t  a 
designated point in order that  such superior might use the elevator as  a means 
of returning to the place of his duties, there is competent evidence to support 
the findings of fact by the Industrial Commission upon which it  was deter- 
mined that the death of deceased was by accident arising out of and in the 
course of his employment. Fox v. YiZls, Inc. ,  580. 

§ 5Sb. Effect of Appeal. 
An exception to a judgment, which approved and confirmed the findings of 

fact, conclusions of law and award of the N. C. Industrial Commission, pre- 
sents the single question, whether the facts found and admitted are  sufficient 
to support the judgment. I t  is  insufficient to bring up  for review the findings 
of fact or evidence upon which they are  based. Rader v. Coach Co., 537. 

An appeal from the Industrial Commission is permitted only on matters of 
law. Fox v. Mills ,  Inc., 580. 

While the Workmen's Compensation Act does not set out with particularity 
the procedure on appeal, repeatedly it  has been held by this Court that, by 
analogy, that prescribed for appeals from judgments of justices of the peace, 
when practical, should apply. But this refers only to the mechanics of appeal, 
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as  to notice and docketing; for the appeal from the Industrial Commission is  
only on matter of law and not de novo. Ibid. 

An exception to the judgment affirming an award by the Industrial Commis- 
sion is insufficient to bring up for reriew the findings of fact. or the compe- 
tency and sufficiency of the eridence to support the findings and conclusions of 
such commission. Ibid. 

§ 55c. Sotice of and Docketing Appeal. 

By both statute and the uniform decisions of this Court the findings of fact 
by the Indnstrial Commission, on a claim properly constituted under the 
Workmen's Compensation Act. are conclusive on appeal, both in the Superior 
Court and in this Court, when supported by competent evidence. FOE I;. Milla .  
Inc., 580. 

While the Workmen's Compensation ,\ct does not set out with particularity 
the procedure on appeal, repeatedly i t  has been held by this Court that, by 
analogy, that prescribed for appeals from judgments of justices of the peace. 
when practical, should apply. But this refers only to the machanics of appeal, 
a s  to notice and doclieting; for the appeal from the Industrial Commission is 
only on matter of law and not dc noco. Ibid. 

§ 55d. Review. 

Findings of fact by the Industrial Commission, affirmed and approved by 
the judge, a re  binding on us when iupportecl by eridence. I t  is presumed that 
they a re  correct and in accordance with the testimony and, when it is claimed 
that  such findings are not supported by eridence, the exceptions and assign- 
ments of error entered into the court below must so specify. Radrr  1.. Conch 
Co., 537. 

By both statute and the uniform decisions of this Court the findings of fact 
by the Industrial Commission, on a claim properly constituted under the 
Workmen's Compensation Act, are  conclusire on appeal. both in the Superior 
Court and in this Court, when ~LIppOrted by competent evidence. F0.z 1:. Mil l s ,  
Inc.. 580. 

3 55g. Disposition of Appeal. 

Where up011 an appeal from the 111dllstrial Comniission the exceptions point 
out specific assignments of error, the judgment in the Superior Court thereon 
properly sliould orerrule or sustain respectirely each of the exceptions on 
matters of law thus designated: b11t \\.hen such judgment on appeal merely 
decreed that the award be in all resprcts affir~ned, the judge below presumal)ly 
haring considered each of the assignmc~~lts of error ant1 overruled them. \T-e 
do not hold that a remand is required. F o r  T .  Mil l s .  Iiic.. 580. 

IIIXERALS iisr) MIXES 

5 1. I n  General. 

While the general rule, deduced from the decisions of States where sub- 
terranean mining has flourished, is that  the owner of the surface has the right 
to subjacent support unless such right ha< been waived, the character of the 
mineral to be recovcrcd, the manner of it5 occurrence, the known local cuitom 
of open or pit miniug for the miner;rl i ~ ~ v o l w t l  render this rloctrinr inapplicablt, 
to the recorerg of frltl.l):ir ,rntl k ,~ol i l~.  near the wrface Er1ql1t71 T .  C ' l f r ~ ~  Co. ,  
467. 
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5 5. Evidence. 
In  an action to recorer damages to surface soil and superstructures, where 

all  the evidence tended to show that plaintiff acqnired title, by conveyance 
excepting and reserving all  the minerals and mining rights and also a right of 
way granted previously to defendant, that kaolin occurred on the property in 
a deposit under a soft top soil about six feet deep, that  the custom of open 
or  pit mining for the reco~~ery  of this and similar minerals was in vogue in 
that  locality and this custom k11ow11 to plaintiff. and that defendant took down 
the structures on the land, piece by piece, stacking and storing them on the 
premises and protecting them from the weather, and then proceeded to strip 
and remove the surface soil and recorer the mineral, learing the premises in 
that condition, judgment a s  of nonsuit was proper. E~iylish a. Clau Co., 467. 

MORTGAGES. 

5s 8, 9. General Rules of Construction: Parties and Debts Secured. 
Whether any particular transaction amounts to  a mortgage or an option to 

repurchase depends upon the real intention of the parties, a s  shown on the 
face of the writings, or by extrinsic evidence. and the distinction is whether 
the debt existing prior to the conreyance is still subsisting or has been satisfied 
b ~ -  the conveyance. I f  the relation of debtor and creditor still continues, equity 
will regard the transaction as  a mortgage. Ricks v. Batchelor. 8. 

The intention of the parties that a cleed with option to repurchase shall con- 
stitute a mortgage must be established by evideiice de7toi.s the cleed inconsist- 
ent with an absolute conreyance. Ibid. 

§§ 24, 25. Transfer to, by Mortgagee: Acquisition of Title by Mortgagee. 
\\7hen the equity of redemption is conveyed by the mortgagor to the rnort- 

gagee, there is  a presumption of fraud upon a showing of the facts. dtkir~son 
c. Atkinson, 120. 

Where an agreement between the ~mrties, requiring the defendant to acquire 
or discharge plaintiff's mortgage as  part consideration for the conreyance of 
the mortgaged premises by plaintiff to defendant. was made and completed 
before the deed was executed or the mortgage assigned, with no fiduciary 
relation of any sort between them, no fraud or oppression conld have esisted, 
and the acquisition of the mortgage ( o  iicstnnte extinguished the debt, and the 
relation of mortgagor and mortgagee never actliallr esisted between the 
parties. Ibid. 

27. Pa~ment  and Satisfaction. 
Where drfendant, a t  plaintiff's reclueut, paid off n mortgtlge on plaintiff's 

property to prevent a foreclosure. and then took from plaintiff a deed for the 
property, absolute on its face, giving plaintiff contemporaneously an option to 
repurchase within a time certain, the trancactiori does not constitute a mort- 
gage. Ricks v. Batchclor, 8. 

Whether any particular transaction amouiits to a mortgage or an option to 
repurchase depends upon the rcal intention of the parties, as  sho~vn 011 the 
face of the writings. or by extrinsic evidence, and the distinction is  whether 
the debt existing prior to the conl-eyaiice is still snhsinting or has been satis- 
fied by the conveyance. If the relatio~l of debtor and creditor still continues, 
equity will regard the transaction as a mortgage. Ibid. 



902 ANALYTICAL INDEX. 

§§ 28, 20. Form, Methods a n d  Validity of Cancellation: Rights of Par-  
ties Upon Void Caucellation. 

On the foreclosure of a deed of trust, the trustee therein haring erroneously 
canceled the same of record, but after correcting such cancellation of the 
record, the trustee conreyed to the purchaser under the deed of trust, such 
correction is sufficient to give the purchaser a good title. Bz~rlzey v. Hollorca~, 
633. 

§§ 30c, 31c. Default: Pleadings and  Evidence. 

Where plaintiff claimed title by deed of trustee in a deed of trust and 
defendant denied plaintiff's title, evidence for plaintiff, tending to show default 
in payment of the indebtedness secured by the deed of trust which was fore- 
closed, is  competent. Insurance Co. c. Rooghcr, 493. 

32a. Execution of Power i n  General. 

On the foreclosure of a deed of trust, the trustee therein having erroneously 
canceled the same of record, but after correcting such cancellation of the 
record, the trustee conveyed to the purchaser under the deed of trust. such 
correction is sufficient to give the purchaser a good title. Burne!/ v. Hollowau, 
633. 

37. Disposition of Proceeds and  Surplus. 
In  an action by a county to recover money received by defendant for its use, 

the complaint alleging that defendant, as  mortgagee, foreclosed a mortgage 
and failed, out of the proceeds of sale, first to pay plaintiff's claim or lien for 
taxes as  provided by G. S., 105-408, a cause of action is stated, and demurrer 
ore l c n z ~ s  for lack thereof, interposed in this Court, cannot he sustainecl. Xcw 
Hanover Countu v. Sidbury, 679. 

An alternative remedy is created by G. S., 105-408, in behalf of the taxing 
agency. On foreclosure of a deed of trust or mortgage i t  may look to the 
trustee or mortgagee for the payment of taxes required by the statute, or it  
may waive that remedy and resort to a foreclosure of the tax lien. Ibid. 

JICXICIPAL CORPORATIOSS. 
§ 2. Creation. 

Municipal corporations are  creatures of the Legislature and possess and can 
exercise only such powers as  are  granted in express words, or those necessarily 
or fairly implied in or incident to the powers expressly conferred, or those 
essential to the accomplishment of the declared objects and purposes of the 
corporation. Ordinarily such powers may be enlarged, abridged, o r  entirely 
withdrawn at  the pleasure of the Legislature. Clouton ?.. Tobacco Co., 263. 

5. I n  General: Legislative Control and Supervision. 
Where a board of county commissioners by resolution requested the snr- 

render of a license to sell wine, which request was declined by the licensee, 
on the assumption that such action by the commissioners was invalid and 
unconstitutional, such licensee has an adequate remedy a t  law, should the 
commissioners undertake to enforce their resolution or to prerent the exer- 
cise of the privilege granted by the license. Javrcll v. SITOW, 430. 

BIunicipal corporations are  creatures of the Legislature and possess and can 
exercise only such powers as  are  granted in express words, or those necessarily 
or fairly implied in or incident to the powers expressly conferred, or those 
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MUNICIPAL CORPORATIONS-Continued. 

essential to the accomplishment of the declared objects and purposes of the 
corporation. Ordinarily such powers may be enlarged, abridged, or entirely 
withdrawn a t  the pleasure of the Legislature. Clallton v. Tobacco Co., 563. 

There seems to be no constitutional limitation upon the power of the General 
L4ssembly to create a corporation for a public purpose. N. C. Const., Art. VIII, 
see. 1. BrumZe~ v. Razter', 691. 

The legislative power, both as  to the State and to political and administra- 
tive subdivisions thereof, is restrained only by the limitations imposed by the 
State Constitution or that  of the United States. [bid. 

The State cannot authorize a city to  donate its property, or to grant privi- 
leges to  one class of citizens not to be enjoyed by all, except in consideration 
of public services. N. C .  Const., Art. I, sees. 2, 7. Ibid. 

A city has no power, eren with legislative sanction, to make an absolute 
grant of its valuable realty not presently required for other purposes, without 
a monetary consideration. for a public purpose which is not a necessary pur- 
pose, with a provision in the conreyance that, in the event the grantee deter- 
mines that  the public purpose has failed, o r  that the facilities are  not suffi- 
ciently ased, the grantee may dispose of the property in its discretion and 
apply the proceeds to such charity as  i t  may elect. Ibid. 

1 .  Exercise of Governmental and Corporate Powers in  General. 

I t  is the genera! rule in  this jurisdiction that municipal corporations when 
engaged in the exercise of powers and in the performance of duties conferred 
and enjoined upon them for the public benetit. may not be held liable for torts 
and wrongs of their empioyees and agents, unless made so by statute. Beach 
v. Tnl'boro, 26. 

The mission of the town's employee, out of which the alleged injury to the 
plaintiff arose, is the determining factor a s  to liability-not what such em- 
ployee was called upon to do a t  other times and places, but what he w i s  
engaged in doing a t  the particular time and place alleged. Ibid. 

In  an action against a town to recover damages for alleged negligent injnry 
to  plaintiff by reason of a collision of a taxicab in which plaintiff was riding 
with a truck of the town, where all of the evidence tended to show that the 
collision occurred when the trucli was being driven by the town's employee for 
the purpose of repairing five street lights in the town lighting system main- 
tained for the public good and benefit, the court erred in refusing t o  grant 
defendant's motion for judgment a s  of nonsuit, made a t  the close of plaintiff's 
evidence and again a t  the close of all the eridence. Ibid. 

§ 19a. Form and Requisites. 
The provisions of G. S., 143-129, are not applicable to a contract between a 

municipal corporation and a public utility for the purchase wholesale of elec- 
tric current for redistribution through the municipality's local plant. &fullell 
v. Lowisbzc?y. 53. 

The purpose of G. S., 143-129, is to prevent favoritism, corruption, fraud, 
and imposition in the awarding of public contracts by giving notice to the 
prospective bidders and thus assuring competition, which in turn guarantees 
fa i r  play and reasonable prices in contracts involving the espenditure of a 
substantial amount of public money. Ibid. 

The statute (G. S., 143-129) applies only to contracts in relation to supplies 
and materials where the bidders have the right to name the price for  which 
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they a re  willing to furnish the same. I t  has no application whatever to a 
contract between a municipalitg and a public utility. where there can be no 
competition between bidders because the municipality or the State haf the 
power and authority to fix the price of the serrice to be rendered or the coni- 
modity to be furnished. Ibid. 

§§ 19b, 20. Authority: Construction and  Operation. 
A municipality is  authorized by the express terms of the statute. G. S., 

160-2 (G), to grant franchises to public utilities. The terms and conditions 
upon which they a re  to  be granted, unless clearly unreasonable or expressly 
prohibited by law, rest in the sound discretion of the local body. Vzrllen v. 
Louisburg, 53. 

It is a general rule that officers of a municipal corporation, in the letting 
of municipal contracts, perform not merely ministerial duties but duties of 
a judicial and discretionary nature. and that courts, in the absence of fraud 
or  palpable abuse of discretion, have no power to control their actions. Ibid. 

Where a municipality decides to abandon the generation of electricity by 
the use of Diesel engines and substitute therefor electricity purcliasecl whole- 
sale for  distribution through its electric plant, and in pursuance of such change 
of policjr, advertises a sale of its Diesel engines, wider G. S., 160-59. there is 
no sale by such municipality of its electric plant requiring approral of a 
majority of the qualified voters under G. S., 160-2 ( 6 ) .  Ibid. 

26. Granting and  Executing Municipal Franchises. 

A municipality is authorized by the express terms of the statute. G. S.. 160-2 
(61, to grant franchises to public utilities. The terms and conditions upon 
which they are  to be granted, unless clearly unreasonable or expressly pro- 
hibited by law, rest in the sound discretion of the local body. Mullen v. 
Louisburg, 53. 

8 29. Streets. 
The control of streets is primarily a State clnty, and the legislatire control, 

in the absence of constitutional restriction, is paramount, subject to property 
rights and easements of abutting owners. Clal~tol? o. Tobacco Co., 563. 

The Legislature may delegate the power of control over its streets to the 
municipal corporations of the State or to  the governing body of a city. town, 
or to a particular municipal board, or other agency. Ibid. 

Within constitutional limitations and provided public use is 11ot unreason- 
ably interfered with, the Legislature, or a municipal corporation by legislative 
authorization, may grant a private use of streets, and may permit strnctures 
in the streets for business conrenience, which, in the absence of such authority, 
would be considered obstructions or nuisances. Ibid. 

5 44. Bonds and Sotes. 

The Legislature has prescribed the machinery by which a connty imy issue 
lawful and valid obligations for public purposes anil necessary expenses. and 
pledge its faith, G. S.. Art. 9, 153-1, c3t scq. And the Legislatnre has expressly 
provided that approval hy the Local Government Commission of bonds or 
notes of a county, or other governmental unit, shall not extend to or be re- 
garded a s  an approval of the legality of the bonds or notes in any respect. 
G. S., 159-12. Insurance Co. z. Guilford Countl~, 293. 
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MUTTJAL BURIAL ASSOCIATIONS. 

§ 1. Creation a n d  Supervision: I n  General. 

Where the certificate of membership in a burial association, as  well as  the 
general statute relating to  such associations, G. S., 58-226, contains the express 
provision that  the rules and by-laws of such associations may be modified by 
Act of the General Assembly, members are  bound by subsequent legislation. 
and changes so made a re  not offensive to the constitutional provision against 
the passage of a law which impairs the obligation of a contract. Spearman 
v. Burial d s m . ,  185. 

§§ 11, 12. Burial Service: Return of Assessments. 

The spoure or next of kin of a member of a mutual burial association serv- 
ing in the armed forces. who dies orerseas, may elect to have return of the 
paid-in assessments in settlement, or to have the prescribed funeral benefits 
a t  any time the body of deceased is returned for burial to the territory served 
by the burial association; and the personal representative of the deceased may 
not recover $100 in lieu thereof. G. S., 58-241.1. Spearman 2;. Burial dssn., 
185. 

NEGLIGEKCE. 
l a .  I n  General. 
There are no degrees of care so f a r  a s  fixing responsibility for negligence is 

concerned. The standard is always that care which a prudent man should use 
under like circumstances. But a prudent man increases his watchfulness as  
the possibility of danger mounts. Thus the degree-that is the quantity-of 
care necessary to measure up  to the standard is as  variable as the attendant 
circumstances. Rea 2;. Simozoitx, 576. 

3. Dangerous Substances, Machinery, and Instrumentalities. 
There is no duty resting on defendant to warn the plaintiff of a dangerous 

condition, provided the dangerous condition is obvious. P e r r ~  c. Herl-in. 601. 

§ 4b. Invitees a n d  Licensees. 
The proprietor of a store is not an insurer of the safety of customers while 

on the premises. But he does owe them the duty to exercise ordinary care 
to Beep the premises in a reasonably safe condition and to give warning of 
hidden perils or unsafe conditions, in so f a r  as  can be ascertained by reason- 
able inspection and supervision. Row u. U I . Z L ~  Store, 226. 

In  an action for damages for injuries to a customer, on the premises, by the 
alleged negligence of the proprietor of a store, a charge by the court. imposing 
the duty on the defendant "to give warning of any hidden peril." without 
more, is in excess of the legal requireinent, and entitles defendant to a new 
trial. I b i d .  

5. Proximate Cause: I n  General. 

The liability of a physicinn or surgeon cannot be predicated alone upou 
unfavorable results of his treatment. He may be held liable only when the 
injnrious result flows proximately from his want of that degree of linowledge 
and skill ordinarily possessed by others of his profession, or for the omission 
to exerciw reasonable care and d~ligence in the application of his linowledge 
and skill in the treatmeut of his patient. Buckno'  v. TI-Aecldo~t. 62.  

In  an action by plaintiff, n niinor 15 years of age, through his nest friend. 
to recover damageq for iujnries, alleged to be the result of negligence by de- 
fendant~ .  where all of plamtiff's evidence tended to show that the ice-scoring 
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machine, involved as  the cause of the injuries, mTas of standard make and Bind 
used by ice companies a t  the time of the accident, was properly installed in the 
usual and customary may, and had all the guards and safety devices usual 
and customary and in general use on standard machines of the kind a t  
that  time, the machine being in good order and. while operated by a boy only 
15 years old, there was no evidence that he was an incompetent operator or 
that the manner of operating the machine was the proximate cause of the 
iujuries, aud the only eridence as  to the accident being that plaintiff fell, 
without knowing how or why, into the machine and injured his arm, there was 
no error in sustaining a judgment as  of nonsuit, G. S., 1-183, a t  the close of 
all plaintiff's eridence. Perry v. Ho'rin,  601. 

The decisions of this Court are  to the effect that the violation of an ordi- 
nance or statute enacted for the safety of the public is negligence per se, but 
such violation must be the proximate cause or one of the proximate causes 
of the injury to warrant recovery. Morgan 2;. Coach Co., 668. 

In an action to recover damages for wrongful death allegedly resulting from 
actionable negligence, the plaintiff must show: First, that there has been a 
failure on the part of defendant to exercise proper care in the performance 
of some legal duty \vhic2h defendant oved plaintiff's testator under the cir- 
cumstances in which they were placed : and secontl, that such negligent breach 
of duty was the proximate cause of the injury which produced the death-a 
cause that produced the result in continuous sequence, and without which it  
would not have occurred, and one from which any man of ordinary prudence 
tould have foreseen that such result was probable tinder the facts as  they 
existed. Tllsingcl- v. Dairu I'roducto, 717. 

Where the violation of a statute relatire to the operation of a motor vehicle 
upon the highway is negligence per se, such violation must be a prosimate 
cause of injury to become actionable. I b i d .  

10. Last Clear Chance. 
The contributory negligence of the plaintiff does not preclude a recovery 

where i t  is made to appear that the defendant, by exercising reasonable care 
:ml prudence, might have avoided the injurious consequences to the plaintiff, 
notwithstanding plaintiff's negligence ; that is, that by the exercise of reason- 
able care defendant might have discovered the perilons position of the party 
injured or killed and have avoided the injury, hut failed to do so. Ingranz 
v. fln~olil,  .+folintctin Stugcs. Inc., 444. 

Vnder the doctrine of last clear chance. plaintiff may not recover on the 
original negligence of defendant for such recovery is hnrred by his own con- 
tributory negligence. I h i d .  

The application of the last clear chance doctrine is invoked only  liere re there 
mas an appreciable interval of time betweeu plaintiffs' negligence and his 
injury during which the defendant, by the exercise of ordinary care. could or 
should have avoided the effect of plaintiff's prior negligence. I l i id .  

To sustain the plea of last clear chance it  must be made to appear that (1) 
plaintiff by his own negligence p1:rced himself in a dangerous situation ; ( 2 )  
the defendant saw, or by the exercise of reasona1)le care should hare discov- 
ered, the perilons position of plaintiff. ( 3 )  ill time to avoitl injuring him : :111d 
( 4 )  notwithstanding such notice of imminent peril negligently failed or refxlsed 
to use every reWOnnhle means at  his command to avoiil tht, impentling injury, 
( > )  as a result of which plaintiff ~ v a s  in fnct injnretl. Ibi(7. 

The doctrine of last clear chance does not apply when thr plaintiff is gl~ilty 
of contributory negligence as  a matter of lam. I b i d .  
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Where plaintiffs' intestate, driving an automobile on a private road used a s  
a n  outlet to the public road, on approaching the highway, stopped or hesitated 
a s  if intending to stop, or began to stop within a few feet of the highway, the 
driver of an oncoming bus had a right to assume that deceased would obey 
the lam and not proceed suddenly onto and across the highway, when the bus 
mas only ten or fifteen feet from the intersection; and there was error in 
submitting an issue on last clear chance. Ibid. 

a 11. Contributory Negligence of Persons Injured in General. 
In  an action to recover damages resulting from an automobile collision, 

plaintiff alleging that  he was a t  the time of the collision a passenger in his 
own car which was being operated by a driver, where the defendants allege a 
cross action against the driver of plaintiff's car a s  a joint tort-feasor, alleging 
that  the said driver was the agent of plaintiff and acti~ig within the scope of 
his authority and apparently under plaintiff's control, and the said driver 
was made a party defendant and thereupon demurred to the cross action on 
the ground that  i t  failed to state a cause of action, proof of negligence by the 
said driver, contributing to the injury, would constitute a complete bar to 
plaintiff's claim and would afford no ground for contribution, hence judgment 
overruling the demurrer reversed. Evans v. Johnson, 238. 

The task of the reviewing court, on defendant's motion for  judgment a s  of 
nonsuit on the ground of plaintiff's contributory negligence, is not merely to 
determine from the weight of the evidence, however convincing, whether plain- 
tiff was negligent-that would be for the jury; but to say whether his con- 
tributory negligence is so clearly apparent that  no person with a reasonable 
mind could draw any other inference. Cumrrzins 2;. Fruit Go., 625. 

9 P7a. Burden of Proof. 
In a n  action to recorer damages for wrongful death, G .  R.,  28-172, 28-173, the 

plaintiff must allege and prove ( 1 )  that the defendant was negligent, ( 2 )  that 
such negligence, act.ing in continuous and unbroken sequence. and without 
which the injury would not have occurred, resulted in the injury producing 
death, and ( 3 )  that. under the circumstances, a man of ordinary prudence 
could and would have foreseen that such result was probable. Morgan v. 
Coach Go., 668. 

The decisions of this Court are  to the effect that the riolation of an ordi- 
nance or statute enacted for the safety of the public is negligence pcr se, but 
such violation must be the proximate cause or one of the proximate causes of 
the injury to warrant recovery. I b i d .  

Negligence is not to be presumed from the mere fact of injury or that testa- 
tor was killed. T ~ s i n y e r  v. Duir~j  Products, 717. 

The operator of a motor vehicle on a public highway may assume and act 
upon the assumption that a pedestrian will use reasonable care and caution 
commensurate with visible conditions, and that he mill observe and obey the 
rules of the road. Ibid. 

8 19a. On Issue of Negligence. 
In  an action to recover for injuries to plaintiffs as  the result of an auto- 

mobile wreck, where plaintiffs' evidence tended to show that defendant, the 
driver of the car in which both plaintiffs and defendant were riding, became 
drowsy, liriew he wnf: drowsy, lost consciousness, and failed to  keep a proper 
lookout and to attend to what he was doing and thereby, or intentionally, 
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disregarding the screams of one plaintiff, swerved the car to the left, rali off 
the road, causing the injuries, there is sufficient evidence for the jury and 
motion for judgment as  of noiisuit was properly denied. Harper v. Harper 
and Wickhum v. Harper,  260. 

In  an action to recover damages for alleged injuries to plaintiff resulting 
from an admitted automobile collision, where plaintiff's evidence tended to 
show that,  a t  the time of the accident, the hus of the corporate defendants 
was being driven on the public highway, by the individual defendant. employee 
and agent of corporate defendants, a t  a reckless and high rate of speed (in 
excess of 43 miles per hour, no special hazard existing, G. S., 20-141) and out 
of control and without keeping a groper lookout for the safety of others travel- 
ing upon the highmay, thereby permitting the bus to  move over from its right- 
hand side to its left-hand side of the highway, in violation of G. s.. 20-148. 
and immediately in front of plaintiff's automobile, a head-on collisio~l result- 
ing, and while plaintiff was offering his evidence, as  an accommodation to the 
witness, a medical expert was allowed to testify for defendants, and then 
plaintiff completed his evidence and rested, defendant introducing 110 other 
evidence and also resting, upon motion hy defendants for judgment a5 of 
nonsuit, G.  S., 1-183, the motion Iraq properly denied, there being ample evi- 
dence for the jury, and there being no sufficient evidence of contributory 
negligence ; and i t  is not liecessary to decide whether or not defendants' motion 
under G. S., 1-183, was aptly made. Hobbs  v. Coach C'o., 323. 

In  a civil action to recover damage- by plaintiff. lessee, against defendant, 
lessor, for personal injuries allegedly caused bg defects in the leased premises. 
where plaintiff's evidence tended to show that the injuries resulted from 
defects in an overhead slide type door, rnnning on a track and operated by 
springs and cables over pulleys. that one cable was off the pnlley, and there 
were insufficient brackets to hold the track causing the track to spread. that  
these defectire conditions were in plain sight of plaintiff when the premises 
were let to him and he had been operating the door for some time prlor 
thereto, there is insufficient evidence for the jury and the judgment as  of 
nonsuit was proper. Harrcll c. Rcfi,ii?ir/ Co., 421. 

There are  no degrees of care so fa r  a i  fixing responiibility for negligence 
is  concerned. The standard is always that care which a pr~ldent mail should 
use under like circumstanc~s. But a prudent man increases his watchfulnew 
a s  the possibility of danger mounts. Thus the degree-that is t h ~  quantity- 
of care necessary to measure up to the standard is as  variable as  the attendant 
circumstances. Rea ?;. Sinzowrtz, 575. 

The degree of care required, under the particular circumstances, to meaqure 
np to the standard is fur the jury to decide. I b t d .  

In  a civil action to recmer for  the nrongfnl death of plaintiff's intertate. 
allegedly caused by negligence of defendant. n here all of the eridence tended 
to show that  plaintiff's intestate, who had previously been employed by de- 
fendant as a driver and a t  the time of the accident was employed by defendant 
to install certain electrical eqnipnient on one of defendant's trucks, which mas 
being driren by another on a round trip for a load of gasoline, asked to go on 
the trip and was allowed by the driver to do so, plaintiff's inteqtate driving 
part  of the may and receiving injuries. from which he died three day, there- 
after, on the return trip by the negligence of the driver when the trnclr owr-  
turned, and that defendant called deceased's wife and told her of her hns- 
band's injury and said he was w r e  he could do something for her hnsbancl, 
there is sufficient evitlellce for the jury as  to whether deceased was 011 the 
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SEGLIGEK\'OE-Contin ued. 

truck with defendant's prior authority or subsequent ratification, and judgment 
a s  of nonsuit was error. Dar7; v. Johnso%, 651. 

There must be legal evidence of every material fact necessary to support a 
verdict. If the evidence fails to establish any one of the essential elements 
of actionable negligence, the judgment of nonsuit must be affirmed. Whether 
there is enough evidence to support a materia1 issue is  a matter of law. 
Tysinger v. Dairy Products, 717. 

9 21. Issues and  Verdict. 
When there is  no evidence to support an issue of last clear chance and the 

jury answers the issue on contributory negligence against plaintiff, the defend- 
ant  is entitled to judgment on the verdict. Ingram u. 8wcok.y Mountain Stages, 
Inc., 444. 

NUISANCE. 

9 8. Action for  Damages. 
There must be an allegation of peculiar injury to person or property of 

plaintiff resulting from a public nuisance to entitle plaintiff to maintain a civil 
action therefor. S. 2;. Alverson, 29. 

§ 6. Public Kuisance in  General. 

The maintenance of a public nuisance is an offense against the State, and 
upon proper allegation and proof would subject the person who maintained 
i t  to indictment. S. 2,. Al?.erson, 29. 

There must be an allegation of peculiar injury to person or property of 
plaintiff resulting from a public nuisance to entitle plaintiff to maintain a civil 
action therefor. Ibid. 

§§ 7, 10, 11. Matters Relating t o  Morals and Decency: Padlocking 
Premises : Sale of Property. 

The proce~ding prescribed by G. S.. 19-2, for a civil action by a citizen in 
the name of the State for injunction, the closing of a place of business, and the 
seizure and sale of personal property used therewith, must be based upon 
allegations and proof of prostitution, gambling, or the illegal sale of whiskey 
a s  specified in G. S., 19-1. 8. v. STverson, 29. 

PARENT AKD CHILD. 
§ 8. Support. 

While it is the primary duty of a parent to support his child, whether the 
child has an estate or not, this obligation may be qualified by the parent's 
ability. And when x parent has not means sufficient to provide necessary 
maintenance, he shorrld hare reasonable allowance for lawful disbursements 
from the child's estate for that purpose. Casualtlj Co. v. Lazoing, 103. 

There are threr p:~rties to a marriage contract-the husband, the ~vife, and 
the State;  and certain incidents immecliately attach to the relation which 
cannot be abrogated without the consent of the State. I t  is the husband's duty 
to support his wife and children and there is no lam7 or public policy which 
gires any countrn:xnw to an attempt by the husband to abdicate this duty 
~vhich the law casts upon him, and impose i t  upon his wife through the 
medium of a contract. Such a contract is unenforceable. Ritchic c. TVAite, 
450. 
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PARTIES. 

9s 1, 2. Necessary Parties: Proper Parties. 
A party may appear either in person or by counsel. G. S.. 1-11. The stxtu- 

tory prorisioa is in the alternative. I t  means that a litigant may not appeal 
both in propria persona and b y  counsel a t  one and the same time. I t  cannot 
be construed to mean that  he may not first appear in person and then later 
through counsel. Sea H a u o v c r  C o u n t y  1;. S i d b w y ,  679. 

9 4. Proper Parties. 
d third party, before he will be permitted to become a party clefendant i11 a 

pending action, must show that  he has some legal interest in the snbject matter 
of the litigation. His interest must be of such direct and immediate character 
that he will either gain or loqe by the direct operation and effect of the judg- 
ment. and i t  must be involred in the subject matter of the action. 01:r whose 
interest in the matter is not a direct or snl)stantial interest, but is an indirrct, 
inconsequential, or a contingent one callnot claim the right to defend. l f u l l c n  
v. L o u i s b u r g ,  53. 

5 7. Right to Intervene and Claim Property. 
T h e r e  an action, to compel defendant corporation to transfer to the plain- 

tiff upon i ts  boolrs certain shares of stocli which had been issued to one U and 
others, was based upon the allegation that these shares had been endorsed ancl 
transferred to plaintiff, which was denied in the answer and by affidavit of 
JI, in support of a motion by the defendant that M and others clnimii~g owner- 
ship of the stock be made parties. there was error in the denial of s ~ ~ c l i  n~otion, 
31 and his associates having a right to be heard. GrifZin LC. T'osc., Incs.. c. 
Jf  incra l s  Carp., 434. 

To entitle one to the benefits of G. S., 1-73, allowing new parties to be 
brought in. such additional parties must hare a legal interest in the subject 
matter of the litigation; and the interest of a new party must be of such 
direct and immediate character that he will either gain or lose by the direct 
operation and effect of the judgment. I b i d .  

5 10. Joinder of Additional Parties. 
Where an action, to compel defendant corporation to transfer to the plain- 

tiff upon its boolrs certain shares of stock which had been irsued to one JI and 
others, was based upon the allegation that  theue shares had been enclorwl and 
transferred to plaintiff. which was denied in the answer and by affidarit of 
M, in support of a motion by the defendant that JI and others clainling owner- 
ship of the stock be made parties, there was error in the denial of ynch n~otion, 
h l  and his associates haring a right to be heard. G r t f l n  LC. T70w. IIIC.. 'lj. 
,Wiverats Coi-p., 434. 

As n general rule the trial court has the discretionary power to malie nen 
parties. especially when necessary in order that there micy be a full and final 
determination and adjudication of i111 matter< inrolveci 111 the controversy. 
G. S.. 1-73. 1-163. Inswranc7e Co. 2.. . l fotor I,ivas. Ilrc.., 5SS. 

Ordinarily orders by the trial court mahing. in itq discrrtion, new parties 
necessary to a conclnsion of the controversy. are  not rerienwhle on appeal. 
I b i d .  

In  an nction hy an insnrer, who has pnid the loss, ag:linst the alleged tort- 
feasor. without the joinder of the ini~iretl. the legal holder of the claim, 
demurrer k i n g  sustained for failure to state a c a n v  of action and thereafter 
plaintiff'q motion to make insnred a party plaii~tiff being nllowed the allom- 
ance of the latter motion, in effect, rrrerw.; the ruling on the tlemnrrer. I b ~ d .  
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PARTITION. 
5 4c. Decree. 

Commissioners, appointed by decree in a special proceeding to sell lands, 
can convey only in accordance with the terms of the order; and purchasers 
a r e  chargeable with notice of the proceeding uncler which they purchase and 
a r e  bound by the limitatioiis upon their rights appearing on the face of the 
record. J o h n s o n  v. Lunzbcr  Co., 592. 

§ 4d. Sale and  Confirmation. 
A partition proceeding having been transferred to the civil issue docket of 

the Superior Court, confirmation of a sale therein is a matter for the judge. 
W o o d  v. Fat i t l~ ,  398. 

The report of sale in a partition proceeding. duly confirmed by the judge a t  
term, confers upon the bidder certain rights of which the bidder cannot be 
summarily deprired. Upon failure to comply promptly with tlie bid, the proper 
procedure is by rule to show cause, and a reasonable time within which to 
comply should be allo~red before vzlcating the sale and ordering a reszlle. 
Upon compliance the bidder ih entitled to a deed as of the day of sale. I b i d .  

Commissioners, appointed to sell land in a proceeding for partition, hare the 
right to require the payment of the amount bid in cash; and a motion to allow 
the bidder to offset claiins against some of the shares is properly denied. Ib id .  

Commissioners, appointed by decree in a special proceeding to sell lands, 
call conrey only in accordance with the terms of the order ; and purchasers 
a re  chargeable with notice of the proceeding under which they purchase and 
a re  bonnd by the limitations upon their rights appearing on the face of the 
record. Joh?rso?r v. I , i ~ n % b ( ~  Co.. 695. 

PARTSERSHIP. 

# 1. Creation and Existence. 

h hnsbancl and wife may enter into a partnership agreement and be answer- 
able for the partnership debts made for or on behalf of the firm n-it11 third 
partiei. Rut, as  between them-elres, where tlie partnership agreement pur- 
ports to affect or change any part of the real estate of the wife or the accruing 
income therrof. for a longer period than three yearq next ensuing the mnliing 
of the contract, or if the agreement impairs or  change^ the body or capital of 
the perso~lal estate of the wife, or accruing inconie thereof for a longer period 
than three years next ensuing the agreement. the contract is roid unless 
executed in accordance with G. S., 52-12. Cnrllslc 1;. C a r l i s l f ,  462. 

I .  Settlement Between Members and  Their Representatives. 

In a supplemental proceeding, G. A, 1-3S2, fA s c p ,  all parties being before 
tlie court, where it  appeared that the i s u e  was the ascertainment of the 
interest, if any, of partner It, one of the defendant<, in the assets of a partner- 
\hip TI7 & R, which remain after the partnership clebts hare been paid and the 
partnerihip affairs adjubted, the plaintiff, a jnbt creditor of R and assignee 
of his interest in a judgment in fa lo r  of the partnerihip, is entitled to a full 
accounting of all of the partnerqhip affairs. so a s  to determine n h a t  may be 
applicable to plnintlff's debt. nntl there was error in  the refusal of the court 
Iwlom to allow the examination of R and to reqnire the production of the 
partnership books aild records for that purpose. C o t t o ~  C o .  I i ~ c ,  K.  R c n z r s ,  
436. 
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PATENTS. 
§ 1. Nature and Elements. 

The very object of patent laws is monopoly and their strength is in the 
restraint imposed on others to exclude them from the use of the inventio~i. 
The exercise of such restraint, within the field covered by the patent, is no 
violation of the anti-trust laws or of the rule against contracts in restraint 
of trade. C'oleman v. TThisnant, 494. 

5 2. Jurisdiction. 

In  the exercise of the rights granted under Art. I, sec 8. cl. 8, of the U. S. 
Constitution. Congress has given to the Federal Courts exclusive jurisdiction 
of all cases arising under the patent-right laws of the United States, where 
the suit iiivolves the construction of the patent laws, the validity of a patent. 
qucstious of infringement, or a t  least where i t  is made to appear that some 
right or privilege will be defeated by one construction or sustained by the 
opposite construction of the patent laws. CoTcrnan 1;. ST'hiunnnt. 404. 

But not every case involving rights conferred by the patent laws is beyond 
the jurisdiction of the State courts. When the action is brought on a contract, 
or in tort, mith respect to the exercise of a patent right, the State court has 
jurisdiction; also in a suit to enforce the payment of royalties or license fees. 
And a suit to enforce or set aside a contract, though connected mith a patent, 
is not a case arising under the patent laws of the United States. Ibid. 

5 3. Contracts as to Patents. 

The owner of a patent may sell his patent, or an undivided share therein, to 
another and lawfully agree not to compete with his vendee to the exclusion of 
himself. Such a contract is not invalid under the anti-trust statutes. C'olrrnn?i 
v. T17kisnctnt, 494. 

Joint owners of a patent are competent to contract with each other with 
respect to the exercise of tlie exclusive rights conferred by the patent, or to 
assign their interest absolutely or upon condition. Such contracts are  subject 
to the same rules of law as  other contracts. Ibid. 

In  a suit to avoid for want of consideration the sale of an interest in  a 
patent and to recover damages for unlawful interference by defendants with 
plaintiff's efforts to realize on his invention. where plaintiff alleges that. while 
defendants own three-quarters of his patent and have paid the patelit fees 
and some expenses and a small amount for another similar patent, plaintiff 
owns a oae-qnarter interest in the patent, and that  defendants have nppro- 
priated his patent to their own use, and for two years have consistently and 
continuously prevented plaintiff from making contracts for the t,serc.ise of his 
rights in relation to his patent, preventing his using the patent himself or 
licensing its use by others or manufacturing tlie 1)ntented articles for sale. .by 
threats of suits ng:linst those with whom plnintiff has attempted to (leal, nil 
actiona1)le xvroiig is set out which is not vulnerable to demurrer. Ibid. 

PENALTIES. 
3 2. Actions. 

In a civil action I)$ lrlnintiff to recover certain p~nal t ies .  plus reasona1)le 
attornc'y's fees, under the Emergenvy Price Control Act of 1942 ~vherc there 
was a separate ovcrchnrge on cnch of five items, totaling eighty-fire cwnts. nll 
itrms left a t  one time to t)e cleimed hy defeiitlnnt. who filed hut one schedule 
of mnximum pricw with the local O.P.A.. as required by the said Act, the fire 
acts complnil~ed of constitute but a single violation within the meaning of the 
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statute, and plaintiff is entitled to recover the sum of $50, pllls reasonable 
attorney's fees and costs. Hilgreen v. Clea?zers 6- Tailors. Inc., 636. 

The Superior Court has  jurisdiction in actions to enforce the Emergency 
Price Control Act of 1942, regardless of the amount of the penalty or penalties 
demanded in good faith, if in addition thereto the plaintiff seeks to recover 
reasonable attorney's fees, since such fees are mandatory upon recovery by 
plaintiff. Ibid. 

PHYSICIANS AXD SURGEOKS. 

15.. Malpractice: I n  General. 
In  an action for damages against a physician or surgeon for malpractice, 

the standard of the defendant's duty in the premises, as  affecting his liability 
for negligence, must be determined by the lam of the place where the tort was 
committed. Buckner v. Wheeldon, 62. 

15b, 1Sc. Knowledge and Skill Required: Application and Use of 
Knowledge a n d  Skill. 

A physician or surgeon, who undertakes to treat a patient, implies that he 
possesses the degree of professional learning, skill and ability which others 
similarly sitnated ordinarily possess; that he will esercise reasonable care and 
diligence in the application of his knowledge and skill to  the patient's care; 
and exercise his best judgment in the treatment of the case entrusted to him. 
Buckner v. Wheeldon, 62. 

3 15e. Sufficiency of Evidence of Malpractice. 
The liability of a physician or surgeon cannot be predicated alone upon 

linflrvorable results of his treatment. He may be held liable only when the 
injurious result flows proximately from his want of that degree of knowledge 
and skill ordinarily possessed by others of his profession, or for the omission 
to exercise reasonable care and diligence in the application of his knowledge 
and skill in the treatment of his patient. Buckner 2;. Whceldon, 62. 

An inference of want of due care may be drawn from evidence tending to 
show that harmful foreign substances were introduced into a patient's body 
during a surgical operation and left there. Ibid. 

A departure, by a physician or surgeon, from approved methods in general 
use, if injurious to the patient, suffices to carry the case to the jury on the 
issue of negligence. Ibid. 

In  an action for damages based upon the alleged negligent treatment of 
plaintiff's broken leg by defeiidant. an orthopedic surgeon, where plaintiff's 
evidence tended to show thilt he was struck by a motor vehicle and thrown 
into a sandy ditch, the right leg belo~v the Iinee suffering n componnd com- 
minuted fracture, the broken bones protruding through an open ~ ~ o u n d ,  that 
he was giren temporary treatment and placed within two days in a hospital 
~uicler the care of defendant, who had specialized in such cases for many 
years. that defrnd:~nt failed to sterilize or cleanse the open wonnd, immediately 
putting n closed cast on plaintiff's leg from toes to groin, that pns and sand 
came out of the top of the cast and out of the ~vonnd upon a hole being cut in 
the cast orer same, such pus taking the "hide" off plaintiff's leg, and that upon 
consulting other physicinns an oyerxtion resulted in the remora1 of 1)ieces of 
bcrne from the leg, and that plaintiff suffered great pain from the first trent- 
nient ant1 still suffers. there is sufficient evidence for the jury and allon-ance 
of motion for nonsuit was erroneous. Ibid. 
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PLEADIXGS. 
§ 2. Joinder of Causes. 

JIental incompetency to make a deed and that wealiness of mind. which often 
renders the subject especially amenable to undue influence, are  not too f a r  
apart  psychologically or too radically incoilsistent as  to require their assertion 
in separate actions. G. S., 1-123. Coodson 2;. Lchnzon, 314. 

§ 3a. Statement of Cause in General. 
Recovery is to be had, if a t  all. on the theory of the complaint and not 

otherwise. Col~]/ v. Dalr~mple,  67. 
Recovery must be had upon the theory of the complaint, and the conrt 

cannot, em naero nzotu, assert for the plaintiff a different came of action. 
Atkinuon v. Atkinson, 120. 

§ 3b. Anticipation of Defenses. 
The plaintiff is not bound to anticipate and negative ill advance all grounds 

of defense to  the actioil he brings, and petitkns for divorce do not constitute 
a n  exception to the general rule. Taulor v. Ta~jlor, SO. 

1 0  Counterclaims, Set-offs, and Cross Complaints. 
Where plaintiff sued her former husband to recorer a monetary considera- 

tion nnder a written separation agreement. defendant's counterclaim for 
slander sounds in tort arid is  not a cause of action arising out of the contract 
or transaction set forth in the complaint as  the foundation of plaintiff's claim, 
o r  connected with the subject of actions withi11 the purview of the statute. 
G. S., 1-137. Smith v. Smith, 189. 

In  an action for absolute divorce a co~unterclaim or cross action for  debt 
nnder a separation Sgreement between the parties is not cognizable by the 
court. Jenliins v. Jenkins. 681. 

9 13%. Demurrer: In General. 
The plaintiff may in all cases demur to an answer containing new matter, 

where, upoil i ts face, it  doei not constitute a defense or counterclaim. Such 
demurrer shall be heard and determined as  provided for demurrers to the 
complaint. G. S., 1-141. Snzith v. Smith, 189. 

A demurrer admits the truth of factual arerments well stated and relevant 
inferences of fact properly deducible therefrom, but it  takes no account of legal 
inferences or conclusions of law asserted by the pleader. Pwdgett 2;. Long, 
392. 

The plea of the statute of limitatiolis is a plea in bar-a defense that may 
not be presented by demurrer. The lapse of time does not discharge a liability. 
It merely bars recovery. I~zsura~?ce  Co c. dlolor Lirzra, I n c ,  388. 

il purported special appearance, raiiing questions a s  to the merits iiivolved 
in the action. does not challenge the jnrirdiction of the conrt. Nor may it  be 
treated as  a demurrer. I t  i i  not a ralid plea. Sew Hanoccr Co~dnty c. S?d- 
bur?/, 679. 

Having overruled an invalid special appearance, without finding that it  was 
irrelevant and frivolons and made in bad faith for the purpose of delay, G. S., 
1-126, leave to answer bholild be granted. G. S., 1-12.?. Ibid. 

15. For Failure of Complaint to State Cause of Action. 
Courts mill not grant the equitable relief of injnnction when there is ail ade- 

quate remedy a t  law, and a demurrer otc tc111rr to the complaint in a suit 
asking such relief will be suitailled and the actioii di<missed. Yewton v .  
Chason, 204. 
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I n  an action by an insurer, who has paid the loss, against the alleged tort- 
feasor, without the joinder of the insured, the legal holder of the claim, de- 
murrer being sustained for failure to state a cause of action and thereafter 
plaintiff's motion to make insured a party plaintiff being allowed, the allow- 
ance of the latter motion, in effect, reverses the ruling on the demurrer. 
Insurance Co. v. Xotor Lines. Inc., 588. 

3 ldc .  Another Action for  Same Cause Pending. 
The relief sought by T. in a former action by S. against T., in another county. 

being for an accounting between defendant T. and plaintiff' S., arising out of 
a n  alleged breach of contract for lease by S. to T. of certain truck operating 
rights, and the relief asked for by plaintiff T. in the instant case being for a 
restraining order against defendant S. and other defendants in favor of T. to 
preserre alleged rights of T. in the same truck operating franchise. any judg- 
ment rendered in the former case mould not afford the relief sought in the 
latter case: nor mould a judgment in the former be res judicata i11 the latter. 
Taylor ?j. Schaub. 134. 

3 20. Office and  Effect of Demurrer. 

The office of demurrer is to test the sufficiency of a pleading, admitting, for 
the purpose. the truth of the allegations of the facts contained therein, and 
ordinarily relevant inferences of fact. necessarily deducible therefrom, are 
also admitted, but the principle does not extend to the admissions of conclu- 
sions or inferences of law. Smith v. Smith, 189. 
h demurrer admits only relevant facts well pleaded and relerant inferences 

of fact readily deducible therefrom, but does not admit the conclusions of law'  
o r  inferences of lan7 contained in the complaint. S e ~ c t o ~ r  v. Chason, 204. 

3 21. Amendment Before Trial. 

Permission to amend a pleading rests in the sound discretion of the trial 
court. G. S., 1-163. Hatcher v. Willitrms, 112. 

In  a suit by an administratrix against a business associate of her intestate 
and other;: for  an accounting a s  to properties purchased, for the joint account 
of snch intebtate and such associate. n-ith moneys fnrnished by plaintiff's 
intestate for their joint enterprise, an amendment to the complaint, alleging 
fraud i11 c.oncealing property purchased for such joint account and failure to 
account therefor, is allowable as  a cause of action arising out of the same 
transaction and connected with the same subject of action. G. S., 1-123. Ihid. 

3 22. Amendment by Trial Court. 

I11 an action by a woman against her former hnsband to hare them adjudged 
tenants in common of lnndh held b r  the entireties while husband and wife, 
where the wife alleged that she had secured an absolute divorce from defend- 
ant.  which was admitted by aimver. defendant is precluded from attacking 
such adn~ission in his mrwer,  ~i-hich he does not seek to amend, by a motion 
for x new trial on the ground of newly discorered eridence as  to his wife's 
divorce. P u g l ~  1.. Pzigl~, 5 X .  

3 2 7  36. To Exanline Adverse Party fo r  Information. 

After cornplaint is filed and before answer is tiled, the ~rovisions of the 
statutes. G. S., 1-569, and G. S., 1-570, are  available to defendant for adverse 
examination of plaintiff to procure information to file an\wer. Fox 2). Y a y -  
borough, 606; XcIin~ght  v. I crrborougl~, 606; Rcid z. I~arhorough, 606. 
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The procedure, under G. S., 1-569, and G. S., 1-570, may be permitted to the 
plaintiff to procure information to frame complaint, or after answer is  filed 
plaintiff may cause the defendant to be examined to procure evidence. And 
by parity the defendant may have the plaintiff examined to procure informa- 
tion to file answer, or after the answer is filed to procure evidence for the 
trial. Ibid. 

5 28. Judgment  on  the  Pleadings. 

The practice of allowing a motion for judgment on the pleadings is  very 
restricted and is confined to cases where a plea confesses the cause of action 
and the matter relied upon in avoidance is insufficient in law. 8mitlz v. Smith, 
189. 

PRIXCIPAL AND AGENT. 

§ 1. Distinction Between This a n d  Other Relations. 

Where a son leaves his automobile in the custody of his parents, with 
instructions that  the parents use the car to  Beep the battery from running 
down, driving it  enough for that  purpose, the relationship of the parties is 
that of bailor and bailee, rather than principal and agent. Sink v. Sechrest, 
232. 

5 4. Termination of t h e  Relationship. 

An agency can be revoked a t  any time before a valid and binding contract, 
within the scope of the agency, has been made with a third party, provided 
the contract contains no time limit and the revocation is made in good faith. 
The only exception is an agency coupled with an interest, and that must be an 
interest in the subject of the agency, and not merely something collateral, as  
commissions or compensation for making the sale. Insurame Co. 2;. Disher, 
345. 

$j 5. Execution of Agency. 

One who acts for another, or assumes the obligation of a fiduciary, is  ~ ~ n d e r  
the compulsion of fair  play and good faith in respect of the interests of his 
principal or the confiding party. Hatcher v. TVillictnzs, 112. 

5 6. Compensation of Agent. 

In  an action by a broker against his principal for  commissions, where all 
the evidence showed that the plaintiff had a right to lease the defendant's 
property for $385 per month, less 5% commissions, and that the best offer 
plaintiff was able to get, before the agency was revoked. was $350 per month, 
a motion for judgment as  ill cace of nonsuit, made a t  the cloae of plaintiff's 
evidence, and renewed at the close of all the e~idence,  G. S., 1-183. should haye 
been allowed. I n s u r a ~ m  Co. 0. Dishcr, 34.5. 

§ 10a. Liability of Principal. 

Generally a third party may not recover of the bailor for the negligent use 
by the bailee of the bailed chattrl, in the absence of some control exercised by 
the bailor a t  the time, or of negligrnce on his part ~vhich proximately con- 
tributed to the injury. The doctrine of respondeat supcl-tor ordinarily is 
inapplicable to the relationship of bailor and bailee, unless made so by statute. 
Sulk v. Sechrest, 232. 
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PRINCIPAL AKD AGEKT-Continued. 

l o b .  Liability of Agent. 

In  an action to recover damages resulting from an automobile collision. 
plaintiff alleging that he was a t  the time of the collision a passenger in his own 
car which was being operated by a driver, where the defendants allege a cross 
action against the driver of plaintiff's car a s  a joint tort-feasor, alleging that  
the said drirer was the agent of plaintiff and acting within the scope of his 
authority and apparently under plaintiff's control, and the said driver was 
made a party defendant and thereupon demurred to the cross action on the 
ground that it  failed to state a cause of action, proof of negligence by the said 
driver, contributing to the injury, would constitute a complete bar to plaintiff's 
claim and ~ o u l d  afford no ground for contribution, hence judgment orerruling 
the demurrer reversed. E v a m  v. Johnson. 238. 

PRINCIPAL AND SURETY. 

§ 5a. Bonds of Public Officers and Agents: In General. 

Peace officers are  required to give bond for the faithful discharge of their 
duties. G. S., 128-9. The law provides that such officers, and the sureties on 
their official bonds, shall be liable to the persons injured for torts committed 
colore oflcii. Jordan c. Harris,  763. 

5 14. As t o  Principal. 
A surety defendant in a judgment, in order to preserve the liens and to 

enforce the same for reimbursement, on payment of the judgment, must hare 
the judgmmt nfsigned to some third person for his benefit: a surety who pays 
the principal debt on which he himself is bound, without procuring an assign- 
ment to a trustee for hif benefit, thereby satisfies the original obligation and 
can sue only as  a creditor by simple contract. G. S., 1-240. Ntezeai-t c. 
Parkcr, 551. 

PROCESS. 
1. Form and Requisites. 

The sole purpose of a summons is to bring a party into court and to notify 
him that a complaint has been or will be filed against him. Ryan c. Batdorf, 
228. 

§ 2. Issuance and  Time of Service. 

An alms or pl~trics summons, improperly issued as such, may still be suffi- 
cient as  an original summons. But when i t  is desired that the action shall 
date from the issuance of the original summons, or when it  is  necessary for i t  
to do io, in oriler to toll the statute of limitations, the successive writs must 
show their relation to the originnl process. Rya?l 2;. Batdorf, 228. 

Issuance of 5ummon. i i  itwlf a ministerial act as to which the Clerk of the 
Supeiior Court i\ uot tliqmlified by his personal interest. Englisll 2.. Brig- 
711U?2, 402. 

93 Ob, 6cl. Service on Foreign Corporations by Service on Secretary of 
State: Service on Local Agent of Foreign Corporation. 

S o  satisfactory grlirral tltfmition cnn he made of the phrase "doing busi- 
n r ~ s "  as found in our statutes. The qnestion is one of fact, and must be deter- 
mint~tl 1:lrgcly according to the facts of each individual case. The objective 
of the law in which the phrnse is fonnd must also be considered. Highwag 
('om. T. Tr~coispoi-tation Col-p., 198. 



ANALYTICAL IXDEX. 

The purpose of G. S., 55-38, was, in recognition of reciprocal duties. to pre- 
rent  a foreign corporation from accepting protection of our laws in the trans- 
action of its ordinary business, create obligations and, by reason of i ts  remote- 
ness from any forum available to a local citizen, secure immunity from lia- 
bility. Within reasonable limits the statute should be liberally construed to 
accomplish its remedial purpose. Ibid. 

I n  a n  action by a resident of this State against a foreign corporation, com- 
menced by the issuance of summons and service thereof upon the Secretary of 
State under G. S.. 55-38, where, on objection to the jurisdiction by special 
appearance, the court, upon sufficient evidence, found that a ressel of defend- 
ant,  a regular carrier of freight in  the coastwise trade, entered the port of 
Wilmington and discharged a substantial part of its valuable cargo in the 
regular course of business. and was there damaged by striking a bridge and 
remained some months in said port, undergoing repairs and having consider- 
able business dealings with local residents, the service of process upon the 
Secretary of State was valid and sufficient to bring defendant into conrt. Ibid. 

The statute, G. S., 55-38, authorizes service of process on the Secretary of 
State, in an action by a resident of this State against a foreign corporation, 
after the business, once carried on by defendant, has been discontinued. Ibid. 

In  an action to recover damages for a tort occurring i11 Sew Jersey by a 
domestic corporation against a foreign corporation, formerly domesticated 
here with a local process agent, but which had withdrawn all personnel and 
property from this State, except an intrastate franchise for the transportation 
of freight, service of process on the lessee of defendant's franchise is invalid, 
a s  is also service on the Secretary of State under G. S., 5.7-38. Xotor Lines 
u. Transportation Go., 733. 

An intrastate franchise for the transportation of freight in this State. owned 
by a foreign corporation, is "property" within the meaning of G. S.. 35-38. Ibid. 

Every state has the undoubted right to provide for the service of process 
upon any foreign corporation doing business therein ; to require such companies 
to name agents upon whom service may be made; and also to proride that in 
case of the company's failure to appoint such agent, service, in  proper cases, 
may be made upon an officer designated by law. But this power, to designate 
by s t a t u t ~  the officer upon whom service in suits against foreign corpori~tions 
may be made, relates to business and transactions within the jurisdictio~i of 
the state enacting the law. Ibid. 

12. Alias and  Pluries. 
An alias or pluries summons, improperly issued a s  such. may still be suffi- 

cient as  a n  original summons. But when i t  is desired that the action shall 
date from the issuance of the original summons. or when i t  is necessary for i t  
to  do so, in order to toll the statute of limitations, the successire writs must 
show their relation to the original process. R?jarz 0. Batdorf, 228. 

While an original summons cannot be changed into an alias silmmons by 
merely endorsing the word "alias" thereon, such process, however. can be ron- 
verted into an alias by a memorandum or order, endorsed or subscribed 
thereon. specifying the date of the original writ. Ibid. 

§ 15. Nature and Essentials of Right of Action. 
One who uses legal process to compel a person to do some collateral act not 

within the scope of the process, or for the purpose of oppression or annoyance, 
is liable in damages in a common law action for abuse of process. I t  consists 
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in the malicious misuse or misapplication of that  process a f t e r  issuance to 
accomplish some purpose not warranted or commanded by the writ. Evil 
purpose alone is not sufficient. The bad intent must finally culminate in the 
abuse. Melton v. Rickman,  700. 

§ 16. Actions. 
In  an action cx delicto for damages for malicious abuse of process, where 

the complaint alleges that defendant had a check of plaintiff. who had no 
funds in the bank and the check was dishonored. whereupon defendant caused 
a warrant to issue and plaintiff to be arrested, charged with a violation of the 
bad checli law. the issuance of the warrant being i11 furtherance of defend- 
ant's plan to collect his debt by criminal process, and a t  the trial plaintiff 
pleaded guilty or was found guilty, and pending jndgment plaintiff paid the 
check and costs, defendant surrendered the check and notified the magistrate 
tha t  same was paid and the judgment was entered discharging plaintiff on 
payment of costs, no cause of action is stated and demurrer ore tenus here 
sustained. J f e l t o?~  c. Ric1aza11, 700. 

PUBLIC OFFICERS. 

99 1, 2. Offices Which Are Public Offices: Power to Appoint or Elect. 
By G. S., 18-45, authority is vested in the A.B.C. Boards of the respective 

counties to appoint one or more law enforcement officers with "the same 
powers and authorities in their respective counties a s  other peace officers." 
Subsection 0. Jordan c. EIarris, 763. 

§ 4. Eligibility and Qualification. 
Peace officers are  required to give bond for the faithful discharge of their 

duties. G. S., 128-9. The la\v prorides that  such officers, and the sureties on 
their official bonds, shall be liable to the persons injured for torts committed 
colore oficii. Jorda?~ c. Harris,  763. 

5 5b. Rule That Person May Not Hold But One Public Office at Time. 
Whatever map be the status as  a de jure officer of one, appointed Clerk of 

the Superior Court by the County Commissioners under ch. 121. Public Laws 
1941, in place of the duly elected clerk who had asked for and received leave. 
and was afterwards appointed and accepted a s  an officer in the U. S. Army, 
on the te rmina t io~~ of an action to oust the new clerk by voluntary nonsuit 
leaving the incumbent in possession of the office, he is a de facto officer and 
his acts a s  such have a recognized validity, growing out of public necessity, 
and cannot he collaterally attacked. English v. B r ~ g n t a n ,  402. 

§ 8. Civil Liability to Individuals. 
Peace officers are  required to give bond for the faithful discharge of their 

duties. G. S., 128-9. The lam provides that such officers, and the sureties on 
their official bonds, shall be liable to the persons injured for torts committed 
colore of/icii. Jorda?r v. Harris,  763. 

The naming of the Durham A.B.C. Board as  obligee in a bond of its law 
enforcement officers, rather than the State, works no limitation of its charac- 
ter  a s  an official bond and affords no escape from its obligation as  such. Ibid. 
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PUBLIC UTILITIES. 
# 2b. Regulation. 

The statute ( G .  S., 143-129) applies only to contracts in relation to supplies 
and materials where the bidders hare the right to name the price for which 
they are willing to furnish the same. I t  has  no application whatever to a 
contract between a municipality and a public utility, where there can be no 
competition between bidders because the municipality or the State has the 
power and authority to fix the price of the service to be rendered or the coni- 
modity to be furnished. Xullew z'. Louisburg, 53. 

QCO WARRAXTO. 
§ 2. Proceedings. 

A11 action for damages by plaintiff, who was appointed acting or substitute 
Clerk of the Superior Court under ch. 121, Public Laws 1041, against defend- 
ants, who, in a proceeding to oust plaintiff procured his arrest and imprison- 
ment, in  consequence of plaintiff's ignoring an order of the resident judge 
declaring the office vacant and enjoining plaintiff from exercising the duties 
thereof, cannot be converted into a quo wurvauto to try title to the office. 
English v. Brigman. 402. 

RAPE. 

# 1.. Competency and Relevancy of Evidence. 

Prosecutrix' evidence, on a trial for rape, a s  to what became of her pants 
and sanitary pad. was competent to show why these articles were not intro- 
duced in evidence. S. 2;. S u t t o ~ ,  332. 

The exclusion of t e i t i m o n ~  of prosecutrix, on cross-examination, relative to 
her testimony theretofore given as to whether she knew the penalty for the 
crime of rape. was not prejudicial to defendant. I b i d .  

The testimoii!. of a mitnesu, ns to her impressions and suggestions by her 
that the prosecating witness. in n trial for rape, go to a doctor for examination, 
was competent when offered for the purpose of corroborating the prosecutrix, 
where the court fully instructed the jury that  it  should receive the testimony 
only for that purpov? and uot as wbstantive evidence, if they found i t  did in 
fact so corroborate the e~idence of prosecutrix. I b l d .  

# Id. Sufficiency of Evidence. 

In a criminal prosecntion for rape, where the State's eT7iclence tends to show 
that prosccutris v a s  vaiting for a blls to go to her work in a near-by town. 
when the defendant stopped his cnr and offered to give her a ride therein to 
her work, and on her acceptance took her instead off the main road to town 
and into a piile road, there fcloniously assaulting and ravishing her, threaten- 
ing her with death ihonld <he tell anyone, and thereafter dropping her near 
her work to which <he immediately welit and told her fellow employees n h a t  
had occurred and the nest dn) identified the defendant on sight in the sheriff's 
office, there is ample evidence for a jury, and motion to nonsuit and to dis- 
miss the action, G. S , 15-173, properly denied. 5'. 1.. S'rcttou, 332. 

2. Attempts. 

In a criminal prosecution for an assault on a female, with intent to commit 
rape. the burden of ihowiilg that defendant w n s  under 18 years of age is on 
the defendant. G. S , 14-33. S. v. Uorgrrn ,  549. 



ANALYTICAL INDEX. 

REFERENCE. 

# #  2b, 8. Compulsory Reference: Exceptions and Preservation of Grounds 
of Review. 

Where i t  appears that  an accounting between plaintiff and defendant is 
necessary, objection to a compulsory reference is without merit. Troithlo v. 
Goodnzan, 406. 

# 12. Affirmance and  Modification. 

In  a hearing on exceptions filed by appellant to the report of a referee, on a 
compulsory reference, no proper issues pointed ont in exceptions and raised 
by the pleadings being tendered, where the court below denied a jurr  trial and 
considered the exceptions, reviewed the evidence before the referee, gave its 
opinion and conclusion, both upon the facts and the law, and entered judgment 
accordingly. which resulted in a modification and confirmation of the referee's 
report, the judgment of the court below will be npheld. C11eshi1.c c. First 
Presbyterian Church, 165. 

$j 13. Right  of Jury  Trial. 

A party, who would preserve his right to a jury trial in a compulsor~ refer- 
ence, must object to the order of reference a t  the time it is made. and on the 
coming in of the report of the referee, if i t  be adverse, he should seasonably 
file exceptions to particular findings of fact made by the referee. tender appro- 
priate issues based on the facts pointed out in the exceptions and raised by the 
pleadings, and demand a jury trial on each of the issues thus tendered. 
Cheshire 2;. First Presbyterian Church, 16:. 

In  a compulsory reference, objected to and jury trial demanded. on the 
coming in of the referee's report, issues tendered by the objecting party, which 
have already been answered as  matters of law by this Court on a former 
appeal in the same case, a re  not appropriate issues, the opinion on the former 
appeal being conclusive. Ibid.  

Where pleadings allege conclusions of the pleader and present questions of 
law, but do not raise issues of fact for the jury, and the issues tendered are  
not pointed out in the exceptions and raised by the pleadings. they are  not 
such issues as  give the party tendering them the right to a trial by jury. Ibid. 

REGISTRATION. 

8 2. Requisites and Sufficiency. 

Registration, based on the certificate of a notary  hose commission has 
expired, is  invalid. And where the defect in the probate is apparent on the 
record, the registration does not affect subsequent purchasers and encnm- 
brances. The rule is otherwise when the incapacity of the officer is latent and 
does not appear upon the record. Criss~nux v.  Pult?zer, 472. 

# 4b. Purchasers fo r  Value. 

Where the executor of a will. 11-ho is also the propounder and one of the 
devisees, purchases the interest of other d e ~  isees and conveys to a third party, 
he is  not an innocent purchaser and his deed, executed pendcntc l ~ t e ,  doe& not 
convey a good title. TVh~tehtirst c. dbbott, 1. 

The effect of Its pendcns and the effect of registration are one ant1 the same, 
each being a record notice upon the absence of which n prospective innocent 
purchaser ma1 rely. Ibld. 
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H e  who claims to be a bona fide purchaser for ralue without notice. so a s  to 
avoid the defective character of his deed, asserts an affirinative defense and 
has the burden of proving that fact. Ibid. 

An innocent purchaser for ralue without notice from a devisee, prior to the 
filing of a caveat, unquestionably acquires an unassailable title. G. S., 31-19. 
Ibid.  

Registration, based on the certificate of a notary whose coinmission has 
expired, ib invalid. And where the defect in the probate is apparent on the 
record, the registration does not affect subsequent purchasers and encnm- 
brances. The rule is otherwise when the incapacity of the officer is latent 
and does not appenr upon the record. C'rissnz-an c. Pnlnzcr. 472. 

STATUTES. 

§ 4. Procedure to  Test Validity. 

The constitutioilalitg of an Act or ordinance mill not be determined in a quit 
to enjoin its enforcement. Nor will we decide the question of its coiistitn- 
tionality prior to an attempt to enforce it. JnrrelZ 1;. Snow,  430, 

# Sa. General Rules of Construction. 

I t  is the duty of the Conrt, where the language of a statute is susceptible 
of more than one interpretation. to adopt the construction and practical inter- 
pretation which best espreGses the intention of the Legislature, for "the heart 
of a statute is in the iutention of the lawmaking bodx." Jl~rlln? c. Loulsburg, 
53. 

All ~ t a t u t e s  n~ubt Iw construed in the light of their purpose. d literal read- 
ing of them, which nould lead to absurd results, is to be avoided, when they 
can be gi.ren a reabonable application comistent with their words and with 
the legislative purpche Hilgrcen v. Clenwi-s cf. T a i l o m  Inc.. 636. 

Unless the section of the Emergency Price Control Act of 1942, dealing with 
penalties. commands i11 unequivocal language, that  each indiridual purchase 
shall carry a penalty of 150, the conscieiice of the Court forbids that most 
harsh interpretatioi~. Tlie section contains no such languge. Ibid.  

# 5d. Remedial. 
One who predicates l i i ~  cause of action on a statute, where no such right 

existed a t  common law, mnst bring himself within its prorisions. Padgctt 
C. L O I ? ~ ,  392. 

TAXATIOS. 
# 4. Xecessary Expense. 

The courts determine ~ h e t h e r  a g i ~ e n  project is a necessary expense of n 
county, but the board of commissioners for  the county determine. in their 
discretion, whether such project is necessary or needed in the designated 
locality. Ius!irunce Co. 1;. Gzcilfoi-d County,  293. 

The Legislature has prescribed the machinery by which a county may issue 
lawful and valid obligations for public purposes and neceusary expenses, and 
pledge i t s  faith, G. S., Art. 9, 153-69, et seq. And the Legislature has expressl~ 
provided that appiowl b3- the Local Goven~ment Cnmmission of bonds or notes 
of a county, or other gorernme~~ta l  unit, shall not extend to or be regarded 
as  an approval of the legality of the bonds or  notes in m y  respect. G .  S., 
130-12. I b  td. 
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TAX.~TIOS-CO~L~~+~ tied. 

§ 15. Sales, Use and 'Jkansfer Taxes. 

The collection of a use or excise tax being subject to the same statute of 
limitations, which applies to  the collection of the sales tax (G. S., 105-174 [b], 
227), a use or excise tax, which accrued in the year 1937, is barred by the 
three-year statute of limitations, when assessed in 1942. Fertilizer Co. v. 
Gill, Comr. of Revenue, 426. 

G. S., 105-174, deals not only with deficiencies, but it  is also intended to 
affect assessments made where no return has been filed. I n  the absence of 
fraud, the Commissioner of Revenue can make no assessment, for deficiency 
or otherwise under the prorisions of the statute. which shall extend to sales 
made more than three years prior to the date of the assessment. Ibitl. 

9 34. Duties and Authority of Collection Officials. 
I n  a n  action by a county to recover money received by defendant for its 

use, the complaint alleging that defendant, as mortgagee, foreclosed a mortgage 
and failed, out of the proceeds of sale, first to pay plaintiff's claim or lien for 
taxes a s  provided by G. S., 103-408, a cause of action is  stated, and demurrer 
ore tenus for lack thereof, interposed in this Court, cannot be sustained. Seat; 
Hanover  count?^ v. Sidhury, 679. 

An alternative remedy is created by G. S., 105-408, in behalf of the taxing 
agency. On foreclosure of a deed of trust or mortgage i t  may look to the 
trustee or mortgagee for the payment of taxes required by the statute. or it  
may waive that  remedy and resort to a foreclosure of the tax lien. Ibid. 

§§ 38b, 38c. Enjoining Levy or Collection of Taxes: Recovery of Tax 
Paid Under Protest. 

Our tax law prorides a method to be follom-ed by the injured taxpayer in 
cases where a tax levy is  deemed illegal, which is to  pay the tax under protest 
and then bring suit to recover the same. G. S., 105-406. Drainage assessment 
shall be collected in the same manner as  State and county taxes under the law 
existing a t  the time of the collection. G. S., 156-105. No sale of tax liens on 
realty shall be delayed or restrained by order of any court of this State. G. S., 
105-387. Xetc;tom w. Cliason, 204. 

§ 40b. Foreclosure of Certificates, Notice and Parties. 

S n  alternative remedy is  created by G. S., 105-408, in behalf of the taxing 
agency. On foreclosure of a deed of trust or mortgage it  may look to the 
trustee or mortgagee for  the payment of taxes required by the statute, or i t  
may waive that  remedy and resort to a foreclosure of the tax lien. _Vtw 

Hanoljer County v. Ridburg, 679. 

95 40c, 42. Foreclosure of Tax Lien, Tax Deeds and Titles. 

A commissioner, appointed in a judicial proceeding to sell land. may not 
purchase a t  his own sale, even though he acts fairly. If he does, the sale is  
voidable, and may be set aside as  of course upon proper and reasonable appli- 
cation of the parties interested. H~?rso/t v. Morgan and Hinson c. Bavmrilld, 
740. 

In  a n  action to recover lands of plaintiff, sold in tax foreclosure proceedings, 
from defendants, who acquired their title from the grantee of the commissioner 
appointed in such proceedings, wher? plaintiff's evidence tended to show that 
the husband of grantee in the commissioner'u deed knew of no consideration 
paid by or to his wife for the deeds to and from her, and that he and his ~v i fe  
conveyed to said commissioner three of the f i ~ e  tracts co~ireyeil to her bj the 
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commissioner in less than a month after the date of the deed to her, both of 
these deeds being put on record on the same day, fifteen minutes apart, and 
that the costs of the proceeding and the taxes on the property involved were 
not paid until several months thereafter. the tax scrolls failing to indicate that 
the taxes on the lands were paid in full. the judgment roll appearing regular 
and i11 compliance with the statute. G. S.. 105-391, and the deed of the com- 
missioner being in conformity with the judgment. there is insufficient evidence 
for the jnry and judgment as  in case of nonsuit was proper. I b i d .  

TORTS. 

# 4. Determination of Whether Tort I s  Joint or Separable. 
Joint tort-frasors are  those who act together in committing a wrong, or 

whose acts, if i~idependent of each other. unite in causing a single injury. 
Evans c. J o h ~ s o n ,  238. 

5 5. Liabilities of Tort-Feasors to Person Injured. 
The purpose of the statute, G. S.. 1-240, is to permit defendants in tort 

actions to litigate mutual contingent liabilities before they accrue, so that 
all matters in controversy, growing out of the same subject of action, may be 
settled in one action: though the plaintiff may be thus delayed in securing his 
remedy. Evans 2.. Jokmon, 238. 

# 6. Right to Contribution Among Tort-Feasors. 
The right of a defendant sued in tort to bring into the action another joint 

tort-feasor and, upon sufficient plea, to maintain his cross action against him, 
for the purpose of determining his contingent liability for contribution, is 
given hy statute. G. S.. 1-240. Evaws v. Johnson, 235. 

The plirpose of the statute, G. S., 1-240. is  to permit defendants in tort 
actions to litigate mutml  contingent liabilities before they accrue, so that all 
matters in controrrrsy. growing out of the same subject of action, may be 
settled in one actiou : thong11 the plaintiff may be thus delayed in securing 
his remedy. Ib id .  

In an action to recover damages resulting from an automobile collision, 
plaintiff alleging that he was a t  the time of the collision a passenger in his 
o~vn  car which was being operated by a drirer,  where the defendants allege a 
crois action against the driver of plaintiff's car as  a joint tort-feasor, alleging 
that the said driver was the agent of plaintiff and acting within the scope of 
his anthority mid apparently under plaintiff's control, and the said drirer was 
made n party defendant and thereupon demurred to the cross actioil on the 
gromicl that it  failed to state a cause of action, proof of negligence by the 
said d r i ~ e r .  coiitributing to the injury. would constitute a complete bar to 
plaintiff's claim and would afford no ground for contribution, hence judgment 
overruling the demurrer reversed. I b i d .  

TRESPASS. 

# #  lc ,  2. Trespass Where Original Entry Was Lawful: Pleadings. 

Where plaintiff's complaint alleges that defendants were wrongfully at- 
tempting to cut timber on her laild beyond the time limited in a consent decree 
in the proceeding nnder which defendants purchased, and that defendants 
wrongfn!ly had caused injiiry to plaintiff's cultivated la~lds,  and asking for a 
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restraining order and damages based thereon, plaintiff's action may not be 
regarcled as  a collateral attack on the judgment in the special proceeding for 
sale of timber, but rather it  is an action maintainable in the Superior Court, 
founded on the allegations of the complaint; and a demurrer to the complaint 
was properly overruled. Johnson v. L u m b e r  Co., 595. 

§ 1 2 .  Eviction of Trespasser. 
The right of a person to defend his home from attack is a substantive right, 

a s  is the right to erict a trespasser from his home. 8. v. Spruill, 356. 
When, in the trial of a criminal action charging an assault or kindred crime, 

there is evidence from which i t  may be inferred that the force used by defend- 
an t  was in defense of his home, he is entitled to have the evidence considered 
in the light of applicable principles of law. I n  such event, i t  becomes the duty 
of the court to declare and explain the law arising thereon, G. 8.. 1-180, and 
failure to so instruct the jury on such substantive feature is prejudicial error. 
And the same rule applies to the right to evict trespassers from one's home. 
I b i d .  

TRIAL. 

IS. Order,  Conduct,  m d  Course of Trial .  ney v. Thomas, 156; S. v. Mor- 
11. Consolidation of Actions for  g a n ,  549; S. v. Spencer,  608. 

Trial. I n  r e  Will  of Atkinson, 33. S t a t e m e n t  of Contentions a n d  
526. Objections Thereto.  S. v. Smi th ,  

78; S. v. Isaac,  310; Steele v. 
111. Reception of Evidence.  Coxe, 726. 

17%. Production of Papers .  Cotton 
Co. v. Reaves.  436. VIII .  I ssues  a n d  Terdic t .  

37. F o r m  a n d  Sumciency in General. 
V. Sonsui t .  S. v. Per ry ,  174; Griffin r. Ins. 

22a. I n  General. Avent  v. Nillard,  Co., 684; Steele v. Coxe, 726. 
40; Buckner  v. Wheeldon, 62; 38. Conformity to  P leadings  a n d  
Tysinger v. Dai ry  Products,  717. Evidence.  Cheshire v. Church ,  

26. Voluntary  Nonsuit. Burney  v. 165; Fea thers tone  v. Glenn, 4 0 4 ;  
Holloway, 633. I n g r a m  v. Smoky Mountain 

25%.  New Action A f t e r  Nonsuit. Stages,  Inc., 444; Griffin v. Ins. 
Goodson v. Lehmon,  614. 

Co., 684. 
39. Tender  of Issues. Cheshire v. 

VI. Di rec ted  Verdict  a n d  P e r e m p t o r y  I n -  Church, 165; Steele v. Coxe, 726. 

structions.  X. Motions Af ter  Verdict. 

27a. I n  General. Kearney  v. Thomas ,  47. Motions for  New Tr ia l  for  Newly 

156. discovered Evidence.  Cr issman 
v. Pa lmer ,  472; P u g h  v. P u g h ,  . -. 

VII.  Instructions.  5 5 8 .  
50, Motions for  New Tr ia l  f o r  E r r o r  

29b. S t a t e m e n t  of Evidence  a n d  E x -  of Law. Bell  v. xiven, 395. 
planation of L a w  Arising There-  
on. Steele v. Coxe, 726. XI.  Tr ia l  by  Court  by Agreement.  

30. Conformity t o  P leadings  a n d  52. Agreements  a n d  Waiver  of J u r y  
Evidence. I n  r e  Will of Atk in-  
son. 526. 

Trial .  McMillan v. Robeson, 
? F A  . .,=. 

32. Reques ts  for Instructions.  Kear-  53. Hear ings  a n d  Evidence.  Ib id  

# 11. Consolidation of Actions for Trial. 
Where error is assigned on the ground of improper consolidation, injury or 

prejudice arising therefrom must be shown to sustain the exception. I n  r e  
Will of Atkinson, 526. 
d civil action to set aside a deed and issue of decisnvit vel non may be con- 

solidated for trial and heard together. both being predicated on the same 
alleged mental incapacity and undue influence. where the allegations of undue 
influence are broader in one case than in the other and some of the matters 
transpiring between the execution of the two instruments may not be compe- 
tent to show undue influence in the procurement of the deed, the record show- 
ing no disadvantage to appellants by consolidation. Ib id .  
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# 17 M . Production of Papers. 
The court hcls power to order the production of the proper palxrs pertinent 

to  the issue to  be tried, and in the possession of the opposite party. Cotton 
Co., Inc., v. Rcaves, 436. 

# 2%. In General. 
The power of the Superior Court to grant an involuntary nonsuit is alto- 

gether statutory and did not exist prior to 1897, and therefore the requirement 
of the statute, now G. S., 1-183, must be strictly followed. Avent v. Illillard. 
40. 

Where defendant fails to move for judgment as  of nonsuit a t  the close of 
the plaintiff's evidence, his motion therefor a t  the close of all the evidence 
cannot be granted, the right to  demur to the evidence having been waived. 
Ibid. 

On motion for judgment of nonsuit. the defendant's evidence, unless favor- 
able to  plaintiff, is not considered, except when not in conflict i t  may tend to 
make clear or explain that  offered by plaintiff; and the plaintiff is entitled to 
the benefit of every fact and inference of fact pertaining to the issue involved 
which may reasonably be deduced from the evidence. Ruckner v. Wheeldon, 
62. 

There must be legal evidence of every material fact necessary to support a 
verdict. If the evidence fails to establish any one of the essential elements 
of actionable negligence, the judgment of nonsuit must be affirmed. Whether 
there is enough evidence to support a material issue is  a matter of law. 
Tysinger v. Dairy Products, 717. 

$j 25. Voluntary Nonsuit. 

Since a proceeding to probate a will in common form is i?z rem, it  has been 
held-as fa r  a s  we know without exception in this jurisdiction-that, when 
the issue of dcvisavit vel non has been raised. the proceeding is not subject 
to nonsuit a t  the instance of the propounders or other parties concerned. 
Bumzey v. Holloway, 633. 

# 25 M . New Action After Nonsuit. 
G. S., 1-25, allowing a new action within one year after nonsuit. must be 

read into every final judgment of nonsuit entered by any court, and of this 
law all persons must take notice. Goodson v. Lehmo?~, 514. 

Under G. S., 1-25, the new action is considered a s  a continuation of the 
former action and they must be substantially the same, involving the same 
parties, the same cause of action and the same right, and this must appear 
from the record in the case and cannot be shown by oral testimony. Ibid. 

§ 27a. I n  General. 

There is  no such thing as  a directed verdict while the credibility of the 
evidence is still a matter for the jury;  and it  always i s  for the jury where the 
demand is for  an affirmative finding in favor of the party having the burden, 
even though the evidence be uncontradicted. Kearney v. Thomas, 156. 

# 29b. Statement of Evidence and Explanation of Law Arising Thereon. 

Objection to the charge, for not complying with G. S., 1-180, must state 
specifically how the charge failed to measure up to the reqnirenients of the 
statute. Steele v. Coxe, 726. 
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§ 30. Conformity t o  Pleadings and Evidence. 
Where the court in its charge submits to the jury for  their consideration 

facts material to  the issue. which were no part of the evidence offered, there is 
prejudicial error. I n  re T i l l  o f  Atkinson, 526. 

§ 32. Requests f o r  Instructions. 
Where no prayer for instruction, as  required by G. S., 1-181. appears in the 

record, this Court cannot indulge in speculation a s  to  its form. Kearney 2.. 

Thornas, 156. 
Requests for special instructions must be in before the beginning of the 

argument. S. v. Morgan, 549. 
The statute, G. S., 1-181, requires counsel, praying for instructions to the 

jury, to "put their requests in writing entitled of the cause, and to sign them; 
otherwise the judge may disregard them." I t  is within the sound discretion 
of the trial judge to give or to refuse prayer for instruction that  is not in 
writing and signed as  required by the statute. 8.  v. Spencer, 608. 

§ 33. Statement of Contentions, and Objections Thereto. 
Errors in the court's statement of the contentions of the parties must be 

called to the court's attention in time for the court to have an opportunity to 
correct them, and a failure to so call them to the court's attention is a waiver 
of any objection thereto. S. v. Smith, 78. 

I n  a criminal prosecution for murder, argument and contention of the State, 
given in the court's charge to  the jury, that  prisoner was armed with a 
shotgun when he inquired for deceased a t  her home shortly before the homi- 
cide, which was not only unsupported by the evidence, but was in direct 
conflict with the State's undisputed evidence on the very point, constitutes 
harmful error, even though not called to the attention of the court a t  the time. 
8. v. Isaac, 310. 

The rule, that  requires an objection a t  the time to an erroneous statement 
in the charge of the contention of the parties, does not apply on the trial of 
first degree murder, when such statement includes the assumption of sm-om 
evidence against the prisoner, tending to show previous malice and vitally 
necessary upon the question of premeditation, where this evidence had been 
excluded or  \\-here no such evidence had been given. Ibid. 

An assignment of error to a statement of the court, in i ts  charge to the 
jury, as  t o  the contentions of the parties about a controversy over evidence, 
will not be sustained where no objection was made in time to afford the court 
an opportnnity to correct any error therein. Steele 2;. Come, 726. 

§ 37. F o r m  a n d  Sufficiency in General. 
While a verdict is a substantial right, i t  is not complete until accepted by 

the court for record. S. v. Perry, 174. 
When, and only when, an incomplete, imperfect, insensible, or repugnant 

verdict or one which is  not responsive to the issues or indictment is returned, 
the court may decline to accept it  and direct the jury to  retire, reconsider the 
matter, and bring in a proper verdict. Ibid. 

Ordinarily, the form and number of the issues, in the trial of a civil action. 
are  left to the sound discretion of the trial judge and a party cannot complain 
because a particular issue was not submitted to  the jury in the form tendered 
by him. Gri f ln  v. 191s. Co., 684. 

Where the issues submitted to the jury arise upon the pleadings, present 
all essential or determinative facts in controversy, and afford the parties op- 
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portunity to introduce all pertinent evidence and apply it  fairly, objections 
thereto are groundless. Stcelc 2;. Come, 726. 

The court is not required to submit the tendered issues in the language of 
the party who tenders them. The issues submitted are largely in the discretion 
of the court, and, if not prejudicial or affecting substantial rights. will not 
ordinarily be held for error. Ib id .  

9 38. Conforniity t o  Pleadings and  Evidence. 

I n  n compulsory reference, objected to and jury trial demanded. on the 
coming in of the referee's report, issues tendered by the objecting party. which 
have already been answered as  matters of law by this Clourt on a former 
appeal in the same case, are  not appropriate issues, the opinion on the former 
appeal being conclusive. Cheshire 2;. First Presbyterian Church, 165. 

Where pleadings allege conclusions of the pleader and present qneetions of 
law, but do not raise issues of fact for the jury, and the issues tendered are  
not pointed out in the exceptions and raised by the pleadings, they are not 
such issues as  give the party tendering them the right to a trial by jury. Ib id .  

111 a civil action to cancel a deed, remove cloud from plaintiff's title and 
to require defendant to reconvey house and lot to plaintiff, based on allega- 
tions of fraud, undue influence and coercion, where on the trial defendant in 
open court tendered the property in question to plaintiff, on the coildition that  
plaintiff pay defendant the amount expended by her for improvements, which 
tender was accepted, there was error by the court below in submitting to the 
jury an issue, as  to whether defendant made permanent improrements. under 
title believed by her to be good, the only matter left open by the agreement 
of the parties being the amount expended for improvements or their reasonable 
value. Pcatherstone 2,. Glenn, 404. 

Where plaintiffs' intestate, driving an automobile on a p r i ~ ~ a t e  road used 
a s  an outlet to the public road, on approaching the highway, stopped or hesi- 
tated a s  if intending to stop, or began to stop within a few feet of the highway, 
the driver of an oncoming bus had a right to assume that deceased would obey 
the law and not proceed suddenly onto and across the highway, n7hen the bus 
was only ten or  fifteen feet from the intersection; and there was error in 
submitting an issue on last clear chance. Ingrarn 2;. S m o l i ~  Mountain Stages, 
Ilzc., 444. 

I t  is the duty of the judge, either of his own motion or a t  the suggestion of 
counsel, to  submit such issues as  are  necessary to settle the material contro- 
versies arising on the pleadings. Grinn 2;. Ins. Co., 654. 

The issues submitted together with the answers thereto must be sufficient 
to support a judgment disposing of the case. The rule applies to new 
matter alleged in the answer. Ib id .  

I n  an action to recover on a policy of life insurance, where there were issues 
squarely raised by the pleadings, supported by evidence, a s  to the valid deliv- 
ery of the policy and as  to the payment of the first premium, and the court 
declined to submit the issues thereon tendered by defendant. or to submit 
others of similar import, which would be determinative of the q~~estion. pre- 
sented, there was error. I b i d .  

9 39. Tender of Issues. 

A party, who would preserve hic: right to a jury trial in a compulbory refer- 
ence, must object to the order of reference a t  the time it  ic made. and on the 
coming in of the report of the referee, if i t  be adver&e, he shoultl seasonably 
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file exceptions to particular findings of fact made by the referee, tender appro- 
priate issues based on the facts pointed out in the exceptions and raised by 
the pleadings, and demand a jury trial on each of the issues thus tendered. 
Cheshire v. First  Presbyterian Church, 165. 

Where pleadings allege conclusions of the pleader and present questions of 
law, hut do not raise issues of fact for  the jury, and the issues tendered are 
not pointed out in the exceptions and raised by the pleadings, they are  not 
such issues a s  give the party tendering them the right to a trial by jury. Ibid. 

The conrt is  not required to submit the tendered issues in the language of 
the party who tenders them. The issues submitted are largely in the discretion 
of the court, and, if not prejudicial o r  affecting substantial rights, will not 
ordinarily be held for error. Steele v. Come, 726. 

5 47. Motions for New Trial for Newly Discovered Evidence. 
Motion, for a new trial on the ground of newly discovered evidence, must 

be made a t  trial term, or upon appeal in  this Court. Crissman v. Pa-lnzer, 472. 
I n  an action by a woman against her former husband to have them adjudged 

tenants in common of lands held by the entireties while husband and wife, 
where the wife alleged that she had secured an absolute divorce from defend- 
a n t  which was admitted by answer, defendant is precluded from attacking such 
admission in his answer, which he does not seek to amend, by a motion for a 
new trial on the ground of newly discovered evidence as  to his wife's divorce. 
Pugh v. Pugh,  555. 

§ 50. Motions for Kew Trial for Error of Law. 
Under the Soldiers' and Sailors' CEvil Relief -4ct (U.  8. C. A, see. 520 [4] ) ,  

i n  order to entitle defendant to set aside a judgment already rendered and to 
reopen the case, it  must appear that he was prejudiced by reason of his mili- 
tary service in making defense to the action. Bell 1).  Niven, 395. 

I n  an action by plaintiff to  recover for professional services as  an attorney 
a t  law rendered the defendants, where the trial court found that defendants 
were brothers and sisters, who had employed plaintiff about a matter in which 
all  were eqmlly interested and all of whom had fully empowered one of their 
number, T. J. S., to act for  them a s  he might deem best, including W. B. X.. 
one of the brothers in the U. S. Armed Forces, who had authorized T. J. N. 
to  waive on his behalf the provisions of the Soldiers' and Sailors' Civil Relief 
Act, which  as done, the court ordering the trial to proceed and finding that 
the interests of TV. B. K. were fully protected, and therenpon plaintiff recov- 
ered and defendant W. B. N. moved to set aside the judgment, without contra- 
dicting or excepting to the findings of the trial court or the evidence, which 
motion was denied by the judge hearing same, after finding the facts a s  they 
had been found by the trial court, to which no exception was taken, on appeal 
the judgment below should be affirmed. Ibid. 

§§ 52, 53. Agreements and Waiver of Jury Trial: Hearings and Evidence. 

In  an action by a husband to recover from his deceased wife's brother a 
large amount of miscellaneous personalty, consisting of household furniture, 
silver, jewelry, etc., mostly given to plaintiff and/or his wife upon their n n r -  
riage, there being no children of the marriage and the defendant clnimitrp thf.  
property as  administrator of deceased and setting up the statute of limita- 
tions, where the court, acting by consent without a jury, gave judgment for 
the plaintiff, upon evidence partly inconclusive as  to ownership, without find- 
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ings on the various items, there is  error and the cause is  remanded for  further 
hearing, as  it  is the function of the court. however tedious the process, to 
make findings in accordance with the evidence and to pass upon the applica- 
bility of the statute of limitations. McMiZlan v. Roberson, 754. 

TRUSTS. 

§ la. Creation and Validity: In General. 
A11 agreement with the owner, that the tenant may occupy the premises 

without rent and free of taxes, so long as  the tenant and his family would live 
thereon, is insufficient to create a trust estate or other equitable interest. 
Baybee v. Lamb, 211. 

For the purpose of promoting loyalty and good will between itself and its 
employees, by providing financial assistance in emergencies to certain of its 
employees and their dependents, thereby re l ie~ ing  suffering and helping such 
emplo~ees when they are unable to help themselves, a corporation, employing 
about 500 operators in an isolated village, may transfer such funds. as  may 
be reasonably necessary to carry out this purpose, to a trust foundatioii to be 
administered by a corporate trust company and a committee of employees, and 
the expenditure of such corporate funds is  an ordinary and necessary expense 
of the corporation. Trust Go. v. Steele's Mills, 302. 

While the beneficiaries in a trust, created by a corporation for its employees, 
a re  not ordinarily so limited as  they a re  here, the instrument under consid- 
eration gives a committee of employees authority to make loans to employees, 
who are financially unable to cope with an emergency caused by illness or 
accident, and to invest a limited amount of the trust funds in such loans and, 
where the employee is unable, in the opinion of the committee, to repay the 
loan, the committee may remit the obligation and cancel the debt; and while 
the trustee is  not liable for losses on loans to employees, i t  is the duty of the 
trustee to require the custodian, of the notes representing loans and of the 
trust funds, to make reports and give an accounting from time to time, in 
order that the limitations set forh in the trust agreement on all classes of 
loans, a s  well a s  on other benefits, may be observed. The instrument is not, 
therefore. too vague and indefinite and is valid and enforceable. Ibid. 

5 lb.  Parol Trusts. 

In  appropriate cases a parol trust is imposed upon the legal title on an oral 
promise of grantee to hold in trust, made in contemplation of the conveyance 
or concurrently therewith, a s  a condition of the passing of the title and i ts  
acceptance by the grantee; and in some situations involving the violation of 
an established fiduciary relationship, equitable interrention may be referred 
to  the fraud rather than to the enforcement of the parol promise ex proprio  
ctgore, and may result in a constructive trust. Atkinson v. Btkinso~l. 120. 

Parol truqts may be imposed upon the legal title on proof of an oral promise 
to hold in trust for the promisee; and parol evidence to prove such a trust 
is admitted not to contradict the deed but to bind the party to the trust which 
he undertook in accepting the deed. VcCorkTr a. Beatty.  175. 

The estahlishnient of parol trusts is required to he hy e~idence clear. strong 
and convincing. This rule arises out of the theory that the written inrtrument 
contains the final expreqhion of the agreement bet1vec.n the parties. and one 
n h o  seeks to show otherwise should be required to (lo ro by higher degree of 
proof than a mere preponderance of the evidence. I b i d .  
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I n  a suit to fasten a parol trust upon a deed on i ts  face in fee, where there 
is  evidence of the trust for  the plaintiff and contra for  defendant, i t  is error 
for the court to  charge that  the preponderance of the evidence is defined to be 
evidence which is of greater or superior weight or tha t  gives greater assur- 
ance and carries conviction to the minds of the jury, followed by the statement 
that  the clear, strong and convincing evidence, required by plaintiff, means 
evidence that  is clearer, stronger and more cogent and convincing in its char- 
acter and weight than that required in ordinary civil cases where the burden 
of proof is  satisfied by the greater weight or preponderance of the evidence. 
Ib id .  

A parol trust in favor of a grantor canilot be engrafted upon a written deed 
conveying a fee simple title to land, where nothing appears in the instrument 
to indicate otherwise than that  the absolute title was to pass to the grantee. 
Carlisle a. Carlisle, 462. 

Since the seventh section of the Englist Statute of Frauds, which forbids the 
creatiou of a parol trust in  land, has  never been enacted in this jurisdiction, 
parol trusts may be enforced where the grantee takes title to the property 
under an express agreement to hold the property for the benefit of another, 
other than the grantor. Ib id .  

A married woman is under no legal handicap which would prevent her from 
entering into an oral agreement with her husband to hold title to real estate 
for  his benefit or for  their joint benefit. G. S., 52-2. ,4nd to rebut the pre- 
sumption of a gift to  the wife, and to establish a parol trust in his favor, no 
greater degree of proof is  required than is  required to establish a parol trust 
under any other circumstances. Ib id .  

The evidence to establish a parol trust must be clear, strong, cogent and 
convincing. I bid. 

A parol agreement in favor of a grantor, entered into a t  the time of or prior 
to the execution of a deed, and a t  variance with the written conveyance, is 
unenforceable in the absence of fraud, mistake, or undue influence. Such ail 
agreement would be tantamount to  engrafting a parol trnst in favor of a 
grantor upon his deed, which purports to convey a fee title. A parol trust i11 
favor of grantor cannot be engrafted upon such a deed. Loftin v. Kornegau, 
490. 

3 Ila. Construction and Operation: In General. 

For the purpose of promoting loyalty and good will between itself and its 
employees, by providing financial assistance in emergencies to  certain of its 
employees and their dependents, thereby relieving suffering and helping such 
employees when they a re  unable to help themselves, a corporation, employing 
about 500 operators in  an isolated village, may transfer such funds, as mar 
be reasonably necessary to carry out this purpose, to a trust foundation to be 
administered by a corporate trust company and a committee of employees, and 
the expenditure of such corporate funds is an ordinary and necessary expense 
of the corporation. I'rust Co. 5. St~ele 's  .Wills, 302. 

While the beneficiaries in a trust, created by a corporation for its employees, 
a re  not ordinarily so limited as  they are  here, the instrument under consid- 
eration gires a committee of employees authority to make loan's to  employees, 
who are financially unable to cope with an emergency caused by illness or 
accident, and to invest a limited amount of the trust funds in such loans and, 
where the employee is unable, in the opinion of the committee, to repay the 
loan, the committee mag remit the obligation and cancel the debt; and while 
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the trustee is not liable for losses on loans to employees, it  is the duty of the 
trustee to require the custodian, of the notes representing loans and of the 
trust fnnds, to  make reports and give an accounting from time to time, in 
order that the limitations set forth in the trnst agreement on all classes of 
loans, as  well a s  on other benefits, may be observed. The instrument is not, 
therefore, too vague and indefinite and is valid and enforceable. I b i d .  

The primary rule in the construction of trusts is that the court mnst, if 
possible, ascertain and effectuate the intention of the creator, unless forbidden 
by law. Ibid. 

T17here a trust is created for a specific purpose and is so limited that it  is 
not repugnant to the rule against perpetuities, and is in other respects legal, 
the trust may be dealt with only to carry out the appointed purpose. Ibid. 

# 8b. Title and Rights of Respective Parties. 
The judgment entered below goes beyond the terms of the trnst in so f a r  

a s  it instructs the trustee that the primary purpose of the trnst is to improve 
the labor conditions of the grantor by providing for the general n-elfare of 
the employees of the corporation, and that the funds of the trust may be used 
for any emergency giving rise to financial need, even though the need is not 
caused by siclmess or accident. Trust Go. v. Xteele's Mills, 302. 
d trust agreement has the status of a contract, and the right to amend this 

trust has been reserved to the grantor and has not been delegated to the court. 
I b i d .  

# 8h. Income and Profits. 
Where a trnst is created by will and by the terms of the trnst the income 

is payable to a beneficiary for a designated period, the beneficiary is entitled 
to income from the date of the death of the testator, nnless i t  is otherwise 
provided in the will. Cannon .v. Cannon, 611. 

2 Accounting, Settlement and Compensation of Trustee. 
In  administering a trust fund under a will, which directed that the estate 

be reduced to cash and the money be invested in interest bearing secnrities, 
there is no liability on the part of the trustee for loss on loans, in the absence 
of evidence tending to show that they were inadequately secured a t  the time 
they were made. and there being no evidence that the investmentf were not 
made in good faith or that  the trustee failed to exercise due diligence i11 his 
efforts to collect same. Cheshire v. First Presbyterian Church, 165. 

# 14. Definition and Distinctions Between Resulting and Constructive 
Trusts. 

A constructive trust, arising ea: malcficio, is a remedial device, not referred 
to the intent of the parties, but imposed upon the wrongcloer i ~ t  i ~ z r i t nm .  often 
contrary to the intent, to prevent the consnmmation of fraud or unconscion- 
able practice. Atkinson v. dtkivson, 120. 

When a constructive trnst is predicated on franc1 in the acrlnisition of prop- 
erty. or upon {mud. actual or constructive, which, if found, the law will refer 
to such acquisition, the basis of jurisdiction is the continuaim of the rqiiitable 
intereqt of the aggrieved person in and to the property of which he has been 
fraudulently deprived. The frandnlent conduct muit he snl)stnntinl, tangible, 
and of definite import, and mnst strike a t  the root of the transaction. Ibld. 
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5 I .  Acts and Transactions Creating Resulting o r  Constructive Trusts. 

I11 appropriate cases a parol trust is imposed upon the legal title on an oral 
promise of grantee to hold in trust, made in contemplation of the conveyance 
o r  concurrently therewith, a s  a condition of the passing of the title and its 
acceptance by the grantee ; and in some situations involving the violation of an 
established fiduciary relationship, equitable intervention may be referred to 
the fraud rather than to the enforcement of the parol promise ex proprio 
vigore, and may result in a constructive trust. Ath-itlson v. Atlinsol~, 120. 

Speaking strictly of the theory of unperformed promises, and not of other 
conditions which might result in the creation of a constructive trust, i t  is  
manifest that a court of equity will not declare a constructive trust upon the 
nonperformance of an incidental promise made in connection with the purchase 
of land, which has no bearing upon the nature of the title or interest intended 
to be conveyed, although such a promise indeed may constitute a part of the 
consideration. I b i d .  

Upon a conveyance by plaintiff to defendant in consequence of an offer made 
and accepted, promises by defendant in the offer that  plaintiff should have 
one-half of the net profits of the property and one-half of the net proceeds of 
timber cut from the land, a re  contractual in character and setting. Their 
maturity gives rise to money demands, for which there is an adequate remedy 
a t  law and which cannot be conrerted into an equitable cause of action. I b i d .  

An agreement with the owner, that  the tenant may occupy the premises, 
without relit and free of taxes, so long as  the tenant and his family would live 
thereon, is insufficient to create a trust estate or other equitable interest. 
B a r b e e  v. L a m b .  211. 

Where one purchases lands, paying the purchase price and taking title in 
the uame of another, other than his wife, a resulting trust in favor of the pnr- 
chaser is created, and the grantee holds the property as  trustee for the pur- 
chaser. Oarlisle v. Curlisle, 462. 

The fact that plaintiff purchased land and caused title to be talien in his 
wife's name does not create a resulting trust in his faror  ; on the contrary. the 
law presumes that the husband intended the property to be a gift to his wife. 
This presumption is one of fact and is rebuttable. I b i d .  

T'EXDOR AXL) PURCHASER. 
5 5a. Options. 

Where an offer to sell necessitates or contemplates a further agreement of 
the parties in essential matters, the option is iimalicl. -4tkitlson v. Atkinson, 
120. 

While an offer to sell realty remains unilateral and unaccepted, the person 
to whom the offer was made has no equity in the premises and a conveyance 
by the owner involves no breach of legal duty, and where a complete change of 
ownership meanwhile takes place, for example, through survivorship in an 
estate by the entireties, the o ~ t i o n  terminates. I b i d .  

A parol rgreement of the conditional delivery of a deed conveying lands is  
valid, and it  does not contradict the written instrument, but only postpones i ts  
effectiveness until after the condition has been performed or the event has 
happened. Snch conditional delivery may be from grantor to grantee. Lcmer 
Sliops a. Rosei~thal, 316. 

An option or offer is just as  much subject to the law of conditional delivery 
as  any other instrument; and where the delivery imposes a condition prece- 
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dent to the effectiveness of the option itself, i t  cannot be conrrerted into a 
contract without performing the condition. I t  takes the act of both parties 
to coilsummate contract. Ibid. 

§ 81. Action for  Purchase Money. 

There is no lien for purchase money in North Carolina. A rendor cannot 
reseme a lien unless he take his security in  writing and have it registered-in 
the shape of a mortgage or deed of trust. Rudasill v. Cnbnniss. 57. 

1 Executors and Administrators and  Other Fiduciaries. 

I n  determining the residence of fiduciaries for the purpose of venue or citi- 
zenship, the personal residence of the fiduciary controls, in the absence of 
statute. This is true as  to receivers, trustees, executors and administrators. 
including statutory receivers of banks, G. S., 53-20, G. S., 53-22. Indenznity 
Go. v. Hood, Coww., 361. 

4a. Motions fo r  Change of Venue a s  Matter of Right. 
I n  an action by plaintiff against a fiduciary, brought in the cotinty of the 

personal residence of the defendant, seeking to have the legal effect of certain 
written agreements construed, defendant is  no tentitled, as  a matter of law, 
to  removal; and, until the allegations of the complaint are  traversed, the 
occasion for the exercise of discretion will not arise upon motion for removal 
for  the convenience of witnesses and the promotion of justice. Indenznity Co. 
v. Hood, Conzr., 361. 

4b. F o r  Convenience of Parties o r  Witnesses. 

The exercise of the court's discretion, in granting or refusing to grant a 
motion for  removal for the convenience of witnesses and the promotion of 
justice, after the issues are  joined, is not reviewable on appeal in the absence 
of abuse of discretion. Indenznity Co. 5.  Hood, Conzr., 361. 

WATERS ASD WATERCOURSES. 

9 1. Riparian Rights i n  General. 

While the general role is that a description of land as  bordering on a non- 
navigable stream carries to the thread of the stream, this is rebutted by words 
which clearly restrict the grant to the edge or shore of the stream; and where 
the call is  to a point on the margin of a swamp and thence along the swamp, 
the common law rule ~ h i c h  carries the riparian owner's title to  the thread of 
the stream does not apply. Kelly v. Iiiwg. 709. 

The description "to a high water mark" of a non-navigable arm of the sea. 
a broad shallow sound, most of which is  dry a t  low water and the deepest 
part of which ( a  ten-foot channel) does not exceed 3 feet a t  high R-ater and 
is  not over 10 inches a t  low water. restricts or limits the conveyance to the 
correctly located line of mean high water a s  indicated on the ground. Par- 
ticularly is this so where the title to the marsh lands, lands covered by water, 
was a t  the time the lots in question were laid off held by the State, subject to 
disposition by the State Board of Education, since title to swamp lands is 
presumed to be in that Board or its assigns until a ralid title to same is s h o ~ ~ n  
otherwise. G. S., 146-90. Ibid. 
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There is no presumption that grantors, in a deed describing lands as  running 
to the high water mark of a shallow sound most of which being dry a t  low 
water, intended to convey lands beneath the of the sound. Ibid. 

WILLS. 

I. Nature and Requisites of Testamen- 
tary Disposition of Property in Gen- 
eral. 

3. Tes tamentary  In tent .  Ferguson 
v. Ferguson, 375. 

11. Contracts to Devise or Bequeath. 
4. Requisites and Validity. Coley 

v. Dalrymple,  67. 
5. Actions. Ibid. 

VIII. Caveat Proceedings. 
17. Na tu r e  of Caveat  Proceedings. 

Whi tehurs t  v. Abbott ,  1. 
22. Burden of Proof. I n  re  Will of 

Atkinson, 526. 
23b. Evidence on Issue of Mental 

Capacity.  I n  r e  Will of Ball, 
91; I n  re  Will of Lomax, 592. 

23c. Evidence of F r aud ,  Duress, o r  
Undue Influence. I n  re  Will of 
Ball ,  91; I n  r e  Will of Atkinson, 
526. 

24. Sufficiency of Evidence and Non- 
suit. Burney v. Holloway, 633. 

25. Instructions.  I n  re  Will of Lo- 
max,  31; I n  re  Will of Lomax, 
592. 

30. Operation and  Effect of Judg -  
men t  Setting Aside will. U'hite- 
hu r s t  v. Abbott ,  1. 

IX. Construction and Operation of Wills. 
31. General Rules of Construction. 

Bank  v. Corl, 96; Ferguson v. 
Ferguson, 375; Jackson v. Pow- 

ell, 599; Cannon v. Cannon, 611; 
Burney v. Holloway, 633. 

32. Presumption Against Par t ia l  In-  
testacy. Ferguson v. Ferguson, 
376. 

33a. I n  General. Jackson v. Powell, 
599. 

33b. Under  Rule in Shelley's Case. 
Ibid. 
Vested and  Contingent In teres ts  
and Defeasible Fees. Beam v. 
Gilkey, 520. 
Es t a t e s  in Trust.  Bank  v. Corl, 
96; Cannon v. Cannon, 611. 
Annuities. Cannon v. Cannon, 
611. 
Designation of Devisees and 
Legatees  and  Their Respective 
Shares.  Ferguson v. Ferguson, 
375; Trus t  Co. v. Henderson, 
567; Cannon v. Cannon, 611; 
Burney v. Holloway, 633. 
Conditions and  Restrictions. 
Bank  v. Corl, 96; Beam v. Gil- 
key, 520. 
Residuary Clauses. Ferguson v. 
Ferguson, 375. 
Actions to Construe Wills. Bur- 
ney v. Holloway, 633. 

X. Rights and Liabilities of Devisees, 
Legatees, Surviving Wife, and After- 
Born Children. 
44 .  Election. Lane  v. Recton, 457. 
46. Na tu r e  of Title and Rights  of 

Devisees, Legatees and Heirs. 
Whi tehurs t  v. Abbott, 1 ;  Cannon 
v. Cannon, 611. 

g 3. Testamentary Intent.  
The intention of the testator is the paramount consideration in the constnic- 

tion of his will. All rules of construction are  in aid of discovering the testa- 
tor's intent and effectuating it, unless it  be contrary to some rule of law or a t  
variance with public policy. Fwguson 2;. Ferguson, 375. 

93 4, 5. Requisites and  Validity: Actions. 
An oral contract, to devise specific realty for services rendered deceased, is 

contrary to  the statute of frauds and not enforceable, that issue being raised. 
Coley 2;. Dalrymple, 67. 

5 17. Nature of Caveat Proceedings. 
The Legislature intended the term "action," as  used in our lis prndens stat- 

ute. G. S., 1-116, to embrace all judicial proceedings affecting the title to real 
property or in which title to land is a t  issue, including the careat to a will. 
Whitchurst v. Sbbott. 1. 

While a caveat is not  an adverse proceeding in the ordinary sense and the 
will is the rcs involred. any final decree therein mill directly affect the title 
to land devised, hence the filing of lis pevdens is eqsential to give constnictire 
notice to those not directly interested. Ibid. 
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§ 22. Burden of Proof. 

I n  a proceeding to caveat a will, the caveators are  required to handle the 
laboring oar on the issue of undue influence, just as  the plaintiffs, in an action 
to annul a deed on the ground of fraud or undue influence, are  required to 
carry the same burden of proof. I n  r e  W i l l  of Atkinson, 526. 

§ 23b. Evidence on  Issue of Mental Capacity. 

Evidence of mental or physical condition, standing alone, is not evidence of 
undue influence. I t  is merely evidence of a circumstance to be considered by 
the jury in connection with, and as  it  mar  lend weight to other testimony. 
I12 re W i l l  of Bal l ,  91. 

Where there is proof, direct or circumstantial. of undue influence, then evi- 
dence of old age, mental and physical weakness is pertinent and material. Ibid.  

Evidence of declarations of the testator, which disclose his state of mind 
a t  the time of the execution of the paper writing or the circumstances under 
which it  was executed, tending to show he did or did not act freely and volun- 
tarily, is competent as  substantive proof of undue influence. Other declara- 
tions, when relevant, may be admitted a s  corroborative or supporting evidence, 
but alone they are not sufficient to establish the fact a t  issue. Ib id .  

Capacity to make a will is not a simple question of fact. I t  is a coi1clusioi~ 
which the law draws from certain facts as  premises. Hence the nonespert 
witness must state the facts gained from personal observation as  a predicate 
for the expression of his opinion on such capacity. Failure to observe this 
rule is prejudicial error. In re W i l l  o f  Lomao. 592. 

§ 2%. Evidence of Fraud, Duress, or Undue Influence. 
On the trial of an issue of devisauit  v e l  non, where the evidence of caveators, 

considered i11 the light most favorable to them, tends to show that. a t  the 
time of and prior to the esecution of the will. the testator suffered from 
chronic ailments, used narcotics, was mentally weak, and possessed a poor 
memory, there is no evidence of undue influence. In re W i l l  of Bal l ,  91. 

Where there is proof. direct o r  circumstantial, of undue influence, then 
evidence of old age, mental and physical weakness is pertinent and material. 
Ib id .  

Evidence of declarations of the testator. which disclose his state of mind 
a t  the time of the execution of the paper writing or the circumstances under 
which i t  was executed, tending to show he did or did not act freely and 
voluntarily, is competent as  substantive proof of undue influence. Other 
declarations, when relevant, may be admitted as  corroborative or supporting 
evidence, but alone they a re  not sufficient to establish the fact a t  issue. Ibid.  

Testimony that a wife importuned her husband to make a will in her favor, 
after such a will had been executed by him, is not evidence of undue influence. 
Ib id .  

The fact that  testator gave his property to the childless wife of his bosom 
to the exclusion of his sister and his nephews and nieces is no evidence of 
undue influence. Ibid.  

In  certain fiduciary relations, if there be dealings between the parties, on 
complaint of the party in the power of the other, the relation. of itself and 
without more, raises a presumption of fraud or undue influence a s  a matter 
of law, and annuls the transaction unless such presumption be rebutted by 
proof that no fraud was practiced and no undue influer~ce was exerted. Iqz re 
W i l l  of A t k i n s o n ,  526. 
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3 24. Sufficiency of Evidence a n d  Nonsuit. 

Since a proceeding to probate a will in common form is in rern, i t  has been 
held-as f a r  as  we Bnow without exception in this jurisdiction-that, when the 
issue of d e v i s a v i t  v e l  ? ton has been raised, the proceeding is not subject to 
nonsuit a t  the instance of the propounders or other parties concerned. B u r n e y  
v. H o l l o w a y ,  633. 

In  suit by the seller to require specific performance of the buyer, title being 
claimed under a will in the probate of which the issue of d e v i s a v i t  v e l  no% 
was raised and a motion of nonsuit made and allowed, the parties a t  whose 
instance the nonsuit mas allowed being before the court, they will be bound 
by its judgment on the principle of estoppel. I b i d .  

§ %. Instructions. 

I n  the trial of a ciril action of d e v i s a v i t  v e l  n o n ,  where the court charged 
the jnry, on the second issue, which was "did testatrix a t  the time in question 
have testamentary capacity," that,  should the jury find from the greater weight 
of the evidence that the testatrix lacked such capacity, they should answer 
the issue "yes," and should the jury fail  to  so find they should answer the 
issue "no," there is reversible error, eren though the error is a l a p s u s  lingua?. 
I n  re W i l l  o f  lo ma^, 31. 

I n  an actiou on the issue of d e v i s a v i t  v c l  n o n ,  where the court charged the 
jury that the rule, as  to the greater weight of the evidence required of the 
propounders, means that they mnst offer more evidence, however slight i t  may 
he, than the caveators have offered, there is reversible error. I n  re  W i l l  o f  
L o m a x ,  592. 

§ 30. Operation and Effect of Judgment  Setting Aside Will. 
Where the executor of a will, who is also the propounder and one of the 

devisees, purchases the interest of other devisees and conveys to a third party, 
he is  not an innocent purchaser and his deed, executed penden tc  l i t e ,  does not 
convey a good title. TT'hitchrcrst v. A b b o t t ,  1. 

An innocent purchaser for value without notice from a devisee, prior to the 
filing of a caveat, unquestionably acquires an unassailable title. G. S., 31-19. 
I b i d .  

The Legislature intended the term "action," as  used in our Zis pewdens stat- 
ute, G. S., 1-116. to embrace all judicial proceedings affecting the title to real 
property or in which title to land is a t  issue, including the caveat to a will. 
I b i d .  

While a caveat is not an adverse proceeding in the ordinary sense and the 
will is the yes in~olved,  any final decree therein will directly affect the title 
to land devised, hence the filing of l i s  pcndcns  is essential to give constructive 
notice to those not directly interested. I b i d .  

Whatever may be the effect of ch. 108, Public Laws 1921 (G. S.. 31-20, 21) ,  
i t  does not control rights which accrued prior to its enactment. N. C. Const., 
Art. I, secs. 17. 19. Hence, when an original will probated in 1910 is invali- 
dated by judicial decree, a certified copy thereof recorded in another county 
becomes void and one who purchases with notice of the caveat cannot convey 
any title thereunder, either before or after notice of its invalidity has been 
filed in the county where the certified copy has been recorded. The only pnr- 
pose of such certified copy was to give notice of the source of title. I b i d .  
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§ 31. Gei~eral Rules of Construction. 
I t  is  a cardinal principle in the interpretation of wills that  inconsistencies 

a r e  to  be reconciled, if reasonably accomplishable, so a s  to give effect to each 
in accordance with the general purpose of the will. Every part of a will is to 
be considered in its construction, and no words ought to be rejected if any 
meaning can possibly be put upon them. Bank v. CorZ, 96. 

The intention of the testator is  his will, unless a t  variance with some rule 
of law or contrary to public policy. This intention is  to be gathered from the 
general purpose of the will and the significance of the expressions. enlarged 
or restricted according to their real intent. The courts a re  not confined to the 
literal meaning of the words. d thing within the intention is  regarded d t h i n  
the will though not within the letter. A thing within the letter is not within 
the will if not also within the intention. I b l d .  

To invoice the general rule, in construing a will, that  a later l~rovision, 
repugnant to a former one, will prevail. i t  is necessary that  the repugnant 
clauses must be wholly inconsistent and incapable of reconciliation. Ibrd. 

The intention of the testator is the paramount consideration in the construc- 
tion of his will. ,411 rules of construction are i11 aid of discovering the testa- 
tor's intent and effectuating it, unless it  be contrary to some rule of law or a t  
variance with public policy. Ferguson v. Fergusotz, 375. 

Where testator devised and bequeathed to his wife "all my personal prop- 
erty, horses, cattle, sheep, hogs, and all  farming tools of all kinds, engines. 
automobiles, wagons and all money, notes. mortgages, in fact everything that I 
possess," there is nothing to restrict or to  limit the property passing there- 
under to  personal property or to  property of like nature with that de\ignated, 
and these words dispose of all of testator's property, including realty. Ibzd. 

The word "devise," which usually signifies a gift of real property by will, 
may extend to embrace personal property where so intended by the testator; 
while "bequeath" aptly applies to a gift of personal property by mill. Ib td .  

The terms employed by a testator to  dispose of his property are  to be given 
their well known legal or technical meaning, unless i t  appears from the will 
itself that  they were used in some other permissible sense. I b i d .  

A will speaks as  of the date of the death of the testator and any property 
acquired af ter  its making, by rerereion or otherwise, would be subject to  its 
terms. G. S., 31-41. I b i d .  

Where language is  used having a clearly defined legal signification, there 
is  no room for  construction to ascertain the intent; i t  must be giren its legal 
meaning and effect. Jackson v. Powell, 399. 

Tbe intention of a testator is his will. This intention is to be gathered from 
the general purpose of the will and the significance of the various expressions, 
enlarged or restricted according to their real intent. In  interpreting the 
different provisions of a will, the courts are not confined to the literal meaning 
of a single phrase. A thing nithin the intention is  regarded within the will 
though not within the letter. A thing within the letter is not within the will 
if not also within the intention. C'afzno?~ v. Cnnmn, 611. 

In  ascertaining testator's intention, the will in its entirety must be brought 
into focus, and i t  is competent to consider the conditions sm~ounding  the 
testator, how he was circumstanced, his relationship to the objects of his 
bounty, so a s  nearly as  poscible to get his ~iewpoint  a t  the time the will was 
executed. I b  t d. 

Where the intention of the maker of a will iq clearly and consistentl~7 ey- 
pressed, there is no occasion for any interpretation. The \rill is to be g i ~ e n  
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effect according t o  its obrious intent. Construction belongs only to the domain 
of ambiguity, or where different impressions are  reasonably made on different 
minds. Ibid. 

I t  is a cardinal principle in the interpretation of wills that the predominant 
and controlling purpose of the testator must prevail, when ascertained from 
the general provisions of the will, over particular and apparently inconsistent 
expressions to which, unexplained, a technical force is given. Ibid. 

The object of all construction is to  arrive a t  the intent and purpose as  ex- 
pressed in the writing, looking a t  the instrument from i ts  four corners, and to 
effectuate this intent and purpose without excessive regard for  minor inaccu- 
racies and inconsistencies. These latter variations a r e  to be reconciled, if 
reasonably accomplishable within the limits which the law prescribes, other- 
wise they must yield to the general purpose as  expressed in the writing. Ibid. 

The devise of all the income and profits from property, nothing else appear- 
ing, carries with i t  the corpus. Burney v. Holloway, 633. 

The settled policy of the law, founded upon strong reason, does not favor a 
devise, or even a bequest, by implication, permitting i t  only when i t  cogentIy 
appears to be the intention of the will. Probability must be so strong that a 
contrary intention cannot reasonably be supposed to exist in  testator's mind, 
and cannot be indulged merely to avoid intestacy. Ibid. 

§ 32. Presumption Against Partial Intestacy. 

There is always a presumption that one who makes a will is of disposing 
mind and memory, does not intend to die intestate as  to any part of his prop- 
erty, and does intend to dispose of all of his property. Perguson v. Pergusoffl, 
375. 

The presunlption agaillst intestacy does not mean that  one must choose 
between a will or no will. ,4 testatgr may elect to dispose of part of his prop- 
erty by will, and leare the remainder for  disposition a s  in case of intestacy. 
Ibid. 

§ 33a. I n  General. 
When the words "bodily heirs" or "heirs of the body" are used in a deed 

or will, and a re  not so qualified as  to indicate that they are  used merely a s  a 
descriptio personarurn, they a re  equivalent to the words "heirs general." 
Jackson v. Powell, 599. 

3 33b. tTnder  Rules in Shelley's Case. 

In  a deed in form a fee simple, except that immediately after the description 
there appears the following-"The grantors hereof make this conveyance to 
the grantees named above during their natural lifetime then to their bodily 
heirs to the third generation," the phrhse "to the third generation" is void, 
being within the rule against perpetuities, hence the grantees take a fee simple 
title to the property conveyed, under the rule in Shelley's case. Jackson v, 
Powell. 599. 

5 3312. Vested and  Contingent Interests and Defeasible Fees. 

By a devise to a woman for her natural life, remainder in fee to the children 
of the devisee, with subsequent provision that. in case devisee should die 
leaving no child, or children, or child of any such children, the devise should 
go to another, a life estate passes under the will to such devisee and remainder 
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in fee vests immediately in the children of life tenant are i.r~ csse, subject 
to open and make room for any after-born child or children, with ultimate 
limitation over in case the life tenant should die learing no issue. Such re- 
mainder vests subject only to a contingency affecting the gua+ttunb of the chil- 
dren's interest, but not the quality of their estate. Beam v. Gilkey,  520. 

The vested character of a remainder created by will is unaffected by a 
direction in the will that the property be equally divided among the remainder- 
men when they become of age, after the death of the life tenant. I b i d .  

5 33d. Estates i n  Trust. 

Where a trust, created by a --ill for testator's son J. and his family, pro- 
vided that  the income therefrom should be expended by the trustee-(1) to 
pay all expenses for the preservation of the property, such as  t a m s ,  insur- 
ance, repairs, assessments, etc.; ( 2 )  to pay 0., the divorced first wife of testa- 
tor's son J., forty dollars a month a s  long as she lives and does not rrmstrrj ; 
(3)  and to pay the remainder to testator's son J. during his life, and upon 
his death to his second wife &I. if liring, so long as  she shnll remain his 
widow; ( 4 )  and, upon the death or  remarriage of &I., to pay all profits. in- 
comes, and proceeds, with the corpus, to the legitimate children of J. as  they 
come of age, the trustee holding same for such children as  a re  minors until 
their majority-upon the deaths of J. and RI., the d i~~orced  wife 0. surviving 
and not having remarried, the apparent conflict between (2 )  and (4)  is ohri- 
ated by the intent of the testator that  so much of the net income as  is neces- 
sary to provide the payments to 0. under ( 2 ) ,  shall take precedence orer  dis- 
bursements to the ultimate beneficiaries. Balzk v. Corl, 96. 

I n  a suit to construe a will, which committed to trustees the duty to divide 
the principal of the residuary estate into five equal shares and to value each 
share, in the absence of an allegation of a refusal to act, abuse of discretion, 
or bad faith on the part of such trustees,.the court is  without power to make 
such division or to ralue the resulting shares. Equity will instruct the trus- 
tees to proceed. Cannon, v. Cannoffl, 611. 

§ 33e. Annuities. 

Where a testatrix, owning a t  the time large properties in her own name and 
also a considerable estate held by a trust company under a revocable trust 
agreement, executed a codicil to  her will leaving her residuary estate. largely 
of valuable securities, to trustees, who were required to divide the same into 
five shares of equal value and pay from each share an annuity of 4% per cent, 
making up  the 4lh per cent from the principal of each share when income 
shonld prove insnfficient, to each of her five children who should survive her, 
and, shonld any child not survive testatrix, the share of such deceased child, 
and upon the death of any other child such child or children's shares, to be 
again dividecl. with similar annuities to the children of the deceased child or 
children, and providing also that  the said percentage is to be 4y2 per cent on 
the principal of each share, computed a t  the market value thereof on the date 
of the setting aside of such shares, the testatrix a t  the same time making a 
~ i m i l a r  dispositive change in the trust agreement referred to ahore, she clearly 
intended that each of the first annuities should be paid from and after the 
date of her death and that the principal amount of each share of the first 
beneficiaries should be set aside and valued as  of the same date. Cannon o. 
Cannon, 611. 
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§ 34. Desig.nation of Devisees and  Legatees and Their Respective Shares. 

Where testator devised and bequeathed to his wife "all my personal property, 
horses, cattle, sheep, hogs, and all farming tools of all kinds, engines. auto- 
mobiles, wagons and all money, notes, mortgages, in  fact everything that  I 
possess," there is nothing to restrict or to limit the property passing there- 
under to personal property or to property of like nature with that designated, 
and these words dispose of all of testator's property, including realty. Fergu- 
son v. Ferguson, 375. 

Where a will leaving property in the hands of an executor or trustee pro- 
vides that, five years after the death of testator's wife, the entire estate should 
be equally divided between testator's four daughters, after the payment of a 
certain sum to one of the daughters, and that. if any one or more of testator's 
four daughters should die before the distribution provided for in the will, the 
legacy or bequest of such deceased daughter or daughters shonld be paid to 
their then living children, share and share alike, the intention of the testator 
is that  the share of any one of his daughters, so dying before the date set for 
the final distribution, must be paid only to her children living a t  the date for 
distribution, and not to the issue of her children deceased before the date set 
for  distribution by the will. Trus t  Co. 2;. Hendersoif, 367. 

Where property is left by will to children or children living a t  the time 
fixed fur payment or division, when there are  persons that answer the descrip- 
tion, grandchildren and great grandchildren will not be included in the distri- 
bution of such property. I b i d .  

Where a trust is created by will and by the tern15 of the trust the income 
is payable to a beneficiary for a designated period. the beneficiary is entitled 
to income from the date of the death of the testator, unless it  is otherwise 
provided in the will. Cannon G. C'annon, 611. 

Where a testatrix, owning a t  the time large properties in her own name and 
also a considerable estate held by a trust company under a rerocable trust 
agreement, executed a codicil to her will leaving her residuary estate, largely 
of valuable zecurities, to trustees, !rho mere required to divide the same into 
five shares of equal value and pay from each share an annuity of 49!2 per cent, 
making up the 4y2 per cent from the principal of each share when income 
should prove insufficient, to each of her five children who should survive her, 
and, should any child not survive testatrix, the share of such deceased child, 
and upon the death of any other child such child or children's shares, to be 
again divided, with similar annuities to the children of the deceased child or 
children, and providing also that the said percentage is  to  be 4% per cent on 
the principal of each share, computed a t  the market value thereof on the date 
of the setting aside of such shares, the testatrix a t  the same time making a 
similar dispositive change in the trust agreement referred to above, she clearly 
intended that  each of the first annuities shonld be paid from and after the 
date of her death and that the principal amount of each share of the first 
beneficiaries should be set aside and valued as  of the same date. I b i d .  

The devise of all the income and profits from property, nothing else appear- 
ing. carries with it  the corpus. Burney  u. Hollozcny, 633. 

The settled policy of the law, founded upon strong reason, does not favor a 
derise, or even a bequest, by implication, permitting i t  only when i t  cogently 
appears to be the intention of the will. Probability must be so strong that a 
contrary intentiou cannot reasonably be supposed to esist in testator's mind, 
and cannot be indulged merely to avoid intestacy. I b i d .  
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Where testator's will confided the administration of his property, consisting 
of realty and capital stock in certain companies, to  his son, making him col- 
lector of the income for the benefit of himself and his sister, after payment of 
upkeep, taxes and commissions, without any words limiting the devise to a life 
estate, and also provided that his stocks should not be sold without the con- 
sent of his associates and should be voted as  such associates voted their stock. 
and then, if he should have no grandchildren a t  the death of his children. 
"my holding" to  become the property of an orphanage--(1) The will is suffi- 
cient to convey to the son and daughter a fee in the realty ; and (2)  the words 
"my holding" are  intended to apply only to the shares of capital stock. Ib id .  

§ 35. Conditions and Restrictions. 

Where a trust, created by a will for testator's son J. and his family, pro- 
vided that  the income therefrom should be expended by the trustee--(1) to 
pay all expenses for the preservation of the property, such as taxes, insur- 
ance, repairs, assessments, etc.; (2 )  to pay O., the divorced wife of testa- 
tor's soil J., forty dollars a month a s  long as  she lives and does not r e m a r r ~  : 
( 3 )  and to pay the remainder to testator's son J. during his life, and upon 
his death to his second wife M. if living, so long as  she shall remain his 
widow; ( 4 )  and, upon the death or remarriage of M.. to pay all profits, in- 
comes, and proceeds, with the corpzca, to the legitimate children of J. a s  they 
come of age, the trustee holding same for such children as  a re  minors until 
their majority-upon the deaths of J .  and M., the divorced wife 0. surviring 
and not having remarried, the apparent conflict between (2)  and ( 4 )  is obri- 
ated by the intent of the testator that so much of the net income as  is neces- 
sary to provide the payments to 0. under ( 2 ) ,  shall take precedence over dis- 
bursements to the ultimate beneficiaries. Bank c. C w l .  96. 

Restraint on alienation, in a devise by will, is void. Bcnm c. G i l k e ? ~ ,  320. 

§ 38. Residuary Clauses. 

The rule of ejzrsdcna generis is not generally applied to the residuary clause 
in a will or to what amounts to a residuary clause. Fernuson c. Ferguson, 
375. 

8 39. Actions t o  Construe Wills. 

I n  suit by the seller to require specific performance of the buyer. title being 
claimed under a will in the probate of which the issue of dev isa~i t  cel ?ton 
was raised and a motion of nonsuit made and allowed, the parties a t  whose 
instance the nonsuit was allowed being before the court. they will be bound 
by its judgment on the principle of estoppel. Burne?, 2'. Holloway, 633. 

§ 44. Election. 

Where a husband attempts to devise to his wife lands already belonging to 
her (1) the wife is not put to her election, especially when she does not offer 
the will for probate and fails to qualify as  executrix thereunder; ( 2 )  and the 
wife's grantees are not estopped by her joinder. with some of the other devisees 
under her husband's will, in the execution of mortgages on the property, nor 
by evidence that she claimed only a life estate, against the assertion of a fee 
title by her said grantees, since their adversaries a r e  not attempting to assert 
a title acquired after such declarations or in any way affected by them. I,rrnc 
w. Recton, 457. 



ANALYTICAL INDEX. 943 

§ 46. Nature of Title and Rights of Devisees, Legatees and Heirs. 
Where the executor of a will, who is also the propounder and one of the 

devisees, purchases the interest of other devisees and conveys to a third party, 
he is not a n  innocent purchaser and his deed, executed pendente lite, does not 
convey a good title. Whitehurst v. Abbott, 1. 

An innocent purchaser for  value without notice from a devisee, prior to the 
filing of a caveat, unquestionably acquires an unassailable title. G.  S., 31-19. 
Ibid. 

Where a trust is  created by will and by the terms of the trust the income is 
payable to a beneficiary for a designated period, the beneficiary is  entitled to 
income from the date of the death of the testator, unless it is otherwise pro- 
vided in the will. Cannon v. Camo~l ,  611. 
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GENERAL STATUTES COKSTRUED. 

(For  convenieilce in annotating.) 
G.  S. 

1-11. Parties appearing either in person or by attorney, S e w  Hanovcr 
C o u ~ t ~ l  c. Sidbury,  679. 

-25. JIust be read into every final judgment of nonsuit, Goodson v. Leknzou, 
514; new action continuation of old, where substantially the same, 
ibid.; original notice of lis pendens effect to protect plaintiff in re- 
newecl action, {bid. 

-38. Adverse possession must be by some act of clominioii. Perry z'. Alford .  
146. 

-47. Plea of, governed by lea fori ,  Sayer  v. Henderson, 642. 

-73. Xe~v parties hereunder must hare a legal interest in subject matter of 
litigation, interest defined, Grin?% d Vose,  Inc., v .  Mitzerals Corp., 434; 
new parties in discretion of court to effect final determination of con- 
troversy, Ins.  Co. C. Motor Lines. I17c., 558. 

-82. Referred to in case of fiduciaries, Indem~z i tu  Co. v. Hood, Conir., 361. 

-95. When improperly issued, may be original. R y a n  c. Batdo?-f, 228; how 
properly issued, ibid. 

-103. Obtaining time to answer same as  general appearance, W i l s o n  v. 
Thaggccrd, 348. 

-116. Lis  poldens must be filed in county where land lies, Whi t ehurs t  v. 
-l bbott, 1 : "action" herein embraces all judicial proceedings affecting 
land, iiicluding caveat, ibid.; notice hereunder not exclusive and does 
not protect intermeddlers, ibid. 

-121. JIotion to set aside default judgment allowed and time to answer 
g i ~ e n ,  defendant must answer though no copy of complaint delivered, 
TT'ilson e. Tllaggard? 348. 

-123. Suit for accounting by administrator against business associate of 
intestate for property purchased for joint account and for fraud ill 

concealing such property may be joined, I fa teher  a. Wi l l iams.  112; 
mental incompetency to  make deed and weakness of mind, subject to 
undue illfiuence joined, Goodson 1;. Lehmon,  514. 

-137. In suit by wife to recover money under separation agreemrnt. coun- 
terclaim for slander cannot be set up hereunder. Rnbith v. Smi th ,  189. 

-141. Demurrer to answer containing new matter, Smith 2;. Rmitlz, 189. 

-151. Complaint for breach of patent contract. Colrman c. Whisnatzt ,  494. 

-159. Pleadings, which do not amount to cross causes, deemed denied, 
2'a!/lor c. Taulor,  80. 

-163. Amei~ilmeiit of pleadings in discretion of trial court, Hatcher v. Wil- 
l iu~lls .  112 : new parties in court's discretion to effect final determina- 
tion, Ins. Co. a. Motor Lines,  Inc.. 588. 

-180. Law not always self-explanatory and judicial interpretation necessary. 
A. c. I ) ( ( ~ ~ v p o r t ,  13;  referred to in connection with burden of proof. 
h'cccr?ic!/ 2;. l 'l~onzns. 156; eridence that force in assault to protect 
home. law thereon must be explained in charge. S. T.  B ) m ~ i l l .  356: 
IjCsception hereunder m w t  point out and particularize the failure to 
charge a s  required, 8. u. Bri t t ,  364; conflicting evidence on violation 
of traffic light, charge error, Stetcart v. Cub Co., 651; objections here- 
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under must specify how the charge failed to comply herewith, Stecle 
v. Core, 728. 
No prayer for instructions, court may not specul&e as  to its form. 
Kearney v. Thomas, 156: request for special instructions must be in 
before argument, S. v. Morgan, 349; counsel must put instruction 
asked for in writing and sign same, otherwise court may ignore, S. v. 
Spencer, 608. 
Granting involuntary nonsuit purely statutory, Avent v. Xiller, 40; 
failure to move for nonsuit a t  close of plaintiff's evidence is waiver 
of right to so move after all evidence, ibid.; same purpose as  G. S., 
15-173, S. v. Hill, 74; for convenience of defendants their expert 
examined before close of plaintiff's evidence, and motion hereunder a t  
close of plaintiff's evidence. where ample evidence of negligence, 
motion properly denied and not necessary to decide whether motion 
aptly made, Hobbs v. Coach Go., 323. 
Nonsuit proper: In action against town for injuries from acts con- 
ferred for public good, Beach v. Tarboro, 26;  divorce action, Moody 
v. Moody, 89; on contract to pay off mortgage, take conveyance and 
allow plaintiff part of profits and proceeds of timber sold. Atkinson 
v. Atkinson, 120; adverse possession. Perry v. Alford, 146; suit by 
broker for commissions, Ins. Co. v. Disher, 345; for injuries to 17-year- 
old boy operating machine, Perry v. Herrin, 601. 
Nonsuit error, or properly denied: Against individual and bus com- 
pany for reckless driving, high speed, and on wrong side of road, 
Hobbs v. Coach Co., 323; in renewed suit to set aside deed for inca- 
pacity and weakness of mind, lis pendens in first suit effective, Good- 
son v. Lehmon, 514. 

Mandatory and i t  is duty of judge to submit such issues a s  will settle 
controversx, Grifin v. Ins. Co., 684. 
I n  absence of excusable neglect, the question of meritorious defense 
is  immaterial, Johnson @. Sidbury, 208; no discretion to set asidg 
default and inquiry judgment in absence of findings a s  here required, 
Wilson v. Thaggard, 348; surprise a t  action of court and mistake of 
law not relieved by, Crissnzan v. Palmer, 472. 

Limits relief to demand of complaint, when, Lane v. Becton, 457. 

Right of defendant to bring in joint tort-feasor, Evans 2;. Johnson, 
238; surety paying judgment without assignment to trustee, has only 
rights of a simple creditor, Stewart v. Parker, 361. 

et seq. Propriety invoking act without challenge, plaintiff 'entitled 
to proceed hereunder, Ins. Co. v. Wells, 547. 
Plaintiff entitled to trial by jury on issues raised by pleadings, Ins. 
Co. v. TV~lls, 547. 
Declaration asked for by trustee under will, Bank v. Corl, 96. 

Court mill not hear moot question, I n  re  Morris, 48. 

Requirements as  to pauper appeals are mandatory and jurisdictional. 
Clark v. Clark, 687. 

Violation of court's order for custody of child, I n  re  Morris, 48. 

Books of account and records produced a s  evidence hereunder, Cotton 
Co. v. Reaves, 436; partnership records, ibid. 
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-369. Judgment lien, homestead allotted, collection prohibited during life of 
exemption, Sample v. Jackson, 380. 

-569, 570. After complaint filed, before answer, available to  secure informa- 
tion to file answer, Foa v. Yarborough, 606; permitted to procure 
information for complaint, and for trial, ibid. 

7-74. Jurisdiction of judge assigned, Ridenhour v. Ridenhour, 508. 
-149. Court mav allow warrant amended both a s  to form and substance. 

8. v. ~ r o w n ,  22. 
Enacted to permit use without proof, Rea v. Simowitx, 575; used a s  
best evidence, ibid.; irrelevant a s  to  children under ten, inid.; prece- 
dent proof of age within table necessary, ibid.; evidence proper for  
consideration as  to those not considered in, ibid. 
Dealings between mortgagor and defendant's intestate, who brought 
property under foreclosure, within statute, McMichaeZ v. Pegram, 400. 
Negroes challenged for cause and whether or not freeholders, 8. v. 
Lord, 354. 
Registration on certificate of notary whose commission expired in- 
valid, Crissman v. Palmer, 472; when defect latent and when potent, 
ibid. 
Verdict, guilty of assault with deadly weapon in secrecy, without 
intent to kill, valid, S. v. Perry, 174. 
Homicide in perpetration of rape, etc., dispenses with premeditation 
and deliberation, S. v. Mays, 486. 
This and following section create distinct felonies both in one indict- 
ment cause uncertainty, S. v. Perry, 174. 
Evidence ample for conviction hereunder, S. v. Cody, 38; this section 
and preceding create distinct felonies and both in one indictment 
cause uncertainty, S. v. Perry, 174. 
Evidence sufficient for conviction, 8. v. Manning, 41. 
False imprisonment, malicious prosecution, and abuse of process a s  
related hereto, Melton v. Rickman, 700. 
-291, -291 ( 1 ) .  Evidence insufficient to  show operation of lottery, or 
selling numbers or lottery tickets, S. v. Heglar, 220. 
-303. Evidence sufficient to revoke suspension of sentence, S. a. Marsh, 
648. 
Murder charge as  herein, proof that committed in perpetration of 
felony, no variance, S. v. Mays, 486. 
Caption no part of indictment, 8. v. Davis, 117. 
Evidence sufficient for jury, verdict of less degree of offense valid, 
S. v. Morgan, 549. 
Motion hereunder must be made a t  close of State's evidence and. if 
denied, renewed a t  close of all evidence, 8. v. Hill, 74; same purpose 
a s  G. S., 1-183, ibid.; any evidence, for jury; suspicion merely, motion 
allowed, 8. v. Murphy, 115; S. v. Murdock, 224. 
Nonsuit proper: Assault and highway robbery, no evidence of robbery, 
S. v. Yurphy, 115; no evidence of operation of lottery or sale of 
tickets, 8. v. Heglar, 220. 
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Nonsuit error, or properly denied: Assault with deadly weapon with 
intent to kill, etc., S. v. Cody, 38;  abortion, S. v. Manning, 41;  murder, 
S. v. Matheson, 109; murder. against two persons jointly, S. v. Wil- 
liams, 182; felonious assault with intent to kill, S. v. Murdock, 224; 
rape, identification involved, S. v. Button, 332 ; murder, circumstantial, 
8. v. Peterson, 540; unlawful possession of liquor, S. v. Stutts, 647. 

-177. Compared to statute on appeals from recorder's court, S. v. Crandall, 
148. 

-179. Judgment not guilty, after special verdict, on ground statute uncon- 
stitutional, no right of appeal by State, S. v. Mitchell, 42. 
et seq. Inherent power of court to suspend sentence and grant pro- 
bation now statutory, S. v. Miller, 214; court may continue prayer for 
judgment from one term to another, when and how, 8. v. Graham, 217. 
Judgment awarding children not res judicata, when. Ridenhour v. 
Ridenkour, 508. 
Provides only for  seizure liquor being transported contrary to law, 
S. v. Gordon, 241 ; hereunder provision for hearing a s  to seized vehicle 
only. ibid. 

Prima facie effect of possession hereunder, not sufficient to convict 
one charged with possession for sale under 18-50, S. v. McNeill, 560. 
Clearly provides contemplated hearing a s  to  ownership of seized 
liquor in criminal case, S. v. Gordon, 241; appellant owner of liquor, 
acquitted and his co-defendants, in possession of liquor, convicted and 
did not appeal, order forfeiture affirmed, S. v. Jones, 363. 
S.B.C. Boards may appoint enforcement officers, powers same a s  peace 
officer, Jordan v. Harris,  763 ; bonds, ibid. 

One charged with possession under 18-50, cannot be convicted here- 
under, S. v. McNeiZl, 560. 

-63 et seq. Beverage Control Act, 1939, a statute of general application, as  
to license to sell wine, rights of licensee, Jarrell  v. Snow, 430. 

-72. Rights of parties hereunder, S. v. Alverson, 29. 
19-1, 2. Action hereunder for enjoining nuisance must he on allegations and 

proof of prostitution, gambling, or illegal sale of liquor, S. v. Alverson, 
29. 

20-124. Violation of, negligence per se, I'ysinger v. Dairy Products. 717. 
-141. Violation of, evidence of negligence, Hobbs v. Coach Co., 323 ; Tysinger 

v. Dairy Products, 717. 
-146. Last clear chance hereunder, Ingram v. Smoky Nou+ztain Stages, 444. 
-148. Violation of, negligence, Hobbs v. Coach Co., 323; last clear chance 

hereunder, Ingram v. Smoky Mountain Stages, 444. 
-161. Parking on highway without lights, flares or signal, Cummins v. F).uit 

Po., 625; stopping for passenger no violation of, Morgan v. Coach Co., 
668. 

-169. Conflicting evidence on violation of, for jury, Stewart v. Cab Co., 654. 
-174. Duty of drivers a t  crossings, Tysinger v. Dairy Products, 717. 
-181. Dimming lights when passing, Cunmins u. Fruit Co., 625. 
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-217. Stopping just ahead of school bus and obstructing view, negligence. 
2lorgan v. Coach Co., 668. 

22-2. Contracts hereunder not enforceable by specific performance if oral, 
Coley v. Dalrynzple, 67;  par01 lease for over three years, void, Barbee 
v. Lamb, 211. 

28-81 et seq. Gives full power to administrator to sell land for assets. I n  re 
Estate of Daniel,. 18. 

-87. Heirs a t  law necessary parties, ibid. 

-88. Adverse claimants may be brought in, ibid. 

-89. Issue of fact tried as  in special proceedings, ibid. 
-147. Suit by surety to determine contingent liability on guardian bond, 

Casualty Co. v. Laming, 103. 
-149. Rights of husband, Mcbfillarz v. Robeson, 754. 
-172. Allegations and proof necessary to  recover, Morgan c. Coach Co., 668. 
-173. Evidence sufficient in death of child struck by motor vehicle, Henson 

v. Wilsoqt, 417; allegations and proof necessary to recover, Stewart 
u. Coach Co., 668. 

31-18.2. Holograph will proven by only two witnesses and objection but no 
appeal, is objection waived? McMillan ti. Robeson, 754. 

-19. Innocent purchaser from devisee, before caveat, acquired good title, 
Whitehurst v. Abbott, 1 ;  probate conclusive until vacated, ibid. 

-20, -21. Do not control rights which occurred prior to statute enactment. 
Whitehurst v. Abbott, 1. 

-32. A party in interest may enter a caveat, which is in rem, ibid. 

-39. Probate necessary to pass title, only purpose of copy is notice, ibid. 
-41. A will speaks as  of death of maker, Perguson v. Ferguson, 375. 

33-23, 24. Embarking in business venture, except as  herein, violation of trust. 
Trust Co. v. Parker, 480. 

-42. Reasonable attorney's fee for proper expense in guardian account, 
Casualty Co. v. Lawing, 103. 

34-13. Must keep ward's money separate and to account, Trust Co. 2;. Parker, 
480. 

38-1 et seq. Bona fide dispute as  to line between adjoining owners not subject 
to nonsuit, Cornelison ti. Hamnzond. 533; purpose of statute, ibid.; 
not applicable to  dispute over title to swamp or non-navigable waters, 
Kelly v. King, 709. 

-3. Either party may appeal, Cornelisolz 2;. Hammond, 535. 
39.1. Conveyance in fee unless contrary appears in plain words, Jaclcson z. 

Powell, 599. 
-15. Does not penalize conveyance, but is limited to aggriered creditor, 

Lane 2;. Becton, 457. 

-19. Purchaser, for value without notice, of rrcord title is protected, Ricks 
v. Batchelor, 8. 

41-11, -12. Suit by life tenant against remainderman to sell, in equity not 
hereunder, Beam c. Gilkey, 520. 
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Double rent and damages by amendment hereto invalid when contrary 
to  rental fixed by O.P.A., McGuinn w. diclain, 750. 
Modifies the common law rule of lis pendens, Ti'hitehurst w. Abbott, 1. 
Purchaser, for value without notice, of record title is protected, Ricks 
v. Batchelor, 8 ;  until contract hereunder recorded, third parties not 
bound, Bruton v. Smith, 584. 
Deed of gift void, not registered in two years, Fergusolz a. Perguson, 
376; deed of gift on face, ibid. 
Willfullness of neglect or refusal to support essential. S. 2;. Vanderlip, 
610. 

50-5 ( 4 ) .  Evidence of separation may not be predicated 011 evidence showing 
that  parties held themselves out as  husband and wife and so acted a s  
to induce others to  believe them such, Young v. Young, 340; separa- 
tion must be voluntary from inception and not obtained by fraud, 
Pearce v. Pearce, 571; defense of wife, where she bargained for sepa- 
ration, no fraud or deceit, not snfficient, ibid. 

60-6. Evidence for plaintiff complying herewith and that of defendant tend- 
ing to show abandonment and recrimination, case is for jury, Taylor 
v. Taylor, 80; "separation" defined as  cessation of cohabitation. 
Dudley v. Dudley, 83;  cohabitation includes duties other than inter- 
course, ibid.; eridence of separation necessary, Moody 2;. Yoody, 89; 
separation not sufficient, eridence showing that parties held them- 
selres out a s  husband and wife and so acted as  to induce others to 
beliere them such, I'otcng w. Young, 340. 

-7 ( 4 ) .  Secessary hereunder to allege language and conduct relied upoil 
and that  same is without adequate provocation, Pearce v. Pearce, 571. 
Afficlarit required with complaint and its truth jurisdictional and 
necessary, Young v. Young, 340; relief against judgment on false 
affidavit by motion, ibid. 

Approved, Taglor v. Taylor, 80; Moodfl z. Voodu. 89. 
Amounts allowable in discretion of trial court, open to modification 
on motion, Oldhanz 2;. Oldl~am, 476; no defense except as  stated, ibid. 

Married woman may hold realty by oral agreement for benefit of hns- 
bancl, or for both, Cnrlisle 2;. Carlisle, 462; evidence to rebut. ibid. 

While earnings are  separate property of married woman, she is not 
relieved from marital privileges, Coley I.. Dalrynzple, 65 ; married 
couples free to contract with each other .but not to transfer marital 
obligations, Ritchie v. White, 450. 

-13. Separation agreements must comply with. when. Snzith 2;. Smith, 
169; Pearce 2;. Pcarce, .?71; contract fixing amount to be paid wife 
for  support of herself and child within this statute. Daughtl-11 v. 
Darig7~try. 358; does not reduce marriage to commercial basis. Ritchie 
z. TT77?ite, 450; pnrtaership between husband aud wife, how affected 
hereunder, Carlisle v. Carlisle, 462. 

-22. Residence of fiduciary, such a s  receivers, trustees, executors and 
administrators, controls in abscwcc of statute, Indemnity Co, v. Hood, 
Comr., 361. 
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53-38. Purpose to prevent foreign corporations from securing immunity a s  

to contracts made here, Highway Comm. v. Transportation Corp., 198 ; 
serrice hereunder on suit for contracts by foreign vessel in our ports, 
ibid.; service after business here by foreign corporation discontinued, 
ibid. ; "doing business" hereunder, ibid. ; serrice on lessee of franchise 
by foreign corporation and on surety of State void, corporation with- 
drawn from State, Motor Lines v. Transportation Co., 733; intrastate 
franchise is  "property" hereunder, ibid. 

-118. Corporation domesticated hereunder and then withdraws from State, 
service process on, invalid, Motor Lirres v. Transportation Co., 733; 
construed in connection with G. S., 55-38, ibid. 

58-226. Statute and certificate of membership both provide for change of 
rules by legislation, members bound by subsequent changes, Spearman 
v. Burial Assn., 185. 

-241.1. Modifies acts and rules of burial associations in respect to members 
who die while in armed forces, ibid. 

60-136. Passenger's failure to move when called upon sufficient evidence of 
violation, when, S. v. Brown, 22. 

62-1 et seq. Recognized that competition among public utilities is inadequate. 
Mullen v. Louisburg, 53. 

-27, -30, -36. Commission given general control a s  to rates, etc., Mullen v. 
Louisburg, 53. 

-70. Discrimination prohibited, Yullen v. Louisburg, 53. 
-101. Territory allocated, ibid. 

95-73. Allegation that forbidden purpose of 95-75 accomplished necessary, 
threat not sufficient, Padgett v. Long, 392; sending claim out of State 
for  suit not forbidden unless effort to  violate statute, ibid. 

-75. Damages, how and when collected, ibid. 
105-124, -130. When three-year limitation not applicable, no return filed, Fer- 

tilizer Co. v. Gill, Comr. of Revenue, 426. 
-174. Deals with deficiencies and assessments where no return filed, Fer- 

tilizer Co. v. Gill, Comr. of Revenue, 426; in absence of fraud, no 
assessment can be made beyond three years, ibid.; use and excise tax 
subject to same three-year limitation a s  sales tax, ibid. 

-387. No sale of tax lien on realty shall be delayed or restrained by court 
order, Newton v. Chason, 204. 

-391. Judgment roll regular and in compliance herewith, sale of lands by 
purchaser to commissioner who made sale not fraudulent on facts, 
Hinson v. Baurnrind, 740. 

-394. Clerks of Superior Court may not delegate authority to render judg- 
ments, in tax foreclosures, Ebron v. Ellis, 386. 

-406. Taxpayer must pay uuder protest and sue to recover illegal levy, 
Newton v. Chason, 204. 

-408. Gives alternative remedy, look to trustee in mortgage for  taxes, or 
foreclosure tax lien, New Hanovel- Count?] v. Sidburu, 679. 

109-1, -34. Liability of peace officer bonds for torts, Jordan v. Harris, 763; 
A.B.C. Board obligee in peace officer's bond and not State. affords no 
escape from liability thereunder, Jordan v. Harris, 763. 
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110-21. Duty of courts to  give oversight to children for their best interests 

and best interests of State, I n  r e  Morris ,  48. 
128-9. Bonds of peace officer and liability for torts, J o r d a n  v. Harr i s ,  763. 

-40. Action for  damages by one appointed to office vacated hereunder, not 
quo w a r r a n t o ,  Engl i sh  v. B r i g m a n ,  402; d e  fac to  officer hereunder, 
ibid. 

134-85. Parol revoked pending appeal in  habeas corpus,  I n  r e  B u m e t t ,  646. 
143-129. Not applicable to contracts with public utility for services subject to 

regulation, M u l l e n  v. Louisburg,  53; certain terms therein defined, 
ibid.; purpose of statute, ibid.; applies to contracts where bidders 
may name the price, ibid. 

146-90. Title to  swamp lands presumed to be in Board or its assigns until 
valid title shown elsewhere, K e l l y  v. K i n g ,  709. 

153-1. A county is a corporation with powers prescribed by statute and can 
act only by resolution of its board of commissioners, Ins .  Co. v. Guil-  
ford C o u n t y ,  293. 

-69 e t  seq. The Legislature has provided machinery by which counties may 
contract obligation, ibid.  

156-105. Drainage assessments collected under existing laws a t  time for  col- 
lecting taxes, N e w t o n  v. Chason,  204. 

159-12. Approval of Local Government Commission is not an approval of the 
legality of obligations issued by municipalities, Ins .  Co. v. Qui l ford  
C o u n t y ,  293. 

160-2 ( 6 ) .  Municipality authorized to grant franchise to public utility, Mul len  
v. Louisburg ,  53; change from production to purchase of electricity 
and sale of generation equipment does not require approval of quali- 
fied voters, ibid.  

-59. Sale of equipment to generate electricity by municipality, Mul lcn  v. 
Louisburg ,  53. 

-156. Cited with approval, B r u m l e y  v. B a x t e r ,  691. 
-229, -282. Discretionary powers hereunder may not be delegated, ibid.  
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I ,  see. 2. State may not authorize city to donate its property except for 
public services, Bvumley v. Barter,  691; military services are  "public 
services," ibid. 

see. 7. State may not authorize city to donate its property except for 
public services, Brumley v. Baoter, 691; military services are  "public 
services," ibid.; Public Laws 1945, ch. 460, valid hereunder as  to 
public service, ibid. 

see. 14. Two years for  assault with deadly weapon no violation of, 
S. v. Grandall, 148. 

see. 17. A statute does not control rights which accrued prior to its 
enactment, Whitehurst v. Abbott, 1 ;  absence of notice and hearing 
violates due process, I n  re  8. v. Gordon, 241. 

see. 19. Statute does not control rights which accrued prior to i ts  
enactment, Whitehurst v. Abbott, 1. 

IV, sec. 29. Whatever may be de jure status of one appointed clerk under 
G. S., 128-40, he was de facto, English v. Brigman, 402. 

V, see. 4 ;  VII? see. 7. An agreement by a county to buy property subject 
to a mortgage and assume the debt, in an effort to avoid the provisions 
of this section, is not enforceable as  an express contract, but the 
mortgage may be foreclosed, Ins. GO. v. Guilford County, 293. 

VIII, see. 1. No limitation on legislative power to create corporation for 
public purpose, Brumley w. Baxter, 691. 

X, see. 2. Homestead subject to State law, Sample v. Jackson, 380; not 
an estate, a mere exemption, ibid. 


