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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C.. a s  follows: 

1 and 2 Martin, ............... as 1 N. C. 

............................ 1 Haywood " 2 " 
2 " ............................ $' 3 " 

1 and 2 Car. Law Re- 
pository & N. C. Term ]"' " 4 " 

1 Murphey 8' 5 '6 ............................ 
2 " ............................ " 6 " 

3 " '6 - 6' ............................ 1 

1 Hawks ................................ " 8 " 

2 " ................................ " 9 " 

3 " ............................... " 10 " 
4 " ................................ " 11 " 

.................... 1 Devereux Law " 12 " 

2 " " .................... " 13 " 

3 " .................... " " 14 " 
4 " " .................... " 15 " 

.................... 1 " Eq. " 16 " 

2 " " .................... " 17 " 

................ 1 Dev. & Bat. Law " 18 " 

2 " ................ 19 " 

3 & 4 "  ,, ................ 6 6  20 
................... 1 Dev. & Bat. Eq " 21 " 

2 " ' 4  .................. ' 4  22 " 

........................ 1 Iredell Law " 23 " 

2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

6 " " ........................ " 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ........................ " 30 .. 

9 Iredell Law ...................... a s  31 N. C. 
10 " " ........................ 82 " 
11 " " ...................... " 33 " 
12 " " ...................... " 34 'a 

13 " " ...................... " 35 " 
...................... 1 " Eq. " 36 " 

2 " " ...................... " 37 " 
3 " " ...................... " 38 " 

4 " " ...................... " 39 " 
5 " " ...................... " 40 " 
6 " 'I ...................... " 41 " - 
I 6 L  ...................... " 42 " 
8 " " ...................... (' 43 'L 

.......................... Busbee Law " 44 " 
" Eq. .......................... " 45 " 

........................ 1 Jones Law " 46 " 
2 " "  ........................ " 47 " 

3 " " ........................ " 48 " 
4 " " ........................ " 49 " 

5 " " ........................ " 50 " 
6 " " ........................ " 51 " 
7 " " ........................ " 52 " 
8 " " ........................ " 53 " 

1 " Eq. ........................ " 54 " 

2 " " ........................ " 55 " 

........................ 3 " " " 56 " 

6 " " ........................ " 59 " 
.................... 1 and 2 Winston " 60 " 

........................ Phillips L a v  " 61 " 

' I  Eq. ........................ " 62 " 

In quoting from the repr inted Reports. connsel mill cite always the 
marginal ( i .  e., the original) paging, except 20 N. C.. which is repaged through- 
out. without marginal paging. 

The opinions published in the first six vol~imes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, mill be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War. are published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
10lst volumes. both inclusive, will be found the opinions of the Court, con- 
sisting of three members. from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July, 1937, are published in volumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seven members. 



J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1945-SPRING TERX, 1 9 4 S F A L L  TERM, 1946. 

CHIEF JUSTICE : 

WALTER P. STACY. 

ASSOCIATE JUSTICES : 

MICHL4EL SCHENCK, J. WALLACE WIXBORNE, 
WILLIAM A. DEVIN, 9. A. F. SEAWELL, 
M. V. BARNHILL, EMERY B. DENNY. 

ATTORNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON," 
H. J. RHODES, 
RALPH MOODY,$ 
FRANK P. SPRUILL, JR., 
JAMES E. TUCKER.f 

SUPREME COURT REPORTER : 

JOHN M. STROKG. 

CLERK OF T H E  SUPREME COURT : 

ADRIAN J. NEWTON. 

-MARSHAL AIVD LIBRARIAN : 

DILLARD S. GARDNER. 

*Returned  f r o m  L7. S. Army, 1 5  Ju ly ,  1946. 
tA1oorly appoin ted  16 xovember, 1914, upon t h e  resignation of Mr. P a t t o n  
?Assigned to  Revenue  Depar tment ,  15 Ju ly ,  1916. 



J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISIOS 

Knme Disf?.ict Address 

................................. C. E. THOMPSOK ........................................ s t  Elizabeth City. 
.............................. WALTER J. BONE .......................................... Second S a s h ~ ~ i l l e .  

................................ .......................................... R. HUNT PARKER Third R : n o l  Rapids. 
.............................. CLAWSON L. WILLIAMS ................................ Fourth Sailforcl. 

................................. ........................................ J. PAUL FRIZZELLE Fifth Snon- Hill. 
................................ HEXRT L. STEVEXS. JR ................................ Sis th  W n r s a ~ r .  

............................ W. C. HARRIS ................................................. S e v e ~ ~ t h  Raleigh. 
.............................. ......................................... JOHK J. BT-RXET Eighth 1 T 7 i 1 ~ ~ ~ i ~ ~ g t o ~ t .  

...................................... ............................. Q. I<. S~&rocr:s. J R  S in th  ; .F:~yerte~ille.  
......................... ...................................................... LEO CARR Te11th. . . . . . . R I I ~ ~ ~ I I ~ ~ o I  I. 

SPECIAL JUDGES 

WESTERK DIVISIOS 

J ~ H X  H. CLEIIENT ........................................ E l e ~ e n t h  ...................... lVi~~stoi i -S:~l t~~t t .  
......................... ............................................. H. HOYLE SINK T ~ e l f t h  Greene l~ ro .  

.................................. .................... F. DONALD PHILI.IP& T l ~ i r t e e i ~ t l ~  Ro&i11gl111. 
\TILLIAII H. BOBBITT .................................. Fourteenth .................. .Charlot i r. 

...................... FRANK 31. A k ~ ~ i s ~ ~ o m ~  ................................. f t e e n t l  Troy. 
WILSON WARLICK ...................................... Sixteenth ............. .... ... Seu-ton. 

............................................ ............... J. R O ~ S S E A U  8rl-eiiteentli Sort11 Willieshoro. 
J .  !TILL PLESS. JR ........................................ h r e ~ t l  . . . . .  ........ Jlnrion. 

................... ......................................... ZEB I-. SETTLES i e e t  Ashwill?. 
.................................. ..................... FELIS E. ALLEY, SR TIT-entieth W:lynesrille. 

................. .......................................... ALT.EK H. GWTX T\\-enty-first Reidsrille. 

SPECIAL JUDGES 

EJIERGEXCY JUDGES 

HESRY A. GRAUY ................................................................................. Y e n  &rtt 
G. V. COWPER ....................................................................................... Kinston. 

'KrsigneA 6 Sovember. 1 8 4 6 .  Succeeded by ~lr i l l iam G .  Ptltman. 



SOLICITORS 

EASTERK DIVISIOX 

Xame District Address 
CHESTER R. MORRIS ...................................... First ................................. Currituck. 
GEORGE 31. FOUNTAIR Second .............................. Tarboro. 
ERNEST R. TYLER ......................................... Third ................................ Roxobel. 
W. JACK HOOKS ........................................... Fourth ............................. .I(. 
D. 11. CLARK .................................................. Fifth ................................. Greenville. 
J. ABXER BARKER ......................................... Sixth ......................... Roeeboro. 
WILLIAM T. BICKETT ................................... Seventh ............................ Raleigh. 
CLIFTON L. MOORE ........................................ Eighth .............................. Burgaw. 
I?. ERTEL CARLYLE ........................................ Ninth ................................ Lumberton. 
WILLIAM H. MGRDOCK ............................. ... 

WESTERN DIVISIOX 

J. ERLE XCMICHAEL .................................... Eleventh .......................... Winston-Salem. 
.............................................. J. LEE WILSON Twelfth ........................... Greensboro. 

EDWARD H. GIRSON~ .............................. Thirteenth ................... Laurinburg. 
BASIL L. WHITEEER ................................. Fourteenth ........ .. ....... Gastonia. 
CHARLES L. COGGIR ...................................... Fifteenth ......................... Salisbury. 
FOLGER TOWSPESD .................................. Sixteenth ...................... ...Lenoir . 
AVALOA- E. HALL ....................................... Se7-enteenth .................... Hadl~ii~~-ille.  

...................... C. 0. RIDIXGS .............................................. i h e e l  F o r e  City. 
JAMES S. HOWELL ......................................... Sineteenth ....................... ksheville. 
JOHN 11. QUEEN ............................................ Twentieth ....................... Waynesl7i1le. 

................... R. J. SCOTT .................................................. T i t - f i e  Danbury. 

tDied 12 J u n e ,  1 9 4 6 .  Succeeded b y  Thomas G. S e a l  

V 



SUPERIOR COURTS, FALL TERM, 1946 

The numerals in parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 

THIS CALENDAR I S  UNOFFICIAL. 

EASTERN DMSION 

FIRST JUDICIAL DISTRICT 
Judge Frizzelle 

Beaufort-Sept. 16' ( A ) ;  Sept. 23t ;  Oct. 
7 t ;  Nov. 4' ( A ) ;  Dec. 2t. 

Camden-Aug. 26. 
Chowan-Sept. 9; Nov. 25. 
Currituck-Sept. 2. 
Dare-Oct. 21. 
Gates-Nov. 18. 
H~de-AUK. 1 s t :  Oct. 14. 
~ a s q u o t a n k - ~ e p t .  16 t ;  Oct. 7t (A)  ( 2 ) ;  

Nov. 4 t ;  Nov. 11: 
Perquimans-Oct. 28. 
Tyrrell-Sept. 30. 

SECOND JUDICIAL DISTRICT 
Judge Stevens 

Edgecombe-Sept. 9; Oct. 14; Nov. l l t  " ~ 
( '5 ) .  

Martin-Sept. 16 ( 2 ) ;  Nov. 187 (A) (2 ) ;  
Dec. 9. 

Nash-Aug. 26; Sept. 167 (A)  ( 2 ) ;  Oct. 
7; Nov. 25'; Dec. 27. 

Washington-July 8; Oct. 21t. 
Wilson-Sept. 2; Sept. 30t;  Oct. 281 ( 2 ) ;  

Dec. 2 (A) .  

THIRD JUDICIAL DISTRICT 
Judee Harris - 

Bertie--Aug. 2ii ( 2 ) ;  Nov. 11 (21. 
Halifax-Aug. 12 (2) ; Sept. 301 (A)  (2) ; 

Oct. 21* ( A ) ;  Nov. 25 (2) .  
Hertford-July 29: Oct. 1 4  (2) .  
~o r thamp ton -Aug ,  5;  Oct. 28 (2).  
Vance-Sept. 30*; Oct. I t .  
Warren-Sept. 16'; Sept. 23t. 

FOURTH JUDICIAL DISTRICT 
Judge Burney 

Chatham-July 291 ( 2 ) ;  Oct. 21. 
Harnett-Sept. 2* ( A ) ;  Sept. 161; Sept. 

30t (A)  ( 2 ) ;  Nov. 11" (2).  
Johnston-Aug. 12'; Sept. 23t ( 2 ) ;  Oct. 

14 ( A ) ;  Nov. 49; Nov. l l t  ( A ) ;  Dec. 9 (2).  
Lee-July 15; Sept. 91; Sept. 161 ( A ) ;  

Oct. 28. 
Wayne--Aug. 19; Aug. 261 (2 ) ;  Oct. 71 

( 2 ) ;  Nov. 25 (2).  

FIFTH JUDICIAL DISTRICT 
Judge Nimocks 

Carteret-Oct. 14;  Dec. 2. 
Craven-Sept. 2"; Sept. 30t ( 2 ) ;  Nov. 1 s t  

( 2 1  ,-,. 
Greene-Dec. 2 ( A ) ;  Dec. 9 (2) .  
Jones-Aug. 127; Sept. 16; Dec. 9 (A) .  

Pamlico-Xov. 4 (2) .  
Pitt-Aug. 191; Aug. 26; Sept. 9 t ;  Sept. 

23t ;  Oct. 21t ;  Oct. 28; Nov. 18 (A) .  

SIXTH JUDICIAL DISTRICT 
Judge Cmr 

Duplin-July 22.; Aug. 26t ( 2 ) ;  Sept. 
30.; Dec. 21 (2).  

Lenoir-Aug. 19; Sept. 23t ;  Oct. 14; Nov. 
5 t  ( 2 ) .  

Onslow-July 15$; Oct. i :  Kov. 1st (2). 
, Sampson-Aug. 5 ( 2 ) ;  Sept. 9t ( 2 ) ;  Oct. 
21; Oct. 28t. 

SEVENTH JUDICIAL DISTRICT 
Judge Thompson 

Franklin-Sept. 161 (2 ) ;  Oct. 7'; Nov. 
2 5 t  ( 8 )  - - ,  \-,. 

Wake-July 8.; Sept. 2' ( 2 ) ;  Sept. 16t  
(A)  (2 ) ;  Sept. 308; Oct. 14t ( 3 ) ;  Nov. 4.' 
Nov. I l t  ( 2 ) ;  Nov. 251 ( A ) ;  Dec. 2* ( ~ j  
( 2 ) ;  Dec. 161. 

EIGHTH JUDICIAL DISTRICT - 
Judge Bone 

Brunswick-Sept. 2; Sept. 9t .  
Columbus-Aug. 26'; Sept. 23t ( 2 ) ;  Nov. 

l l * :  Nov. 181 (2) .  
New Hanover-July 22'; Aug. 12 t ;  Aug. 

19.; Oct. 7t ( 2 ) ;  Oct. 28*; Nov. 4; Dec. 21 
(2).  

Pender-July 15 t ;  Sept. 16*; Oct. 21t. 

NINTH JUDICIAL DISTRICT 
Judge Parker 

Bladen-Aug. 5 t ;  Sept.  16'. 
Cumberland-Aug. 26'; Sept. 231 (2 ) ;  

Oct. 7 *  ( A ) ;  Oct. 21t ( 2 ) ;  Nov. 13. (2). 
Hoke-July 291; Aug. 1 9 ;  Nov. 11. 
Robeson-July 8 t  ( 2 ) ;  Aug. 12.: Aug. 

261 ( A ) ;  Sept.  2' ( 2 ) ;  Sept. 23' ( A ) ;  Oct. 
7 t  ( 2 ) ;  Oct. 21* ( A ) ;  Nov. 4 ' ;  Nov. l l t  
( A ) ;  Dec. 21 ( 2 ) ;  Dec. 16*. 

TENTH JUDICIAL DISTRICT 
Judge Williams 

Alamance-July 29t;  Aug. 12'; Sept. 2 t  
$ 2 ) ;  Nov. l l t  (A)  ( 2 ) ;  KO\,. 25'. 

Durham-July 15'; Ju ly  29t (A)  ( 2 ) ;  
Sept. 2' (A)  ( 2 ) ;  Sept. 16t ( 2 ) ;  Sept. 301 
( A ) ;  Oct. i*; Oct. 141 (A)  ( 2 ) ;  Oct. 28t 
( 2 ) ;  Dec. 2'. 

Granville-July 22; Oct. 21t ;  Nov. 11 (2).  
Orange-Aug. 19; Aug. 26t ;  Sept.  30t ;  

Dec. 9. 
Person-Aug. 5;  Oct. 14. 



COURT CALENDAR. vii 

WESTERN DIVISION 

ELEVEXTH JUDICIAL DISTRICT 
Judge Rousseau 

Ashe-July 2 2 1  ( 2 ) ;  Oct. 21*. 
Alleghany-Sept. 30. 
Forsyth-July l *  ( 2 ) ;  Sept. 2 *  ( 2 ) ;  SePt. 

1 6 t  ( 2 ) ;  Sept. 3 0 t  ( A ) ;  Oct. 7' ( 2 ) ;  Oct. 
2 1 7  ( A ) ;  Oct. 2 8 t ;  Nov. 11.; Nov. 1st ( 2 ) ;  
Dec. 2* ( 2 ) .  

TWELFTH JUDICIAL DISTRICT 
Judge Pless 

Davidson-Aug. 1 9 ;  Sept. 9 t  ( 2 ) ;  Sept. 
3 0 t  ( A )  ( 2 ) ,  Nov. 1 8  ( A )  ( 2 ) .  

Gullford-Greensboro: Ju ly  8 ;  J u ly  2 9 ;  
Aug. 1 2 t ;  Aug. 2 6 t  ( 2 ) ;  Sept. 9 ;  Sept. 2 3  
( A ) ;  Sept. 23  ( 3 ) ;  Oct. 1 4 ;  Oct. 2 8  ( 3 ) ;  
Nov. 1 8 1  ( 2 ) ;  Dec. 2 7  (2 ) ;  Dec. 2 ( A ) ;  Dec. 
1 6  - -. 

Guilford-High Point :  Ju ly  1 5 ;  Aug. 5 t ;  
Sept.  1 6 ;  Oct. 2 1 ;  Oct. 28  ( A )  ( 2 ) ;  Dec. 9  

THIRTEENTH JUDICIAL DISTRICT 
Judge Nettles 

Anson-Sept. 9 1 ;  Sept. 23';  Nov. l l t .  
Moore-Aug. 12.; Sept.  1 6 7 ;  Sept. 2 3 t  

( A )  ,--, 
Richmond-July 1 5 t ;  Ju ly  22.; Sept. 2 t ;  

Sept.  30.; Nov. 4 t .  
Scotland-Aug. 5 ;  Oct. 2 8 t ;  Nov. 25 ( 2 ) .  
Stanly-July 8 ;  Sept. 2 t  ( A )  ( 2 ) ;  Oct. 

7 t ;  xov. 18. 
Union-Aug. 1 9  ( 2 ) ;  Oct. 1 4  ( 2 ) .  

FOURTEESTH JUDICIAL DISTRICT 
Judge Alley 

Gaston-July 2 2 * ;  J u ly  2 9 t  ( 2 ) ;  Sept. 9*  
( A ) ;  Sept. 1 6 t  ( 2 ) ;  Oct. 21'; Oct. 2 8 t  ( A ) ;  
Nov. 25' ( A ) :  Dec. 2 t  ( 2 ) .  

Dec. 2' ( A )  ( 2 ) ;  Dec. S t  ( A ) ;  Dec. 1 6 t .  

FIFTEENTH JUDICIAL DISTRICT 
Judge Clement. 

Alexander-Aua. 26  ( A )  ( 2 )  
Cabarrus-Aug. 1 9 * ;  Aug. 2 6 t ;  Oct. 1 4  

( 2 ) ;  Nov. 1 1 t  ( A ) ;  Dec. 2 t  ( A ) .  
Iredell-July 2 9  ( 2 ) ;  Nov. 4 ( 2 ) .  
Montgomery-July 8 ;  Sept. 2 3 t ;  Sept. 3 0 ;  

Oct 2 8 t  . ... - 

Randolph-July 1 5 t  ( 2 ) ;  Sept. 2'; Oct. 
2 1 t  ( A )  ( 2 ) .  

Rowan-Sept. 9  ( 2 ) ;  Oct. 7 t ;  Oct. 1 4 t  
( A ) ;  Nov. 1 8  ( 2 ) ;  Dec. 2  ( 2 ) .  

SIXTEEXTH JUDICIAL DISTRICT 
Judge Sink 

Burke-Sug. 5  ( 2 ) ;  Sept. 2 3 t  ( 3 ) ;  Dec. 
q ( 2 )  - \-,. 

Caldwell-Aug. 1 9  ( 2 ) ;  Sept. 3 0 1  ( A )  
( 2 ) ;  Nov. 2; ( 2 ) .  

Catawba-July 1 ( 2 )  ; Sept. 2 f  ( 2 )  ; Nov. 
11.; Nov. 1 s t ;  Dec. 2 t  ( A ) .  

Cleveland-July 22 ( 2 )  ; Sept. 9 t  ( A )  ( 2 )  ; 
Oct. 28 ( 2 ) .  

Lincoln-July 1 5 ;  Oct. 1 4 ;  Oct. 2 1 t .  
Watauga-Sept. 1 6 ;  Sept.  2 3  ( A ) .  

SEVENTEENTH JUDICIAL DISTRICT 
Judge Phillips 

Avery-July 1 ( 2 ) ;  Oct. 1 4  ( 2 ) .  
Davie-Aug. 2 6 ;  Dec. 2 t .  
Mitchell-July 227 ( 2 ) ;  Sept. 1 6  ( 2 ) .  
Wilkes-Aug. 5 ( 2 ) ;  Sept. 3 O t  ( 2 ) ;  Dec. 

9 ( 2 ) .  
Yadkin-Aug. 19';  Nov. 1st ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 
Judge Gwyn 

Henderson-Oct. 7  ( 2 ) ;  Nov. 1 8 t  ( 2 ) .  
McDowell-July 8 t  ( 2 ) ;  Sept. 2  ( 2 ) .  
Polk-Aug. 1 9  ( 2 ) .  
Rutherford-Sept. 2 3 t  ( 2 ) ;  Nov. 4 ( 2 ) .  
Transylvania-July 22 ( 2 ) ;  Dec. 2  ( 2 ) .  
Yancey-Aug. 5  ( 2 ) ;  Oct. 2 1 t  ( 2 ) .  

NINETEENTH JUDICIAL DISTRICT 
Judge Bobbitt 

Buncombe-July 8 1  ( 2 ) ;  J u ly  1 5  ( A )  
( 2 ) ;  J u l y  22'; J u ly  2 9 ;  Aug. 5 f  ( 2 ) ;  Aug. 
19 ' ;  Aug. 1 9  ( A )  ( 2 ) ;  Sept. 2 t  ( 2 ) ;  Sept. 
1 6 * ;  Sept. 1 6  ( A )  ( 2 ) ;  Sept. 3 0 t  ( 2 ) ;  Oct. 
14*: Oct. 1 4  ( A )  ( 2 ) ;  Oct. 2 8 ;  Nov. 4 t  ( 2 ) ;  
Nov. 1 8 * :  Nov. 1 8  ( A )  ( 2 ) ;  Dec. 2 t  ( 2 ) ;  
Dec. 16.; Dec. 1 6  ( A )  ( 2 ) .  

Madison-Aug. 2 6 ;  Sept. 2 3 ;  Oct. 2 1 ;  
IYov. 2 5 ;  Dec. 23. 

TWENTIETH JUDICIAL DISTRICT 
Judge Armstrong 

Cherokee-Aug. 5  ( 2 ) ;  Nov. 4  ( 2 ) .  
Clay-Sept. 30. 
Graham-Sept. 2  ( 2 ) .  
Haywood-July 8  ( 2 ) ;  Sept. 1 6 t  ( 2 ) ;  

Nov. 1 8  ( 2 ) .  
Jackson-Oct. 7 ( 2 ) .  
Macon-Aug. 1 9  ( 2 ) ;  Dec. 2  ( 2 ) .  
Swain-July 2 2  ( 2 ) ;  Oct. 2 1  ( 2 ) .  

TWENTY-FIRST JUDICIAL DISTRICT 
Judge Warlick 

Caswell-July 1 ;  Nov. 11 ( 2 ) .  
Rockingham-Aug. 5*  ( 2 ) ;  Sept. 2 t  ( 2 ) ;  

Oct. 2 1 t ;  Oct. 28' ( 2 ) ;  Nov. 2 5 t  ( 2 ) ;  Dec. 
9'. 

Stokes-Aug. 1 9 ;  Oct. 7'; Oct. 1 5 t .  
Surry-July 8  ( 2 ) ;  Sept. 1 6 ;  Sept. 2 3  ( 2 ) ;  

Dec. 16 .  

*Fo r  Criminal Cases. 
+Fo r  Civil Cases. 
:For J a i l  and Civil Cases 
r A )  Eniergencay Judge. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COCRTS 
Ensteru District-Don GTLLIAM. Judge, I'C'ilson. 
Middle D~s~?.~c~-JoHNsoN J. HAYES. Judge. Greensboro. 
Irestern District-EDWIX YATES \?'EBB, Judge. Shelljy. 

EASTERS DISTRICT 
Terms-District c o ~ ~ r t s  are  held a t  the time and place a s  follows: 

Raleigh, criminal term, fifth Monday after the fourth Xonday in 
March and September: civil term. second Monday in March and 
~ e p t e d b e r .  9. HAND JAXIES, Clerk. 

Fayetteville. third Monday in March and September. MRS. I , ~ R A  C. 
BRITT, Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. SADIE A. 
HOOPER, Deputy Clerk. Elizabeth City. 

Washington, first Monday after the fourth Monday in  March and 
September. J. B. RESPASS, Deputy Clerk. Washington. 

Xew Eern, second Monday after the fourth Xonday in 3Iarcl1 and Sep- 
tember. MATILDA H. TURNER, Deputy Clerk. Sew Bern. 

Wilson, third Monday after the fourth Monday in March and Septeni- 
ber. MRS. EVA L. Youxc, Deputy Clerk. TT'ilson. 

Wilmington, fourth Monday after the fourth Monday in JIi~rch and 
September. J. DOUGLAS T ~ Y L O R .  Deputy Clerk, Wiln~ington. 

OFFICERS 

JOHN HALL MASKING. U. S. Attorney, Raleigh. 3. C. 
CHAUNCEY H. LEGGETT, Assistant United States Attorney. Tarhoro. S. C 
F. S. WORTHY, United States Marshal, Raleigh. 
A. HAXD JAMES, Clerk United States District Court. Raleigh. 

MIDDLE DISTRICT 
Terms-District courts a re  held a t  the time and place a s  follows: 

Durham, fourth Monday in September and first Monday in February. 
HENRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Monday in June and December. HEKRY REYNOLDS, 
Clerk ; MYRTLE D. COBB, Chief Deputy: LILLIAN HARKRADER. Deputy 
Clerk; P. H. BEESON, Deputy Clerk ; NAUDE B. GRUBB. Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY REYN- 
OLDS. Clerk, Greensboro. 

Salisbury, third Monday in April and October. HEXRT REYNOLDB, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and Norember. HEXRY REYNOLDS. 
Clerk. Greensboro ;  ELI..^ S r ~ o ~ e .  Deputy Clerk. 

Wilkesboro, third Monday in Nay and Sorember. HEKRY REYNOLDS, 
Clerk. Greensboro: C. 1%. COWLES. Deputy Clerl;. 

OFFICERS 
BRYCE It. HOLT, Acting United States District Attorney. Greendmro 
ROBT. S. MC~EILL,  Assistant United States Attorney. Wincton-Salem. 
MISS EDITH HAWORTH, Assistant United States Attorney. Greensboro. 
JOHN D. JICCONNELL, Assistant United States Attorney. Greenshoro. 
EDXEY RIDGE, United States Marshal, Greensboro. 
HENRY REYNOLDS, Clerk United States District Court, Greensboro. 

viii 



EXITED STATES COURTS. ix 

WESTERN DISTRICT 

Terms-Diatnct courts are  held a t  the time and place a s  follows: 
Asherille. second Monday in May and November. J. Y. JORDAN, 

Clerk: OSCAR L. MCLURD. Chief Deputy Clerk: WILLIAM A. LYTLE, 
Deputy Clerli ; AIRS. HENRIETTA PRICE GILLESPIE, Deputy Clerli. 

Charlotte. first Monday in April and October. FAX BARNETT. Deputy 
Clerk. Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby. fourth Monday in September and third Monday in March. 
J. T. JORDAS. Clerk. Asheville. 

Bryson City, fourth Monday in May and Sovember. J. Y. JOBDAN, 
Clerk. 

OFFICEBS 

DAVID E. HESDERSOX, United States attorney, Charlotte. 
THOS. A. UZZELL, JR., Assistant United States Attorney, Asheville. 
W. 31. NICHOLSOX. Assistant United States Attorney. Charlotte. 
CHAELES R. PRICE. United States Marshal. Asheville. 
J. Y. JORDAK. Clerk United States District Court, Asheville. 



LICENSED ATTORNEYS 
FALL TERM, 1946. 

I, Edward L. Cannon, Secretary of the Board of Law Examiners of the 
State of North Carolina, do certify the following named persons have duly 
passed examinations of the Board of Law Examiners as  of the 9th of August, 
1946 : 
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CASES 

ARGUED A N D  DETERMINED 
IN THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM, 1945 

GREER'SBORO-HIGH POINT AIRPORT AUTHORITY v. W. CLARENCE 
JOHNSON, TREASURER OF GUILFORD COUXTY, 

and 
GREENSBORO-HIGH POINT AIRPORT AUTHORITY Y .  HARGROVE 

BOWLES, TREASCRER OF CITY OF GREENSBORO, 
and 

GREENSBORO-HIGH POINT AIRPORT AUTHORITY v. LOIS TVELBORN, 
TREASURER OF CITY OF HIGH POINT. 

(Filed 31 January, 1946.) 

1. Municipal Corporations # 41: Taxation # 5- 

The establishment and maintenance of an airport is a public purpose 
within the objects of municipal expenditure, and a city may appropriate 
funds therefor in proper instances. 

2. Same- 
The establishment and maintenailce of an airport is not a necessary 

municipal expense and therefore a city may not incur debt or levy taxes 
therefor without submitting the question to a vote. 

3. Municipal Corporations # 2- 

The Legislature has power to create a municipal authority to construct, 
maintain and operate an airport. 

A county and cities located therein may lawfully join in the construc- 
tion, maintenance and operatioil of an airport if each of them is benefited 
by it. G. S., fi3-4. 



I N  THE SUPREME COURT. 

5. Appeal and Error § 40d- 
Where the agreed facts contain a stipulation that the appropriations 

in question were made by defendant municipalities out of funds in their 
hands not derived from ad valorem taxes, but mainly from the sale of 
property, the Supreme Court on appeal is bound by the stipulation. 

6. Constitutional Law § 8a- 
Our Constitution is a limitation and not a grant of legislative power, 

and 911 powers not withdrawn are reserved to the people to be exercised 
by their representatives. 

7. Constitutional Law § 8d- 
Municipalities are  creatures of the Legislature, and the Legislature in 

its discretion may create quasi-municipal corporations to perform ancil- 
lary municipal functions, and grant to such corporations even greater 
powers than those absolutely necessary to perform the particular function, 
and give the municipality only such control over the corporation as  the 
Legislature may deem expedient. 

8. Municipal Corporations § 41: Taxation § 9- 

A municipal corporation may appropriate funds to a quasi-municipal 
corporation created by the Legislature when such corporation is an 
agency of the municipality in the performance of a public function having 
a reasonable connection with the convenience and necessity of the con- 
tributing m~~nicipality. 

9. Same- 
In  determining whether the purpose of a quasi-municipal corporation is 

a public purpose as  a predicate for the appropriation of municipal funds 
in i ts  aid, the terms of the creating act are  not controlling, but the courts 
will ascertain whether its purpose in fact has a reasonable relationship 
to the convenience and necessity 01 the contributing municipality. 

10. Same: Greensboro-High Point Airport Authority held agency of the 
niunicipalities for performance of public services. 

Construing ch. 98, Public-Local Lams of 1941, a s  amended by ch. 601, 
Session Laws of 1943, zn pari n z a t ~ r i a  with ch. 206, Session Laws of 1945, 
it is held: that  the Greensboro-High Point Airport Suthority is an xgency 
not only of Guilford County but alao of the municipalities of Greensboro 
and High Point in the operation and maintenance of the airport, notwith- 
standing that  the creating act does not: so stipulate, since the Act of 1941 
does specificnlly authorize the said cities to contract with the authority 
and provides that each of the municipalities appoint one member of the 
board of directors of the said authority, and ch. 206, Session Laws of 
1945, gives con~plete and express recognition of the authority ac, an agency 
of Greensboro and High Point as well as  of Guilford County, and it  being 
apparent that in fact the authority does function to perform such public 
purpose for each of the municipalities and that the Legislature intended 
to constitute it  their ngency, the provisions of G. S., B-4,  permitting the 
three municipalities to act jointly in such undertaking not having been 
repealed or modified by the supplementary acts. 
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11. Mandamus § 2a- 
The treasurers of municipalities act in a ministerial capacity in the 

payment of appropriations lawfully made by their respective boards and 
governing bodies, and therefore mandamus will lie to compel such pay- 
ment. 

BARNHILL, J., concurring in part and dissenting in part. 
WISBORNE, J., joins in concurring opinion of Barnhill, J. 
DENNY, J., concurring. 

APPEAL by defendants from Sink, J., at Chambers in the courthouse 
in Greensboro, N. C., 19 October, 1945. 

The three cases above entitled, because of their similarity in factual 
and legal features and interconnected interests, were consolidated for 
hearing, and by consent of all parties heard by Judge Hoyle Sink on 
agreed facts without a jury. 

The actions are brought for writs of mandamus to compel defendants, 
treasurers of Guilford County, the City of Greensboro, and the City 
of High Point, respectively, to pay to the plaintiff appropriations made 
by their respective boards and governing bodies to plaintiff from funds 
now in their hands. I t  is conceded by the defendants that plaintiff is 
entitled to the writs if the appropriations were within the constitutional 
and lawful power of the individual and several boards to make. 

Omitting purely formal matter, the statement of fact in appellants' 
brief, to which there is no objection, may be adopted as a concise sum- 
mary of the pertinent facts. Where necessary, this will be supplemented 
from the stipulations of the parties. 

"The plaintiff is a body politic and corporate of the State of North 
Carolina, created, organized and existing under and by virtue of Chapter 
98, Public-Local and Private Laws of 1941, and amendments thereto, 
and is now the owner of and in possession of all of the property, real and 
personal, used in the operation of the Greensboro-High Point Airport 
and is now operating said airport. 

"Guilford County is a body politic and corporate of the State of North 
Carolina, and prior to June 20, 1942, owned and operated the Greens- 
boro-High Point Airport. The defendant, W. Clarence Johnson, is the 
duly elected qualified and acting Treasurer of Guilford County. On the 
23rd day of June, 1945, the County Commissioners of Guilford County 
adopted an appropriation resolution for the fiscal year 1945-1946, which 
contained an appropriation of $20,000 for the Greensboro-High Point 
Airport, to be paid wholly and entirely from funds derived from sources 
other than ad valorem taxes. Plaintiff has made demand upon said 
W. Clarence Johnson, as Treasurer of Guilford County, for the payment 
of said appropriation to it which was refused by him because he had 
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been advised that the County Commissioners of Guilford County could 
not lawfully make said appropriation, and that he as Treasurer, there- 
fore, had no legal right to make such payment. 

C (  City of Greensboro is a municipal corporation duly created and 

chartered by the General Assembly of the State of North Carolina, 
Chapter 37, Private Laws of 1923, and amendments thereto, and the 
defendant, Hargrove Bodes,  is the duly appointed qualified and acting 
Treasurer of the City of Greensboro. The City Council of the City of 
Greensboro, on the 19th day of September, 1944, created a Capital 
Reserve Fund. On the 3rd day of July, 1945, the City Council of the 
City of Greensboro adopted an ordinance authorizing the withdrawal 
of $27,000 from said Capital Reserve Fund for the purpose of making 
improvements at  the Greensboro-High Point Airport, said funds being 
from receipts from revenues derived from sources other than ad valorem 
taxes, which are not pledged or otherwise applicable by law to the pay- 
ment of existing debt of the City of Greensboro. On the 4th day of 
September, 1945, the City Council of the City of Greensboro adopted 
a resolution, finding that the legal requirements for the withdrawal of 
said funds, including the approval of the Local Government Commis- 
sion, had been met and appropriated said sum of $27,000 to the Greens- 
boro-High Point Airport Authority. Plaintiff has made demand upon 
said Hargrove Bo-cvles, as Treasurer of the City of Greensboro, for the 
payment of said appropriation to i t  which was refused by him because 
he had been advised that the City Council of the City of Greensboro 
could not lawfully make said appropriation, and that he, as Treasurer, 
therefore, had no legal right to make such payment. 

"City of High Point is a municipal corporation duly created and 
chartered by the General Assembly of the State of North Carolina, 
Chapter 107 of the Private Laws of 1931, and amendments thereto, and 
the defendant, Lois Welborn, is the duly appointed, qualified and acting 
Treasurer of the City of High Point. The City Council of the City of 
High Point, on the 10th day of August, 1945, adopted a budget ordinance 
for the City of High Point for the fiscal year 1945-1946, which con- 
tained an appropriation for the Greensboro-High Point Airport Author- 
ity of $25,000 from funds derived from the sale of properties and 
unappropriated surplus revenues from sources other than the levy of 
ad valorem taxes which are not pledged or otherwise applicable by law 
to the payrneut of the existing debt of the City of High Point. Plaintiff 
has made demand upon said Lois Welborn, as Treasurer of the City of 
High Point for the payment of said appropriation to i t  which was 
refused by her because she had been advised that the City Council of the 
City of High Point could not lawfully make said appropriation, and 
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that she as Treasurer, therefore, had no legal right to make such pay- 
ment.,' 

Certain statutes are cited in the stipulation as necessary to a determi- 
nation of the controversy, which are here reproduced by direct quotation 
in part, or summarized. Portions considered in the argument as more 
important to decision are printed in italics. Numerals relate to sections 
and subsection. 

Public-Local Laws 1941, chapter 98, as amended by 1943 Session 
Laws, chapter 601. 

The act is captioned: "AN ACT EKABLING THE COUNTY OF GUILFORD 
TO ESTABLISH AN AIRPORT AUTHORITY FOR THE & ~ A I N T E N ~ ~ N C E  O F  AIR- 
PORT FACILITIES IN THE COUNTY OF GUILFORD FOR THE CITIZENS OF 

GREEKSBORO, HIOH POINT, GUILFORD COUNTY AND VICINITY." 
(1) I t  creates the "Greensboro-High Point Sirport  Authority" as a 

body corporate, with powers and jurisdiction enumerated; ( 2 )  to con- 
sist of five members, two of whom shall be resident voters of Greensboro, 
two resident voters of High Point, and one from Guilford County at  
large. One each of these is appointed by the City Council of Greensboro 
and the City Council of High Point, from resident members, and three 
are appointed by the Commissioners of Guilford County. Their terms 
are fixed, and they take oaths of office. ( 3 )  They constitute a board of 
directors and pass by-laws relating to management. (4) Power is given 
them to "purchase, acquire, establish, construct, own, control, lease, 
equip, improve, maintain, operate and regulate airports or landing 
fields" within Guilford County; and to "purchase, improue, own, hold, 
lease and/or operate real or personal property7'-to borrow money, issue 
bonds secured by mortgages with the consent of Guilford County, upon 
any property held or to be held by it. To sue and be sued; to acquire 
by purchase lands for construction and maintenance and operation of 
airports anywhere in Guilford County; to make contracts and hold 
personal property, and acquire interest in any airport existing in Guil- 
ford County. (4-1) To make rules and regulations and adopt schedule 
of fees and charges not in conflict with State law or rules and regula- 
tions of the Civil Aeronautics Administration of the Federal Govern- 
ment. (4-2) To issue bonds, notes or securities upon approval of Guil- 
ford County Commissioners and Local Government Commission; ( 4 3 )  
to dispose of property upon approval of the Commissioners of Guilford 
County; (4-4) to purchase insurance; (4-5) to authorize or deny or 
withdraw the right of any person, firm or corporation to construct, 
operate or maintain any airport or landing field within Guilford County. 

"Sec. 5. The Airport Authority is hereby authorized and empowered 
to acquire from the County of Guilford, the Cities of Greensboro, and 
High Point, by agreement therewith, and such county and cities are 
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hereby authorized and empowered to grant and convey either by gift or 
for such consideration as it may be deemed wise, or any real or personal 
property which i t  now owns or may hereafter be acquired, and which 
may be necessary for the construction, operation and maintenance of 
any airport located in the County of Guilford. 

"Sec. 6. Any lands acquired, owned, controlled or occupied by the 
said Airport Authority shall, and are hereby declared to be acquired, 
owned, controlled and occupied for a public purpose." 

Sec. 7 authorizes the acquisition of private property for airport 
purposes by purchase, gift, devise or exercise of the right of eminent 
domain. 

Sec. 8 requires annual reports to Commissioners of Guilford County. 
"The said Airport Authority shall be regarded as the corporate instru- 
mentality and agent for the County of Guilford for the purpose of 
developing airport facilities in the County of Guilford, but i t  shall have 
no power to pledge the credit of the County of Guilford, or any sub- 
division thereof, or to impose any obligation upon the County of Guilford 
or any subdivision thereof, except and when such power is expressly 
granted by statute or the consent of the County of Guilford. 

"Sec. 9. All rights or powers given to the counties or municipalities 
by the statutes of North Carolina, which may now be in effect or be 
enacted in the future relating to the development, regulation and control 
of municipal airports and the regulations of aircraft are hereby vested 
in the said Airport Authority, and the County of Guilford may delegate 
its powers under the said acts to the Authority and the Authority shall 
have concurrent right with the County of Guilford to control, regulate 
and provide for the development of aviation in the County of Guilford." 

Sections 10, 11 and 12 omitted as unessential. 
1945 Session Laws, chapter 137, authorizes investment of funds in 

certain named securities, purchase of its outstanding bonds and author- 
izes the Authority to operate on any airport premises "restaurants, agri- 
cultural fairs, tracks, motion picture shom, and other amusements." 

1945 Session Laws, chapter 206, captioned as follows: '(AN ACT 
ENABLING GUILFORD COUNTY AND CERTAIN MUNICIPALITIES LOCATED 
THEREIN TO ISSUE BONDS AKD LEVY AD VALOREM TAXES FOR AIRPORTS 
AND ~ I R P O R T  FACILITIES I N  GUILFORD C O U N T Y " - ~ U ~ ~ O ~ ~ S  to authorize 
Guilford County and the cities of Greensboro, High Point and Gibson- 
ville to issue bonds, notes, and certificates of indebtedness, when author- 
ized by popular vote in the respective county and municipalities, and 
levy ad valorem taxes "for the promotion, purchase, operation, repair, 
maintenance, expansion or construction of airports, airport facilities, 
and parking areas in Guilford County. I t  further provides that the 
act shall not repeal any of the provisions of chapter 98 of the Public- 
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(e) The county and cities concerned may lawfully join in such an 
enterprise if each of them is benefited by it. G. S., 63-4. 

I t  is within the stipulated facts that the several appropriations made 
to the plaintiff are out of funds now in their hands, in each case, not 
derived from ad valorem taxes, but mainly from the sale of property, 
and it is not disputed that the funds are free from other specified pur- 
pose or legal commitment. There is nothing in the record itself to 
indicate otherwise, and we are bound by the stipulation on which the 
court below acted. I n  this situation no question of credit or taxation 
in violation of Article VII ,  section 7, is involved, and the prohibition 
constituting the ratio decidendi in Sing v .  Charlotte, supra, does not 
apply. 

The main objections which have been urged are that the several acts 
of the Legislature mentioned in the statement have created in the plain- 
tiff a municipal corporation, to all intents and purposes independent and 
distinct from the county or municipalities it is intended to serve, and 
have so insulated i t  as to deprive the municipalities of the legal right to 
contribute to it under the guise of appropriating money for a public 
purpose; that the statute fails to give to the municipalities an adequate 
control of the Airport Authority; and that there is no express language 
in the Act creating the Authority an agent of the cities of Greensboro 
and High Point. - 

These objections are similar in aspect, and the answer to each of them 
lies in the broad scope of legislative discretion in statutes dealing with 
towns and cities, and in the actual recognition given the plaintiff Airport 
Authority as an agency of these municipalities and the authority given 
to Guilford County, Greensboro and High Point to deal with it in the 
several pertinent statutes made a part  of the agreed facts. Chapter 98, 
Public-Local Laws of 1941, as amended by chapter 601, Session Laws of 
1943, secs. 1 and 2 ;  chapter 206, Session Laws of 1945. 

Our Constitution does not operate as a grant, but as a limitation on 
the legislative power; and all powers not withdrawn through its restric- 
tions are reserved to the people to be exercised by their representatives 
in the Legislature. Yarborough v. N .  C. P a r k  Commission, 196 N. C., 
284, 145 S. E., 563. Since the prohibition of Article VII ,  sec. 7, of the 
Const.itution is concededly not applicable to the present case, and in the 
absence of other constitutional restrictions, the subjects dealt with in 
the statutes under review fall within these reserved powers. We hare 
no power to review a statute with respect to its political propriety as long 
as i t  is within the legislative discretion and has a reasonable relation to - 
the end sought to be accomplished. 

"Public Purpose" as we conceive the term to imply, when used in 
connection with the expenditure of municipal funds from the public 
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treasury, refers to such public purpose within the frame of governmental 
and proprietary power given to the particular municipality, to be exer- 
cised for the benefit, welfare and protection of its inhabitants and others 
coming within t5e municipal care. I t  involves reasonable connection 
with the convenience and necessity of the particular municipality whose 
aid is extended in its promotion. 

I f  the appropriations made by the county and municipalities were 
indeed made, as a mere gift, to another political subdivision-another 
town or city of an independent governmental capacity, incapable of per- 
forming the public service which has become the felt need of the con- 
tributing municipality, the authority for such a donation might be 
questioned. But that situation is not before us. The plaintiff Airport 
Authority is neither a private corporation nor a political territorial 
subdivision. I t  is a quasi-municipal corporation of a type known since 
ilIcCulloch v. ili!aryland, 4 Wheat., 316, and commonly used in this 
and other states to perform ancillary functions in government more 
easily and perfectly by devoting to them, because of their character, 
special personnel, skill and care. The legality of the appropriations to 
its support as involving a public purpose does not depend on the strict 
propriety of the terms of the creating act as a piece of ideal legislation, 
as much as it does upon the nearness or remoteness of the benefits 
enjoyed by the municipality through its operation with respect to the 
public service sought to be promoted. I f  the adjuvant corporation is 
invested with the power and is given the capacity to meet the demand, 
the legal requirements justifying aid from the public funds have been 
met. The fact that other and even greater powers have been given to the 
corporation than those absolutely necessary to the performance of the 
particular function is, as we have said, a matter within the legislative 
discretion. Furthermore, the reciprocal and functional relation between 
the Greensboro-High Point Airport Authority and the cities whose name 
i t  bears is outstanding. Proximity to these large communities, which are 
in key positions with respect to trade and transportation over a wide 
area, is as essential to the existence of the airport as the latter is to the 
progress and expansion of the cities themselves and the convenience of 
their inhabitants and those who communicate or deal with them. 

I n  considering questions concerning the powers conferred on the quasi- 
municipal corporation and the control over i t  exercised by the munici- 
pality with which i t  is connected, i t  must be remembered that counties, 
cities and towns derive practically all their powers from the Legislature, 
through appropriate statutory law, rather than constitutional grants; 
and the Legislature, in implementing their functions or in creating a 
separate corporate agency to serve a particular governmental purpose, 
is not bound by the limitations of the general statute under which the 
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municipalities are formed or the special charters and laws delimiting 
their authority. I t  may give to these specially created agencies such 
powers and call upon them to perform such functions as the Legislature 
may deem best. Brockenbrough v. Commissioners, supra. 

I f  we give full faith and credit to this power of the Legislature over 
municipal government, i t  is clear that we must think in  terms of agencies 
rather than of agents when we speak of ancillary corporations which 
have been given charge of particular municipal public functions. The 
powers given to such corporations are direct and legislative, and not 
conferred by municipal resolution unless the statute should so direct. 
They are, in fact, agents of the law. I n  so far  as constitutional restric- 
tions are concerned, the General Assembly may distribute the functions 
of a municipality as it may deem best, the only limitation being its own 
sound judgment in creating a unified and efficient government. By the 
exercise of the same sound judgment and legislative discretion, it may, 
as it has attempted here to do, create a more or less autonomous agency, 
giving to the municipality only such control as it may consider advisable 
where the particular functions to be performed involve great detail and 
complexity, and demand close attention and skilled personnel. Perhaps 
in no other way could continuity and efficiency in  the service be secured 
against political changes and petty directives. 

I n  the type of corporation we have here control is ordinarily given, 
as i t  is here, by a representative directorate chosen by the governing 
bodies concerned, with such other provisions in the Act as will insure to 
the municipality the integrity of the operations and their continued 
employment in aid of the public purpose being promoted. W e b b  c. Por t  
Commission,  supra;  Wel l s  v. Housing Author i t y ,  supra. 

The public statute, G. S., 63-4, permitting the three municipalities 
concerned to act jointly is not repealed or modified, or its authority in 
any way affected by the supplementary acts under which the purpose and 
policy of the public statute are carried out in the creation of a single 
Airport Authority to serve all three municipalities-obviously the only 
way in which i t  could be done. 

The record itself constitutes a refutation of the theory that the agency 
thus created is an independent corporation, incapable of performing the 
public service required of it with respect to Greensboro and High Point, 
or that i t  is not committed by the pertinent statutes to supply the public 
need or convenience thus conceded to be a public purpose, and to the 
accomplishment of which the municipalities are permitted to spend public 
money. The airport itself is conveniently located between these populous 
cities, and they are the immediate beneficiaries of its operation, in so far 
as the convenience of their citizens is concerned, with respect to mail, 
freight and passenger service, in all of which the record shows an amaz- 
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Local Laws of 1941, as amended by chapter 601 of the 1943 Session 
Laws of North Carolina, and shall not be construed as a limitation on 
powers possessed by the county or municipalities involved; but further 
provides that all laws and clauses of laws in conflict with the Act are 
repealed "notwithstanding any charter provision of any city or town 
or any public, local or private act." 

Upon the hearing Judge Sink granted writs of mandamus as prayed 
for, and all of the defendants excepted and appealed. 

Thomas C. Hoyle for W .  C. Johnson, Treasurer of Guilford County, 
appellant. 

H. C. Wilson for Hargrove Bowles, Treasurer of City of Greensboro, 
appellant. 

G. H.  Jones for Lois Welborn, Treasurer of City of High Point, 
appellant. 

D. A'ewton Farnell, Jr., for plaintif, appellee. 

SEAWELL, J. Preliminary to a discussion of the questions involved in 
the appeal, there are certain postulates which must be conceded: 

(a )  The establishment and maintenance of an airport is a public 
purpose within the objects of municipal expenditure. Goswiclc v. Dur- 
ham, 211 N. C., 687, 191 S. E., 728; Turner v. Reidsville, 224 N .  C., 
42, 29 S. E .  (2d), 211; City of Reidsville v. Slade, 224 N.  C., 48, 29 
S. E. (2d), 215. 

(b) I t  is not a necessary expense, however, and debt may not be 
incurred or taxes levied for that purpose without a vote of the people. 
Sing v. Charlotte, 213 N. C., 60, 197 S. E., 151. 

(c) Other conditions favorable, the municipality may appropriate for 
building and maintaining the facility out of funds on hand not obligated 
to other uses. Goswick v. Durham, supra; A d a m  v. Durham, 189 N. C., 
232, 126 S. E., 611; Nash v. Monroe, 198 N .  C., 306, 151 S. E., 634; 
Mewborn v. Kinston, 199 N .  C., 72, 154 S. E., 76; Burleson v. Board of 
Aldermen, 200 N .  C., 30, 156 S. E., 241. 

(d )  The municipal authority to construct, maintain and operate such 
airport may be confided to a municipal corporate authority created for 
that purpose by appropriate legislative action. Turner v. Reidsville, 
supra; City of Reidsville v. Commissioners, supra; Brockenbrough v. 
Commissioners, 134 N.  C., 1, 17, 46 S. E., 28; Webb v. Port Commission, 
205 N. C., 663, 172 S. E., 377; Wells v. Housing Authority, 213 N. C., 
744,197 S. E., 693; Cox v. City o f  Kinston, 217 N. C., 391, 8 S. E .  (2d),  
252; Mallard v. Housing Authority, 221 N. C., 334, 20 S. E. (2d), 281; 
Benjamin v. Housing Authority, 198 S. C., 79, 15 S. E. (2d), 737. 
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ing amount of ''on" and "off" traffic flowing to and from these cities, 
and only remotely to others. I n  connection with the performance of 
these services Greensboro and High Point are given, with Guilford 
County, joint control of the directorate by proportional appointment of 
its members. I n  this situation the contention that the Airport Authority 
is not committed by law to this service and is not an agency of these 
two cities, and that their contributions are mere gifts to an independent 
corporation not charged with carrying out any public purpose or any 
municipal function in which they are directly interested, would hardly 
be accepted as sound. 

I n  Briggs v. Raleigh, 195 N .  C., 223, the only possible community or 
municipal benefit to the City of Raleigh discernible in the transaction 
whereby $75,000 to $100,000 was donated to the fair grounds enterprise, 
and approved by the Court, other than the satisfaction which comes from 
a benevolent action, was the fact that it increased the city's trade or put 
its inhabitants nearer the educational enterprise. 

The appropriation which a municipality may make to an agency of 
this sort on the ground that it is a public purpose is not a loan and is not 
intended to be a lien on its assets. Webb v. Port Commission, supra; 
Wells v. Housing Authority, supra; Mallard v. Housing Authority, 
supra; Briggs v. Raleigh, supra, and cases cited infra. Disposition of 
its property upon liquidation, which is not expected to occur, is a legis- 
lative care when the necessity arises. 

I t  is pointed out that the Airport Act expressly declares the Authority 
to be an agent of Guilford County, but makes no such declaration as to 
Greensboro and High Point. The question of agency, however, must 
be determined from the entire Act and from the actual relation of the 
Airport Authority to the municipal functions of these two cities therein 
established, and the authority given the cities to deal with it, rather than 
from any declaration in the Act, especially one which is obviously not 
intended to be exclusive. Perusal of the Act leaves no doubt that the 
Legislature intended that the Airport Authority should perform for 
Greensboro and High Point all things necessary for the construction, 
maintenance and management of airport facilities, which they each 
might have done independently, but are by public statute (G. S., 63-4) 
permitted to do jointly. The Act, as we have seen, gives these two cities 
participation in the selection of members of the commission, or directors, 
and their replacement and succession-the right to be exercised by each 
city independently of any other authority, and makes frequent reference 
to the duties which the Airport Authority is to perform for these cities. 
I n  section 5-and this should be decisive of the point raised-the Act, 
as amended, gives to Greensboro and High Point full authority to deal 
v i t h  the plaintiff Airport Authority in language which cannot be con- 
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strued otherwise than an acceptance and recognition of the challenged 
agency; indeed, more than that, it does in intent and in effect establish 
that relationship by direct authority to these municipalities to give to 
the agency material and substantial support. See section 5, supra. 

I n  this connection the whole legislation on the subject must be con- 
sidered in pari  mater ia ,  and the provisions of chapter 206, Session Laws 
of 1945, cannot be ignored. This chapter gives complete and express 
recognition of the plaintiff Authority as the agency of Greensboro and 
High Point, as well as of Guilford County; and the authority is given 
each municipality to deal with it, and upon a plebiscite to lend credit 
and to issue bonds and raise money for its support. The statutes creat- 
ing the agency (chapter 98, Public-Local Laws of 1941, and chapter 601, 
Session Laws of 1943) are cited in chapter 206, supra ,  and their author- 
ity is there expressly preserved. The significance of this later statute 
lies in the fact that it does not in itself create the agency, but recognizes 
its creation under the former statutes and the purpose of its creation, 
and authorizes  these municipal i t ies  to  deal w i t h  i t  and g i ve  i t  aid.  Since 
these cities are given authority to raise money by taxation and expend 
i t  in aid of plaintiff agency, the authority is adequate to appropriate 
for that purpose from surplus and uncommitted funds already on hand. 
B d a m s  v. D u r h a m ,  supra. I t  is true they are not proceeding under this 
statute to raise the funds, but that does not diminish the authority given 
to deal with the agency when they have the funds which may be applied. 

Supplementing what has been said about the complete control of 
counties, cities and towns by the Legislature from which their powers 
are derived, me might refer to some of the "set-ups" which have met our 
approval and compare them with similar features of the act under 
review. 

The Morehead Port Commission was created by chapter 75, Private 
Laws of 1933, and the act of creation was reviewed in W e b b  Y. P o r t  
Commiss ion ,  supra. Perusal of the Act-which is largely recapitulated 
in the case cited, will show that there is no control whatever of the Port  
Commission given to the governing body of Morehead City except that 
given through the appointment of members of the Commission; and 
yet the Court upheld the provision permitting financial aid to be given 
by Morehead City on the principle of its interest in the public purpose 
being served. 

By chapter 271, Private Laws of 1899, a corporation known as "The 
Board of Water Commissioners of the City of Charlotte" was created 
to carry on that function for the city. Apart from the appointment of 
the members of this board by the Aldermen of Charlotte, there is not a 
vestige of control given to the city, unless the privilege of locating 
hydrants and paying for their installation and upkeep could be so con- 
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sidered. Not only did it take away all the powers of the City Board of 
Aldermen in  the premises and give them to the newly created corpora- 
tion, but the statute provides that the acts of the Water Commissioners 
shall be deemed the acts of the municipality. The law mas amended by 
chapter 196, Private Laws of 1903, and came under review here in 
Brockenbrough  z. Charlot te ,  supra.  Commenting on this law in the 
cited case, Just ice  Connor,  speaking for the Court, says: 

"It is clear that the Legislature may, in aid of municipal government, 
or for the purpose of discharging a n y  munic ipa l  functions,  or for any 
proper purpose, create municipal boards and confer upon them such 
powers and duties as in its judgment may seen1 best." (Italics ours.) 

I n  other instances the Legislature has gone further and has completely 
committed municipal functions to a legislative board or corporation 
without any control of the governing body of the county, and yet the 
county is required to furnish the finances. I I u n e y c u t t  c. Comrs. ,  182 
N .  C., 319, 109 S. E., 4, dealt x-ith a situation of that kind and found 
abundant support for its approval in the cases cited 011 p. 321. 

The municipalities represented here have attempted to appropriate 
funds to a public purpose served by a statutory agency in whose appoint- 
ment they participate and whose benefits are laid upon their threshold. 
The technical objections to the form of the statute do not outweigh the 
presence of that reality which the law and the decided cases have al~xays 
sought as the determining factor-the relation of the municipality to 
the public purpose to which it lends its support-the practical satisfac- 
tion of the municipal need felt by its inhabitants. I f  the statute creat- 
ing the Airport Authority has defects which merit legislative or judicial 
attention, they are not before us on this appeal. 

Unquestionably the immediate future of civil aviation will bring to 
us results undreamed of; transportation of mail, passengers and freight 
will reach proportions hitherto thought impossible. Already we have 
in this method of travel and transportation a rival of all other means 
now employed; and an opportunity which these cities, amongst our 
largest and most prosperous, can no more afford to lose than we can 
afford to deny to them except upon cogent reasons. 

I n  affirming Hesse v. Rath, 224 App. Div., 344, 230 N. Y. Supp., 676, 
249 S. Y., 436, 164 N. E., 342, the Court, speaking through Cardozo,  
C h .  J., says : 

"A city acts for city purposes when it builds a dock or a bridge or a 
subway. . . . I t s  purpose is not different when it builds an airport. 
. . . Aviation is to-day an established method of transportation. The 
future, even the near future. will make i t  still more general. The city 
that is without the foresight to build the ports for the new traffic may 
soon be left behind in the race of competition. Chalcedon was called 
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the city of the blind, because its founders rejected the nobler site of 
Byzantium lying at  their feet. The need for vision of the future in the 
governance of cities has not lessened with the years. The dweller within 
the gates, even more than the stranger from afar, will pay the price of 
blindness." 

We have been cited no provision of the Constitution, and we find 
nothing in the statutes, which would justify us in raising a judicial bar 
to the appropriations which the municipalities have sought to make for 
the accomplishment of this widely recognized public purpose, or justify 
reversal of the judgment entered in the Superior Court. The defendants 
are acting in a ministerial capacity and are amenable to the writs 
demanded. 

The judgment is 
Affirmed. 

BARNHILL, J., concurring in part and dissenting in par t :  I concur 
in the conclusion that the judgment below, in  so far as it requires the 
treasurer of Guilford County to pay to plaintiff the amount appropriated 
to its use by the commissioners of Guilford County, must be affirmed. 
I n  my opinion, on this record, the appropriations made by Greensboro 
and High Point are nothing more or less than gifts or grants in aid 
which these municipalities have no legal right to make. For that reason 
plaintiff is not entitled thereto. As to them the judgment should be 
reversed. 

The plaintiff corporation was created by and draws its authority from 
a Special Act of the Legislature, ch. 98, Public-Local Laws 1941. Hence 
the general statute, G. S., 63-4, which authorizes counties and cities 
jointly to establish and maintain an airport is not pertinent and has no 
bearing on the question here presented. About the other postulates 
initially listed in the majority opinion, in so far  as they may affect 
decision here, there is no divergence of opinion. 

I t  is conceded in the majority opinion that a municipality may expend 
its funds only for a public purpose and that "public purpose" when 
used in connection with the expenditure of municipal funds refers to 
such public purpose within the frame of governmental and proprietary 
powers given to the particular municipality, to be exercised for the 
benefit, welfare and protection of its inhabitants and others coming 
within the municipal care. 

Thus we seem to be agreed that the appropriation of public money is 
permissible only when i t  is within the functional framework and in 
furtherance of the governmental or proprietary activities of the particu- 
lar municipality and that to constitute a public purpose the objective 
must be directly connected with the local government and tend to pro- 
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mote the general welfare of the residents of the corporate community. 
Williamson v. H i g h  Poiwt, 213 N. C., 96, 195 S. E., 90 ; Davis v. City  of 
Taylor, 67 S. W. (2d), 103, 123 Tex., 39. That is, it must be a corpo- 
rate purpose directly connected with the local government and having 
for its objective the promotion of the public health, safety, morals, 
general welfare, security, prosperity or contentment of the inhabitants 
or residents within the political division from whence the revenue for 
its support is derived. Green, v. Frazier, 176 N.  W., 11, 44 N. D., 395; 
Lott v. City of Orlando, 196 So., 313, 142 Fla., 338; Platte Valley Public 
Power and Irrigation Disk. v. Lincoln County, 14 N .  W.  (2d), 202. 

So then, as we are agreed upon the applicable general principles of 
law, the legality of the appropriations made by High Point and Greens- 
boro for the benefit of plaintiff is to be determined by the facts appear- 
ing in this particular case. 

Briefly the pertinent facts are these: 
1. The 1941 Legislature, by Special Act, ch. 98, Public-Local Laws 

1941, created the plaintiff corporation as an instrumentality and agent 
of Guilford County. As such agent or instrumentality it was given 
power to acquire property and maintain, operate, and regulate airfields 
within Guilford County, and it was required to make detailed annual 
reports to the county board of commissioners. 

2. The Special Act provides for a governing board composed of five 
citizens of Guilford County. The board of commissioners of Guilford 
County was empowered to select three members of said board, one from 
High Point, one from Greensboro, and one from the county at  large. 
Greensboro and High Point are granted the privilege of selecting one 
each. 

3. At  the time of the adoption of said Act and thereafter Guilford 
County owned and operated an airport within the county. The board 
of commissioners of said county in April, 1942, "decided to carry out 
the provisions of said Act and activated said Greensboro-High Point 
Airport Authority." To that end the county conveyed all its airport 
property to plaintiff authority and thereafter operated its airport facili- 
ties through the plaintiff, its corporate instrumentality and agent. 

4. I n  1943 the 1941 Special Act mas amended. Ch. 601, Session Laws 
1943. By said amendment plaintiff mas (1) granted all the powers 
given to counties or municipalities by general statutes relating to air- 
ports, ( 2 )  authorized, with the consent of Guilford County, to issue 
notes, bonds, and other securities and to execute mortgages and deeds 
of conveyance, and (3) to deny to or withclraw from any other person 
or corporation the right to operate an airport within Guilford County. 
Thus Guilford Tvas given a greater measure of control over the corporate 
activities of plaintiff. 
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5. Greensboro and High Point are cities within and are a part of 
Guilford County. As such they, together with the rest of Guilford, 
receive direct benefits from the o~era t ion  of the airuort. But it does 
not appear that either furnished any part of the property, real or per- 
sonal, used by plaintiff in maintaining the airport facilities. They did 
not "join with" Guilford in activating plaintiff. - - 

6. Neither city exercises any control over plaintiff. I t  may continue 
its operations or cease so to do and convey its property or liquidate its 
assets without let or hindrance from them; and in the event of liquida- 
tion they would have no claim to any part of its assets. 

7. I t  is alleged in each complaint that plaintiff authority is the 
corporate instrumentality and agent of Guilford County. But it is not 
alleged or stipulated by the parties or found by the court that plaintiff 
is the instrumentality of either city. 

So then, briefly stated, we have this situation. Guilford County, 
through a corporate agency is maintaining airport facilities in Guilford 
County. I t  furnished the necessary property and is making contribu- 
tions toward its maintenance or enlargement. High Point and Greens- 
boro each hare appropriated funds to be paid to plaintiff to be used for 
capital improvements. 

I s  plaintiff as a matter of law entitled to the funds thus appropriated ? 
The divergence of opinion arises here. 

Under some circumstances a municipality may make a contribution 
to a wholly independent and unrelated corporation for a particular pur- 
pose such as to procure the location of some public institution within 
or near its bounds. Briggs v. Raleigh, 195 N. C., 223, 141 S. E., 597; 
Anno. 46 A. L. R., 679, 698, 737. Such occasions are rare-and this is 
not one of then?. Ordinarily public money is expended in furtherance 
of governmental and proprietary objectives either directly by the munici- 
p a l  authorities or indirectly through corporate agencies. 

We are agreed that the niaintenance of an airport is a "public pur- 
pose" in which a municipality may engage for and in behalf of its 
citizens either directly or through the agency of an "adjuvant" corpora- 
tion. So then. concededly, decision here rests squarely upon the question 
whether plaintiff is the instrumentality or agent of High Point and 
Greensboro. This is the crux of the case. 

I n  answering this question in the affirmative the majority opinion 
reasons thus : Plaintiff is operating an airport in Guilford County which 
serves the residents of High Point and Greensboro. These cities have 
statutory authority to operate airports and they are mentioned "fre- 
quently" in the Special Act creating plaintiff. Therefore, although 
plaintiff, by express provisions of the Act creating it, is made the instru- 
mentality and agent of Guilford County only, it is in fact also the 
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corporate agent of these two cities. I t  being their agent, they may 
appropriate funds for its support. 

I n  my opinion the conclusion is a n o n  sequi tur .  The Act under which 
plaintiff operates makes it the corporate agent of Guilford County. 
E z p r e s s u m  facit  cessare taciturn. 

The county alone exercises supervisory control. While the existence 
of the right of control in the principal or parent corporation is not an 
absolute essential, its existence in the one municipality to the exclusion 
of the ~ t h e r s  is significant. Ezpress io  u n i u s  est  exclusio alterius. 

I readily concede that under G. S., 63-4, High Point or Greensboro, 
either separately or jointly with Guilford County, may acquire and 
maintain an airport and use nontax funds for that purpose without first 
submitting the question to the voters for their approval. The point is 
t h e y  have  n o t  u n d e r t a k e n  to  do so. When Guilford County elected to 
seek special legislative authority to operate its airport through a corpo- 
rate agency it elected to act alone and not in co-operation with other 
municipalities. 

Of course High Point and Greensboro receire direct benefits from the 
operation of theairport. They are component parts of the county which 
was created for the very purpose of serving its people, includilig those 
residing within the two cities. Any governmental or proprietary activity 
of the county naturally reacts to their advantage. But the mere fact 
the airport is an instrumentality of Guilford, is located near these two 
cities, and the county thus renders a service for them which they could 
provide for themselves does not make i t  their agent or warrant the con- 
clusion that the operation of the airport is within the compass of the 
cor~ora te  activities of these cities or either of them. 

When we adopt the majority view, read into the special statute an 
intent it does not express, and hold to the contrary, we in effect declare 
that every activity of a county constitutes a "public purpose" for each 
and every town or city within its bounds. 

A municipality is not the giver of gifts. Br iggs  v. Raleigh,  supra. 
Eren with express legislative authority it cannot pay gifts or gratuities 
out of public funds or assume any function which is not within the 
compass of its own corporate activities or usual or necessary powers. 
B r o z w ~  c. Comrs. ,  223 N. C., 744, 20 S. E. (2d), 104; X a d r y  v.  Xcotland 
ATecF;, 214 N .  C., 461, 199 S. F,., 618 ; W i l l i a m s o n  v. H i g h  P o i n t ,  supra; 
38 Am. Jur., 55, sec. 395, and 91, sec. 399. I t  must confine itself to the 
llusiness of government for which i t  was created and its proprietary 
poners are to be exercised primarily for the advantage of the compact 
community. A s b u r y  v. Alhernarle. 162 N .  C., 247, 78 S. E., 146. 

A public auditorium, A d a m  a. D u r h a m ,  189 K. C., 232, 126 S. E., 
611. or a public library, Westbrook v. Sou thern  P ines ,  215 N .  C., 20, 
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1 S. E. (2d), 95, within Greensboro is as to that municipality a public 
purpose. While High Point may maintain an auditorium or library 
for itself, I assume no one would seriously contend that it could appro- 
priate funds in  aid of such institution in Greensboro. I t  seems to me 
to be equally illogical to say that High Point and Greensboro can make 
a grant or gift to maintain the corporate agency of Guilford. When we 
so hold we go a full bowshot further than this or any other court has 
heretofore gone. 

The cases cited in the majority opinion sustain the position that a 
municipality may act through a corporate agency, which is conceded. 
No one of them, however, has any bearing on the question of the legality 
of the proposed appropriations. 

Briggs v. Raleigh, supra, is more nearly in point, but that case is 
easily distinguishable. There the appropriation or contribution was 
made to obtain the location of a public institution near the boundary 
of the city and comes within the principle enunciated in  the line of 
decisions there cited. Anno. 46 A. L. R., 679, 698, 737. 

The 1945 amendment, ch. 206, Session Laws 1945, is an enabling Act. 
Whether the Legislature may thus empower the cities named to lend their 
credit to and guarantee the obligations of the plaintiff is not before us 
for decision. I t  contains no provision which alters or attempts to alter 
the then existing status of plaintiff in its relation to these cities, and it 
expressly provides that nothing therein contained shall be construed to 
repeal any of the provisions of the 1941 Act, one of which makes plaintiff 
an agent of Guilford County. 

Even if i t  be conceded that this amendment in  effect authorizes 
Greensboro and High Point to adopt plaintiff as their instrumentality 
and agency the fact remains the plaintiff has not elected to so allege, 
and i t  is not so found or stipulated although expressly denied in the 
further answers. 

As to High Point there is another serious question. It adopted a 
1945-1946 budget in part as follows: 

"Special appropriations are hereby made out of monies derived from 
the sale of properties and the amount appropriated to Greensboro-High 
Point Airport Authority is for construction of capital improvements 
and in the sum of $25,000." 

Ordinarily cities obtain funds with which to buy property through 
taxation. When tax money is used to purchase property and the prop- 
erty is sold, the money received therefrom is in a legal sense derived 
from taxation. The conversion and reconversion do not change its 
essential nature as tax money. 

The appropriation, as required by statute, G. S., 160-434, specifies the 
source of the money for its payment-proceeds from the sale of prop- 
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erty. I t  must be made, if at all, as directed. The parties stipulate: 
". . . and the city of High Point has on hand funds not derived from 
ad valorem taxes as aforesaid with which to pay the aforesaid appro- 
priation." 

I s  this a stipulation of fact that the property sold was not purchased 
with tax money, or an erroneous conclusion that proceeds from the sale 
of property which was acquired through taxation are not derived from 
ad valorem taxes? I t  is not clear the parties meant the first. I t  would 
seem to be the latter. I n  any event it is left in  serious doubt and for 
that reason plaintiff has not shown a clear legal right to this appro- 
priation. 

I n  filing this opinion I have sought merely to state the reasons why 
I cannot concur in the conclusion of the majority. I n  the light of what 
I have said it has been thought advisable to amplify the majority opinion 
by way of reply and further argument. Even so, I have no desire to 
engage in a running debate. As I have expressed my understanding of 
the law as applied to the facts appearing in this record I am content. 
I add only this : 

(1) I t  is now contended that although plaintiff was created and 
activated under a special Act which defines and limits its authority we 
may apply the general statute. 

( 2 )  The majority opinion as originally drafted is bottomed on a 
fact which is neither alleged in the complaints nor stipulated in the 
agreed facts, but which is expressly denied in the answers. To warrant 
relief in a mandamus proceeding there must be allegation and proof or 
admission sufficient to  disclose a clear legal right to the relief demanded. 
Here i t  is granted on a fact which is specifically denied and unrefuted 
by allegation or finding of fact. 

( 3 )  Now it is said that we are dealing with agencies and not agents, 
and that plaintiff is an agency which "serves the convenience" of 
Greensboro and High Point, and this is sufficient to justify and author- 
ize the appropriations. This, to my mind, is notable for its novelty. 

(4) Neither the financial condition of plaintiff nor the rosy future 
of aviation, separately or in combination, justifies tKe appropriations. 

(5) I n  Webb v.  Port Commission the right of Morehead City to 
make contribution toward the support of the Port  Commission was not 
a t  issue. Brockenbrough v.  Charlotte is similarly distinguishable. The 
other authorities cited are so different factually they have no applica- 
tion here. 

I t  may be that upon proper allegation and finding the 1945 amend- 
ment, ch. 206, Session Laws 1945, could be given an intent and meaning 
that would support an affirmance. Be that as it may, on this record the 
plaintiff, in my opinion, has failed to show a clear legal right to the 
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relief demanded as against Greensboro and High Point. Hence I vote to 
affirm the judgment in the case against the treasurer of Guilford County 
and to reverse as to the treasurers of High Point and Greensboro. 

The further reformation of the majority opinion comes so late i t  
leaves me no time within which to make this dissent conform to its 
outline without causing undue delay in final decision. I must rest con- 
tent with its present form. 

WINBORNE, J., joins in this opinion. 

DENKP, J., concurring : The Greensboro-High Point Airport Author- 
i ty was created as an agency of Guilford County by chapter 98 of the 
Public-Local Laws of 1941. The agency was created for the purpose of 
operating and maintaining an airport formerly owned and operated by 
Guilford County, which airport is located about equidistant from 
Greensboro and High Point. The corporation or agency created by the 
above Act derives its powers from the Act and the amendments thereto, 
as well as from the general law. See section 9 of the Act set out in the 
majority opinion. This fact, however, does not prevent the operation, 
expansion and maintenance of the airport by such agency from being for 
a public purpose, as declared by the general law. G. S., 63-5. Turner 
v. Reidsville, 224 N. C., 42, 29 S. E. (2d), 211; Reidsville v. Slade, 224 
N .  C., 48, 29 S. E. (2d), 215. 

While strictly speaking the Greensboro-High Point Airport Authority 
is an agency of Guilford County, it operates and maintains an airport 
primarily for the benefit of the City of Greensboro and the City of 
High Point, and is authorized by the Act of its creation to contract with 
said municipalities. No doubt the primary purpose in creating the 
Airport Authority was to establish and maintain adequate airport facili- 
ties for these two cities, in lieu of the establishment of separate airports 
by the respective municipalities or for the establishment of a single 
airport under the general law by the joint action of the municipalities 
to be served. G. S., 63-4. 

I think that chapter 206 of the Session Laws of 1945, authorizes the 
City of High Point, the City of Greensboro and Guilford County to 
contribute to the support, expansion and maiiltenance of the Greensboro- 
High Point Airport, now operated by the Airport Authority. The 
governing boards of the respective municipalities named in this Act 
cannot levy an ad valorem tax for the support, expansion or maintenance 
of an airport, without a vote of the people. Sing v. Charlotfe, 213 N .  C., 
60, 195 S. E., 271. This Act, however, provides that these respective 
municipalities "may levy an annual ad valorem tax for the promotion, 
purchase, operation, repair, maintenance, expansion or construction of 
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airports, airport facilities, equipment, buildings and parking areas in 
Guilford County, provided a majority of the qualified voters in the 
respective political subdivisions approve same a t  an election called and 
held for any or all of said purposes." The Act further authorizes the 
municipalities which are parties hereto, to enter into an agreement or 
contract with the Greensboro-High Point Airport Authority for receiv- 
ing, administering and expending any funds obtained under authority 
of the Act. An election in which the qualified voters might approve the 
levy of an ad valorem tax for the purposes authorized in the Act, would 
not affect one way or the other the right of the respective governing 
boards to contract with the Greensboro-High Point Airport Authority 
relative to the expenditure of the tax funds. I think when the General 
Assembly authorized Greensboro, High Point and Guilford County to 
contract with the Greensboro-High Point Airport Authority for the 
expenditure of funds raised by ad valorern taxes, it gave these munici- 
palities the power to contract with said Airport Authority for the de- 
velopment of the Greensboro-High Point Airport and to appropriate any 
unappropriated funds in the treasury of the respective political sub- 
divisions for that purpose, provided such funds were derived from sources 
other than taxation. 

I n  this jurisdiction a municipal hospital is held not to be a necessary 
governmental expense. Nevertheless, if a municipality has funds in its 
treasury, derived from sources other than taxation, such funds may be 
expended for the support and maintenance of a municipal hospital. 
Xash v. Monroe, 198 X. C., 306, 151 S. E., 634. 11 city may use funds 
on hand for a public purpose, without the approval of the voters, pro- 
vided the funds were obtained from sources other than taxation. Burle- 
son v. Board of Aldermen, 200 N. C., 30, 156 S. E., 241; ~lfewborn v. 
Kinston, 109 N.  C., 72, 154 S. E., 76; Adams I:. Durham, 189 X'. C., 
232, 126 S. E., 611. 

I t  is stipulated that the funds appropriated by the respective munici- 
palities which are parties hereto, were derived from sources other than 
taxation. We are bound by the record. 

The imposition of a tax is not involved. The funds appropriated are 
already on hand a n d  the expenditure thereof will impose no further 
liability on the respective municipalities. Xoreouer, the expenditure of 
the funds is restricted to capital improvements at the Greensboro-High 
Point Airport. This is in conformity with the provisions of the 1945 
Act. which authorizes the n~unicipalities and the Airport Authority to 
contract as to the expenditure of any sums received from the municipali- 
ties and expended by the Sirport  Authority. Therefore, I vote to affirm. 
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DANIEL PATTERSON v. DUKE POWER COMPANY AND C. B. COX. 

(Filed 31 January, 1946.) 

1. Carriers § 15- 

Ordinarily a passenger who has obtained a transfer and has safely 
alighted from one urban bus with the intent to transfer to  another is not a 
passenger while traveling on the public street for the purpose of making 
the transfer, so a s  to impose upon the carrier the duty to protect him 
from the hazards of the street. 

When a person attempting to transfer from one urban bus to another 
reaches the second bus as  the driver shuts the door, knocks to attract 
the driver's attention, but receives no recognition of his signal, the rela- 
tionship of carrier and passenger is  not resumed, since he had not entered 
the premises of the carrier, had done nothing to entitle the carrier to 
demand the surrender of his transfer and the carrier had done nothing 
to indicate his acceptance a s  a passenger. 

3. Carriers 5 2lc: Nonsuit held proper in  this action by person injured 
while attempting t o  transfer f rom one urban  bus to another. 

The evidence disclosed that  the plaintiff, attempting to transfer from 
one urban bus to  another along a city street, approached the second bus 
as  the driver closed the door, knocked on the door to  attract the driver's 
attention with one hand resting on the bus, that the bus moved off and 
then gave a sudden lurch causing plaintiff to fall, resulting in  injury when 
plaintiff was struck by the rear wheel. Plaintiff contended that the 
defendant was negligent in  overcrowding the bus so as  t o  prevent the 
driver from seeing whether additional passengers were attempting to 
board by merely turning his head. Held:  There was no causal connec- 
tion between the alleged overcrowding and the accident, and after the 
driver shut the door and started the bus, thus indicating that  the bus 
was taking on no more passengers, his duty was to give attention to traffic. 
and the sudden jerk of the bus to enter the stream of traffic breached 
no duty owed plaintiff, nor was the driver, in absence of notice, required 
to foresee that plaintiff would place his hand on the bus and follow it out 
into the street, and therefore defendant's motion to nonsuit should have 
been allowed. 

APPEAL by  defendant  f r o m  Clement, J., a t  J u n e  Term,  1945, of 
GUILFORD. 

Civil action to  recover damages f o r  personal injuries. 
O n  o r  about  1 May,  1944, plaintiff boarded one of defendant's electric 

passenger trolleys a t  a point  o n  E a s t  Marke t  S t ree t  in Greensboro f o r  
t h e  purpose of going t o  Freeman Mil l  Road. I n  order f o r  h i m  t o  com- 
plete his  trip, it was necessary t h a t  he  t ransfer  t o  another  bus a t  the 
intersection of M a r k e t  and  E l m  Streets. H e  paid h i s  f a r e  a n d  received 
f r o m  the  motorman a t ransfer  ticket. W h e n  h e  reached t h e  point of 
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transfer, he alighted from the East Market Street trolley, crossed West 
Market Street and walked along Elm Street to the point where the 
Freeman Mill bus was waiting, with the intent to board said bus and 
complete his trip. H e  had his transfer-good only for continuous pas- 
sage on first connecting car or bus from transfer point-in his hand. 

Jus t  as he walked up to get on the bus, the door closed. He  put his 
hand on the side of the bus and began to knock on the bus to attract the 
attention of the driver. The bus was then moving off. The plaintiff 
made one step into the street, the bus suddenly jerked, and plaintiff lost 
his balance and fell so that the rear wheel of the bus ran over and broke 
his right leg. 

I n  respect to his attempt to attract the attention of the driver he 
testified in part : 

"I knocked pretty loud. I knocked two times and then he started 
moving off, that is when I knocked hard. When the door went to I liad 
one foot on the curb and my left hand on the side of the bus. It threw 
me back when it made a sudden jerk . . . I was on the sidewalk when 
the door closed . . . I had my hand resting on the sill and knocked 
on the door with my right hand . . . I stepped out into the street as 
the bus moved off, and I made one step and knocked the second time . . . 
I t  started moving off and I knocked hard, and it moved off and that is 
what threw me with a sudden jerk." 

Issues mere submitted to and answered by the jury in favor of the 
plaintiff. From judgment on the verdict the defendants appealed. 

Armis tead  W.  S a p p  f o r  p l a i n t i f ,  appellee. 
W .  X. O'B. Robinson,  Jr . ,  and R. M. Robinson for defendants,  appel- 

lants. 

BARNHILL, J. Did the court below err in overruling defendant's 
motion to dismiss this action as in case of nonsuit, entered a t  the con- 
clusion of the evidence for plaintiff and duly renewed at the conclusion 
of all the testimony? This is the one question defendant seeks to pre- 
sent on this appeal. 

The plaintiff makes these specific allegations of negligence : 
(1) The operator of the bus permitted his bus to he overcrowded; 
(2 )  He  was unable to see clearly to his right to ascertain whether 

or not additional passengers mere attempting to get on the bus or were 
in the vicinity of the bus without leaning forward or backward or 
making some effort other than simply turning his head; 

( 3 )  He, without ascertaining whether or not plaintiff was standing 
by his bus and without investigating the knock on the door, drove his 
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bus from the loading station in a rapid, careless, heedless, and reckless 
manner; and 

(4) The driver, before the entire bus had left the curb, started in 
such manner as to cause the bus to lunge forward and causing the side 
of the bus to strike the plaintiff. 

How the unlawful overcrowding of the bus, if such be the case, could 
cause the injury complained of we are unable to perceive. Nor can we 
comprehend that plaintiff has cause to complain because the motorman 
declined to accept additional passengers on a bus already filled beyond 
lawful capacity. 

The plaintiff's theory of his cause of action as developed in  the court 
below and as presented here, in fact, is bottomed upon the theory that 
he, while transferring from one bus to the other, was a passenger for 
whose safety and protection defendant was required to exercise a high 
degree of care, and as he was injured, while a passenger, by defendant's 
own bus, defendant is liable. 

Ordinarily the relationship of carrier and passenger terminates when 
the carrier discharges a passenger in a place of safety at the destination 
contracted for or designated by the passenger. Loggins v. Uti l i t ies  Go., 
181 N.  C., 221, 106 S. E., 822; W h i t e  v. Chappel l ,  219 N.  C., 652, 14 
S. E. (2d), 843. Does this rule apply when the passenger has applied 
for and obtained a transfer which entitles him to board another bus at  
the transfer point without additional charge, or is he a passenger while 
passing across and along the public street for the purpose of reaching 
the second bus? 

The great  eight of authority is to the effect that a passenger on a 
steam railroad train, making a necessary transfer from one car or train 
to another, as a part of one continuous trip, does not lose his status as a 
passenger while making the transfer. 

These cases are bottomed on facts and circumstances which bear 
directly upon the status of the passenger during all stages of his journey. 
He  is traveling to a destination specified on the ticket-the contract of 
carriage. The necessary transfer was within the contemplation of the 
parties at  the time of the making of the contract. H e  goes from one car 
or one train to the other on company property, using the facilities fur- 
nished for passengers. The carrier has complete control of its roadbeds, 
stations, platforms, and yards. I t  has the selection, control, manage- 
ment and operation of the whole instrumentalities of carriage and at  
least a limited control over and direction of the passenger. 

Nanifestly i t  would be unjust and unreasonable to apply those deci- 
sions as controlling here without a careful appraisal of the carriage by 
urban streetcar or bus companies as distinguished from that by utilities 
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which operate on their own property under contracts of carriage from 
one specified point to another. 

The very nature of the services rendered by such urban companies 
makes it impossible for them to maintain depots, stations, platforms, or 
grounds for the reception and discharge of passengers. Of necessity 
they accept their passengers from and discharge them on the sidewalk 
and street corner over which they have no control. 

A passenger on a city bus does not buy transportation to a particular 
destination. H e  pays his fare and may ride to the terminus of the bus 
route or he may alight at  any regular bus stop. At his option he may 
have, upon request, a transfer or pass ticket which entitles him to 
embark on some other connecting bus traveling a different route and 
complete his journey to some part of the city not served by the original 
bus. For this transfer there is no additional charge and it is usable, 
within a specified time, at  the option of the holder. 

A transfer ticket such as the one issued here imposes no liability on 
the carrier to make the transfer. The passenger himself a t  his election 
makes the transfer, traveling the course of his own choosing in the 
manner best suited to his own desires, without direction or suggestion 
from the carrier. I n  so doing he is traveling on the public streets where 
he has a right to be independently of his possession of a transfer. 

I n  the interim between leaving one car and offering himself as a 
passenger on another he is just another member of the public, wending 
his way to a particular destination for a particular purpose-to find and 
board a bus going his way. He  is outside the direction and control of the 
carrier on the public highway over which the bus company has no con- 
trol and he is not using any of the facilities furnished for passengers. 
Instead he is exercising his right as one of the general public. 

On the question whether, under such circumstances, the holder of a 
transfer, while going from one bus to another, is a passenger within the 
meaning of the law which exacts of the carrier a high degree of care for 
his safety, there are many dicta but comparatively few decisions. I n  
many instances courts have said he is a passenger when in fact decision 
rested on some other ground. 

A careful examination of these decisions discloses that the plaintiff 
(1) had just alighted from the bus without opportunity to reach a place 
of safety, or (2) had boarded or was in the act of boarding the second 
bus, or ( 3 )  was at the station or on the platform of the carrier, or (4)  
the carrier had undertaken directly or indirectly to control the move- 
ments of the plaintiff. (For a careful and interesting analysis of some 
of these decisions see Va. R. & Powev Co. v. Dresslev, 111 S.  E., 243, 
22 A. L. R., 301.) 
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Still others are bottomed squarely on the conclusion that plaintiff was 
a passenger while passing from one bus to the other. Decision, however, 
is based on particular circumstances taking the case out of the general 
rule. I n  Xowash v. Traction Co., 188 Pa., 618, a portion of track was 
torn up so that the streetcar could not continue on its regular course. 
As a consequence passengers were transferred to another bus beyond the 
break in the track. I t  was held that while being so transferred they 
retained their status as passengers. I n  Powers v. Old Colony St. Ry. Co., 
87 N. E., 192 (Mass.), interruption of the passage of the streetcar by 
work abolishing a grade crossing necessitated the transfer. Here it was 
held that during the transfer under the direction of the company plaintiff 
did not lose his standing as a passenger. 

Giving full consideration to these and like decisions, we are of the 
opinion that sound reason compels the conclusion that ordinarily a 
passenger who has obtained a transfer and has safely alighted from one 
bus with the intent to transfer to another is not a passenger while travel- 
ing on the public street for the purpose of making the transfer, so as to  
impose upon the carrier the duty to protect him against the hazards of 
the street. This conclusion is supported by well-reasoned decisions from 
other jurisdictions. Pugh v. City of Xonroe, 6 So. (2d), 83 (La.) ; 
Coyle v. St. By. Co., 173 N. E., 586 (Mass.) ; Perkins v. Wew Orleans 
By. d Light Co., 53 So., 484 (La.) ; Cory v. Public Service, Inc., 3 La. 
App., 217; Chattanooga Electric By. Co. v. Boddy, 58 S. W., 646; Tiles 
v. Boston BZev. R. Co., 114 N. E., 730; T7a. R. & Power Co. v. Bressler, 
supra; Klovedale v. Ohio Public Service Co., 6 N. E. (2d), 995. 

"The fact that plaintiff had a transfer and intended to pursue his 
journey on another car did not make him a passenger after he had 
safely alighted from and cleared the car on which he had been riding. 
Such relationship did not continue during the time he was walking upon 
the public highway to the car for which he had a transfer. While the 
plaintiff mas walking upon the public highway from the car from which 
he alighted to the car upon which he intended to continue his journey, 
he was not a passenger, notwithstanding the fact that, if he had reached 
the car for which he had a transfer, and had boarded it, the relation of 
passenger and carrier would then have been restored." Va. R. & Power 
Co. v. Bressler, supra. 

Hence plaintiff is not entitled to recover on the theory that defendant 
failed to furnish him protection against the hazards of the street. Under 
such circumstances the defendant owed him no duty it did not owe to all 
others on the sidewalk or in the street. 

The carrier-passenger relationship had not been resumed a t  the time 
plaintiff was injured. He  does not assert that he had actually boarded 
the second bus or that he was in the act of so doing at the time he was 



N. C.] FALL TERM, 1945. 27 

injured. Instead he alleges: "Just as I reached the front door of the 
bus, the driver . . . shut the door." Thereupon plaintiff "then stepped 
to the door and knocked loudly enough for the driver to have easily 
heard him had he been giving proper attention to the care and safety of 
passengers rightfully occupying or desiring to occupy his bus." H e  had 
not entered upon the premises of the carrier and had done nothing which 
entitled the carrier to demand of him the surrender of his transfer ticket 
or the payment of an additional fare, or in any way control his actions. 

A streetcar company owes no duty as a carrier to one who intends to 
take the car as a passenger until the prospective passenger has received 
some recognition from the motorman in answer to his signal for that 
purpose. Keiger v. Utilities Co., 199 N .  C., 786, 155 S. E., 875, Anno. 
75 A. L. R., 285. 

To create the carrier-passenger relationship off the premises of the 
carrier one must do some physical act in regard to boarding the vehicle 
such as an attempt to enter, or his intention must be communicated to 
the carrier's agent in  charge when the physical chance of boarding may 
be accomplished with safety to both parties. Klovedale v. Ohio Publ ic  
Service Co., supra. 

The relation is in force when one, intending in good faith to become a 
passenger, goes to the place designated as the site of departure, at  the 
appropriate time, and the carrier takes some action indicating his 
acceptance as a passenger. Sanchez v. Pac. A u t o  Stages, 2 Pac. (2d), 
845 (Cal.). See also Moss v. Mason C i t y  & Clear Lake R. Co., 251 
N .  W., 627 (Iowa) ; Chesley v. Waterloo R. Co., 176 N. W., 961 (Iowa). 

This is not a case where the plaintiff ('had his foot on the step." 
Clark v. Trac t ion  Co., 138 N .  C., 77; T o m p k i n s  v. Boston EZe?;. R y .  Co., 
87 N .  E., 488 (Mass.). Here the door closed as the plaintiff approached, 
giving clear notice that the bus was taking on no more passengers. NO 
actual effort was made to get aboard and the desire to do so was not 
communicated to the driver at  a time when i t  could be done in safety 
or while the bus was open for the reception of passengers. 

P u g h  v. C i t y  of Monroe, supra, is substantially on all fours. There 
as here plaintiff held a transfer and had reached the bus and was knock- 
ing on i t  in  an attempt to attract the attention of the driver. The bus 
moved off while the plaintiff had her hand on the bus, causing her to 
fall and receive injuries. The Court said: 

"Plaintiff's petition is obviously vulnerable in that it does not 
unequivocally allege that Paulus (the driver) mas aware of her presence 
and from her actions should have known that she wished to take his bus. 
This being true, all the allegations of negligence directed to him fall 
of their own weakness." 
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Having shut the door and started his bus, it was the primary duty of 
the driver to give his attention to approaching vehicles so that he could 
enter the line of traffic with safety to his passengers. The sudden jerk 
of the bus as it speeded up breached no duty defendant owed the plain- 
tiff. Nor was defendant's driver, in the absence of notice, required to 
foresee that plaintiff mould place his hand on the bus and follow it out 
into the street in an attempt to attract his attention. Such prevision is 
not exacted by the law. Tysinger v. Coble Dairy, 225 K. C., 717. 

The plaintiff's injury was most unfortunate. Whether it was the 
result of his own negligence or was just a regrettable accident we need 
not say. I n  any event he has failed to offer evidence tending to show 
that i t  was proximately caused by the negligent or wrongful conduct of 
the defendant. Hence the court erred in denying the motion to disnliss 
as in case of nonsuit. 

Reversed. 

H. JS. JIILLER, ISDITIDUALLY, ASD AS T 4 s  C ~ L L E C ~ O R  
MRS. LAURA l\ScCOSKELL, 

and 
H. JI. JIILLER, IVDIYIDUALLY, AND AS TAX C~LLFCTOR 

OF ASHE COUNTY, Y. 

OF ASI-IE COUSTP, Y. 
TI7. E. JScXEILL AXD VIFE. ASTORIA NcNEILL. 

(Mled 31 January, 1946.) 
1. Taxation 5 4013- 

Where a tax collector accepts checks ill payment of taxes and thrrrupon 
issues t ax  receipts, and such checks are  returned unpaid without negli- 
gence on the part of the tax collector in presenting them for payment, 
and the tax collector thereupon immediately correct3 his records. G. S., 
103-382, and settles with the comnty for the taxes, h e l d :  the tax collector 
may institute nn action under G. S., 10:-414, to enforce the tax lien. 

2. Taxation § 40d- 

In  an action by a political subdivi-ion to enforce a lien for taxes wider 
G. S., 105-414 no statute of limitations is applicable. since the sorereig.11 
is not nieiltionecl thereill and the maxim 111*11111)2. tcnzpus occur~if w g i  
applies. 

3. Same-In action under G. S., 105-414, limitations prescribed by C. S.. 
441 and 8037, are not applicable. 

Plaintiff, as  tax collector, accepted checks in pnjnient of taxes. The 
checks were returned unpaid and plaintiff instituted this suit under G. S , 
103-414. Defendants l>leaded the 15 mollthh and 24 mollths btatutes of 
limitation, C. S., 5037, as  amended, ancl the three-year statute, C. S., 441. 
Held:  The limitations described b r  C. S.. 8037. a \  amended. pertain to 
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the foreclosure of certificates of tax sales and said section was repealed 
by Public Laws 1939. ch. 310, see. 1725, and the three-year statute, C. S., 
141, applies to actions on the unpaid checlis, and therefore, defendants 
having pleaded no applicable statute of limitations, no issues in this 
respect are  presented. 

4. Trial 9 36- 

Issues submitted by the court are  sufficient n7hen they present to the 
jury proper inquiries a s  to all cleterminatire facts and afford the parties 
opportnnity to introduce all pertinent evidence and to apply it  fairly, and 
when the issues submitted a re  sufficient an exception to the refusal to 
submit other issues is untenable. 

5. Taxation 5 40j- 

An action to foreclose a lien for delinquent taxes is in renz and a per- 
sonal judgment may not be obtained against the owner for the amount of 
the taxes. 

6 .  Appeal and Error § 30b- 
Where certain issues submitted are  inappropriate and do not affect the 

rights of the parties, any error in the instructions relating to such issues 
is harmless. 

7. Taxation 5 40j- 

Where in an action under G. 9.. 106-414, the conlplaint describes the 
real estate sought to be foreclosed to enforce the tax lien, the order of 
foreclosure is restricted to the described real estate and so much of the 
judgment a s  authorizes the sale of other lands is in excess of the jurisclic- 
tion of the court. 

APPEAL by defendants f r o m  Alley, J., a t  X a y - J u n e  Civil Term, 1945, 
of ASHE. 

TKO civil actions to  declare a n d  to foreclose t a x  liens under  G. S., 
105-414, formerly C. S., i990, by  vir tue of authori ty  granted under  
provisions of G. S., 105-382, formerly section 1710 of chapter  310 of 
P u b l i c  Lams 1039, consolidated f o r  purpose of t r ia l .  

Allegations substantially these a r e  admitted i n  the  pleadings-which 
a r e  offered i n  evidence. 

1. D u r i n g  the  period f r o m  1 December, 1930, to  1 December, 1936, 
the  plaintiff i n  these actions was, and acted as  sheriff and  tax  collector 
of Ashe County, a body politic and corporate, du ly  created, organized 
a n d  existing under  a n d  by  vir tue of the  laws of the S t a t e  of N o r t h  
Carolina, with the usual  powers prescribed by  statute. 

2. O n  1 Apri l ,  1 9 3 1  and  1932, respectir~ely, Mrs. L a u r a  McConnell, 
defendant i n  the first action, mas t h e  owner i n  fee simple and  i n  posses- 
sion of a certain parcel of land i n  the  Town of Jefferson, Jefferson T o m -  
ship, Ashe County, and  popular ly known as  the  Mounta in  I n n  or M a r t i n  
H a r d i n  Hote l  property, which i n  said years was lawful ly listed by her, 
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and in her name, and assessed for taxation in said county, the taxes 
amounting to $86.94 for the year 1931, and $105.30 for 1932-a total of 
. $192.24. 

3. On 1 April, 1931 to 1934, inclusive, W. E. McNeill and his wife, 
Astoria McNeill, "or either of them," defendants in the second action 
were, and now are the owners in fee simple and possessed of four lots 
in the Town of Jefferson and 130 acres of land in Jefferson Township, 
listed in said years for taxation in Ashe County by W. E. McNeill, and 
of the municipal waterworks system for the Town of Jefferson, more 
specifically described by reference to title deeds to W. E. McNeill and 
wife, Astoria, of record in office of register of deeds of Ashe County, and 
which were lawfully assessed for taxation by the County of Ashe for each 
of the years 1931 to 1934, inclusive. 

Plaintiff further alleges in the complaints in the two actions, respec- 
tively, and, on trial below, offered evidence tending to show: (1) That 
( a )  the taxes so assessed by Ashe County to which the first action relates, 
to wit, the total sum of $192.24, became due and payable on the first 
Monday in October, 1931 and 1932, respectively, the years for which 
same were levied and assessed, and (b) the taxes so assessed by Ashe 
County to which the second action relates, to wit, the total sum of 
$595.43, less $192.24, that is, $403.19 became due and payable on the 
first Monday in October of the years 1931 to 1934, inclusive-the years 
for which same were levied and assessed. (2) That as to the taxes (a )  to 
which the first action relates, W. E. McNeill, son-in-law of defendant 
therein, Mrs. Laura McConnell, executed and delivered to H. M. Miller, 
Tax Collector, on 9 November, 1932, and 7 November, 1933, his checks 
for the taxes sued upon therein, and in this manner undertook to pay 
said taxes for said defendant, and (b) to which the second action relates, 
W. E. I\Ich'eill executed and delivered to H. N. Miller, Tax Collector, 
checks aggregating $595.43 in payment of taxes to which same relates, 
including therein $192.24 in payment of taxes due by Laura McConnell, 
recovery of which is sought in the first action and not in the second 
action. Whereupon (as to both actions) the said H. M. Miller, Tax 
Collector, detached from the tax books the original tax receipts for said 
taxes and delivered them to W. E. McNeill, and duly presented said 
checks to the bank, on which they were drawn, for payment, and same 
were dishonored by the bank for lack of funds to pay same. (3) That 
plaintiff H. M. Miller, in his official tax settlements with the Board of 
Commissioners for dshe County, was compelled to account for, and did 
account for and pay to said county the amount of taxes of defendants 
to which the respective actions relate as hereinabove set forth and 
specified. 
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Plaintiff further alleges (A) that the said taxes to which both actions 
relate, together with such penalty, interest and costs as are allowed by 
law, are now due and owing to plaintiff "on the property above de- 
scribed" after demand, "as will hereinafter more fully appear"; and 
that the lien of the taxes so levied, respectively, attached to the said real 
estate described in the respective actions, and continues until said taxes, 
with penalties, interest and costs, that shall have accrued thereon, shall 
be paid. (B) That plaintiff, as he is informed and alleges, by said pay- 
ment, was subrogated to all the rights of the County of Ashe against 
the respective defendants for the collection of said taxes, and "is expressly 
authorized" by statute (now G. S., 105-382) to maintain these actions, 
respectively, for the collection of same, for which purpose these actions 
are instituted under and by virtue of old C. S., 7990 (now G. S., 
105-414). ,4nd (C)  that plaintiff requests that judgments and liens for 
the taxes whereof recovery is sought be declared to be inferior to the 
rights of purchasers for value, if any, and of any persons acquiring for 
value and in good faith, liens of record with respect to the properties, 
and without knowledge that the checks referred to in these foreclosure 
"suits" had not been collected, or the taxes, for which same were given, 
not paid. 

Defendants, in their respective answers, deny all of the said allega- 
tions of the plaintiff, and (1) by may of further answer: I n  the first 
action, defendant therein avers (a )  that she has no knowledge or infor- 
mation as to the checks alleged to have been executed by W. E .  McNeill, 
on the date stated, in payment of taxes for the years designated, but if 
same were executed, they were not signed by her, and she had no knowl- 
edge that they were unpaid; and (b)  that she has sold her property in 
the Town of Jefferson, known as the Nountain Inn  or Martin Hardin 
Hotel property listed in her name for taxation in 1931 and 1932, and 
did not own same at the time this action was instituted and now has no 
interest in same; and (2)  by way of further answer in the second action, 
the defendants therein aver that on 9 November, 1932, and 7 November, 
1933, defendant W. E. NcNeill executed and delivered to plaintiff his 
checks for the taxes sued on therein-whereupon plaintiff detached the 
original tax receipts for the taxes represented by said checks and deliv- 
ered them to him, and that at the time he executed said checks he told 
plaintiff that he did not have suficient funds in the bank to pay them. 

And defendants, in their respective answers, aver and plead in bar 
of plaintiff's right to recover in each action the eighteen months, the 
twenty-four months and the thirty-six months statutes of limitation. 

And upon the trial below plaintiff offered evidence tending to show 
these facts: That W. E. McNeill, who is son-in-law of Mrs. Laura 
McConneIl, gave plaintiff some checks for taxes of himself and Mrs. 
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McConnell for years 1931 to 1933, one dated 12-22-33 for $110.00, one 
dated 11-9-33 for $179.79 and another dated 7 November, 1933, for 
$304.94, a total of $595.43, each signed by W. E. McNeill, and the deputy 
surrendered the tax receipts to him; that plaintiff took checks to the bank 
several times and there were no funds and the checks have not been 
paid; that when plaintiff settled with the County of Ashe, he accounted 
for those tax receipts ; that when the checks were returned unpaid, plain- 
tiff marked T o t  paid" upon the duplicate receipts in the original tax 
book with respect to taxes of defendants for the years; and that plaintiff 
did not bring any civil action against Mrs. McConnell until the first 
action here was instituted 5 February, 1942. 

And the parties in the second action entered into a stipulation in 
pertinent part, that the taxes on the real estate thereon on which plaintiff 
seeks to obtain a lien amounts to $403.19 ; that the real estate has riot 
been advertised and sold for said taxes; that plaintiff is not the owner 
of any certificate of tax sale, or the holder of any deed under any tax 
sale; that the checks, covering said taxes, executed by defendant to plain- 
tiff were dated 22 December, 1933, 9 Xovember, 1932, and 7 Wovember, 
1933; and that plaintiff failed and neglected to take any action to col- 
lect said taxes until the institution of this, second action here, on 5 Feb- 
ruary, 1942. 

Defendants, on the other hand, offered evidence tending to show that 
plaintiff had failed to make proper entry of nonpayment upon tax books 
when checks were not paid. And defendant McConnell offered in evi- 
dence deed dated 3 September, 1938, and registered 4 December, 1939, 
showing that she had sold the land involved in the first action. 

Identical issues were submitted to, and answered by the jury in the 
two actions, as follows : 

"1. Did the plaintiff immediately upon the return of the checks 
tendered by W. E. McNeill in payment of his own taxes and the taxes of 
Mrs. Laura McConnell for the years 1931 to 1933, inclusive, upon ascer- 
taining that there were not funds in the bank with which to pay said 
checks enter upon the records of dshe County that said taxes had not 
been paid, as alleged in the complaint ? Answer : Yes. 

"2. Was the plaintiff in his settlement with the Board of Commis- 
sioners of dshe County for the taxes of 1931 to 1933 inclusive, required 
by the said Board of Commissioners to account for and pay and did pay 
the sum of $595.43 embraced in the checks of the defendant, W. E. 
McNeill and Laura McConnell for their taxes for the years 1931 to 
1933 inclusive, as alleged in the complaint? Answer: Yes. 

"3. Did the plaintiff institute his action against the defendant for the 
recovery of the amount of taxes he was so required to pay within three 
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years from the time of his cause of action accrued, as alleged in the 
answer ? Answer : 

''4. What amount, if anything, is the plaintiff entitled to recover of 
the defendant, W. E. McNeill? Answer: 2, 

Upon the verdict of the jury the court adjudged in each action that 
"plaintiff restored his tax lien against the property described in the 
complaint by immediately upon return of the unpaid checks, entering 
on the said records that said tax was not paid." 

And, in the first action, the court adjudged (1) that the jud,pent be 
and the same is hereby declared a specific lien upon any and all real 
estate owned by the defendant in Ashe County on 1 October, 1931, and 
1 October, 1932, that has not been conveyed by defendant to innocent 
purchasers for value and vithout notice, but "especially provided that 
this judgment is not a lien upon the property once owned by defendant 
known as the Martin Hardin Hotel property"; and (2)  that in the 
event defendant fails to pay to plaintiff the sum of $192.24, plus certain 
interest and cost, including attorney's fee, within thirty days from date 
of judgment, the commissioner, therein appointed, is authorized and 
empowered to sell said lands at public auction, etc., and make report to 
the court for confirmation, etc. 

And in the second action the court adjudged (1) that the judgment 
be, and is declared a specific lien upon the lands described in the com- 
plaint therein "as well as any other property owned by the defendants 

I 

in the County of Ashe in the years 1931 to 1934, inclusire, which hare 
not been sold and conveyed by the defendants to an innocent purchaser 
for value and without notice of this tax lien," and (2)  that in the event 
defendants fail to pay to plaintiff $403.19, plus certain interest and cost, 
including attorney's fees, within thirty days from date of judgment, the 
conlmissioner herein appointed, is authorized and empowered to sell said 
lands at public auction, etc., and make report to the court for confirnla- 
tion, etc. 

Defendants appeal from the judgment, respectively, and assign error. 

Rowie  8 Rowie f o r  p l a i n t i f ,  uppellee. 
I r a  1'. .Johnsfon and  W. R. Aus f i n  for de fendan f s ,  n p p ~ l l a n f s .  

WINBORNE, J. Appellants in their joint brief say that these cases 
hinge upon the question as to vhether the plaintiff, at the time of the 
institution of these actions on 5 February, 1942, could legally arail 
himself of the provisions and protection of G. S., 105-414. We are of 
opinion and hold that he could do so. 

While in this State taxes are payable in existing national currency, 
any tax collector may, in his discretion and at  his own risk, accept 
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checks in payment of taxes, and thereupon issue tax receipts. And in 
any such case, if the check be thereafter returned unpaid, without negli- 
gence on the part of the tax collector in presenting it for payment, the 
taxes for which the check was given shall be deemed unpaid, and the 
collector shall immediately correct his records and shall proceed to col- 
lect the taxes either by civil action on the check, or "by the use of any 
remedy allowed for the collection of taxes." G. S., 105-382. See Miller 
v. Areal, 222 N .  C., 540, 23 S. E. (2d), 852. The scope of ?he statute is 
all-inclusive, and, under the conditions stated, any existent remedy would 
be available to him. 

One of the remedies then, and now prescribed for the collection of 
taxes is provided in G. S., 105-414, formerly C. S., 7990. This remedy 
is an action in the nature of an action to foreclose a mortgage to enforce 
the tax lien upon real estate by sale thereof under order of court. The 
present actions are instituted under this statute. 

But defendants plead the eighteen months, the twenty-four months and 
the three-year statute of limitation. However, the first two of these 
statutes pertained to the foreclosure of certificates of tax sales of real 
estate, C. S., 8037, as amended by Public Laws 1927, chapter 221, 
section 4, and by other acts of subsequent sessions of the General Assem- 
bly, which section as so amended was repealed by Public Laws 1939, 
chapter 310, section 1725. And the three-year statute, C. S., 441, was 
referred to in the case of Miller v. Neal, supra, in reference to actions 
on the unpaid checks. The present actions are not for the purpose of 
recovering on the checks but are brought specifically under the provi- 
sions of G. S., 105-414, as aforesaid. 

,4nd in this statute no limitation of action is prescribed. However, 
in view of the fact that this statute contains no such limitation, deci- 
sions of this Court have held that the maxim, nullum tempus occurrit 
regi, that time does not bar the sovereign, still subsists as the law, in 
this State, at least in respect to collection of taxes. R. R. v. Comrs., 
82 N.  C., 259; Jones v. Arrington, 94 N.  C., 541; Wilmington v. Cronly, 
122 N.  C., 383, 30 S. E., 9 ;  S. c., 122 N .  C., 388, 30 S. E., 9 ;  Wilming- 
ton v. McDonald, 133 N .  C., 548, 45 S. E., 864; Xezu Hanover County 
v. Whitemnn, 190 N.  C., 332, 129 S. E., 808; Shale Products Go. v. 
Cement Co., 200 N.  C., 226, 156 S. E., 777; Wilkes County v. Forester, 
204 N .  C., 163, 167 S. E., 691; Logan E. G ~ @ t h ,  205 N. C., 580, 172 
S. E., 348; Asheboro v. Morris, 212 N.  C., 331, 193 S. E., 424; Char- 
lotte v. Kavanaugh, 221 N .  C., 259, 20 S. E. (2d), 97. 

We do not intimate, however, that a private individual, such as the 
plaintiff, who is privileged to resort to the provisions of G. S., 105-414, 
may invoke protection in the maxim nullum tempus occurrit regi. But 
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as the statutes of limitation pleaded are inapplicable, further discussion 
of the applicability of other statutes of limitation would be dictum. 

Defendants further assign as error the refusal of the coprt to submit 
issues tendered by them. 

I n  this connection the issues submitted by the court are sufficient 
when they present to the jury proper inquiries as to all determinative 
facts in  dispute, and afford the parties opportunity to introduce all 
pertinent evidence and to apply i t  fairly. Hill v. Young, 217 N. C., 114, 
6 S. E. (2d), 830, and cases cited. See also Lister v. Lister, 222 N. C., 
555, 24 S. E. (2d), 342. When tested by these principles, the issues 
submitted appear to be sufficient. When sufficient issues are submitted, 
there is no ground for exception to the refusal to submit others. Bailey 
v. Hassell, 184 N .  C., 450, 115 S. E., 166. 

Defendants also assign as error certain instructions pertaining to 
answers to the third and fourth issues. I n  view of the inapplicability 
of the three years statute of limitation, the third issue was inappropriate. 
And as to the fourth issue, an action to foreclose a lien for delinquent 
taxes is in rem, and a personal judgment may not be obtained against 
the owner of the property for the amount of the taxes. See Apex v. 
Templeton, 223 N.  C., 645, 27 S. E. (2d), 721, and cases cited. There- 
fore, the fourth issue was also inappropriate. Hence, if there be error 
in  the instruction of the court, as to either issue, it will be deemed 
harmless. 

Defendants also except to the judgments as signed. I n  this connec- 
tion, when compared therewith, it appears that these judgments go 
beyond the scope of the allegations of the complaint. I n  each action 
the complaint describes certain real estate against which order of sale 
for foreclosure of the tax lien is sought. The order of foreclosure is 
restricted to these particular parcels of real estate. And so much of the 
judgments as authorize the sale of other lands is in excess of the juris- 
diction of the court as to the subject of the action. To this extent the 
judgments below are modified. 

Other exceptions have been considered and found to be without merit. 
Modified and affirmed. 
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HOWARD R. HARRISON, ADMINISTRATOR OF MAE GALLATIAT EBY. v. 
F.4ULK CARTER. 

(Filed 31 January. 1946.) 

1. Executors and Administrators § 3- 

Where, after letters of administration have been issued, a will is found 
and probated and letters issued thereon, the letters of administration must 
be revoked, G. S.. 28-31; howerer, all acts done by the administrator in 
good faith prior to the disco\-erg and probate of the will are  valid and 
binding. 

2. Executors and Administrators § 4: Abatement and Revival § 11- 
A cause of action which survives against successor personal representa- 

tives of an estate likewise snrvives in their favor. G. S., 28-172, -181. 

3. Same- 
Upon the revocation of letters the clerk of the Superior Court is required 

immediately to appoint a successor, G. S., 28-33, and the law contem- 
plates a continnity of succession until the estate has been fully admin- 
istered. 

4. Same: neath § 4- 

A cause of action for wrongful death properly instituted does not abate 
upon the death, resignation or removal of the personal representative who 
instituted the action, but the action surrives to his successor. G. S., 1-74. 

6. Same- 

The personal or legal representatire of an estate in instituting an 
action is a formal or nominal, although a necessary, party, and acts in 
the capacity of a trustee or agent for the estate, or for the beneficiaries 
of the estate when the  recovery, as  in case of actions for wrongful death. 
is not an asset of the estate. 

6. Same-Where action for wrongful death is instituted within time al- 
lowed, third successive representative may be made party and maintain 
action. 

The duly appointed administrator of the estate of deceased instituted 
action for wrongful death nithin the time allowecl. More than a year 
thereafter it was diccorered that dereaied had left n will, mhiclr n a s  
duly probated in the state of her residence. On motion of defendnnt in 
the action for wrongful death, an order was entered reroliing the letters 
and directing the adminiitrator to sliow cause, and on the same day an 
administrator c. t. a. was appointed. At the hearing on the motion to 
show cause it  was ordered that the order of rerocation remain in full 
force and effect. Eighteen days thereafter the administrator c. t. a. 
resigned, having made no reports and talien no steps in regard to prose- 
cuting the action. The original administrator a t  the instance of the 
beneficiary of the eqtnte m-as appointed administrator c. t .  u., d. b. n. 
Held: The motion of the administrator c. t. a., d. 6. n.,  that he be per- 
mitted to enter the action for wrongful death as  plaintiff should have 
been allowed. 
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&TEAL by plaintiff from sink, J., at May Term, 1945, of MOORE. 
Civil action for wrongful death. 
1. Mae Gallatin Eby, a citizen of Dauphin County, Pa., died in Xoore 

County, X. C., 24 February, 1942, when the Sand Hill Hotel at Bber- 
deen, N. C., owned by defendant, Faulk Carter, was burned. The 
deceased was a guest of the hotel at the time of her death, and plaintiff 
alleges that her death was caused by the negligence of the defendant. 

2. On 22 January, 1943, Howard R. Harrison, a citizen of Moore 
County, N. C., was duly appointed administrator of the estate of Mae 
Gallatin Eby, by the clerk of the Superior Court of Moore County, and 
gave bond as required by law, and forthwith on 22 January, 1943, said 
administrator instituted this action against the defendant for the wrong- 
ful death of his intestate, Xae Gallatin Eby. The summons and verified 
complaint were served on the defendant. Answer was filed. An amended 
complaint and an amended answer were filed. 

3. Thereafter, about 29 May, 1944, it was discovered that Mae Galla- 
tin Eby left a will, which had been duly probated in Dauphin County, 
State of Pennsylvania, on 30 June, 1942. An exemplified copy of the 
will was filed in the office of the clerk of the Superior Court of Moore 
County, N. C., and duly recorded in the Book of Wills. 

4. On 22 August, 1944, the clerk of the Superior Court of Moore 
County, N. C., on motion of the defendant in this action, entered an order 
revoking the letters of administration issued to Howard R. Harrison on 
22 January, 1943, and ordered Howard R. Harrison to appear before 
said clerk on 5 September, 1944, at  3 :00 o'clock p.m., and show cause, 
if any, why the order of revocation should not remain in full force and 
effect. On the same day, 22 Angust, 1944, the clerk appointed E. J. 
Burns administrator c. t. a. of the estate of Mae Gallatin Eby, and 
issued such letters of administration to him. 

5. The hearing on the motion to show cause was held at the request 
of Howard R. Harrison. on 6 September, 1944, all parties being present 
and represented by their respective attorneys. Whereupon, the clerk 
entered an order to the effect that the former order entered 22 August, 
1944, shall remain in full force and effect, and that the letters of admin- 
istration on the estate of Mae Gallatin Eby heretofore issued to the said 
Howard R. Harrison shall be and remain recalled and revoked, and that 
the letters of adniinistration c. t. a. on the estate of the said Mae Galla- 
tin Eby, deceased, issued to E. J .  Burns, remain in full force and effect. 

6. E .  J. Burns, as administrator c. f .  n. of the aforesaid estate, filed 
his resignation with the clerk of the Superior Court of Moore County 
on 9 September, 1944, and accordingly the clerk accepted the resigna- 
tion. E. J. Burns made no reports, and took no action looking to the 



3 8 I N  T H E  SUPREME COURT. [226 

prosecution of this action against the defendant. I n  his letter of resig- 
nation to the clerk, he stated he was a stranger to the matter and that 
Ben Eby, the sole beneficiary under the will, had requested that his 
personal friend, Howard R. Harrison, be appointed administrator c.  t. a. 
of the estate, and he requested the appointment of Harrison as such 
administrator, which request was also made to the clerk in writing by 
the said Ben Eby. Whereupon, Howard R. Harrison was appointed 
as administrator c. t.  a., d. b. n., of the estate of Mae Gallatin Eby, 
deceased, accepted the appointment, and duly qualified as such admin- 
istrator, and such letters of administration were issued on the day 
of September, 1944. 

7. On 20 September, 1944, Howard R. Harrison, administrator c. t. a., 
d. b. n., filed a motion praying that he be permitted to enter this action 
as plaintiff, reciting the fact that as administrator without the will 
annexed he had begun the action and brought the suit in good faith and 
that under the law he should be and act as plaintiff and prosecute said 
action, as will appear from the records on file in this court. 

The clerk held that since E .  J. Burns was not appointed administrator 
c. t. a. of the estate of Mae Gallatin Eby until after the expiration of 
more than twelve months from the death of Mae Gallatin Eby, and 
Howard R. Harrison was not appointed administrator >. t. a., d. b. n., 
until after the resignation of E .  J. Burns, as administrator c. t. a., this 
action cannot be maintained, and that Howard R. Harrison, adminis- 
trator c. t. a., d .  b. n., cannot legally be made a party to this action, and 
denied the motion and dismissed the action. On appeal to the Superior 
Court, his Honor approved the order of the clerk and confirmed it in all 
respects. From judgment so entered, Howard R. Harrison, adminis- 
trator c. t. a., d. b. n., appeals to the Supreme Court. 

Douglass d2 Douglass and Seawell & Seawell for plaintiff. 
Sharp  d2 Sharp,  U. L. Spence, and Varser, Mcln tyre  & Henry  for 

defendant. 

DENNY, J. The sole question for our determination on this appeal is 
whether or not Howard R. Harrison, administrator c. t .  a., d .  b. n., of 
Mae Gallatin Eby, deceased, has the legal right to be made the plaintiff 
in  this action and to prosecute the same. 

This identical question does not seem to have been passed upon hereto- 
fore by this Court. Nevertheless we think the court below did err in 
signing the judgment denying the motion of Howard R. Harrison, 
administrator c. t. a., d. b. n., of Mae Gallatin Eby, deceased, to be sub- 
stituted as plaintiff in the action. 
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This action, for the wrongful death of Mae Gallatin Eby was duly 
and properly instituted by the administrator of the decedent's estate 
within one year after such death, as required by G. S., 28-173. 

The appellee contends that upon the facts in this case, the Court is 
without power to convert the pending action, that cannot be maintained, 
into a new one by admitting a new party plaintiff, citing Merrill v. 
Merrill, 92 N.  C., 657; Clendenin v. Turner, 96 N. C., 416; Best v. 
Kinston, 106 N.  C., 205, 10 S. E., 997; Hall v. R. R., 146 N .  C., 345, 
59 S. E., 879; Gulledge v. R. R., 147 N. C., 234, 60 S. E., 1134; 8. c., 
148 N. C., 568, 62 S. E., 732; Hall v. R. R., 149 N. C., 108, 62 S. E., 
899; Bennett v. R. R., 159 N.  C., 345, 74 S. E., 883; J. H. Hood, Admr., 
v. Amer. Tel. & Tel. Co., 162 N.  C., 92, 77 S. E., 1094; Reynolds v. 
Cotton Mills, 177 N .  C., 412, 99 S. E., 240. We do not concede that the 
pending action cannot be maintained. Moreover, each of the above cited 
cases is distinguishable from the one here presented. I t  will be observed 
upon examination of the above authorities, that either a new cause of 
action was involved or the original action was instituted by a party 
without legal authority to institute it. That is not the situation here. 
This action was brought by an administrator legally appointed by the 
probate court having exclusive jurisdiction of the subject matter. More- 
over, pending the appointment and qualification of an administrator or 
the probate and filing of a will, a collector may be appointed i n  order 
that an action for wrongful death may be instituted within the statutory 
time. G. S., 28-25; I n  re Palmer's Will, 117 N. C., 133, 23 S. E., 104; 
Gulledge v. R. R., supra. 

I t  is provided by statute in this State, that whenever letters of admin- 
istration have been issued and a will is subsequently probated and letters 
issued thereon, the letters of administration must be revoked. G. S., 
28-31. This same statute, however, provides that all acts by the admin- 
istrator, done in  good faith, are valid. Shober v. Wheeler, 144 N. C., 
403, 57 S. E., 152. 

The acts of administration done prior to the discovery and probate 
of a will, in the due course of administration, "are binding on the parties 
interested in  the estate, including the executor in the will." 21 Am. Jur., 
see. 165, p. 466, citing numerous authorities. Furthermore, i t  is pro- 
vided in G. s., 28-181, "In case the letters of administration of an 
executor, administrator or collector are revoked, pending an action to 
which he is a party, the adverse party may, notwithstanding, continue 
the action against him in order to charge him personally. I f  such party 
does not elect so to do, within six months after notice of such revocation, 
the action may be continued against the successor of the executor, admin- 
istrator or collector in the administration of the estate, in the same 
manner as in case of death." A cause of action which survives against 
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successor personal representatives of an  estate likewise survives in favor 
of successor personal representatives of a n  estate. G. S., 28-172; Susk in  
v. T r u s t  Co., 214 N.  C., 347, 199 S. E., 276. And, where an  action is 
brought to recover assets by "(a general'executor o r  administrator, who 
afterwards dies, resigns or is removed," the action "may be revived in the 
name of his successor." Schouler on Wills, Executors and Administra- 
tors, sixth edition, Qol. 3, see. 2144. While any sum recovered for 
wrongful death is not a part of the assets of the decedent's estate, never- 
theless such sum can only be recovered in the name of decedent's per- 
sonal representative, and must be distributed under the laws of intestacy 
in  this State. G. S., sections 28-173 and 28-176; -Ireill v. Wilson,  146 
N.  C., 242, 59 S. E., 674; B i n e s  v .  Foundation Co., 196 N. C., 322, 
145 S. E., 612; Hanes v. Sou. Public Utilities Co., 191 N .  C., 13, 131 
S. E., 402; Pearson v. Stores Corp., 219 N. C., 717, 14  S. E. (2d), 811. 

Once a personal representative of an  estate is duly appointed, if such 
representative dies, resigns or is removed, the law contemplates a con- 
tinuity of succession until the estate has been fully administered; and 
upon the death, resignation or removal of a personal representative, who 
has properly brought an  action for wrongful death, the action does not 
abate. G. S., 1-74. And Q. S., 28-33, requires the clerk of the Superior 
Court, in all cases of revocation of letters, to appoint immediately some 
rserson to succeed in the administration of the estate. I t  is immaterial 
i n  so f a r  as the continuity of the succession is concerned, whether the 
successor be an  administrator d. b. n., an executor, an idministrator 
c. f . a., an administrator c. t. a., d .  b. n., or a collector. The intent and 
purpose of the law relative to administration of estates is to protect and 
preserve the estate and all rights incident thereto. This is necessarily 
true because beneficiaries of estates must act through personal or legal 
rersresentatives of the decedent's estate, and such representatives in turn 
act under the supervision of probate courts. And while the right to bring 
a n  action for the benefit of an estate or the beneficiary thereof, is given 
by statute to  the personal or legal representative of such estate, such 
representative, though a necessary, is, none the less, a formal or nominal 
party, acting in the capacity of a trustee or agent of the beneficiary of 
the estate. Sherman and Redfield on Negligence, Vol. 4, see. 826, p. 
1874; Baker  v. R. R., 91 N. C., 308; Broaclnaz a. Rroadnaz,  160 X. C., 
432, 76 S. E. ,  216; A v e r y  e. B m n f l e y ,  191 N.  C., 396, 131 S. E., 721. 

Has  the right of the appellant to prosecute this action been impaired 
because the defendant was the movent in obtaining the revocation of the - 
original letters of administration and had a friendly administrator c. t. a. 
appointed as successor to the administrator, and who did not have him- 
self made a party to the action? We do not think so. E. J. Burns held - - 
his letters as administrator c. t. a. of the estate for only 18 days, when 
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he  resigned. It is clearly indicated by him in his resignation that  he 
held his appointment merely as a straw man. H e  stated he was a 
stranger to the proceedings and had done nothing for or i n  behalf of the 
estate. H e  further stated that  he was not the choice of the sole bene- 
ficiary under Mrs. Eby's will, for personal representative of the estate, 
but tha t  the original administrator was the choice of the sole beneficiary, 
and that  he had so indicated his choice in writing to the clerk of the 
Superior Court. Whereupon, Howard R. Harrison, said original admin- 
istrator, was duly appointed administrator c. f .  a., d .  b. n., of said estate, 
and is now acting in tha t  capacity. I t  would be a travesty upon the 
administration of justice if a defendant i n  an action for wrongful death 
could, without notice, obtain the revocation of the letters of a personal 
representatire of an  estate, who had brought an  action against him and 
have a successor appointed who was friendly to the defendant, and 
thereby defeat the action. The lam is not so impotent. "Where an 
executor or administrator has been removed or discharged, the suit 
should be continued in the name of his successor in office." 1 C. J. S., 
see. 112 ( a ) ,  p. 159; Kearns v. Dean, 19 Pac., 817, 77 Cal., 555; Skalski 
v. Ilrieger, 159 N.  E., 851, 26 Ohio App., 186; 1 Am. Jur., see. 177, 
p. 112; 1 C. J., see. 227, p. 145 and p. 149, note 58;  Taylor v. Savnge, 
1 How., 282, 11 1;. Ed., 132; Lunsford c. Lunsford, 122 hla . ,  242, 25 
S., 171;  More v. More, 127 Cal., 460, 59 P., 823; l 'my  Nut .  Bank v.  
Stanton, 116 Mass., 435; Con: v. X a r f i n ,  75 Miss., 229, 36 L. R. d., 800; 
Burlington & -11. R. CO. v. Crocketf, 17 Neb.. 370, 24 X. W., 219; 
Trimmer c. Todd, 52 N .  J. Eq., 426, 28 A., 583; Heywood v. Ogden 
X o f o r  Co., 71 Utah, 417, 266 Pac., 1040, 62 9. L. R., 1232. The appel- 
lant's motion should have been allowed. 

The  judgment of the court below is 
Reversed. 

GEORGE I.. STANSBURP r. GUILFORD COUNTY. 

(Filed 31 J a ~ ~ u a r y .  1946. ) 

I .  Judgments a 33bConsent  jud-merit stipulating that it should be 
without prejudice bars identical claims, but not other claims arising 
on same facts. 

In an action instituted hy taxpayers on behalf of the coniity one of the 
causes alleged was to recover the amount of increase in salary which had 
been paid the chairman of the board of colinty commissioners. The court 
denied the taxpayers recovery on this cnnse and the action mas termi- 
nated by concent judgment which provided that it sho~ id  be without 
prejndice to the legal rights of the pnrties. The comty accepted the 
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proceeds of the judgment entered therein on the other causes of action 
and became a party to the action. I n  a n  action entered simultaneously and 
in which the county treasurer and accountant were made parties a tempo- 
rary order restraining the payment of the increase in salary to the chair- 
man was made permanent by a consent judgment which stipulated that  
i t  should not be binding on the parties in any subsequent litigation in- 
volving the same matter. Held: The prior actions do not bar an action 
by the chairman of the board of county commissioners to recover the 
increase in salary for the months subsequent to the date of the institution 
of the prior actions nor any defenses the county might have to such 
recovery, but does bar the county from seeking to recover a s  a counter- 
claim the increase in salary which had been paid to the chairman prior to 
the institution of the actions, since the prior judgment was not intended 
to preclude claims which were not specifically adjudicated therein eren 
though arising on the facts, but is a bar to  further litigation of the iden- 
tical claims therein determined. 

2. Public Officers § 11-Emoluments of chairman may not be increased 
upon his appointment as manager when no additional duties are 
imposed. 

The resolution of a county board of commissioners recited that the 
chairman for two years previous had been performing the duties of all 
time chairman. and stipulated that he was to continue to devote his entire 
time to county affairs, acting as  whole-time chairman, and that his com- 
pensation thereafter should be $350 per month. G. S., 153-20. Held: 
The resolution imposed no additional duties upon the chairman but was 
solely to adjust the chairman's compensation, and therefore, under the 
facts of this case, the board of commissioners mas without authority to 
increase the salary above that  prescribed by the pertinent statute. (Ch. 
427, Public-Local Laws of 1927.) 

APPEAL by  defendant f r o m  A l l e y ,  J., a t  September Term, 1945, of 
GUILFORD (Greensboro Division). 

Civil action instituted 20 February ,  1944, f o r  the  recovery of $2,600.00 
f r o m  t h e  defendant, alleged t o  be due as  a balance on salary. 

T h i s  cause was heard by  his  H o n o r  upon a n  agreed statement of facts, 
a j u r y  t r i a l  having been waived by  t h e  parties. T h e  essential par ts  of 
t h e  agreed statement of facts  a r e  as  follows: 

1. Chapte r  427 of Public-Local Laws of 1927, ratified 3 March, 1927, 
fixed the salary of the Cha i rman of the  Board  of Commissioners of 
Guilford County a t  $1,800.00 per  annum. 

2. Chapte r  91, Publ ic  Laws of 1927, ratified 7 X a r c h ,  1927, is a com- 
prehensive Act, which applies t o  all  the  counties of the S ta te  and pro- 
vides, among other things, f o r  t h e  appointment  of County Managers. 
Section 5 of .the Act, G.  S., 153-20, reads as  follows : 

" M a n a g e r  A p p o i n t e d  or Des igna fed .  T h e  Board of County Commis- 
sioners m a y  appoint  a county manager  who shall be the administrative 
head of the County Government, and shall be responsible f o r  the admin- 
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istration of all the departments of the County Government which 
the board of county commissioners has the authority to control. He  
shall be appointed with regard to merit only, and he need not be a resi- 
dent of the county at  the time of his appointment. I n  lieu of the ap- 
pointment of a county manager, the board may impose and confer upon 
the chairman of the board of county commissioners the duties and powers 
of a manager, as hereinafter set forth, and under such circumstances 
said chairman shall be considered a whole time chairman. Or the board 
may impose and confer such powers and duties upon any other officer or 
agent of the county who may be sufficiently qualified to perform such 
duties, and the compensation paid to such officer or agent may be revised 
or adjusted in order that i t  may be adequate compensation for all the 
duties of his office. The term 'manager' herein used shall apply to 
such chairman, officer, or agent in the performance of such duties." 

Section 8 of said Act, G. S., 153-23, is as follows: 
"Compensation. The county manager shall hold his office at  the 

will of the board of commissioners, and shall be entitled to such rea- 
sonable compensation for his services as the board of commissioners 
may determine. The board shall also fix the compensation of such 
subordinate officers, agents and employees as may be appointed by the 
county manager." 

3. The Board of Commissioners of Guilford County, on 2 January, 
1939, passed the following resolution : 

"Resolved, that Whereas, the financial affairs of Guilford County 
have increased to such a degree as to require the whole time services of 
the Chairman of this Board, and Whereas, the said Chairman has for 
the past two years been performing the duties of an  all time chairman, 
and Whereas, the compensation which he has received for such services 
has been inadequate : 

"NOW, Therefore, i t  is the desire of this Board that its chairman, 
George L. Stansbury, continue to devote his entire time to the affairs of 
the County acting as whole time chairman under Section 1302 (5) of the 
Consolidated Statutes of North Carolina, and that his compensation be 
fixed at  $350 per month, beginning December 1, 1938." 

The plaintiff did not vote on the above resolution. 
4. That from 2 January, 1939, to 7 December, 1942, the plaintiff 

devoted his entire time to the affairs of the county, acting as whole time 
chairman, pursuant to said resolution. 

5. That from 1 January, 1939, until 31 October, 1941, both inclusive, 
the plaintiff received from Guilford County each month a salary of 
$350.00. 

6. Beginning with November, 1941, until 7 December, 1942, the ex- 
piration of the plaintiff's term of office as a Commissioner of Guilford 
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County, the county paid the plaintiff only $150.00 per month, although 
he continued to act as a whole time chairman during said period. 

7. On 10 November, 1941, Thomas J. Hill  and others, citizens and 
taxpayers of Guilford County, for and on behalf of said county, insti- 
tuted an action in  the Superior Court of Guilford County against the 
plaintiff and other County Commissioners serving a t  that time, to 
recover numerous alleged illegal payments made and authorized by said 
Commissioners. The sixth cause of action in said suit was to recover 
from this plaintiff and the other Commissioners of Guilford County 
the difference between $150.00 per month, the salary paid prior to the 
adoption of the above resolution and $350.00 per month, paid pursuant 
to the terms of said resolution. 

8. St the same time the above suit JTas instituted, the same plaintiffs 
instituted an action against Guilford County, the members of its Board 
of Commissioners, the Treasurer of Guilford County and the County 
Accountant. Simultaneously with the issuing of the summons in said 
action, the court made an  order temporarily restraining and enjoining 
the defendants from making payment to George L. Stansbury, the plain- 
tiff in this action, of any sum in excess of $150.00 per month, as salary 
as Chairman of the Board of Commissioners of Guilford County. This 
temporary restraining order was made permanent by consent of all 
parties thereto, 5 October, 1942, but the judgment contained a stipula- 
tion that said judgment should not be binding on the parties thereto in 
any subsequent litigation involving the same subject matter or any inter- 
est therein. 

9. I n  the cause of action to recover the difference between $150.00 and 
$350.00 per month, paid to this plaintiff from January,  1939, until and 
including October, 1941, the court denied plaintiffs a recovery on this 
part of their claim, and the action mas terminated by a consent judgment 
with a proviso that  said judgment was entered without prejudice to the 
legal rights of any of the parties thereto. 

The plaintiff now seeks to collect as additional compensation the sum 
of $200.00 per month from 1 November, 1941, until 7 December, 1942, 
or a total of $2,600.00. 

The defendant sets up  as a defense and counterclaim, a claim for the 
refund of all sums paid to this plaintiff in excess of $150.00 per month, 
from 2 January,  1939, t o  1 November, 1941, being the identical claim 
litigated in the above action brought by Hill, ef al., against Stansbury, 
e t  al., for and on behalf of Guilford County. To thiq counterclaim the 
plaintiff pleads the three-year statute of limitations. 

The court below held as a matter of law "That C'hapter 91 of the 
Public Laws of 1927, supersedes and repeals, as to the salary of the 
Chairman of the Board of Commissioners of Guilford County, the pro- 



N. C.] FALL TERM, 1945. 45 

visions of Chapter 427 of the Public Laws of 1927;" and that the pro- 
ceedings of the board relative to compensation of the plaintiff were regu- 
lar and authorized by lam, and the plaintiff is entitled to receive the 
additional conlpensation in accordance with the provisions of the reso- 
lution adopted by said board on 2 January, 1939. Judgment was entered 
for plaintiff. Defendant appealed. 

Clifford Prazier, R. R. X i n g ,  Jr., and D. Xewlorz FarneZl, Jr., for 
plaintiff. 

Thos .  C. Hoy le  and R u p e r t  T .  Pickens for defendant.  

DEKKY, J. The judgments entered in the actions referred to in the 
above statement of facts and pleaded by the respective parties in this 
action, are not binding on the parties hereto, except as to the specific 
claims litigated therein. Consequently, the plaintiff has the right to 
pursue his claim against the defendant for alleged additional compensa- 
tion, which claim was not adjudicated in the former litigation. Like- 
wise, the defendant, for whose benefit one of the former actions was 
brought, has the right to assert its defense to plaintiff's claim, notwith- 
standing the decision in such action, which, among other things, involved 
the same legal questions presented on this appeal. 

Chapter 91, Public Laws of 1927, authorizes the Board of County 
Commissioners in any county, to appoint a county manager. The Act 
provides further : "In lieu of the appointment of a county manager, the 
board may impose and confer upon the chairman of the board of county 
commissioners the duties and powers of a manager, as hereinafter set 
forth, and under such circumstances said chairman shall be considered 
a whole time chairman. Or the board may impose and confer such 
powers and duties upon any other officer or agent of the county who may 
be sufficiently qualified to perform such duties, and the compensation 
paid to such officer or agent may be revised or adjusted in order that it 
may be adequate compensation for all the duties of his office. The term 
'manager' herein used shall apply to such chairman, officer, or agent in 
the performance of such duties." 

I t  will be noted that the adjustment of compensation is limited to 
such officer or agent as may be designated in lieu of naming a whole 
time chairman or county manager, and we think the term "manager" 
which shall apply to such chairman, officer or agent, in the performance 
of his duties, is used here to indicate the powers and duties which may 
be conferred upon a whole time chairman, other officer or agent who 
may be acting in lieu of a county manager. 

All the powers and duties of a county manager may be delegated to 
the chairman of a Board of County Commissioners, or other officer or 
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agent of the county, but such duties must be assumed and carried out 
in his capacity as such chairman, officer or agent, and the mere delega- 
tion of such additional powers and duties does not create a new office. 
Otherwise, the question of double office holding would confront us, as 
pointed out in Hill v. Stansbury, 223 N. C., 193, 25 S. E. (2d), 604, 
citing Brigman v. Baley, 213 N. C., 119, 195 S. E., 617. 

No additional duties were imposed upon the plaintiff by the resolu- 
tion adopted by the Board of Commissioners of Guilford County, 
2 January, 1939, which purported to fix the salary of the plaintiff at 
$350.00 per month. The resolution contains the statement that the plain- 
tiff had been performing the duties of a whole time chairman for two 
years prior thereto. Therefore, the primary purpose of the resolution 
was to adjust plaintiff's compensation and not to change or enlarge his 
duties. I t  is conceded that the duties performed by the plaintiff were 
germane to his office, and there is no contention that the plaintiff's 
services were not satisfactory or that the compensation fixed in the reso- 
lution was excessive. The challenge is solely to the authority of the Board 
of Commissioners of Guilford County to pay the plaintiff more than the 
$1,800.00 authorized by chapter 427, Public-Local Laws of 1927. Ken- 
dall ?;. Stafford, 178 N.  C., 461, 101 S. E., 15. 

Conceding, but not deciding, that there is implied legislative authority 
for the payment of additional compensation to the plaintiff, we think 
the Board of Commissioners, of which plaintiff mas a member, was with- 
out legal authority to increase the salary of the plaintiff in excess of that 
expressly fixed by statute. Hill v. Stansbury, supra; Reed v. Madison, 
213 N.  C., 145, 195 S. E., 620; Carolina Beach v. -Mintz, 212 N. C., 578, 
194 S. E., 309 ; Commissioners of Brunswick v. Walker, 203 N. C., 505, 
166 S. E., 385; Kendall v. Stafford, supra; Borden v. Goldsboro, 173 
N.  C., 661, 92 S. E., 694; Snipm v. Winston, 126 N. C., 374, 35 S. E., 
610. The verdict below must be reversed. 

As heretofore stated, the counterclaim of the defendant, pleaded herein, 
was adjudicated in the former action brought by Hill et al. 7;. Stansbury 
e t  al., on behalf of Guilford County and for its benefit. Guilford County 
not only ratified and approved the action of its citizens in initiating 
that action, but accepted the proceeds of the judgment entered therein, 
and became a party thereto. See Hill v. Stansbury, 224 N.  C., 356, 
30 S. E. (2d), 150. We think the proviso in the judgment in the former 
action was not intended to authorize the further adjudication of the same 
claims adjudicated therein, but the judgment was intended to be without 
prejudice to the parties, as to other claims or defenses thereto not 
expressly adjudicated therein, but arising out of the same factual situa- 
tion. Hence, we hold that the defendant by accepting the benefits of the 
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judgment  in the  fo rmer  action is estopped f r o m  asserting the  counter- 
c laim herein pleaded. 

T h e  judgment  of t h e  court below is  

Reversed. 

MRS. FLOYD E. SMITH, DAUGHTER OF GEORGE BRADSHAW McPHEII- 
SON, DECEASED, v. SOUTHERK WASTE PAPER COMPANY, EMPLOYER, 
AND GEhTERAL ACCIDENT FIRE & LIFE ASSURAxCE CORPORA- 
TION, CARRIER. 

( Filed 31 January, 1946.) 

1. Master a n d  Servant 5 55d- 
While the findings of fact by the Industrial Commission, when sup- 

ported by competent evidence, a re  conclusive, the rulings of the Commis- 
sion are  subject to review on questions of law, ( a )  whether the Industrial 
Commission has jurisdiction, ( b )  whether the findings a re  supported by 
the evidence, ( c )  whether upon the facts established the decision is 
correct. 

2. Master and  Servant 55 4a, 39b- 
The generally accepted definition of an independent contractor is that 

he is one who exercises an independent employment and contracts to do a 
piece of work according to his own judgment and method, without being 
subject to  his e n ~ p l o y e ~  except as to the results of his work. 

3. Master and  Servant 5 3 9 b F i n d i n g  of Industrial Commission tha t  
deceased was employee and not independent contractor held supported 
by evidence. 

The evidence tended to show that deceased was a machinist and con- 
tracted to construct a conveyor in accordance with a rough sketch fnr- 
nished by defendant for defendant's waste paper plant, the conveyor to 
be constructed from materials furnished by defendant on the premises 
of another corporation, that  no definite payment was set but that  de- 
ceased was to be paid $1.00 per hour, that deceased would send in a weekly 
statement of the l ~ o u r s  he had worked and the amount he had spent for 
incidentals, and checks for labor and expense, if any, were issued to him 
each week, that  deceased worked regularly each week for five eight-hour 
days and one four-hour day, and had been working for five or six weeks 
a t  the time of the injury. There mas no evidence that any instructions 
a s  to the work were given while the conveyor was under construction, but 
an employee of defendant testified that he made a suggestion about the 
location of grease cups which was complied with by deceased. Held: 
The parties appear to hare treated the contract a s  one of employment, and 
considering all the evidence, it  was sufficient to  sustain the Commission's 
finding that  deceased was an employee and not an independent contractor. 
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4. Contracts § & 

I t  is a well settled prii~ciple of law in the interpretation of contracts 
that in determining the meaning and effect of the terms of a contract, 

its nature and intent are not clear, the constrnction placed up011 
the contract by the parties themselre~ will usually be adopted by thv 
court. 

5. Master and Servant 5 39h- 
Employment colltinuously for five or six weeks in construction of f a c ~ ~ i -  

ties for handling material in defendant's plant may not he held to I,(. 
either casual or not in the course of defendant's business. 

EARNHIIL and WIYUORSE, JJ . ,  dissent 

APPEAL by plaintiff from -411ey, .I., at  September Term, 1945, of 
GUILFORD. Reversed. 

Claim for compensation under the Workmen's Compensation Act for 
the death of George Bradshaw JlcPherson. 

The Industrial Commission found tha t  the deceased was an  employee 
of defendant Southern Waste Paper Company, and tha t  his injury by 
accident, resulting in his death, arose out of and in  the course of his 
employment by the defendant. 

Cpon appeal t o  the Superior Court, the award of the Industrial Com- 
mission was reversed upon the ground that  on the facts found and 
established by the record the deceased was an independent contractor. 

Plaintiff excepted and appealed. 

Wm.  E. Comer for p l a i n t i f .  
drmis tead  TV. S a p p  f o r  defendanls.  

DEVIK, J. The plaintiff's appeal presents the question whether, up011 
the facts shown by the record. and found by the Industrial Commission, 
the plaintiff's intestate was, with respect to the work in which he was 
engaged a t  the time of his fatal  injury, an employee of the defendant 
Waste Paper. Company, or an  independent contractor. The court below 
held that  hc was not an  employee, but an independent contractor, and on 
tha t  ground reversed the award of the Industrial Comn~ission, and denied 
compensation. 

While the findings of fact by the Industrial Comnii~sion. \\-hen sup- 
ported by competent evidence, are conclusive, the rulings of the Commis- 
sion are subject to reriew on questions of law, ( a )  whether the Industrial 
C'ommission has jurisdiction, (b) whether the findings are supported by 
the eridmcc, (c)  whether upon the facts eqtablishecl the decision is 
correct. dyco th  7%.  Coopcr. 202 N. C., 500. 163 S. E., 569; Ruchnnnn 
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c. H i g h w a y  Corn., 217 N .  C., 173, 7 S. E. (2d),  382; Logan v. Johnson, 
218 N .  C., 200, 10 S. E. (2d),  653; Rader v. Coach Co., 225 N .  C., 537. 

The generally accepted definition of an  independent contractor is that  
he is one who exercises a n  independent employment and contracts to  do 
a piece of work according to his own judgment and method, without 
being subject to his employer except as to the results of his work. Ader-  
holt v. Condon,  189 N .  C., 748, 128 S. E., 337; Oreer 1). Construction Co., 
190 K. C., 632, 130 S. E., 739. I n  the recent case of H a y e s  c. E l a n  Col- 
lege, 224 R. C., 11, the distinction between an  employee entitled to 
benefits under the Workmen's Compensation Act and a n  independent 
contractor was discussed and the incidents of those relationships analyzed 
by Just ice  Barnhi l l ,  with citation of numerous authorities. The princi- 
ples of law therein stated seem now to be well settled, but difficulty fre- 
quently arises in  the application of these general principles to the par- 
ticular facts of individual cases. 

I n  the case a t  bar i t  appears from the evidence and findings of fact 
reported by the Illdustrial Commission that  defendant's business was 
tha t  of handling and processing waste paper, and that  the defendant 
engaged the services of the deceased, who was a machinist or millwright, 
to construct a metal conveyor belt to  be used i n  defendant's plant, in the 
course of its business, to convey waste paper to a paper press or baler; 
that  the conveyor, which was 30 feet long and 5 feet wide, was to be con- 
structed from materials obtained from, and on the premises of, the 
Southern Converting Company. a separate corporation dealing in scrap 
metal. Defendant's president had formerly been vice-president of the 
Coar~erting Company. The deceased had not theretofore done any work 
for or been employed by the defendant, but had worked for the Con- 
verting Company. 

As bearing on the question at issue the Industrial Commiqsion reported 
the testimony of a witness, a brother-in-law of the deceased, to the effect 
that  deceased was working by the hour a t  $1.00 an hour, and mas em- 
ployed there 5 or 6 weeks before his injury, "that deceased had no 
written contract with the Southern T a s t e  Paper  Company, and that  
there was no verbal contract." I t  appeared, however, that  this witness 
mas not present when the contract for the construction of the conveyor 
was made, and that he had seen the deceased a t  ~ o r k  on the conveyor belt 
on only one occasion. 

The Industrial Commission also i~lcluded in its report the substance of 
the testimony of the president of defendant Waste Paper Company to the 
effect tha t  he made the agreement with the deceased; that  he outlined 
to him what he wanted done by a rough sketch of the plans, length, width 
and purpose of the conveyor, and worked out the basis on which deceased 
~vould take the job; no definite sum was set, but the deceased agreed to 
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do the work for $1.00 per hour, the defendant to furnish the materials, 
the work to be done on the yard of the Converting Company. This 
witness testified that he had no agreement with deceased, nor did he give 
directions, as to the number of hours a day he should work, when he 
should start or quit, or when he should do specific pieces of work, or 
what help, if any, he should employ; that all he was interested in was to 
have the job done as expeditiously as possible, and that he did not attempt 
to direct the deceased as to details of the work. 

I t  also appeared from the testimony that the defendant had not had 
occasion to employ a full-time mechanic, and did not keep a social 
security sheet for the deceased. The method of payment under the 
agreement was that deceased mould send in each week a statement of the 
number of hours he had worked and the amount he had spent for inci- 
dentals which were entered on the books, and checks for his labor and 
expense, if any, were issued to him each week. Most of the materials 
purchased by deceased for the job were billed directly to defendant. 
Deceased worked regularly each week for five eight-hour days and one 
four-hour day. This continued for five or six weeks. After his death 
check was sent claimant for $40, marked "payment in full for labor by 
George B. McPherson from Dec. 30, 1944, to date of injury." The 
injury occurred 3 :I5 p.m. Friday, January 5, 1945. The work was not 
finished a t  the time of his death. While there was no evidence that any 
instructions as to the work m-ere given deceased while the conveyor was 
under construction, an employee of defendant testified he made a sugges- 
tion about the location of grease cups which was complied with by 
deceased. Defendant's president also testified he was around where the 
work was being done but did not recall giving any instructions as to the 
construction; that he may have talked to deceased about various designs 
but did not recall any specific changes he had suggested to him; may 
have helped him some in picking up parts for him; did not know that 
deceased employed any help, but the understanding was he would be paid 
for any disbursements for help or material. There was no evidence that 
deceaskd had employed any help. 

I t  also was found by the Industrial Commission that the deceased 
maintained no office or organization as a contractor, and that prior to his 
work for the defendant on the conveyor he had worked on several defense 
jobs as an employee for wages. 

We have stated the evidence appearing in the record in greater detail 
than is embraced in the specific findings of the Industrial Commission, 
but in substantial accord therewith. Upon this evidence the Commission 
found and concluded as a matter of law that the deceased was an em- 
ployee of the defendant and not an independent contractor, and awarded 
compensation to the plaintiff under the statute. 
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The question here presented is not without difficulty. The testimony 
of plaintiff's witness that deceased was working for defendant at  an 
hourly wage without written or verbal contract would have tended to 
sustain the conclusion that deceased was an employee within the mean- 
ing of the Act, but for the fact that this witness was apparently not 
informed as to the terms of the contract under which the deceased was 
working. 

On the other hand, the testimony of defendant's president that the 
deceased, who had never theretofore worked for defendant, had contracted 
to do a specified piece of construction work according to his own judg- 
ment and method without being subject to the defendant except as to the 
results of his work, and that a t  the time of his injury he was exercising 
a n  independent employment, not on the immediate premises of defend- 
ant, would seem to support the ruling of the court below that the rela- 
tionship of deceased to the work on which he was engaged at the time 
was that of an independent contractor. However, there are other cir- 
cumstances appearing in the evidence which might be understood to 
militate to some extent against this view, in that they tend to show that 
some control was exercised by defendant over the details of the construc- 
tion. Johnson v. Hosiery Co., 199 N.  C., 38, 158 S. E., 591. I n  this 
situation and as material to the correct answer to the question at issue, 
we note that the parties themselves appear to have treated the contract 
as one of employment only, at  an hourly wage, p-ayable weekly, for an 
indefinite period, and that deceased gave in his time to the bookkeeper 
for entry on the books of the number of hours worked each week, and 
defendant issued to him checks accordingly, marked for labor performed. 
While the conveyor belt was not constructed on the immediate premises 
of defendant, i t  was intended for use in the course of the business of the 
defendant in defendant's plant to facilitate the conveyance of waste 
paper to the presser or baler. I t  is a well settled principle of law in  the 
interpretation of contracts that in  determining the meaning and effect 
of the terms of a contract, where its nature and intent are not clear, the 
construction placed upon the contract by the parties themselves will 
usually be adopted by the Court. Belk's Department Store v. Ins. Co., 
208 K. C., 267, 180 S. E., 63; Hood 21. Davidson, 207 N .  C., 329, 171 
S. E., 5 ;  Pick v. Hotel Co., 197 K. C., 110, 147 S. E., 819; Wearn v. 
R. R., 191 N. C., 575, 132 S. E., 576; Council v. Sanderlin, 183 N. C., 
253 (259), 111 S. E., 365; Harten v. LoffZer, 212 U.  S., 397; National 
Bank of Burlington v. Fidelity & Casualty Co., 126 F. (2))  920 ; Buden 
v. ATeu! York Trust Co., 83 F.  ( 2 ) ,  168; Navy Gas & Supply Co. v. 
Schoech, 105 Col., 374; Fullerton v. U. S. Casualty Co., 154 Iowa, 219; 
Restatenlent Law of Contracts, see. 235 (e) ; 12 Am. Jur., 787. As was 
said by Chief Justice Stacy in Cole v. Fibre Co., 200 N .  C., 484, 157 
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S. E., 857: "In the construction of contracts . . . no court can go far 
wrong by adopting the nnte l i f e m  m o f a m  practical interpretation of the 
parties, for they are presumed to know best what was meant by the terms 
used in their engagements." 

I n  Old Colony T r u s t  Co. v. Oxalza,  230 'Ci. S., 100, i t  was said: "Gen- 
erally speaking, the practical Inte~pretation of a contract by the parties 
to it for any considerable period of time before it comes to be the subject 
of controversy is deemed of grrat, if not controlling, inhence." 

I n  X e y e r  & Sons  Co. v. Gracly, 194 Wis., 615, it was said that in the 
interpretation of a contraci of employment weight should be attached 
to "the construction giren to the contract by the parties themselves 
during the period of its execution; and the acts of the parties which 
indicate their relationship to each other." 

I n  this ~ i e w  we are constrained to hold that there was support in the 
evidence for the finding and conclusion of the Industrial Commissioil 
that the deceased was an employee rather than an independent contractor. 
Nor may the claimant be excluded from compensation on the ground 
that the eniployment of the deceased was "both casual and not in the 
course of the trade, business, profession or occupation of his employer." 
G. S., 97-2 (b).  I n  accord with the interpretation of those terms set 
forth in Johnson v. Hosiery Co., 199 N.  C., 38, 153 S. E., 591, the work 
on which deceased had been employed continuously for five or six weeks 
in the construction of facilities for handling material in defendant's 
plant may not be held to be either casual or not in the course of defend- 
ant's business. Cf. B u r n e f t  2'. Pain t  CO., 216 N. C., 204, 4 s. E. (2d), 
507. 

For the reasons stated me conclude there was error in the ruling of the 
court below, and that the judgment must be 

Reversed. 

BARNHILL and WINBORNE, JJ., dissent. 

33-C REJIEDT COMPANY I-. UBEMPLOPJIET\'T COXPENSATION 
CO;\I1\IISSION O F  KORTH C-4ROLIR'd. 

(Filed 31 Januarx, 1946. ) 

1. Master and Servant § 39d- 
The prorision of the Xorth Carolina Unemployment Compensation Act 

for refund of money is sufficiently broad to cover refwd of money paid 
throngh mistake without raising technical distinctions between roluntarx 
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and involuntary payments, and defense to recovery on the ground that 
there is no remedy for recovery for taxes voluntarily paid is inapplicabk. 
G. S., 96-10 ( e l .  

Section 26. ch. 377, Session Laws of 1943. which enlarges the time withi11 
which the application and refnnd of unemployment compel~szttion t a w <  
map be made from one to three years, is procedural antl relates merely 
to the limitation on the authority of the commission to malie refnnd, and 
therefore giving the statute retroactive effect does not violate ztny consti- 
tutional inhibition. but even if i t  should be considered strictly as  a statute 
of limitations. retroactive effect would not impair obligations of contract. 
or destroy vested rights. and therefore wonld be constitutional. 

3. Limitation of Actions § 3- 

Giving retroactive effect to statutes enlarging the period of limitation 
for the institution of an action or liling of claim does not violate any 
constitutional inhibition when such effect does not impair the obligations 
of contracts or disturb vested rights. 

4. Master and Servant 5 59d- 

Section 26, ch. 377, Session Laws of 1043 (G. S., 96-10 [el ) .  is h ~ 7 d  to 
disclose the intent that its provisions be retroactive as well as prospective, 
and nnder the statute an employer may file claim for refund of tases erro- 
neously paid within three years of payment antl the Commissio~i may make 
refund, even though such refund was precluded nnder the terms of the 
prior statute because more than one year had elapsed from date of pay- 
ment. 

5. Same-- 
Under the facts of this case formal application for refund of tases paid 

held waired, and further, the Commission had authority to make the 
refund on its own initiative. 

APPEAL by defendant f r o m  JeiJ D. Johnson, Jr., Special Judge, at 
Apr i l  Term, 1945, of DURHAM. 

T h i s  is  a controversy without action to determine the  right of t h e  

plaintiff to recover o r  t h e  power of the defendant t o  refund a n  i tem of 

$661.16 erroneously paid as a contribution or  t a x  wi th  respect to  employ- 

ment  f o r  the  year  1940. 

T h e  payment  was made  under  t h e  following circumstances: 

T h e  plaintiff is a n  employing corporation liable to  contributions under 

the  N o r t h  Carol ina Unemployment Compensation Act, and the  defend- 

a n t  is  t h e  S ta te  agency authorized to collect and  receive such contribu- 

tions. 

Effective 1 J a n u a r y ,  1940, the  Congress amended the  Nat iona l  Social 

Secur i ty  Act  so as  t o  exclude wages i n  excess of $3,000 paid t o  a n y  
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individual as "wages7' within the Act. Because of the interrelation 
between the Federal and State taxes and administration, and the neces- 
sity of readjustment, the North Carolina General Assembly enacted 
chapter 320, Public Laws of 1941, excluding from the tax remuneration 
in excess of $3,000 paid to any individual for employment during the 
calendar year 1940. Subsequent to the effective date of these laws, the 
plaintiff paid to the defendant its tax for the period, erroneously includ- 
ing therein tax computed on salary paid to one of its employees in excess 
of $3,000. I t  is admitted in the agreed facts that "the law and regula- 
tions in effect at the time the payment was made did not require the 
payment of taxes on salaries in excess of $3,000, as set forth in 57(a)2 
of said act." 

On 18 December, 1942, plaintiff applied for a refund under section 
14 (d)  of the Unemployment Act. The refund was denied because 
application had not been made within one year from payment of the 
tax, that being the terms of the law as i t  then stood. Subsequently, by 
chapter 377, Session Laws of 1943, section 14 (d)  was amended so as to 
enlarge the time during which application is required to be made, or 
refund made by the Commission on its own motion, to three years. 

Upon these facts the defendant contended that it had no power to 
make the refund; that plaintiff's right to recovery had become barred 
by the expiration of one year from payment, under the one year statute, 
and could not constitutionally be revived by the amendment enlarging 
the time to three years; and that the amendment itself was not intended 
to be retrospective or retroactive, and should not be so construed. The 
defendant, however, expresses a willingness to refund the money if the 
statute can be construed otherwise, and stipulates that judgment should 
be entered for the plaintiff if it should be found that the Commission has 
power to make the refund. 

The pertinent part of the amended statute reads: 
"(d) I f  not later than three years from the last day of the period 

with respect to which a payment of any contributions or interest thereon 
was made, or one year from the date on which such payment was made, 
whichever shall be the later, an employer who has paid such contribu- 
tions or interest thereon shall make application for an adjustment 
thereof in connection with subsequent contribution payments, or for a 
refund thereof because such adjustment cannot be made, and the com- 
mission shall determine that such contributions or interest or any por- 
tion thereof was erroneously collected, the commission shall allow such 
employer to make an adjustment thereof, without interest, in connection 
with subsequent contribution payments by him, or if such adjustment 
cannot be made, the commission shall refund said amount, without 
interest, from the fund. For like cause and within the same period, 
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adjustment or refund may be so made on the commission's own initia- 
tive: Provided, that nothing in this section or in  any other section of 
this act shall be construed as permitting refund of moneys due and 
payable under the law and regulations in effect at the time such moneys 
were paid." 

The parties consider, and so agree, that the sole question involved is 
whether the cited law is intended to be retrospective, and may be retro- 
actively applied for plaintiff's relief. 

The matter was submitted in a controversy without actioil on the 
above facts to Judge Jeff D. Johnson at a regular term of Durham 
Superior Court, and judgment was rendered in favor of the plaintiff 
for the amount demanded. Defendant appealed. 

V i c t o r  X. B r y a n t  for plaintiff ,  appellee. 
Chas. U.  Harris ,  R. B. Overton, and R. B. Billings for defendant ,  

appellant.  

SEAWELL, J. AS a part of its defense, appellant suggests that there is 
no remedy for recovery of tax voluntarily paid. That could only be 
true where the statute fails to provide for a refund under such circum- 
stances, and in a jurisdiction which would regard an action at  law for 
its recovery as a suit against the State, without statutory authority for 
its institution. I n  view of the construction we give the statute, we do 
not find i t  necessary to discuss the point. The Act is broad enough in its 
phraseology to cover refund of money paid through mistake, without 
raising technical distinctions between voluntary and involuntary pay- 
ments. There is no question that the item was erroneously collected or 
paid within the meaning of that term as used in the statute. 

We come to the question whether the statute, as amended, may be 
retroactively applied in favor of appellee's claim. Against this appellant 
interposes the objection that the claim bad been already barred by a 
statute of limitation, and the Legislature could not constitutionally 
restore the remedy; and that the statute is entirely prospective in legis- 
lative intent. 

Statutes such as that under review are not usually regarded as strictly 
statutes of limitation upon actions, such as we have in G. S., Art. 5, 
see. 1-46, et seq., and which have given rise to many vexing questions 
regarding the effect of repeal, suspension, extension and revival of the 
remedy. The statute is procedural, and the limitation i t  imposes is 
addressed rather to the power of the Commission to make the refund 
and the conditions upon which it may be made than to any limitation 
upon an action for the recovery of the money. While the limitation 
on the authority of the Commission to make the refund is just as fatal 
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to the claim, so long as it lasts, as a statute of limitation addressed to 
an action itself, it can readily be understood that a change of the law 
enlarging the time in which the refund may be applied for or made does 
not involve any constitutional inhibitions such as apply to ordinary 
statutes of limitation, and the Legislature has the power to apply it 
retroactively, if it has that in mind. I n  fact, i t  is the statute itself 
which creates the right, and it has the same power to renew it. Graham 
v. DuPont, 262 IT. S., 233, 67 L. Ed., 965 ; Unemployment Compensation 
Commission of Kenfucky v. Consolidation Coal Company, 152 S. W. 
(2d),  971, 257 Ky., 330. 

But apart from this suggestion, and considering the statute to be one 
of strict linlitation on actions, there can be no doubt that the Legislature 
can waive statutes of limitation which have completely run in favor of 
the State. I n  the situation here presented-that of a taxpayer attempt- 
ing to recorer from the State money justly his, and the State attempting 
through its own laws to let him have it-it does not follow that any of 
the ordinary difficulties in the way of a revival of a remedy have any 
force or application. The Constitution is infringed only when such 
action impairs the obligation of a contract or destroys a rested right, 
and these inhibitions are invoked when it is sought to enforce the - 
restored remedy in  invitum. The relation between the State and a 
taxpayer is not one of contract; and certainly the State has acquired 
no vested interest in appellee's money which it cannot waive by appro- 
priate legislation. Even a private debtor may waive the bar of the 
statute by his own conduct, and in so far as constitutional limitations 
are concerned, the State certainly has as much freedom in that respect 
as an individual. 

The statute is not only broad enough to cover taxes "erroneously 
collected," but it is also broad enough in its terms to cover any sort of 
taxes erroneously paid during the three year period preceding its enact- 
ment, provided no statutory rule of construction stands in the way. 
Considering the relationship of the parties and the remedial nature of 
the statute, any deterring rule should be fortified by some consideration 
of public policy rather than merely based on the experience that most 
legislation is prospective. 

No material change has been made by the amendment except the 
extension of time for making application for the refund or the power 
of the Commission to make i t  on its own initiative. The whole statute 
is intended to giae relief to a class whose equities continually arise in 
natural course regardless of changes in the law which might occur at any 
time. Such a statute could not be expected to make a clean break with 
the past-repeal the old law-and make no readjustment whereby those 
still equitably entitled to relief, or entitled under previously existing law, 
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might be heard. The fact that no express provision was made i a  the 
amendment for them strongly leads to the conclusion that it was intended 
they should have the benefit of the extended time. Once this is con- 
ceded, the theory of exclusirely prospectire application breaks down and 
the statute operates retroactively; and i t  does not make any distinction 
or create any classes among those from n-hich taxes have been erroneously 
collected prior to the enactment of the law when action is taken i n  time. 

Since, as we have said, the language employed is broad enough to 
express the retrospective intent and to be retroactirely applied, we think 
the statute falls under the rule expressed in  Byrd v. Johnson, 220 N.  C., 
184, 185, 16  S. E. (2d), 843, in  which, quoting from Gillespie v. Allison, 
115 N .  C., 542 (548), 20 S. E., 627, i t  is said:  

" 'No vested right of property has been disturbed, and, in  our view, 
this is a remedial statute enlarging rights instead of impairing them. 
"Statutes are remedial and retrospecfive, in the absence of directions to 
the confrary, when they create new remedies for existing rights, remove 
penalties or forfeitures, extenuate or mitigate offenses, supply evidence, 
make that  evidence which IT-as not so before, abolish imprisonment for 
debt, enlarge exemption laws. enlarge the rights of persons under dis- 
ability, and the like, unless in doing this we violate some contract obliga- 
tion or divest some ~ ~ e s t e d  right." Larkins v. Saffarans, 15 Fed. Rep., 
147. These principles as to ~ e s t e d  rights and retrospective laws are 
carefully discussed in the great and leading case of Calder v. Bull, 3 
Dallas, 386. See, also, many cases collected in  Myers on Vested Rights, 
ch. 1 ;  Hinton v. Hinton, Phillips, 410; Tabor v. Ward, 83 N .  C., 294.' 
Xnrtin v. Van Laninghnm, 189 9. C., 656 (658) ; Bnteman v. Sterretf, 
201 X. C., 59 (61-62) ; Woodmen of the World v. Conzrs. of Lenoir, 
208 R. C., 433." (Italics ours.) 

The case at  bar is in all respects similar to the factual situation in 
Fnemployment Compensation Comwzission v. Consolidation Coal Co., 
supra, 11-here i t  appears that the Kentucky Unemployn~ent Compensation 
Law was amended in the same respect as ours and under the same neces- 
sity. The opinion covers every phase of the subject, and the coaclusion 
reached, i t  seems to us, is sound. 

Also, in a factual situation comparable to the one under review, in 
Graham v. DuPonf, supra, involving the effect of an  amendment to the 
refunding statute, the Court held i t  to be retroactive and applicable to a 
claim for refund which might have been barred under the previous lam, 
and denied injunctive relief because the claimant had, under this pro- 
vision, an  adequate remedy at law. 

We are of opinion that the statute is retroactive in its effect and under 
the agreed facts makes i t  the imperative duty of the appellant to make 
the refund. 
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The appellant points out that even if the amended statute is available 
to the plaintiff, it has not made the application required by the statute. 
Under the stipulations before us, we regard the formal application as 
waived. The defendant Commission has admitted all the facts neces- 
sary to make it mandatory upon it to refund the tax. Moreover, under 
the law the Commission might make the refund o n  its own initiative upon 
finding the facts to be as i t  is agreed they actually are, and has expressed 
its willingness that judgment should be entered against it if it has power 
to make the refund. I n  this situation, the court was justified in enter- 
taining the proceeding and rendering judgment. 

We think the court below reached the correct conclusion and its 
judgment is 

Affirmed. 
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RATT; JUNIOR LEAGUE HOSPITAL FOR INCURABLES; CITY OF 
WINSTOX-SALEM AND FORSYTH COUNTY, RESPOSDENTS. 

(Filed 31 January, 1946.) 
1. Deeds 5 16- 

A restrictive covenant contained in deeds to lots in a subdivision de- 
veloped according to a general scheme or plan is contractual in nature 
and creates a species of incorporeal property right. 

2. Samechanged  conditions outside development not grounds for relief 
against restrictive covenants in absence of breach within development. 

This action mas brought for  equitable relief against restrictive cove- 
nants contained in deeds to property in a residential development pre- 
cluding sale or lease to Negroes for a period of 50 years. Plaintiffs allege 
that in recent years the whole surrounding area for the depth of one- 
quarter mile has been acquired by and is owned. used and occupied by 
Negroes. and that the restrictions had therefore become a burden and not 
a benefit to the property. Held: Radical change in the ownership, use and 
occupancy of the property immediately surrounding and adjacent to the 
restricted development affords no grounds for equitable relief against 
restrictive covenants when there has been no breach of the restrictions 
within the covenanted area. 

3. Equity § 1- 

I t  is not the way of equity to override the law or to invalidate contracts 
or to destroy property rights. 

APPEAL by plaintiffs from N e t t l e s ,  J., at September Term, 1945, of 
FORSYTH. Affirmed. 

Civil action for equitable relief against the burden of restrictive cove- 
nants contained in deeds to property in a residential development, heard 
on demurrer. 

Eliminating all elaboration the complaint alleges : 
Skyland, a residential section of Winston-Salem, was divided and sold 

under a uniform scheme or plan of development which included a 
restrictive covenant inserted in all the deeds, expressly prohibiting sale 
or lease to Negroes for a period of 50 years. Plaintiffs and defendants 
now own all the property within Skyland. There has been no breach 
of the covenant by any property owner. When the property was devel- 
oped and the lots therein were sold, all the property immediately sur- 
rounding and adjacent to Skyland was owned, occupied, and used by 
white people only. At  that time purchasers had no cause to believe that 
the surrounding conditions would ever adversely affect the desirability 
of the property as an exclusive white residential section. However, in  
recent years the whole surrounding area for a depth of a quarter mile 
has been acquired by, and is now owned, used, and occupied by Negroes. 
This radical change in conditions outside but immediately adjacent to 
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Skyland has made further sales of property within the development to 
whites impossible except at  greatly reduced prices, renders the restric- 
tion burdensome, and causes plaintiffs irreparable damage. Even so, 
defendants, or some of them, still assert the validity of the covenant and 
insist upon its observance. By reason of the facts alleged the restrictive 
covenant should be canceled and annulled as a cloud on the title of 
plaintiffs. 

When the case came on for hearing in the court below certain defend- 
ants appeared and demurred ore t enus  for that the complaint fails to 
state a cause of action. The demurrer was sustained and plaintiffs 
appealed. 

I n g l e ,  R u c k e r  & Ing le  for plaint i f f ,  appellants.  
S o  counsel contra. 

BARITEILL, J. That covenants reasonably restricting the ownership, 
use, or occupancy of land, inserted in deeds as a part of a general scheme 
or plan of development, for the benefit of all owners of property within 
the development, are valid is conceded. 14 Am. Jur., 616. And plain- 
tiffs do not challenge the validity of a covenant against the sale or lease 
of property to persons of a certain race or color or restricting its owner- 
ship or occupancy to persons of the Caucasian race. E a s o n  v. BufaLoe ,  
198 N .  C., 520, 152 S. E., 496; G r a d y  v. Garland,  67 Xpp. D. C., 73, 
89 F. (2d), 817 (Writ of certiorari denied, 82 L. Ed., 536) ; Meade v. 
Dennis tone,  114 A. L. R., 1227; Annos. 9 A. L. R., 120, 66 A. L. R., 531, 
114 A. L. R., 1237; 14 Am. Jur., 618. 

So then the case comes to this: When the covenant was inserted in 
the deeds to all the property in Skyland as a part of a uniform plan of 
development, it was thought to be an advantageous restriction materially 
enhancing the value of the property for residential purposes. The cove- 
nant has not been breached. I t  has served and is serving its purpose. 
Even so, there has been a radical change in the complexion of the use 
and occupancy of all the property immediately surrounding Skyland so 
that now the restriction is more burdensonle than beneficial. 

Hence this appeal poses for decision one question only: Does a radical 
change in the ownership, use, and occupancy of the property immedi- 
ately surrounding and adjacent to the restricted development afford 
grounds for equitable relief against the pleaded covenant when there has 
been no breach thereof within the covenanted area? 

While there are decisions contra,  the great weight of authority in this 
country answers in the negative. 14 Am. Jur., 615 ; 26 C. J. S., 549; 
Annos. 46 A. L. R., 372, 54 iZ. L. R., 812; 55 A. L. R., 986. (See also 
cases cited in Bren i zer  c. S tephens ,  220 N .  C., 395, 17 S. E. (2d), 411.) 
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Decisions in  this jurisdiction are in  accord with the majority view. 
Brenizer v. Xtephens, supra; Turner v. Glenn, 220 N .  C., 620, 18 S. E. 
(2d),  197;  Sheets v. Dillon, 221 N .  C., 426, 20 S. E. (2d),  344; Frank- 
lin v. Realty Co., 202 11'. C., 212, 162 S. E., 199;  Johnston v. Garrett, 
190 N .  C., 835, 130 S. E., 835; Starkey v. Gardner, 194 N .  C., 74, 138 
S. E., 408. C'f. Humphrey c. Reall, 215 N .  C., 15, 200 S. E., 918; 
McLeskey v. Heinlein, 200 N .  C., 290, 156 S. E., 489. 

The  covenant is colltractual in nature and creates a species of incor- 
poreal property right. Xheets v. Dillon, supra. I t s  purpose is to pre- 
serve the covenanted area as a residential section for Caucasians only. 
I t  does not purport to regulate or control the use and occupancy of adja- 
cent property or to prevent the invasion thereof by members of other 
races. 

Ordinarily the acqniescence of owners in the breach of the covenant in 
respect to  some lots constitutes a waiver of the right to insist upon i t  as 
to others. ( C f .  XcLeskey v. Heinlein, supra.) This law of waiver is 
the fundamental principle that  underlies the decisions in such cases and 
gives equity a toe hold to interfere and relieve against covenants which 
have become burdensome. dnno.  46 A. L. R., 372. Bu t  it is not the way 
of equity t o  override the law or to invalidate contracts or to destroy 
property rights. 

Contractual relations do not disappear as circumstances change. So 
equity cannot balance the relative advantages and disadvantages of a 
covenant and grant  relief against its restrictions merely because it has 
become burdensome. I t  is bound to give effect to the contract unless 
changed conditions within the covenanted area, acquiesced in by the 
owners to  such an  extent as to constitute a waiver or abandonment, is 
made to appear. XcLeskey v. Heinlein, w p m ;  Fmnlclin v. Realty Co., 
supra. 

The changed conditions outside the development afford no grounds for 
relief. Those who purchase property subject to restrictive covenants 
must assume thc burdens as well as enjoy the benefits, for equity does 
not grant relief against a bad bargain voluntarily made and unbreached. 

Plaintiffs insist that  Elrod ?r. Phillips, 214 N .  C., 472, 199 S. E., 722, 
and Bass v. Hunter ,  216 S. C., 505, 5 S. E. (2d),  558, are in conflict 
with this conclusion and align this Court with the minority view. I11 

this v e  cannot concur. We, in Brenizer i 7 .  Stephens, supra, differenti- 
ated these decisions in this language : 

". . . in both cases, we find conspicuoubly absent from the facts agreed 
the essential conditions on ~ ~ h i c h  restrictions of this kind are enforced in 
favor of 011-ners who are not parties or privies to the deed-the require- 
ment that  the deeds and restrictions therein are made in  pursuance of a 
general plan of derelopment and impro~ernent--so as to give rise to a 
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mutua l i ty  of covenant and  consideration, or t o  create mutua l  negative 
equitable easements, o r  a t  least to  give other owners i n  t h e  covenanted 
area a legal or equitable r igh t  t o  the  enforcement of t h e  restrictions i n  
t h e  deeds of other owners. In fact,  i n  neither of t h e  cases does it appear  
t h a t  restrictions of the  kind were general throughout  t h e  territory, or, 
indeed, t h a t  they were found  elsewhere t h a n  i n  t h e  deeds f r o m  which 
they were sought t o  be  removed or  those of the  immediate  parties t o  t h e  
suit." 

This  distinction has  since been recognized and  approved i n  two other  
cases, Turner v. Glenn, supra, and  Sheets v. Dillon, supra. 

F o r  the  reasons stated t h e  judgment below is  
Affirmed. 

STATE v. WALTER HIGHTOWER. 

(Filed 31 January, 1946.) 

1. Criminal Law § 79- 
Assignments of error not brought forward in defendant's brief and in 

support of which no reason or argument is stated or authority cited are 
deemed abandoned. Rule 28. 

2. Criminal Law 53i- 
A charge that  the jury should consider the testimony of defendant in 

the light of his interest in the verdict and in the "outcome of the trial" 
is not error. 

A charge on the credibility of defendant's testimony which uses the 
phrase "if you come to the coilclusion that he is telling the truth" is 
without error. 

4. Homicide 27- 
Since the enactment of the statute dividing murder into degrees, C. S., 

4200, G. S., 14-17, the use of the adjective "aforethought" in charging upon 
murder in the first degree is not required, the definition and use of the 
term "premeditation and deliberation" being sufficient. 

5. Homicide B7a- 
The use of the term "the implement offered in evidence and referred to 

by witnesses a s  a knife" is held a sufficiently definite reference to the 
weapon offered in evidence, i t  appearing that the jury could not have 
misunderstood. 

6. Homicide § lc- 
A sharp, thick, pointed blade six inches long, sufficient when stabbed 

into the body of another to  reach and penetrate the heart, is, when so 
nsed, per se a deadly weapon. 
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7. Homicide 5 7a- 
Mere words, however abusive, are not sufficient provocation to reduce 

murder in the second degree to manslaughter, but legal provocation must 
be circumstances amounting to an assault or threatened assault. 

8. Homicide 27f- 

I n  this prosecution fo r  murder in the first degree i t  i s  held that the 
court below fairly and fully presented defendant's cause, both as to the 
law and evidence, on defendant's defenses of insanity, drunkenness, pro- 
voked assault, and self-defense. 

APPEAL by defendant from Bobbitt, J., at August Term, 1945, of 
WILKE~.  No error. 

Criminal prosecution on bill of indictment charging that defendant 
did kill and murder one William Bunker. 

Defendant and deceased were prisoners confined in a prison camp 
located in Wilkes County. Some time shortly prior to the homicide the 
defendant had been put in solitary confinement for a period of days. 
H e  believed that this was due to the fact the deceased had reported to the 
prison officials certain acts of sex perversion by defendant. Being in- 
censed thereby, he had made a number of threats against deceased, the 
object of his unnatural love. 

On Sunday, 1 April, 1945, the prisoners were in camp, more or less at 
ease. Bunker, the deceased, and two other prisoners were passing ball 
in the yard outside the cell block. The defendant went to the yard and 
told Bunker he wanted to see him. He put his arm around Bunker and 
they walked into the cell block and continued on down about midway 
the cell block while the defendant still held Bunker around his waist. 
As they proceeded defendant had a knife-like weapon in his hand and 
Bunker was holding defendant's wrist. Bunker cried out to the twenty- 
odd prisoners in the cell block, asking for help and pleading that they 
stop defendant and not let defendant kill him. They in turn shouted 
to defendant, telling him not to kill Bunker, but they did nothing fur- 
ther to interfere. 

Bunker lost his hold on defendant's wrist. Defendant then tripped 
Bunker, who fell to the floor. Thereupon defendant stabbed him several 
times with the weapon. He  said, "G- d- you, I told you I was 
going to kill you." Bunker managed to get up and run to the sink. 
Defendant caught up with him, knocked him down, and stabbed him five 
or six times. Two of the stab wounds entered the heart, causing the 
death of Bunker before he reached the hospital. 

The weapon used by defendant was a hand-made knife or dirk-like 
instrument, having a wood handle and a blade six inches long. The 
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blade mas set in the handle, was sharp on both sides and was pointed on 
the end. I t  was about x6 inch thick and inch wide. 

There mas a verdict of guilty of murder in the first degree. The 
court pronounced judgment of death and defendant appealed. 

Attorney-General ,JIc,lIullan and Assistant Attorneys-General Rhodes, 
Moody,  and T u c k e r  for the State .  

J .  Allie H a y s  and Eugene T r i v e f f e  for defendant ,  appellant. 

BARNHILL, J. The record contains seventy assignments of error. Of 
these, eleren are brought forward and noted i n  defendant's brief. T h e  
others, in support of which no reason or argument is stated or authority 
cited, are deemed to be abandoned. Rule 28, 221 N. C., 562; S. v. Aber- 
n e f h y ,  220 N .  C., 226, 17 S. E .  (2d), 2 5 ;  8. v. Xi l ler ,  219 N .  C., 514, 
14 S. E. (2d), 532; 8. v. Howley ,  220 N.  C., 113, 16 S. E. (2d), 705; 
B a n k  'L'. Snow,  221 N. C., 14, 18 S. E. (2d), 711. 

I n  its charge the court cautioned the jury they should consider the 
testimony of the defendant "in the light of his interest in your verdict, 
and in the outcome of the trial." The use of the term ('in the outcome 
of the trial" does not constitute a substantial departure from language 
we have heretofore approved. The outcome of the trial depends upon 
and is controlled by the outcome of the verdict. Essentially they are one 
and the same. S. v .  Davis, 209 Y. C., 242, 183 S. E., 420; S. u. Auston,  
223 N .  C., 203, 25 S. E. (2d), 613. 

Defendant likewise excepts to the use of the language "if you come to 
the conclusion that he is telling the truth." The exception is without 
merit. To  find is to arrive a t  a conclusion. Webster's In t .  Dict. So 
then, "if you find," "if you are con~inced" and "if you come to the 
conclusion" are equivalent and synonymous expressions. The use of 
one in  preference to  another is not prejudicial. 

I n  defining murder in the first degree, and particularly the element 
of malice, the court did not use the adjective "aforethought." I n  this 
there was no error. 8. c. S'miik, 221 N. C., 278, 20 S. E. (2d), 313. 
"Malice aforethought" was a term used in defining murder prior to the 
time of the adoption of the statute dividing murder into degrees. As 
then used it did not mean an actual, express or preconceived disposition; 
but imported an intent, at  the moment, to do without lawful authority, 
and without the pressure of necessity, that which the law forbade, 8. 7.. 

Crawford,  13 S. C., 425. I s  used in C. S., 4200, now G. S., 14-17, the 
term "premeditation and deliberation" is more comprehensive and em- 
braces all that is meant by "aforethought," and more. Hence the use 
of "aforethought" is no longer required. 
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The weapon used by the defendant had been minutely described. I t  
had been offered in evidence and exhibited to the jury. The court 
referred to it as "the implement offered in evidence and referred to by 
witnesses as a knife." S o  further definition of "implement" was re- 
quired. d s  used by the court it meant the weapon offered in evidence. 
This was as definite and certain as it was possible for the court to make 
it. I t  is inconceivable that the jury could have misunderstood. 

Nor did the court err in instructing the jury that the implement, when 
used to stab another in the manner described by witnesses, was a deadly 
weapon. It had a sharp, thick, pointed blade six inches long, sufficient, 
when stabbed into the body of another, to reach and penetrate the heart. 
I t  was ~i-hen so used per se a deadly weapon. The court correctly so 
instructed the jury. 8. v. Wesf, 51 S. C., 505; S. v. Hunfley, 91 K. C., 
617; 8. v. Sinrlair, 120 N .  C., 603; S. v. Beal, 170 N. C., 764, 87 S. E., 
416. 

The court further instructed the jury "that legal provocation that 
will reduce murder in the second degree to manslaughter must be more 
than mere words, for language, however abusive, neither excuses nor 
mitigates the killing," and "the law does not recognize circumstances 
as a legal provocation which in themselves do not amount to an assault 
or a threatened assault." Such is the law in this jurisdiction. S. v. 
Benson, 183 N .  C., 795, 111 S. E., 869; S. v. liennedy, 169 N. C., 288, 
84 S. E., 515. Here it was the deceased and not the defendant who is 
alleged to have used abusive langnage and thus induced the assault which 
resulted in death. S. v. Robinson, 213 K. C., 273, 195 S. E., 824; S. v. 
Rowe, 155 N. C., 436, 71 S. E., 332; 8. v. Crzkp, 170 W. C., 785, 87 
S. E., 511. 

The defendant excepts for that the court committed error in  failing 
to charge the jury as to what constitutes excusable homicide. I n  this 
connection he insists that deceased assaulted defendant by calling him a 
(( G- d- black s.o.b.," and the court failed to apply the law appli- 

cable to this nonfelonious assault. d careful review of the charge fails 
to disclose any merit in this exception. The court below fairly and fully 
presented the defendant's cause, both as to the law and the evidence, on 
his defenses of (1) insanity, (2) drunkenness, (3) provoked assault, and 
(4)  self-defense. There was no evidence which, if accepted, would 
justify an acquittal on the grounds of self-defense. There is little sup- 
port for the contention that defendant's assault on deceased was made 
in the heat of passion induced either by abusive language or an assault 
or a threatened assault. Yet the court below very carefully explained the 
law of manslaughter as applied to the evidence offered and defined and 
explained the law of self-defense. I n  this manner as well as in the state- 
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ment of contentions it gave defendant the full benefit of every possible 
aspect of the testimony favorable to him. 

Counsel assigned to defend this prisoner have presented his cause 
with that degree of diligence and fidelity the public has come to expect 
from members of the legal profession of this State. They have pointed 
out and sought review of every possible criticism of the charge. These 
exceptive assignments of error as well as the case as a whole have 
received consideration commensurate with the gravity of the case. No 
cause for disturbing the verdict is made to appear. 

I n  the trial below we find 
No error. 

STATE v. E. L. JACKSON. 

(Filed 31 January, 1946.) 

1. Rape § 23-- 

The phishment for a simple assault committed by a man or boy over 
18 years of age upon a female, is in the discretion of the court, such 
assault being expressly excluded from the proviso of G. S., 14-33, limiting 
punishment to a fine of $60 or imprisonment of 30 days. 

2. Same: Criminal Law 62f--Judgment may be suspended only where 
defendant either assents or, being present, fails to object. 

Defendant entered a plea of simple assault upon his daughter and a 
nol. pros. was entered on the charge of assault on his wife. Judgment was 
entered that the defendant be confined in jail and work the roads for two 
years, suspended upon payment of $100 for the use and benefit of his 
wife and $50 monthly thereafter for her benefit. Defendant excepted 
and appealed. Held: The court was without power to suspend the execu- 
tion of the judgment on condition over the objection of the defendant, 
since the form of punishment imposed is neither sanctioned by statute nor 
assented to by defendant. Defendant was not placed on probation and 
0. S., ch. 15, Art. 20, is not involved in the decision. 

APPEAL by defendant from Williams, J., at September Term, 1945, of 
PENDER. Error. 

Criminal prosecutions on bills of indictment charging that defendant, 
a male person over 18 years of age, did assault (1) Mrs. Ear l  Walker, 
a female person, and (2) Mrs. E. L. Jackson, a female person. 

The defendant and his wife, Mrs. E. L. Jackson, live together in  their 
home in Pender County. Their daughter, Mrs. Earl  Walker, lives with 
them. On the afternoon of 18 August, 1945, the defendant returned to 
his home from a half-clay fishing trip. His wife and daughter com- 
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plained that he had left home without providing a sufficient quantity of 
stove wood. An argument followed. The defendant's wife and daughter 
ordered him to get out of the house and leave home. The defendant 
slapped his daughter and a scufne ensued. 

A warrant charging an assault on Mrs. Walker and on Mrs. Jackson 
was issued by a magistrate and defendant was held under bond for trial 
in  the county court. At the trial in the county court defendant was 
adjudged guilty and from the judgment pronounced he appealed. 

I n  the Superior Court the grand jury returned two separate bills, one 
charging an assault on Mrs. Walker and the other an assault on Mrs. 
Jackson. The bills of indictment contain the averment that defendant 
is a man or boy over 18 years of age and the person assailed is a female 
person. 

The two causes were consolidated for the purpose of trial and a t  the 
close of all the evidence defendant tendered a plea of guilty of a simple 
assault on Mrs. Walker, which plea was accepted. Thereupon a nol. pros. 
was entered as to the bill of indictment charging that defendant assaulted 
Mrs. Jackson. 

The court pronounced judgment on the plea as follows: 
"Let defendant be confined in jail and work roads for two years, sus- 

pended upon payment of $100.00 into the Office of Clerk of Superior 
Court for use and benefit of wife and $50.00 on the 25th of September 
and monthly thereafter." 

Defendant excepted and appealed. 

Attorney-General McMul lan  and Assistant Attorneys-General Rhodes, 
Moody,  and T u c k e r  for the State. 

Earl ie  C. Sanderson for defendant, appellant. 

BARNHILL, J. Defendant, by his exceptive assignments of error, poses 
two questions for decision : (1) when a man or boy over 18 years of age 
who is charged with an assault on a female tenders a plea of guilty of a 
simple assault ('on Mrs. Walker," may the court impose sentence in 
excess of 30 days; and (2 )  may the court impose a prison sentence and 
then over the objection of defendant suspend or stay execution on condi- 
tion the defendant make regular monthly payments toward the support 
of his wife who was not the person assaulted? 

G. S., 14-33, creates no new offense. I t  relates only to punishment. 
Under its provisions all assaults, and assaults and batteries, not made 
felonies by other statutes are general misdemeanors punishable in the 
discretion of the court, except where no deadly weapon has been used 
and no serious damage done the punishment may not exceed a fine of 
$50 or imprisonment for 30 days, unless the assault is committed upon 
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a female by a man or boy over 18 years of age. Assaults and assaults 
and batteries upon a female by a man or boy over 18 years of age are 
expressly excluded from the proviso or exception. Thus they remain 
general misdemeanors. S. v. Smith, 157 N. C., 578, 72 S. E., 853; S. v. 
Gregory, 223 N. C., 415, 27 S. E .  (2d), 140; S. v. Bentley, 223 N .  C., 
563,27 S. E .  (2d), 738; S. v. Morgan, 225 N.  C., 549. 

As said by Walker, J., speaking for the Court in 8. v. Smith, supra: 
'(Discarding all superfluities and rejecting nice distinctions and subtle 

refinements, and stripping these statutes to the bone, even to the marrow, 
the real intention of the Legislature is laid perfectly bare and its mean- 
ing becomes apparent. I t  all, therefore, results in this, that a man who 
is . . . convicted of a simple assault and battery upon a woman, . . . 
he being over the age of eighteen years, can be punished at  the discre- 
tion of the court . . ." 

But the court below pronounced judgment and then over the protest 
and objection of defendant suspended or stayed execution for an indefi- 
nite period on condition that defendant make monthly payments toward 
the support of his wife. I n  this there was error. 

At common law the court could suspend judgment temporarily for 
some special purpose such as to allow the defendant time in  which to 
move for a new trial or to show that he was entitled to the benefit of 
clergy or to apply for a pardon or to take some other step in the ordi- 
nary procedure of the case. S. v. Bennett, 20 N.  C., 170; S. v. Crook, 
115 X. C., 760; S. v. Hilton, 151 N .  C., 687, 65 S. E., 1011. 

I n  the early years of our history our judges, desiring to show leniency 
and at the same time hold the defendant under some restraint, began to 
extend the scope of this power by suspending sentence or staying execu- 
tion on good behavior or other stipulated conditions. The procedure 
was upheld on the grounds that such orders were not prejudicial but 
favorable to the defendant and decision in each case was made to turn on 
the fact that defendant, being present, either sought or consented to 
such order. 

'(The authority of the court, on conviction, to postpone the infliction 
of punishment has been conceded only where the defendant either ex- 
pressly assents or, being present, fails to object, and is therefore pre- 
sumed to give his consent to the order." S. v. Grifis, 117 N.  C., 709. 

As thus approved the practice has prevailed so long that it may now 
be considered a settled part of the permissible procedure in such cases. 
S. v. Crook, supra; S. 2'. Gri.$s, supm; 8. v. Hilton, supm; S. v. Everitt, 
164 N.  C., 399, 79 S. E., 274; S. v. Tripp, 168 N .  C., 150, 83 S. E., 630; 
S. v. Burnette, 173 N. C., 734, 91 S. E., 361; S. v. Greer, 173 N. C., 759, 
92 S. E., 147; S. v. Hoggard, 180 N .  C., 678, 103 S. E., 891; S. v. 
Hardin, 183 N .  C., 815, 112 S. E., 593; 8. v. Vickers, 184 N.  C., 676, 
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114 S. E., 168; S. v. Phillips, 185 K. C., 614, 115 S. E., 893; 8. v. 
Shepherd, 187 N.  C., 609, 122 S. E., 467; S. v. Henderson, 206 N.  C., 
830, 175 S. E., 201; S. v. Anderson, 208 h'. C., 771, 182 S. E., 643; 
S. T .  Ray, 212 N.  C., 748, 194 S. E., 472; S. v. Wilson, 216 N .  C., 130, 
4 S. E .  (2d), 440; 8. v. Calcutt, 219 N. C., 545, 15 S. E. (2d), 9;  S. v. 
Pelley, 221 S. C., 487, 20 S. E .  (2d), 850; S. v. Miller, 225 N.  C., 213; 
S.  v. Graham, 225 N .  C., 217. 

But here the defendant did not consent. He  in  apt time entered his 
exception and noted his appeal. Hence, since the form of punishment 
imposed is neither sanctioned by statute nor assented to by defendant, the 
judgment cannot stand. 

As said by Stacy, C. J., in S. v. Webb, 209 N.  C., 302, 183 S. E., 367: 
"As the defendant neither sought nor accepted the indulgence and for- 

bearance of the court, it was error to withhold final judgment, or some 
judgment in  its nature final, so that the defendant might test the validity 
of the trial by appeal." 8. v. Burgess, 192 N .  C., 668, 135 S. E., 771; 
S. v. Jaynes, 198 N.  C., 728, 153 S. E., 410; S. v. Griflis, supra. 

The defendant was not placed on probation. The court clearly pro- 
ceeded under the practice prevailing prior to the adoption of ch. 132, 
Public Laws 1937, now G. S., ch. 15, Art. 20. Hence anything here 
said has no bearing upon and is not intended as an interpretation or 
delimitation of that Act. 

The judgment entered is stricken and the cause is remanded for a 
proper judgment. 

Error and remanded. 

STATE r. MONROE D. SHOUP. 

(Filed 31 January, 1946.) 

1. Criminal Law 67- 

On an appeal in criminal cases the Supreme Court cannot pass upon the 
weight of the evidence but only whether there is sufficient evidence to 
support conviction. 

2. Larceny 7-Evidence held sufficient to sustain conviction of larceny 
from the person. 

The eridence tended to show that defendant and another. both of whom 
had been drinking, rode some distance in adjacent seats on a bus, that 
defendant got off the bus before reaching the station in a city short of the 
destination called for on his ticket, that he was later found in a hotel 
registered under an assumed name and haring in his possessiou four $50 
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bills and three $20 bills, the identical denominations which his co-passen- 
ger had missed from his pocketboolc when he found i t  on his bus seat 
after search upon discovering i t  was missing when he alighted from the 
bus, that the co-passenger had seen the money in his pocketbook after 
passing a station some 86 miles before the station a t  which defendant 
alighted, together with testimony that defendant made a statement to the 
officers to the effect that he did not know how much money his co- 
passenger had until he took it, with circumstances tending to show that 
prior thereto defendant did not have large sums of money i s  held suffi- 
cient to overrule defendant's motions for judgment of nonsuit. 

3. Criminal Law § 34d- 
Evidence that after the crime was committed defendant left the bus 

before reaching the station in a city prior to the city called for on his 
ticket, and registered a t  a hotel under an assumed name held competent 
a s  an incriminating circumstance in the nature of an admission as  tend- 
ing to show motive to cover up identity and avoid being traced. 

4. Criminal Law § 81c- 

Where defendant does not make it  appear that a statement made by 
him was true, testimony of a police officer that he did not think i t  worth 
while to investigate defendant's statement, cannot be held prejudicial. 

5. Constitutional Law § 35- 

The introduction in evidence of incriminating papers taken from the 
defendant a t  the time of his arrest does not infringe the constitutional 
guarantee against self-incrimination, Art. I, see. 11, and in the instant case 
defendant went upon the stand and thus waived such right. 

6. Larceny 9 6- 
A paper issued defendant by his employer which entitled defendant to 

two weeks delay in paying a $5 deposit on house rent held competent in 
this prosecution for larceny to contradict defendant's claim a s  to the 
amount of money he had prior to the commission of the crime. 

7. Criminal Law § 78e (2)- 

An exception to the statement of the testimony of a witness is not 
available on appeal when defendant does not bring the matter to  the trial 
court's attention a t  the time for immediate correction. 

8. Criminal Law § 53k- 
Statement of a contention favorable to defendant cannot be held for 

error; since, if defendant desired the statement made in any particular 
form, and, in fact, to entitle defendant to the statement of the contention 
a t  all, i t  is incumbent on defendant to submit request therefor. 

9. Criminal Law § 53b- 

The failure of the court to charge the jury as  to the degree of circum- 
stantial proof required to convict is  not held for error in this case, the 
charge that the jury should be satisfied from the evidence beyond a rea- 
sonable doubt of defendant's guilt in order to justify conviction being 
sufficient on the degree of proof required. G. S., 1-180. 
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APPEAL by defendant from Alley, J., at 9 July, 1945, Mixed Term, of 
GUILE'ORD. 

The defendant was tried upon an indictment charging him with larceny 
of $260 from the person of C. H. Josey, and challenges the conduct of 
the trial in the particulars noted. The following summary is sufficient 
to present the case for review : 

There was evidence to the effect that Josey and the defendant had 
ridden in the same bus seat from some distance east of Raleigh, Josey 
going home to Salisbury, and Shoup to Charlotte. Both had been drink- 
ing, and Josey had had several drinks. Josey had in his wallet about 
$300, which he had borrowed on his trailer from a bank in Norfolk- 
four $50 bills and three twenties in one compartment and the rest in 
another. The two sat together again on changing buses at Raleigh, and 
Josey saw the money in his pocketbook beyond Raleigh. Shoup got off 
the bus in Greensboro, before reaching the station, and Josey went on to 
Salisbury. There, on getting off the bus, he missed his pocketbook, and 
turning back, found it lying in the seat he had occupied, but found the 
four $50 bills and three twenties gone. The rest of the money was not 
disturbed. 

Two police officers of Greensboro, having been given a description of 
Shoup and the denominations of the seven bills lost, found Shoup at a 
hotel, registered under the name of Foster. They found a purse hidden 
under a rug in the room, which Shoup admitted was his, containing four 
$50 bills, three $20 bills, and three ones. Shoup claimed that the money 
was his. Asked why he took the money, he replied that he didn't know 
the man had that much money. On cross-examination one of the officers 
modified the testimony to this: "I said, 'You did not know he had that 
much money until you took it 1' and he said, 'Yes.' " 

On the defense Shoup gave various reasons why he got off at Greens- 
boro instead of going on to Charlotte as his ticket read, and introduced 
evidence tending to account for the money in his possession. As to the 
registration a t  the hotel, he said he sometimes went under the name 
Foster. 

The State, over defendant's objection, was permitted to introduce a 
"notice" or paper issued to defendant by the Housing Office of Norfolk 
Navy Yard guaranteeing two weeks rent at  Dale Dormitories, which 
would permit him to delay paying a ('security deposit of $5" to the 
apartments for that length of time. The purpose as stated was to show 
the improbability of defendant having that much money at the time. 
Defendant stated that such a paper was issued to "all of them." 

At  the conclusion of the State's evidence, and again at  the conclusion 
of all the evidence, defendant moved for judgment of nonsuit, and the 
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motions were denied. The defendant was found guilty and from the 
judgment imposing sentence appealed, assigning errors. 

To save repetition particular incidents of the trial to which excep- 
tions were taken are noted in the opinion. 

Attorney-General XcAfullan and Assistant Attorneys-General Rhodes, 
Xoody, and Tucker for the State. 

William E. Comer for defendant, appellant. 

SEAWELL, J. Our office on review does not permit us to pass on the 
weight of evidence. We can only assure the demurring defendant that 
he shall not be convicted except on evidence tending to show his guilt; 
S. v. NcKinnon, 223 N. C., 160, 25 S. E. (2d), 606; S. v. Johnson, 220 
N. C., 773, 18 S. E. (2d), 358; 8. v. Stephenson, 218 N.  C., 258, 10 
S. E. (2d), 819; G. S., 15-173, and annotations; and we cannot agree 
with counsel for the appellant that the evidence submitted to the jury on 
the trial is not of that character. The motions for judgment as of non- 
suit were properly overruled. 

Appellant's first exception relates to the evidence that he registered 
at  a hotel in Greensboro under an assunled name, after breaking his trip 
to Charlotte at  that point and leaving the bus before reaching the station. 
Taken with other related circumstances it leads to the inference that his 
motive was to cover up his identity and avoid being traced for the recent 
crime. I t  was in the nature of an admission and competent as an incrim- 
inating circumstance. 8. v. Payne, 213 N. C., 719, 197 S. E., 573; S. v. 
Lawrence, 196 N. C., 562,146 S. E., 795; 8. v. Dickerson, 189 K. C., 327, 
127 S. E., 256. Exceptions 2 and 3 question the competency of the police 
officer's testimony that he did not think it worth while to investigate the 
claim of defendant that he had relatives in Greensboro. I t  is not clear 
that defendant could have been prejudiced by the statement. 

Exceptions 5 and 6 are to the identification of the written "notice" or 
guaranty by the Navy Housing office of two weeks rent a t  the Dale 
Dormitories, and its introduction in  evidence. The objection is both to 
its relevancy, and to its use as having been taken from defendant on a 
personal search, and thus compelling him to testify against himself. As 
to the manner of its acquisition and subsequent use in evidence, our 
Court has uniformly held that Article I, sec. 11, of the Constitution is 
not infringed by the introduction of evidence thus procured. Moreover, 
the defendant went upon the stand in his own behalf and waived his con- 
stitutional right against self-incrimination. 8. 7;. Hickey, 198 N. C., 45, 
48, 150 S. E., 615; S. v. Gmham, 74 N. C., 646, 648. S. v. Hollings- 
worth, 191 N. C., 595, 132 S. E., 667, is distinguishable. I n  that case 
the defendant mas required in open court and in the presence of the jury 
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t o  hand over to the State incriminating documents for use against him 
i n  the trial. As to the relevancy of the paper, however minor i t  may be 
i n  probative force, we cannot say that i t  is devoid of any inference con- 
tradictory of defendant's claim as to  the amount of money he had when 
he  came to Norfolk, a matter of circumstantial importance in  the case. 
See 8. v. P a y n e ,  s u p r a ;  8. v. Lawrence ,  196 N. C., 662, 146 S. E., 395; 
S. v. Wellman, 166 i\T. C., 354, 81 S. E., 745; S. v. White, 162 N. C., 
615, 57 S. E., 999; S. 71. B r u c e ,  106 N .  C., 792, 11 S. E., 475. 

I n  exception 8 the appellant complains that the trial judge misstated 
the testimony of a police officer in  summing up the evidence. The judge 
told the jury, i n  substance, that  the defendant said he took the money 
"because he did not know how much the man had." Passing the fact 
that  this is a close approximation to the officer's testimony, if i t  was an 
erroneous statement, i t  was such as to require that  the attention of the 
judge should be called to i t  at  the time for immediate correction, otherwise 
i t  would not be available on appeal. This was not done. S. v. W a g s t a f ,  
219 N .  C., 15, 12 S. E. (2d),  657; S. c. Hobbs, 216 3. C., 14, 3 S. E. 
(2d), 431. 

Exception 9 assigns as error the fact that the judge, as a contention 
and not as a direct statement of lam, instructed the jury that  where the 
conduct of the defendant could be attributed to either of two motives, 
one innocent and the other criminal, the jury should take the more chari- 
table view. X. v. X a s s e y ,  86  N .  C., 660. This mas, of course, favorable 
to the defendant, but the court was not bound to give the instruction at  
all i n  the absence of a request. I t  was the privilege of the defense to ask 
for i t  if it v a s  desired in different form. See S. c .  Rogers ,  166 N. C., 
388, 390, 391, 81 S. E., 999. 

The last assignment of error, exception 10, points out that  the court 
failed to state the law mhere circumstantial evidence is involved, and 
that  the evidence here is predominantly of that character. Precisely in 
what the failure consists, we are left to surmise: We assume that i t  
relates to the degree of circumstantial proof required to convict. Every 
now and then, through the force of precedent, definitions and interpre- 
tations of the more technical features of the law are newly included in 
the category of '(musts" in  explaining the law and applying i t  to the 
evidence under G. S., 1-180. Perhaps in extraordinary or unusual condi- 
tions that  duty might arise with regard to circnmsta~itial evidence, but 
no precedent is brought to our attention in the instant case. The pres- 
ence. use, and significance of circumstantial evidence in  cases of this kind 
are commonly understood by all men, and there is danger that  too much 
elaboration might have a tendency to confuse rather than aid the intel- 
lectual processes i n  reaching a reasonable verdict. I n  the present state of 
the Ian- and practice, and upon the facts of this case, we think the duty 
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of the t r i a l  court  is ful ly  implied i n  t h e  following observation f r o m  8. v. 
Shook, 224 N. C., '728, 731, i n  which the  Cour t  quotes wi th  approval  
f r o m  S. v. Adams, 138  X. C., 688, 50  S. E., 765:  

('There is  n o  part icular  fo rmula  by  which the  Cour t  mus t  charge the  
j u r y  upon  t h e  intensity of proof. 'No set of words is required b y  the  
l a w  i n  regard t o  the  force of circumstantial evidence. A11 t h a t  t h e  l aw 
requires is  t h a t  t h e  j u r y  shall be clearly instructed, t h a t  unless a f te r  due 
consideration of the  evidence they a r e  "fully satisfied" o r  "entirely con- 
vinced" o r  "satisfied beyond a reasonable doubt" of t h e  gui l t  of t h e  
defendant, it is their  d u t y  t o  acquit . . .' " 

T h e  charge i n  t h e  ins tan t  case met  th i s  requirement. 
Upon  t h e  record we find 
N o  error. 

CARL HUNT, ADMINISTRATOR OF THE E S ~ A T E  OF WILLIAM L. HUNT, v. CITY 
O F  HIGH POINT, A MUNICIPAL CORPORATION. 

(Filed 31 January, 1946.) 

1. Municipal Corporations 9 14-City is required to provide handrails 
and sufficient light when appropriate in discharge of duty to maintain 
streets in  reasonably safe condition. 

Plaintiff instituted this action alleging that his intestate was killed as  
a result of the negligence of defendant municipality in failing to provide 
handrails or guards and sufficient light a t  a bridge which was a part of 
a city street. Defendant demurred on the ground that i t  was acting in 
its sovereign capacity and was immune from suit. Held:  The demurrer 
should have been overruled, since the maintenance of guard rails and 
providing reasonably adequate light when appropriate is required of a 
city in discharge of its positive duty to maintain its streets in a reason- 
ably safe condition for travel, G .  s., 160-84. The doctrine of sovereign 
immunity obtains in this State only when the negligence alleged is solely 
or exclusively predicated on defect or negligence in the original con- 
struction. 

2. Same- 
While a city may not be under legal necessity of lighting its streets a t  

all, where a city does maintain street lights, i t  is negligent in failing to 
provide lighting which is reasonably required a t  a particular place because 
of a dangerous condition of the street. 

APPEAL b y  plaintiff f r o m  Sink, J., 3 August,  1945, of GUILFORD. 
This  is  a n  action t o  recover damages f o r  the  personal i n j u r y  and death 

of plaintiff's intestate through the alleged negligence of t h e  defendant 
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municipality in  failing to provide handrails or guards, or to sufficiently 
light a bridge, part of the city street, constituting a danger to life and 
limb of those traveling thereupon, or to provide other appropriate means 
of protection. 

The bridge, it is alleged, was over a creek or ravine running through 
that part of the city, and plaintiff's intestate, attempting to cross i t  in 
the nighttime, fell off the bridge into the ravine upon the rocks, break- 
ing his hip, remaining partly submerged in the water, unable to extricate 
himself, for several hours. He finally died as the result of the injury. 

The defendant demurred to the complaint as not stating a cause of 
action for that it appears on the face of the declaration that in both 
respects complained of-that is, as to furnishing handrails upon the 
bridge and as to lighting it-the municipality was acting in a sovereign 
or governmental capacity, was immune from suit, and whatever in jury 
plaintiff's intestate sustained mas darnnum absque in jur ia .  The de- 
murrer was sustained, and plaintiff appealed. 

Byron.  H a w o r t h  and Walser  & W r i g h t  for p l a i n t i f ,  appellant.  
G. H.  Jones  for defendant ,  appellee. 

SEAWELL, J. I n  no other of its aspects is the doctrine of "govern- 
mental immunity" more widely challenged than in its application to dan- 
gerous conditions in the streets created by defects of construction. Speak- 
ing of the rule of liability now prevailing in the majority of the states, 
McQuillin on Municipal Corporations, Revised Vol. 7 (1945), see. 2901, 
has this to say: 

"Apart from statute, late decisions in a majority of the states affirm 
implied municipal liability to private action for injuries resulting from 
defective public ways. I n  other words, the right to recover against a 
city for actionable negligence for defects in its streets and sidewalks is 
based on the common law, and requires no statute to proclaim it." 

And further : 
"Generally concerning public ways, the judicial decisions have estab- 

lished and imposed these obligations upon the municipal authorities : (1) 
Streets must be constructed in a reasonably safe manner, and to this end 
ordinary care must be exercised; (2)  they must at  all times be kept in 
proper repair or in a reasonably safe condition in so far  as may be by 
the exercise of ordinary diligence and continuous supervision; ( 3 )  reason- 
ably safe condition or proper repair implies that bridges, dangerous 
embankments, walls, declivities and like places and things adjoining or 
near the way must be safeguarded against by adequate railings, barriers 
o r  appropriate signals." 



7 6 I N  T H E  SUPREME COURT. [a26 

I t  will be observed that  this analytical statement of niunicipal duty 
is presented almost in ipsissimis verbis, and approved, i n  Wil l i s  z.. S e w  
Bern,  191 N .  C., 507 (loc. cit. 510-511), 132 S. E., 286, 288. I t  is to be 
noted that  in Wil l i s  v. hTew Bern,  supra, no statute is referred to or 
made the basis of decision, although many of the cited cases depend on 
the force of the statute long existing in  this State. 

I t  has been repeatedly held that  G. S., 160-54, relating to streets and 
bridges, imposes on towns and cities the positive duty  t o  maintain the 
streets in a reasonably safe condition for travel, and that  negligent failure 
to do so will render the municipality liable to private action for proxi- 
mate injury. B u n c h  v. Edenton,  90 N. C., 431 ; Russell zj. Xonroe ,  116 
K. C., 720, 726,121 S. E., 550; Neal  v .  ..liarion, 129 N. C., 345, 40 S. E., 
116; Pifzgerald c. Concord, 140 N. C., 110, 313, 52 S. E., 309 ; Graham 
v.  Charlotte, 186 X. C., 649, 120 S. E., 466; Xichauz v. R o c h j  Xoun t ,  
193 -1-. C., 550, 137 S. E., 663; S p a s  T .  Greensboro, 204 S. C., 239, 167 
S. E., 804; Radford v. dsheville,  219 K. C., 185, 13  S. E. (2d).  256; 
Wuters  c. Belhnven, 222 N. C., 20, 21 S. E .  (2d), 840; Millar  c. TPilson, 
222 N .  C., 340, 23 S. E. (2d),  42. 

I t  might well be questioned whether in the face of such a statute, upon 
which the public have a right to rely, preserrvation or continuance of an 
original structure palpably dangerous to the public could be reconciled 
with the proper maintenance of the streets in a reasonably safe condition 
for trarel. I n  most other jurisdictions, as me hare  seen, that  question 
has been resolved against the municipality. It might also be questioned 
whether, after the enactment of such a statute, a municipality could claim 
immunity from liability for obviously dangerous defects of construction 
subsequently installed. On both questions the weight of authority is 
generally against immunity. But  i n  our own jurisdiction the defense of 
governmental immunity, or the existence of judicial discretion, has been 
upheld where the conduct of the municipality is called in  question with 
respect to  original planning and construction alone. Scales v. Winston- 
Salem,  189 N .  C., 469, 127 S. E., 543; X a r t i n  v. Greensboro, 193 N. C., 
573, 137 S. E., 666; Rlaclcwelder v. Concord, 205 X. C., 792, 172 S. E., 
392 ; Klingenberg 7%.  Raleigh, 212 N .  C., 549, 194 S. E., 297. 

I f  the plaintiff had predicated the charge of negligence solely or exclu- 
sively on defect or  negligence in the original construction of the street, 
and not to the breach of an incidental duty of safeguarding the danger 
thus created, the defendant might have relied on these cases with assur- 
ance. Bu t  the allegations of the complaint, and this appeal, raise the 
question whether it was the duty of the municipality to  provide such 
means as ordinary prudence might require to alleviate the danger or 
avert injury. On this question authority here and elsewhere is uniformly 
against appellee. TVillis v .  S e w  Bern,  supra; Speas v. Greensboro, 
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supra; Comer v. Winston-Salcm, 178 N. C., 383,100 S. E., 619; Graham 
v. Charlotte, supra; Hichaux v. Rocky &fount, supra; Hamilton v. Rocky 
ilfount, 199 N. C., 504, 154 S. E., 844. 

I t  is the existence of the danger, not its origin, with which the un- 
warned traveller is concerned, and which engages the attention of the 
safety laws. A municipality cannot, with impunity, create in its streets 
a condition palpably dangerous, neglect to provide the most ordinary 
means of protection against it, and avoid liability for ~ rox imate  injury 
on the plea of governmental immunity. 

I n  Speas v. Greensboro, supra, Justice Adams, writing the opinion for 
the Court, said: "The exercise of due care to keep its streets in  a reason- 
ably safe and suitable condition is one of the positive obligations imposed 
upon a municipal corporation. Discharge of this obligation cannot be 
evaded on the theory that in  the construction and maintenance of its 
streets the municipality acts in a governmental capacity." 

I n  Willis v. Mew Bern, supra (loc. cit. pp. 510-fill), it is said: "(1) 
They shall be constructed in  a reasonably safe manner, and to this end 
ordinary care must be exercised a t  all times; (2) They shall be kept in  
proper repair or in  a reasonably safe condition to the extent that this 
can be accomplished by proper and reasonable care and continuing super- 
vision; (3) proper repair implies that all bridges, dangerous pits, em- 
bankments, dangerous walls and the like perilous places and things very 
near and adjoining the streets shall be guarded against by proper railings 
and barriers or other reasonably necessary signals for the protection of 
the public. Russell v. Monroe, 116 N. C., 720; Neal v. Jfarion, 126 
N. C., 412; Fitzgerald v, Concord, 140 N. C., 110; Brown, v. Durham, 
141 N. C., 249; Darden v. Plymoutlt, 166 N. C., 492; Foster v. Tryon, 
169 N. C., 152; Duke s. Belhaven, 174 N. C., 96; Stultz v. Thonzas, 152 
S. C., 470; Goldstein s. R. R., 188 N. C., 636." 

I n  Fitzgerald v. Concord, supra, at  page 112, Justice Hoke, speaking 
for the Court, adopts the language of Herrimon, J . ,  in delivering the 
opinion of the Court in  Bunclt v. Eclenton, supra: "And proper repair 
implies also that all bridges, dangerous pits, embankments, dangerous 
walls, and the like perilous things very near and adjoining the streets 
sliall be guarded against by proper railings and barriers." 

I n  8 Am. Jur., p. 937, the erection of guard rails is referred to the 
duty of maintenance and repair : "The necessity of erecting guard rails 
upon bridges, or upon the approaches thereto is unquestionably a part of 
the duty of maintenance and repair, if such rails are in  fact reasonably 
necessary for the sefety of the pubIic in using the bridge. Failure in this 
regard will render the political subdivision charged with the maintenance 
liable for injuries resulting therefrom." 
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Appellee argues that since a municipality is not under the legal neces- 
sity of lighting its streets at all, i t  is under no obligation to light them 
at points of danger, citing Brady v. Randleman, 159 N .  C., 434, 74 S. E., 
811; White v. New Bern, 146 N. C., 44'7, 59 S. E., 992. Well considered 
cases applying that doctrine are careful to note that its application is 
confined to situations where the statute imposing the more positive duty 
has been observed, and the streets are in  1.easonably safe Eondition for 
travel; in  the case at  bar, accepting the allegations of the complaint as 
true, they were not. Under the suggested view the law, upon which the 
traveling public have a right to rely, would be nullified by a doctrine 
extended far  beyond its political necessities and become a trap. Careful 
examination of the cited cases show this principle to be recognized. The 
highly progressive and industrialized City of High Point had not exer- 
cised the privilege of a complete blackout and, therefore, had the facilities 
for adequately lighting this dangerous section of the street, if that is what 
ordinary prudence would suggest. 

Courts are reluctant to dictate just what devices of warning or protec- 
tion should be adopted in particular cases or as to particular dangerous 
conditions under colltrol of a municipality, or other party, charged with - .  - .  

negligence, but the absence of the appropriate devices, particularly those 
in common use for the purpose, is evidence of negligence; and so is 
absence of reasonably adequate lighting in a defective condition of the 
streets exposing the traveller to this sort of danger. 

I n  applying the statfite, G. S., 160-54, requiring towns and cities to 
keep their streets in a reasonably safe condition for travel, the decisions 
have made no distinction which would justify us in  excluding from that 
care dangerous situations, of whatever origin, on the theory of govern- 
mental immunity. Negligent failure to take such measures as ordinary 
prudence requires to avert injury, where the municipality has actual or 
imputable knowledge of the dangerous condition, would render the mu- 
nicipality liable for injury proximately caused. 

  he -plaintiff has the right to go to the jury in proof of the allegations 
of his complaint, and the judgment sustaining the demurrer is 

fieversed. 

STATE v. KENNETH PETRY. 

(Filed 31 January, 1946.) 

1. Criminal Law § 41e- 

Inconsistency in the testimony of a ~ ~ i t n e s s  goes only to its credibility 
and not to its competency. 
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2. Criminal Law § 41e: Rape 5 35- 
I n  this prosecution for assault with intent to commit rape, the blouse 

offered in evidence held competent for the purpose of corroborating the 
testimony of witnesses a s  to tears about the shoulder. and inconsistencies 
in  the testimony of prosecutrix on the question of whether the blouse was 
i n  the same condition a t  the trial a s  it was immediately after the assault 
affects only the question of credibility. 

3. Criminal Law 5 48+ 
Where there is  no request to  limit the scope of evidence competent for 

the purpose of corroboration, the evidence is competent for  general pur- 
poses. Rule 21. 

4. Criminal Law § lb-- 
Intent is a mental attitude which seldom may be proven by direct evi- 

dence, but must ordinarily be proven by circumstances from which i t  may 
be inferred. 

5. Rape § 25- 

Evidence in  this case held sufficient upon the question of whether the 
assault was committed by the defendant with intent to commit rape. 

6. Rape 5 24-- 
In  order to  constitute an assault with intent to commit rape it is not 

necessary that the intent continue throughout the assault, it being suffi- 
cient if a t  any time during the assault the defendant intends t o  accom- 
plish his purpose notwithstanding any resistance on the part of prose- 
cutrix. 

7. Criminal Law 5 53c: Rape 
In this prosecution for  assault with intent to commit rape the charge 

of the court is he ld  to have correctly placed the burden on the State to 
prove each of the essential elements of the offense beyond a reasonable 
doubt, and defendant's exception thereto is  untenable. 

APPEAL by defendant f r o m  W i l l i a m ,  J., a t  J u n e  Cr imina l  Term, 1945, 
of WAKE. 

T h e  defendant  was t r ied upon a bill of indictment  charging h i m  wi th  
a n  assault, wi th  intent  to  commit rape, upon one N a r t h a  Anne  Midgette. 
T h e  j u r y  returned a verdict of gui l ty  of a n  assault wi th  intent  t o  commit 
rape. F r o m  sentence of imprisonment predicated on  the verdict the  
defendant  appealed, assigning errors. 

Attorney-General McMullan and Assisfant Attorneys-General Rhodes, 
Moody, and Tucker  for the State. 

W.  Brantley Worrzble and L. S. Brassfield for defendant, appellant. 

SCHENCK, J. T h e  defendant was convicted upon t h e  charge of having 
committed a n  assault upon one M a r t h a  Anne  Midgette, wi th  t h e  intent 
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to commit rape upon the said Midgette, and judgment of inlprisonment 
was pronounced, from which the defendant appealed to the Supreme 
Court, assigning errors. 

This case can best be discussed by considering the exceptive assignments 
of error in the order set out in the appellant's brief. 

The first exceptive assignments of error set out in  the appellant's brief, 
which relate to the admission in evidence, over objection of the defendant, 
of a blouse contended by the State to have been worn by the prosecutrix 
a t  the time of the alleged assault. I t  is contended by the appellant that 
the testimony of the prosecutrix was to the effect that the blouse at  the 
time it mas offered in evidence was not in the same condition as i t  xas  
immediately after the alleged assault, and was therefore not competent 
to be introduced in evidence. I n  the first place me do not concur in the 
defendant's contention as to the testimony of the prosecutrix. An exami- 
nation of the record re-ireals that the prosecutrix at one time testified in 
effect that the conditioll of the blouse was the same at the time of its 
introduction in evidence and at the time immediately following the 
assault. She testified on redirect examination, that the blouse was in the 
same condition at  the trial as when she took it off the day of the assault, 
although at another time she said the condition was not the same. Her 
testimony on this subject appears to be inconsistent, and if i t  be so, such 
inconsistency in the testimony goes only to its credibility. X. .v. Baxley, 
223 N. C'., 210, 25 S. E. (2d),  621. The blouse introduced had certain 
tears about the shoulder, and the prosecutrix, as well as the witness 
Hodge, testified that the night of the alleged assault the blouse grosecu- 
trix had on was torn about the shoulder. The admission of the blouse in 
evidence was competent for the purpose of corroborating these two wit- 
nesses, and, in the absence of request to limit it to corroboration i t  was 
competent for general purposes. S. u. Shepherd, 220 N. C., 377, 17 
S. E. (2d), 469; Rule 21, Rules of Practice in the Supreme Court, 221 
N. C., 558. These exceptions cannot be sustained. 

The second group of exceptive assignments of error set out in appel- 
lant's brief are those relating to the refusal of the court to sustain defend- 
ant's motion at  the conclusion of State's evidence and renewed at the 
conclusion of all the evidence, to dismiss the action as it relates to the 
charge of an assault with intent to commit rape. While the appellant 
does not seem to controvert that there was sufficient evidence to be sub- 
mitted to the jury upon the charge of an assault, he does controvert that 
there was sufficient evidence to be submitted to the jury upon the charge 
of an assault with intent to commit rape. The gravamen of the charge 
in t h ~  bill is an assault with intent to commit rape, and an intent being a 
mental attitude it is seldom, if ever, susceptible of proof by direct evi- 
dence, i t  must ordinarily be proren by circumstantial evidence, that is, 
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by proving facts from which i t  may be inferred. S. v. Smith, 211 N. C., 
93, 169 S. E., 175. However, in the instant case the evidence was suffi- 
cient to carry to the jury the issue of defendant's intent to commit rape. 
The prosecutrix testified in  effect that the defendant forced her upstairs 
into a room alone and that he told her "I brought you here for one pur- 
pose and I don't intend to let you out until I get it," and also said to her 
"he brought me there for one reason and I might as well lay down 
because he wouldn't stop until he got it.'' I t  is not necessary to complete 
the offense charged that the defendant retain the intent throughout the 
assault, but if he, at  any time during the assault, have an intent to gratify 
his passions upon the prosecutrix, notwithstanding any resistance upon 
her part, the defendant would be guilty of the offense charged, S. v. 
Williams, 121 N. C., 628, 25 S. E., 405; 89 N. C., 521; 8. v. &felzafley, 
132 N. C., 1062, 44 S. E., 107. Xone of this group of assignments can 
be sustained. 

The third group of exceptive assignments of error set out in appellant's 
brief relate to the charge of the court, i t  being contended by the defendant 
that the court failed to charge that the burden of proof of the offense 
rested on the State to satisfy the jury beyond a reasonable doubt as to 
each essential element of the offense. We do not concur with the inter- 
pretation of the charge contended for by the appellant. The court 
charged the jury: "If you find from the evidence and beyond a reason- 
able doubt that the prisoner assaulted the prosecutrix Martha Anne 
Midgette with intent to commit rape you will return such a verdict, that 
is, guilty of assault with intent to commit rape. I f  you do not so find 
you will consider upon the evidence as to whether or not the prisoner is 
guilty of assault upon a female. I f  you find from the evidence and 
beyond a reasonable doubt that the prisoner assaulted the prosecutrix, 
Martha Anne Midgette, you will return a verdict of guilty of assault 
upon a female. If you have a reasonable doubt as to either of these 
charges you will return a verdict of not guilty." And, again, in con- 
clusion, the court charged: "Now, gentlemen, this is largely a question 
of fact for you. 3 s  I said a moment ago, if you find, beyond a reasonable 
doubt, that the defendant committed an assault upon the prosecuting 
witness, Xartha Anne Midgette, as I have defined that term to you, with 
the intent in his mind to carnally know and ravish Martha Anne Mid- 
gette by force and violence and against her will notwithstanding any 
resistance she might make, it will be your duty to return a verdict of 
guilty of assault with intent to commit rape. I f  you do not so find 
beyond a reasonable doubt but do find beyond a reasonable doubt that he 
committed an assault as I have defined that term to you, you mill find 
him guilty of assault upon a female. I f  you have a reasonable doubt as 
to either of those charges you will return a verdict of not guilty." This 
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g r o u p  of exceptive assignments of error set out in appellant's brief a r e  
untenable. 

W e  have considered each assignment of e r ror  set out in the appellant's 
brief, those not so set out  being deemed abandoned, and  see n o  legal cause 
f o r  dis turbing the  judgment  below, a n d  therefore, we find 

No error. 

STATE v. RAYMOND BENNETT, HUGH GIBSON (ALIAS BOB O'CONNELL, 
ALIAS BOB MARTIN, ALIAS P. H. HEATER),  LACY SALMON, HER- 
BERT CARROLL, HENRY HADIE AGNER, CLARERTCE XORRIS AND 
SAM H. THOMPSON. 

(Filed 31 J a n u a r ~ ,  1946.) 

Homicide § 4d- 

Murder committed in the perpetration or attempt to perpetrate a rob- 
bery is murder in  the first degree. G. s., 1417. 

Where there is a conspiracy to rob and one of the conspirators kills in 
the attempt to perpetrate the robbery, each of the conspirators is guilty. 

Criminal Law § 4ld- 

Where incriminating testimony of a witness has  been attacked by cross- 
examination to impeach the witness' credibility, testimony by officers of 
similar, consistent statements made by the witness is competent for  the 
purpose of corroborating the witness. 

Criminal Law 3 33-- 
The finding of the court that the confessions offered in evidence were 

voluntary will not be disturbed on appeal when the finding is supported 
by evidence. 

Same-- 
Unless challenged, the volnntariness of a confession will be taken for 

granted. 

Same- 
The fact that defendants were under arrest and in the presence of a 

number of officers a t  the time of making confessions does not in itself 
render the confessions incompetent for lack of voluntariness. 

Criminal Law 5 34g- 
Conversations between sereral conspirators in furtherance of the com- 

mon purpose is competent against another conspirator even though he 
was not present. 
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8. Homicide § 2& 

Evidence of defendant's participation in a conspiracy to rob resulting 
in the death of the victim at the hands of a co-conspirator in the attempt 
to perpetrate the offense held sufficient to overrule defendant's motion to 
nonsuit. 

9. Criminal Law 8 81- 
When there is no prejudicial error in the charge when read contextually, 

assignments of error thereto will not be sustained. 

APPEAL by defendant Raymond Bennett from Clement ,  J., at 18 June, 
1945, Criminal Term, of GUILFORD. 

Criminal prosecution upon a bill of indictment charging that "Hugh 
Gibson (alias Bob O'Connell, alias Bob Martin, alias F. H. Heater), 
Lacy Salmon, Herbert Carroll, Henry Hadie Agner, Clarence Norris, 
Sam H. Thompson and Raymond Bennett, late of the County of Guilford, 
on the 9th day of June, A.D. 1944, with force and arms, a t  and in the 
county aforesaid, unlawfully, wilfully, feloniously, premeditatively and 
deliberately and of their malice aforethought, did kill and murder R. L. 
(Bob) Beck, while engaged in the perpetration of the crime of robbery 
against the form of the statute," etc. 

The defendants, and each of them, on being arraigned, pleaded not 
guilty. Thereafter, prior to the drawing of the jury, the solicitor an- 
nounced in open court that the State takes a nol. pros. with leave as to 
defendant Hugh Gibson (alias Bob O'Connell, etc.). And during the 
progress of the tria-1 defendant Lacy Salmon, through his counsel, entered 
a plea of guilty of murder in second degree, and at  close of argument of 
counsel, defendants Henry Hadie Agner and Clarence Norris, through 
their counsel also pleaded guilty to murder in the second degree, and the 
case was submitted to the jury only as to defendants Herbert Carroll, 
Sam H. Thompson and Raymond Bennett. As to  each of these the jury 
returned verdict of ('Guilty of the felony of murder in the second degree 
as charged in the bill of indictment." 

The judgment of the court is that each of the defendants, so pleading 
and being found guilty, be confined in the State's Central Prison, Ra- 
leigh, a t  hard labor for a term of not less than 25 nor more than 30 years 
and assigned to work under the supervision of the State Highway and 
Public Works Commission. 

Defendant Raymond Bennett only appeals therefrom to Supreme 
Court and assigns error. 

Attorney-General AfcMullan and Assistant Attorneys-General Rhodes, 
Moody,  and T u c k e r  for the  State. 

H.  L. Koontz  and J .  A. Cannon, Jr., for defendant, appellant. 
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WIRTBORNE, J. While the assignments of error on this appeal are too 
numerous and extensive to admit of treatment seriatim within the bounds 
of an opinion of reasonable length, we have given careful attention to  
each of them and fail to find cause for disturbing the judgment on the 
verdict against appellant. 

I n  this State a murder "which shall be committed i n  the perpetration 
or attempt to perpetrate any . . . robbery . . . or other felony, shall be 
deemed to be murder in the first degree . . ." G. S., 14-17, formerly 
C. S., 4200. See also S. v. Miller, 219 N. C., 514, 14 S. E. (2d), 522, 
and cases there cited. 

Moreover, the record discloses that the State proceeded in the trial 
court upon the theory that if the defendants conspired to rob R. L. (Bob) 
Beck and he mas shot and killed by Salmon, one of the conspirators in 
the attempted perpetration of the robbery, each, and all of the defendants 
would be guilty of murder. This is held to be a correct principle of law. 
8. v. Bell, 205 If. C., 225, 171 S. E., 50, and cases cited. See also 8. u. 
Stefanof, 206 N. C., 443, 174 S. E., 411; S. v. Green, 207 N. C., 369, 
177 S. E., 120; S. 7;. Xelly, 216 N. C., 627, 6 S. E. (2d), 533; S.  v. 
Xiller, supra. 

I n  the light of these principles of law i t  is deemed appropriate to treat 
some of the subjects in which the main points stressed by counsel for 
defendant have been grouped. . 

The first group of assignments relate to admission of testimony of 
officers for purpose of corroborating the witness Gibson, an original 
defendant, as to statements made by him to them while he was in prison 
in Georgia and on return trip to North Carolina several months after 
the death of Beck. I n  this connection the record discloses that without 
objection Gibson testified: That on 9 June, 1944, he saw defendant 
Carroll about 6 o'clock in the afternoon at Waco Service Station near 
High Point and exchanged cars with him for a few hours-letting him 
have a 1940 black Ford sedan and a pistol which Carroll asked for;  that 
his car was returned about 12 o'clock that night and "Bennett was sitting 
in  it," but the pistol was not in the car; that seeing Carroll, Bennett 
and Agner the next morning, he asked Carroll where his pistol was, and 
he replied that he had it and that it had killed Beck; that after he, the 
witness, had been brought from the Georgia penitentiary he asked Ben- 
nett how he got mixed up in a thing like this, and Bennett said he had 
Carroll's car and that Agner borrowed the car from him in  order to go 
get Carroll and that a little later Carroll, Agner, Norris, Salmon and he, 
Bennett, got in the car and rode out to Beck's house, and they later came 
back to High Point and he and Carroll got in Carroll's car and drove 
away and later went to Waco Service Station. 
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And on cross-examination the line of questioning mas apparently for 
impeachment of Gibson's credibility. It was, therefore, appropriate and 
competent to show by the officers that he had made similar consistent 
statements to them. S. v. Bethea, 186 N.  C., 22, 118 S. E., 800; AS. v. 
Brodie, 190 N. C., 554, 130 S. E., 205; S. v. Gore, 207 N. C., 618, 178 
S. E., 209; S. v. Harris, 222 N. C., 157, 22 S. E. (2d), 229. 

The appellant also challenges alleged confession made by him, and by 
Thompson, Norris and Agner, to the officers. I n  keeping with the pro- 
cedure outlined in S. v. Whitener, 191 N.  C., 659, 132 s. E., 603, the 
court heard evidence as to the circumstances and character of the alleged 
confessions, and found that same were voluntary. This finding is sup- 
ported by evidence, and the record fails to show that defendants offered 
or requested to offer evidence, or contended otherwise. "The court's 
ruling thereon will not be disturbed, if supported by any competent 
evidence." S. v. Smith, 221 N. C., 400, 20 S. E. (2d), 360, and cases 
cited. Moreover, unless challenged, the voluntariness of a confession will 
be taken for granted. S. v. Wagstaff, 219 N. C., 15, 12 S. E. (2d), 657, 
and cases cited. 

And the fact that defendants were under arrest and in the presence of 
a number of officers a t  the time the confessions were made, does not of 
itself render the confessions incompetent for lack of voluntariness. 8. v. 
Nurray, 216 N. C., 681, 6 S. E. (2d), 513. 

The appellant further challenges the competency of the testimony of 
the witness, the defendant Salmon, as to conversations between him and 
defendants Carroll, hgner and Xorris which were not expressly shown 
to have been in presence of defendant Bennett. These conversations 
appear to have been in furtherance of a common purpose or conspiracy 
to rob the deceased Beck, as to which the evidence is clear. "The acts and 
declarations of each conspirator, done or uttered in furtherance of the 
common, illegal design, are admissible in evidence against all." AS. v. 
Smith, supru, and cases cited. 

Appellant also assigns as error the refusal of the court to grant his 
motion for judgment as in case of nonsuit. These assignments appear 
to be predicated upon the exclusion of evidence to which other assign- 
ments of error relate. Hence the evidence having been properly received, 
it does not appear that counsel seriousiy contend that the assignments 
are well taken. Without reciting the evidence, i t  is sufficient to say, 
however, that while the evidence fails to show that Bennett was a master 
mind in the conspiracy, it does show that all along the line of the con- 
spiracy he appeared at  the elbow of Carroll, whom the evidence reveals 
as playing a leading role. Bennett, according to the record, bears the 
nickname of "Groundhog," and for him, if he did not know what was 
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going on, it is  a p i ty  t h a t  h e  failed t o  see h i s  shadow by  the  light of t h e  
approaching event, and t u r n  back. 

W h e n  the  charge, to  which numerous assignments of error  relate, is  
read contextually i n  t h e  l ight  of applicable principles of law, no preju-  
dicial e r ror  is  shown. 

I n  t h e  judgment below, there is  
N o  error. 

JAMES GRAHAM v. CURRIE SPAULDING. 

(Filed 31 January, 1946.) 

1. Adverse Possession § 19- 

I n  an action involving title to  timber lands, evidence that plaintiff, for 
a period of 2'7 years, listed the property for  taxes, cleared and cultivated 
small patches, cut and removed logs and crossties, held sufficient to be 
submitted to the jury on the question of adverse possession by the corn 
tinuous use of the property for the purpose of which i t  was susceptible. 

2. Trial $j 16- 

Where evidence is admitted conditionally and later excluded and the 
jury instructed not to consider it, any error in  i t s  admission is corrected 
and an exception to its admission cannot be sustained. 

3. Adverse Possession $j 1 8 -  

In  a case tried solely on the theory of adverse possession for a period of 
20 years. a deed to plaintiff executed a t  the time he took possession but 
unregistered until after defendant's deed, is  competent as  a relevant fact 
in connection with other circumstances tending to show claim of title. 

4. Same- 
Under a claim of title by 20 years adverse possession, tax receipts, 

though insufficient alone, a re  conlpetent in connection with other circum- 
stances to show that plaintiff had been asserting a claim to the property. 

5. Evidence 15- 

Conflict in statements in plaintiff's evidence affects its credibility but 
not its competency. 

APPEAL by defendant f r o m  Hamilton, Special Judge, a t  February  
Term,  1945, of COLUMBUS. 

Civil action f o r  trespass. 
T h e  plaintiff alleges h e  is  the  owner a n d  i n  possession of a 13-acre t rac t  

of l and  i n  Columbus County, described b y  metes and  bounds i n  t h e  com- 
p l a i n t ;  t h a t  t h e  defendant  h a s  trespassed thereon, a f te r  being forbidden, 
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and that plaintiff is entitled to injunctive relief and damages for the 
trespass already committed. 

Plaintiff further alleges that he obtained a deed to the locus in quo 
11 Dctober, 1917, from Mary F. Jacobs, which deed was not recorded 
until 20 June, 1944; that he purchased the property in  good faith and 
entered into possession immediately and claims title thereto by adverse 
possession for twenty years. 

The defendant admits he cut and removed timber from the land de- 
scribed in  the complaint, in  July, 1944, but alleges he is the owner of the 
property, having obtained a quitclaim deed therefor, 17 June, 1944, from 
Eliza Pigford, the daughter and only child of Mary F. Jacobs, and her 
husband, W. Pigford, which deed recites a cash consideration of $30.00 
and was recorded prior to plaintiff's deed. 

Issues of ownership, trespass and damages were submitted to the jury 
and answered in favor of the plaintiff. 

From judgment thereon, the defendant appealed, assigning error. 

Powell & Lewis and R. H. Burns for plaintiff. 
E. M.  Toon and Varser, McIntyre & Henry for defendant. 

DENNY, J. The appellant assigns as error the failure of the court 
below to sustain his motion for judgment as of nonsuit, and for a directed 
verdict in favor of defendant. This assignment of error cannot be 
sustained. 

I t  is in evidence that the plaintiff has cultivated part of the land in 
controversy, and cut logs, piling poles and crossties off the premises from 
time to time, over a period of 27 years prior to the institution of this 
action. Substantially all of the land is in timber. Small patches have 
been cleared by the plaintiff and used during the last ten or twelve years 
for tobacco beds. The plaintiff has listed the property for taxes for 
27 years. 

We think there is sufficient evidence of adverse possession to be sub- 
mitted to the jury under the decisions of this Court in Ward v. Smith ,  
223 N.  C., 141, 25 S. E. (2d), 463; Berry v. Coppersmith, 212 N.  C., 50, 
193 S. E., 3 ;  Locklear v. Savage, 159 N.  C., 236, 74 S. E., 347; Coxe v. 
Carpenter, 157 N .  C., 557, 73 S. E., 113; and Berry v. McPherson, 153 
N .  C., 4, 68 S. E., 892. 

When the evidence is considered, as i t  must be, in the light most favor- 
able to the plaintiff, i t  tends to show use and occupation by the plaintiff 
for the required statutory period, and that during said period the plain- 
tiff has from time to time, continuously subjected the disputed land to the 
only use of which it was susceptible. 
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The appellant seriously contends and assigns as error the admission in 
evidence of plaintiff's deed from Mary F. Jacobs, notwithstanding the 
fact that the court a t  the time the deed was offered and admitted, stated 
that i t  was admitted conditionally and later excluded i t  and i&rudted 
the jury not to consider the deed or the evidence with respect to it. This 
assignment of error cannot be sustained. I f  the deed had been improp- 
erly-admitted the error was corrected. Moreover, the appellant did not 
except to the introduction of the deed, but only to the testimony with 
respect to i t  after i t  had been introduced without objection. As a matter 
of fact, we think the deed was competent to show plaintiff's claim of title. 
Since another deed to the identical property which plaintiff claims, had 
been filed of record, prior to the filing of his deed, the plaintiff had a 
right to offer his deed, not as evidence of adverse posse&on, but as a 
relevant fact in connection with other circumstances tending to show 

u 

claim of title; a claim of title, however, which under the circumstances 
was not a good and indefeasible one, unless the plaintiff could further 
show that he had held the premises which he claimed, adversely for 
twexty years. There is an  allegation in the complaint to the effect that 
plaintiff has held possession of the premises for seven years adversely 
under his deed; however, the case was tried below upon the allegations 
of adverse possession for twenty years and no evidence was adduced in 
support of a claim for title under color. I n  view of the theory upon 
which the case was tried, the defendant would have no cause for com- 
plaint if the deed had not been excluded. For this Court said, in Tilgh- 
man v. Wancock, 196 N. C., 780, 147 S. E., 300 : "There is no presump- 
tion of law that a purchaser takes possession under a deed. Prevatt v. 
Harrelson, 132 X. C., 250, 43 S. E., 800. Therefore, the deed of itself 
was not sufficient evidence of possession. As the deed was made before 
the controversy arose, the execution and recording thereof would be a 
relevant fact in connection with other sufficient evidence tending to  show 
a claim of title and adverse ~ossession. Though not sufficient of itself - 
for that purpose, under the circumstances the deed would be analogous 
in probative weight to the listing of land and the payment of taxes 
thereon." 

The appellant also assigns as error the admission of plaintiff's tax 
receipts in evidence. The plaintiff testified he had listed the property 
for taxes for 27 years and offered in evidence certain tax receipts. These 
tax receipts xere admissible for the purpose of showing that the plaintiff 
was and had been asserting a claim to the property. They were so ad- 
mitted and the jury instructed accordingly. The court further instructed 
the jury that payment of taxes alone was not sufficient to prove a claim 
of adverse possession. This Court has repeatedly held : "The listing of 
the land and payment of taxes is a relevant fact, in connection with 
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other circumstances, tending to show a claim of title and an adverse or 
hostile possession, though not sufficient by itself for the purpose." Austin 
v. King, 97 K. C., 339; Rufin v. Overby, 105 N .  C., 78, 11 S. E., 251; 
Bernhnrdt c. Brown, 122 N. C., 587, 29 S. E., 884; Christmnn v. Hil- 
liard, 167 K. C., 4, 82 S. E., 949; Belk v. Belk, 175 N. C., 69, 94 S. E., 
726; Perry v. Alford, 225 N.  C., 146, 33 S. E. (2d), 665. This assign- 
ment of error cannot be sustained. 

We have carefully considered the remaining thirty-three exceptions, 
thirty-two of which are to his Honor's charge, and me find none of them 
of sufficient merit to disturb the verdict below. 

There are conflicting statements i n  plaintiff's evidence, but, as stated 
in Ward v. Smith, supra: "Discrepancies and contradictions, even in 
plaintiff's evidence, are matters for the jury, and not for the court." 

In the trial below, we find 
No error. 

A. H. PATTERSOK AND HIS WIFE. LOIS PATTERSON. v. G. T. BRANDON. 

(Filed 31 January, 1946.) 
1. Rills 3 33c- 

The law favors the early resting of estates. 

2. Same- 
Testator derised real estate to his wife for life, remainder to his sister 

"if she looks after and takes proper care of my beloved wife," without 
limitation over. HeZd: Testator's sister took a vested remainder and the 
language of the proviso was insufficient to work a forfeiture upon the 
failure of the remainderman to take care of testator's wife. 

, ~ P P E A L  by defendant from Carr, J., 30 July, 1945, in Chambers, in 
~ L A M A X C E .  

This is an action brought under the Uniform Declaratory Judgment 
Act, G. S., Art. 26, sec. 1-253, for the purpose of interpreting the last 
will and testament of W. P. Ingle, deceased, to determine the 
plaintiffs have a good and indefeasible title in fee simple to the property 
devised i n  said will. It is admitted that W. P. Ingle, at  the time of his 
death, was seized and possessed of a fee simple title to said property. 

The will of W. P. Ingle was probated 19 August, 1930. The testator 
devised a life estate in the land in controversy to his wife, Mollie Ingle, 
and the remainder to  his sister, Addie Shoe, in  the following language: 
"And at my beloved wife, Mollie Ingle's death, the remainder to go to 
my sister, Addie Shoe, if she looks after and takes proper care of my 
beloved wife, Mollie Ingle." 
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An action was instituted 1 October, 1935, in  the Superior Court of 
Alamance County by Xollie Ingle against Mrs. Addie Shoe and her 
husband, J. W. Shoe, in which the plaintiff alleged that the said Addie 
Shoe had not provided for her according to the terms of the will of 
W. P. Ingle, and praying for judgment that the defendants had for- 
feited all their right, title and interest in  and to the W. P. Ingle prop- 
erty. A consent judgment was entered 9 April, 1940, reciting that a 
settlement had been reached in the action a t  May Term, 1937, whereby 
the said Addie Shoe and her husband, J. W. Shoe, executed and deliv- 
ered to Mollie Ingle for a consideration of $1,500.00 a deed dated 
26 May, 1937, conveying to her all their right, title and interest in and 
to said property, and providing further that in view of said settlement 
the parties were consenting to a nonsuit in said action. 

Subsequently, Mollie Ingle conveyed the Ingle land to Dr. R. E. 
Brooks and wife, Lucy Brooks, by deed dated 1 January, 1940, contain- 
ing full covenants and warranties. Thereafter, on 10 January, 1941, 
Dr. Brooks and wife conveyed said land to the plaintiffs by a deed also 
containing full covenants and warranties. All the above deeds are duly 
recorded in the office of the Register of Deeds of Alamance County. 

The plaintiffs subdivided the property into lots and the defendant con- 
tracted to pay $1,400.00 for two of said lots, but refused to accept plain- 
tiffs' deed for the property, upon the ground that the plaintiffs could not 
convey a good and indefeasible title thereto. 

The court being of the opinion that the plaintiffs are the owners of a 
good and indefeasible title in fee simple to said property, and that the 
defendant should accept plaintiffs' deed and pay for the property accord- 
ing to the terms of his contract, judgment was entered accordingly, and 
the defendant appealed. 

Thos .  C. Carter for p la in t i f s .  
J .  E l m e r  Long and Clarence Ross for defendant.  

DENRY, J. The appellant contends that the devise of the remainder 
in the Ingle property to Addie Shoe, was subject to the proviso: "If she 
looks after and takes proper care of my beloved wife, Mollie Ingle," and 
that this proviso is a condition precedent, which condition was never 
performed and therefore title never vested in her. I f  this contention is 
correct, then the deed from dddie Shoe and her husband, J. W. Shoe, to 
Mollie Ingle did not convey the remainder in said property and Mollie 
Ingle's deed to Dr. and Mrs. Brooks conveyed nothing more than her life 
estate; and the deed from Dr. and Mrs. Brooks to the plaintiffs would 
likewise be so limited. 
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We do not so hold. The law favors a vesting of estates and we think 
Addie Shoe took a vested remainder in the land devised under the terms 
of the will of W. P. Ingle. And, since the will contains no limitation 
over upon the failure of the devisee to take care of the testator's wife, 
we do not think the language used in the above proviso sufficient under 
our decisions, to work a forfeiture of the estate upon the failure of the 
devisee to take care of the wife. Oxford Orphanage v. Kittrell, 223 
N .  C., 427, 27 S. E. (2d), 133; Church v. Refining Co., 200 N.  C., 469, 
157 S. E., 438; Marsh v. Marsh, 200 N.  C., 746, 158 S. E., 400; Cook 
v. Sink ,  190 N.  C., 620, 130 S. E., 714; Hall v. Quinn, 190 N.  C., 326, 
130 S. E., 18;  Askew v. Dildy, 188 N .  C., 147, 124 S. E., 124; Allen v. 
Allen, 121 N. C., 328, 28 S. E., 513; Misenheimer v. Sifford, 94 N .  C., 
592; McNeely v. McNeely, 82 N.  C., 183. 

I n  McNeely v. HcNeely, supra, where the testator devised all his 
property to his wife for life and then devised the remainder as follows: 
"I give a11 the lands that I have to my son Billy . . . at the death of 
his mother, by him seeing to her." Billy predeceased his mother, but it 
was held that he took a vested remainder in the property and that the 
words, "by him seeing to her," did not operate as a condition to termi- 
nate or impair his estate. A similar conclusion was reached in  the case 
of JIisenheimer v. Sifford, supm, where the testator devised certain 
property to his son, "Provided he maintain his mother during life com- 
fortably, and shall give her houseroom and firewood, and all necessaries 
of life, during her life or widowhood." Likewise, in  the case of Allen v. 
Allen, supra, the will provided: "If my son R. J. Allen will agree to 
live at  my residence that I have left my wife during her life, at  her 
death, if my son R. J .  Allen shall think proper to pay $2,000.00 for all 
the land and residence that I left to my wife during her life, he shall 
have the privilege of doing so, and he shall have a fee simple right and 
title to i t  to him and his heirs forever." This Court held the devisee, 
R. J. Allen, took a vested remainder in fee, charged with $2,000.00. 

We need not determine whether the above proviso was sufficient to 
create more than a moral obligation on the part of the devisee to render 
aid and assistance to the widow of W. P. Ingle. We do hold, however, 
that i t  was insufficient, if broken, to divest Addie Shoe of the interest 
devised to her under the will of her brother, W. P. Ingle. Therefore, 
the deed from Addie Shoe and her husband, did convey the remainder to 
Mollie Ingle, the holder of the life estate, thereby giving her a good and 
indefeasible titIe to the property. Consequently, the plaintiffs, now hold- 
ing the property through nzesne conveyances from Mollie Ingle, have a 
good and indefeasible title in fee simple to said property. 

The judgment of the court below is 
Affirmed. 
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I?? THE ~\IBTTER O F :  AIRS. E. T. BADGETT. A k ~ l \ r ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  OF THE ESTATE 
OF ELMER THOMAS BADGETT, DECEASED. 

(Filed 31 January, 1916. ) 

Descent and Distribution 9 1: Master and Servant 9 30b: Death 5 9- 

A railroad company settled a claim fo r  wrongful death of an employee 
engaged in interstate commerce. The funds mere paid to his adminis- 
tratrix. Held: The funds hare the same status as though they had been 
recorered under the Federal Employer's Liability Act in solido without 
apportionment of the award by a jury, and therefore the funds should be 
distributed according to our  statute of distribution and not apportioned 
among the beneficiaries of the deceased according to the pecuniary loss 
each sustained. 

APPEAL by the administratrix from Nettles, J., a t  September Term, 
1945, of FORSYTH. 

Special proceedings to require Mrs. E. T. Badgett, administratrix of 
the estate of Elmer Thomas Badgett, deceased, to distribute certain funds 
in  her hands, according to the North Carolina laws of intestacy. 

The deceased, a resident of Forsyth County, was killed on 2 March, 
1944, by a train of the Southern Railway Company, while in the per- 
formance of his duties as an employee and while employer and employee 
were engaged in interstate commerce, within the meaning and intent of 
the Federal Employers' Liability Act. He  died intestate, and his widow, 
Mrs. E. T. Badgett, qualified as administratrix of his estate on 11 Octo- 
ber, 1944. She employed Bernard M. Savage, of Baltimore, Maryland, 
as attorney, to handle the claim for wrongful death. No suit was ever 
filed and the Southern Railway Company settled the claim for $15,000.00, 
took a release from Mrs. E .  T. Badgett, as administratrix of the estate 
of Elmer Thomas Badgett, and issued its draft in that amount to Mrs. 
E. T. Badgett, administratrix of the estate of Elmer Thomas Badgett, 
deceased, and Bernard hl. Savage, attorney. The draft was duly paid, 
and the proceeds, less attorney's fees, were paid over to the administra- 
trix. The deceased left surviving him his wife, Mrs. E. T. Badgett, an 
eight-year-old daughter, Brenda Gray Badgett, who were dependent 
upon him for support and maintenance a t  the time of his death, and 
Hilda Louise Badgett Bray, a daughter by a former marriage, about 20 
years of age, who neither resided with nor was dependent upon deceased 
at  the time of his death. 

I n  March, 1945, Hilda Louise Badgett Bray, through her next friend, 
John W. Badgett, filed a petition with the clerk of the Superior Court 
of Forsyth County, requesting that the administratrix be required to 
distribute the proceeds received in settlement of the aforementioned 
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claim for wrongful death, as provided under the laws of intestacy of the 
State of North Carolina. Upon a hearing, after notice, the clerk entered 
an  order directing the administratrix to distribute the net proceeds 
derived from the settlement of the claim for the wrongful death of 
Elmer Thomas Badgett, one-third each to the widow and two daughters 
of the deceased. The administratrix appealed to the Superior Court 
and, upon appeal, his Honor, Zeb V. Nettles, judge presiding at  the 
September Term, 1945, of Superior Court of Forsyth County, affirmed 
the order of the clerk of said court. The administratrix appealed from 
this ruling to the Supreme Court, assigning error. 

Archie Elledge, Fred S. Hutchins,  and H.  Bryce Parker for petitioner, 
appellee. 

J a m e s  B. Lovelace for respondent, appellant. 

DENNY, J. The sole question to be determined is whether the net 
proceeds received for the wrongful death of Elmer Thomas Badgett, 
while engaged in interstate commerce, shall be apportioned according to 
our statute of distribution. The answer must be in the affirmative. 
I n  re Stone,  173 N.  C., 208, 97 S. E., 216. 

The appellant contends that since the recovery was based upon the 
provisions of the Federal Employers' Liability Act, the proceeds must 
be apportioned among the beneficiaries of the deceased according to the 
pecuniary loss each has sustained. We think the overwhelming weight 
of authority is to the effect that in an action for wrongful death under 
this Sct,  the jury may apportion the award as contended by the appel- 
lant and that a recovery under the Act, by way of compromise, may be 
apportioned in a similar manner where the court supervises and approves 
the compromise. But, where the settlement is made in the discretion of 
the personal representative without the advice or approval of the court, 
we think the award must be distributed under the provisions of our 
statute of distribution. 

The funds nom7 in the hands of the administratrix have the same 
status such funds mould have if they had been recovered in an action 
under the Federal Employers' Liability Act and the jury had awarded 
damages in  solido. 

This Court has repeatedly approved the apportionment of awards by 
the jury in actions brought for wrongful death under this Act. Horton 
v. R. R., 175 N. C., 472, 95 S. E., 883; S f r u n k s  v. Payne ,  184 S. C., 
582, 114 S. E., 840; Gerow v. R. R., 189 N. C., 813, 123 S. E., 473; 
W i m b e r l y  2). R. R., 190 S. C., 444, 130 S. E., 116; 114cGraul v. R. R., 
209 N. C., 432, 184 S. E., 31. Nevertheless, there appears to be no 
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federal authority which requires such apportionment. The appellant 
contends otherwise and relies upon Horton v. R. R., supra; Wilson v. 
Massagee, 224 N.  C., 705, 32 S. E. (2d), 335; and Gulf C. & S. F. R y .  
Go. v. McGinnis, 288 U.  S., 173, 33 S. Ct., 426, 57 L. Ed., 785, a Texas 
case. I t  should be noted that Texas has a statute which provides that 
damages awarded in an action for wrongful death may be apportioned 
by the jury. However, the Supreme Court of the United States held 
in the case of Central Vermont Ry .  C.  v.  Whi te ,  238 U. S., 507, 59 
L. Ed., 1433, that the decision in the McGimis  case, supra, means noth- 
ing more than that a jury may apportion the damages awarded and 
further held that there was nothing in  the record in the McGinnis case, 
supra, "Which would support a ruling that a general verdict was in- 
valid, or that the verdict could be set aside because i t  failed to fix the 
amount each beneficiary was to receive. 

"Under Lord Campbell's Act (9 & 10 Vict., ch. 93, s. 2) and in a 
few of the American states the jury is required to apportion the dam- 
ages in this class of cases. But even in those states the distribution is 
held to be of no concern to the defendant, and the failure to apportion 
the damages is held not to be reversible error. (Norfolk $ W .  R. Co. v. 
Stevens, 87 Va., 631 ( I ) ,  634, 46 L. R. A., 367, 34 S. E., 525; Inter- 
national & G. AT. R. Co. v. Lehman, Tex. Civ. App., 72 S. W., 
619,-certainly not unless the defendant can show that it has been 
injured by such failure. The employers' liability act is substantially 
like Lord Campbell's Act, except that it omits the requirement that the 
jury should apportion the damages. That omission clearly indicates 
an intention on the part of Congress to change what was the English 
practice so as to make the Federal statute conform to what was the rule 
in most of the states in which i t  was to operate. Those statutes, when 
silent on the subject, have generally been construed not to require juries 
to make an apportionment." See also Kansas C i t y  S. R. Co. v.  Leslie, 
238 U. S., 599, 59 L. Ed., 1478; U. S. C. A., Title 45, see. 51, note 880, 
et seq. 

I n  view of the conclusion reached, it is unnecessary to discuss the 
other questions raised and argued. 

We think, upon the facts presented on this record, the judgment of 
the court below must be upheld. 

Affirmed. 
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STATE v. J. L. ROBINSON. 

(Filed 31 January, 1946.) 
1. Homicide § 2 5 -  

Defendant's motion to nonsuit is properly denied when the evidence 
tends to show an intentional killing with a deadly weapon, since the credi- 
bility and sufficiency of the defendant's evidence in mitigation or excuse 
is for the jury to consider and decide. 

2. Oriminal Law § 40- 

Where defendant introduces evidence of good character the State is 
authorized to introduce evidence of defendant's bad character, but it is 
reversible error to permit the State by cross-examination or  otherwise to 
offer evidence as to particular acts of misconduct. 

APPEAL by defendant from Dixon, Special Judge, a t  March Term, 
1945, of MECKLEKBURG. 

The defendant was indicted for the murder of one Theodore Malpert. 
At the outset of the trial the solicitor announced he would not ask for a 
verdict of guilty of murder in the first degree but for a verdict of guilty 
of murder in the second degree or of manslaughter, as the evidence might 
warrant. 

The State offered evidence tending to show that the defendant shot and 
killed the deceased in a difficulty in an automobile, and the defendant, 
testifying in his own behalf, admitted that he shot and killed the de- 
ceased and pleaded self-defense. 

The jury returned a verdict of guilty of manslaughter, and from 
judgment of imprisonment predicated on the verdict defendant appealed, 
assigning errors. 

Attorney-General MclTfullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

G. T .  Carswell, Harvey Hamilton, Jr., and Fred H. Hasty for the 
defendant, appellant. 

SCHENCK, J. I n  his brief the defendant sets out as exceptive assign- 
ments of error the court's refusal of his motion to dismiss the action or 
for judgment of nonsuit made when the State had produced its evidence 
and rested its case, and renewed after all the evidence in the case was 
concluded (G. S., 15-173). 

These assignments of error cannot be sustained. The case could not 
be dismissed or judgment of nonsuit entered when there was an inten- 
tional killing with a deadly weapon as in this case the law implies malice, 
and it is, at least, murder in the second degree, and the burden then rests 
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upon the prisoner to satisfy the jury of facts and circumstances in  miti- 
gation of or excuse for the homicide, the credibility of the evidence, and 
its sufficiency to produce this satisfaction being for the jury to consider 
and decide. 8. v. Johnson, 184 N .  C., 637, 113 S. E., 617; S. v. Cagle, 
209 N. C., 114, 182 S. E., 697. 

But, while this is so, we are of the opinion that the learned judge who 
presided a t  the trial committed error in permitting, over objection of 
the defendant, certain questions to be propounded by the solicitor to the 
character witnesses of the defendant, as to certain extraneous acts com- 
mitted by the defendant. The defendant offered one Cupp and others 
who testified on direct examination that the defendant was a man of 
good character, whereupon the solicitor, on cross-examination, over 
objection of defendant, asked said character witnesses, in effect, if they 
knew the defendant had been convicted for driving a car drunk, and for 
carrying a concealed weapon, and had been charged with committing an  
assault on a female, and had been running around with Maude Cubley, 
and had married another woman right after his wife got killed and she 
left him on account of Maude Cubley. T o  all of which the witness Cupp 
and others replied in the negative. S. v. Shim,  209 N.  C., 22, 182 
S. E., 721; 8. v. Shepherd, 220 N .  C., 377, 17 S. E. (2d), 469. 

When the defendant availed himself of the right to introduce evidence 
of his good character, the State was authorized to introduce evidence of 
the defendant's bad character, but could not by cross-examination, o r  
otherwise, offer evidence as to particular acts of misconduct of the 
defendant. The rule is just and based upon sound reason. L4 party 
charged with crime may be prepared to defend an attack upon his gen- 
eral character, which is a single fact, but he could not have at the trial 
witnesses to explain the conduct of a lifetime. S. v. Holly, 155 N. C., 
485, 71 S. E., 450; Barton v. Morphes, 13 N.  C., 520; Woodie v. North 
Wilkesboro, 159 N. C., 353, 74 S. E., 924. 

As the defendant is entitled to a new trial in this action for error in 
permitting the solicitor, over objection by the defendant, to propound 
interrogatories to character witnesses of the defendant tending to show 
extraneous acts by the defendant, we deem i t  unnecessary to discuss the 
other assignments of error in the record, since the questions presented 
thereby are not likely to arise upon another trial of the case. 

For  the errors indicated there must be a 
New trial. 
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STATE v. NEWITT TV. STOKE. 

(Filed 31 January, 1946. ) 

1. Criminal Law s 70- 
Exceptions not set out in appellant's brief are  deemed abandoned. 

Rule 28. 

2. Criminal Law 5 85- 

Where the evidence is substantially similar to that introduced a t  the 
former trial, the decision of the Supreme Court on the former appeal that 
the evidence was sufficient to be submitted to the jury is re8 judicata and 
defendant's esception to the refusal of the court to dismiss a s  of nonsuit 
is untenable. 

3. Criminal Law § 42c- 
While cross-esamination may be pursued as  a matter of right so long 

a s  it relates to facts in  issue or releTant facts which were the subject of 
the examination-in-chief cross-examination for the purpose of determining 
the interest or bias of the witness or to impeach credibility. rests in the 
discretion of the trial court, and the limiting of the cross-examination in 
the exercise of such discretion is  not reviewable. 

4. Criminal Law § 50a-Remark of court in sustaining objection to fur- 
ther cross-examination held not expression of opinion by court. 

In  sustaining the State's objection to further cross-examination of a 
witness for the purpose of impeaching her credibility the court remarked 
that  the witness is  an elderly lady suffering from high bloocl pressure, 
that the  court was of the opinion she had answered the interrogations 
sufficientl~, and that the witness said she had tried to tell the truth and 
did not recall all the particulars of the evidence given by her in the 
former trial. Held:  The remark mas not. and could not have been under- 
stood by the jury, as  an expression of opinion by the court as to  the trnth- 
fulness of the witness, but was solely to suggest to  counsel that  her 
answers to his question were complete, in the discharge of the court's 
right and duty to control the cross-esamination, G. S., 1-180. 

APPEAL by  defendant f r o m  B u r g w y n ,  Xpecial budge ,  a t  A p r i l  Term, 
1945, of ROBESON. 

T h e  j u r y  returned a verdict of gui l ty  of murder  i n  the  second degree, 
a n d  f r o m  judgment of imprisonment, predicated on the  verdict, the  
defendant  appealed, assigning errors. 

Attorney-General  X c J l u l l a n  and  Assis tant  Attorneys-General Rhodes ,  
i l loody,  a n d  T u c k e r  for the  S ta te .  

F. D. H a c k e t t  and  Johnson ,  Johnson  & Timber lake  for de fendan t ,  
appel lant .  
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SCHENCK, J. The appellant sets out in his brief only five exceptions. 
Hence all other exceptions appearing in the record are taken as aban- 
doned. Rule 28, Rules of Practice in the Supreme Court, 221 N. C., 562. 
The exceptions presented for our consideration may be most conveni- 
ently discussed in the order they are presented in  the brief. 

The first exceptions set out in the brief are Exception No. 6 and 
Exception No. 7, which relate to the refusal of the court of the defend- 
ant's motion to dismiss the action or for judgment of nonsuit lodged 
when the State had produced its evidence and rested its case, and re- 
newed after all the evidence in the case was concluded. G. S., 15-173. 
These exceptions are untenable for the reason that this case was before 
the Court on a former appeal (8 .  v. Stone, 224 N. C., 848), and the 
Court then said, "We think the evidence sufficient to warrant its sub- 
mission to the jury." The evidence produced at this trial is substan- 
tially similar to the evidence produced at the former trial. Under these 
circumstances the question of nonsuit, or the sufficiency of the evidence 
to be submitted to the jury, the decision of the Court on the former 
appeal is decisive. S. v. Lee, 213 N.  C., 319, 195 S. E., 785. Where 
the question of sufficiency of evidence to go to the jury had been passed 
upon in a former appeal in the same case, this Court said : "This Court 
passed on the evidence in this case when it was here before. There is no 
material difference in the evidence on the former and this appeal. On this 
aspect, the matter is res judicata." Jernigan v. Jernigan, 207 N. C., 
831 (835), 178 S. E., 587. 

The second exception set out in appellant's brief is Exception No. 1, 
which relates to the court's sustaining an objection by the State to an 
interrogatory propounded by counsel for defendant to a State's witness, 
Mrs. Annie Edwards, mother of the deceased. The record shows that 
counsel for the defendant, on cross-examination, propounded the follow- 
ing interrogatory to State's witness, Mrs. Annie Edwards: "Well, you 
didn't tell the exact truth when you made the statement on direct exami- 
nation that your brother (the defendant) didn't make any reply when 
you charged him with killing your son, did you? You were mistaken 
about that, weren't you? Come on and tell me?" I n  S. v. Beal, 199 
N. C., 278, at page 298, 154 S. E., 604, it is written: "Furthermore, it 
is an unquestioned truism that the cross-examination of a witness may 
be pursued by counsel as a matter of right so long as it relates to facts 
in issue or relevant facts which were the subject of his examination-in- 
chief. Milling Co. v. Highway Corn., 190 N .  C., 692, 130 S. E., 724. 
When, however, it is sought to go beyond the scope of the examination- 
in-chief, for purposes of determining the interest or bias of the witness 
and to impeach his credibility, the method and duration of the cross- 
examination for these purposes rest largely in the discretion of the trial 



N. C.] FALL TERM, 1945. 9 9 

court. S. v. Patterson, 24 N. C., 346; Wigmore on Evidence (2d Ed.), 
see. 944 et seq.; 28 R. C. L., 445." It is apparent that the question 
assailed by the objection under consideration had for its purpoee the 
determination of the interest or the bias of the witness, and to impeach 
her credibility, and its admission or denial, therefore, rested in the dis- 
cretion of the trial court, and an exception thereto could avail the 
defendant nothing. 

The third exceptions set out in  the appellant's brief are Exception 
No. 2 and Exception No. 3, which relate to the contention of the defend- 
ant that the court violated G. s., 1-180, which provides that "no judge 
. . . shall give an opinion whether a fact is fully or sufficiently proven, 
that being the true office and province of the jury; . . ." From the 
record it appears that immediately after the court sustained the objection 
by the solicitor to certain further cross-examination of the State's wit- 
ness, the court remarked: "The Court finds that the witness is an elderly 
lady, suffering from high blood pressure and the Court is of the opinion 
she has answered interrogations of counsel as to whether or not her 
brother made a reply, sufficiently. (Exception No. 2.) She has insisted 
that she has tried to tell the truth about the matter to the best of her 
recollection and does not recall all the particulars of her evidence given 
in a former trial" (Exception No. 3). The defendant's contention for 
the construction of the court's statements as manifesting the opinions of 
the court cannot be sustained. I t  appears that the court meant only 
that the answer of the witness was complete and that the question should 
not be repeated. I t  is both the right and duty of the presiding judge to 
control the examination and cross-examination of witnesses, both for the 
purpose of conserving the time of court and of protecting the witness 
from prolonged and needless examination. The witness having stated 
that her "blood was high" and she had much trouble, but she knew she 
wanted "to be honest and tell the truth," it was proper for the court to 
suggest to counsel that her answer to his question was complete. De- 
fendant was not prejudiced by the statement of the court, for the jury 
could not have understood such statement to be an opinion of the judge 
as to the truthfulness of her answer. S. v. Mansell, 192 N. C., 20, 133 
S. E., 190. These assignments of error cannot be sustained. 

There are other exceptions in the record but they are not set out in 
the appellant's brief, nor are any reasons or argument stated or authority 
cited therein, in support thereof and they, therefore, are taken as 
abandoned. 

On the record we find 
No error. 
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RALPH SMITH, JR., BY HIS NEXT FRIESD, RALPH SMITH, SR., v. EFTHI- 
MIOS XARIAKAKIS, VIRGIXIA RIARIAKAKIS AND WILLIE WATSON. 

(Filed 31 January, 1946.) 

1. Appeal and Error 5 89- 
Exceptions not set out and discussed in appellant's brief are deemed 

abandoned. 

2. Automobiles § 24c- 

Evidence that the driver of the car inrolred in the accident had been 
seen by the witness working in his co-clefendants' sandwich shop practi- 
cally every day and that the car was owned by his co-defendants, or one 
of them, and license therefor issued in the name of one of them, is hcld 
insufficient to carry the case to the jury on the issue of respondeat supe- 
rior. 

APPEAL by plaintiff from Harm's, J., at June Civil Term, 1945, of 
ORANGE. 

This is an action by the plaintiff to recover damages for personal and 
property injuries alleged to have been caused by the negligence of the 
defendants. 

I t  is alleged and contended by the plaintiff that on 8 October, 1943, 
he was driving a truck, the property of H. S. Pendergraft, eastward on 
Highway 54, and met the defendant Willie Watson driving a Plymouth 
automobile westward on said highway; that said truck and said auto- 
mobile collided, and as a result of said collision the plaintiff was seri- 
ously injured and said truck damaged; that the said collision was proxi- 
mately caused by the negligent operation of said Plymouth automobile 
by said defendant Willie Watson. 

The plaintiff introduced his evidence and rested his case. Whereupon 
the defendants moved for a judgment as in case of nonsuit and to dis- 
miss the action. The court granted the motion as to the defendant 
Efthimios Mariakakis and Virginia Mariakakis, and overruled the 
motion as to the defendant Willie Watson. The plaintiff excepted to the 
sustaining of the motion as to the defendants Mariakakis, and appealed to 
the Supreme Court, assigning errors. The case was submitted to the 
jury as to the defendant Willie Watson and verdict and judgment ob- 
tained against the defendant Willie Watson, from which no appeal was 
taken. 

L. J .  P h i p p s  for p l a i n t i f ,  appellant.  
B e n r y  A. W h i f f i e l d  and Fu l l e r ,  Beade,  Urnstead &? Ful ler  for de- 

fendants,  appellees. 
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SCHENCIZ, J. The only assignment of error set out in the plaintiff 
appellant's brief relates to the action of the court in sustaining the 
motion of the defendants Efthimios Mariakakis and Virginia Mariakakis 
for judgment as in case of nonsuit and to dismiss the action as to said 
defendants, and since this is the only assignment of error discussed it is 
presumed that the other assignments of error are abandoned. 

I t  is the contention of the appellees that there was no error in the 
ruling of the court, since all the evidence tended to show that the defend- 
ant Willie Watson was operating the automobile involved in the wreck, 
and the other defendants were not present a t  the time, and that there was 
no evidence of any agency existing between the defendant Watson and 
the other defendants to invoke the doctrine of respondeat superior. 

On the other hand, i t  is the contention of the appellant that there was 
error in  the ruling of the court, since there was sufficient evidence in the 
record to  carry the case to the jury upon the theory that the defendant 
Willie Watson was a t  the time of the wreck the agent of the other 
defendants, acting within the scope of his agency, and therefore the 
doctrine of respondeat superior was applicable. 

These adverse contentions of the appellant and the appellees present 
but the single question, namely, was there evidence in the record suffi- 
cient to carry to the jury the question as to whether the defendant Willie 
Watson, at the time of the wreck, was acting as the agent of the other 
defendants, and acting within the scope of his employment? After a 
careful examination of the evidence in  the record, we are constrained to 
answer the question posed in the negative. 

The only evidence in the record relating to the defendant Willie Wat- 
son was that the witness Charlie Lloyd testified that Willie Watson 
passed him and others on Highway No. 54 in another car about a 
quarter of a mile from where the wreck took place, "driving about 60 
miles per hour and whipped around us"; the witness Arthur testified: 
"Willie Tatson passed me going toward Graham in a gray Plymouth 
automobile on a little knoll"; the witness Xrs.  Ralph Smith, Sr., testi- 
fied that on 8 October, 1943, about 10 o'clock she saw Willie Watson 
in the Marathon Sandwich Shop, operated by Mr. Mariakakis and his 
wife, cleaning tables, and I saw Willie Watson there practically every 
day;  Willie Watson, himself in an adverse examination taken and intro- 
duced in  evidence by the plaintiff, testified that "I did not work any for 
Mr. Xariakakis, but worked for one Edwards who lived on the Maria- 
kakis farm, helping Edwards feed the hogs there. There is also evidence 
to the effect that the automobile which Willie Watson was driving on the 
night of the wreck was owned by Efthimios Mariakakis and Virginia 
Mariakakis, or one of them, and that license in the name of Virginia 
Mariakakis was issued therefor. 
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I n  order to carry the case to the jury there must appear more than a 
scintilla of evidence that the defendant Willie Watson was the agent of 
the other defendants, appellees, acting within the scope of his authority. 
This evidence, in our opinion, does not appear in  the record, and there- 
fore the judgment below is 

Affirmed. 

GRADY A. ZIGLAR v. LORRAINE ELIZABETH ZIGLAR. 

(Filed 31 January, 1946.) 
1. Trial § 17- 

Plaintiff instituted suit for absolute divorce on ground of adultery. 
Defendant set up cross-action for divorce a rnensa et thoro alleging, inter 
alia, adultery on the part of plaintiff. At the close of the evidence de- 
fendant took a voluntary nonsuit on her cross-action. Held: Eridence 
of adultery on the part of plaintiff was competent at  the time of its intro- 
duction, and in the absence of motion to strike when defendant withdrew 
her cross-action, plaintiff's contention that he was unduly prejudiced by 
its admission is untenable. Rule 21. 

2. Trial 8 49- 

The setting aside of a verdict on the ground that it is contrary to the 
weight of the evidence is addressed solely to the discretion of the trial 
court. G. S., 1-207. 

APPEAL by plaintiff from Nett les ,  J., at September Term, 1945, of 
FORSYTH. 

Civil action for absolute divorce on ground of adultery. 
The defendant denied the allegations of the complaint, pleaded condo- 

nation, and set up a cross-action for divorce a rnensa et thoro on the 
ground that plaintiff's improper relations with other women and indig- 
nities offered to the defendant were such as to  render her condition 
intolerable and life burdensome. 

The case was tried on the allegations of the complaint and the cross- 
action, with evidence to support each and all of the allegations. 

At the close of the evidence, the defendant took a voluntary nonsuit, 
without prejudice, on her cross-action; whereupon the case was sub- 
mitted to the jury on the allegations of the complaint. 

The jury answered the issue of adultery in favor of the defendant. 
From judgment denying the plaintiff a divorce, he appeals, assigning 
errors. 

J o h n  D. S lawter  and R ichmond  B u c k e r  for plaintif f ,  appellant. 
H o y l e  C. R i p p l e  for defendant ,  appellee. 
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STACY, C. J. Plaintiff assails the validity of the trial on the ground 
that he was unduly prejudiced by the admission of testimony tending to 
show adultery on his part. This evidence was competent, a t  the time of 
its introduction, as it was in support of the allegations of the cross- 
action. I n  re Southerland, 188 N.  C., 325, 124 S. E., 632; Rule 21, 
Rules of Practice in the Supreme Court, 221 N. C., 558. There was no 
motion to strike when the defendant withdrew her complaint against 
the plaintiff. On the record as presented, the exception cannot be held 
for reversible error. S. v. Hawkins, 214 N.  C., 326, 199 S. E., 284; 
S. v. Tuttle, 207 N.  C., 649, 178 S. E., 76, and cases cited. 

Nor is the court's charge on the issue of adultery open to valid objec- 
tion. The issue was one of fact with the evidence contradictory. The 
jury has answered in  favor of the defendant. 

True it is, the plaintiff's evidence was direct and positive, and he 
complains that the verdict is clearly contrary to the weight of the evi- 
dence. But this was a matter addressed to the sound discretion of the 
trial court. G. S., 1-207; Goodman v. Goodman, 201 N.  C., 808, 161 
S. E., 686. 

We have discovered no valid exception on the record. The verdict and 
judgment will be upheld. 

No error. 

JOHN H. BENSON v. WILLIE ROBERSON, JOE WHITE AND JAKE 
PENDLETON. 

(Filed 31 January, 1946.) 
Receivers § 13- 

Exceptions filed and made a part of the record are not void as a matter 
of law because not filed within the first three days of the term of court 
commencing next after the filing of the receiver's report, in the absence 
of motion or order, G.  S., 55-153, and a judgment entered on the basis 
that such exceptions were not before the court for consideration will be 
remanded. 

APPEAL by defendants and claimants from Nettles, J., at October 
Term, 1945, of FORSYTH. Error and remanded. 

Exceptions to report of receiver as to allowance of claims. 
The plaintiff's claim for $775.62 was allowed, and those of other 

claimants were placed in second class. The receiver's report was ap- 
proved and confirmed by the court. Defendants and other claimants 
adversely affected excepted and appealed. 
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Joe W .  Johnson for plaintiff. 
A. B. Cummings for defendants, Willie Roberson and Joe White. 
E. M. Whitman for claimants, Phoebe Harrell, James R. Harrell, 

Lizzie Jarreft, and Rosa Lee Waiters. 

DEVIN, J. This appeal arose out of the liquidation of the partnership 
heretofore existing between plaintiff and defendants under the name of 
Royal Club Beer Garden. A receiver was appointed who heard evidence 
of the various claimants and made report of the claims which he allowed, 
including that of the plaintiff for $775.62. Claims of appellants Har- 
re11 and others were allowed, but placed in the second class. 0. S., 59-70. 
The assets are insufficient to pay more than a small percentage of claims 
as allowed by the receiver. 

The report of the receiver's findings was filed by him 19 October, 
1945, at 4:10 p.m., and copies mailed to counsel for appellants on that 
day. A term of Superior Court began in Forsyth County 22 October. 
Exceptions to the report were filed in the cause by claimants Harrell and 
others 26 October, and by defendants Roberson and White 27 October. 
Exceptions were noted to the findings and allowances of the receiver, and 
jury trials demanded. G. S., 55-153. 

Another one-week term of the Superior Court began 29 October, and 
on 30 October the court entered an order holding that no objections to 
the receiver's report had been filed within the first three days of the 
term which began 22 October, and thereupon confirmed the receiver's 
report. Payment of claims as reported was directed to be made. Both 
defendants and claimants appealed. 

We think the order appealed from was improvidently entered. Ex- 
ceptions to the receiver's report had been filed and were a part of the 
record. There was no motion to strike out the exceptions, nor did the 
court order them stricken out. Even if not filed within the first three 
days of the term, they may not be held to be void as a matter of law in 
the absence of such motion or order, and there was error in disregarding 
them. The power to extend time for filing exceptions to receiver's report 
is expressly given by the statute. G. S., 55-153. Since the judgment 
below seems to have been based on the view that the exceptions not 
having been filed within the first three days of the term were not before 
the court for consideration, we think the cause should be remanded to 
the Superior Court for such action as may be appropriate, and it is 
so ordered. 

Error and remanded. 
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L. 11. GERRIKGER r. WALTER GERRINGER A N D  MRS. LEKA BARBER. 

(Filed 31 January, 1946.) 
Deeds § 16c- 

In this action to recover for  breach of contract to maintain and support 
plaintiff as consideration for  the execution of a deed, the evidence con- 
sidered in the light most favorable for plaintiff is held sufficient to carry 
the case to the jury. 

APPEAL by plaintiff from Johnson,  Special  J u d g e ,  at April Term, 
1945, of L k I A ~ ~ ~ ~ ~ ~ .  

This was an action to recover for breach of contract to maintain and 
support the plaintiff as consideration for the execution of a deed. At 
the close of the evidence judgment of nonsuit was entered, and plaintiff 
excepted and appealed. 

T h o s .  C .  Car ter  a n d  A. M. Carroll  for plaint i f f ,  appellant.  
P. W.  Glidewel l ,  Sr. ,  and  T h o m a s  D. Cooper  for defendants ,  appellees. 

DEVIN, J. The parties here are the same as those in Gerringer  v. 
Gerringer ,  223 N .  C., 818, 28 S. E. (2d), 501. I n  the former suit the 
plaintiff sought to set aside the deed which he had executed to the 
defendants in consideration of their promise to maintain and support 
him during his natural life. That suit was based upon allegations of 
fraud and undue influence, and judgment of nonsuit was affirmed on 
appeal. I n  the opinion by Just ice  D e n n y  i t  was said: "Plaintiff's 
remedy, if any, appears to be, not in equity, but in a court of law for 
breach of contract." Thereafter plaintiff instituted this action for breach 
of the contract, alleging that defendants had failed to maintain and 
support him as they had promised to do. I n  the hearing below judgment 
of nonsuit was entered and plaintiff appealed. 

After examining the record and considering the evidence in  the light 
most favorable for the plaintiff, we reach the conclusion that he has 
offered sufficient evidence to carry his case to the jury, and that there 
-\?-as error in  sustaining the motion for judgment of nonsuit. 

As the case goes back for trial, we do not discuss the evidence or 
express any opinion as to its weight or credibility. 

The judgment of nonsuit is 
Reversed. 
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W. F. LEE AND MINNIE LEAH P. LEE, HIS WIFE. v. BOARD O F  ADJUST- 
MENT UNDER ZOKING ORDINANCE OF THE CITY O F  ROCKY MOUNT. 

IN RE APPLICATION OF S. L. EDMOPL'DSOPL' FOR PERMIT TO BUILD STORE AND 

GASOLINE FILLING STATION IN THE CITY OF ROCKY MOUNT. 

(Filed 27 February, 1946.) 

1. Municipal Corporations 8 37- 
A decision of a municipal board of adjustment is reviewable solely for 

errors of lam on the evidence presented by the record itself. G. S., 
160-178. 

2. Appeal and  Error § 40- 

An exception to the judgment presents the single question whether the 
facts found and admitted are  sufficient to support the judgment rendered. 

3. Municipal Corporations fj 37- 

Since an optionee has no present right to erect a building on the land, 
the withholding of a building permit from him cannot in law impose any 
"undue and unnecessary hardship" upon him as a predicate for relief 
from an order of a municipal board of adjustment. G. S., 160-178. 

"Unnecessary hardship" as  used in G. S., 160-178, does not mean a 
pecuniary loss to a single owner in being denied a building permit for a 
nonconforming structure pursuant to zoning regulations binding upon all 
alike. 

107 
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A municipal board of adjustment is an administrative agency 1~-hich 
acts in a quasi-judicial capacity, and its authority to grant variauce 
permits in exceptional cases is limited to such as are consonant with the 
general purpose and spirit of the zoning regulations, and it has no author- 
ity to amend the zoning regulations and permit the erection of a non- 
conforming structure, it being the sole function of the legislative body of 
the municipality to alter the zoning districts for  changed conditions. 
G, S., 160-172, G. S., 160-178. 

6. Same- 
Any owner whose property is affected has the right to apply to the 

courts for review of an order of a municipal board of adjustment. G. S,-- 
I@-178. 

APPEAL by petitioners from Bone, J., a t  January Term, 1946, of 
EDGECOMBE. 

Petition for writ of certiorari to review an order of the Board of 
Adjustment of the City of Rocky Mount. 

Rocky Mount has a zoning ordinance which creates a district for resi- 
dential purposes only, designated as Zone 5. The ordinance prohibits 
the erection ~ i t h i n  said zone of any structure which is ('intended or 
designed to be used, in whole or in part, for any industrial, manufactur- 
ing, trade or commercial purpose" with certain exceptions not pertinent 
to this appeal. 

H. H. Duke, Jr., owns a lot located at  the corner of Daughtry Street 
and Highway 64 directly in front of the residence of petitioners and 
within said zone. He  gare an option to purchase to S. L. Edmondson, 
who thereupon applied to the City Building Inspector for a permit to 
erect thereon buildings suitable for and to be used as a grocery store- 
service station. The Building Inspector declined to issue the permit for 
the reason that the proposed buildings are designed to be used for a 
nonconforming purpose. Edmondson appealed to the City Board of 
Adjustment. 

The Board of Adjustment heard the appeal, resisted by 40-odd o~mers  
of property in Zone 5, and "concluded that to reject this permit m-ould 
work a great hardship on the applicant, and that no damage m-odd be 
sustained by adjoining property owners if the permit were granted." 
I t  thereupon ordered, by unanimous vote, "that permit be issued by the 
Building Inspector allowing the two buildings to be erected as above 
set out." 

On application of petitioners Lee and wife, Bone, J., on 23 January, 
1946, issued a writ of cwfiorari  returnable before him immediately. 
The Board of Adjustment made immediate answer to the writ as re- 
quired by the order and the cause came on for hearing 24 January, 1946, 
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at which time judgment was entered affirming the order of the Board of 
ddjustment so that "the applicant, S. L. Edmondson, be, alld he is hereby 
authorized to immediately begin the construction of his store and service 
station, i n  accordance with the permission granted in said order of the 
Board of Adjustment." 

I t  was further ordered that the "action" be dismissed at  the cost of the 
petitioners. Petitioners excepted and appealed. 

W i l k i n s o n  & King and Bat t le ,  TVinsZow & JIerrell for plaint i f fs ,  
appellants.  

F. 8. Spru i l l  for respondent, appellee. 

BARKHILL, J. The statute, G. S., Art. 14, ch. 160, under authority 
of which Rocky Mount adopted its zoning ordinance, provides that every 
decision of the Board of Adjustment shall be subject to review by pro- 
ceedings in  the nature of certiorari. G. s., 160-178. But the writ of 
certiorari as permitted by this statute is a writ to bring the matter 
before the court upon the evidence presented by the record itself for re- 
view of alleged crrors of law. I n  re P i n e  Hi l l  Cemeferies ,  Inc.,  219 
N. C., 735, 15 S. E. (2d), 1. 

The decisions of the board are final, subject to the right of the courts 
to review errors in law and to give relief against its orders which are 
arbitrary, oppressive, or attended with manifest abuse of authority. 
H a r d e n  2'. Rnlcigh,  192 N .  C., 395, 135 S. E., 151; In re Parker ,  214 
N.  C., 51, 197 S. E., 706; I n  re P ine  B i l l  Cemeteries,  Inc., s u p m ;  P u e  
v. Hood,  222 N. C., 310, 22 S. E. (2d), 896; N u l l e n  21. Loziishurg, 225 
N. C., 53. 

Likewise an exception to the judgment presents the single question 
whether the facts found and admitted are sufficient to support the judg- 
ment entered. Racler u. Coach Co., 225 N. C., 537; F o x  T .  X i l l s ,  Inc.,  
225 K. C., 580. 

So  then decision here must rest upon the facts as they appear upon 
the face of the record. These facts are as heretofore stated. 

Do they disclose that (I) the conclusion of the Board of Adjustment 
that to reject the application for a permit to erect nonconforniing builtl- 
ings upon the lot, for the purchase of which applicant holds an option, 
mould work a great hardship on him is unwarranted and erroneous as a 
matter of law; (2)  the Board of Adjustment exceeded its authority in  
permitting the erection of buildings intended and designed to be used for 
trade and commercial purposes on a lot located within a district zoned 
for residences only ? 

These are the real questions posed for decision. We are constrained 
to answer each in the affirmative. 
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I n  the issuing of building permits the building inspector, a purely 
administrative agent, must follow the literal provisions of the zoning 
regulations. The statute, G. S., 160-172, authorizes and the municipal 
board created a Board of Adjustment so that an applicant who thinks 
he requires some amelioration of the strict letter of the law may have 
a forum in which he may be heard. 

Acting upon its interpretation of the statute authorizing its creation, 
G. S., 160-172, the Board of Adjustment, upon the appeal of the respond- 
ent, "concluded that to reject this permit would work a great hardship 
on the applicant," and ordered that a permit issue. I n  this there was 
error. 

An option in relation to land grants the right to elect, within a stipu- 
lated period, to buy or not to buy. The applicant optionee merely has 
the right of choice granted by his option. He  possesses no present right 
to erect a building on the lot described in his contract. To withhold - 
from him a permit to do what he has no present right to do cannot, 
in  law, impose an "undue and unnecessary hardship" upon him. 

The appellants in their brief express it in this manner: "Edmondson 
cannot be hurt  or suffer any hardship whichever way the case goes. He 
uses a long-handle spoon (option) to sample the Edgemont pot. I f  the 
mixture is too hot for him he can drop the spoon." Be that as it may, 
the withholding of a permit to build imposes no undue hardship upon 
him so long as he has no present right to build. 

Even if it be conceded that the applicant occupies a position which 
entitles him to apply for a building permit, its denial, on this record, 
imposes no unnecessary hardship. 

"The courts have . . . gradually concluded that the deprivation of 
better earning by means of a nonconforming use is not an unnecessary 
hardship within the meaning of the law. Value is not the proper crite- 
rion." Bassett, Zoning, 127; Elizabeth C i t y  v. Aydle t t ,  201 N.  C., 602, 
161 S. E., 78. I t  is erroneous to base a conclusion that the denial of 
an application would work an unnecessary hardship because the appli- 
cant could earn a better income from the type of building ~ r o ~ o s e d .  
Bassett, Zoning, 143. 

The financial situation or pecuniary hardship of a single owner affords 
no adequate grounds for putting forth this extraordinary power affecting 
other property owners as well as the public. I n  re Parker ,  supra;  Prusik  
v. Board of Appeal ,  160 N .  E., 312 (Xass.); T h a y e r  v. Board of Ap- 
peals, 157 Atl., 273 (Mass.) ; Norcross v. Board of Appea l ,  255 Mass., 
157, 150 N. E., 887; People v. W a l s h ,  227 N .  Y .  S., 570; I n  re Mark  
Block Holding Corp., 253 N.  Y. S., 321. 

"Unnecessarv hardship" as used in the statute does not embrace the 
restriction of the desire to perform an act which would abrogate the very 
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intent and purpose of the ordinance, amend, if not partially repeal, an 
act regularly adopted by the local Legislature, and create a means by 
which the entire ordinance could be frustrated at will by limitless excep- 
tions. In re Mark Block Holding Corp., supra. I t  cannot be construed 
to include a hardship imposed upon all alike so as to effectuate the 
primary purpose and intent of the legislative body. Elizabeth City v. 
Aydlett, supra. 

The board of adjustment authorized in the zoning statute, G. S., 
160-178, is an administrative agency, acting in a quasi-judicial capacity. 
I n  re Pine Hill  Cemeteries, supra. I t s  main function is to grant vari- 
ance permits in exceptional cases, subject to court review. G. S., 160-178. 
I n  the exercise of this discretion, however, it is not left free to make any 
determination whatever that appeals to its sense of justice. It must 
abide by and comply with the rules of conduct provided by its charter- 
the local ordinance enacted in accord with and by permission of the 
State zoning law. 

Indeed the power of the board is expressly limited by the statute. I t  
may "determine and vary" the application of the zoning regulations as 
set forth in the ordinance. G. S., 160-172. And upon hearing on appeal 
from the building inspector it may vary or modify any of the regula- 
tions and provisions of such ordinance relating to the use, construction 
or alteration of buildings or structures or the use of land. G. S., 160-178. 
However, the determination, variation or application must be "in har- 
mony with their general purpose and intent and in accordance with 
general or specific rules therein contained," G. S., 160-172, "so that the 
spirit of the ordinance shall be observed, public safety and welfare 
secured, and substantial justice done." G. S., 160-175; Baker, Legal 
A4spects of Zoning, 98; Bascett, Zoning, 131-132. 

Thus the power to "determine and vary" is limited to such variations 
and modifications as are in harmony with the general purpose and 
intent of the ordinance and do no violence to its spirit. 

The plain intent arid purpose of the statute is to permit, through the 
Board of Adjustment, the amelioration of the rigors of necessarily 
general zoning regulations by eliminating the necessity for a slavish 
adherence to the precise letter of the regulations where, in a given case, 
little or no good on the one side and undue hardship on the other would 
result from a literal ellforcement. 

The board cannot disregard the provisions of the statute or its regula- 
tions. I t  can merely "vary" them to prevent injustice when the strict 
letter of the provisions would work "unnecessary hardship." People v. 
C'lnrke, 215 K. Y. S., ItiO; People v. Walsh, 208 N. Y. S., 571; People 
v. Walsh, 195 N. Y. S., 264; Welch v. Swasey, 193 Mass., 364, 79 N. E., 
745 ; Metzenbaum, Law of Zoning, 259; Bassett, Zoning, 120-121. 
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I n  the absence of a zcning ordinance a mill or junk yard, a butcher 
shop or factory, a paint establishment, a grocery, bakery, repair or  tin 
shop owner may locate his business in  a residential section even while 
that  district is in its prime, and, overnight, by such intrusion, drain 
away a considerable portion of the value of neighboring parcels. Every 
residence section is open to garages and filling stations, and sometimes 
a n  entire block of houses is reduced in value and made less desirable as 
residence property by the advent of one of them. 

Whether and to  what extent such problems in  a given city or town are 
to be met by the adoption-of zoning-ordinances-rests peculiarly-within 
the discretion of the legislative branch of the municipality. 

Bu t  the Board of Adjustment is not a law-making body. The statute, 
G. S., 160-172, G. S., 160-178, cedes i t  no legislative authority. Hence it 
has no power to amend the ordinance under which i t  functions. V e l c h  
v .  Swasey,  supra; Baker, Legal Aspects of Zoning, 98. 

KO p o r e r  to convert a residential section into a business district or to 
permit business establishments to invade residential sections is conferred. 
Therefore i t  cannot permit a type of business or building prohibited by 
the ordinance, for to do so would be an  amendment of the law and not a 
variance of its regulations. S o u t h  Ozone Park Lumber  & Supply  Corp. 
C. Board of Appeals, 241 N .  Y .  S., 310; People v. Xi l ler ,  176 N .  Y .  S., 
206 ; I I e f e r n u n  .G. Zoning Board of Review,  144 dtl . ,  674 (R. I . )  ; S ,  T .  

Kanscls C'ify, 27 S. W. (2d),  1030 (Mo.) ; Civil C i t y  of Indianapolis 
I * .  Osirom R. (e- C'onsf. Co., 176 N .  E., 226 (Ind.)  ; Lieingston .r;. P d e r -  
son, 228 S. TIT., 816 (N. D.). 

As the new building and its use must harmonize with the spirit and 
purpose of the ordinance, Bassett, Zoning, 128, no variance is lawful 
which does precisely what a change of map would accomplish. I t  follows 
that  the privilege to erect a nonconforming building or a building for a 
nonconfornling use may not be granted under the guise of a variance 
permit. Bassett, Zoning, 201. Action to tha t  effect is i n  direct conflict 
with the general purpose and intent of the ordinance and does violence 
to its spirit. 

When such substantial changes become advisable they must be made 
by the legislative body of the municipality which alone can change the 
map  and allon- a business center in a residential section. It is a legisla- 
tive matter and not a situation for a variance permit. Bassett, Zoning, 
125. 

So then the case boils down to this. The lot at the corner of Daughtry 
Street and Highway 64 in Rocky Mount is within a residential zone. 
The  Board of Adjustment "rezoned" it for a business purpose. Thus it 
amended the ordinance. This it had no authority to do. I t s  action was 
without warrant in law and is a nullity. 
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This conclusion imports no imputation that the members of the Board 
of Adjustment, known to the writer as men of high character and sound 
judgment, acted arbitrarily or in bad faith. They simply misconstrued 
the meaning of the language used in the statute and as a consequence 
exceeded the authority vested in them. 

While there was no motion to dismiss, the appellee suggests that the 
court belom dismissed for the reason that petitioners have no right to 
challenge the action of the board or to seek a review of its ruling. This 
contention is not sustained by the record. The court belom affirmed the 
order of the board and directed the issuance of the proposed permit-a 
decree permissible only in a properly constituted cause. 

The Act provides that any aggrieved party may appeal from a ruling 
of the building inspector to the Board of Adjustment and that every 
decision of such board shall be subject to review by proceedings in the 
nature of certiorari. This necessarily implies that a property owner 
whose property is affected by the proposed change may seek review. 
Bassett, Zoning, 123, 154; Xich igan-Lake  B ldg .  Corp.  v. H a m i l t o n ,  172 
N. E., 710 (Ill.) ; H a r p e r  v. Board  of Appeals ,  171 N. E., 430 (Mass.) ; 
Breese c. EIutchins,  165 Atl., 94 (X. J.). TTe have impliedly so held. 
Li t t l e  c. Raleiglz, 195 N. C., 793, 143 S. E., 827;  In re P i n e  Hill Ceme-  
teries, Inc. ,  supra. 

The judgment belom is 
Reversed. 

EDWARD R'. WRIGHT r .  GEORGE 11. ALLRED. 

(Filed 27 Febrnary. 19iG.) 

Fbuds ,  Statute of, 5 11- 
d verbal agreement to lease real property for one year n7ith pririlege 

of renewal thereafter for four successire p a r s  comes within the statute 
of frauds. 6. 8.. 22-2, since the lease and the prorision for renewals con- 
stitute but a i.ingle contract, nncl the full term is absolute as  to the lessor. 

APPEAL by defendant from W u r l i c k ,  J., at Kovember Term, 1945, of 
BUKCOMBE. No error. 

This was a summary ejectment proceeding for the possession of a 
store building in Black Mountain. 

Plaintiff's e~idence tended to show that defendant's occupancy was 
under a rental from month to month since January, 1944; that in July, 
1945, pursuant to defendant's request for a written lease, plaintiff drew 
up a tentative form of lease, but this was not signed by plaintiff, nor 
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agreed to; that due notice to vacate was thereafter given defendant, but 
he continued to hold over. Defendant offered to testify that the plaintiff 
had orally agreed in April, 1945, to lease him the building for a year 
with privilege of renewal from year to year for four successive years. 
The statute of frauds was pleaded. The court sustained objection to this 
testimony, and defendant excepted. 

There was verdict for plaintiff, and from judgment in accord there- 
with, defendant appealed. 

E u g e n e  T a y l o r  for plaint i f f ,  appellee. 
Claude L. Love  f o r  defendant ,  appellant.  

DEVIN, J. The question for decision, presented by this appeal, is the 
correctness of the ruling of the trial court that a verbal agreement to 
lease real property for one year with privilege of renewal thereafter for 
four successive years was within the statute of frauds, and that parol 
evidence to establish it was incompetent. 

The North Carolina statute of frauds, G. S., 22-2, declares that leases 
and contracts for leasing land exceeding in duration three years from 
the making thereof shall be void unless the contract or some memoran- 
dum thereof be put in writing and signed by the party to be charged 
therewith. Uniformly it has been held in this jurisdiction that when 
the statute is specifically pleaded, testimony of such a contract or promise 
resting entirely in parol is incompetent and should be excluded on objec- 
tion. J o r d a n  v .  Furnuce  Co., 126 N .  C., 143, 35 S. E., 247; H e n r y  v. 
Hi l l iard ,  155 N.  C., 372, 71 S. E., 439; Inves tmen t  Co.  v. Zindel ,  198 
N. C., 109, 150 S. E., 704. 

The exact question here presented does not seem to have been hereto- 
fore decided by this Court, but we think upon a proper interpretation 
of the language and manifest intent of the statute, fortified by the weight 
of judicial opinion in  other jurisdictions, the ruling below should be 
upheld. 

Oral leases of land exceeding in duration three years from the making 
are rendered unenforceable by virtue of the statute. Here the defense 
sought to be interposed was based upon an alleged agreement to lease 
which contemplated a maximum duration of five years. True, its exten- 
sion beyond one year would depend upon action by the defendant lessee, 
but so far as the lessor is concerned, if he made such an agreement he 
would have been in the position of having contracted away the possession 
of the premises for five years. On the part of the landlord the contract 
is absolute. He cannot recall it for a less ~ e r i o d  than five years. He  is 
bound for the maximum duration notwithstanding the lessee may not 
presently avail himself of the privilege. Under the law the purchaser of 
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real property takes with notice that the premises may be under parol 
lease for a term not exceeding three years. Beyond that period he is 
protected by the provision that the lease must have been in writing. If 
a lessor can make a valid lease by parol for a longer period by means of 
provisions for renewal the statute would afford the purchaser no protec- 
tion. Investment Co. v. Zindel, supra. The lease, together with the 
provision for annual renewals of the lease, is but a single contract. The 
agreement for renewal is a part of and inseparable from the lease for the 
original term, and the holding for the extended term would be under the 
original oral lease. 37 C. J. S., 605; Wand v. Osgood, 107 Mich., 55. 
Hence the contract may not be divided so as to validate it for the initial 
period and disregard the other portion of the contract since the lessor 
has contracted for the entire period, including renewals of which the lessee 
may avail himself, and the promise for renewal is an integral part of 
the contract, constituting consideration for the lease. - 

This seems to be in  accord with the weight of judicial opinion in other 
jurisdictions. "An oral lease for the full period allowed by statute with 
privilege of renewal for a longer time is invalid." 27 C. J., 213. "It 
has been held that an oral agreement to lease land for one year with 
privilege of extension to 3 years is within the statute prohibiting leases 
for more than one year, since it is apparent the agreement is for a lease 
for three years." 49 *4m. Jur., 522. I n  37 Corpus Juris Secundum, 
603, the general rule is stated as follows : "A lease is within the statute 
of frauds where i t  accords a privilege or option, or makes provision, for 
a renewal or extension and the period for which the renewal or extension 
is authorized by the lease, or that period added to the original term, 
exceeds the period for which, under the statute, a parol lease may be 
made." 

I n  1full v. Brown, 225 S. W., 780 (Texas Civil Appeals), plaintiff 
alleged a lease from month to month and notice to quit. The lessee 
claimed under an oral lease for one year with option for another year. 
The Court held the oral agreement under which lessee claimed, if made, 
was unenforceable because-in violation of the statute of frauds (one year 
in  Texas). I t  was said that the provision for the extension of the term 
of the lease at the option of the lessee was treated by the Court "as a 
present demise for the full term to which it may be extended and not 
a demise for the shorter period with privilege for a new lease for 
the extended term," and that lessee holding over after notice held under 
the original lease and not under the notice. I t  was held that the agree- 
ment claimed by lessee under which he sought to hold was made at  the 
time of the original contract "and the whole period being for more than 
one year was obnoxious to the statute of frauds, and furnished no legal 
right for holding over." 
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I11 Glavin v. Ximons, 128 Conn., 616, an oral agreement to lease prem- 
ises for more than one year being void, i t  was held that prorision for 
renewal of the lease for an additional year was within the statute, though 
in that case on the ground of constructive fraud the lessor was held 
estopped to set up the defense of the statute. I n  Cooper v. Aiello, 93 
S. J .  Law, 336, a verbal agreemellt to lease for one year with an option 
of two years additional mas declared "unenforceable, as being against 
the statute of frauds." I n  Rosen, v. Rose, 34 N.  Y .  Sup., 467, where 
there was an oral agreement to execute a lease for one year with privi- 
lege of two years more, the Court said: "Such a contract relates to the 
leasing of land for more than one year, and, to be valid, must be in 
writing, subscribed by the party to be charged." 

I n  XcGlaris v. Claude Areon Federal Co., 101 Ind. App., 156, 198 
N. E., 462, i t  mas said: "In the case of Ramer v. Xtate (1920), 190 
Ind., 124, 128 N. E., 40, the Court construed an oral lease for one year 
with an option to renew from year to year for a period not to exceed 
15 years, and held it void under the statute of frauds in the following 
language: 'It is obvious that the verbal agreement for a lease, with 
privilege of renewal for 15 years, was void.' " 

I n  Skinner v. Davis, 104 Kansas, 467, the headnote recites: "An oral 
lease for one year with privilege of five years, is void under the statute 
of frauds." The defendant in that case obtained an oral lease for one 
year, with privilege of five. The trial court refused to submit this 
defense to the jury, and the Supreme Court affirmed, citing TTrilley v. 
Goulding, 99 Kan., 323. 

I n  Hand v. Osgood, 107 Mich., 55, the headnote correctly epitomizes 
the holding as follo~i-s: "A parol agreement to lease land for one year, 
with privilege of 3, at an annual rental, is void under the statute of 
frauds, and, if wholly executory, no action can be founded thereon." 
Said the Court: "It is m~ithin the mischief which the statute is designed 
to prevent. The contract contemplated a lease for 3 years, and, so far 
as the defendant (lessor) is concerned, i t  is absolute." 

I n  Wilson v. Adnfk  Israel Char. & Ed. dsso'n., 262 Ey., 55, the orig- 
inal lease, ~i-hich was in writing, was for one year, with privilege of two 
years additional. Lessee claimed a subsequent parol modification 
whereby he TTas to occupy the premises for 3 years, under certain condi- 
tions. The Court said : "Some question is made as to whether the orig- 
inal contract falls within the statute (of frauds), but the question is 
immaterial except in so far as it may relate to the validity of subsequent 
modification since it is in writing. Unquestionably such a lease contract 
comes within the quoted provision of the statute (one year) and is 
invalid unless in writing, because it involres a lease of real estate for 



N. C.] SPRING TERM, 1946. 117 

longer than one year." The modification by parol was held within the 
statute. See also Warsman v. Coken, 157 Ninn., 161. 

I n  Anderson v. Frye & Bruhn, 69 Wash., 89, the Court considered 
an  unacknowledged lease for one year with privilege of two years re- 
newal. Under the statute there leases for more than one year must be in 
writing and acknowledged by the lessor. I t  was held i n  this case that  
the lease IT-as within the statute. I t  was said that  argument contra could 
only be maintained successfully on the theory that  there was evidenced 
two separate contracts, one a lease for a year and the other an  agreement 
for  giving a new lease a t  the end of the year, the validity of each to be 
determined without reference to the other. This the Court said was 
untenable; that  the contract of rental manifestly evidenced a single trans- 
action, a single contract, each of its parts being related to all other parts. 
"We cannot say the appellant would have agreed to take the premises 
for  one year and assume obligation to pay rent therefor during that  term 
without the agreement on the part of the respondent for renewal. . . . 
Each of the covenants agreed to be performed by one party formed a 
par t  of the inducement for the other party's entering into the contract. 
This being a single contract, the agreement for renewal is inseparable 
from the lease for one year." 

I n  Thomas v. Selson, 69 N .  Y., 118, decided in 1877, the landlord 
sued for rent. The  lease was made for seven years, but the signed 
menlorandum was ruled insufficient. The lower court ruled that  the 
lease though invalid for seven years was valid for one year, and to this 
ruling there 11-as no exception, and the point was not raised. However, 
the Court of Appeals sa id :  "The statute declares that  a parol contract 
for leasing land for a longer period than one year shall be roid. While 
such a contract is void, yet, if the tenant enters under i t  and occupies, 
he may be conlpelled to pay for the use and occupation of the premises 
(citing cases). But  i t  is difficult to perceire how such a contract, de- 
clared t o  be void by the statute, can be held valid for a single hour, or 
upon what principle a tenant, entering under a void lease. could be 
compelled, by virtue of the lease, to pay for a longer period than he 
actually occupied." I n  commenting on this case in Lewis on Law of 
Leases it is said : ' (It seems that  a parol lease, roid under the statute of 
frauds because for a longer period than one year, is not valid for that  
period.'' 

I n  McDou,ell T. Baking  Co., 179 A., 866, the Pennsylvania Court con- 
sidered a parol lease for one year "with privilege of extending the lease 
four more years." The appeal m s  from a ruling that  the letting was 
invalid under the statute of frauds. The Court said: "If the appellant's 
contention is correct-that the lease, in effect, called for a term of one 
year with the privilege of extending the lease for a further term of four 
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years-then we think the court below was right . . . for the lease for 
four years required parol evidence to establish, and was therefore in  
conflict with the statute of frauds." From Rudder v. Trice, 236 Ala., 
234, we quote: "If the arrangement by which the term of a lease is 
extended for more than one year is a contract within itself, it must be 
in writing." 

From Donovan v. Brewing Co., 92 Mo. App., 341, we quote: "An 
option in the lessee of a lease for one year to extend the term to a greater 
length than one year, transforms the contract into a lease for more than 
a year. Therefore, if the agreement for a lease in this case is not in 
writing, it is non-enforcible." 

The defendant has cited two cases as tending to support his position, 
Ward v. Hasbrouck, 169 N.  Y., 407, 62 N. E., 434, and Falk  v. Deven- 
dorf, 172 Wis., 10, 177 N. W., 894. I n  the New York case, decided in 
1902, there are expressions which seem contra to the general rule. How- 
ever, from an examination of this case it appears that the suit was 
brought to hold Hasbrouck liable on the contract of one Webb for the 
payment of rent. The question was whether Hasbrouck's agreement was 
original or collateral. The New York statute contains provision declar- 
ing void parol promises to answer for the debt of another, contracts not 
to be performed in one year, and leases for more than one year, but does 
not include the pertinent phrase in the North Carolina statute "from 
the making thereof." The agreement in the first instance with Webb 
provided for a lease for four months, with option for extension for a 
period not exceeding 3 years. Hasbrouck exercised the option for one 
year only and was held liable as for an original undertaking, two 
Justices dissenting. The Court said: "In the case at bar the exercise 
of the option was a mere extension of the term of a lease valid at  its 
inception. If ,  however, regarded as a new lease springing from the 
exercise of the option, i t  was for the term of one year . . . and need not 
be in writing." This is the only case cited by &Adam in his work on 
Landlord & Tenant in support of this view. 

I n  the Wisconsin case the oral contract was for a lease for one year, 
with privilege of extension for two years. The Court said that so much 
of the agreement as purported to give lessee right of possession for one 
year was conceded by plaintiff, and was treated by the court below as 
effectual, but that so much of the agreement as purported to grant right 
of possession thereafter was void. I t  will be noted, however, that i t  was 
only after lesqee had retained possession for one year that lessor brought 
suit and ejected him. The period to which the Court referred was 
already past. The lease for that period had expired. 

After consideration of the provisions of the pertinent statute, in  the 
light of the decisions of this Court and those of other jurisdictions, we 
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conclude that t h e  alleged oral  executory agreement f o r  t h e  lease of l and  
in this case, under  which the defendant would have h a d  the  right t o  
re ta in  possession of the  premises f o r  more t h a n  three years, was within 
the  s ta tu te  of f rauds  and  unenforceable, and  that par01 evidence i n  
support  thereof was properly excluded. 

The exception to the  refusal of the court  t o  admi t  in evidence, f o r  
t h e  purpose of corroboration, a n  unsigned f o r m  of a wri t ten lease cannot 
be sustained. 

I n  t h e  t r i a l  we find 
N o  error. 

L. G. WHITE v. DIXIE FIRE INSURANCE COMPAKY, GREENSBORO, 
IV. C., AND THE ,4MERICAN INSURANCE COMPL4NY O F  NEWA4RK, 
N. J. 

(Filed 27 February, 1946.) 

1. Insurance # 50-Testimony that notice of cancellation was not received 
is some evidence that notice was not mailed. 

Insurer denied liability on the policy in  suit on the ground that i t  had 
canceled the policy by mailing notice of cancellation to insured more than 
a month prior to the accident. Insured offered in evidence letters written 
by insurer's agents, one stating that the policy had been canceled and the 
other that the policy had been canceled by notice addressed to insured. 
Plaintiff testified that he had not received any notice of cancellation and 
did not receive the unearned part of premium until after notice of loss 
had been given insurer. Insurer's agent testified he mailed the notice. 
Held: Since matter properly mailed is ordinwrily received, insured's testi- 
mony that  he clid not receive notice of cancellntion is some evidence that 
notice had not been mailed, and therefore the question was for  the jury 
upon the conflicting evidence, and insurer's motions to  nonsuit a t  the 
close of plaintiff's eridence and a t  the clow of all the eridence and its 
request for a directed verdict, were proprrlg denied. 

Defendant's contention that it  was entitled to nonsuit for that plain- 
tiff's ow11 evidence established its affirmative clefense that i t  had canceled 
the policy in suit by mailing notice of cancellation is untenable when 
plaintiff testifies that  he did not receive such notice and thus raises a con- 
flict in the evidence on th.e issue. 

3. Trial § 29- 

The party having the burden of proof upon an issue is not entitled to 
a peremptory instruction upon conflicting evidence. 

APPEAL by defendant  Dixie F i r e  Insurance  Company, Greensboro, 

N o r t h  Carolina, f r o m  Harris, J., at September Term, 1945, of CHOWAN. 
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Civil action to recover on policy of insurance for damage to automo- 
bile by "collision or upset." 

A demurrer filed by the American Insurance Company was sustained, 
and the trial proceeded against defendant, Dixie Fire Insurance Com- 
pany. 

The remaining parties stipulate and agree that defendant Dixie Fire 
Insurance Company issued and delivered to plaintiff the policy of insur- 
ance on the automobile in questioll-covering the actual cash value less 
fifty dollars; that the premium on the policy had been paid by plaintiff 
to the company prior to the alleged damage to the automobile; that all 
conditions of the policy with respect to  the institution of the suit, as 
condition pretedent thereto, were complied with by plaintiff before suit 
was instituted; and that the sole questions in dispute for trial in Supe- 
rior Court between plaintiff and defendant Dixie Fire Insurance Com- 
pany are : 

"1. Was the policy cancelled prior to the alleged damage by upset 
or collision ! 

"2. If not, what amount of damages, if any, is the plaintiff entitled 
to recover from the Dixie Fire Insurance Company?'' 

I n  so far as this appeal is concerned, the first of the above questions 
is the only one involved. 

The policy offered in evidence on trial below contains the name and 
address of plaintiff as the insured, and the following pertinent portion 
of condition with respect to cancellation: "This policy may be cancelled 
by the company by mailing to the insured at  the address shown in this 
policy x-ritten notice stating when not less than 5 days thereafter such 
cancellation shall be effective. The mailing of the notice as aforesaid 
shall be sufficient proof of notice and the effective date and hour of date 
of cancellation stated in the notice shall become the end of the policy 
period. Delivery of such written notice either by the insured or by the 
company shall be equivalent to mailing. . . . I f  the company cancels, 
earned premiums shall be computed pro rata. Premium adjustment may 
be made at the time cancellation is effected and, if not then made, shall 
be made as soon as practicable after cancellation becomes effective. The 
company's check or the check of its representative mailed or delivered 
as aforesaid shall be sufficient tender of any refund of premium due to 
the insured." 

Plaintiff alleges in his complaint, and on trial offered evidence in 
respect of the cancellation of the policy, tending to show substantially 
the following: That on 28 February, 1945, the day after his automobile 
was '(upset" and damaged, he notified the agents of defendants at Suffolk, 
Virginia, and also notified defendant, Dixie Fire Insurance Company, 
at Greensboro, N. C., by letter of his attorney on 28 February, 1945, 
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and by mailing later an affidavit to it, setting forth the facts in full, 
and in full compliance with the terms of the policy; that defendants 
declined to recognize any liability under the terms of the policy-declar- 
ing that i t  had been canceled on 8 January, 1945, and plaintiff notified 
of cancellation; that plaintiff had not received any notice of cancellation 
nor did he receive the unearned part of the premium until after notice 
of his loss had been given to defendant-when a check dated 3 March, 
1945, for the alleged unearned premium was received several days later; 
and that he immediately returned the check. 

I n  connection with above, plaintiff also on the trial below offered in 
evidence two letters from his attorney to Dixie Fire Insurance Company, 
Greensboro, N. C. The first dated 28 February, 1945, in  which it is 
stated in pertinent part that :  "Mr. White to whom the above numbered 
policy was issued called a t  my office this morning and handed me the 
policy and stated he had called your office over long distance; that you 
claimed the policy mas cancelled some time the past January and that 
you were not responsible for the destruction of his automobile by reason 
of the said cancellation. He  also informed me you have never notified 
him the policy had been cancelled and have never tendered to him any 
part of the premium he paid in the amount of $41.00. 

"The purpose of this letter is to ascertain what disposition you pro- 
pose making of his claim. I f  you seriously contend the policy was 
cancelled and you had the right to cancel without notice to him and 
without refunding a proportionate part of the premium paid by him, 
it is absolutely useless to engage in a fruitless correspondence in connec- 
tion therewith, as only one result can follow and that is a suit for the 
amount due him under terms of the policy . . ." And the second, dated 
21 March, 1945, enclosing ('affidavit in compliance with the terms of the 
above numbered policy," and concluding: "If not paid within the time 
limit suit will be instituted for the amount set forth therein." These two 
letters were admitted in evidence for the purpose of showing that they 
mere sent, and that defendant admits receiving them. 

Plaintiff also offered in evidence two other letters, one dated 3 March, 
1945, to plaintiff on letterhead of American Bank & Trust Company, 
Insurance Department, Suffolk, Va., signed in the name of that Depart- 
ment of that Company by Annie S. Eoyer, reading as follows: "TVe 
are enclosing our check for $26.06 covering return premium due you 
under your policy 3152529 Dixie Fire Insurance Company by reason of 
this policy having been cancelled as of January 15, 1945." And the 
other, dated 6 March, 1945, on letterhead of American Insurance Group, 
Dixie Fire Insurance Company, Administrative Office, Newark 1, S e w  
Jersey, signed by E. S. Hale (E. Scott Hale), Ass't Secretary, to plain- 
tiff's attorney, reading: "Dear S i r :  Policy h'o. 11152529. L. G. White- 
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M. L. Martin, Severn, IS. C., Agency. Your letter of February 28 is 
the first notice we have received that a claim is being made hereunder, 
and for your information advise this policy was effectively canceled by 
notice addressed to Mr. I;. G. White, Route 1, Edenton, Xorth Carolina, 
by properly attested notice of cancellation dated January 8, 1945. I n  
view of the foregoing me disclaim liability for any loss to property 
described thereunder m~hich might have occurred subsequent to January 
15, 1945. Yours very truly, etc." 

On the other hand, defendant, Dixie Fire Insurance Company, in 
its answer, denies liability to plaintiff on account of the matters and 
things alleged in the complaint, and pleads as ground therefor, and as 
defense thereto that the policy had been canceled by it prior to the date 
of the damage to plaintiff's automobile. I t  specifically avers in Section 
9 of the answer, and in the course of the trial offered evidence tending 
to show that on 8 January, 1945, its agent, M. L. Martin, at Severn, 
N. C., mailed a written notice of the cancellation of said policy to the 
plaintiff at  his post office address as shown in the policy, in words and 
figures as follows : 

"Date: Jan. 8th, 1945. Dixie Fire  Insurance Company hereby 
gives written notice of cancellation effective Jan. 15th, 1945, of policy 
No. A152529 issued to L. G. White. This policy will be cancelled and 
all liability of the company under said policy will cease in accordance 
with the policy conditions. Upon surrender of the policy, the company 
will refund the excess of paid premium above the pro rata premium for 
the expired term. Yours truly, Agent: M. L. Martin, Agency at Severn, 
N. C." 

And on the trial defendant introduced as its only witness one M. L. 
Martin, who testified, summarily stated: That he is the countersigning 
agent a t  Severn, Northampton County, North Carolina, of the Dixie 
Fire Insurance Company under its agency, American Bank & Trust 
Company, at  Suffolk, Virginia ; that the policy in question was delivered 
through the Suffolk agency and countersigned by him; that the notice of 
cancellation (the same as set forth in Section 9 of the answer) and form 
of Post Office receipt #3817 were typed in the Suffolk office and brought 
to him by a Mrs. Boyer, accompanied by Mr. Moore, a bookkeeper, from 
that office; that he signed and mailed on 8 January, 1945, the notice they 
brought to him; that he obtained receipt from the Post Master as 
follows : "Received from M. L. Martin, Severn, N. C., one piece of ordi- 
nary mail addressed to Mr. I;. G. White, Route 1, Edenton, N. C. This 
receipt does not provide for indemnification. U. S. Government Printing 
Office 5-10325 Post Master," stamped and postmarked "Severn, N. C., 
Jan. 8, 1 P. M., 1945"; that on same day he himself signed a certificate 
on the bottom of a carbon copy of the notice as follows: "I hereby 
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certify that on January 8, 1945, I sent by first class mail a notice of 
cancellation, an exact carbon copy of which appears above, and that 
form 3517 attached hereto is receipt of same obtained from the U. S. 
Post Office"; that the copy has been kept in the Suffolk office; that he 
signed a group of noticeLhow many he does not know; that the lady 
brought them the only time she has been to his office; that he did not 
pay any attention to the number nor the names; that Mrs. Boyer 
"brought the notices to me prepared and I signed them and took them to 
the Post Office in person"; that the premium was sent from the insur- 
ance department a t  Suffolk; that he kept no record of how many policies 
he handled a month: and that the record is k e ~ t  in the Suffolk office. 

Defendant further offered in evidence the allegation of the complaint 
as to r e c e i ~ t  and return of check for unearned premium. 

Defendant, Dixie Fire Insurance Company, preserved exceptions to 
refusal of the court to grant its motions, duly made, for judgment as in 
case of nonsuit, and to  the refusal of its prayer for instruction, "If you 
believe the evidence and find the facts to be as the evidence tends to 
show, you will answer the first issue 'Yes.' " 

The case mas submitted to the jury upon these issues, which were 
answered by the jury as shown, to wit: 

"1. Did the agent of the defendant, Dixie Fire Insurance Company, 
mail a notice to the plaintiff, as alleged in section 9 of the answer of the 
said defendant ? Snswer : No. 

"2. I n  what amount, if anything, is the defendant, Dixie Fire Insur- 
ance Company, indebted to the plaintiff? Answer : $795.00.'' 

From judgment on the verdict in favor of plaintiff, defendant Dixie 
Fire Insurance Company appeals to Supreme Court and assigns error. 

No counsel for p l a i n t i f ,  appellee. 
W .  D. P r u d e n  for de fendan t ,  appellant.  

WINBORNE, J. Appellant contends that there is error in the judgment 
from which this appeal is taken in the refusal of the court (1) to sustain 
the motion for judgment as in case of nonsuit, and (2) to give peremp- 
tory instruction in favor gf defendant on the issue as to cancellation. 
After full and careful consideration of the evidence shown in the record 
of the case on appeal we are unable to agree with these contentions. 

I. Appellant predicates its first contention upon two grounds : First : 
Upon the theory that having introduced in evidence, without restriction 
or limit i n  purpose, the letter from the Suffolk agency in which i t  is 
stated that it was enclosing check covering return premium "By reason 
of this policy having been cancelled as of January 15, 1945,'' and the 
letter from the assistant secretary of defendant in which i t  is stated that 
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"this policy was effectiaely cancelled by notice addressed to Mr. L. G. 
White . . . ," as shown in the foregoing statement of facts, which are 
uncontroverted, plaintiff is bound by them. I n  support of this conten- 
tion defendant relies upon the principle enunciated in S. v. Elulclzer, 184 
N. C., 663, 113 S. E., 769; S. ?I. C'ohoon, 206 h'. C., 388, 174 S. E., 91; 
8. v. Todd, 222 N. C., 346, 23 S. E.  (2d), 47; 8. v. ,lfcSeill, 225 X. C., 
560, 35 S. E. (2d), 629, and others of like import, to the effect that 
when a complete defense is established by the State's or plaintiff's evi- 
dence, a defendant should be allowed to avail himself of such defense 
on a motion for judgment as of nonsuit. We are of opinion, however, 
that plaintiff's evidence does not present a complete defense of cancella- 
tion of the policy as pleaded affirmatively by defendant. I t  shows no 
more than that defendant had stated in writing to pjaintiff that there was 
a cancellation of the policy by mailing of notice. On the other hand, 
such statement is not the only evidence offered by plaintiff. There is 
evidence that no such notice had been received by him through the mails, 
and that there had been no return of premium before the plaintiff filed 
claim on account of damage to his automobile. These are circumstances 
bearing upon the weight of statements of defendant. I f  the notice had 
been mailed, it would ordinarily in the usual course of mails have been 
delivered to plaintiff. Since there is evidence that it was not so deliv- 
ered, it is a question for the jury to say, under all the circumstances in 
e d e n c e ,  u-hether the notice was in fact mailed. Compare Trust Co. 2;. 
Bank, 166 N.  C., 112, 81 S. E., 1074, and Eagles v. R. R., 184 K. C., 66, 
113 S. E., 512. I n  the Trust Company  case it is said: "When it is 
shown that a letter has been 'mailed,' this establishes prima facie that 
it was received by the addressee in the usual course of the mails and his 
business, and when the latter introduces eridence that it was not in fact 
received, or, not received at  the time alleged, such testimony simply 
raises a conflict of eaidence, on which it is the exclusive province of the 
jury to pass." 

Appellant next contends that even if it be not entitled to judgment as 
of nonsuit on plaintiff's evidence, the testimony of the witness M. L. 
Martin is not contradicted and is not in conflict with plaintiff's evidence, 
and hence its motion for judgment as of nonsuit at  the close of all the 
eridence should have been granted. As to this, what is said above as to 
the first contention is an appropriate answer. 

11. 3 s  to the refusal of the court to give the instruction to the jury 
as prayed: The theory of the trial below, as disclosed by the charge of 
the court, is that under the terms of the policy in question Dixie Fire 
Insurance Company had a right to cancel the policy at  any time by 
simply mailing to plaintiff at the address given in the policy a written 
notice of cancellation to take effect in not less than five days and that 
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such mailing of notice would be sufficient proof of cancellation regard- 
less of whether the plaintiff, as the insured, received the mailed notice. 
The court, in accordance with this declared theory, charged the jury that 
the burden on the first issue is on the defendant, through "its witnesses 
or plaintiff's witnesses, or both" to show that notice of cancellation was 
mailed, that is, placed in the post office, properly stamped and addressed 
to plaintiff, and if the jury should find from the evidence and by its 
greater weight that defendant did so mail the notice of cancellation, it 
would be the duty of the jury to answer the first issue "Yes," but if the 
jury does not so find, it will answer the issue "No." 

Defendant, the appellant, takes no exception to the charge as given. 
Hence, we are not called upon to consider the correctness of principle 
involved in the theory of the trial, and we express no opinion as to it. 

I t  is sufficient to say in respect of the request for instruction that the 
hurden of the first issue being upon the defendant, the weight to be given 
to its evidence, in the light of the attendant circumstances, is for the 
jury. And the charge of the court has presented the case to the jury in 
light favorable to defendant, and under such charge the jury has failed 
to accept defendant's evidence. Hence, in the judgment on the verdict 
of the jury, we find 

Ko error. 

J. HERMAN COE Y. S U R R P  C O U N T P ;  M. (2. SSOW.  R. P. J O S E S  AND 

S. R I .  SMITH, Co;lr~f~ssro.v~xs. 

(Filed 27 February. 1946.) 
Taxation 3 3b- 

During the fiscal year 1944-45 a county made funds amilable a t  a 
banking institution to pay its bonds, and its account was charged with 
the checks used therefor. The bonds were due 1 July, 1945, and the bonds 
mere mnrked paid and returned to the county during July, 1945. Held:  
The in(1ebtedne.s waz outstanding a t  the end of the fiscal year 1941-4.5 
and may not be computed as  a reduction in outstancling indebteduess for 
that fiscal year vi thin the meaning of ,4rt. T', iection 4. of the Constitu- 
tion of Sort11 Carolina. 

APFEAL by defendants from Gwyn, J., resident of 21st Judicial Dis- 
trict, in Chambers at Sor th  Tilkesboro, N. c., 18 January, 1946, of 
SURRT. 

Civil action to enjoin issuance of bonds of Surry County for school 
purposes without a vote of the people. 

Counsel for plaintiff and defendants, being of opinion that uncontro- 
vertecl facts in this action are sufficient to raise the question of law 
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involved herein, submitted to the court below a statement of agreed facts, 
pertinent portions of which may be stated in summary as follows: 

I. Defendants, Board of Commissioners of the County of Surry, a 
body politic and corporate, proposing to issue without a vote of the 
people of the county $55,000 in school building bonds of the county for 
the purpose of constructing a school building at  Dobson, in said county, 
adopted a bond ordinance on 17 September, 1945, in which it is set forth 
that "It is necessary to erect and equip a new school building in the 
town of Dobson, in  said county, on land now owned by the County Board 
of Education, in order that said County may maintain public schools 
in  said county as an administrative agency of the Public School System 
of the State of North Carolina for the six months term required by the 
Constitution of North Carolina, and (2) it will be necessary to expend 
the sum of $55,000 in addition to other available funds, to finance the 
erection and equipment of said school building; and (3)  no provision 
has been made by local tax or otherwise to raise said sum for said pur- 
pose, and (4)  The County Board of Education of said County has 
certified to the Board of Commissioners its concurrence in such determi- 
nations and has requested the Board of Commissioners to raise said sum 
for such purpose by the issuance of bonds of said County, pursuant to 
the County Finance Act of North Carolina." 

11. The bond ordinance also provides that "No debt shall be con- 
tracted during any fiscal year by the issuance of bonds pursuant to this 
bond order if the amount of such debt and all other debts contracted 
during such fiscal year shall exceed two-thirds of the amount by which 
the outstanding indebtedness of said County shall have been reduced 
during the next preceding fiscal year, unless the incurring of such debt 
shall be submitted to a vote of the people of said county and shall be 
approved by a majority of those who vote thereon." 

111. Between 1 July, 1044, and 30 June, 1945, the County of Surry 
paid off and discharged bonds and indebtedness due to the State of North 
Carolina in total amount of $19,650. And in addition thereto, Surry 
County had outstanding bonds aggregating $65,000 due 1 July, 1945, 
for the payment of which when due provision was made for raising 
revenue by taxes levied under the county budget for the fiscal year 
ending 30 June, 1945. From the taxes as levied sufficient funds were 
collected to pay off and discharge the bonds due 1 July, 1945, and on 
20 June, 1945, the county forwarded to National City Bank of New 
York and Guaranty Trust Company of New York, at  which said bonds 
were payable, New York exchange checks aggregating $65,000, and funds 
necessary to pay off and discharge all of said bonds were received by 
said Bank and said Trust Company on 22 June, 1945, and the checks 
were charged against the account of Surry County on 20 June, 1945. 
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Of said bonds $54,000 were marked paid and canceled 2 July, 1945, 
$3,000 on 3 July, 1945, $2,000 on 5 July, 1945, $4,000 on 9 July, 1945, 
and $1,000 on each of the dates 11 July, 1945, and 14 August, 1945, and 
all of said bonds were surrendered to defendant after 1 July, 1945. 

IV. Surry County issued no bonds during the fiscal year ending 
30 June, 1945, and all debts incurred by the county during the fiscal 
year were paid prior to the end of such year, and Surry County has not 
issued any bonds or other evidences of indebtedness during the fiscal year 
beginning 1 July, 1945. 

Upon the agreed facts counsel for plaintiff and counsel for defendants 
submit to the court the question whether the issuance of bonds of Surry 
County in the amount of $55,000 without a vote of the people is in 
violation of Article V, section 4, of the Constitution of North Carolina, 
which prohibits the issuance of bonds in excess of two-thirds of the 
amount by which the outstanding indebtedness of a county shall have 
been reduced during the preceding fiscal year. 

The court being of opinion that the issuance of the bonds as proposed 
would be in violation of Article V, section 4, of the Constitution of 
North Carolina, granted restraining order as prayed by plaintiff. 

Defendants appeal therefrom to Supreme Court and assign error. 

F r a n k  Freeman  for p l a i n t i f ,  appellee. 
Fred  Polger  for defendants ,  appellants.  

WINBORNE, J. This is the pivotal question for decision on this appeal : 
Where bonds of a county are payable at  a certain banking institution on 
the first day of a county fiscal year, and before the close of the next 
preceding fiscal year the county makes available at such institution funds 
for payment of such bonds, are the bonds outstanding at the close of the 
latter year within the meaning of Article V, section 4, of the Constitu- 
tion of Sor th  Carolina? The answer is "Yes." See Article V, section 4, 
of Constitution of North Carolina. R o y a l  v. S a m p s o n  C o u n t y ,  214 
N. C., 259, 199 S. E., 15. 

-4rticle V, section 4, of the Constitution of North Carolina, as amended 
in 1936, after specifying certain purposes for which the General Bssem- 
bly shall have the power to contract debts and pledge the faith and credit 
of the State, and for which it may authorize counties and municipalities 
to contract debts and pledge theiE faith and credit, provides as follows: 
"For any purpose other than these enumerated, the General Assembly 
shall have no power, during any biennium, to contract new debts on 
behalf of the State to an amount in  excess of two-thirds of the amount 
by which the State's outstanding indebtedness shall have been reduced 
during the next preceding biennium, unless the subject be submitted 



125 I N  T H E  SUPREME COURT. [226  

to a vote of the people of the State;  and for any purpose other than  
these enumerated the General Assembly shall have no power t o  authorize 
counties or municipalities to contract debts, during any fiscal year, to an 
amount exceeding two-thirds of the amount by which the outstanding 
indebtedness of the particular county or municipality shall have been 
reduced during the next preceding fiscal year, unless the subject be sub- 
mitted to  a vote of the people of the particular county or municipality." 

The fiscal year as defined in the County Fiscal Control Act, G. S., 
153-114, "is the annual period for the compilation of fiscal operations, 
and begins on the first day  of Ju ly  and ends on the 30th day of June." 

When, then, is indebtedness outstanding within the meaning of the 
above constitutional provision? 

Speaking thereto in the case of Roynl v. S a m p s o n  C o u n t y ,  supra,  
Seawel l ,  J., writing for the Court, and speaking to the "net debt theory" 
advanced there, and after defining the term "outstanding" as qualifying 
the indebtedness required to be reduced, stated: "The language used in  
the Constitution seems to be plain and uninvolved and does not contem- 
plate striking a balance between liabilities and assets, even though cer- 
tain sums may be earmarked for application to the debt. The trans- 
action to which it refers must be carried out actually rather than con- 
structively"; and, continuing, "Speaking strictly to the question pre- 
sented under this head, we are of opinion that  no reduction of outstand- 
ing indebtedness occurs by the mere collection of a sinking fund, but does 
take place when actual payment is made to the creditor out of the sinking 
fund or other applicable reaenues, which results in the extinction of the 
debt and leaves the creditor without further demands on the rerenues 
or taxing powers of the county or municipality for its satisfaction." 

I t  seems clear, therefore, that  bonds are outstanding within the mean- 
ing of the term of Article V, section 4, of the Constitution, until actually 
paid and canceled, or delivered to the county for cancellation. 

Applying this principle to  the case in  hand, the $65,000 bonds were 
not due until 1 July, 1945, the beginning of a new fiscal year, and though 
funds were prorided in the next preceding fiscal year, they were not 
actually paid to the creditors until after the first of July, 1945; nor mere 
the  bonds surrendered until after the beginning of the new fiscal year. 
Hence, they were outstanding a t  the close of the next preceding fiscal 
year, 30 June,  1945, and may not be taken into accouut in ascertaining 
the amount by which the county had reduced its outstanding indebted- 
ness in  that  fiscal year. 

The  restriction of Article V, section 4, of the Constitution has been 
applied ( 1 )  in the case of B a l l y b u r t o n  v. Board  of Educa t ion  (1938), 
213 N. C., 9, 195 S. E., 21, where Burke County sought to procure a 
loan from the State Literary Fund for the purpose of erecting and 
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equipping certain school buildings in  the county without having sub- 
mitted the question to a vote of the people; and (2) in the case of 
Gill v. Charlotte (1938)) 213 N. C., 160, 195 S E., 368, where the City 
of Charlotte proposed to issue bonds for street and sewerage construc- 
tion or extension without a vote of the people. I n  these cases Barnhill, 
J., speaking for the Court, discussed the background and purpose of 
the constitutional provisions in the light of the factual situations in hand. 
What is said there is appropriate here. We quote in part from the 
Hallyburton case, supra: "It follows that the provisions of Article V, 
eec. 4, now constitute the dominant or controlling limitation upon the 
power of local units to contract debts or to issue its bonds, and its pro- 
visions are superimposed upon the limitations contained in Article QII,  
see. 7, and in drticle V, see. 6, of the Constitution. To the provisions 
of the section under consideration the former decisions of this Court 
must likewise yield and are no longer authoritative except within the 
limitations of this section. . . . The primary duty to provide for a six 
months public school during each year and to furnish the necessary 
buildings and equipment therefor rests primarily upon the State. The 
State in turn is empowered to, and has, delegated to the several counties 
the duty to furnish the necessary buildings for the constitutional school 
term. The board of commissioners of a county, however, are without 
authority to comply with this delegation of power in violation of the pro- 
visions of the section of the Constitution under consideration without 
first submitting the question to a vote of the people. I f  the people of 
the county or other municipal corporation will not by their vote author- 
ize an increase of the bonded debt beyond the prescribed limitations the 
State will have to devise other means to meet the requirements of the 
Constitution in respect to education." 

The judgment below is 
Affirmed. 

GRSCIE JIAE STASLEY v. EDDIE L. STASLEY. 

(Filed 27 Febi-uary. 1946.) 

1. Constitutional Law # 19b- 
Imprisoiimeiit of the hnsband for failnre to pay ;I i i i i~ple jntlgmeiit for 

debt dne tlie wife nlider n vparat ion agreement not adopted as an  order 
of court violates Art. I. Fer. 16. of the Colistitntion. 

2. Divorce § 15a- 

Alimony i s  an allowance ~ n n d e  for the  support of the wife out of tlie 
estate of the husband by order of court in an appropriate proceeding, 
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independent of any agreement between the parties which is not itself made 
an order of the conrt. 

3. Divorce 8 1 1 L  

-4 decree of absolute divorce may not award permanent alimony, and 
the proviso of the statute, G. S., 50-11, that  a decree of absolute divorce 
on the ground of two years separation should not impair or destroy the 
right to alimony under prior decrees relates to alimony properly allowed 
by decree of court and not to payments provided in a mere separation 
agreement. 

4. Divorce § 1GDefendant may be held in contempt for failure to pay 
allowance to wife only if payment is ordered by decree of court. 

The parties entered into a separation agreement which provided that 
the husband pay the wife a stipulated sum weekly, which should continue 
though the husband should later obtain a divorce. Thereafter the husband 
obtained an absolute divorce on the ground of two years separation, and 
the decree stipulated that it  should not prejudice the wife's right to 
support under the separation agreement. Upon the husband's failure to 
make payments, the wife instituted action and obtained judgment for the 
amount in arrears. Thereafter, upon motion in the cause, the husband 
was adjudged in contempt for failure to pay the amount of the judgment 
and was also ordered to pay subsequent installments then due under 
penalty of contempt. Held: The provision that the husband pay the 
stipulated sums weekly was contained in a separation agreement which 
was a t  no time made an order of the court, since the divorce decree merely 
provided it should not affect the agreement and the last judgment was 
a simple recovery of a money demand, and therefore the attachment for 
contempt upon motion in the cause was erroneous. 

APPEAL by defendant f rom Harris, J., a t  November Term, 1945, of 
PASQUOTANK. 

T h e  plaintiff brought this proceeding by petition or  motion i n  the 
cause t o  procure a citation of the  defendant f o r  contempt of court under 
the  following circumstances : 

T h e  plaintiff and  defendant were united i n  marr iage sometime i n  
1920, and  lived together unt i l  March, 1942. O n  1 7  Apr i l  of t h a t  year  
they entered into a separation agreement, i n  which i t  was provided t h a t  
the  husband should pay  into the hands of the County Welfare  Officer fo r  
the  wife's support  $8 per  week, these payments t o  continue though the  
husband should la ter  obtain a divorce. 

Thereafter ,  on 20 Bpri l ,  1944, the  husband, present defendant, insti- 
tuted a n  action against the wife, plaintiff herein, f o r  absolute divorce, on 
the  grounds of two years separat ion;  and decree was entered i n  October, 
1944, g ran t ing  to the  plaintiff (present defendant)  a n  absolute divorce. 
T h e  judgment contained the following provision: "By consent, i t  is 
fu r ther  ordered, adjudged and  decreed t h a t  this  judgment shall i n  n o  
way  prejudice the defendant's rights t o  maintenance and  support  under 
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that certain agreement between the ~ a r t i e s  hereto, dated April 17, 1942, a 
copy of which is held by each party." 

Thereafter, on 16 November, 1944, the divorced wife brought an action 
against this defendant in the Superior Court of Pasquotank County to 
enforce the terms of the separation agreement, in which she set up the 
same, alleged noncompliance on the part of defendant, and asked for 
judgment against the defendant for arrears of payments amounting to 
$240. The judgment of Dixon, J., based upon findings of fact, sets out 
the terms of the separation agreement, the above stated provision in the 
divorce decree, and the failure of defendant to make the stipulated pay- 
ments, and concludes as follows: "It is thereupon on motion of George 
J. Spence, attorney for plaintiff, ordered, decreed by the Court that the 
plaintiff recover judgment against the defendant for the sum of two 
hundred and forty dollars and for the costs of this action." The judg- 
ment imposes no duties upon the defendant other than thus stated. 

Thereafter, on 4 October, 1945, the plaintiff filed a petition or motion 
in the cause, reciting the rendition of the above judgment, the findings 
of fact that the "defendant Eddie Stanley had failed and refused to pay 
into the hands of A. H. Outlaw, Welfare Officer, for delivery to Gracie 
Mae Stanley, the sum of $240, same being for thirty weeks at  the rate 
of $8 per week from October 4, 1944, to May 7, 1945," and adds "the 

, same being for support, maintenance and alimony as set out in said 
judgment"; and the petition prays that a citation be served on the 
defendant to show cause why he shall not be adjudged in contempt of 
court for failure to comply with said judgment. 

Citation was accordingly issued, and the matter came on for hearing 
before Harris, J., who rendered the following judgment: 

"This cause coming on to be heard at  this term before the Honorable 
W. C. Harris, Judge, upon a citation heretofore issued in  this cause by 
Honorable C. E. Thompson, Judge of the First Judicial District of 
North Carolina, returnable before the undersigned and it appearing to 
the Court and the Court finding as facts that at  the May Term, 1945, 
of the Superior Court of Pasquotank County, a judgment was duly 
signed in the above entitled action requiring the defendant, Eddie L. 
Stanley, to pay into the hands of A. H. Outlaw, Welfare Officer, for 
delivery to Gracie Mae Stanley the sum of two hundred and forty 
($240.00) dollars, same being for thirty weeks at  the rate of eight ($8.00) 
dollars a week from October 9, 1944, to May 7, 1945, the same being 
for the support, maintenance and alimony due the said Gracie Mae 
Stanley, and it further appearing to the Court that the defendant, Eddie 
L. Stanley, has failed and refused to pay into the hands of A. H. Outlaw, 
Welfare Officer, for the delivery to Gracie Mae Stanley, the sum of 
$240, same being for thirty weeks at the rate of $8 a week from October 
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9, 1944, to May 7, 1945, the same being for the support, maintenance 
and alimony due the said Gracie Mae Stanley; 

"It is thereupon ordered, decreed and adjudged by the Court that the 
said Eddie L. Stanley, the defendant herein, is hereby adjudged in con- 
tempt of Court for failure to pay said sums as aforesaid, and it is fur- 
ther ordered, decreed and adjudged by the Court that the said Eddie L. 
Stanley, defendant as aforesaid, be committed to the County jail of the 
County of Pasquotank to be held until he shall pay said sum of $240 to 
the said *I. H. Outlaw, Welfare Officer, for delivery to Gracie Mae 
Stanley, same being for thirty weeks at the rate of $8 a week from 
October 9, 1944, to May 7, 1945, the same being for the support, mainte- 
nance and alimony due the said Gracie Mae Stanley. 

"It further appearing to the Court and the Court finding as a fact 
that the said Eddie L. Stanley, defendant as aforesaid, has failed to pay 
into the hands of A. H. Outlaw, Welfare Officer, for delivery to Gracie 
Mae Stanley, for her support, maintenance and alimony any sum since 
May 7, 1945, at which time the said sum of $240 became due, and it 
appearing to the Court that there is now past due twenty-six weekly 
installments at the rate of eight ($8.00) dollars a week amounting to 
$208.00 : 

"It is thereupon ordered, decreed and adjudged by the Court that 
Eddie L. Stanley be, and he is hereby ordered to at once pay to the said 
A. H. Outlaw, as aforesaid, the additional sum of $208 for delivery to 
said Gracie Nae Stanley for her support, maintenance and alimony. 

"It is further ordered, decreed and adjudged by the Court that upon 
failure of said Eddie L. Stanley, as aforesaid, to pay the said additional 
sum of $208 as aforesaid to A. H. Outlaw, Welfare Officer, for Gracie 
l fae  Stanley for maintenance, support and alimony, that the said Eddie 
L. Stanley shall be committed to the county jail and held therein until 
such time as he mag pay said sum as aforesaid. 

"It is further ordered that the defendant pay the costs of this action 
to be taxed by the Clerk." 

From this judgment defehdant appealed. 

George J .  Spence  and  J .  R e n y o n  W i l s o n  for p l a i n t i f ,  appellee. 
J .  TV. Jenne t t e  and  John H.  H a l l  for defendant ,  appellant.  

SEAWELL, J. When the chronology, or sequence, of the several trans- 
actions invol~ed in this contro~ersy, both judicial and extrajudicial 
culminating in a citation of the defendant for contempt, is kept in mind, 
and the significance of each of them properly appraised, we can find no 
order of the court capable of implementation by a contempt proceeding. 
First in order was the separation agreement, in which the defendant 
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engaged to pay for the benefit of his wife $8 per week, and in which 
payments, i t  is alleged and adjudged, he defaulted. This agreement was 
an extrajudicial transaction, and although between husband and wife, 
and relating to the support of the wife, had no more sanction for its 
enforcement than any other civil contract; certainly not that of imprison- 
ment through civil contempt for noncompliance. Such a proceeding, to 
escape the prohibition of Art. I, sec. 16, of the Constitution, prohibiting 
imprisonment for debt, is confined to the enforcement of an appropriate 
judicial order, made in a case where the subject under jurisdiction, and 
the adjudication thereupon, peculiarly justify and permit such remedy. 
The gist of the contempt is the willful disobedience to the court order. 

Alimony, as that term is used in the law, is an allowance made for 
the support of the wife out of the estate of the husband by order of court 
in an appropriate proceeding, and is either temporary or permanent. 
Black's Law Dictionary ; 17 Sm. Jur., Divorce and Separation, S. 496 ; 
27 C. J. S.. Divorce, S. 202. 

An action resulting in alimony safeguards the issue by requiring the 
statement of jurisdictional facts relating to the remedy sought upon 
which, if proven, the court acts independently of any subsisting agree- 
ment between the parties which is not itself made an order of court. 
Such an action is distinguishable from the suit brought upon the separa- 
tion agreement before Judge Dixon, discussed infra, in which this motion 
is made. 

I n  this State alimony, both temporary and permanent, may be awarded 
(1) in the statutory proceeding for alimony without dirorce-G. S., 
50-16; ( 2 )  in an action for divorce a mensa e f  fhoro-G. S., 50-7; and 
(3)  in an action for absolute divorce temporary alimony pendenfe l i fe -  
G. S.. 50-15-but not permanent alimony may be awarded. G. S., 50-11 ; 
Duffy c. Duffy, 120 IT. C., 346, 27 S. E., 28. 

An action may be maintained for breach of the contract, of course, 
and judgment awarded for sums shown to be due. Such actions, how- 
ever, sound in contract, and result in a money judgment without execu- 
tion in personam, under any label known to the law, including imprison- - .  

ment for contempt. Doubtless the wife, beneficiary of such a separation 
agreement, might, upon its breach, elect to sue for alimony, either 
without divorce or in a suit for divorce from bed and board, rather than 
upon the contract. I n  that event the basis of the action is willful non- 
support, not breach of the separation agreement, and upon a successful 
issue the order of the court, retrospective or prospective, in case of willful 
disobedience, might be supported by a citation for civil contempt. But 
not after absolute divorce, the second significant occurrence in this series, 
prior in time to the Dixon judgment. G. S., 50-11, supra. 
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While the Court, in  an action for absolute divorce, may dispose of 
many incidental matters not necessary to catalogue here, it is without 
power to award permanent alimony incidental to the decree dissolving 
the relationship. G. S., 50-11, supra. Under the proviso in this section, 
a prior award of alimony is protected from annulment by a decree in 
absolute divorce, based on two years separation, which would otherwise 
probably have resulted. The proviso is as follows: 

"Provided, further, that a decree of absolute divorce upon the ground 
of separation for two successive years as provided in Sec. 50-5 or Sec. 
50-6 shall not impair or destroy the right of the wife to receive alimony 
under any judgment or decree of the court rendered before the com- 
mencement of the proceeding for absolute divorce." Dyer v. Dyer, 212 
N. C., 620, 194 S. E., 278. The statute does not protect .a mere separa- 
tion agreement as an award of alimony. I t  is, therefore, not only 
against public policy in this State, but contrary to the statute, that 
permanent alimony should be the outcome of an action for divorce 
a vir7,culo. 

Furthermore, that is not the purport of the saving provision in the 
decree. Upon its face i t  does not attempt to do more than except from 
the operation, or consequences, of the judgment whatever rights the 
defendant in the case had under the separation agreement we have set 
out in full, without adopting, adjudicating or recognizing any of its 
provisions as a judgment or order of the court. I t  is merely a "hands 
off" or negative pronouncement regarding a nonjudicial civil agreement 
with which the court did not desire its decree to interfere. Whether 
even in this aspect it has accomplished that purpose, we are not called 
upon to say, as the matter is academic in this case. 

The judgment entered by Judge Dixon subsequent to the decree in 
divorce is a simple recovery upon a money demand, does not in any 
way adopt the terms of the separation agreement as an  order of court- 
even had its recital been in a proceeding where that is permissible-and 
does not require anything of the defendant other than what the law 
demands of any person who has suffered a recovery in an action for debt. 
It is not such a judgment as can be enforced by resort to a contempt 
proceeding. Const., Art. I, see. 16. 

The order of Harris, J., upon petitioner's motion, is vacated and the 
respondent will be discharged from the rule. 

The judgment is 
Reversed. 
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JAMES H. TURPIN, ELLEN BROWN. IDA BROOKS, LOTTIE BRAMLETT, 
FANNIE SORRELLS, A. R. MESSER, DOCK MESSER, EMELINE M. 
TURPIN,  COLE MESSER, J. C. GIBSON, J I M  MESSER AND ALICE 
SNYDER v. MRS. M. Y. J A R R E T T  AND M. Y. JARRETT. 

(Filed 27 February, 1946.) 
1. Deeds § 13b- 

A provision following the warranty clnuse in a deed that if the grantee 
"should die without issue after her death" the land should descend to her 
brothers and sisters, precludes the application of the rule in S*helleyls case, 
even though the habendurn is to the grantee and "her bodily heirs." 

2. Deeds § 13- 

Where a conveyance is to the grantee with limitation over in the event 
she should die without issue after her death, to determine the effectiveness 
of the limitation over the roll must be called as  of the date of the death 
of the first taker. G. S., 41-4. 

3. Same- 
"Bodily heirs," when used as  desci-iptio personawrn, and "issue" are  

synonymous terms connoting and embracing children, grandchildren, and 
other lineal descendants. 

The deed in question conveyed the property to the grantee with provi- 
sion that should she die "without issue after her death" the lands should 
descend to the grantee's brothers and sisters. The grantee's sole child 
predeceased her but left children who survived grantee. Held: The 
grantee took a base or qualified fee, defeasible upon her death without 
"issue," which term embraces lineal descendants, and therefore upon the 
death of the grantee leaving grandchildren her surviving the fee became 
absolute, defeating the limitation over, and her conveyance of the property 
during her lifetime is binding upon her heirs. 

APPEAL b y  plaintiffs f r o m  Rousseau, J., a t  October Term, 1945, of 
JACKSON. 

Civil action i n  ejectment and  t o  remove cloud on  title. 
T h e  case was heard on facts  agreed which a r e  i n  substance a s  follows : 
O n  29 June ,  1885, J o h n  Messer and  wife conveyed a t rac t  of land i n  

Jackson County t o  J a n e  Messer. T h e  gran t ing  clause contains n o  words 
which undertake t o  l imit  o r  define t h e  estate conveyed, but  the  habendunt 
clause is "to the  said J a n e  Messer and  her  bodily heirs," and immediately 
following the  war ran ty  clause there was inserted the  following: "PRO- 
VIDED, however, t h a t  if the  said J a n e  Messer should die without issue 
af ter  her  dea th  the  lands mentioned i n  this  deed i s  t o  descend t o  her  
brothers and  sisters and  th i s  is  t o  be her  ful l  share of our  estate." T h e  
grantors  reserved a life estate. J o h n  Messer and  wife each died pr ior  to  
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21 March, 1911. There was born to Jane Messer one son, Charlie 
Messer, who predeceased her but left surviving him a widow and fiue or 
six children who are grandchildren and great-grandchildren of Jane 
Messer. On 21 March, 1911, Jane Messer conveyed to Mrs. I f .  P. 
Jarrett, one of the defendants, the locus i n  quo, a part of the tract 
described in the John Messer deed, and she has been in the sole posses- 
sion thereof since that date. Jane Messer died 14 February, 1941. 

While not so stipulated, it is treated as a fact that the plaintiffs are 
the persons named in the limitation over. 

The plaintiffs allege that they are the owners of the property and the 
claim of the defendant Mrs. Jarrett casts a cloud upon their title. They 
pray judgment that they are the owners of the property described in 
the complaint, free and clear of any claim of defendants. 

The parties waived trial by jury and submitted the cause on the facts 
agreed. Thereupon the court adjudged that the defendant Mrs. 31. Y. 
Jarrett  is the owner and entitled to possession of the property in contro- 
versy, free and clear of any claim of plaintiffs. Plaintiffs excepted 
and appealed. 

M. V .  Higdon and R. L. Phillips for plaintiffs, appellants. 
Hugh E. ~Monteith, E. P. Stillwell, and Dan K. Xoore for defendnnts, 

appellees. 

BARNHILL, J. On this record the rule in Shelley's case is not con- 
trolling. ~ V a t t h e z ~ s  v. Maffhews, 214 N .  C., 204, 198 S. E., 663; Wil- 
liamson v. Cox, 218 K. C., 177, 10 S. E. (2d), 662; Paul c. Paul, 199 
5. C., 522, 154 S. E., 825; Willis v. Trust Co., 183 N. C., 26'7, 111 
S. E., 163; Ford v. McBrayer, 171 N .  C., 420, 88 S. E., $36; Dazuson 
v. Ennett, 151 K. C., 543, 66 S. E., 566; Narrell .c. Hngan, 147 N. C., 
111; Hampton v. Griggs, 184 N. C., 13, 113 S. E., 501. 

The deed to Jane Messer conveyed a base or qualified fee, defeasible 
upon her death without "bodily heirs" or "issue," upon the happening 
of which event plaintiffs would become seized and possessed of the title 
under the limitation ouer. Smi fh  6. Lumber Co., 155 N .  C., 389, 71 
S. E., 445; Hutchinson c. Lucas, 181 N. C., 53, 106 S. E., 150; Thomp- 
son v. Humphrey, 179 N. C., 44, 101 S. E., 738; Willis v. Trust Co., 
supra; James v. Grifin, 192 N. C., 285, 134 S. E., 849; Mresf 2.. Xur-  
phy, 197 N. C., 488, 149 S. E., 731. 

To determine the effectireness of the limitation over the roll must be 
called as of the date of the death of the first taker. I t  is so declared by 
statute. Ch. 7, Public Laws 1827, now G. S., 41-4; Patterson c. McCor- 
mick, 177 N .  C., 448, 99 S. E., 401 (citing 26 prior decisions) ; Perrett 
v. Bird, 152 N .  C., 220, 67 S. E., 507; Xmifh 2 ) .  Lumber Co., supra; 
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Rees 1;. Wil l iams ,  164 N.  C., 128, 80 S. E., 247; Wil l i s  v. T r u s t  Co., 
supra; V i n s o n  v. Gardner, 185 N.  C., 193, 116 S. E., 412; Dupree v. 
Dauglztridge, 188 N.  C., 193, 124 S. E., 148; Y a r n  Co. v. Dewstoe, 192 
N .  C., 121, 133 S. E., 407; ~lIassengill  T .  dbe l l ,  192 N .  C., 240, 134 
S. E., 641; Henderson v. Power Co., 200 N. C., 443, 157 S. E., 425; 
Hudson  .c. Hudson ,  208 N.  C., 338. 180 S. E., 597; iVoseley v. K n o t f ,  
212 N .  C., 651, 194 S. E., 100; T h a w e s  v. Goode, 217 N .  C., 639, 9 
S. E. (2d),  485. 

So  then we come to the primary question posed by this appeal: Do 
the terms ('bodily heirs" and "issue" as used in the deed include lineal 
descendants other than children? Our decisions answer in the affirma- 
tive. 

"Bodily heirs," when used as descripfio personarum, and '(issue" are 
synonymous terms connoting and embracing children, grandchildren, and 
other lineal descendants. X a t t h e w s  v. JIatthews, supra; Ilarrell  v. 
Hagan,  supra;  Bozuden v. Lynch ,  173 K. C., 203, 91 S. E., 957; Slbr igh t  
v. Albriglzt, 172 K. C., 351, 90 S. E., 303; Pugh I * .  Allen, 179 X. C., 
307, 102 S. E., 394; Wil l i s  c. T r u s t  Co., supra; H a m p t o n  v. Griggs, 
supra; Uose ley  v. K n o t t ,  supra; Brown v. Holland, 221 S. C., 135, 
19 S. E .  (2d),  255; Elledge v. Parrish,  224 N. C., 397. For  cases in 
other jurisdictions see 22 Words and Phrases, 742, et seq. See also 
5 Words and Phrases, 583, et seq. 

Discussing the question in Xatthezus I,. J la t fhews ,  supra, we said:  
"The term 'bodily heirs7 . . . is more comprehensive than the term 

children, and means progeny or issue, and includes children, grand- 
children and other lineal descendants. I t  is true that  in some of the 
cases in  which this term is interpreted when used as descripfio persona- 
r u m ,  i t  is said that  it means children. Holyever, an  examination of 
those cases will disclose that  only children were concerned and no grand- 
children were involved." 

The court below, i t  is true, held that upon the birth of Charlie Messer 
the condition in the deed mas fulfilled and, non  consfat he predeceased 
Jane  Xesser, she thereupon became seized in fee absolute, but this was 
harmless error. She left surviving grandchildren. Hence the event- 
death without issue-upon the happening of which plaintiffs were to 
take. never occurred. Thus they possess no interest in or claim to the 
property in controversy. 

The conclusion that  the grantors intended to convey a fee, defeasible 
only upon death without lineal descendant, is fortified by the circum- 
stances of the conveyance as disclosed by the language in the deed. The 
consideration mas love and affection. The property was conveyed as an 
advancement in  satisfaction of the grantee's interest in the estate of her 
pare1li5. I t  was to descend to the other children of grantors only in the 
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event the  grantee died without  issue. T h u s  they  wrote into t h e  deed just 
what  the l aw provides. 

N o  reason is  apparen t  why t h e  grantors  should cu t  t h e  succession i n  
t h e  interest of other  children and  deprive the  grandchildren of J a n e  
Messer of the  privilege of t ransmit t ing t h e  inheritance. O n  t h e  con- 
t rary,  it clearly appears  t h a t  they intended t h a t  ti t le t o  t h e  property 
should remain  i n  J a n e  Messer's l ine of descent i n  t h e  event there was 
anyone i n  t h a t  l ine t o  t ake  a t  h e r  death. 

A s  her title, a t  he r  death, ripened into a fee absolute and  her  deed is 
binding upon her  heirs, Thames v. Goode, supra.; Woody v. Cates, 213 
N .  C., 792, 197 S. E., 561, t h e  defendants, on their  affirmative plea, were 
entitled t o  a decree t h a t  they a r e  now t h e  owners of the locus free of a n y  
claim of plaintiff. T h e  court below so held. 

T h e  judgment is 
Affirmed. 

STSTE v. WOODROW VADEN, JOHN DANIEL VADEK A ~ D  

JULIUS VADEN. 

(Filed 27 February, 1946. ) 
1. Homicide § 2- 

Where the evidence shows an intentional killing with a deadly weapon 
the law implies malice, and the motion to nonsuit made by the defendant 
who fired the fatal shot is  properly denied, the credibility and sufficiency 
of his evidence upon his plra of self-defense being for the determinatioil 
of the jury. 

2. Homicide 95 11, -Where the State's evidence supports view tha t  
defendants did not  qui t  fight when they had opportunity, nonsuit on  
ground of self-defense is  properly denied. 

The State's evidence tended to show an affray a t  a filling station 
engaged. in by all defendants, that the fight was stopped but that there- 
after defendants. three brothers, sought and found their antagonist a t  
another filling station, that third parties induced them to shake hands 
and apparently settle their controversy and the brothers started to leave 
in their truck when one of them called the proprietor out and expressed 
dissatisfaction with the settlement, that their antagonist then came out 
of the filling station and the quarrel was renewed and he, armed with a 
knife, and one of defendants, armed with a blackjack, started fighting, 
and that while they were fighting another defendant shot from the truck, 
inflicting fatal injury. Held: The evidence supports the view that the 
second fight was but a continuation of the first and that the purported 
settlement of the controversy was not entered into in good faith, and that 
in reality defendants had not quit the fight, and therefore motion to 
nonsuit on the ground that the State's eviclence established the defense 
of self-defense, was properly denied. 
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3. Homicide §§ 2, 25- 

Upon evidence tending to show that all of defendants acted in concert 
in producing the first difficulty and all engaged in the fighting, and that 
during the second affray, which was but a continuation of the first, one 
of defendants fired the fatal shot while the deceased and appealing defend- 
ant were fighting, the contention of the appealing defendant that the one 
who inflicted the fatal injury was acting independently, is untenable. 

APPEAL by the defendants, Woodrow Vaden and John Daniel Vaden, 
from Armstrong, J., at October Term, 1945, of ROCKIN~HAM. 

Criminal prosecution upon indictment charging the defendants with 
the murder of Carl Bullins. 

The evidence tends to show that on 14 February, 1945, the deceased 
and Julius Vaden were at  the filling station of Caleb Ray, located on the 
highway between Mayodan and Stoneville. Carl Bullins was sitting 
on the air compressor box. Julius Vaden "walked up laughing and 
talking. Then Carl jumped off the air compressor and they started 
fighting and about that time Woodrow and Daniel went out there . . . 
Woodrow ran up and hit him while he was fighting with Julius. They 
were all four gathered up together. Just a kind of general row until 
Caleb come and ordered them all off." Carl Bullins, the deceased, there- 
after cursed John Daniel Vaden and accused him of hitting him and 
said : "You will remember it the longest day you live." 

The defendant Julius Vaden left the filling station and went toward 
Mayodan. The defendants Woodrow and John Daniel Vaden did not 
leave. The deceased and Otis Ray left and went toward Stoneville, 
stopping a t  the filling station belonging to Wesley Ray. About fifteen 
minutes later, the defendant Julius Vaden returned to Caleb's filling 
station and asked if ('That G- d- Carl Bullins" was there. Upon 
being told that the deceased had gone up the road, Julius said: "By 
G-, I am going up the road too," and John Daniel Vaden said: "If 
you are going up the road I am going with you." Whereupon Julius, 
John Daniel and Woodrow Vaden entered the truck owned by Julius 
Vaden and drove up the road. They drove past the filling station of 
Wesley Ray, turned around and started back toward Mayodan and 
stopped at the station. The deceased and Otis Ray were sitting in 
Wesley Ray's filling station, and the deceased was remarking that it was 
unfair for two of the defendants to jump on him. One of the defendants 
walked into the filling station and the deceased attempted to make a 
((dive:) at  him, but was restrained by Otis and Wesley Ray. The other 
defendants entered the filling station and the deceased and the defend- 
ants, at the suggestion of Otis and Wesley Ray, shook hands and appar- 
ently became quite friendly. One of the defendants remarked that it 
was t i r n ~  for him to leave and they all went out to  the truck. While 
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standing a t  the truck, the defendant Julius called Otis Ray  out and told 
him that he had received a dirty deal. As Otis started back to the filling 
station, he met the deceased going toward the truck. Otis went to the 
door and when he returned to the truck the deceased had his knife in his 
hand. Otis persuaded the deceased to put his knife in  his pocket, but 
when the deceased put his knife in  his pocket, lie left the blade open. 
Otis again went to the door of the building, and when he looked toward 
the truck the next time the deceased was "going into them" with his 
knife open and John Daniel Vaden was swinging at  the deceased n-ith a 
blackjack. The blackjack slipped out of the hand of John Daniel Vaden 
and fell to the ground, and both the deceased and John Daniel fell to 
the ground, scrambling for the blackjack. John  Daniel seized the big 
end of the blackjack and the deceased got the little end, and John Daniel 
jerked the blackjack out of the deceased's hand. John Daniel and the 
deceased started to get up and the defendant TFToodrow Vaden fired from 
the truck, wounding the deceased, and from this mound the deceased died. 

Defendants offered no evidence. Motion for judgment as of nonsuit 
was overruled. 

The jury returned a verdict of guilty of manslaughter as to all the 
defendants. From the sereral judgments imposed, John Daniel Taden 
and Woodrow Vaden appeal. 

Attorney-General  M c l l h l l a n  and Assis tant  Attorneys-General Rhodes ,  
X o o d y ,  and T u c k e r  for the  S f a t e .  

P. W .  Glidewell ,  Xr., for defendants.  

DEKKY, J. The only question presented on this appeal, is xhether 
the trial judge committed error in refusing the defendants' motion for 
judgment as of nonsuit. A careful consideration of all the facts and 
circumstances disclosed by the evidence, leads us to the conclusion that 
the answer must be in the negative. 

The appellants are relying upon the plea of self-defense, which defense 
they contend is clearly established by the State's evidence. However, 
since there is ample evidence tending to show that  the defendant Woodrow 
Vaden killed the deceased with a deadly weapon, the law implies malice, 
and the State could not be nonsuited as against him. I n  the case of 
S. ti. Johnson ,  184 N .  C., 637, 113 S. E., 617, this Court said: "We 
could not nonsuit the State, . . . for when there is a killing with a 
deadly weapon, as there was in  this case, the law implies malice, and it is, 
at  least, murder in the second degree, and the burden then rests upon the 
prisoner to satisfy the jury of the facts and circumstancer in mitigation 
of or excuse for the homicide, the credibility of the evidence, and its 
sufficiency to produce this satisfaction being for the jury to consider 
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and decide," 8. v. Cagle, 209 N .  C., 114, 182 S. E., 697; AS. v. Robinson, 
213 N.  C., 273, 195 S. E., 824; S. v. Mosley, 213 N.  C., 304, 195 S. E., 
830; 8. 21. Bright, 215 N .  C., 537, 2 S. E. (2d), 541; S. v. Sheelc, 219 
N. C., 811, 15 S. E. (2d),  282; S. v. Beackum, 220 N. C., 531, I7 S. E. 
(2d), 674; S. zi. Rivers, 224 N.  C., 419, 30 S. E. (2d), 322. The defend- 
ants' contentions, on the plea of self-defense, were fairly and exhaustively 
submitted to the jury with a full explanation of the evidence and the 
law arising thereon, and it is evident the jury gave consideration to the 
defendants' contentions in mitigation of the offense, since the jury 
returned a verdict of guilty of manslaughter as to each of the defendants. 
And the appellants do not contend that any error was committed in  any 
respect in the trial below, save and except the refusal of the court to 
sustain their motion for judgment as of nonsuit. 

I t  is further contended by the appellant, John Daniel Vaden, that 
although he engaged in a fight with the deceased, he did not cause his 
death. Therefore, he insists that if it be conceded that the evidence was 
sufficient to warrant its submission to the jury against Woodrow Vaden, 
it was in~uficient as to him, and cites X. v. Qreer, 162 N. C., 640, 78 
S. E., 310, in which the Court said: "Although one may have had some 
difficulty with the deceased, he is not liable for a homicide committed at 
or about the same time by a third person who was acting independently, 
without any conspiracy or common design, even though the altercation 
brought on the fatal encounter, and the third person interfered to aid 
him." S. v. Ow,  175 N.  C., 773, 94 S. E., 721. 

We do not think Woodrow Vaden was acting independently so as to 
relieve John Daniel Vaden of any liability for the homicide. Julius 
Vaden, Woodrow Vaden, John Daniel Vaden and the deceased had 
engaged in an affray that afternoon at Caleb Ray's filling station. By 
reason of their conduct they had been ordered to leave the premises. 
The deceased left. Julius Vaden also left, but returned in about fifteen 
minutes and asked for the deceased. After being informed that he had 
gone up the road, he said he was going up the road too. Hc was joined 
by his brothers, the appealing defendants. They were armed with a 
blackjack and a shotgun, and were looking for the deceased. After 
finding thc (1eccasc.d at  a filling station, about a quarter of a mile from 
where the original fight took place, the deceased and the defendants, at  
the suggestion of Otis and Wesley Ray, shook hands and appeared to be 
friendly. The defendants thereafter started to leave and went out to the 
truck. Julius Vaden called Otis Ray out to the truck and expressed his 
dissatisfaction over the settlement and said "he had received a dirty 
deal." Then the deceased came out of the filling station and the quarrel 
was renewed. Whereupon, the deceased, armed with a knife, and John 
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Daniel Vaden, armed with a blackjack, engaged in a fight, and while 
they were fighting Woodrow Vaden shot and killed the deceased. 

The evidence supports the view that the second fight was but a con- 
tinuation of the first one, and that the purported settlement of the con- 
troversy was not entered into in good faith by the defendants, and in 
reality they had not quit the fight. 40 C. J. S., see. 121, p. 995, and 
see. 133, p. 1020; S. v. Robinson, supra. Moreover, the evidence is 
sufficient to support a finding by the jury that there was concert of action 
on the part of these defendants which culminated in the death of the 
deceased. S. v. Orr ,  supra. 

I n  order to relieve one engaged in a difficulty with the deceased, of 
responsibility for his death, inflicted by a third party who acts independ- 
ently, without any conspiracy or common design, even though the alter- 
cation brought on the fatal encounter, and the third party interposed to 
aid him, the third party must not have acted in concert with the one 
engaged in the difficulty with the deceased, in producing the difficulty. 
Woodrow Vaden and John Daniel Vaden actively participated in the 
first fight with the deceased. I t  is apparent from their conduct these 
defendants were not satisfied over the outcome of the first skirmish and 
were seeking a renewal thereof. 

We think the evidence was properly submitted to the jury as to both 
appellants, and that the judgment of the court below must be upheld. 
S. v. Orr ,  supra; S. v. Allison, 200 N. C., 190, 156 S. E., 547. 

I n  the trial below, we find 
No error. 

STATE v. EULLINS. 

(Filed 27 February, 1946.) 

1. Rape § 19e- 
In a prosecution under G. S., 14-26. the repeated use of the term "statu- 

tory rape" in the charge will not he held for  prejudicial error when the 
charge contains n correct definition, and properly places the burden of 
proof on the State, as to each essential element of the offense. 

2. Criminal Law 5 Sic- 
To prevail on appeal the appellant not only must show error, he must 

show the error was prejudicial, and that but for the error a different 
result would likely hare been reached. 

3. Criminal Law § 53h- 

The charge of the court mnst be rend contextually. 
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4. Criminal Law § 53e- 

The court stated the State's evidence as to the date of birth of prose- 
cutrix and continued "so in the year 1944 she was something over 14 years 
of age in the month of September, at which time she testified . . ." Held:  
In using the adverb "so" the court simply stated the mathematical effect 
of the State's evidence, and read contextually the charge contains no 
statement of opinion as to whether any fact was fully or sufficiently 
proven. 

5. Infants 5 18- 

In a prosecution under G. S., 110-39, a charge to the effect that defend- 
ant would be guilty if he encouraged, aided and abetted the prosecuting 
witness "in moral delinquency" is held for error, since the statute uses the 
term "to be adjudged a delinquent" and the two terms are not synonymous. 

APPEAL by defendant from Pless, J., at  October Term, 1945, of 
ROCKINGHAM. 

The defendant was charged in one bill of indictment with having 
unlawfully, willfully and feloniously carnally known and abused Faye 
Green, a female child over the age of twelve and under the age of sixteen 
years, ehe having never before had sexual intercourse with any person 
(G. S., 14-26), and in  another bill of indictment with having unlaw- 
fully, willfully and knowingly encouraged, aided, connived at, promoted 
and contributed to the delinquency of a minor child, to wi t :  Faye Green, 
a female under the age of sixteen, she having been adjudged a delin- 
quent, he, the said Tom Bullins, on and before said act, having enticed 
said child away from home and school, and having had sexual intercourse 
with said child, and having associated with said child for immoral pur- 
poses (G. S., 110-39). The two cases were, upon nlotion of the Solicitor, 
consolidated for the purpose of trial. 

The jury returned a verdict of guilty on each bill of indictment, and, 
upon judgment predicated on the verdict being pronounced in  each case, 
the defendant appealed, assigning errors. 

Attorney-General iVciMullan and Assistant Attorneys-General Rhodes, 
Moody ,  and T u c k e r  for the State .  

Price d? Osborne and S h a r p  & S h a r p  for defendant ,  appellant.  

SCHEXCK, J. The first assignments of error discussed in the appel- 
lant's brief, five in number, are grouped and diecussed together, and 
relate to  his Honor's reference in his charge to the offense against which 
the statute (G. S., 14-26) inveighs as "what we speak of as statutory 
rape," ('or what w7e call statutory rape," "elements of statutory rape," 
"guilty of statutory rape," and "the charge of statutory rape." While 
i t  is true his Honor used the term ('statutory rape" in presenting to the 
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jury the law governing the charge on the bill of indictment of having 
had unlawful and felonious carnal knowledge of a female over the age of 
twelve and under the age of sixteen years, who had not thereto had 
sexual intercourse with any other person, the offense charged in the bill 
and against which the statute (G. S., 14-26) inveighs was properly 
defined by the court, the burden of establishing the essential elements of 
the offense was properly placed upon the State, and each essential ele- 
ment of such offense was properly presented to the jury. Therefore, the 
use of the term "statutory rape," if error, was harmless error, since 
the offense against which the statute inveighs was properly charged in 
the bill, and properly explained in the charge; in  truth, any error com- 
mitted would seem to be favorable to the defendant. The jury could not 
have been misled by the name given the offense by the court, though not 
accurate. To prevail on appeal the appellant not only must show error, 
he must show the error was prejudicial, and that but for the error a 
different result would likely have been reached. 8. u. Harris, 204 N. C., 
422, 168 S. E., 498; 8. v. Beal, 199 N. C., 278, 154 S. E., 604. 

The second assignment of error discussed in appellant's brief is Assign- 
mext No. 6, which is directed to that part of the court's charge as 
follows: "So in the year 1944, she was something over 14 years of age 
in the month of September, at which time she testified that  the defend- 
ant, who also lived on the same farm on which her people lived, induced 
her to have bexual intercourse with h im;  and that  following that first 
association in that way she had intercourse with him on frequent occa- 
sions-almost every day, as she described it, her evidence tending to show 
that in  January  she pretended to get a job and that  her father drove her 
to Mayodan and Madison and that she worked only a day or two but 
would meet the defendant and that they would frequently go on trips to a 
place across the Virginia line, near Martinsville, and to other places." 
It is the contention of the defendant that  the court gave an  opinion that  
a fact mas fully and sufficiently prorTen, namely, tha t  the prosecutrix 
was 14 years old a t  the time of her first intercourse with the defendant. 
We do not concur in the interpretation the defendant seeks to have placed 
upon the excerpt quoted. All that we gather from said excerpt is that 
his Honor, in using the adverb "so," simply stated in  effect that accord- 
ing to the evidence the prosecuting witness was born in  March, 1930, 
and that her intercourse occurred in September, 1944, and therefore, still 
according to the evidence, she was 14 years old when the first intercourse 
occurred. The deduction of the fact, made by the court, that from 
March. 1930, to September, 1944 (the two dates mentioned in the evi- 
dence) mas 14 years was not an expression of an  opinion by the court of 
whether a fact was fully or sufficiently proven, but simply a statement 
of the evidence, to which no objection was made at the time. The charge 
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must be read contextually and when the excerpt assailed is read in  con- 
nection with the preceding words ". . . the State i n  this case has offered 
the testimony of Faye Green, who testified she was born on March 22, 
1930 ; and her mother also testified as to the date of birth," there was 110 
expression of opinion by the court as to any fact being fully or suffi- 
ciently proren. This assignment of error cannot be sustained. 

Assignment of error No. 9, which is set out in the defendant's brief, 
relates to a portion of his Honor's charge upon the offense against which 
the statute, G. S., 110-39, inveighs and reads as follows: "Now, oil the 
charge of contribnting to delinquency of a minor the State must satisfy 
you beyond a reasonable doubt t ha t  the defendant assisted, encouraged, 
aided and abetted the prosecuting witness Faye Green, in moral delin- 
quency, which in this instance means in  lascivious and promiscuous 
sexual intercourse with men, she being a minor under the age of 16  a t  
the time." We are constrained to hold tha t  this charge was erroneous. 
The statute (G. S., 110-39) in  its first clauses is directed a t  "a parent, 
guardian or other person having custody of a child who omits to exercise 
reasonable diligence in the care, protection and control of such child, 
causing it to be adjudged delinquent . . . ," and in  its latter clauses is 
directed at "any such person or any other person who knowingly or 
willfully is responsible for . . . or who knowingly and willfully does 
any act to produce . . . the condition which caused such child to be 
adjudged delinquent . . . qhall be guilty of a misdemeanor." I n  his 
charge his Honor states that  the State must establish beyond a reason- 
able doubt that  the defendant aided and abetted the prosecuting witness, 
Faye  Green, in moral delinquency, "which in this instance means las- 
civious and promiscuous sexual intercourse with men, she being a minor 
under the age of 16 a t  the time"; while the statute provides that  "any 
other person" shall be guilty of a misdemeanor if he knowingly and 
willfully does any act to cause such child to be adjudged a delinquent. 
H i s  Honor in effect assumed that  the words "in moral delinquency" and 
('to bp adiudged a delinquent" as used in the charge and in the statute, 
respectively, mere synonymous. Such is not the case, and since the 
wording of the statute must govern it follows that  the charge was erro- 
neous. I11 delineating the essential elements of the statutory offense with 
which the defendant is charged the court failed to  mention the burden 
resting upon the State to show beyond a reasonable doubt tha t  the 
defendant knowingly and willfully did some act which caused such child 
to  be adjudged a delinquent. This was error and entitles the defendant 
to a new trial on the charge of violating G. S., 110-39, under Exception 
KO. 15, which is based upon G. S., 1-180, requiring the judge to declare 
and explain the law arising on the evidence. 
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I n  t h e  case wherein the  defendant was found gui l ty  of the  charge of 

violating G. S., 14-26, having carnal  knowledge of a female over twelve 

and  under  sixteen years of age, she never before having had  sexual 

intercourse, no prejudicial error  appears  on  the  record. 

In  case of charge of violating G. S., 110-39, 

N e w  trial. 
I n  case of charge of violating G. S., 14-26, 

Affirmed. 

MILTON H O B B S  v. MARVIN T. DREWER AND EDDIE N. JOHSSON.  

(Filed 27 February, 1946.) 

1. Automobiles § 18g-Evidence held not to establish contributory negli- 
gence as a matter of law. 

The accident in suit occurred between defendants' truck and plaintiff's 
bus, traveling in opposite directions, during darkness, just ab plaintiff's 
bus was entering onto a bridge 60 feet long, with steel sides and traveled 
portion 17 feet wide, center line marked. Defendants moved for nonsuit 
and directed verdict on the ground that  plaintiff was guilty of contributory 
negligence in failing to pause to permit the truck to emerge from the 
bridge before he entered thereon. The evidence considered in the light 
most favorable to plaintiff tended to show that  the roadway on the bridge 
was one foot wider than the paved surface of the highway leading to the 
bridge, that he knew there was room for him to pass a truck 8 feet wide 
(G.  S., 20-116), that he was traveling on his right a t  a moderate speed, that 
if each vehicle continued on its proper side there was sufficient clearance 
for them to pass in safety, and that plaintiff did not know the approaching 
vehicle was a truck until just before he was struck. Held: Contributory 
negligence was not made conclusively to appear, and defendants' motions 
were properly denied. 

2. Negligence § 19b- 

Involuntary nonsuit on the issue of contributory negligence is proper 
0111~7 when that conclusion is the only one which can be reasonably drawn 
from plaintiff's evidence, without considering defendant's evidence except 
in so f a r  as  it explains plaintiff's evidence and is not in conflict therewith. 

3. Negligence § 20: Trial 29b- 

An instruction that defendants must have offered evidence satisfying 
the jury by its greater weight that plaintiff was guilty of contributory 
negligence in order for the jury to answer that issue in the affirmative 
must be held for reversible error in depr i~ ing  defendants of their right 
to hare plaintiff's admissions and the testimony of plaintiff's witnesses, as  
well as  that elicited on cross-examination, consic$?red by the jury on the 
issue. 
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APPEAL by defendants from Harr i s ,  J., at November Term, 1945, of 
GATES. New trial. 

This was an action to recover damages for injury to plaintiff's bus 
resulting from collision with defendants7 motor truck. The vehicles 
were traveling in opposite directions, and the collision occurred on or 
near the south end of a two-way bridge, on State Highway 17, in  Camden 
County. The bridge was 60 feet long with the traveled portion 17 feet 
wide, center line marked. The paved surface of the highway leading to 
the bridge was 16 feet wide, straight and level. The plaintiff's bus was 
proceeding north and the defendants' truck south. I t  was early in the 
morning and yet dark. 

Plaintiff offered evidence tending to show that he was driving his bus 
a t  the rate of 15 miles per hour on his proper side of the highway, and 
that defendants' truck was being operated by defendants' driver at 40 
miles per hour, with undimmed lights, and that at the time of and imme- 
diately before the collision the truck was being driven two feet to the 
left of and over the center of the roadway. The bus was in the act of 
entering the bridge when struck by the truck and its side badly injured. 
The left f r o ~ t  of the truck struck the left side of the bus behind the 
driver's seat. The steel sides of the bridge were dented by the bodies 
of the truck and bus, as result of the collision. 

Defendants' evidence, on the other hand, tended to show the truck was 
proceeding at  30 to 35 miles per hour, on its right side of the roadway, 
with proper lights, and that it was struck by plaintiff's bus. Plaintiff 
was familiar with the road and bridge. Defendants pleaded the negli- 
gence of plaintiff as a bar to his action and as the basis for counterclaim 
for damages for injury to defendants' truck. I t  was contended that 
plaintiff should have seen that he was meeting a large truck on a narrow 
bridge with steel sides and that the vehicles would have to pass so close 
to each other as to constitute a potential hazard, and hence plaintiff 
should have waited for defendants' truck to pass before entering on the 
bridge. 

Motions for judgment of nonsuit, and directed verdict were denied. 
Issues of negligence, contributory negligence and damage were sub- 

mitted to the jury, and answered in favor of the plaintiff. From judg- 
ment on the verdict defendants appealed. 

J o h n  H.  H a l l  for plaint i f f ,  appellee. 
W .  A .  W o r t h  and  J .  K e n y o n  W i l s o n  for defendants ,  appellants.  

DEVIN, J. The defendants' appeal presents two principal questions : 
(1) Were defendants entitled to the allowance of their motion for judg- 
ment of nonsuit or directed verdict, and (2)  passing that, did the court 
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err in the instructions to the jury on the issue of contributory negligence, 
entitling defendants to a new trial? 

1. I t  was urged by defendants that the plaintiff, being familiar with 
the road and observing on the bridge an approaching motor vehicle the 
width and type of which he did not know, and aware that his own bus 
was 7y2 feet wide, should have paused to permit the truck to emerge 
from the bridge before entering and attempting a passage with clearance 
so limited, and that his failure so to do was a proximate contributing 
cause of the injury to his bus. 

However, i t  will be noted that the width of the roadway on the bridge 
was one foot wider than the paved surface of the highway leading to 
the bridge, and hence, if plaintiff could proceed at all on the paved high- 
way when meeting a motor vehicle, the question of ordinary prudence 
on his part would not be foreclosed bv his admission that he continued to 
drive at moderate speed onto the bridge where the road was level and - 
straight and the known clearance of the bridge seventeen feet, in the 
absence of anything to put him on notice that the width or other charac- 
teristic of the approaching vehicle was such as to import danger. Fur- 
thermore, according to plaintiff's evidence, if each vehicle continued on 
its proper side of the roadway on the bridge, there was sufficient clear- 
ance for them to pass in safety, and he contends he had the right to 
assume that the oncoming vehicle would remain on its right side of the 
road. Shirley v. Ayers,  201 N. C., 51, 158 S. E., 840; C u m m i n s  T .  Fmit  
Co., 225 N .  C., 625. Plaintiff testified he knew there was room to pass 
a truck eight feet wide (the maximum under G. S., 20-116), and that 
he did not know the approaching vehicle was a truck until just before 
he was struck. ('I discovered it was a truck when I saw that red bod7 
(of the truck) coming into me. I did not have time to put on my brakes." 

Under these circumstances, and considering the evidence for the pur- 
pose of this motioil in the light most favorable for the plaintiff, we are 
unable to say that as a matter of law contributory negligence was made 
conclusively to appear. It was said in Atkins v. Transportation Co., 
224 N. C., 688, 32 S. E. (2d), 209 : "A judgment of involuntary nonsuit 
on the grounds of contributory negligence will not be sustained or 
directed unless the evidence is so clear on that issue that no other con- 
clusion seems permissible." See also Co7r 1.. Koonce, 214 N.  C., 188, 198 
S. E., 637, and Afnnheim v. T a x i  Corp., 214 N. C., 689, 200 S. E., 382. 
"As the burden of proof upon the issue of contributory negligence was 
upon defendants, it is the settled rule in this jurisdiction that judgment 
of nonsuit on this ground can be rendered only when a single inference, 
leading to that conclusion, can be drawn from the evidence." H ~ m p t o n  
I ) .  Hnwkins ,  219 N .  C., 205, 13 S. E. (2d), 227; Hayes v. Tcl. Co., 211 
S. C., 192, 189 S. E., 499. On this niotion the evidence is to be consid- 
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ered in accord with the rule stated in Harrison, v.  R. R., 194 N. C., 656, 
140 S. E., 598, and Gregory v. Ins. Co., 223 N.  C., 124. 25 S. E. (2d), 
398. 

We think it was a matter for the jury, and that the ruling of the court 
in this respect should be upheld. 

2. The defendants assign error in the following instruction to the 
jury on the issue of contributory negligence: "The burden of that issue 
(the second) is on the defendant(s). Before you can answer that issue 
yes, which means that you find Nilton Hobbs is guilty of contributory 
negligence, as I have explained contributory negligence to be, the defend- 
a n t ( ~ )  must have offered evidence which satisfies you from the evidence 
and by its greater weight that Milton Hobbs mas guilty of contributory 
negligence. I f  you are so satisfied you would answer the second issue 
yes : if you are not so satisfied you would answer it no." 

The defendants insist that the trial judge unwittingly restricted their 
defense on this issue by instructing the jury that before they could find 
the plaintiff chargeable with contributory negligence the defei~dants must 
have offered evidence which should satisfy them of this fact, and that 
the jury was thereby precluded from considering plaintiff's admissions, 
and the evidence of plaintiff's witnesses, as well as that elicited on cross- 
examinatioi~, as bearing on this question. On the record before us this 
is the only instruction given the jury on this issue. We find nothing 
to counteract or explain or cure the prejudicial effect of the language 
used. We are constrained to hold there was error in this instruction. 
Conley v. Pearce-Young-Angel C'o., 224 S. C., 211; S. v. Ellerbe, 223 
N. C., '7'70, 28 S. E. (2d), 519. 

I t  is unnecessary to consider the other exceptions brought forward in 
the assignments of error as they may not arise on another hearing. 

For  the error pointed out there must be a 
New trial. 

T. 0. MOORE, ADMIKISTRITOR C. T. A. OF SALLIE SHELTOS, DECEASED. r. 
JOHN TV. JOSES.  ROBERT R. WILKERSOS alvn H. P. TTTILKERSON, 
TRADING .4s WILKERSON FUSERAL HOME, s r n  G. TT. WILLIARIS, 
ASSIGNEE. 

(Filed 27 February. 1946.) 

1. Exwutors and Administrators 13a- 
The personalty is primarily liable for the  payment of decedent's debts, 

including judgments and obligationq secured by mortgages, and the  real 
estate is  secondarily liable and  mag be resorted to only in the event the  
personalty is  insufficient to pay all debts in full. 
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2. Judgments 5 23- 
The owner of a docketed judgment has a lien on all real estate of his 

debtor within the county, G. S., 1-234, and death of the judgment debtor 
does not destroy the right to priority but merely precludes execution and 
remits the judgment creditor to the personal representative whose duty 
it is to administer the whole estate. 

3. Executors and Administrators 5s 13d, 16- 

When realty is sold under order of court to make assets the personal 
representatire takes the land in the condition in which his decedent left 
it, and the proceeds of sale remain real estate until all liens are discharged 
and must be applied to the payment of such liens in the order of their 
priority, and only the residue is personalty to be distributed in the order 
of priority prescribed by G. S., 28-105, and therefore where the land is 
subject to a docketed judgment and a subsequently recorded mortgage the 
judgment must be satisfied in full before application of any part of the 
proceeds to the mortgage or to the payment of other debts. 

APPEAL by defendant G. W. Williams from PZess, J., at  Novembei! 
Term, 1945, of R o c x ~ ~ c i ~ r a i w .  

Petition for advice and direction as t o  the order of payment of claims 
filed against the estate of plaintiff's testatrix. 

Sometime prior to 29 January,  1944, Sallie Shelton, resident of 
Rockingham County, died testate. L4t the time of her death she owned 
certain personal property and a small t ract  of land. Plaintiff, adminis- 
trator c. f .  a., sold the personal property for $197.27. This included a 
horse and wagon of the value of $133 which was embraced in  a mortgage 
hereafter noted. As the funds received from the sale of personal property 
were insufficient to pay the debts and costs of administration, he pro- 
cured the sale of the land to make assets as provided by statute. H e  
now has on hand $940.65, net proceeds of said sale. 

There are outstanding, i n  addition to the costs of administration, 
claims as follows : 

(I)  Account for funeral expenses of $193 ; 
(2 )  Judgment held by appellant for $100, interest and costs, docketed 

18 November, 1937; 
(3 )  Note for $250 held by defendant John  '8. Jones, secured by deed 

of trust to  I. R. Humphreys, trustee, conveying the tract of land and the 
horse and wagon, recorded 13 January,  1938. 

The funds on hand not being sufficient to  discharge said claims in full, 
and a controversy as to the application of the proceeds derived from the 
sale of the land having arisen, plaintiff filed this petition for instructions. 

The court below directed the plaintiff to apply all funds in  his hands, 
received both from the sale of personalty and realty, as follows : 

(1) The  cost of administration; 
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(2)  The note and deed of trust of John W. Jones; 
(3) The funeral expenses; 
(4) Judgment of G. W. Williams, assignee. 
I n  so doing i t  specifically held that under G. S., 28-105, the deed of 

trust of John W. Jones has priority over the judgment of G. W. Wil- 
liams. The defendant G. W. Williams excepted and appealed. 

Sharp & Sharp for defendant, appellant Williams. 
No counsel contra. 

BARNHILL, J. When a debtor dies his real estate descends to his 
heirs or vests in his devisees, and possession of his personal estate vests 
in his executor or administrator. The personalty is primarily liable for 
the payment of his debts, including judgments and obligations secured by 
mortgages for, though secured, they are nonetheless debts, and heirs and 
devisees are entitled to  have them paid out of the personal estate to the 
exoneration of the security. Guilford County v. Estates Administration, 
Inc., 213 N. C., 763, 197 S. E., 535; Linker v. Linker, 213 N. C., 351, 
196 S. E., 329; Price v. Askins, 212 N.  C., 583, 194 S. E., 284; Lee v. 
Eure, 82 N.  C., 428. 

The real estate is secondarily liable and may be resorted to only in 
the event the personal estate is insufficient to pay all debts in full. Even 
then it must be converted into cash-personalty-under order of court 
and in the manner provided by statute. 

So then i t  clearly appears that G. S., 28-105, providing the order in 
which debts are to be paid by an administrator or executor, relates 
exclusively to the application of personal property, the only estate with 
which the administrator has any right to deal. 

When the administrator seeks an order for the sale of real property to 
make assets and thus to have i t  converted into personalty so that he may 
apply i t  to the payment of debts, he takes the land in the condition his 
decedent left it. His petition to sell is a petition to convert and he can 
claim no more than she owned at the time of her death. Guilford 
County v. Estates Administration, Inc., supra. That is to say, when the 
land is sold to make assets the proceeds remain real estate until all liens 
are discharged and are to be applied to the payment of such liens in the 
order of their priority. Only the residue, if any, is payable to the 
administrator as personal property to be distributed in the order pro- 
vided by statute. Murchison v. Williams, 71 N.  C., 135. 

Any other conclusion would run counter to reason and conflict with 
other provisions of our laws. The owner of a docketed judgment has a 
lien on all the real estate of his debtor within his county. G. S., 1-234. 
Tfelsnbeck I:. Vass, 196 N. C., 603, 146 S. E., 576; Jackson v. Thompson, 
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214 N. C., 539, 200 S. E., 16. This lien has priority over a subsequently 
recorded mortgage. Dziplin County v. Harrell, 195 N. C., 445, 142 
S. E., 481. 
d docketed judgment fixes the lien and the debtor cannot escape it. 

~Uoore v. Jordan, 117 K. C., 86. Manifestly the Legislature did not 
intend that the death of the debtor should strike down this lien, destroy 
the right to priority of payment out of the land assured by statute, and 
reduce the claim to the status of an unsecured debt. Guilford County 
v. Estates Administration, Inc., supra. 

A judgment creditor may not issue execution for the enforcement of 
his lien after the death of the judgment debtor. This avenue of relief 
is closed and he is required to look to the personal representative whose 
duty it is to administer the whole estate. Sawyers v. Sawyers, 93 N. C., 
321; Williams 1%. Weacer, 94 N. C., 134; Tuck v. Walker, 106 N.  C., 
285; Flynn v. Rundey, 212 N. C., 25, 192 S. E., 868; Anno. 114 A. L. 
R., 1165. But this does not mean that when the personal representative 
finds it necessary to seek a conversion of the land to make assets either 
he or the court may disregard the rights of lienors. 
-2 judgment is not a lien upon personal property prior to levy. Hard- 

ware Co. e. Jones, 222 N. C., 530, 23 S. E. (2d), 883. Hence the 
Legislature mas at liberty to make provision for the order of its payment 
out of personal property without doing violence to any existing right of 
the creditor. However, we find nothing in this statute, G. S., 28-105, or 
in any other provision of the law, that indicates an intent to nullify the 
lien of a docketed judgment or to destroy any right acquired under the 
law prior to the death of the judgment debtor. 

I t  follows that there was error in the judgment below. As the amount 
due on the judgment is less than the net sale price of the land it must be 
paid in full before any part of such proceeds is applied to the satisfac- 
tion of the mortgage or to the payment of other debts. 

Reversed. 

LUBERTHA BTAXCI-IARD r. JOHN BLANCHARD. 

(Filed 27 February, 1946.) 

Divorce 5 14-Evidence held insufficient to show abandonment as predi- 
cate for alimony without divorce. 

Plaintiff's evidence tended to show that defendant s t r ~ ~ c l i  plaintiff on 
two occasions, that he drank. went with another woman, forbade plaintiff 
to go out a t  night and told her she would find out what he was going to 
do with a pistol in his possession "if I catch you in the road at night," 
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that thereafter plaintiff discovered the pistol in his OT-ercoat pocket and 
left defendant. Plaintiff testified that she left the domicile because she was 
scared. because defendant was going ~ r i t h  another woman and to "go away 
for  awhile and get some rest," and that when she returned some eight 
months thereafter, defendant forbade her to stay. Hrld:  The evidence is 
insufficient to show abandonment on the part of the husband. and in an 
action for alimony without divorce, G. S.. 50-16. predicated solely on the 
gro~mds  of abandonment and maliciously turning her out of doors, G. S., 
W-7, ( I ) ,  ( 2 ) ,  defendant'i motion for jnclgmelit as  of nonsuit should hare 
been allowed. 

APPEAL by defendant from ATTirnoch.s, J., at October Term, 1945, of 

This is a civil action for alimony without divorce, as provided in 
G. S., 50-16. The plaintiff alleges abandonment and that defendant 
maliciously turned her out of doors. 

The plaintiff and defendant were married in 1917, and have four 
children. The defendant is a farmer and owns two small tracts of land. 
The plaintiff left the home of the defendant on 22 February, 1943, and 
went to the home of her brother in New Jersey, where she lived for 
eight months without comnlunicating with her husband. A11 the children 
were living at the home when she left. The youngest child was 12 years 
of age. 

On the question of abandonment, the plaintiff testified substantially 
as follows: The defendant had struck her on two occasions, one about 
a year before she left and the other a month or so before she left. Since 
1940 she had clothed herself by washing clothes for her brother. The 
defendant drank intoxicating beverages about every week. He  had been 
associating with Murrell Welch for several years and after he started 
going with her he forbade the plaintiff to go out at night. And sometime 
in December, 1942, he brought a pistol to the home and upon her inquiry 
as to what he was going to do with it, he replied, "If I catch you in the 
road at  night, you are going to find out what I will do with it." The 
pistol was placed in a drawer in the home and nothing more was said 
about it. The plaintiff and defendant continued to live together as man 
and wife. On the morning of 22 February, 3 943, the plaintiff discovered 
the pistol in her husband's overcoat pocket. He  was away from home at 
the time and she left before he returned. 

On direct examination in the trial below, the plaintiff was asked the 
following question : "State whether you left there for any reason other 
than that you were afraid of him and a'fraid he might do you harm?" 
To which she replied: "I was scared he might do me harm, and I got 
tired of seeing him ride with this girl so much, I thought I would go 
away for awhile and get some rest. I came back in October, 1943. 
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When I came back John told me I should not stay there and I didn't stay. 
He  told his son to get somewhere for me to stay because I couldn't stay 
there. I didn't have any other home then, my son found a place for 
me to stay." 

Defendant moved for judgment as of nonsuit at  the close of plaintiff's 
evidence and renewed the motion at the close of all the evidence. Motion 
denied. Verdict for the plaintiff and judgment accordingly. Defendant 
appeals, assigning error. 

J .  H. LeRoy for plaint i f .  
Robert B. Lowry and John H. Hall for defendant. 

DENXY, J. I t  is unnecessary for a husband to depart from his home 
and leave his wife in order to abandon her. By cruel treatment or 
failure to provide for her support, he may compel her to leave him. 
This, undw our decisions, would constitute abandonment by the husband. 
Crews v. Crews, 175 N. C., 168, 95 S. E., 149; Dowdy v. Dowdy, 154 
N.  C., 558, 70 S. E., 917; High v. Bailey, 107 N .  C., 70, 12 S. E., 45. 
The plaintiff, however, in order to obtain affirmative relief under the 
provisions of G. S., 50-16, must meet the requirements of the statute for 
divorce from bed and board. G. S., 50-7; Pollard v. Pollard, 221 N .  C., 
46, 19 S. E .  (2d), 1 ;  McManus v. McManus, 191 N .  C., 740, 133 
S. E.. 9. 

The appellant insists that the evidence adduced in the trial below is 
insufficient to show abandonment and that his motion for judgment as of 
nonsuit should have been allowed. We think the position well taken and 
must be sustained. 

We are not inadvertent to those cases where relief has been granted 
as a result of a long course of conduct constituting such indignities to 
the person of the other as to render his or her condition intolerable and 
life burdensome; but the plaintiff is relying solely upon subsections 1 and 
2 of G. S., 50-7, to wit, that the defendant abandoned her and maliciously 
turned her out of doors. And she sums up her reasons for leaving the 
defendant on 22 February, 1943, in the following language: "I was 
scared he might do me harm, and I got tired of seeing him ride with 
this girl so much, I thought I would go away for awhile and get some 
rest." We do not think the evidence, when considered as a whole and in 
its most favorable light for the plaintiff, is sufficient to show abandon- 
ment by the defendant. I t  follows, therefore, as pointed out in Medlin 
v. Medlin, 175 N.  C., 529, 95 S. E., 857, the plaintiff is not entitled to 
alimony. 

The motion for judgment as of nonsuit should have been sustained. 
Reversed. 
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STATE r. RUSSELL JORDAN. 

(Filed 27 February, 1946.) 
Burglary 5 1 3 b  

Defendant \ras tried upon an indictment charging burglary in the first 
degree, and there was e\-idence tending to support the allegations of the 
bill. The solicitor, in  apt time, announced that he would not ask for a 
verdict of more than burglary in the second degree. The jury returned 
a verdict of guilty "as charged in the bill of indictment." The sentence 
presupposed conviction of burglary in the second degree, G. S., 14-52. 
Held: Defendant's motion to set aside the verdict should have been 
allowed. G. S., 14-61. 

APPEAL by defendant from Harris, J., at October Term, 1945, of 
DARE. 

Criminal prosecution tried upon indictment in which it is charged that 
the prisoner did, about the hour of 12 in the night of 10 June, 1945, 
with force and arms, at  and in the County of Dare, feloniously and 
burglariously break and enter the dwelling house of one Doris H. Twi- 
ford, then and there actually occupied by Doris H. Twiford and Iva 
Payne, with intent then and there to ravish and carnally know Doris H. 
Twiford and Iva Payne, forcibly and against their wills in the said 
dwelling house then and there being, against the peace and dignity of 
the State. 

There was evidence tending to support the allegations of the bill. 
Iva  Payne testified that she was spending the night with Doris Twiford ; 
that they were sleeping in a room on the second floor; that she was 
awakened during the night by someone touching her side. When she 
arose to see what it mas, "Doris flashed on the light, and I said, 'It is a 
man.' . . . I recognized him; it was Russell Jordan . . . and when the 
light shined on him he ran out of the room." 

The solicitor, in apt time, announced that he would not ask for a 
verdict of more than burglary in the second degree. 

The defendant offered evidence of an alibi. 
Verdict : '(Clerk: What say you as to the defendant, Russell Jordan? 

Do you find him guilty or not guilty as charged in the bill of indictment? 
"Juror : We find him guilty of entering the house without permission. 
"Clerk : I s  he guilty or not guilty as charged in the bill of indictment? 
"Juror : Russell Jordan, Guilty." 
At the instance of the defendant, the jury was polled, and each by name 

asked : "Do you find the defendant, Russell Jordan, guilty or not guilty 
as charged in the bill of indictment 2" Each juror replied : "Guilty." 

Judgment: Imprisonment in the State's Prison for not less than 12 
nor more than 18 years. 
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The defendant appeals, assigning error. 

Attorney-General McMul lan  and Assistant Attorneys-General Rhodes, 
Moody  and T u c k e r  for the State. 
111. B. S impson  and R. Clarence Dozier for defendant.  

STACY, C. J. The defendant was tried for burglary in  the second 
degree on an indictment charging him with burglary in the first degree. 
G. S., 14-51. -111 the e~idence indicates the dwelling-house was actually 
occupied at the time of the alleged burglarious entry. S. v. Spa in ,  201 
N .  C., 571, 160 S. E., 825; S. v. R a t c l i f ,  199 N .  C., 9, 153 S. E., 605. 
The verdict, as rendered without challenge, shows the defendant mas 
convicted of burglary in the first degree, or has  found guilty "as charged 
in the bill of indictment." This is a capital offense. G. S., 14-52. 
True, the clerk certifies "That defendant Russell Jordan was found 
guilty of second degree burglary as charged in the bill of indictment." 
Such, however, seems to be the clerk's interpretation of the verdict, 
rather than a precise certification of it. The sentence imposed pre- 
supposes a conviction of burglary i n  the second degree. G. S., 14-52. 

I t  is permissible under our practice to convict a defendant of a less 
degree of the crime charged, G. S., 15-170, or for which he is being tried, 
when there is evidence to support the milder verdict, 8. v. Smith, 201 
N .  C., 494, 160 S. E., 577, with G. S., 15-171, available in burglary cases, 
8. v. N c L e a n ,  224 N. C., 104, 32 S. E .  (2d), 227, but it would seem 
to be without precedent to try a defendant for one offense and to convict 
him of another and greater offense, even though the conviction be of a 
higher degree of the same offense for which he is being tried. The 
defendant's motion to set aside the verdict was well interposed. 

No rulings are made on the other exceptions. 
New trial. 

(Filed 27 February, 1946.) 

1. Judgments § 9- 

Failure of plaintiffs to move promptly for  jndgment by default after 
they are entitled thereto by the lapse of the prescribed time or the expira- 
tion of the time allowed b~ consent order, G. Y., 1-211. does not \vorli n 
discontinuance of the action. 
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2. Same: Pleadings # 6- 

Whether the executor of the deceased mortgagor and the purchaser of 
the property pewiente lite, lis pendens having been duly filed, should be 
allowed to make themselres parties and file answer some eight years after 
time for filing answer has expired, rests in  the sound discretion of the 
trial court. 

3. Pleadings # 6- 

An order of the clerk permitting the administrator of a deceased mort- 
gagor and the purchaser of the property pcndente lite, to make them- 
aelws parties and file answer some eight years after expiration of time 
therefor, entered TI-ithout notice to plaintiffs, is subject to approval or 
disapproval by the judge. 

4. Appeal and Error # 40a- 
An exception to "the signing of the judgment" presents only the face 

of the record fo r  inspection or review. and when the judgment is sup- 
ported by the record the exception must fail. 

APPEAL by defendants from Pless, J., a t  November Term, 1945, of 
CASWELL. 

Civil action instituted 7 January,  1936, to recover on $1,000-promis- 
sory note executed 20 September, 1928, by Mrs. Martha Rudd and J. F. 
Rudd and wife, Mary Rudd, and to foreclose deed of trust  given as 
security for its payment. Lis pendens was duly filed a t  the time of the 
institution of the action. 

On 30 January,  1936, a consent order was entered by the clerk allow- 
ing the defendants until 10 August, 1936, to file answer or demur to the 
complaint. N o  pleading has ever been filed by any of the original 
defendants. 

On 20 December, 1941, Mrs. Martha Rudd deeded the land described 
in the deed of trust and notice of Zis pendens t o  W. B. Nicks and wife, 
Ruth  Rudd Nicks. 

On 4 February, 1944, Mrs. Nar tha  Rudd died, and J. C. Womack 
was appointed administrator c.  t. a. of her estate. 

On 4 Sovember, 1944, upon affidavit of Ru th  Nicks, the  clerk signed 
a n  order setting the administrator down as a party defendant; and on 
the same day, an  order was signed by the clerk allowing W. B. Nicks and 
wife, Ruth  Rudd Nicks, to come in, make themselves parties defendant, 
and they were given 30 days in which to file answer. Answers were filed 
immediately by the administrator and the Nickses. These orders of the 
clerk were without notice to the plaintiffs. 

The plaintiffs thereupon lodged motion to strike out the answers and 
for judgment by default final. 
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The defendants filed counter-motion to dismiss the action for failure 
to prosecute or for laches. 

From judgment allowing motion of the plaintiffs, the defendants 
appeal, assigning as error "the signing of the foregoing judgment." 

Sharp & Sharp and E. F. Upchurch for plaintifs, appellees. 
P. W .  Glidewell, Sr., and R. T .  Wilson for defendants, appellants. 

STACY, C. J. The plaintiffs were clearly entitled to judgment by 
default final when the defendants omitted to answer by 10 August, 1936. 
G. S., 1-211. The failure of the plaintiffs to move promptly for such a 
judgment did not work a discontinuance of the action. Fniversity v. 
Lassiter, 83 N. C., 38. 

Whether the executor, who stands in the shoes of the deceased, and the 
Nickses, who claim under her through purchase pendente lite, should be 
allowed to file answer at this late date was a matter resting in the sound 
discretion of the trial court. O'Rrianf v. Bennett, 213 N. C., 400, 196 
S. E., 336; Washington v. Hodges, 200 N.  C., 364, 156 S. E., 912; 
Roberts v. Nerritt, 189 N.  C., 194, 126 S. E., 513; Church v. Church, 
158 N .  C., 564, 74 S. E., 14;  Wilmington v. McDonald, 133 N. C., 548, 
45 S. E., 864; Byrd v. Byrd, 117 N. C., 523, 23 S. E., 324; McIntosh 
on Procedure, 507. K O  pleading has been filed by J. F. Rudd and wife, 
Mary Rudd. Ruth Rudd Nicks is a daughter of the deceased. 

The order of the clerk, having been entered without notice to the 
plaintiffs, was subject to approval or disapproval by the judge. We 
cannot say that error appears on the face of the record. An exception 
to "the signing of the judgment" presents only the face of the record 
for inspection or review. Ruder v. Coach Co., 225 N. C., 537; Crissman 
v. Palmer, 225 N. C., 472; Smith v. Smith, 223 N.  C., 433, 27 S. E. 
(2d), 137; Cooper v. Cooper, 221 N.  C., 124, 10 S. E. (2d),  237; Query 
v. Ins. Co., 218 N.  C., 386, 11 S. E. (2d), 139. Obviously, the judgment 
is supported by the record. Hence, the exception must fail. Ingram 
v. Mortgage Co., 208 N. C., 329, 180 S. E., 594; Wilson I$. Charloffe, 206 
N .  C., 856, 175 S. E., 306. 

Affirmed. 
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STATE v. WALTER MOUXCE. 

(Filed 27 February, 1946.) 

Criminal Law § 6!h- 

Cpon a plea of nolo contendere to a charge of receiving cigarettes of the 
value of $75.00 knowing them to hare been stolen, a sentence of imprison- 
ment at  hard labor for n o t  less than three years nor more than five years 
is within the limits prescribed by statute. G. S., 14-1, G. S., 14-2, G. S., 
14-3. G. S.. 14-71. and therefore defendant's contention that the punish- 
ment imposed is escessi~e fo r  the offense charged is not meritorious. 

APPEAL by defendant from Pless,  J., at  August Term, 1945, of 
ROCKIKGHAM. 

Attorney-General  M c M u l l a n  and  Assis tant  At forneys-General  Rhodes ,  
M o o d y ,  and T u c k e r  for the  S ta te .  

Glidewell  & Glidewell  for de fendan t ,  appellant.  

SEAWELL, J. The defendant was brought before the court on a bill 
of indictment charging him with receiving sixty cartons of Chesterfield 
cigarettes of the value of seventy-five dollars, knowing them to have been 
stolen. When the case came on for trial, he entered a plea of nolo 
contendere. Thereupon, the court entered judgment that  he be impris- 
oned in the State's Prison a t  hard labor for not less than three years 
nor more than five years. From this judgment the defendant appealed. 

The appellant contends that  the term of imprisonment imposed upon 
him is excessive punishment for the offense charged, and constitutes 
reversible error. A t  the same time the brief concedes, and correctly so, 
that the sentence is within the stated limits of the law. G. S., 14-1, G. S., 
14-2, G. S., 14-3, G. S., 14-71; 8. I ? .  Reddick ,  222 N .  C., 520, 23 S. E. 
(2d),  909; S. v. Harwood ,  206 N .  C., 87, 173 S. E., 24; S. v. R i f f e r ,  199 
N .  C., 116, 120, 164 S. E., 62; 8. v. R r i f e ,  73 N. C., 26. The exercise of 
the court's discretion, within the limitations of applicable statutes re- 
specting punishment, will not be disturbed when objection is predicated 
solely on the ground of excessive punishment. S .  v. L e v y ,  220 N .  C., 512. 
18 S. E. (2d), 355; 8. I?. C u l c u f f ,  219 Pi. C., 545, 569, 15  S. E. (2d),  9 ;  
S. a. B m c k e f t ,  218 N. C., 369, 11 S. E. (2d),  146; 8. v. Harr i s ,  204 
N. C., 422, 423, 424, 168 S. E., 498; S. v. R i p p y ,  127 X. C., 516, 517, 37 
S. E., 148; S. 1 % .  B r i f e ,  supra. 

The exception is not meritorious, and the judgment of the trial court is 
Affirmed. 
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N. T. BAILEY V. J. D. NcCOTTER. 

(Filed 27 February, 1916.) 
Trial § 49- 

A motion to set aside the 1-erdict as contrary to the weight of the 
evidence is addressed to the sound discretion of the trial court. 

APPEAL by plaintiff from Carr ,  J., at  September Term, 1945, of KASH. 
Civil action to recover for repairs or mechanical work done on defend- 

ant's truck. 
Cpon denial of liability and issue joined, the jury returned the follow- 

ing verdict : 
'(What amount, if any, is the plaintif?, N. T. Bailey, entitled to recover 

of the defendant, J. D. McCotter ? Answer : Xone." 
From judgment on the verdict, the plaintiff appeals, assigning error. 

W i l k i n s o n  & K i n g  for p la in t i f f ,  appe l lan t .  
T h d r p  & T h o r p  for de f endan t ,  appellee.  

PER CURIAX. I n  the trial below, the case was made to turn on a 
controverted issue of fact. This, the jury has resolved in  favor of the 
defendant. 

The  motion to set aside the ~ e r d i c t  as contrary to the weight of the 
evidence was addressed to the sound discretion of the tr ial  court. Good-  
m a n  v. G o o d m a n ,  201 S. C., 508, 161 S. E., 686. No reversible error 
has been made to appear. The verdict and judgment will be upheld. 

K O  error. 

STATE r. R. S. PRESNELL. 

(Filed 27 February, 1946.) 
Criminal Law 73- 

When a case is not docketed within the time prescribed, Rule 5, and 
no application for writ of certiorari is made, the appeal will be dismissed, 
the Rules of Practice in the Supreme Court being mandatory and not 
directory. 

APPEAL by defendarlt from W a r l i c k ,  J., a t  August Term, 1945, of 
BUNCOMBE. 

The defendant, a citizen and resident of Caldwell County, was indicted 
in Buncombe County for selling butter in said county, which the warrant 
chalxed weighed less than represented, in violation of G. S., 51-17. The 
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defendant interposed a plea in  abatement on the ground that if the statute 
had been violated the offense occurred in Caldwell and not in Buncombe 
County. The plea was denied. Defendant appeals, assigning error. 

Attorney-General McMullan and Assistant Attorneys-General Bhodes, 
Moody, and Tucker for the State. 

W .  H. Strickland for defendant. 

PER CUXIAM. This appeal was due to be heard at  the call of the 
Nineteenth District, on 4 September, 1945. Rule 5 of the Rules of 
Practice in the Supreme Court, 221 N. C., 546. Counsel cannot waive 
this rule. The rules of this Court are mandatory, and not directory. 
S. v. ~lfoore, 210 S. C., 459, 187 S. E., 586. 

The rules of practice governing the time for docketing appeals in the 
Supreme Court, or for applying for a writ of certiorari, where the case 
on appeal, for some cogent reason cannot be docketed within the time 
prescribed by the rules, has been uniformly enforced since the decision in 
S. 2'. Farm~r,  188 N .  C., 243, 124 S. E., 562. See also Pruitt 1;. Wood, 
199 N.  C., 788, 156 S. E., 126. 

Appeal dismissed. 

R. H. WALLACE r .  F. B. LOSGEST. TRADISG 4s LOSGEST LUMBER 
C'OMPAlr'Y, 

and 
W. B. RITESBARK r. 1". R. LOSGEST, TRADISG AS LONGEST LUMBER 

COMPANY. 
and 

CLYDE G. HOUSE. BY SUE HOUSE, NEXT FRIEND, T. F. B. LOSGEST, 
TRADING as LONGEST LUMBER COMPASP. 

(Filed 6 March. 1946.) 

1. Appeal and Error 40i- 
I n  reviewing esceptioac to refusal of defendant's motions to nonsuit, 

photographs, identified by stipulation of parties and by oral testimony, 
but which the  record fails to show were offered in evidence. will not be 
considered. 

2. Automobiles 18h (2)-Evidence held sufficient for jury on questions of 
negligence in violation of G. S., 20-148, and proximate cause. 

Evidence that ,  in meeting each other on the highway while traveling 
in opposite  direction^, the  driver of defendant'c truck was not passing 
on his right side of the  highway and did not g i re  to plaintiffs one-half 
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the main traveled portion of the roadway as nearly as possible, resulting 
in the collision, is held sufficient to be submitted to the jury on the ques- 
tion of negligence in the violation of G. S., 20-148, and proximate cause, 
and this result is not affected by defendant's contention that the evidence 
showed that the right front of plaintiffs' truck and left front of defendant's 
truck came into contact, since even so the question of whether defendant's 
truck was on its left side of the highway a t  the time of such impact nlould 
be for the jury. 

3. Automobiles § 13- 
The violation of G. S., 20-148, prescribing that ~ehicles traveling in 

opposite directions in passing each other on the highway should each 
keep to its right and give the other at least one-half of the main traveled 
portion of the roadway as nearly as possible, is negligence per se and if 
the proximate cause of injury is actionable. 

APPEAL by defendant from Frizzelle,  J., a t  November Term, 1945, of 
EDGECOXBE. 

Three civil actions for recovery of damages in  the sums of $50,000, 
$30,000 and $18,000, respectively, allegedly sustained by the respective 
plaintiffs in a motor vehicle collision as result of actionable negligence 
of defendant, through its agent and employee. 

These actions were begun in Superior Court of Halifax County and, 
upon motion of defendant, removed to and, after consolidation for pur- 
pose of trial, tried in Superior Court of Edgecombe County. 

These facts appear to  be uncontroverted: A t  about 8 :30 o'clock on the 
morning of 29 September, 1944, the ton Ford pick-up truck of plain- 
tiff R. H. Wallace, operated by him in a northerly direction on U. S. 
Highway #301 between Enfield and Halifax, North Carolina, and in 
which plaintiffs W. B. Rivenbark and Clyde G. House were riding, and 
a large 1941 Mack truck and trailer owned by defendant F. B. Longest, 
trading as Longest Lumber Company, and operated by Prince Wiggins, 
agent and employee of said defendant in the scope and course of his 
employment, and traveling on said highway in a southerly direction 
toward Enfield, North Carolina, came into collision a t  a point on said 
highway about 5y2 miles north of Enfield and near or within the vicinity 
of the residence of one J. J. Collie. And the several plaintiffs sustained 
personal injuries as a result of such collision. 

Plaintiffs in their respective complaints allege, in substantial accord, 
tha t  a t  the time of the collision R. H. Wallace was driving his said Ford 
truck i n  a careful and prudent manner in full compliance with the 
traffic laws of the State of North Carolina on his right-hand side of the 
paved highway; that  as the Ford truck and defendant's Mack truck with 
trailer approached each other, when said trucks were approximately sixty 
feet distant from each other, driving in opposite directions, the defend- 
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ant's agent Prince Wiggins "in violation of the laws of the State of 
North Carolina and in complete disregard of the safety of others and 
particularly of this plaintiff, without regard for existing traffic and with- 
out warning, suddenly drove said huge Mack truck and trailer sharply 
over and upon his left-hand side of said paved highway and in the left 
lane of said highway in front of the approaching Ford truck operated 
by" Wallace; that plaintiff, Wallace, "confronted by the sudden emer- 
gency caused by the aforesaid unlawful and negligent action of the 
defendant's agent or employee, . . . attempted to drive said Ford truck 
out of the path of defendant's huge Mack truck and trailer by driving 
said Ford truck as far off the paved portion of the highway and onto 
the dirt shoulder to his right as possible,--there being at  said place a 
deep ditch to the right of the shoulder of said highway"; that although 
plaintiff Wallace "made every effort to avoid a head-on collision as afore- 
said, the defendant's said agent or employee unlawfully, negligently, 
recklessly and carelessly, in complete disregard of the safety of this 
plaintiff, continued to drive said huge lumber truck with trailer on the 
wrong side and in the left lane of said paved highway in violation of the 
laws of this State, in front of the vehicle operated by plaintiff" Wallace 
"and against the same, then and there striking and colliding with the 
vehicle operated by plaintiff, completely demolishing said Ford truck and 
severely, painfully and permanently injuring the plaintiff, etc."; and 
"that the carelessness and negligence of the defendant's said agent or 
employee in  operating said Mack lumber truck and trailer in the afore- 
said unlawful manner, on the wrong half of the public highway under 
such circumstances as aforesaid, without regard for the existing traffic 
going in the opposite direction, was the sole proximate cause of the 
collision herein complained of and all of the aforesaid injuries and 
damages to this plaintiff." 

Defendant, answering, denies the above allegations of the several com- 
plaints in material aspects, and sets forth his version of how the colli- 
sion took place-through no fault of his driver, Prince Wiggins, but 
solely as proximate result of the sudden emergency created by unexpected 
and unlawful act of plaintiff Wallace when at a point some 15 or 20 
feet or some short distance in front of defendant's truck, and when 
running a t  speed of 40 miles per hour, in suddenly turning his Ford 
truck from his right side of the highway to the left, that is in a westerly 
direction, across the road, and colliding on the right front side of said 
Ford truck, with the left front end of defendant's Mack truck. 

And, defendant, answering complaint of plaintiff Wallace, pleads his 
negligence as a contributing cause of his injury in bar of his recovery. 

The statement of case on appeal to which attorneys for plaintiff and 
for defendant agreed shows the following: "After the pleadings were 



164  Ih' T H E  SUPREME COURT. [a26 

read and before any evidence was introduced, the parties stipulated in 
open court, 'that the photographs marked 1 plaintiff, 2 plaintiff, 3 plain- 
tiff, . . . are authentic photographs of the location of the accident, 
looking north . . . And it is further stipulated, and this stipulation is 
not to be considered an introduction of evidence by the defendant at  this 
time, that the photographs marked 1 defendant, 2 defendant and 3 
defendant, are authentic photographs of the Mack truck belonging to 
F. B. Longest involved in the accident; and that the photographs marked 
4 defendant, 5 defendant and 6 defendant, are authentic photographs of 
the Ford pick-up truck involved in the accident,-these photographs 
being taken on the 14th of October, 1944, and that the pictures of the 
Mack truck do not include the gingham trailer described in  the com- 
plaint.' " 

But i t  is noted here that while the photographs marked 1 plaintiff, 
2 plaintiff and 3 plaintiff were referred to  by plaintiff's witnesses in 
connection with and in illustration of their testimony, the record fails 
to show that they were offered in evidence. 

And, furthermore, while the photographs marked 1 defendant, 2 
defendant and 3 defendant were identified by one witness, as a fair 
repksentation of defendant's truck after the accident, and while the 
photographs marked 4 defendant, 5 defendant and 6 defendant were 
identified by the same ~ ~ i t n e s s ,  as a fair representation of the Wallace 
pick-up truck after the accident, the record fails to show any oral testi- 
mony as to the condition of the trucks after the collision, which these 
six photographs might have illustrated, and the record fails to show 
that any of these photographs were offered in evidence. 

Plaintiff offered evidence tending to show this narrative of pertinent 
facts surrounding and pertaining to the accident: The highway at the 
point of collision runs about north and south. At that point there is a 
curye described as one "you can safely make at 60 miles an hour." The 
highway has a concrete surface 171/2 or 18 feet in width, with black 
marked center line. From the north toward the point of collision there 
is "just a little bit of downgrade." Traveling north and approaching 
the point of collision. there is on the right, or east side, of the highway, 
a ditch running parallel with, and probably 8 or 9 feet from the hard 
surface. The depth of this ditch is variously estimated to be from 2Yz 
to 4 feet. The width of it may be 295 to 3 feet. The shoulder of the 
road between the hard surface and this parallel ditch is fairly level. 
"It tapered off down to the ditch." This parallel ditch connected with 
a deeper ditch which ran west into a culvert underneath the highway. 
There was no bridge over the latter ditch. I t  was open to a point about 
6 or 6% feet from the hard surface. I t  was 41/2 or 5 feet deep, and 
5 or 6 feet wide close to the top "and comes down kinder small at  
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bottom." '(It looked more like a hole than a ditch." The collision 
occurred just beyond this oross ditch, that is, north of it. The Ford 
pick-up truck of plaintiff Wallace was of l/z ton capacity. I t  was carry- 
ing tools, solder, tin, a container of cement, etc., all of which weighed not 
over 200 or 300 pounds. Defendant's truck, compared with the pick-up 
truck, was much larger and heavier. I t  consisted of a truck or tractor, 
so interchangeably designated, of short wheel base, between 10 and 12 
feet long, and a trailer about 21 feet long, an overall length of between 
30 and 35 feet. The tractor had two sets of wheels. The trailer had a 
set of dual wheels underneath the rear, and it was connected with the 
tractor by "a fifth wheel." There were no other wheels under the trailer. 
The pick-up truck in which plaintiffs were riding was headed north, 
and defendant's truck south. 

Plaintiff R. H. Wallace testified in pertinent part:  ". . . I live at  
. . . Rocky Mount, North Carolina . . . I have a roofing and sheet 
metal business in Weldon. Bernice Rivenbark and Clyde House work 
for me . . . On the morning of September 29, 1944, I drove a Ford 
pick-up truck intending to go from Rocky Mount to my shop in Weldon. 
Mr. House was seated next to me and Mr. Rivenbark on the outside. 
I was taking them to work. While we were between Enfield and Halifax, 
about 50 or 60 feet from me, I would say, I saw a truck coming down 
the road, about at  that distance his front wheel came over the center line, 
over to my side of the road, and that is when i t  first registered in my 
mind, though I might have seen the truck fnrther down the road, but it 
registered in my mind then, and I got over on my side of the road more 
and as he got nearer me, his entire truck was over on my side of the 
highway. I commenced closing up and leaving the highway on my right 
and I got off the highway as far as I could to keep from running into a 
ditch which was running parallel with the highway. We both went 
together, the two radiators, and when we actually hit we went up kind 
of like that (indicating), the radiators went up like that and what 
happened from then on I don't know. But as the truck was approaching 
me the driver of the other truck was in a slumped position like this 
(indicating). He was in a stooped position like this (indicating) ; you 
could see his hands on the wheel, or down in position, wouldn't say they 
were on the wheel, but saw the wheel. I noticed him stooped over the 
steering n-heel about 50 or GO feet away, I judge . . . I commenced 
slowing up and pulled off the highway . . . At the time I first saw the 
truck approaching me I was driving between 30 and 35 miles an hour; 
. . . the ditch which goes underneath the hard surface was what I was 
trying to keep from getting into. . . . The last time I saw that truck 
the entire truck was on my side of the road. Par t  of the wheels of the 
back part of the trailer were on his side of the center line, but the entire 
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truck was on my side. By that truck, I mean the front part of the 
oncoming truck that the trailer was attached to. I n  other words, four 
wheels were on my side of the hard surface and the trailer part to the 
truck, the last two wheels were on, that's all. I think I was all four 
wheels off the paved surface. To  avoid the collision I was doing my 
best to get in the field there but this ditch kept me from going further 
that way and by that time the accident had already occurred. . . . I got 
up just beyond this ditch that is going across the highway (indicating). 
All I remember is that it was just past this ditch that comes across the 
highway where the accident occurred . . . When I saw that truck coming 
around the curve here (indicating on photograph) it was somewhere 
close to 50 to 60 feet away. I t  is hard to judge on an oncoming rehicle, 
a car or truck, but there was time enough to take me clear off the hard 
surface. There was no bridge over it and my truck didn't quite cross it. 
I n  other words the ditch doesn't come into the highway. I t  lacks about 
6 feet; you just have room between the highway and the ditch." 

Mrs. J. J. Collie testified that she was in her garden on the east side 
of the highway at the time of the collision; that she saw the Wallace 
pick-up truck going toward Halifax; that she noticed this truck "leaning 
to the right coming off the highway, coming very slow . . . not going a 
bit over 30 miles an hour . . . start driving off the side of the main 
hard surface of the highway . . . for 150 or 200 feet"; that she heard 
the crash and looking up "the two radiators had already hit, you might 
say they were parting from each other. They contacted on the right 
side of the road-Mr. Wallace's right, the side I was on." 

Plaintiffs further offered evidence tending to show: (1) That in the 
collision the pick-up truck "was knocked around" and came to rest on 
the east side of the highway headed south with front wheels in the ditch 
that runs into the culvert underneath the hard surface of the highway, 
and the engine hanging over i t ;  that there was one track of automobile 
which came off the hard surface on to the dirt  shoulder on the east side 
of the highway about 150 feet before the ditch that goes into the culvert 
is reached, and extended about two feet off the hard surface up to the 
point where the pick-up truck came to rest; (2) that after the collision 
the rear end of the trailer was about 2% feet over on the east side of the 
marked black center line of the highway; and the rear wheels of the 
truck or tractor were on the shoulder on the west side of the highway 
and the front of the truck or tractor was up the bank of that side headed 
out into a field, but the front wheels had been torn away, and were out 
in the field 8 or 10  feet; ( 3 )  that after the collision (a )  plaintiff Wallace 
was "jammed right under the wheel" and had to be pulled away, and was 
unconscious; (b) plaintiff Rivenbark was ('under the front end of the 
trailer up under the edge of the bank, all mashed in the dirt" on the 
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west side of the highway, and (c) plaintiff House was also on the west 
side of the highway, lying straight up and down the ditch, about 8 or 10 
feet from Rivenbark; and (4) that the tools, etc., which were in the 
pick-up truck were scattered all over the highway. 

Plaintiff's evidence further tends to show that, before and at  the time 
of the accident, the weather was misty and foggy; that "you could 
actually see,-could see the highway very plainly"; and that it rained 
in eight or ten minutes afterwards. 

The evidence further tends to show that plaintiff Rivenbark regained 
consciousness about eight weeks after the accident and has no recollec- 
tion of anything that happened on the day i t  occurred; that plaintiff 
House regained consciousness two or three days after the accident, but 
says he did not see the collision and thinks he was asleep, having been 
up late the previqus night; and that each of the plaintiffs sustained 
serious and permanent injury. 

Defendant offered no evidence, and preserved his exception to refusal 
of the court to grant his motions for judgments as in case of nonsuit. 

The cases were submitted to the jury in each action upon two issues, 
first, as to negligence of defendant, as alleged in the complaint, and, 
second, as to damages. The jury answered the first issue Yes, and 
awarded as damages $15,000 to plaintiff Wallace, $18,000 to plaintiff 
Rivenbark, and $8,000 to plaintiff House. From judgments for the 
respective plaintiffs in accordance with the verdict, defendant appeals to 
Supreme Court and assigns error. 

George M. Fountain, Kelly Jenkins, and V .  E. Fountain for plaintiffs, 
appellees. 

Battle, TVinslow d2 Merrell for defendant, appellant. 

WINBORNE, J. The sole question presented for decision on this appeal 
relates to the refusal of the court below to sustain defendant's motions 
for judgments as in case of nonsuit. The challenge to the propriety of 
such action by the court, as stated in brief of defendant, is based in the 
main upon contention that the oral evidence offered by plaintiffs "is 
manifestly unreasonable and inherently incredible when tested by com- 
monly known physical laws in the light of incontrovertible physical 
facts." While the principle of law invoked in support of this theory is 
well established in appropriate instances, Davis v. R. R., 170 N. C., 582, 
87 S. E., 745; Powers v. Sternberg, 213 N .  C., 41, 195 S. E., 88; Austin 
v. Overton, 222 K. C., 89, 21 S. E .  (2d), 887; Ingram v. Smoky Moun- 
tain Xtages, 225 N .  C., 444, 35 S. E. (2d), 337; Tys-inger v. Dairy 
Products, 225 N .  C., 717, 36 S. E .  (2d), 246, the evidence in the record 
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on this appeal does not present a factual situation to which it may be 
properly applied. 

I n  this connection the only evidence shown in the record, almost 
entirely oral, is that offered by plaintiffs. The record fails to show 
that defendant's photographs, identified by stipulation of parties and by 
oral testimony, were offered in evidence. Therefore, they may not be 
considered as evidence. Hence, in considering the exceptions to refusal 
of defendant's motions for judgments as of nonsuit, we have, as above 
stated, only the evidence offered by plaintiffs. However, defendant 
concedes that he had the benefit of these photographs before the jury, as 
if they had been offered in evidence. 

The oral evidence tends to show (1) that the driver of defendant's 
truck in meeting the pick-up truck in which plaintiffs were riding was 
not passing on his right side of the highway, and (2.) that he was not 
giving to the oncoming truck at  least one-half of the main traveled 
portion of the roadway as nearly as possible, in violation of the provi- 
sions of the statute relating to meeting of vehicles. G. S., 20-148. A 
violation of this statute would be negligence per se. Hobbs v. Coach Co., 
225 N. C., 323, 34 S. E. (2d), 211; T a r r n n t  v. Bottling Co., 221 N. C., 
390, 20 S. E. (2d), 565. If such violation of this statute were the proxi- 
mate cause of the injury it would be actionable. Whether it were the 
proximate cause is a matter for consideration of the jury under the law 
as declared by the court. 

But if there were evidence tending to support the theory of the defend- 
ant as shown in his answer, that is, that in colliding the right front side 
of the Ford truck came in contact with the left front end of defendant's 
truck as defendant contends his photographs show, still the question as 
to whether defendant's truck was on its left side of the highway and, 
if so, whether that were the proximate cause of the collision would be 
for the jury. 

Careful consideration of the question presented, on the record before 
us, fails to disclose error in the trial court submitting the case to the 
jury. No  exception is taken to the charge. Hence, the caw waq largely 
one of fact for the jury, and the jury has spoken. 

We find 
No error. 
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Ix  TEE MATTER OF THE ESTATE OF DR. J O H S  TV. SMITH,  DECEASED. 

(Filed 6 March. 1946.) 
1. Wills # 4 0 -  

A widow is given the right to dissent from the will of her husband by 
statute, G. S., 30-1, upon notice given in person or by attorney duly 
authorized in writing, and the statute does not require previous notice 
to the executors or devisees. 

2. Saine-While motion to set aside divorce decree is pending, it is error 
for the court to strike out widow's dissent from will. 

Appellant duly filed dissent from the will of her husband. An executor 
mowd to strike out the dissent on the ground that the husband had 
obtained a decree of absolute divorce. Appellant moved in the court in 
which the divorce decree had bee11 rendered to set aside the decree for 
want of legal serrice and for fraud. The executor sought and obtained 
an order amending nunc pro t m c  the order of publication in the divorce 
action to nlalre it conforn~ to the statute. Held: While the motion to set 
aside the divorce decree is pending, it is error for the court to strike out 
the disent  from the will. 

APPE-IL by Mrs. Harr io t  B. Smith from Simocks, J., at  Chambers, 
1 9  Norember, 1945. From HERTFORD. Er ro r  and remanded. 

From an order directing that  her dissent from the will of John W. 
Smith be stricken from the record, Mrs. Harriot  B. Smith appealed. 

The pertinent facts were these: John W. Smith died testate in Hert-  
ford County, 25 February, 1945, and his will was probated 1 March, 
1945, wherein he named A. W. Greene, Clerk of the Superior Court of 
Hertford County, and H. H. Foster as executors. 

On 21  August. 1945, Elbert S. Peel, attorney for appellant, presented 
t o  Judge Simocks holding the courts of the third Judicial District a t  
Halifax, S. C., the written dissent from said will by Mrs. Harr io t  B. 
Smith as the widow of John  TI;. Smith, and thereupon i t  was ordered 
tha t  said dissent, together with the authorization therefor, be filed of 
record in the Superior Court of Hertford County. The dissent was 
filed ill accordance with the order. 

On 27 August A. W. Greene, cne of the executors, filed exception to 
the order of Judge Simocks on the ground (1 )  that  the order was signed 
without notice to executors and devisees of the testator, and ( 2 )  tha t  
John TT'. Smith had been divorced a vinculo by judgment of the Superior 
Court in lllartin County in September, 1944. Notice was given appel- 
lant's attorney of this motion, to be heard 1 October by Judge Nimocks. 

On  29 September Nrs.  Harriot  B. Smith filed in the Superior Court 
of Martin County a motion to set aside the dirorce judgment for want of 
proper  erri ice, and for fraud in attempting to secure a divorce without 
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notice to her, in a county other than that of the residence of plaintiff 
John W. Smith or his wife, where neither of them were known, and by a 
publication which did not give her legal or actual notice. meritorious 
defense to the divorce action was alleged. The motion had been verified 
by appellant 19 June, 1945, but notice was not given to executors and 
devisees of this motion until 29 September, 1945. 

The motion to strike out the dissent of Mrs. Smith was heard by 
Judge Nimocks 1 October, but judgment was reserved. 

On 7 November notice was given by the attorney for A. W. Greene, 
one of the executors, that he would move before the Clerk of Martin 
Superior Court to amend n u n c  pro t u n c  the order of publication of 
summons in the divorce case. This was heard by the Clerk of Martin 
19 Kovember, and order entered amending the order of publication so as 
to conform to the statute. 

On the same date, 19 November, 1945, Judge Nimocks entered the 
following order: "The court now being of the opinion that he was with- 
out authority in law or otherwise to accept the dissent of Ron. Elbert S. 
Peel, attorney for Mrs. Harriot B. Smith, and to order the same filed 
in the office of the Clerk of the Superior Court of Hertford County: I t  
is now, on motion of A h i n  J. Elvey, attorney for 9. W. Greene, co- 
executor, ordered and decreed that the dissent from the will of Dr. John 
W. Smith, and the order accompanying same, be set aside and declared 
void and of no effect, and that the same be expunged from the records 
of Hertford County." 

Mrs. Harriot B. Smith excepted and appealed. 

P e e l  & M a n n i n g  for appel lant .  
A l v i n  J .  E l v e y  for appellee.  

DEVIN, J. The right of a widow to dissent from the will of her hus- 
band is conferred upon her by statute. G. S., 30-1. She may give notice 
of her dissent in person, or by attorney duly authorized in writing. 
The dissent is thereupon filed as a record of court, and, nothing else 
being made to appear, the estate would be administered as to the wife as 
if the husband had died intestate. G. S., 30-2. 

While in the case at bar the Clerk of the Superior Court of Hertford 
County was one of the executors of the will, the act of filing a dissent 
was purely ministerial and we see no reason why the clerk should have 
been disqualified to receive and file the written dissent. However, by 
reason of G. S., 2-20, counsel thought proper to present the dissent in the 
first instance to the judge holding the courts of the district. But in any 
event the judge ordered the dissent filed of record in Hertford County, 
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and this was done. The fact that no previous notice was given the 
executors or devisees is immaterial as the statute does not require notice. 

The dissent having been duly filed, the moving executor sought to have 
i t  stricken out on the ground that a valid decree of divorce had dissolved 
the bonds of matrimony between John W. Smith and his wife, and that 
a t  the time of the death of the testator the appellant was not in law his 
widow. To this the appellant replied by moving in the court in which 
the divorce decree had been rendered to set aside the judgment for want 
of legal service and for fraud. Fowler v. Fowler, 190 N .  C., 536, 130 
S. E., 315; Poole v. Poole, 210 N .  C., 536, 187 S. E., 777; G. S., 1-99; 
G. S., 1-100. This motion is apparently still pending in Martin County 
and undisposed of. 

I n  order to meet the charge of lack of proper service in the divorce 
case the executor sought and obtained an order from the Clerk of Martin 
Superior Court permitting an amendment nunc pro tunc to the order 
of publication in the case of John W. Smith v. Harriot B. Smith in 
order to make it conform to the statute. 

I n  this state of the case the court below ordered the dissent expunged 
from the records of Hertford County. 

Without undertaking to determine the propriety or effect of the 
motions and orders in the divorce action, it is apparent on the record 
before us that the order striking the appellant's dissent from the files 
was improvidently entered, pending the determination of the status of the 
divorce judgment in Martin County. I f  the judgment is upheld it 
would bar Mrs. Smith from participation in the estate of John W. 
Smith and her dissent would be of no avail; but if the judgment be set 
aside she would be entitled as in cases of intestacy, the dissent having 
been filed within the time allowed by the statute. 

Error and remanded. 

R H E A  PENLAND, T R A D I N ~  as BCRNSVILLE COSSTRUCTIOI\' COMPANY, 
r. R E D  H I L L  METHODIST CHURCH A N D  RABURN YELTON, W. B. 
GREER'E, RUSSELL WOODY, H. S. GORTXEY. WILLARD YOUSG, 
D O S T  WHITSON, WALTER GARLAND AND S A T H A S  YELTON, TRUS- 
TEES ATD MEMBERS OF THE BUILDIXG COJIMITTEE O F  R E D  H I L L  
METHODIST CHURCH. 

(Filed 6 March. 1946.) 
1. Venue 2a- 

I n  an action to recorer balance due on contract for construction of a 
I>nilding and for the sale of the property to satisfy the laborers' and 
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materialmen's lien duly filed in the county -n7here the land is situate, 
defendants are entitled as  a matter of right to the removal of the action 
from the connt3- of plaintiff'\ residence to the county in which the land 
lies, upon their motion duly made. 

2. Same- 
Plaintiff may uot successfully contend that his action is for a money 

judgment only in order to prevent r e m o ~ a l  of the action to the county 
wherein the land is situate  hen he seeks to recoyer not only the balance 
due on his contract of construction, hut also seek< to enforce hic: laborers' 
and materialmen's lien by \ale of the property. 

APPEAL by plaintiff from Bobbi t t ,  J., at January Term, 1946, of 
YAKCEY. 

Civil action instituted in Yancey County, where the plaintiff resides, 
to recover the sum of $2,366.00, the alleged balance due the plaintiff on 
a contract for the construction of a church building for the defendants, 
in Mitchell County, and for an order directing the sale of said church 
property to satisfy the above sum, which is secured by a laborers' and 
materialmen's lien duly filed in the office of the Clerk of the Superior 
Court of Mitchell County, 28 December, 1945. 

I n  apt time the defendants made a motion before the Clerk of the 
Superior Court of Yancey County to remove the cause to Mitchell 
County, on the ground that the latter county was the proper venue. The 
motion was granted and the plaintiff appealed to his Honor, the judge 
holding the courts of the Eighteenth Judicial District, who held that 
Nitchell County mas the proper venue for the trial of this action, and 
entered an order accordingly. 

Plaintiff excepted and appealed to the Supreme Court. 

Watson & Foufs for plaintiff. 
W. C. B e r r y  and Charles  Hufchins for defendants.  

DEXXY, J. The appellant insists he had the right to institute this 
zction in Yancey County and to have the case tried there, notwithstand- 
ing the fact that the lien he seeks to foreclose was filed in Mitchell 
County, where the land lay. He  is relying upon Sugg v. Pollard,  184 
S. C., 494, 115 S. E., 153. There the action l-ras brought in Lee County 
and the lien had been filed in Pi t t  County. Howerer, i t   dl he noted 
that in that caze thew u.as no motion for remo~al  to Pi t t  County. The 
defendant n-as d u l ~  SWI cd v i t h  aummonr, filed an answer, and ~partici- 
11atr.d in the trial in Lrc County. The validity of the judgment ma; 
tl-rcwafter challcngeil on thc grouild that Lee County was the wrong 
n e  Thi- Court held that the statute doe. not expresdc prescribe 
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venue for an action to foreclose a lien, therefore if the venue was wrong, 
the failure to demand change of venue in apt time cured the defect. 
The Court further pointed out that "If the action had been brought in 
Lee County to foreclose a mortgage upon land lying in Pitt, a decree of 
foreclosure appointing a commissioner to sell said land rendered in Lee, 
there being no motion to remove taken in apt time, would have been 
~ a l i d . "  However, the defendants herein, in apt time filed their motion 
for removal to the county where the lien had been filed and where the 
real property involved is located. And we tee no essential difference 
in so far  as an interest in real property is involved, in an action to fore- 
close a mortgage, a lien created by contract, and in one to foreclose a 
specific statutory lien on real property. 

The appellant further contends, however, that his action is for a 
money judgment only and therefore is not analogous to an action for the 
foreclosure of a mortgage or an action to foreclose a lien. We cannot so 
hold in  view of the alleglttions of the complaint. The balance claimed 
to be due is bottomed upon the alleged contract, but even so, the plaintiff 
is relying upon his lien for the payment thereof. He  so pleads and in  
his prayer for relief he asks for the specific property upon which he 
holds his lien, to be sold to satisfy his judgment, costs, etc. Therefore, 
we think Mitchell County is the proper venue for the trial of this cause 
and that the defendants were entitled, as a matter of right, to have their 
motion for removal graated. Mortgage Co. v. Long, 205 N. C., 533, 
172 S. E., 209; Council1 v. Bailey, 154 N .  C., 54, 69 S. E., 760; Connor 
v. Dillard, 129 N.  C., 50, 39 S. E., 641; Frnley v. March, 68 N .  C., 160; 
cf. White  v. Rankin, 206 IT. C., 104, 173 S. E., 282. 

The judgment of the court below is 
Affirmed. 

LUTHER PHILLIPS v. BERTHA B. SESSMITH. 

(Filed 6 March. 19-16) 

1. Automobiles § Se, 18h ( 2 ) -  

Plaintiff's testimony that be was dril-ing on the right side of the street 
with his lights burning, when defemlant'c: tr~lcli. which had been parked 
nt the curb, "backed out with speed" nnc! hit plailltiff's car, i s  held suffi- 
cient to carry the case to the jury on the  iswe of negligence. 

2. Automobiles 1R.i- 

Defendant'. te<timon! nac: to t11~ effect t h a t  ~11e n-as baclring her trnck 
from the c w b  \There it  had bcen parlied. that her lights, front and rear, 
were bnrniap, and that <he 118s looking hackward the while, wl~en her 



174 I N  T H E  SUPREME COURT. [a26 

truck struck plaintiff's car, and that after the impact she saw plaintiff 
turn on his lights. and that there was nothing to obstruct the view of 
either driver, but that she did not see plaintiff's car before the collision. 
Plaintiff testified his lights were burning throughout. Held: I t  was error 
for the court to refuse to submit the issue of contributory negligence. 

3. Negligence # 21- 
The "more than a scintilla" rule of evidence applies equally to the issues 

of negligence and contributory negligence, and if diverse inferences may 
reasonably be drawl  from the evidence upon the issue of contributory 
negligence, some favorable to plaintiff and some favorable to defendant, 
the issue must be submitted to the jury. 

BARNHILL, J., dissents. 

APPEAL by defendant from Phillips, J., at August-September Term, 
1945, of POLK. 

Civil action for damages to plaintiff's automobile alleged to have been 
caused by the negligence of the defendant in backing her truck into the 
side of plaintiff's car. 

On the night of 11 December, 1944, plaintiff was driving his 1937 
Ford V-8 along the main street in Tryon, returning from the hospital 
where he had taken a prisoner. He  says he was on his right side of the 
street, which was about 30 feet wide, with his lights burning, when the 
defendant's truck, which had been parked in front of the Rock Grill, 
"backed out with speed and hit me7'; i.e., hit my car, tore off the back 
fender and otherwise damaged it. 

The defendant denied liability and pleaded contributory negligence. 
She says : '(1 had come out of the Rock Grill, got in the car and started 
backing out slowly. . . . Was looking backward as I backed out. . . . 
I had my lights on both rear and front. . . . I did not see Mr. Phillips' 
automobile. . . . There was nothing to keep me from seeing up and 
down the street. . . . Something hit. . . . I saw Mr. Phillips then and 
he turned his lights on. . . . His lights were off when I stopped. They 
came on. . . . At the time I stopped my car I don't think I was quite to 
the center of the street. I examined the dirt knocked from the cars and 
most of it was on my side of the street. . . . There was nothing to 
obstruct Mr. Phillips' view." 

The case was submitted to the jury on the issue of negligence. The 
court declined to submit an issue on the plaintiff's alleged contributory 
negligence. Exception. The jury answered the issue of negligence in 
favor of the plaintiff and assessed his damages at $40. 

From judgment on the verdict, the defendant appealed, assigning 
errors. 
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S o  counsel for plaintif. 
M .  R. lMcCown for defendant, appellant. 

STACY, C. J. The plaintiff's testimony is sufficient to carry the case 
to the jury on the issue of defendant's alleged negligence. Wall v. Bain, 
222 N. C., 375, 23 S. B. (2d), 330; Lincoln v. R. R., 207 N. C., 787, 
178 S. E., 601. Accordingly, her demurrer to the evidence was properly 
overruled. Henson v. Wilson, 225 N .  C., 417, 35 S. E. (2d), 245. But 
we think there was error in the court's refusal to submit the issue of 
plaintiff's alleged contributory negligence to the jury. On this issue, the 
evidence is inharmonious. The defendant's testimony makes it a matter 
for the twelve. L&ke v. Walton, 198 N.  C., 741, 153 S. E., 318. "The 
rule applicable in cases of this kind is, that if diverse inferences may 
reasonably be drawn from the evidence, some favorable to the plaintiff 
and others to the defendant, the cause should be submitted to the jury 
for final determination." Hobbs v. Mann, 199 N.  C., 532, 155 S. E., 163. 
The "more than a scintilla" rule of evidence applies equally to the issues 
of negligence and contributory negligence. Sebastian v. illofor Lines, 
213 N .  C., 770, 197 S. E., 539; Pearson v. Luther, 212 N .  C., 412, 193 
S. E., 739; Moseley v. R. R., 197 N. C., 628, 150 S. E., 184; Moore v. 
Iron Works, 183 N. C., 438, 111 S. E., 776. 

There was error in refusing to allow the jury to consider the issue of 
contributory negligence, which entitles the defendant to another hearing. 

New trial. 

BARNHILL, J., dissents. 

DORA B. WARD (MRS. H. S. WARD) v. WESTERN UNION TELEGRAPH 
COMPANY. 

(Filed 6 March, 1946.) 

Telegraph Companies § 2- 

An action to recover for failure to transmit an interstate message is 
governed by the Federal decisions, and plaintiff may not recover damages 
for mental anguish, or punitive damages, o r  any state statutory penalty. 

APPEAL by plaintiff from Harris, J., a t  October Term, 1945, of 
BEAUFORT. 

This was an action to recover damages for failure to transmit a mes- 
sage to Tallahassee, Florida, from Washington, North Carolina, and to 
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recover $25.00 State statutory penalty for such failure. At  the close of 
the evidence the defendant, having first tendered judgment for $6.12, the 
total amount shown to have been actually expended by the plaintiff, and 
accrued costs, the court stated he would charge the jury that the plain- 
tiff could not recover any sum on account of the alleged mental anguish, 
nor could any punitive damage alleged and prayed for be assessed against 
the defendant and in favor of the plaintiff. Whereupon the plaintiff in 
deference to the intimation of the court submitted to a voluntary nonsuit, 
and appealed from judgment predicated on such intimation. 

H. C. Carter for plaintiff, appellant. 
Pram& R. Stark and Rodman ~3 Rodrnan for defendant, appellee. 

SCHENCX, J .  I f  it be conceded, without being decided, that the com- 
munication involved in this action mas to have been addressed to the 
fifteen-year-old son of the plaintiff, or to someone in his behalf in Talla- 
hassee, Florida, the communication would have been an interstate nies- 
sage, and therefore governed by the Federal decisions. Hardie v. Tele- 
graph Co., 190 N.  C., 45, 128 S. E., 500, and cases there cited. There 
could have been no recovery for mental anguish. Western Union Tele- 
graph Co. v. Brown, 234 U. S., 542, 58 L. Ed., 1457; Western Union 
Telegraph Co. v. Speight, 254 U.  S., 17, 65 L. Ed., 105; Hardie v. 
Western Union Telegraph Co., supra; nor could there have been any 
recovery of punitive damages, Aldriclz v. Western Union Telegraph Co., 
66 Fed. (2d), 26; nor any recovery of a State statutory penalty, Boegli 
v. Western Union Telegraph Co., 251 U.  S., 315. 

Since the defendant tendered judgment for $6.12, the total amount 
shown by the evidence to have been expended by the plaintiff, and the 
costs then accrued, and since there are no other damages prayed for 
except that due to mental anguish and that sought by way of punitive 
measures, and of recovery of penalty under State statute, there was no 
error in his Honor's intimation that he would charge the jury that the 
plaintiff could not in effect recover any damage other than the $6.12, and 
accrued costs, for which judgment was tendered by defendant. 

For the reasons giren the judgment below must be affirmed, and i t  is 
so ordered. 

Affirmed. 
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S. V. TOMLINSOS v. H. C .  SHARPE, TRADIKG AKD DOING BUSIKESS AS 

DAVIS MOTOR LIKES. 

(Filed 20 March, 1946.) 

1. Master a n d  Servant § 22c- 

An employer may not be held liable for the negligent act of his employee 
unless the employee a t  the time and in respect to the very transaction 
complained of was acting within the scope of his employment. 

2. Sam- 
The same rule is applied in Virginia a s  in this jurisdiction with respect 

to  the liability of the master for the torts of the servant committed in  
the course of his employment. 

3. Same: Automobiles § 24-Evidence held insufficient to  overrule non- 
su i t  o n  issue of respondeat superior. 

The evidence tended to show the following circumstances : Defendant's 
truck was stalled on the highway, blocking traffic and forcing plaintiff's 
truck to stop. Defendant's drivers came over to plaintiff's truck and 
asked plaintiff's drivers for a tow chain, and upon being told they had 
none, returned to defendant's truck and attempted to s tar t  i t ,  without 
success. They then came back to plaintiff's truck and asked to get in the 
cab, a s  it  was extremely cold. After entering the cab of plaintiff's truck, 
they asked about a battery and were told there was only the one in the 
truck and that plaintiff's drivers did not have light or wrenches to get it  
out. They continued to sit some minutes conversing, fifteen minutes 
according to one witness, during which time they mere repeatedly warned 
not to strike matches. Finally one of defendant's drivers struck a match 
to light a cigarette and threw the unextinguished match down where i t  
ignited the gasoline saturated floor mat. Held: The negligent act was 
committed on premises over which defendant had no control. and the 
match was struck to light a cigarette for the personal use of defendant's 
employee, and therefore the act was in no way connected with any busi- 
ness of defendant, nor in furtherance thereof, and the evidence is insuffi- 
cient to be submitted to the jurx on the issue of respondeat superior. 

APPEAL b y  plaintiff f r o m  Bobbitt, J., a t  October Term, 1945, of 
WILKES. 

T h i s  was a n  action t o  recover damages f o r  the  burning of plaintiff's 
motor  truck, alleged t o  have  been caused b y  t h e  negligence of defendant's 
agents a n d  employees while act ing within t h e  scope of their  employment. 

T h e  plaintiff offered evidence tending to show t h a t  his motor t ruck 
with a load of poultry, on  3 December, 1942, was being driven nor th  b y  
h i s  two drivers, E l le r  and  Bauguess, and  t h a t  near  South  Boston, V i r -  
ginia, about  4 :30 a.m., plaintiff's drivers saw defendant's t ruck stopped 
on  t h e  highway a n d  extending across the  highway so as  to  block passage 
entirely. Plaintiff 's t ruck TTas stopped 50 or  60 feet away. One of 
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defendant's drivers came to plaintiff's truck and asked for a tow chain, 
and being told they had none, the man returned to defendant's truck, and 
tried to start the motor, without success. Then defendant's two drivers 
came back to plaintiff's truck, and the witness Eller described what 
happened as follows: "When they came back the second time they asked 
if they could get in the cab of the truck. We said-'yes,' because it was 
cold. They got in and began to ask about a battery to start the tractor. 
I think Bauguess told them he did not have but one and that we had no 
light or wrenches to get a battery out of our truck. Bauguess says, 
'Boys, don't strike any matches.' I said, 'No, don't strike matches!' 
They sat there a fern minutes. I heard them say to Bauguess, 'Let us get 
a battery out.' Bauguess said, 'We have no light and got no wrench.' 
Bauguess spoke up again and said, 'Don't strike matches.' The cab 
was closed. The window was closed and the door closed. One of the boys 
reached like he was going to get a cigarette. I said, 'Don't strike a 
match. The gas tank has been leaking. The floor mat is saturated with 
gas.' He  struck it and in place of blowing it out he threw it down and 
it caught on fire, the floor mat did." The two employees of defendant 
were sitting on the seat in plaintiff's cab with Bauguess, while Eller was 
lying immediately back of the seat in the "sleeper." 

The witness Bauguess testified : "When the two boys came to our truck 
they wanted to know if they could get in the truck. They got in the 
cab and sat down. They wanted to know about the battery. I told 
them I didn't have any lights or wrenches and not to strike any matches. 
They sat there a minute or two. Mr. Eller said something about not 
striking a match. I said something two or three times and the first thing 
I knew one struck a match to light a cigarette and throwed it on the floor. 
When he did it caught. These boys jumped out of the truck. . . . I t  was 
one of the two who struck the match. We had been sitting in the cab 
maybe ten to fifteen minutes. We had been talking after they came do~vn 
there. When these boys came and sat in our truck, the engine was 
running. It didn't run all the time, the entire fifteen minutes we were 
there. I cut it off. I t  was awfully cold. I like to have froze. While 
the boys were in the truck they were both sitting on the seat with me. 
One struck a match. He throwed it on the floor. When he threw it 
down the fire blazed up. I t  must have been burning when he threw it 
down. He  didn't blow it out when he threw i t  down." 

At the conclusion of plaintiff's evidence, defendant's motion for judg- 
ment of nonsuit was allowed, and from judgment dismissing the action, 
plaintiff appealed. 

W h i c k e r  d2 W h i c k e r  and T r i v e t t e  ct? Holshouser for plaintif f ,  appellant. 
A l l e n  ct? Henderson for defendant ,  appellee. 
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DEVITX, J. The sole question presented is the propriety of the nonsuit. 
Plaintiff's evidence tended to show that the burning of the truck was 

due to the action of one of defendant's employees in dropping an  unex- 
tinguished match on a gasoline-saturated mat on the floor of the cab of 
plaintiff's truck. The match had been struck to light a cigarette. The 
action of defendant's employee according to this evidence was negligent 
and the damage to plaintiff's truck proximately resulted therefrom. But 
liability therefor could not be imputed to the defendant, employer, unless 
his employee at  the time of the negligent act and in respect thereto was 
acting within the scope of his employment. Rogers v. Black 1Mountain, 
224 N.  C., 119, 29 S. E. (2d), 203; McLamb v. Beasley, 218 N.  C., 308, 
11 S. E .  (2d), 294; Liverman v.  Cline, 212 N.  C., 43, 192 S. E., 849; 
Parrish v. Mfg. Go., 211 N .  C., 7, 188 S. E., 897; V a n  Landingham v.  
Sewing iVachine Co., 207 N .  C., 355, 177 S. E., 126; Gallop v. Clark, 
188 N. C., 186, 124 S. E., 145; Linville v. xissen,  162 N. C., 95, 77 
S. E., 1096; Jackson v. Tel.  Co., 139 N .  C., 347, 51 S. E., 1015. I t  is 
only when the relation of master and servant between the wrongdoer and 
his employer exists at the time and in respect to the very transaction out 
of which the injury arose that liability therefor attaches to the employer. 
Parrott v. Kantor, 216 N .  C., 584, 6 S. E. (2d), 40; Vert  v.  Ins. Co., 
342 Xo., 629; 35 Am. Jur., 985. As the injury here complained of 
occurred in the State of Virginia, it may be noted that the same rule is 
applied in  that jurisdiction as here with respect to the liability of the 
master for the torts of the servant committed in the course of his employ- 
ment. Crowell v. Duncan, 145 Va., 459; Western Union v. Phelps, 160 
Va., 674; Spence v. Oil Co., 171 Va., 621, 197 S. E., 468; Power Co. v. 
Robertson, 142 Va., 454. 

Whether the defendant's employee, in the case at  bar, was acting in 
the course of his employment at  the time and with respect to the negligent 
act complained of must be determined by consideration of the evidence 
showing the circumstance of the employee's entry into and presence in 
the cab of plaintiff's truck at  the time. 

Defendant's truck was stalled on the highway, blocking traffic. I t  was 
the duty of defendant's employees to their employer to use all reasonable 
effort to move the truck. They attempted to secure from plaintiff's truck 
a tow chain, without success. The effort to start the motor also proved 
unsuccessful. I t  was midwinter and quite cold, 4 :30 a.m. Under these 
circumstances defendant's employees went to plaintiff's truck, climbed in 
the cab and sat down on the seat and inquired about a battery to start the 
motor on defendant's truck. They were told by plaintiff's drivers they 
did not have one, and that they had no lights and wrenches to disconnect 
the battery on their truck. Defendant's employees continued to sit there 
for some minutes engaged in conversation-one witness said fifteen 
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minutes. At length one of defendant's employees pulled out a cigarette 
to indulge in a smoke. Eoth Eller and Eauguess warned him not to 
strike a match, but he did so, and negligently threw the unextinguished 
match on the floor. The gasoline fumes caught fire and consumed plain- 
tiff's truck. 

I t  will be observed that the negligent act complained of was the throw- 
ing by defendant's employee of a lighted match on the gasoline-saturated 
mat in plaintiff's cab. The match had been struck to light a cigarette 
for the personal use of defendant's employee. The tortious act mas not 
committed on premises, nor by the use of an i~lstrumentality 01-er which 
defendant had any control. Thus, where the driver of a taxicab became 
intoxicated and injured a third person the employer mas held liable 
though the drinking was for the employee's individual purposes, since 
he was using the employer's vehicle apparently in the course of his 
employment. Crowell v. Duncan, 145 Qa., 459. And where an employee 
in a garage, tvhile pouring gasoline from a drum into a smaller container, 
dropped a lighted match on the floor causing injury, the employer was 
held liable. The tort nras committed on employer's premises by an em- 
ployee while engaged in the work for which he mas employed. Jefferson 
v. Derbyshire Barnzers (1921), 2 K. B., 281. I11 our case the match was 
struck for the purpose of lighting a cigarette solely for the pleasure of 
the employee. The act at the time was in no way connected with any 
business for his employer, nor in furtherance thereof. I f  the man had 
struck a match for the purpose of affording light to enable him to obtain 
a battery to use on defendant's truck, a different rule might apply; but 
the evidence does not support that view. 

The plaintiff relies on the case of Jefferson v. Derbyshire Farmers, 
supra, as an authority in support of his position. I n  that case the 
defendants were using a garage for servicing their trucks, and employed 
a young man named Booth to work in  and about the garage. While 
Booth was emptying a drum of motor spiri t jaor benzol, into tins, he 
struck a match to light a cigarette and threw the match 011 the floor, 
causing a destructive fire. The Court held the defendant's employers 
liable on the ground that i t  was within the scope of Booth's employment 
to empty motor spirit drums in the garage, and that i t  was his duty to 
do this work with reasonable care. To smoke and throw a lighted match 
on the floor while doing this work was thought to be a negligent act in 
the performance of the work he was employed to do. I n  a concurring 
opinion i t  was suggested that the law cast a duty on the user of the 
sarage to take reasonable care that no damage be occasioned by the use 
thereof by him or his serrants ; that the pouring of motor spirit involved 
danger, requiring special precautions, and that the act ~vhich caused 
(Tamage n-as done ~ ~ l i i l e  engaged in this dangerous operation. The epi- 
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tome of the decision is that recovery was permitted on the ground that 
the servant was doing the act he was employed to do, negligently. 

I t  may be noted that the allnotator of that case in 13 A. L. R., 1000, 
adds this criticism : "In order to justify this reasoning, the act of the 
servant in drawing the benzol in the presence of fire, rather than his 
act in throwing down a lighted match, must be regarded as the proximate 
cause of the injury." 

I n  Williams v. Jones, 3 Hurlst & C., 256, 159 Eng. Reprint, 528, 
13 A. L. R., 997, a carpenter was at work for his employer making a 
signboard in a shed where there were shavings. While the employee was 
so engaged, for the purpose of lighting his pipe, he kindled a shaving at 
a match and negligently dropped the burning shaving on the floor, caus- 
ing fire and damage to the building. The employer was sued, but recovery 
was denied. I t  was said the master could only be held liable if the 
servant was negligent in using the shed for the purposes of the master 
and in the course of his employment; that the act of lighting the pipe 
was in no way for the benefit of the master nor in the furtherance of the 
object of his employment; that he mas employed to use the shed only 
for the purpose of making a signboard, and when he used it for other 
purposes and those purposes exclusively his own, he became an inde- 
pendent wrongdoer. The decision rests on the ground that there was no 
connection between the lighting of a pipe to smoke and the making of a 
signboard. A dissenting opinion in that case was based on the view that 
the master being in control of the shed should be held liable for negligent 
use of i t  by his servant. This case was distinguished in Jefferson v. 
Derbyshire Farmers, supra. I n  another English case, Heard v. Flaun- 
gun, 10 Qict. L. R. (1 ) )  1, the employee set fire to hay by putting a 
lighted pipe together with some matches in the pocket of his waistcoat 
while i t  was lying against the stack. The heat of the pipe ignited the 
matches and caused the fire. Recovery was denied. 

The decisions of the American courts where this question has been 
considered are generally in support of the view that the act of striking 
a match to light a cigarette under the circumstances disclosed by the 
evidence in this case may not be considered as having been done in the 
course of the employment of the employee so as to impose liability on 
the employer for injury thereby occasioned under the doctrine of respon- 
cleat superior. As this question has not heretofore been considered by 
this Court, me cite a number of cases from other jurisdictions. 

111 ShucX. 1.. Carney, 118 S .  Mr. (2d).  896 (Tenn. dpp . ) ,  the proprietor 
of a garage sent his employees to remo.ie an overturned automobile from 
w ditch. VThile so engaged one of the  employee^ itruck a match to light 
a cigarette and dropped the burning match 011 the ground where it ignited 
qasoline x~hich had leaked from the o~erturned automobile. The auto- 
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mobile was burned. The Court said: "The negligent act was alone the 
act of Reynolds (defendant's employee) and not in  the performance of 
any duty of his employer." 

I n  Kelly v. Oil Ref. Co., 167 Tenn., 101, defendant's employee while 
delivering gasoline to a merchant, went in the store to telephone his 
employer about a matter pertaining to the business of his employer, and 
while using the telephone he lighted a cigarette and tossed the unextin- 
guished match where i t  set inflammable matter on fire and caused dam- 
age. The Court said: "The defendant's servant entered the Brockwell 
store and took his position at the telephone in  furtherance of his service 
and was to that extent acting within the scope of his employment. But 
the act of lighting the cigarette was not incident to the telephoning and 
had no relation to it." 

I n  Herr  v. Simplex Paper Box Corp., 330 Pa., 129, an employee of 
defendant went out of the factory to sign a receipt to the tank driver for 
gasoline delivered, and struck a match to light a cigarette which ignited 
gasolille fumes and caused damage. Recovery was denied. The Court 
said: "Smoking was an act in no way connected with the business of his 
employer or with service to it." 

I n  Bdams 71. Telephone Co., 295 F., 586, a repairman was sent to 
plaintiff's home to repair a telephone and while there emptied his pipe 
over the porch railing, causing damage from fire. I t  was held that the 
act of the employee, merely to serve his own pleasure or purpose, had no 
connection with the duties of his employment and recovery was denied. 

I n  Peeney v. Standard Oil Co., 58 Cal. App., 587, an employee of the 
oil company spilled gasoline on the cement floor of a garage while mak- 
ing delivery. After completing delivery the employee engaged in con- 
versation and while so doing lighted a cigarette and negligently dropped 
the match on the floor, causing fire which destroyed the building. I t  was 
held defendant mas not responsible for the servant's negligence because 
lighting a cigarette was no part of the transaction of defendant's business, 
but an independent act of the employee for his personal enjoyment and 
not in the course of his employment. To same effect is the holding in 
Yore v. Pacific Gus & EJec. Co., 99 Cal. App., 81. See also'Xorier 7 % .  

R y .  Co., 31 Minn., 351; Eufon 7 i .  Lancasf~r ,  79 Ne., 477; Irefon z-. By. 
Co., 96 Kan., 480; and Goodloe F .  R. R., 107 Ah..  233. 

I n  Palmer v. Keen Foresfry h s o . ,  80 N. H., 68, 112 dtl . ,  798. where 
laborers mere employed to set out trees, and one of them struck a match 
to light a cigarette and carelessly dropped the lighted match in dry grass 
causing damage, nonsuit was reversed, not on the ground that smoking 
and dropping a lighted match was in the course of the laborer's employ- 
ment, but on the ground that defendant had knowledge of the habit of 
the laborers of smoking while at work in the plaintiff's field, and that 
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the question was raised whether the act complained of was reasonably 
to have been apprehended by defendant. Other similar cases where 
recovery was permitted on the ground that the employer knew of the 
propensity of employees to smoke while at work near inflammable matter 
are Keyser Canning Co. v. R l o t s  Throwing Co., 94 W. Va., 346, and 
Tr ip le t t  v. Publ ic  Service Co., 128 Nebraska, 835. And where dange~. 
from fire was inherent in the situation if smoking was permitted on the 
premises, as where an employee while putting gasoline into an autornohile 
flipped a lighted cigarette over the open tank causing fire, recovery was 
sustained. Wood v. Saunders, 238 N. Y .  S., 571. I n  iVcl;'inney c. 
Bland,  188 Okl., 661,  the driver of a harvester while harvesting wheat 
threw a lighted match into the wheat. Recos~ery was allowed, since the 
negligent act was committed by the employee during and in the course 
of his employment. To the same eEect is T7incennes Steel Corp. c. 
Gibson, 194 Ark., 58. 

I n  Maloney T a n k  Jffg.  Co. u. Mid-Continent Petroleum Corp., 49 F .  
(2d), 146, where an employee engaged in dismantling tanks where the 
ground was oil soaked caused a fire by stopping to light a cigarette and 
throwing the match on the ground, recovery was sustained on the ground 
that where the master sends out servants to do work of such nature that 
the master knows damage is likely to occur if the servant smokes and 
strikes matches, a duty devolves on the master to see that his servants 
exercise due care. I n  that case the work the employee was sent to do 
was said by the Court to be inherently dangerous. 

These cases would seem to rest not on the principle of r e s p o n d ~ a f  
superior, but on want of due care on the part of the employer as owner 
of the premises or instrumentality involved undel- circumstances import- 
ing danger. Annotation 31 A. I;. R.. 294. 

We think the rule applicable to the facts disclosed in the case at bar 
is aptly stated in Restatement Lam of Agency, see. 235, as follows : "An 
act of the servant is not within the scope of e m p l o ~ e n t  if i t  is done 
with no intention to perform i t  as a part of or incident to a sen w e  ' on 
account of which he is employed." 

For  the reasons stated we conclude that the conrt below has correctly 
ruled, and the judgment is 

Affirmed. 
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LENORA F. HARRISON, ADMINISTRATRIX OF ZANE DALTOX, DECEASED, V. 

R. C. CORLEY, JR.. A N D  SOUTHEASTERN AIR SERVICE. IKC.. TRAD- 
ING AKD DOING BCSINESS AS PARTNERS IN THE NAME OF SOGTHEaSTERN 
AIR SERVICE, 1NC.-ASSOCIATE BASE. 

(Rled  20 March, 1946.) 

Process 5 8d: Constitutional Law § 2 0 k  
Whether service of process on a foreign corporation by service on the 

Secretary of State, G. S., 55-38, is  valid depends upoil whether the corpo- 
ration was engaged in business activities in this State a t  the time the 
cause of action arose, which is a question of due process of law under the 
Federal Constitution to be determined in harmony with the decisions of 
the Supreme Court of the United States. 

Process § Sd- 
Whether a foreign corporation is "doing business" in  this State so a s  to 

subject the corporation to service of process by service on the Secretary of 
State, G. S., 55-38, is not susceptible to a n  all-embracing rule but must be 
determined by the facts of each case under the general rule that it  is 
"doing business" here if i t  transacts some substantial part of its ordinarj- 
business in this State, the quality and nature of its activities rather than 
a mechanical and quantitative appraisal thereof being determinative. 

Same-Defendant coi~oration held "doing business" in this State so as 
to subject it to service of process under G. S., 55-38. 

Defendant foreign corporation was engaged in operating a chain of air- 
ports. The individual defendant negotiated leases of t n a  airports in this 
State, which mere approved by the corporation. Thereafter the individual 
defendant and the corporation entered into a contract under which the 
corporation agreed to "lease" to the individual certain airplanes of the type 
and quantity it  deemed advisable, to make major repairs, to overhaul and 
inspect the engines periodically, to provide liability insurance, and re- 
served the right to ground planes i t  deemed not airworthy. The contract 
required the individual to  operate the airport under the name of the 
corporation and according to its general plan, to  give his full time to 
the business, to keep records on the corporation's forms subject to inspec- 
tion by the company a t  all times, to hold the corporation harmless for his 
acts and the acts of his agents and employees, to furnish surety bonds for 
himself and eacll of his employees, to use only the corporation's planes. 
to solicit repair work and act a s  dealer for  the corporation's supplies 
and equipment on a commission basis, and not to cancel or assign a lease 
on an airport without the written consent of the corporation. A repre- 
sentative of the corporation in fact visited the individual from time to 
time and inspected the records. There were two other airports operated 
in this State in the name of the corporation. Held: The corporation waz 
"doing business" in this State so a s  to subject it  to  the jnrisdiction of our 
courts, and service of process on i t  under G. S., 55-38. by <errice on the 
Secretary of State, was valid. 

Same- 
When a corporation comes into this State and "does business" herein 

without domesticating or appointing a process agent, i t  accepts the pro- 
visions of G. S., 55-38, as  to  serTice of process. 
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When a foreign corporation accepts the provisions of G. S., 56-38, by 
engaging in business here without domesticating o r  appointing a process 
agent, it may not withdraw its assent by departing this jurisdiction so as 
to defeat a suit instituted on a cause which arose while it was engaged 
in business here. 

APPEAL by defendant Southeastern Air Service, Inc., from Bobbi t t ,  J., 
a t  January Term, 1946, of MCDOWELL. 

Civil action to recover damages for wrongful death, heard on motion 
by the corporate defendant, made on special appearance, to quash the 
summons herein and to invalidate the attempted service thereof. 

The airplane accident which caused the death of plaintiff's intestate, a 
student pilot, occurred on 31 December, 1944. The appellant, an un- 
domesticated foreign corporation, on 19 April, 1945, withdrew all of its 
property then in the State and discontinued the operation of the four 
airports located in this State, theretofore maintained in  its name. I t  
never had a process agent in this State. 

Summons herein, issued 10 December, 1945, was served on the appel- 
lant under G. S., 55-38, by leaving a copy of the summom and complaint 
with the Secretary of State who mailed the same to the defendant. 

The appellant made a special appearance and moved to quash the 
summons and dismiss the action for want of jurisdiction for that (1) 
defendant is an undomesticated foreign corporation which has no process 
agent in this State, (2 )  defendant, at the time of said attempted service, 
had no property within the State and was not engaged in business therein, 
(3)  defendant is not now and has never been engaged in  business in 
North Carolina, and (4)  defendant Corley is not its officer, agent or 
employee upon whom service of summons may be had. The motion was 
supported by affidavits which appear of record. 

After considering the affidavits filed and oral testimony offered, the 
court below found the facts as set out in its judgment and concluded that 
appellant between October, 1944, and April, 1945, and particularly on 
31 December, 1944, "was doing business within the State of North Caro- 
lina, and that the service of process upon the Secretary of State was a 
valid service of process upon the corporate defendant." Said defendant 
excepted and appealed. 

P a u l  J.  S t o r y  and Proctor  & Dameron  for p l a i n t i f ,  appellee. 
E d w i n  S. H a r t s h o r n  and W .  R. Chambers  for defendant  Southeastern 

,4ir Service, Inc . ,  appellant.  

BARNHILL, J. The merits of plaintiff's claim are not presented for 
review. The sole question posed for decision is whether the appellant, 
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a foreign corporation, has been brought into court by a valid service of 
process. I f  not, the court is without jurisdiction and the action as to it 
must be dismissed. 

The answer depends upon whether appellant, on 31 December, 1944, 
the day the alleged liability for damages was incurred, was engaged in 
business activities within this State. I n  the last analysis the question is 
one of due process of law under the Cronstitution of the United States, 
U. S. Const., Amend. 14 ( I ) ,  which must be determined in harmony 
with the decisions of the Supreme Court of the United States. American 
Asphalt  Roof Corp. v. h'hankland, 60 A. L. R., 986, and cases cited. 

No all-embracing rule as to what is "doing business" has been formu- 
lated. The question is one of fact and niust be determined largely ac- 
cording to the facts of each individual case rather than by the applica- 
tion of fixed, definite and precise rules. T i m b e r  Co. v. Insurance Co., 
192 N. C., 115, 133 S. E., 424; C. T .  H.  Corporaf ion v .  ,llnxweZ1, Comr.  
of Revenue,  212 N. C., 803, 195 S. E., 36. 

The general rule is that when a foreign corporation transacts some 
substantial part of its ordinary business in a State i t  is doing business 
therein within the meaning of the due process clause of the Constitution 
so as to warrant the inference that the corporation has subjected itself to 
the local jurisdiction. Xchoenith, Inc., v. ~ ~ l a n u f a c f t r r i n g  Co., 220 N .  C., 
390, 17 S. E. (2d), 350; Commercial T r u s t  v. Gnines, 193 N.  C., 233, 
136 S. E., 609; C'. T. H. Corporation v. Jfaxwell ,  Comr. o f  Revenue,  
supra;  Parris  T I .  Fiscker & Co., 219 N .  C., 292, 13 S. E. (2d), 540; 
Peoples Tobacco Co. v .  Am. Tobacco Co., 246 U. S., 79, 62 L. Ed., 557; 
International Shoe Co. v .  Washington,  90 L. Ed., 109; Consolidated 
Tex t i l e  Corp. v. G ~ e g o r y ,  289 U. S., 85, 77 L. Ed., 1047; St. Louis X. 
W .  R. Co. v. Alexander, 227 U. S., 218, 57 L. Ed., 486; American 
Asphalt  Roof Corp. v .  Shank la~zd ,  supra. 

Whether due process is satisfied must depend upon the quality and 
nature of the activities in relation to the fair and orderly administration 
of the laws which i t  was the purpose of the due process clause to insure, 
rather than upon a mechanical and quantitative appraisal thereof. I n f e r -  
naf ional  Shoe Co. v. W a s l ~ i n g t o n ,  s u p m .  

Applying these controlling general principles to the uncontroverted 
facts appearing on the face of this record, it clearly appears that appel- 
lant's "presence" within the State on 31 December, 1944, is fully estab- 
lished. 

Perhaps no one circumstance is sufficient to sustain the finding of the 
court below. I t  is the combination of facts and circumstances e n  masse 
that makes out a case of ('doing business" in this State. 

The appellant operates what is known as the associate base plan of 
Southeastern Air Service, Inc. 
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Prior to 15 September, 1944, Corley was employed by the company as 
a flight instructor a t  its air bases in states other than North Carolina. 
Shortly thereafter he began negotiation for leases upon airports located 
at  Marion and Morganton in the State of North Carolina. He  consulted 
with the company in respect thereto and the lease contracts mere ex- 
amined and approved by the company. Thereupon Corley and the 
company entered into the contract which appears of record "leasing" 
certain airplanes to Corley "to the mutual financial benefit and advan- 
tage of both the Company and the Operator." 

I t  is apparent from a reading of the contract that in preparing it there 
was a studied and somewhat labored attempt to refute any suggestion 
of agency or employment which would impose any liability upon the 
company for the negligence or other dereliction of Corley and to give it 
the appearance of a simple lessor-lessee agreement. I t  was necessary) 
however, for the company to impose certain terms and conditions which 
tend to disclose the real nature of the agreement. 

Corley was required to install and carry out "The Associate Base 
Plan of Southeastern Air Service, Inc." and "in carrying on his busi- 
ness on the airport herein referred to, will use and operate under the 
name of Southeastern Air Service, Inc., Associate Base." I n  so doing 
he was required to devote his full time to said business and to make 
every effort to use the airplanes furnished to the maximum extent per- 
missible, consistent with available business and safe operation of said 
airplanes. The company agreed to "furnish to the Operator the number 
and type of airplane which in its judgment and experience is most 
suitable to be used by the Operator in his flight operations on the air- 
ports," and at  its own expense to make major repairs to any component 
part of the aircraft when such repairs require the removal of said 
component parts from the aircraft; to provide "in the name of the 
Company and the Operator9' as the interest of the parties shall appear, 
public liability insurance with limits of $20,000 and $40,000, passenger 
insurance and property damage insurance with a limit of $10,000. The 
company likewise agreed to make at its own expense "top overhauls of 
engines after approximately 250 hours of use and major overhauls of 
engines after approximately 500 hours of use" and to replace any faulty 
or morn part or parts or pay the cost of such replacements when made 
by the operator after authorization by the company. 

The company reserrcd the right "to ground any airplane which in its 
opinion at the time of any such inspection i s  not airworthy until such 
plane has been placed in an airworthy condition to the satisfaction of 
the Company." and required Corley to "keep full and complete records 
on forms prescribed and furnished by the Company showing all flying 
time and other pertinent information concerning each of the airplanes 
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furnished." All such records and forms were subject to inspection by 
the company at any and all times. 

Corley was required to "hold the Company harmless for any and all 
acts of the Operator, his agents, servants, and/or employees in the con- 
trol and operation of said airport"; to comply with all applicable laws, 
rules, and regulations governing the operation of airplanes; to furnish 
surety bond in favor of the company for himself and each of his em- 
ployees; to use in his commercial operations on the airport or airports 
only the plane or planes furnished by the company; to devote his full 
time to said business; to solicit for the company, on a commission basis, 
overhaul and repair work on all aircraft and engines based on the air- 
port and from all other prospective customers for aircraft and engine 
work with whom he might come in contact, and "from time to time and 
whenever possible solicit such other business for the Company as the 
Company is able to handle," on a commission basis. 

Corley was bound not to assign the contract and not to cancel or assign 
his lease on the airport without the written consent of the company. 
Should he decide to cancel or terminate his lease he was required to 
furnish the company a copy thereof and to give it the option of accepting 
an assignment or, if not assignable, to aid the company to obtain a lease 
on the airports upon the same terms and conditions under which Corley 
leased the same. 

The company agreed to appoint Corley dealer for whatever parts, 
supplies, material, and equipment i t  may from time to time distribute, 
on a commission basis, and bound Corley not to sell or solicit the sale of 
competitive products not handled by the company. 

A representative of the company in fact went to the office of Corley 
in h'orth Carolina from time to time and checked the records he was 
required to keep and inspected the airplanes and equipment. 

I n  addition to the airport at  Marion and the one a t  Morganton there 
were operated in North Carolina in the name of the corporate defendant 
two other airports, one at  Wadesboro and one at  Rockingham. 

Looking through the form to the substance, it is apparent more than 
the mere relationship of lessor-lessee was contemplated. I f  that was all 
that was intended, why should the company furnish liability insurance 
or require surety bonds of Corley's "employees"; why such care to pro- 
vide complete control over his activities and bind him to use only air- 
planes and equipment furnished by the lessor, and to "tie up" the leases 
granted in his name; why should the "lessor" require the ''lessee" to 
operate in the name of the "lessor" and thus represent to the public at 
large that i t  was the owner and operator of the airports? These and 
other questions raised by a mere statement of the facts make the answer 
self-evident. Appellant was engaged in the business of operating in this 
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State a chain of airports in  furtherance of the general scheme or plan 
of its organization, a part and parcel of the activities for which i t  was 
created. 

Thus the appellant, over a period of time, enjoyed the privilege of 
having four airports maintained and operated in this State in  its name 
as a part of the plan of operation which forms the basis of the objectives 
for which it was created. I n  so doing it enjoyed the benefits and protec- 
tion of the laws of this commonwealth. I t  thereby subjected itself to the 
jurisdiction of the courts of this State for the purpose of litigating lia- 
bilities created during its stay here. 

The provisions for the service of summons, G. S., 55-38, were a con- 
dition on ~ h i c h  it was allowed to do business, accepted by it when it 
entered the State and engaged in business here without domesticating 
or appointing a process agent. Anderson v. Fidelity Co., 174 N.  C., 417, 
93 S. E., 948; International Shoe Co. v. Washington, supra. 

I t  cannot, by the simple expedient of closing shop and departing this 
jurisdiction, withdraw that assent so as to defeat a suit instituted on a 
cause of action which arose while i t  was engaged in business here. Fisher 
v. Insurance Co., 136 N .  C., 217; Sislc v. Motor Freight, Inc., 222 N.  C., 
631, 24 S. E. (2d), 488; Highway Comm. v. Traruportation Corp., 225 
N. C., 198; International Shoe Co. v. Washington, supra, and cases 
cited; 45 A. L. R., 1442; Anno., p. 1447. 

The judgment below is 
Affirmed. 

IN THE MATTER OF: JAMES LPMAS DEFORD, A 3 1 1 ~ 0 ~ .  

(Filed 20 March. 1946.) 

1. Parent and Child § 4- 

A decree directing that a minor child remain in the custody of its 
paternal aunt as the agent of its father in effect awards the custody to the 
father subject to the provision that the child be cared for in the home of 
its aunt, and upon proper findings such decree, entered in a contest for 
the custody between the father and mother, is in accord with the decisions 
of this State. 

2. Courts 5 2- 

The final judgment or decree is the end for  which jurisdiction is exer- 
cised, and courts will seek to maintain control over their judgments and 
processes in order to make them efficacious. 
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3. Same- 

Courts have no extraterritorial jurisdiction and will not adjudicate 
when they cxnnot enforce the adjudication. and therefore a court will not 
enter a decree the very terms of nhich 1x41 divest i t  of jurisdiction or 
rest the losing litigant with power. to defeat the jurisdiction. 

4. Paren t  and Child a 4-Portion of decree permitting child whose custcdy 
is a t  issue to  be taken from State  held erroneous. 

Decree was entered in the lom~er court awarding the custody of the child 
to its father, with prorisioll thht its mother might take the child to her 
domicile in another state each year during vacation time and that the 
father or hi. agent might go and get the child a t  his own expense just 
prior to the beginning of each school year and return i t  to the domicile 
provided by him in this State. Held: The portion of the judgment per- 
mitting the mother to take the child out of this jurisdiction must be 
stricken, and in lieu thereof the lower court, in its discretion, may make 
provision for the mother to risit the child within this jurisdiction. 

5. Same- 

The rule that the removal from the State of a child whose cui;tody is a t  
issue will not be permitted is not an absolute or arbitrary principle and 
may be departed from when i t  is clearly manifested that the welfare of 
the child requires it. 

APPEAL by respondents Nettie DeFord, Cynthia DeFord Adams, and 
Sgt. Lyman DeFord, from Carr, J., September, 1945. From JOHSSTON. 

Proceeding instituted in  the juvenile court of Johnston County to 
determine the custody of James Lyman DeFord, an  infant seaen years 
of age. 

Petitioner, Mrs. Elizabeth B r o ~ ~ n  Mann, and respondent Lyman 
DeFord, a native of North Carolina, married 25 January, 1935, in  
Louisiana, of which State petitioner was then a resident. DeFord was 
then and is now a sergeant in  the United States Army. On 1 July, 1938, 
James Lyman DeFord, their only child, was born. 

I n  September, 1943, Sgt. DeFord, due to information received, vent  
to Shreveport, La., where petitioner mas then living. H e  found that  his 
wife mas then in jail and his child was in  the custody of the juvenile 
court. The juvenile court awarded him temporary custcdy of his child, 
and he immediately placed i t  with his sister in  Four Oaks, K. C., for  
proper care and attention, and made an  allotment for its support. He 
likewise instituted, in Louisiana, an  action for divorce in  which he 
prayed custody of the child. 
d final decree of divorce was entered 27 September, 1943. The judg- 

ment axarded custody of the infant child to its father, Lyman DeFord. 
Since the divorce, petitioner has married twice and has lived in vari- 

ous places. She now lives with her present husband and his four chil- 
d r e n  in a three-room apartment in  Nederland, Texas. 
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On 10 August, 1945, petitioner came to North Carolina and instituted 
this proceeding in the juvenile court of Johnston County to obtain 
custody of said infant. Respondents were duly notified and the matter 
came on for hearing 20 Sugust, 1945, at  which time, after consideration 
of the evidence, oral and documentary, the juvenile judge found the facts 
and adjudged that the right of custody of the child should remain in 
the father in the home of his sister, Cynthia DeFord Adams, with the 
right in petitioner to visit it within this jurisdiction. Petitioner ap- 
pealed. 

When the cause came on for hearing in the court below i t  was heard 
by consent on the record and transcript of evidence sent up by the juve- 
nile court. The court found certain facts, concluded that petitioner has 
failed to show that she "will establish a home of such permanency as to 
justify the Courl in finding that it would be to the best interests of her 
child at the present time to award the custody of the child to her," and 
ordered "that the said child remain in the custody of Mrs. Cynthia 
DeFord Adams, as agent of his father, Sgt. Lyman DeFord, until ten 
days after the close of the school year 1945-46, at  which time the mother 
of the child will be permitted to take the child to her home wherever she 
Day be liring and keep him in her custody during the vacation time, 
and until ten days before the beginning of the school year 1946-1947 in 
Four Oaks, S o r t h  Carolina, and at that time the father of the child, 
or Mrs. Cynthia DeFord Adams, will be permitted to go to the home of 
the mother wherever she may reside at  that time, and at their expense 
bring the child back to Four Oaks, North Carolina, and keep him during 
the school year 1946-1947, and it is ordered that this interchange of 
custody of the child, that is, that the child shall remain with Mrs. 
Adams as the agent of his father during the school time and with his 
mother during the vacation period, shall continue in effect until further 
orders of this Court. 

"IT IS FGRTHER ORDERED that the mother shall bear the expense of 
taking the child to her home during the vacation period and the father 
shall bear the expense of getting the child and returning him to the home 
of Mrs. Adams, as provided for in this order.'' 

Respondents excepted and appealed. 

C. G. G r n d y  and  H o o k s  LP' X i f c h i n e r  for respondent ,  appellants.  
L y o n  d L y o n  for petit ioner,  appellee. 

BARTHILL, J. T h e n  the court below directed that the infant, James 
Lyman DeFord, remain in the custody of Mrs. Cynthia DeFord Adams, 
its paternal aunt, as the agent of its father, the respondent Lyman 
DeFord, it in effect awarded custody to the father, subject to the pro- 
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vision that the child must be cared for in the home of Mrs. Adams. 
This part of the order entered is in accord with the decisions of this 
Court. Newsome v. Bunch, 144 N .  C., 15 ; I n  re Jones, 153 N. C., 312, 
69 S. E., 217; Latham v. Ellis, 116 N. C., 30; I n  re Lewis, 88 N.  C., 
31; In  re Turner, 151 N. C., 474, 66 S. E., 431; I n  re Fain, 172 N .  C., 
790, 90 S. E., 928; I n  re TenHoopen, 202 N. C., 223, 162 S. E., 619; 
Patrick v. Bryan, 202 N.  C., 62, 162 S. E., 207. 

The court below, however, after awarding custody to the father, im- 
posed a condition which permits the petitioner to take the child to her 
home in Texas, or wherever else she may then be residing, and to keep 
him during the summer and imposed upon the father the duty and 
expense of going for and returning it to North Carolina each year just 
prior to the fall session of school. It is to this part of the order the 
appellants except. The exception is well founded and must be sustained. 

The final judgment or decree is the end for which jurisdiction is 
exercised and it is only through the judgment and its execution that the 
power of the court is made efficacious and its jurisdiction complete. 
21 C. J. S., 35 (see. 21). 

"The existence of this power of a court over its judgments and proc- 
esses is absolutely necessary in order to prevent the abuse of process and 
the oppression of suitors. . . ." 14 Am. Jur., 374. 

Therefore a court will not adjudicate where i t  cannot enforce the 
adjudication, or turn its suitors over to another tribunal to obtain jus- 
tice, or vest the losing litigant with the power to defeat the jurisdiction 
of the court and thus nullify the relief granted the successful suitor, or 
enter a decree by the very terms of which it will be divested of jurisdic- 
tion and left powerless to compel obedience. Central National Bank v. 
Sfevens, 169 U. S., 432, 42 L. Ed., 807; Knox Co. v. Aspinwall, 24 
How., 376, 16 L. Ed., 735; Bankers' Trust Co. v. Greim, 147 Atl., 290 
(Conn.), 66 A. L. R., 726; 14 Am. Jur., 379. 

Hence, in a proceeding of this nature, in the absence of unusual cir- 
cumstances, a court should not enter an order which permits the infant 
to be removed from the State by one to whom unqualified custody has not 
been awarded. Harris v. Harris. 115 N. C., 587; I n  re Turner, 151 
N. C., 474, 66 S. E., 431; Page v. Page, 166 h'. C., 90, 81 S. E., 1060; 
Page v. Page, 167 N.  C., 350, 83 S. E., 627; Walker v. Walker, 224 
N.  C., 751. 

I t  is axiomatic that courts have no extraterritorial jurisdiction. 21 
C. J. S., 141. I t  follo~vs that so soon as the petitioner, under the per- 
mission granted in the order entered in the court below, takes the child 
to the State of Texas, the power of the courts of this State to exercise 
further control over the infant would be ousted. The courts of Texas 
would acquire jurisdiction and the decree awarding custody to respond- 
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ents would be rendered wholly ineffectual. I n  r e  A lderman ,  157 N .  C., 
507, 73 S. E., 126; Wilson v. Elliott, 96 Tex., 472. 

"It does not appear that the mother . . . is in anywise more suitable 
than the father. The father is domiciled in this State; the mother is a 
nonresident. Under these circumstances, unless more shall appear, the 
custody should remain with the father. The Court certainly would not, 
upon these facts, award the custody to a person out of the State. To 
award the custody alternately to the father and the nonresident mother 
mould be to place the child out of the jurisdiction of the Court, so that it 
would be impossible to enforce so much of the decree as directs the 
return of the child to the father after the specified time. . . . The Court, 
under special circumstances, may allow an infant ward to go out of its 
jurisdiction but i t  will not abdicate its functions. . . ." Harris v. 
Harris, supra.  

The rule that the removal from the State of a child whose custody is 
at  issue will not be permitted is not an absolute or arbitrary principle 
and may be departed from when it is clearly manifested that the welfare 
of the child requires it. 

The petitioner relies upon In re  Means ,  176 N.  C., 307, 97 S. E., 39, 
which fairly represents a line of decisions to this effect. But nothing 
there said is out of harmony with our conclusion here. There the matri- 
monial domicile was in Rhode Island. The father, having separated 
from his wife, surreptitiously took the child and brought i t  to North 
Carolina. The mother instituted a proceeding here to obtain custody. 
I t  was found as a fact that she was a fit person to have custody of the 
infant and could offer i t  many of the advantages of life in a modern 
home surrounded by the conveniences and comforts of life, and that the 
father, a fugitive from justice, was not a suitable custodian. Under 
these unusual circumstances custody was awarded to the petitioner. I n  
so doing the court fully executed its judgment. 

So much of the judgment below as permits the mother to take the 
infant out of the State must be stricken. I n  lieu thereof the court, in its 
discretion, may make provision for the mother to visit her child under 
conditions similar to those imposed by the judge of the juvenile court. 

Xodified and affirmed. 
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STATE r. HESRT GIBSOK AKD AUBREY GIBSOS. 

(Filed 20 March, 1946.) 
1. Criminal Law § S-- 

Where there is plenary evidence that the defendants acted in concert in 
the commission of the offenses charged, each is equally guilty. 

2. Burglary § 11: Trespass 10-Evidence held insufficient on charge of 
attempt to commit burglary b u t  sufflcient on  charge of forcible trespass. 

The evidence tended to show: Some two weeks after a previous alterca- 
tion defendants again met the caretaker of the premises in question, and 
another altercation and scuffle ensued, and the caretaker ran from de- 
fendants, eluded them, and returned to the premises. Defendants then 
obtained shotguns. and set out to find the caretaker. I t  was then late a t  
night. They came near the main house, fired a shot in i ts  vicinity, and 
then came up to the house, cursing, and calling to the caretaker to  come 
out. One of them shook one of the doors of the house. The caretaker's 
wife went to one of the doors, opened it ,  and one of defendants came to 
the door, and she informed him that the mistress of the house was there, 
and requested quiet so as not to disturb her. Defendants continued curs- 
ing and one of them pushed against the door. The caretaker's wife closed 
it by force. The mistress of the house, aroused by the noise, turned on 
the lights and called the sheriff, and defendants left within fifteen min- 
utes. Held: The evidence is insuficient to be submitted to the jury on the 
charge of attempt to commit burglary, but was sufficient on the charge of 
forcible trespass, and defendants' demurrer to the e~idence on the latter 
charge was properly overruled. 

3. Trespass § 10- 

I t  is not necessary to constitute the crime of forcible trespass or forcible 
entry that the owner should have made vocal protest to the entry, it  being 
sufficient if the aggressors have knowledge, however acquired, that  their 
entry is against the will of the owner, and the manner and purpose of the 
invasion, the show of force, and the conduct of the offenders, is of such 
intimidating character a s  to put the occupants in fear and make it  ap- 
parent that the ordinary means of resisting trespass would be ineffectual. 
G. S., 14-126. 

APPEAL by defendants f rom Pless, J., a t  November Term, 1945, of 
CASWELL. 

T h e  defendants were tried unon  five bills of indictment, fo r  offenses 
growing out of the  same or interrelated transactions and consolidated f o r  
the  purpose of t r i a l :  T w o  f o r  assault with a deadly weapon, one f o r  
kidnapping, one f o r  attempted burglary, a n d  one for  forcible trespass. 
T h e y  were convicted on the  charges of attempted burglary and forcible 
trespass, and  acquitted on the  others. 

T h e  evidence f o r  t h e  S ta te  tends t o  show as follows: 
Mrs. Marshal l  owned a country place i n  Caswell County, consisting 

of extensive grounds, containing the  home, a near-by house occupied by 
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the caretaker, Jake Lowndes, and his wife and daughter, and a lake upon 
a small stream running through the property, which extended something 
like half a mile from the head of the lake ppstream, and a quarter of a 
mile downstream below the dam. 

Mrs. Marshall's husband was in the service of the United States, and 
was, at  the time, Governor of Saipan under the Military, or Naval, 
occupation. Mrs. Marshall occupied the house a t  intervals, and when 
there Jake Lowndes and his wife stayed in the house in the servants' 
room, the latter as maid. 

Some two weeks before the occurrences named in the indictments, the 
defendants had formed and expressed considerable ill feeling against 
Jake Lowndes because the latter had set nets at  the head of the lake and, 
as they contended, stopped the run of the fish. They came by the Lowndes 
home, asked him out to the feed barn and wanted to know when "those 
damn fish were going to start running," and in leaving one of them said, 
"If you don't let me know when those fish start running, I 'm going to 
raise hell." 

On the night of the alleged occurrences made the subject of the indict- 
ments, Lowndes went to a neighboring store, and the defendants, with 
two boys, came up. I t  developed that they were going fishing. 

There was considerable drinking of beer and wine, and Lowndes, at 
the invitation of defendants, rode with them in the direction of his home, 
all getting out of the car when they reached the home of defendants, on 
the way. The defendants walked on some distance with Lowndes. On 
the way there was a brawl amongst them, in which one of the defendants 
threw Lowndes to the ground and fell upon him, using profanity toward 
one of the boys who sought to interfere. Lowndes found it necessary to 
run in  the direction of his home, and pursued by the defendants, finally 
evaded them. Later, arriving at his home, he found that his wife had 
gone up to Nrs. Marshall's, and followed her there. 

Two boys, James Winstead and Ernest Hensley, testified that they 
were passing on the road, near the Marshall place, and that the defend- 
ants beset them on the way, and with profanity and at  the point of guns 
(two shotguns) forced them to go with them first to Lowndes' house and 
then to the Marshall premises to call out Lowndes, whom Aubrey said 
they intended to kill. Henry said he had the "trick in his hands," 
referring to the shotgun. 

The defendants went to Lowndes' home and searched it for him. They 
were told that Lowndes had gone up to Mrs. Marshall's, and followed 
him there. Here the two boys, after having witnessed much of what 
took place there, managed to get behind a hedge and escaped. 

James Moore, witness for the State, testified: (R., p. 24.) 
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('1 know Aubrey Gibson, Henry Gibson and Jake Lowndes. I was 
there on the night of the 18th of March. It was on Saturday night. 
While I was there that night Aubrey and Henry and James Winstead 
and Ernest Hensley come there. James Winstead come in. James 
Winstead was in front and Mr. Aubrey was behind him. They did not 
knock before they came in. Jake's daughter was in  the room with me, 
two or three children were there. There was a screen door over the 
main door. I t  was closed. Aubrey had a gun with him. He  didn't do 
anything with i t  when he come in the house. He  said he wanted to see 
Jake. I told him where I thought Jake was. That he had gone up to 
Mrs. Marshall's house. H e  stayed there about three minutes, I reckon. 
H e  looked around in the other room. I heard no conversation between 
them. I heard them say they were going up to Mrs. Marshall's house. 
Mr. Aubrey said that." 

Ernest Hensley, witness for the State, testified as follows : (R., p. 16.) 
"When we got to Mrs. Marshall's we walked up there and around to 

the back, and when we got around to the back door they called Jake. 
I don't remember which one did the calling. H e  answered and they told 
him to come out there, they wanted to speak to him a minute. H e  told 
them he was coming out and about that time Mr. Henry walked around 
to the back door and James broke and run. Mr. Aubrey throwed the gun 
on him and told him if he run he would shoot him. James stopped and 
come back. Mr. Henry walked to the door and was shaking the door. 
And Mr. Aubrey and myself was standing on the side of the house and 
he walked up to the well and told me to stand back and this is when I 
got a chance to run. The well is about 4 or 5 yards from the door. The 
well is almost at  the door. That is the door that Henry was shaking. 
Mrs. Marshall had hedges planted around there and I slid behind them 
and got away. H e  was just shaking the door. I don't know what part 
of the house this door opens into. I have never been in it. Henry was 
shaking the door." 

Beatrice Lowndes, witness for the State, testified (R., pp. 17-18) that 
she had gone up to the Marshall place and gone to bed. 

"Jake was out, but I knew he would come up there too, because she 
didn't have anyone to stay with her. I imagine I went to sleep and 
Jake come in in a little while and set down. He seemed to have mud 
on his shoes and he was cleaning his shoes and while he was cleaning his 
shoes we heard a shot and Jake says, 'Did someone shoot?' and I said, 
'Sounds like it.' H e  got up and went out of doors. When he goes out 
he looks around and comes back in and goes to bed. All at  once we was 
aroused by a loud noise coming around the house; someone was talking 
very loud, and saying things, and I wondered who it could be. I couldn't 
hear in the house and I said, 'Jake, who can that be at  this time of 
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night?' I thought, myself, i t  was someone who didn't know Mrs. Mar- 
shall was in. 'Well,' I says, 'maybe someone don't know Mrs. Marshall 
is in.' And I said I would go to the door and speak to them and tell 
them Mrs. Marshall was home. I opened i t  and someone come up to the 
door and I said, 'Be quiet, Mrs. Marshall's here and don't disturb her, 
please,' and as I said that he come and pushed it, and he says, 'I don't 
care about Mrs. Marshall.' I didn't know what he meant to do. It 
frightened me very much and I pushed the door together and fastened 
it. So then I rushed to let Mrs. Marshall know that someone was coming 
in  the house, as I rushed through to the part where she was staying I 
met her coming. She had heard all the noise herself and was coming 
down. She didn't know what i t  was all about either, and she was putting 
on the lights and they departed somewhere. 

"He pushed with all his force to come in and I pushed i t  together. 
I'm talking about Mr. Henry-Henry Gibson. I heard cursing around 
there; Mr. Henry was doing it when he came up on the step. H e  said, 
'I don't give a damn if she is here,' and he says, 'Where is she?' H e  
didn't say anything further, and I closed the door. He  had a gun but 
he was pushing. I never seen the gun pointed towards the door; he had 
the gun to his side and was pushing the door. There is nothing that I 
know about this that I haven't told. I couldn't say for sure where the 
gun was fired; the sound of it was near the driveway, sounded like it. 
Mrs. Marshall had just returned from New York that morning and the 
children hadn't arrived. When Mrs. Marshall came down from her room 
she had a shotgun. She made a telephone call. We were all so nervous 
and frightened and we were calling so fast and we finally got connected 
with the Sheriff. The telephone is in the butler's pantry. There is no 
other phone in the house. That is the one she used. She called Sheriff 
Gunn." 

Jake Lowndes, a witness for the State, testified: (R., pp. 18-19,) 
"I stayed in my house about ten minutes and then went up to Mrs. 

Marshall's. That was about 11 :30 o'clock. I went on in, took a seat, 
pulled my clothes off and cleaned the mud off. About twenty minutes 
after I got there I heard a shot. I couldn't tell where it was. I got up 
and went outdoors and didn't see anything and didn't hear anything. I 
then went back to the servant's room. I didn't go to bed right then until 
after the boys came. I didn't hear nothing else after they left. They 
were coming around the house when I first heard them and got around 
to the window. I could tell who it was after they called me. I t  was the 
Gibson boys, Henry and Aubrey. They told me to come out there, and 
I said, 'Who is that?' and they said, 'You know who it is, dammit, come 
out, and I want to speak to you.' I told them, 'All right.' But my wife 
got to the door before I did, and told them they were making too much 
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noise, they would disturb Mrs. Marshall. She was at the door when 
Henry come up pushing against it. I didn't hear any knocking at  the 
door. I could see Henry but I didn't see anybody else. I couldn't hear 
what he said to my wife as he came up to the door. And that is all I 
know about it." 

I n  addition to this, Lowndes testified the defendants had no guns at 
the time he accompanied them from the store. 

Mrs. Helen Marshall, witness for the State, testified (R., pp. 19, 20, 
21) that she was a t  her home alone, with the exception of Jake and his 
wife, who vere in the maid's room: 

". . . I heard a shot. . . . I t  sounded near the garage. When I heard 
the shot, I tried to settle back in bed and I guess i t  was about ten min- 
utes, probably fifteen, and then I thought I heard voices out back of the 
garage, and I got up and stood in the French doors in the dark, and I 
saw four figures behind the back wall, and just as I looked out there one 
of the figures broke and tried to run away from the others, and this 
voice, with perfectly dreadful profanity, cursed him and said if he ran 
he would be shot. And then I heard somebody say, still with these filthy 
curses-I never heard such profanity in my life. H e  went on to say, 
'Well, if he doesn't open the door we will blow it in,' and with that I 
realized I had a shotgun there with two shells and that was all I had. 
. . . I took the gun downstairs with me and had i t  beside me at the 
telephone, and when I was calling the sheriff I said, 'If they come in 
the house, I am the one that is going to shoot them.' I was very fright- 
ened. The figure who tried to run came back. H e  broke away. He 
cursed him and called him, 'James, if you don't come back here I'll blow 
your black head off.' H e  came right back. When I got down to the 
telephone, I said, 'Well, what in the world is this?' I said, 'Somebody is 
trying to break in the back door. I will t ry  to get the sheriff. If I 
don't get the sheriff, I will just have to shoot whoever it is.' Of course, 
flashing the light on upstairs seemed to have frightened them quite 
severely. They were still there around the back door when I got to the 
telephone. They probably heard me yelling to the sheriff on the tele- 
phone. I couldn't hear whether they were using obscene language. X y  
room was all open. The well is about as far  from here to the post. . . . 
I should say it was about 15 minutes between the time that I first dis- 
covered them until the time they left. He had obviously tried the kitchen 
door when he made the statement, 'If he doesn't open i t  we'll blow i t  in,' 
with the profanity that goes with it.'' 

Sheriff Gunn testified: (R., p. 24.) 
"On the night of the 18th of Narch I was called by Mrs. Marshall. 

Well, I had gone to bed when the phone rang. I went to the phone and 
i t  was somebody that looked to me like they were in distress. They said, 
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'Come quick,' somebody was about to break in their house. I finally left 
her talking. When I arrived down there she was pretty nervous. I did 
not find the Gibson boys there. We looked around and found some 
tracks that went out by the wood house. I t  had been raining that night. 
. . . I hung up the telephone in the lady's face while she was still 
talking." 

The defendants put on evidence in contradiction. Henry Gibson ad- 
mitted that he got the gun from home after the scuffling incident, but 
said Lowndes had hit him with a bottle, and he knew nothing more until 
he found himself at  Mrs. Marshall's with the gun in his hands. He said 
his wife told him she tried to keep him from getting it. The defendants 
testified they were hunting Lowndes to find out why he had hit Henry. 
They denied substantial parts of the State's evidence. 

The defendants at  apt times demurred to the evidence and moved for 
judgment of nonsuit. 

The jury returned a verdict of guilty as to each defendant on the 
indictments for forcible trespass and attempted burglary, and acquitted 
them on the other charges. From the ensuing sentences both appealed. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

P. W .  Glidewell, Sr., and R. T .  Wilson for defendants, appellants. 

SEAWELL, J. The appeal of defendants poses the question whether 
the evidence was sufficient to go to the jury upon either of the offenses 
of which they were found guilty, and as to either of defendants. However, 
there was sufficient evidence that they acted in concert throughout the 
transactions culminating in the indictments, and the cases may be dis- 
cussed without distinction as to their participation. 

The Court is of the opinion that the evidence on the charge of at- 
tempted burglary is not sufficient to be submitted to the jury. The judg- 
ment overruling the demurrer to the evidence and declining the motion 
for judgment as of nonsuit is therefore, as to that charge, reversed. 

The evidence relating to the charge of forcible trespass was properly 
submitted to the jury. The objection of the appellants seems to be that 
the proof of the offense fell short of the accepted definitional standards 
in that the defendants were not ordered from the premises, or, at least, 
that the occupants or owner did not exhibit that ordinary firmness in 
resisting the aggression, which, unavailing, might give rise to an infer- 
ence of force. 

Forcible trespass, using the term as the equivalent of forcible entry 
under the statute, does not at all times, and under all circumstances, 
require the vocal protests of the owner of the invaded premises to get into 
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the category of punishable offenses. The manner and purpose of the 
invasion, the show of force, conduct calculated to intimidate the owner 
or lead to a breach of the peace, and the knowledge on the part of the 
aggressor, however acquired, that the invasion is against the will of the 
owner, are circumstances to be considered. G. S., 14-126 ; S. v. Oxendine, 
187 N. C., 658, 122 S. E., 568; S. v. Fleming, 194 N. C., 42, 138 S. E., 
342; S. v. Tyndall, 192 N. C., 559, 135 S. E., 451; S. v. Burp, 196 N. C., 
164, 145 S. E., 23; S. v. Davenport, 156 N.  C., 596, 72 S. E., 7 ;  S. v. 
Pollok, 26 N .  C., 305; 8. v. Jacobs, 94 N.  C., 950. 

There does not seem to be any other reasonable conclusion than that 
the conduct of the defendants from the moment they entered the premises 
until they finally left was of such a lawless and intimidating character 
as to put the occupants of the premises, and especially the owner, Mrs. 
Marshall, in a state of extreme fear, and to make the ordinary means of 
resisting trespass unavailable. 

On the charge of forcible trespass and as to each defendant, the order 
overruling the demurrer to the evidence was proper, and we find no error. 

On the charge of attempt to commit burglary, 
Error  and reversed. 
On the charge of forcible trespass, 
No error. 

STATE v. THOMAS B. HART. 

(Filed 20 March. 1946.) 

1. Criminal Law 79- 

Exceptions not set out in appellant's brief and in support of which no 
reason or argument is stated or authority cited are deemed abandoned. 
Rule 28. 

2. Homicide 4c- 
No rule as to the length of time necessary for the mental processes of 

premeditation and deliberation can be laid down, it being sufficient if a 
fixed design to kill is formed and thereafter such intent is executed, 
however soon or  late. 

3. Homicide 3 25- 

Testimony of a witness that defendant got a shell, showed it to the wit- 
ness and stated "this is Miss Margie's (the deceased) dose," and later 
stated that he had shot deceased through the head, and testimony of 
another witness that defendant stated that he was going to kill "everyone 
there" i s  held sufficient to be submitted to the jury on the question of 
premeditation and deliberation. 
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Criminal Law §§ 57, 810- 

In order for  defendant to be entitled to a new trial as a matter of right 
for the reason that an officer acting as custodian of the jury was a witness 
for the State, defendant must show actual prejudice, and in the instant 
case the findings of the trial court disclose a full investigation without a 
finding of prejudice, and therefore its refusal to grant defendant's motion 
for a new trial is not held for error. 

Criminal Law 8 81- 

The findings of the trial court upon defendant's motion for a new trial 
on the ground that an officer acting as custodian of the jury was also a 
witness for the State, are conclusive on appeal. 

APPEAL by defendant from Burgwyn, Special Judge, at October Term, 
1945, of HALIPAX. 

The defendant was indicted under two bills of indictment, one charg- 
ing him with the murder of Marjorie Blackwood and the other with 
the murder of A1 Preston Blackwood. Without objection, the two 
indictments were consolidated for the purpose of trial. The defendant 
was convicted of murder in the first degree upon the bill of indictment 
charging him with the murder of Marjorie Blackwood, and convicted 
of murder in the second degree upon the bill of indictment charging him 
with the murder of A1 Preston Blackwood. Upon the conviction of first 
degree murder of Marjorie Blackwood the court entered judgment of 
death, and the defendant appealed, assigning errors. No appeal was 
taken by defendant from the conviction of him of second degree murder 
of A1 Preston Blackwood. 

Attorney-General McMuilan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

E. L. Travis and W.  Bernard Allsbrook for defendant, appellant. 

SCHEXCK, J. There are many exceptions noted in the record which 
are not set out in the appellant's brief, or in support of which no reason 
or argument is stated or authority cited. These exceptions are taken as 
abandoned, Rule 28, Rules of Practice in the Supreme Court, 221 N. C., 
562. I n  fact, only two exceptions are set out in the appellant's brief, 
and therefore only these two exceptions will be referred to in  the opinion 
of the Court. They are Exception No. 5, which relates to the court's 
refusal to grant defendant's motion for judgment as in case of nonsuit 
as to the charge of murder in the first degree; and Exception No. 7, 
which relates to the court's refusal to grant defendant's motion to set 
aside the verdict and order a new trial upon the ground that it was 
improper. unfair and prejudicial due to a witness for the State serving 
as oE:w of the jury. 
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Under Exception No. 5 ,  the appellant says in his brief: "The defend- 
ant, at the close of the State's evidence, made motion of nonsuit as to 
murder in the first degree, the motion was overruled and defendant 
elected not to offer any evidence." The defendant challenges the sufi- 
ciency of the evidence to take the case to the jury as to the charge of 
murder in the first degree, because all of the evidence tends to shorn that 
he and the deceased got into an argument and he (defendant) killed her 
(deceased) within a space of fifteen or twenty minutes ; that the evidence 
shows there was no premeditation and deliberation, and that the killing 
was under the influence of passion suddenly aroused, and the intent to 
kill, if any, was formed simultaneously with the act of killing. 

As tending to show that defendant was not acting solely under the 
influence of-passion suddenly aroused, the State's witness, Christine 
Blackwood, testified: "He (defendant) got one shell and said 'This is 
Miss Margie's dose' when he showed me the shot," and later the same 
witness testified the defendant said "Yes, I shot Margie through the 
head." The witness George Ed Blackmood testified : "Thonias Hart was 
in there with me and said he was going to kill every one there." This 
testimony, together with other evidence in the record tending to show 
that the defendant obtained the nun and shells and had them in his 

u 

possession before shooting the deceased, was, in our opinion, sufficient to 
overcome the defendant's motion to nonsuit the charge of premeditation 
and deliberation. 

". . . the law does not lay down any rule as to the time that must 
elapse between the moment when a person premeditates or reaches a 
determination in his own mind to kill, and the moment when he does the 
killing, as a test. I t  is not a question of time. I f  the determination is 
formed deliberately and upon due reflection it makes no difference how 
soon afterwards the fatal resolve is carried into execution. So, where 
one forms a purpose to take the life of another and weighs this purpose 
in his mind long enough to form a fixed design or determination to kill 
at  a subsequent time, no matter how soon or how late, and pursuant 
thereto kills, this would be a killing with premeditation and deliberation 
and would be murder in the first degree." 8. 7;. Wise, 225 K. C., 746 
(748)) 36 S. E. (2d), 230. Applying the law as here enunciated, we are 
of the opinion that there was at least some evidence, enough to be sub- 
mitted to the jury, upon the question of premeditation and deliberation, 
and this is the only question presented to us on the motion to nonsuit. 
Whether such evidence was sufficient to convince the jury beyond a 
reasonable doubt as to the existence of premeditation and deliberation 
was for the jury. Hence this exception, Xo. 5, is not tenable. 

Under Exception S o .  7, the appellant says in his brief: ((The defend- 
ant contends that the Court erred in refusing and overruling the defend- 
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ant's motion to set aside the verdict and order a new trial upon the 
grounds that it was improper, unfair, and prejudicial error for a witness 
for the State, who was sworn and testified as such, to be sworn and serve 
as officer of the jury trying the case. J. A. Draper, a Deputy Sheriff 
of Halifax County, mas sworn and served as officer of the jury trying 
the defendant's case, and the said J. A. Draper was also a witness for the 
State, and was sworn and testified as such, against the defendant. While 
it is admitted that the Court was inadvertent, at the time of tendering 
and swearing the witness, that he was the officer of the jury trying the 
case, and that the same was overlooked by counsel for the fjtate and for 
the defendant, it is strongly argued that the same was improper and 
unfair to the defendant, and constituted prejudicial error." 

This assignment of error poses the question: Does the fact that an 
officer, who was sworn and served as the "officer of the jury," was a 
witness for the State in the trial of the case, although no objection was 
made thereto at the time he was so sworn and tendered as a witness, 
entitle the defendant, as a matter of right, to have a verdict adverse to 
him set aside and a new trial awarded him? Similar questions have 
arisen in other jurisdictions, but so far  as we can ascertain have never 
been presented to this Court. The decisions by the various courts have 
not been in accord, but we are now of the opinion that the weight of 
authcrity is to the effect that an officer is not necessarily disqualified from 
acting as custodian of a jury in a criminal case because he happens to be 
a witness in the case. It is our opinion, and we so hold, that actual preju- 
dice must be shown before the result of the trial can be, as a matter of 
right, disturbed. 

I n  North Carolina, in instances when the contention was made by the 
defendant that the jury has been improperly influenced, i t  has been held 
that it must be shown that the jury was actually prejudiced against the 
defendant, to avail the defendant relief from the verdict, and the findings 
of the trial judge upon the evidence and facts are conclusive and not 
reviewable. 8. v. Hill, 225 N. C., 74, 33 S. E. (2d), 470; 8. 21. DeGraf- 
fenreid, 224 N. C., 517, 31 S. E. (2d), 523. 

The question of the qualification of the officer of the jury, one J. A. 
Draper, a witness for the State, was brought to the attention of the 
court for the first time when defendant's motion to set the verdict aside 
and for a new trial was lodged, and the court immediately instituted an 
investigation into the status and actions of J. A. Draper, and found that 
(1) J. 3. Draper was last witness for the State, (2)  that the name of 
Draper did not appear on the bill of indictment, nor was he subpoenaed 
as a witness, (3) that his testimony was largely cumulative and in no 
wise prejudicial to the defendant except as it was cumulative of other 
testimony theretofore offered to the State in corroboration, (4)  that the 
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court was inadvertent at the moment of the tendering and swearing 
J. A. Draper a witness that he was an officer over the jury, and the 
matter was entirely overruled (overlooked) by both counsel for the State 
and for the defendant, (5) that the court had the court stenographer 
furnish him with a copy of the testimony of J. A. Draper, and (6) that 
evidence of J. A. Draper was taken as the last witness for the State. 

I t  would appear from the foregoing that there is no finding by the 
trial judge of any action of Draper prejudicial to the defendant in  the 
trial. When it appears only that there was opportunity whereby to 
influence a jury, but not that the jury was influenced, mere "opportunity 
and chance for it, . . . a new trial is in the discretion of the presiding 
judge." 8. v. Brittain, 89 N. C., 481 (505) ; 8. v. Tilghrnan, 33 N. C., 
513. 

Since no prejudice to the defendant has been shown, and since the 
findings of the trial judge are conclusive, we are of the opinion, and so 
hold, that the assignment of error No. 7 is untenable, though the practice 
of allowing an officer, who was a witness for the prosecution, to be sworn 
and serve as the "Officer of the Jury" is not to be commended. 

No  error appearing on the record, the judgment below is affirmed. 
N o  error. 

(Filed 20 March, 19.16.) 
1. Partition 55 5a, 5& 

Where, in a proceeding for partition, a respondent pleads sole seizin 
of a part of the locus under a deed from the common ancertor, and peti- 
tioners attack the validity of the deed. and the matter is transferred to 
the civil issue docket for  trial during term, G. S., 1-399, the proceeding, 
for all practical purposes, is converted into an action to try title, \ ~ i t h  the 
burden on petitioners to show title by tenancy in common as alleged. 

2. Appeal and Error 5 + 
An appeal ex necessitate rests upon the theory of trial in the lower 

court. 

3. Trial 5 39- 

A verdict may be given significance and correctly interpreted by refer- 
ence to the pleadings, the facts in evidence, admissions of the parties, 
and the charge of the court. 

4. Partition 8 5f- 
I n  this proceeding for partition a respondent pleaded sole seizin of a 

part of the locus under a deed from the common ancestor. Petitioners 
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attacked the deed on the ground of undue influence, and the proceeding 
was transferred to the civil issue docket for trial. Petitioners conceded 
that unless respondent's deed was obtained by nndue influence it conveyed 
the locus in quo. The sole issue submitted was whether respondent's deed 
mas obtained by undue influence. Held: A negative answer to the issue, 
interpreted in the light of the pleadings, admissions and theory of trial, is 
sufficient to support the judgment that the respondent is the owner of that 
portion of the land in question. 

5. Deeds § 2c- 

No presumption of undue influence arises from the mere relatioaship in 
a conveyance from a parent to her child, and when the evidence discloses 
only that each lived in her own home and the mother managed her own 
affairs, and the daughter helped her mother in the mother's old age. the 
evidence is insufficient to show any confidential or fidnciary relationship 
between them which would give rise to a presumption of fraud or undue 
influence. 

APPEAL by petitioners from Carr, J., a t  Xovember Term, 1945, of 
JOHKSTON. 

Petition to sell land for partition. 
I t  is alleged that  the feme petitioners and respondents, as the only 

children and heirs a t  law of Susan Jernigan, deceased, are tenants in 
common by inheritance of a tract of land in  Johnston County, contain- 
ing 88% acres, which their mother left undevised a t  the time of her 
death, 27 October, 1943. 

Thk respondent; denied the cotenancy and pleaded sole seizin, R. A. 
Jernigan to  par t  of the land under deed from his father and mother, and 
Minnie (Jernigan) Raynor to  the remainder, consisting of 42% acres, 
under deed executed by her widowed mother 26 May, 1941, and registered 
the same day. 

The petitioners replied and attacked the validity of both deeds on the 
ground of alleged undue influence in their procurement. The claim of 
R. A. Jernigan was settled by consent judgment. The  case was then 
tried out on the issue raised by the feme respondent's plea. 

The  jury returned the following verdict : 
"1. Was the execution of the deed from Susan Jernigan to  Minnie 

Raynor, dated N a y  26, 1941, procured by undue influence exerted by the 
said Ninnie Raynor upon the said Susan Jernigan as alleged in the 
plaintiffs' pleadings 2 Answer : No." 

From judgment on the verdict adjudging the respondent, Minnie 
Raynor, to  be the owner of the 42% acres in question, the petitioners 
appeal, assigning errors. 

Parker & Lee for petitioners, appellanfs. 
Wellons, Martin & Wellons for respondent, appellee. 
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STACY, C. J. The first question arises upon the challenge to the suffi- 
ciency of the record to support the judgment. 

The petition to sell the land for partition among the alleged tenants 
in  common was duly filed with the Clerk of the Superior Court of 
Johnston County on 20 April, 1945. The feme respondent denied the 
cotenancy and pleaded sole seizin to a part of the land under a deed from 
the common ancestor, dated 26 May, 1941. The petitioners replied and 
attacked the validity of respondent's deed. The matter was transferred 
to the civil issue docket for trial during term as in other special pro- 
ceedings. G. s., 1-399. For all practical purposes, this converted the 
proceeding into an action to try title to the land claimed by the respond- 
ent, with the burden on the petitioners as in ejectment. Gibbs v. Higgins, 
215 N. C., 201, 1 S. E. (2d), 554; Bailey v. Hayman, 218 N .  C., 175, 
10 S. E .  (2d), 667; S. c., 222 N .  C., 58, 22 S. E. (2d), 6 ;  Ditmore v. 
Rexford, 165 N .  C., 620, 81 S. E., 994; McIntosh on Procedure, 1060. 
Specifically, the burden was on the petitioners to show title as alleged, 
i.e., title by tenancy in common. Sipe v. Herman,, 161 N .  C., 108, 76 
S. E., 556; Alexander v. Gibbon, 118 N. C., 796, 24 S. E., 748; Huney- 
cutt v. Brooks, 116 N. C., 788, 21 S. E., 558. See Bailey v. Hayman, 
220 N.  C., 402, 17 S. E .  (2d), 520. 

When the petitioners offered the respondent's deed in evidence for 
purpose of attack, Higgins v. Higgins, 212 N.  C., 219, 193 S. E., 159, 
and failed to make good the attack, they thereby fell short of showing 
the alleged tenancy in common. Huneycutt v. Brooks, supra. I n  fact, 
they regarded it as showing just the reverse. And while the issue sub- 
mitted to the jury deals only with the allegation of undue influence in 
the procurement of respondent's deed, the verdict seems sufficient to sup- 
port the judgment when considered in the light of the record and the 
theory of the trial. McReel v. Holloman, 163 N .  C., 132, 79 S. E., 445. 
I t  is stated in the case on appeal that, after a consent judgment was 
entered as to R. A. Jernigan, "the question of the sufficiency of the 
deed to Minnie Raynor . . . was left to be tried." This was the battle 
ground selected by the petitioners and accepted by the respondent. Shipp 
v. Stage Lines, 192 N .  C., 475, 135 S. E., 339. Having thus proceeded 
in the trial court, the appeal ex necessitate rests upon the same premise. 
Simons v. Lebrun, 219 N.  C., 42,12 S. E. (2d), 644; Gorham v. Ins. Co., 
214 N. C., 526, 200 S. E., 5 ;  Apostle 1:. Ins. Co., 208 N.  C., 95, 179 
S. E., 444. 

I t  is the rule with us, both in civil and criminal actions, that a verdict 
may be given significance and correctly interpreted by reference to the 
pleadings, the facts in evidence, admissions of the parties, and the charge 
of the court. Pierce v. Carlton, 184 N. C., 175, 114 S. E., 13; Rannan 
v. Assad, 182 N .  C., 77, 108 S. E., 383; Howell v. Pate, 181 N .  C., 117, 
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106 S. E., 454; Reynolds v. Express Co., 172 N. C., 487, 90 S. E., 510; 
Bank v. Wilson, 168 N. C., 557, 84 S. E., 866; 8. v. Cody, 224 N. C., 
470, 31 S, E .  (2dj, 445; S. v. Morris, 215 N.  C., 552,2 S. E. (2d), 554; 
8. v. Whitley, 208 N. C., 661, 182 S. E., 338. Tested by this rule, i t  
would seem that the exception addressed to the alleged inadequacy of the 
verdict to support the judgment should be overruled. Pierce v. Carlton, 
supra. I t  was conceded on the hearing, and at  the bar here, that unless 
respondent's deed was procured by overreaching or undue influence, it 
conveys 42%-acre tract. The petitioners say in their brief: "Under 
the rule applicable in an action of ejectment, when an instrument relied 
upon is introduced as part of the chain of title, i t  is then open to attack 
for all purposes on the general issue, regardless of whether the instru- 
ment is introduced by the plaintiff for the purpose of attack. Higgim 
v. Higgins, 212 N .  C., p. 220." The verdict, then, was intended to estab- 
lish, and does establish, the validity of respondent's title. 

Nor is the case of Lester v. Haward, 173 N. C., 83, 91 S. E., 698, 
presently helpful to the petitioners, for, there, the single issue of sole 
seizin was answered against the respondents, without any further matters 
appearing of record to support the judgment quod recuperet. Newbern 
2). Gordol~, 201 N .  C., 317, 160 S. E., 182. 

Secondly, the petitioners contend that they were not allowed the benefit 
of a factual presumption of fraud or undue influence which arises from 
the relationship of the parties, to wit, parent and child. McLeod v. 
Bullard, 84 N .  C., 516; Lee v. Pearce, 68 N.  C., 76; Abbitt v. Gregory, 
201 N .  C., 577, 160 S. E., 898. I n  answer to this position, i t  suffices to 
point out that while the adult daughter acquired the 42% acres of land 
from her mother in 1941, there is no evidence of any confidential or 
fiduciary relation, existing between them at the time, which would give 
rise to a presumption of fraud. Gerringer v. Germ'nger, 223 N. C., 818, 
28 S. E. (2d), 501; I n  re Will  of Atkinson, 225 N .  C., 526; I n  re Craven, 
169 N.  C., 561, 86 S. E., 587. The mother lived in her home; the 
daughter in hers a .quarter of a mile away. The mother managed her 
own affairs; the daughter helped her in her old age. This seems to be 
all. I n  re Craven, supra. "The mere relation of parent and child does 
not raise a presumption of undue influence." Gerringer v. Gerringer, 
supra. 

The law on the subject was announced in Wessell v. Rathjohn, 89 
N.  C., 377, as follows : 

"It  may be that there are cases where a parent conveyed property to 
his child in which the presumption of fact is so strongly adverse to the 
latter, that the court ought to instruct the jury that they ought to find 
against the deed, unless the child shall prove to their satisfaction that it 
was fairly and honestly made; but in such a case, there must be evidence 
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tending to show, not simply that there might have been, but that there 
was maba fides. 

"The relation of parent and child, as to presumptions of fraud and 
the onus of proof to rebut the same, in business transactions between 
them, does not stand upon the same footing as the relation of trustee 
and cestui que t m s t ,  guardian and ward, attorney and client, principal 
and agent, and like relations; it belongs to a different class of fiduciary 
relations, in which the presumption is not so strong, nor does i t  arise 
under the same circumstances. Besides, the presumption is always 
against the party having the superior or dominant position or control; 
and this in the case of parent and child is that of the parent. Lee v. 
Pearce, 68 S. C., 76; Wright v. Hozue, 52 N.  C., 412; Hornh  v. K n o x ,  
87 N.  C., 483 ; McConnell v. Caldwell, 73 N. C., 338; Big. Fraud, 190, 
264, 265 ; Best Presumptions, 43 et seq." 
h careful perusal of the record leaves us with the impression that no 

reversible error has been made to appear. 
No error. 

CEDRIC TOLER, a ~IISOR WITROCT GENERAL OR TESTAMEKTART GCARDIAS, 
APPEARING HEREIN BY HIS DULY APPOINTED SEST FRIESD. LLOYD F. 
TOLER. T. H. 11. SAVAGE. DORA JIAE SAVAGE, DOROTHY IOKE 
SAVAGE AKD BERTHA MAE SAVAGE. A CO-PARTNERSHIP, TRADIR'G AS 

SAVAGE TAXI, 
and 

THURhIAN TOLER. XIXOR WITHOUT GENERAL OR TESTAMENTARY GUARDIAX, 
APPEARIKG HEREIK BT HIS UGLY APPOINTED NEXT FRIEND. LLOYD F. 
TOLER, v. H. 11. SAVAGE, DORA MAE SAVAGE, DOROTHY IOSE 
SAVAGE AND BERTHA 31hE SAVAGE. a CO-PARTSERSHIP. TRADING as 
SAVAGE TAXI. 

(Filed 20 JIarch. 1946. ) 

1 .  Automobiles § 24b: Master and Servant §§ 22b, 2 2 ~ -  
Testimony of a statement made by n partner to the effect that the truck 

inrolred in the collisioii belonged to the partnership, that the drirer n as  
a n  employee and had bee11 uent on a trip to pull a taxi out of '1 

ditch, together with a statement ill the ansners,  introduced in evidence 
by plaintiffs, that the truck inrolrecl ill the accident belonged to defend- 
ant  Dartners, 1s hcld sufficient to be slibmitted to the jury both on the 
question of employment and the question of whether the emplojee was 
;lcting ill the icope of hi< tmployment. 

2. Trial 2%- 
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3. Evidence 8 3 3 -  

In the absence of evidence that a purported municipal ordinance had 
been certified, as required by G. S., 8-5, or  that it had been printed in b001i 
form, as provided in G. S., 160-272, it is not error for the court to exclude 
testimony of the police chief as to the existence and contents of the pur- 
ported ordinance, it being necessary in such instance to produce by the 
proper official the official municipal records to prove the ordinance. 

4. Infants 5 11- 

In an action by a minor to recover for permanent personal injuries, a 
charge on the issue of damages permitting the jury to consider loss or 
decrease of earning capacity during minority as an element of recovery 
must be held fo r  reversible error, since the father is entitled to the serv- 
ices and earnings of his unemancipated child during minority. 

APPEAL by defendants from Carr, J., at October Term, 1945, of 
WAYNE. 

Cedric Toler and Thurman Toler, both minors, by their next friend, 
Lloyd F. Toler, instituted actions for personal injuries against the 
defendants, trading as Savage Taxi. 

The cases were consolidated for trial by consent. 
On 14 January, 1944, about 7:30 p.m., Cedric Toler and Thurman 

Toler were riding on a bicycle on Ash Street in  the City of Goldsboro. 
There was no light on the bicycle, but Thurman Toler was holding a 
flashlight that reflected light in the direction they were riding. The 
evidence further tends to show that the plaintiffs were proceeding along 
the right side of Ash Street near the curb, in an easterly direction, when 
a truck owned by H. M. Savage, and driven by Sonny Savage, his son, 
in the course of his employment for the Savage Taxi, was proceeding in 
a westerly direction on said street. I n  an effort to pass two other cars 
proceeding in  the same direction, Sonny Savage drove the truck over on 
the left side of the street and collided with plaintiffs' bicycle, which 
resulted in serious injuries to the plaintiffs. 

Defendants offered no evidence, but moved for judgment as of nonsuit 
in each case, at  the close of plaintiffs' evidence. The motions were 
overruled. 

Verdicts for plaintiffs and judgments thereon were entered. Defend- 
ants appeal, assigning error. 

Paul B. Edmundson for plaintiffs. 
J .  Paison Thomson for defendants. 

DEKNY, J. The appellants insist the evidence is illsufficient to show 
that Sonny Savage was the agent, servant or employee of the defendants. 
Furthermore, they contend if it be conceded he was the agent, servant or 
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employee of the defendants, the plaintiffs have failed to show that he 
was acting within the scope of his employment at  the time they sus- 
tained their injuries. We do not so interpret the evidence. I n  a con- 
versation with Mr. Lloyd Toler, Mr. H. M. Savage, one of the defendants, 
stated ('He was sorry the accident happened, that i t  was his truck, and 
his boy, and that he had been to Adamsville to pull a taxi out of a ditch." 
Moreover, the answers of the defendants contain the statement that the 
truck involved in the collision was the truck of the defendants, and the 
plaintiffs introduced the statement in evidence. 

We think the evidence, when considered in its most favorable light for 
the plaintiffs, as it must be on a motidn for judgment as of nonsuit, was 
sufficient to carry these cases to the jury. 

The defendants also assign as error the refusal of his Honor to permit 
the Chief of Police of the City of Goldsboro to testify on cross-examina- 
tion as to the existence and contents of a paper-writing which purported 
to be an Ordinance of the City of Goldsboro,.governing the operation of 
bicycles on the streets of the city. This assignment of error cannot be 
sustained. There is no evidence on this record to the effect that the pur- 
ported ordinance has been oertified, as required by G. S., 8-5, or that it 
has been printed and published in book form by the governing body of 
the City of Goldsboro, as provided in G. S., 160-272. I n  the absence of 
a compliance with the above statutory provisions, it is necessary in order 
to prove the existence of an ordinance, over an objection, to produce by 
th; proper official the official records of the city or town, showing its 
passage and the entry on the records of the ordinance itself. S.  v. Razook, 
179 N. C., 708, 103 S. E., 6'7. 

Assignments of error numbered thirty-seven and thirty-eight are based 
on exceptions to the following portions of his Honor's charge: "The 
Court instructs you that a decrease in earning capacity is a proper 
element of damages if you find one's earning capacity has been decreased 
by reason of injury sustained. . . . You would consider compensation 
for pain and suffering, both mental and physical, and any decrease in 
earning capacity, which the plaintiff, Thurman Toler, has sustained." 

These exceptions must be sustained in the case of Thurman Toler. 
He is not entitled to recover for any decrease in earning capacity during 
his minority. His Honor inadvertently failed to instruct the jury cor- 
rectly as to the measure of damages in this respect. I n  the case of Shipp 
v. Stage Lines, 192 N. C., 475, 135 S. E., 339, Stacy, C. J., in speaking 
for the Court, said: "It seems to be the universal holding that an un- 
emancipated infant cannot recover, as an element of damages in an action 
for personal injuries, for loss of time or diminished earning capacity 
during his minority. Hayes v. R. R., 141 N .  C., 195, 31 C. J., 1114; 
Comer v. Lumber Co., 59 W. Qa., 688, 8 Anno. Cas., 1105, and note. 
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The father is entitled to the services and earnings of his minor child so 
long as the latter is legally in  his custody and under his control and not 
emancipated. Floyd v. R. R., 167 N. C., p. 59; Williams v. R. B., 121 
N. C., 512; 29 Cyc., 1623. The charge is defective in that i t  fails to 
limit the plaintiff's recovery to the present worth of a fa i r  and reason- 
able compensation for his mental and physical pain and suffering, if any, 
and for his permanent injuries, if any, resulting in the impairment of 
his power or ability to earn money after reaching his majority. Murphy 
v. Ludowici Gas and Oil Co., 96 Ean., 321, 150 Pac., 581; Cincinnati, 
etc. Ry. Co. v. Troxwell, 143 Ey., 765, 137 S. W., 543." Gillis v. Transit 
Gorp., 193 N. C., 346, 137 S. E., 153; Winchester-Simmons Co. v. 
Cutler, 194 N. C., 698, 140 S. E., 622. 

I n  the case of Cedric Toler, the jury was instructed that he claimed 
no  permanent damages and asked only for reasonable compensation for 
a scar on his forehead and for the pain and suffering resulting from his 
injuries. And no exception was entered to the instructions given in the 
charge on the question of damages, in  the case of Cedric Toler. 

We have examined the remaining exceptions and find them without 
sufficient merit to modify or change the conclusions herein reached. 

We find no error in the trial below in  the case of Cedric Toler. I n  
the case of Thurman Toler, there must be a new trial, and i t  is so ordered. 

I n  the case of Cedric Toler, 
No  error. 
I n  the case of Thurman Toler, 
New trial. 

STATE v. LLOYD WITHERINGTON. 

(Filed 20 March, 1946.) 
Kidnapping §§ 1, & 

Kidnapping is the taking and carrying away of a human being by physi- 
cal force o r  by fraud, done unlawfully or without lawful authority, and a 
charge defining the offense as forcibly taking and carrying away of a 
human being i s  held for error as being incomplete. G. S., 14-39. 

SEAWELL, J., dissents. 

APPEAL by defendant from Carr, J., at November Term, 1945, of 
WAYNE. 

Criminal prosecution upon indictment charging that defendant "un- 
lawfully, willfully and feloniously did forcibly kidnap and carry away 
Mary Simmons against the form of the statute in such case," etc. 

Verdict: Guilty as charged in the bill of indictment. 
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Judgment: Confinement in the county jail for a term of two years 
assigned to work the roads under the supervision of the State Highway 
and Public Works Commission. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General  MciMullan and  Assis tant  Attorneys-General Rhodes ,  
H o o d y ,  and  T u c k e r  for the  S ta te .  

George R. Britt and J .  Fa i son  Thornson for defendant ,  appellant.  

WINBORNE, J. Among the assignments of error brought forward by 
defendant on this appeal is that directed to the following portion of the 
charge given by the court to the jury: "If the State has satisfied you 
beyond a reasonable doubt from the evidence that the defendant on the 
day in question, to wit, the third day of March, 1945, did forcibly take 
and carry away the person of the prosecuting witness, Mary Simmons, 
from her home some-distance from-her home, i t  would be your duty to 
return a verdict of guilty of kidnapping as charged in the bill of indict- 
ment." We think the exception to this charge is well taken in that the - 
definition of the offense, as given, is not complete. 

The statute relating to kidnapping, G. S., 14-39, provides, in pertinent 
part, that "it shall be unlawful for any person . . . to kidnap . . . any 
human being . . ." Thus it appears that the General Assembly in taking 
cognizance of the offense, has not undertaken to define the word "kidna~" 
110; to give it expressly its technical common law meaning. I n  fact, this 
Court in the case of S. v. H a w i s o n ,  145 N.  C., 408, 59 S. E., 867, 
declined to hold as erroneous the refusal of a request for instruction in 
which it was sought to give to the word "kidnap," as used in the statute, 
a technical meaning as at common law. 

The word "kidnap," as defined by Webster, means: "To carry (any- 
one) away by unlawful force or by fraud, and against his will, or to 
seize and detain him for the purpose of so carrying him away." More- 
over, in  American Jurisprudence, the author, in treating of the subject, 
states that "the generally accepted basic element of the crime of kid- 
napping is the taking or detaining of a person against his will and 
without any lawful authority." 31 Amer. Jur. ,  815. And in the S. v. 
Harr i son  case, supra,  the court instructed the jury that "by kidnapping 
is meant the taking and carrying away of a person forcibly or fraudu- 
lently." However, reference to the record on appeal in that case dis- 
closes that the instruction as given was not the subject of an exception. 

I n  the light of these definitions, we are of opinion that a finding that 
defendant "did forcibly take and carry away" the person of Mary Sim- 
mons, without more, is insufficient to constitute the crime of kidnapping 
with which he is charged. The word ''for.cibly" as so used means "ef- 
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fected by force used against opposition or resistance," or "obtained by 
compulsion or violence," that is, physical force. However, "a taking 
and carrying away" effected or obtained by fraud would constitute an 
element of the offense as completely as if effected or obtained by force. 
But regardless of the means used, by which the taking and carrying 
away is effected, there must be further finding that the taking and carry- 
ing away was unlawful or done without lawful authority, or effected by 
fraud. 

I t  is fair to the learned judge, who tried this case, to say that in the 
first part of his charge he gave the definition of '(kidnapping" which was 
used by the trial judge in S. v. Harrison, supra, as hereinabove quoted. 
But the portion to which exception is here taken is the last instruction, 
or parting word, given to the jury, and the only one in  which the 
definition was applied to the facts. And in doing so the judge was prob- 
ably influenced by the phraseology of the definition as used in the Har- 
rison case, supra. 

Since there must be a new trial, other exceptions are not considered 
as the matters to which they relate may not recur on another trial. 

Let there be a 
New trial. 

SEATVELL, J., dissents. 

STATE r. G U R S E T  HERRISG.  

(Filed 20 March. 1946.) 

1. Criminal Law # 78c- 

Assignments of error should be based upon exceptions briefly and clearly 
stated and numbered in the record. but in a capital case assignments 
of error not so based nevertheless mag be consid~red. Rule 21. 

2. Rape # Ib- 

An indictment charging that defendant with force and arms did unlaw- 
fully, willfully ancl feloniously ravish and carnally lmow the prosecuting 
witness, a female, by force ancl against her will, is lzeld sufficient to sup- 
port a verdict of guilty of the capital offellie and judgment of death 
pronounced thereon. 

The failure of the court. in defining a~snnlt on a female, to state that 
the perpetrator must be a male owr eighteen years of age will not be 
held for error on defendant's appeal, since there is a presumption that 
defendant is over eighteen years of age and the bi~rden rests upon him 
to show the contrary. 
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4. Criminal Law § 4&- 

In cross-examining a witness for the State, defendant is not entitled 
to ask a question which assumes facts which are not established or 
admitted. 

5. Rape § 4- 

In this prosecution for rape, evidence tending to show that defendant 
choked and beat the prosecuting witness and by the use of force had 
sexual intercourse with her against her will, together with testimony of 
an admission made by defendant to the chief of police that defendant 
had feloniously assaulted prosecutrix, is held sufficient to be submitted to 
the jury, and defendant's motion for  a directed verdict of not guilty was 
properly refused. 

APPEAL by defendant from Carr, J., a t  November-December Term, 
1945, of WAYNE. 

The record was made complete by being made to show the arraignment 
of the defendant as shown by the affidavit of the Clerk of the Superior 
Court of Wayne County filed in this Court in response to motion of the 
State suggesting the diminution of the record. 

The defendant was tried, convicted and sentenced to death upon a bill 
of indictment which charged that he, the defendant "did unlawfully, will- 
fully and feloniously ravish and carnally know one Clarinette Brock, a 
female, by force and against her will, against the form of the statute in  
such case made and provided, and against the peace and dignity of the 
State." 

From judgment of death by asphyxiation, the defendant appealed, 
assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

T .  T. Thorne and George E. Hood for defendant, appellant. 

SCHEPI'CK, J. The assignments of error set out in the appellant's brief 
are not based upon exceptions briefly and clearly stated and numbered in 
the record, therefore they would seem not to be in compliance with 
Rule 21, Rules of Practice in the Supreme Court, 221 N. C., 558, yet 
this being a capital case wherein the life of the defendant is at stake, 
these assignments of error will, nevertheless, be considered. 

Under the first assignment of error set out in the appellant's brief he 
contends he is entitled to a discharge because the bill of indictment does 
not properly charge the offense of rape. The bill of indictment, in part, 
reads: ". . . that Gurney Herring, in Wayne County, on or before the 
15th day of June, 1945, with force and arms, at  and in the county afore- 
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said, did unlawfully, willfully and feloniously ravish and carnally know 
one Clarinette Brock, a female, by force and against her will." The 
indictment is sufficient to support the verdict of guilty of the capital 
offense and judgment of death pronounced thereon. S. v. Farmer, 26 
N.  C., 224; S. 9. Storkey, 63 N. C., 7 ;  S. ,v. Johnson, 67 N.  C., 55; 
S. v. Jackson, 199 N. C., 321, 154 S. E., 402. This assignment of error 
is not sustained. 

I n  the second assignment of error set out in appellant's brief the 
defendant contends that the court erred in its charge in that in defining 
the offense of "Assault on female" the crime was not limited to males 
over the age of 18 years, and defendant argues that there is no evidence 
in the record tending to show the age of the defendant. This exception 
is without merit for the reason that if there was error committed the 
error was in defendant's favor as there is a presumption that the defend- 
ant was 18 years of age, and the burden rests upon him to show the con- 
trary. S. v. Lewis, 224 N. C., 774, 32 S. E. (2d), 334, and cases there 
cited. 

The third assignment of error set out in the appellant's brief is 
directed to the sustaining of the objection by the State to an interroga- 
tory propounded to the prosecuting witness on cross-examination. The 
interrogatory was : ' ' ~ e o ~ l e  said they have seen him (defendant) fre- 
quently going to your house, going in and out day and night. They are 
just mistaken?" The assignment of error is untenable for the reason 
that the question assumes facts which have not been established or 
admitted. 70 Corpus Juris, Witnesses, sec. 704, p. 545; Carson v. Insur- 
ance Co., 171 N.  C., 135 (137-8), 88 S. E., 145. And, too, i t  would seem 
that the interrogatory calls for hearsay evidence in reply. 

I n  the fourth assignment of error set out in the defendant's brief the 
defendant contends that his motion for a directed verdict of not guilty 
should have been allowed. This contention is untenable in the face of 
the evidence introduced by the State; the prosecutrix testified, inter alia, 
that the defendant choked and beat her, and that by the use of force had 
sexual intercourse with her five or six times; the doctor, who examined 
the prosecutrix after the alleged assault, testified that there were marks 
on her throat and that her arms and legs were bruised ; and, in addition, 
the record tends to show that the defendant admitted to the chief of 
police a felonious assault by him upon the prosecutrix. 

The fifth assignment of error set out in the appellant's brief is directed 
to the judgment pronounced by the court. There can be but little, if any, 
discussion of this assignment. The verdict sustained the judgment, and 
the verdict was duly reached at the trial. 

We have attentively examined and considered the exceptions as 
grouped, although not noted in the record, as well as the exceptions set 
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out  i n  t h e  appellant's brief, a n d  with fu l l  realization of t h e  result thereof, 

we have reached t h e  conclusion t h a t  there exists n o  valid reason t o  dis turb 

the judgment entered below. 
N o  error. 

STATE I-, ERNEST RAYMOND SETZER. 

(Filed 27 March, 1946.) 

1. Uriminal Law § 41h: Bigamy and  Bigamous Cohabitation 3 3-- 

Conceding that in a prosecution for bigamous cohabitation, as  in a 
prosecution for bigamy, the wife is competent to testify against the hus- 
band to prove the fact of marriage, G. S., 8-57, her testimony is limited to 
proof of the fact of marriage and any testimony by her a s  to other in- 
criminating facts, such a s  testimony tending to show that  they had not 
been divorced, is incompetent. 

2. Criminal Law 85b- 

The mere fact that in an opinion of the Supreme Court certain testi- 
mony admitted in the lower court without objection is incorporated in 
the recitation of the State's evidence does not constitute a holding that 
such testimony is competent, the competency of the testimony not being 
presented or decided. 

3. Bigamy a n d  Bigamous Cohabitation § 2- 

In  a prosecution for bigamous cohabitation based upon a second marriage 
in another state, the State must prove by the evidence, beyond a reason- 
able doubt, each of the three essential elements of the offense: (1) 
Marriage of defendant to a spouse still living, ( 2 )  an unlawful contract 
of marriage in another state which would have been punishable as  biga- 
mous if contracted here, ( 3 )  cohabitation thereafter in this State with 
the party of the second marriage. G. S., 14-153. 

4. Marriage § 1- 

Marriage is the legal contract that makes a man and woman husband 
and wife and is also the status or relation of a man and a woman who 
hare been legally united as  husband and wife, which status continues 
during the joint lives of the parties or until divorce or annulment. 

5. Criminal Law 77d- 

The Supreme Court is bound by the record a s  filed. 

6. Bigamy and  Bigamous Cohabitation 5 3- 
In  a prosecution for bigamous cohabitation based upon n second mar- 

riage in another state, an ndnlission h . ~  the Statr in reference to the 
second marriage that the parties thereto ~vere "lawfully married" prr- 
supposes that  they were capable of entering into a legal contract of inar- 
ringe. and there being no competelit e~ic1enc.e that the parties to the first 
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marriage had not been divorced or  the marriage annuled, the evidence fails 
to establish the essential element of the offense that the second marriage 
in the other state would be a bigamous contract of marriage if entered 
into in this State. G. S., 14-183. 

APPEAL by defendant from Gwyn, J., at August Term, 1945, of 
CALDWELL. 

Criminal prosecution upon indictment charging in substance that 
defendant, being married to Lois Moore Setzer who was then living and 
from whom he had not been divorced, did on 4 October, 1942, unlawfully, 
willfully and feloniously contract a marriage with one Claudia Ear l  
Munday in Charleston, South Carolina, which would have been punish- 
able as bigamous if contracted in  North Carolina, and did thereafter 
cohabit with the said Claudia Munday Setzer in Caldwell County, North 
Carolina, against the form of the statute in such cases made and pro- 
vided, etc. 

For purpose of disposing of this appeal, it is sufficient to point out 
that the record and case on appeal disclose: 

1. That the State was permitted to show through the testimony of 
Mrs. Lois Setzer, wife of defendant, over objection by defendant, not 
only that she was married to defendant on 20 June, 1935; but that they 
have three children; that she was still married to him on 4 October, 
1942; that she had not been divorced from him; that she "put in twice 
to get a divorce," once in 1943 and again in  1945 ; that she started to get 
a divorce but dropped i t ;  and that defendant has never served any 
divorce papers on her. 

2. That after the State had offered in  evidence "certified marriage 
license from the State of South Carolina, . . . of defendant and Claudia 
Ear l  Munday," dated 15 September, 1942, this admission appears : "It 
is admitted by the State and by the defendant, through his counsel, that 
the defendant, Ernest Raymond Setzer, and Claudia Ear l  Munday were 
legally married in the State of South Carolina on the date shown in said 
marriage license and certificate." 

3. That after defendant was arrested in this case he said to Deputy 
Sheriff White that "he mas not married to this woman, Claudia Munday 
. . . that he had married her but that an annulment had been gotten 
right away after the marriage"; and that this statement was elicited as 
evidence through the testimony of the Deputy Sheriff as witness for 
the State. 

4. That the State offered evidence for the purpose of showing, and 
which i t  contends is sufficient to show that defendant and Claudia 
Munday cohabited in Caldwell County, Korth Carolina, after their mar- 
riage in South Carolina. 
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5. That defendant and his wife Lois Setzer were living together as 
husband and wife a t  the time of the trial of this case in Superior Court. 

Verdict : Guilty. 
Judgment: "That defendant be confined in  the State Prison at 

Raleigh for a term of six years. Commitment to issue to put into effect 
four years of the term. The remainder of the term, to wit, two years, 
is suspended for a period of five years, upon the following conditions," 
etc. 

"To the judgment and rendition thereof the defendant in  apt time 
objects and excepts and appeals to the Supreme Court," and assigns error. 

Attorney-General MciUullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

Max C. Wilson and Mull & Patton for defendant, appellant. 

WINBORNE, J. A decision on this appeal presents two questions for 
determination : 

1. Was Lois Setzer, the wife of defendant, competent to testify against 
him upon indictment charging him with bigamous cohabitation with 
another woman? 

2. Upon the evidence offered on the trial below, taken in the light 
most favorable to the State, was defendant entitled to judgment as of 
nonsuit ? 

As to the first: The statute, G. S., 8-57, by which the husband or the 
wife of defendant, in all criminal actions or proceedings is declared to 
be a competent witness for the defendant, provides, in so far as pertinent 
to this appeal, that "nothing herein shall render any husband or wife 
competent or compellable to give evidence against each other in any 
criminal action, except to prove the fact of marriage in case of bigamy." 
See S. v. Melton, 120 N.  C., 591, 26 S. E., 933. 

I n  this connection if it be conceded that since bigamy and bigamous 
cohabitation as defined by the General Assembly of North Carolina, are 
incorporated in one statute, G. S., 14-183, captioned '(bigamy," the two 
are of such kindred nature as to render the wife of defendant a compe- 
tent witness against him in prosecution of him for bigamous cohabitation, 
to prove the fact of marriage, as in a prosecution upon indictment charg- 
ing bigamy, the testimony of Mrs. Lois Setzer, wife of defendant, went 
fa r  beyond this statutory provision. Hence, under the statute her testi- 
mony, other than as to the fact of her marriage to defendant, is incom- 
petent, and should have been excluded, and the jury should not have been 
permitted to consider it as evidence. 

I t  is appropriate to note here that the testimony of Mrs. Lois Setzcr 
in this case is strikingly similar to that of the wife of defendant, Mrs. 
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0. B. Williams, given in the trials in Superior Court of the case of 
8. v. William, 220 N. C., 445, 17 S. E. (2d), 769, 317 U. S., 287, 87 
L. Ed., 279, 63 S. Ct., 207, 14 A. L. R., 1273; 222 N. C., 609, 24 S. E. 
(2d), 256, and 224 N. C., 183, 29 S. E. (2d), 744, 324 U. S., , 89 
L. Ed., 1123. And the fact that in the opinion of this Court on the first 
appeal, the testimony of Mrs. 0. B. Williams was incorporated as a part 
of the State's evidence offered on the trial in Superior Court, may have 
led to the admission of the testimony of Mrs. Lois Setzer, wife of defend- 
ant, to which exception is taken in the present action. Hence, i t  is now 
pointed out that the testimony of Mrs. 0. B. Williams in the Williams 
case, supra, was admitted without objection, and no question was raised 
either in the Superior Court or in this Court, as to her competency to 
so testify as a witness against her husband. Therefore, the inclusion of 
her testimony in the statement of evidence in that case is not to be taken 
as holding that she was competent to testify against her husband as to any 
fact other than the fact of her marriage to him. The question now 
presented was not presented or decided in that case. 

As to the second question: The statute, G. S., 14-183, under which 
defendant stands indicted, after having provided that "if any person, 
being married, shall marry any other person during the life of the for- 
mer husband or wife, every such offender . . . shall be guilty of a 
felony,'' provides in pertinent part that ('If any person being married, 
shall contract a marriage with any other person outside of this State, 
which marriage would be punishable as bigamous if contracted within 
this State, and shall thereafter cohabit with any such person within this 
State, he shall be guilty of a felony and shall be punished as in cases of 
bigamy." 

The statute further provides that "Nothing contained in this section 
shall extend . . . to any person who at the time of such second marriage 
shall have been lawfully divorced from the bonds of the first marriage; 
nor to any person whose former marriage shall have been declared void 
by the sentence of any court of competent jurisdiction." 

I n  the present prosecution upon the bill of indictment the burden was 
upon the State to prove by the evidence, beyond a reasonable doubt, each 
element of the offense, that is, to prove (1) the marriage of the defend- 
ant to Lois Moore Setzer, who was then living; (2) an unlawful con- 
tract of marriage with Claudia Ear l  Munday in South Carolina, which 
would have been punishable as bigamous, if contracted in  North Caro- 
lina, and (3) cohabitation thereafter in this State with the said Claudia 
Munday Setzer. 

Marriage is the legal contract that makes a man and a woman husband 
and wife. I t  is also the legal status of husband and wife. And it is 
defined as the status or relation of a man and a woman who have been 
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legally united as a husband and wife. Ordinarily the status of mar- 
riage continues during the joint lives of the parties or until divorce or 
annulment. 35 Am. Jur., pp. 180 and 184, Marriage, sections 1 and 7. 

Applying these principles to the present case, the admission by the 
State and by the defendant that the defendant and Claudia Ear l  Munday 
were legally married in  the State of South Carolina presupposes that 
they were capable of entering into a legal contract of marriage, that is, 
that neither of the parties was then legally married to any other person. 
And excluding the testimony of Mrs. Lois Setzer, wife of defendant, as to 
the matters to which she was an incompetent witness, there is no evi- 
dence in the record which controrerts the above admission made in 
open court. 

I t  is argued here that the admission made by the State relates only 
to the form of the ceremony by which the defendant and Claudia Ear l  
Munday were united in marriage in South Carolina. It may be conceded 
that the agreement goes beyond the intent of the solicitor. However, 
the language used in the admission hardly admits of any contraction. 
We are bound by the record as i t  comes to us. See S. v. Dee, 214 N.  C., 
509, 199 S. E., 730; McGuinn v. High Pokt ,  217 N.  C., 449, 8 S. E. 
(2d), 462; S.  v. Stames, 220 N.  C., 384, 17 S. E. (2d), 346; Bmith v. 
Bottling Co., 221 N.  C., 202, 19 S. E. (2d), 626; I n  r e  Will of Lomax, 
225 N.  C., 31, 35 S. E .  (2d), 876, and cases cited. 

Hence, in the light of applicable principles applied to the case as it 
comes to us, the State has failed to offer evidence sufficient to take the 
case to the jury on the essential element of a contract of marriage between 
defendant and Claudia Ear l  Munday in South Carolina, which would 
be a bigamous contract of marriage if entered into in this State. 

This disposition of the case renders i t  unnecessary to pass upon: (1) 
The effect of the statement of defendant as to the annulment of the 
South Carolina marriage, or (2) question as to sufficiency of evidence 
as to cohabitation between defendant and Claudia Ear l  Munday 
Caldwell County, North Carolina, to take the case to the jury, or ( 3 )  
exception to the form of judgment rendered in this case. 

The judgment below is 
Reversed. 
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BLANCHE LAWREKCE v. CARROLL LAWRENCE. 

(Filed 27 March, 1946.) 

1. Appeal and  Error # 31b- 
An appeal will not be dismissed for failure of appellant to serve state- 

ment of case on appeal, appellant being entitled to review for alleged 
errors appearing on the face of the record. 

2. Divorce # 1 s  

Adultery of the wife is not a statutory bar to her right to subsistence 
pendente l i te ,  G. S., 3 1 3 ,  and conceding her misconduct may be consid- 
ered, in the instant case defendant's contention that since the court refused 
to hear his evidence or find any facts in regard to the alleged adultery of 
his wife, i t  mas without jurisdiction to order subsistence petzdente W e ,  is 
untenable, i t  appearing that the order directed no payment for the use 
and benefit of his wife but ordered only an allowance pendente l i te  for the 
support of the child of the marriage and for  counsel fees and a sum to 
the wife to defray the necessary and proper expenses of the court. 

The fact that an action for the custody of a child is pending does not 
deprive the court of jurisdiction in  a n  action for divorce a m e n s a  from 
awarding an allowance for the support of the child pendcnfe  l i te ,  since 
such order does not purport to  adjudicate custody, but in this case the 
record failed to support the plea of a prior action pending. 

4. Appeal and Error § 14: Divorce # 16- 

An appeal from an order allowing support pcitdentc l i te  takes the case 
out of the jurisdiction of the Superior Court, and the judge, pending the 
appeal is frinctus of lcio,  and is without authority to adjudge defendant 
in contempt for failing to make the payments a s  directed. 

,~PPEAL by defendant f rom T h o m p s o n ,  J., a t  October Term, 1945, of 
CARTERET. Affirmed. 

Plaint i f f  instituted a n  action f o r  divorce a m e n s a  i n  which she moved 
f o r  al imony f o r  herself and in fan t  child and f o r  attorney's fees pendente 
l i te.  A t  the  hear ing  on the motion 1 9  October, 1945, the  court entered 
a n  order  requir ing defendant t o  p a y  $8 per  week f o r  the  support  of his  
child, $50 f o r  counsel fees, and  $25 t o  plaintiff "to defray the  necessary 
a n d  proper  expenses of the Court.'' N o  payment  f o r  t h e  use a n d  benefit 
of plaintiff mas required. Defendant  gave notice of appeal  to  th i s  Court.  

Thereafter ,  o n  5 November, 1945, pending the  appeal  t h e  defendant 
was adjudged i n  contempt f o r  fai lure  to  make the  payments required i n  
t h e  order of 19  October, 1945, and  committed t o  jail. Thereupon h e  
appl ied to  this Cour t  f o r  a wr i t  of supersedeas which issued 1 6  Novem- 
ber, 1945. 
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Charles L. Abernethy, Jr., for defendant, appellant. 
AT0 counsel contra. 

BARNHILL, J. The motion of plaintiff to dismiss on the grounds that 
defendant served no case on appeal cannot be sustained. The case is 
here for review of alleged error appearing on the face of the record. 
Bell v. Nivens, 225 N. C., 35. 

The defendant on his appeal from the order of 19 October relies 
primarily on the contention that he alleged the adultery of the wife in  
bar of her right to alimony pendente lite and that the court declined t o  
hear any evidence or to make any finding of fact in respect thereto, 
H e  asserts that without such finding the court was without jurisdiction 
to make the order entered. 

The provision making the adultery of the wife a bar to her right to 
alimony is a part of G. S., 50-16, relating to subsistence without divorce. 
I t  is not included in G. S., 50-15, under which plaintiff's motion was 
made. 

We may concede, however, that the misconduct of the wife is a matter 
for consideration on a motion of this nature. Even so, the plea will not 
avail the defendant for the simple reason the judge did not allow the 
plaintiff alimony pendente lite. He only required the payment of $8 
per week for the use and benefit of defendant's infant child. I n  no 
event does the adultery of the wife discharge or bar the defendant's duty 
in this respect. 

Nor can defendant's plea to the jurisdiction of the court for that 
another action for the custody of the child is now pending be sustained. 
The record fails to support the plea. Furthermore, the court made no 
order awarding custody. I t  merely required the defendant to contribute 
to the support of his child pending trial of the action. As to this he 
has no just cause to complain. 

The appeal from the order allowing support pendente lite for the child 
took the case out of the jurisdiction of the Superior Court. Pending 
the appeal the judge was functus oficio. Hence the adjudication of 
contempt and the order of imprisonment are void and of no effect. 
Vaughan v. Vaughan, 211 N .  C., 354, 190 S. E., 492; Ragan ?;. Ragan, 
214 N. C., 36, 197 S. E., 554; Ridenhour v. Ridenhour, 225 N .  C., 508. , , 

They must be vacated. 
On the main appeal the judgment below is 
Sffirmed. 
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JAMES W. PRICE AXD HERSCHEL C. PRICE, TRADIXG AS PRICE COX- 
STRUCTIOS COMPANY, v. AL J. GOODMAN. 

(Filed 10 April, 1946.) 
1. Courts § 14- 

An action to recover balance due on a contract for the sale and delivery 
of goods, consummated in another state. is governed as  to its substantive 
features by the laws of such other state. 

2. Sales $j 13a- 

The Uniform Sales Act has not been adoptecl in the State of West Vir- 
ginia, where the contract in suit mas consummated, and therefore the 
provisions of that Act in regard to warrrunties has no application. 

5. Sales § 27- 

Where, in an action to recover the balance due on an executed contract 
of sale, defendant sets np a counterclaim for breach of warranty, the 
court has the power. upon objection. to limit defendant's evidence on the 
iswe of damages to those items alleged by him, and recovery on the 
counterclaim could not exceed the amount so alleged and demanded. 

Only those damages may be awarded for a breach of contract which 
are within the reasonable contemplation of the parties as  a natural and 
probable consequence of the breach and which are, therefore, foreseeable. 

5. Same: Sales § 27- 

Special damages, while most frequently applicable to executory con- 
tracts, a re  recoverable in proper cases for breach of executed sales con- 
tracts, but in all instances the party sought to be charged must have been 
cluly informed a t  the time of making the contract of the circumstances 
out of which the damages may arise, and such special damages must be 
properly pleaded. 

43. Sales 8 27- 
Where, in an action to recover the balance due on an executed contract 

of sale, defendant pleads breach of warranty, but fails to plead special 
damages and offers no evidence that a t  the time of making the contract 
the seller had knowledge that  defendant had a contract to resell, evidence 
proffered by defendant to show the loss and amount of the expected profit 
from such resale is properly excluded. 

7. Same- 

In  this action to recorer balance due on executed contract of sale the 
issues submitted, without objection by defendant, were (1) the execution 
of the contract and the delirery of the goods, answered in the affirmative 
by consent, ( 2 )  the amount plaintiffs were entitled to recover, and ( 3 )  
the amount, if any, defendant was entitled to recover on his counterclaim 
for breach of warranty. Held: Kothing else appearing, plaintiffs mere 
prima facie entitled to recover the purchase price on the second issue 
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subject to diminut io~~ to its full extent by any recovery by defendant on 
the third issue, and defendant was not prejudiced by an instruction to 
answer the second issue in the amount of the contract price if the jury 
was satisfied by the greater weight of the e~idence of the contract of sale 
and delivery of the goods thereunder. 

8. Same- 
Breach of warranty in a sales contract i h  an affirmative plea, whether 

as  a defense or as  ground for recovery of damages, and the seller is not 
required to anticipate or n e g a t i ~ e  such defense, but the burden is on the 
purchaser pleading such defense to establish it  by the greater \wight of 
the evidence. 

9. Same- 
I n  this action to recover balance due on an executed sales contract 

defendant set up a counterclaim for breach of warranty and his evidence 
on the question of damages relating thereto Tvas not limited except for  
the exclusion of evidence relating to special damages not pleaded, hut the 
court limited recovery on the issue to the purchase price paid or agreed 
to be paid. Upon conflicting eridence the jury answered the issue of dam- 
ages on the counterclaim "nothing." Hcld: Eveu though the limitation of 
the recovery might be more applicable to instances where the remedy 
sought is rescission or offset. in view of the jury's verdict defendant was 
not prejudiced by such limitation. 

APPEAL b y  defendant f r o m  Warlick, J., a t  August  Term, 1945, of 
BUNCOMBE. 

T h e  plaintiffs brought th i s  action t o  recover the  balance due on t h e  
purchase price of a quant i ty  of used or second-hand steel road forms, 
used i n  the  construction of concrete roads. T h e y  allege t h a t  defendant 
agreed to p a y  for  them cash on delivery a t  Hunt ing ton  and  Charleston, 
West  Virginia ,  a t  2 7 % ~  per  lineal foot, f o r  10,990 feet, and t h a t  they  
were delivered to defendant's trucks a n d  received b y  him. Subsequently, 
defendant  paid $1,500 on t h e  purchase price, and  was credited wi th  
twelve of t h e  forms he  claimed were unusable, leaving a balance clue of 
$1,489.25. 

T h e  defendant answered, par t ia l ly  admit t ing and  part ia l ly  denying the  
allegations of t h e  complaint,  and  set t ing u p  as  a fu r ther  defense and  
counterclaim i n  which he  referred t o  certain "Blawknox" forms .old t o  
h i m  and  averred t h a t  "said sale carried a n  implied war ran ty  tha t  said 
forms were fit and suitable f o r  the  purposes f o r  which they were designed 
a n d  manufactured,  and t h a t  same were usable f o r  said purposes as Blaw- 
knox forms," whereas they were i n  fac t  not so suitable or usable, but h a d  
n o  value except as junk. H e  therefore pleads a breach of such implied 
war ran ty  and specifies his damages as  a result of the breach to be as  
follou7s : $695.21 f o r  t ransportat ion of the  forms f rom West Vi rg in ia  
t o  C a m p  Claiborne, Louisiana;  $1,500 paid on the purchase price, 
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$156.23 handling charges, totaling $2,351.44, with interest, less a credit 
of $500, salvage or junk value of the forms. The prayer for judgment 
is in  accord with these alleged items of damages. 

To this plaintiffs replied alleging, inter alia, that defendant had had 
the forms in his possession for more than two months without any com- 
plaint except as to the twelve forms credited, and had paid $1,500 on the 
purchase price; that defendant had caused an inspection to be made of 
the forms before closing the trade, and any defects in  them were open, 
obvious and patent, and denied that there was any warranty, or breach 
thereof. 

On the trial only two witnesses testified: J. W. Price on the part of 
the plaintiffs, and defendant in his own behalf. This, with exhibits, 
comprised the evidence. 

Plaintiffs' evidence tended to show as follows : 
Plaintiffs reside in Huntington, West Virginia, and are engaged in 

highway and railroad construction. Goodman called J. W. Price, of the 
firm, on 17 May, 1943, and asked if they had some used concrete road 
steel forms which they were willing to sell, and Price answered affirma- 
tively. Asked what kind they were, Price informed of their dimensions, 
and they agreed on a price of 2 7 % ~  per lineal foot on plaintiffs' lot in 
West Virginia, where defendant's trucks were to pick them up. (This 
was confirmed by letter of 18 May, introduced in evidence.) 

Defendant offered to send his check as each truck load was picked up, 
but Price suggested that i t  might be better to wait until he got all the 
forms and make one payment for the whole sale, upon which they agreed. 

Defendant sent his trucks and hauled away 10,900 feet of steel forms, 
the subject of the agreement, and plaintiffs sent him an invoice for pay- 
ment on 10 June. (Invoice was introduced.) On this invoice was cred- 
ited 12 forms which Goodman had reported as unusable. The invoice 
showed a balance due of $1,489.25. Mr. Goodman, the witness stated, 
understood that the forms were used forms and in no way guaranteed. 
Plaintiffs did not know what they were going to be used for, and nothing 
was said about what kind they were. 

After repeated attempts to get payment for the forms by letter, and by 
wire, the defendant wrote a letter in which he complained that his man 
reported that 300 of the forms were not suitable for repair and suggested 
that he meet Goodman at his office on 25 August. Witness came on 
26 August. At that time defendant paid $1,500 on the purchase price. 

During the telephone talk referred to, Price and Goodman discussed 
the necessity of repairs, but Goodman did not say anything about having 
a customer for the forms. Plaintiffs were willing to sell the equipment 
because there was no opportunity for any construction work in that part 
of the country because of the war. 
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Defendant's testimony was substantially as follows : 
Defendant is a resident of Asheville, North Carolina. His business 

is buying, overhauling, and selling road equipment. H e  wanted used 
road forms, and Mr. Price told him he had such forms-Blawknox and 
Heltzels. He did not have enough of one make. Mr. Price said the 
forms were in good, fair condition--could be made straight edge. As a 
result of the conversation he sent his truck drivers after them, put some 
men to work on them, and shipped 4,000 feet to Campbell Construction 
Company at Camp Claiborne, La. 

(At this point defendant sought to testify that Campbell Construction 
Co. had agreed to take the forms subject to inspection and pay $3,600 
for them, counsel asking for its admission in  order to show loss of antici- 
pated profits on this resale. The evidence was not admitted, and defend- 
ant excepted.) Witness stated that in his opinion the road forms were 
"junk" and had no other value. 

On cross-examination : 
Witness knew a man in Huntington, President of the West Virginia 

Tractor and Equipment Company, to whom he mentioned that he wanted 
a complete paving outfit for one job, for Campbell, in Louisiana, and 
as a result of this called Mr. Price. At his request Mr. Basham sent a 
man down there to inspect the forms. "After his inspection, he told me 
what they were and said he preferred that I look at them myself or send 
one of my own men. . . . That was under my authority. He  went there 
and inspected and then I bought them." He  was to get Blawknox, 
Heltzels, and some Hatcliff. 

"Mr. Price said that he had some Blawknox and Heltzels. He said 
they were in good serviceable condition and Mr. Basham backed that up. 
. . . H e  didn't check every one but they looked good, but you can't tell 
just looking. I took that chance because we were in a hurry for them 
and needed them. . . . I had to take their word for them." 

Defendant further testified that after alterations or additions to some 
of the forms, he shipped to the Louisiana people about 2,000 feet of 
forms, "to be in good condition," and on inspection they were refused. 
He  said the forms, if they had been in the condition represented by 
Mr. Price, would have been worth 60c to 75c per foot to him for resale. 

The following issues were submitted to the jury: 
"1. Did the plaintiffs and defendant enter into a contract for the sale 

of certain steel road forms, and did the plaintiffs deliver to the defendant 
said 10,870 lineal feet of steel road forms at the contract price of 27y'c 
per lineal foot? 

'(2. I f  so, what amount are plaintiffs entitled to recover of the de- 
fendant ? 
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"3. What amount, if any, is the defendant entitled to recover of the 
plaintiffs on his counter-claim and/or cross-action filed?" 

The first issue was answered by consent "Yes." 
On the second issue the jury was instructed, i n t e r  alia,  as follows : 
"The burden of that issue is on the plaintiffs. That burden is to 

satisfy you from the evidence by its greater weight, or by the preponder- 
ance of the evidence, but I do peremptorily instruct you that if you find 
from the evidence and by its greater weight that the  lai in tiffs did sell to 
and the defendant did receive from them a t  the agreed price of 27y'ic 
per lineal foot, this 10,870 lineal feet of steel road forms, then if you so 
find from the evidence and its greater weight, your answer to the second 
issue would be $2,989.25." Defendant excepted. The issue was answered 
$2,989.25, upon which, without objection, $1,500 was credited, leaving 
$1,489.25. 

The third issue was answered "Nothing." 
From the ensuing judgment defendant appealed, assigned error. 

Srnathers & X e e k i n s  for plaintif fs,  appellees. 
T.  A. Uzzel l ,  Jr. ,  for defendant ,  appellant.  

SEAWELL, J. On this appeal we are dealing with an executed sales con- 
tract and an alleged breach of warranty on the part of the seller. Since 
the sale was consummated in West Virginia and delivery had there, the 
case, in  its substantive features, is controlled by the West Virginia law. 
For that reason our references are, for the most part, to works of recog- 
nized accuracy and generally accepted rather to our own Reports, citing 
the latter only when believed to be in accord with West Virginia law and 
its legal interpretation. The Uniform Sales Act appears not to have 
been adopted in West Virginia, as it has not been in this State, and the 
case under review is free from the implications of that Act in the matter 
of warranties. 

For  the purpose of this review, the exceptions to the trial may be 
resolved into three objections: The exclusion of evidence relating to 
special damages from the loss of expected profits in a transaction alleged 
to have been pending between the defendant and a customer in Louisiana, 
and the consequent removal of that element of damages from considera- 
tion by the jury; the so-called peremptory instruction to the jury on the 
second issue relating to plaintiffs' recovery, which defendant contends 
relieved the plaintiffs from the burden resting upon them to prove the 
performance of the contract as i t  applied to them; and application of the 
rule restricting defendant's recovery of damages upon his counterclaim 
to the amount of the purchase price of the road forms. 
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I t  is important to observe in the beginning that the great latitude given 
the defendant in presenting his counterclaim to the jury, particularly on 
the question of damages, and the verdict of the jury on the disputed 
evidence have rendered most of the complaints of the defendant academic; 
and extended discussion of them would lead to the uursuit of abstract 
principles, which it is our purpose to avoid. There are, it is true, many 
anomalies presented in the case, and perhaps some irregularities, arising 
for the most part from a departure from the course charted by the plead- 
ings; but they do not necessarily result in  reversible error. 

The defendant's pleading in setting up his counterclaim is very nar- 
row in  its scope, although in the progress of the trial little attention was 
given to its limitations. Pleading ad damnum, he itemizes his damages 
arising from the alleged breach of warranty, in language purporting to 
be comprehensi~e and inclusive, as $1,500 paid on the purchase price, 
$695.21 freight charges incurred, and $156.23 handling charges, totaling 
the damage at $2,351.44; and in an ensuing paragraph again alleges 
that his damages by reason of the breach were $2,351.44, with interest 
thereupon. This was in the body of the pleading. I t  was in the power 
of the court, and doubtless would have been its duty on objection, to have 
limited the evidence of defendant to these items, and recovery could not 
exceed the amount so alleged and demanded. There was no objection, 
however, except as to the attempted proof of loss of expected profits in 
the Louisiana transaction; and defendant's evidence, properly excluded 
on other grounds stated infra, is also referable to the above stated prin- 
ciule. 

1. Only those damages may be awarded for a breach of contract which 
are within the reasonable contemplation of the parties as a natural and 
probable consequence of the breach and which are, therefore, foreseeable. 
Troitino v. Goodman, 225 N. C., 406, 412, 35 S. E. (2d), 277;  Williston 
on Contracts, see. 1344; Restatement, Contracts, see. 330. Special or 
extraordinary damages cannot be recovered unless the person sought to 
be charged is at the time of making the contract informed of the special 
circumstances out of which they may probably arise, and they are thus 
brought within the principle of reasonable foreseeability. Hadley y. 

Baxendale, 9 Ex., 321; Troitino c. Goodman, supra; Iron Works v. 
Cotton Oil Co., 192 N. C., 442, 135 S. E., 1002. Instances of such 
special damages are most frequently met with in executory contracts; 
and especially those relating to transportation, manufacture, repair of 
machinery, and the like, but such damages in proper cases may be recov- 
erable for breach of an executed sales contract. There are, however, 
two requisites for recovery-one factual, and the other procedural; as 
stated above, the parties sought to be charged must have been duly in- 
formed at the time of making the contract of the special circumstances 
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out of which the damage may arise; Troi t ino  v, Goodman,  supra;  Raleigh 
I r o n  W o r k s  v. Cot ton  Oil Co., supra;  Hadley  v. Baxendale, supra; and 
the fact of such notice and of the special damage must be adequately set 
forth in  the complaint or pleading. Special damages "must be stated 
and described in  the declaration or complaint." Williston on Contracts, 
see. 13448. After stating the rule as to the pleading of general damages, 
it is said i n  Southerland on Damages, p. 1365, see. 419: "If special 
circumstances existed entitling the purchaser to greater damages because 
the default defeated a particular purpose known to the contracting 
~ a r t i e s ,  thev must be stated and also the facts which, under the circum- , " 

stances, rendered the injury greater." '(Special damages are required to 
be stated in  the declaration for notice to the defendant and to prevent 
surprise at  the trial." Ib., p. 1364. See cases under Note 47. I n  the 
case a t  bar i t  was not so pleaded, and no attempt was made on the trial 
to show that plaintiffs had any information or knowledge of the Louis- 
iana transaction on which the defendant, somewhat remotely, we think, 
predicates loss of profit--in fact, there is a clear inference from his 
testimony that no such notice was given; and there was nothing in his 
pleading on which such special damage could be based. The objection 
and exceptions comprised in it are untenable. 

2. The defendant excepts to the instruction given to the jury on the 
second issue relating to the recovery by the i la in tiff of the purchase 
 rice promised for the forms. The defendant admitted the receipt of the 
road forms purchased from the plaintiffs, and the purchase price he 
agreed to pay. Moreover, he permitted this to be embodied in the first 
issue and consented that the issue should be answered "Yes." Nothing 
else appearing, the plaintiffs, upon the facts established in that issue, 
were pr ima facie entitled to recover the purchase price. Without objec- 
tion, the partial payment which had been made by defendant was credited 
to him. The amount of plaintiffs' recovery so found was provisional 
and made subject to diminution to its full extent by any recovery made 
by defendant in the third issue. The defendant made no exception to 
the issues as so presented or to their sufficiency to completely determine 
the controversy; and in  view of the result, this was not prejudicial to 
him. 

The objection, however, appears to be that more proof was required of 
the plaintiffs to entitle them to recover-that the defendant having 
alleged a breach of warranty, the burden rested upon the plaintiffs to 
show that they had delivered to the defendant articles free from challenge- 
able defects, or of the quality and fitness such warranty might imply. 

Breach of warranty in a sales contract is an affirmative plea, whether 
as a defense or ground for recovery of damages, and the burden is on 
one who asserts it to establish it by the great& weight of the evidence. 
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The plaintiffs were not bound to anticipate or negative the defense or, 
imprim&, to disprove an unproven claim. The objection is without 
merit. 

3. His Honor limited recovery by defendant on his counterclaini to 
the total amount of the purchase price paid or agreed to be paid. Per- 
haps such a rule would-have been more applicable to some situations 
met with where the remedy sought is recision or offset connected with 
the transaction, which defendant's form of pleading and allegation of 
damage strongly suggest. However, notwithstanding any technical inaccu- 
racy in the rule, since the defendant, on an unrestricted presentation to 
the jury of all the elements of damage he chose to offer (except the prop- 
erly excluded special damage attributed to the Louisiana transaction), 
recovered nothing, the limitation did not affect him. Had  the jury 
reached or endeavored to exceed the limitation set by the court, a different 
situation might have been presented. Obviously, defendant's difficulty 
lay with thejury,  not with the  court. 

Our attention is called to the limitations on implied warranty growing 
out of the fact of inspection. We do not consider it necessary to discuss 
this or, indeed, other rules which might have constituted a hindrance to 
the defendant, because no such limitations were imposed upon him in the 
trial, and no exception brings the subject into question. I n  fact, techni- 
calities that might have rendered defendant's recovery on his counter- 
claim more diffiiult were disregarded, and he was practically free 
rein before the jury. There was sharp contradiction between his evidence 
and that of the plaintiffs, and the evidence of the latter prevailed with 
the jury. 

I f  there was any prejudicial error in the trial, and we do not conclude 
that there was, it is not disclosed in  the exceptions. 

We find 
No error. 

HARRISON CLARK AND WIFE. CHARITY POOLE CLARK, v. R. C. CAGLE 
AND WIFE, DOSSIE POOLE CAGLE. 

(Filed 10 April. 1946.) 

1. Appeal and Error 8 40d- 
Findings of fact by a referee approved by the trial judge cannot be 

reviewed on appeal if supported by any competent evidence. 

2. Boundaries 1O- 
In this reference to determine the location of the boundary lines of 

plaintiffs' land i t  is held there was sufficient evidence to support the 
referee's findings as to the location of the boundaries, and the lower court 
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properly overruled defendants' exception to the refusal of the referee to 
grant their motion for judgment as of nonsuit. 

3. Reference 8 9- 
Exceptions to the rulings of the referee must be brought forward in 

order for them to be presented for determination by the judge. 

4. Boundaries § 5g- 
Where plaintiffs' title as heirs at  lam is admitted, leaving only the 

question of locating the boundaries for determination, the referee properly 
admits in evidence the record in the partition proceeding to show that land 
in dispute was carved out of the lands partitioned, some of which bounda- 
ries were coincidental with the boundaries to the locus in quo claimed by 
plaintiffs. 

5. Apped and Error 8 Z9- 
An exception which is not referred to in the brief or argument is deemed 

abandoned. Rule 28. 

6. Appeal and Error § 14- 

Where appeal entries are noted at the time of the signing of final judg- 
ment, the trial court is without authority at a subsequent term, and 
within the time allowed for service of case on appeal, to set aside the 
judgment and substitute another except by consent, and upon objection 
a substituted judgment not consented to must be stricken out. 

7. Costs 5 8- 
After decision of the Supreme Court modifying and affirming a judg- 

ment of the Superior Court on appeal from the referee, allowances con- 
stituting items of costs may be adjusted as provided by G. s., 6-7. 

APPEAL by defendants from Phillips, J., a t  October Term, 1945, of 
MONTGOMERY. Modified and affirmed. 

This action was instituted in 1941 to restrain defendants from cutting 
timber on plaintiffs' 30-acre tract of land. 

The plaintiff Charity Poole Clark is one of the heirs of H. P. Poole, 
deceased. At  the time of his death H. P. Poole owned three tracts of 
land, containing respectively (1) 7% acres, (2) 64 acres, and (3) 60 
acres. The 64-acre tract has no relation to this controversy and may be 
disregarded. After the death of H. P. Poole in  1927 his lands were 
partitioned among his heirs and to plaintiff Charity Poole Clark was 
allotted therefrom a tract of 30 acres, described as follows: 

"Lot No. 4. Beginning on a stake formerly a corner by poplar on the 
old Morganton Road and runs thence N. 17 E. 4 poles to a stone pile on 
South side of the highway; thence with its various courses N. 80 W. 12 
P. N. 85 W. 8 P. S. 86 W. 8 P. S. 79 W. 28 poles to a stake in a 
line of Lot No. 3 ;  thence with its line reverse S. 20 W. 73 poles to its 
corner stone pile in the old line; thence with its S. 53 E. 26 poles to a 
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pine corner of the 7l/s-acre tract; thence with its line S. 40 W. 19 poles 
to its corner stake ; also Cagle's corner ; thence with its other line reverse 
N. 76% S. (S. 76% E. )  41Y~ poles to its other corner stake by pine; 
with and beyond its other line North about 17% E. 104 poles to the 
beginning, containing 30 acres more or less." 

This tract embraced the 7l/s-acre tract, and plaintiffs claim it was the 
eastern portion of the 60-acre tract. 

,4t April Term, 1942, a consent judgment was entered in  the cause 
wherein the defendants disclaimed any interest in either of the three 
tracts referred to, and it was adjudged that Charity Poole Clark and 
other heirs at  law of H. P. Poole were owners in fee of said lands, and 
i t  was ordered that a survey be made of these lands to determine the loca- 
tion of same. The lands were described in the judgment as follows : 

"First Tract: Beginning on a stake by post oak and pine, old corner 
of the 100-acre tract, and runs with its line reverse S. 37 E. 23 poles to 
a stake dogwood pts. in S. J. Smitherman's line; thence with his line 
S. 19 W. 30 poles to his corner; with his other line N. 76y2 W. 41% 
poles to a stake in the old 100-acre tract; thence with its line reverse 
N. 40 E. 52% poles to the beginning, containing 7% acres, more or less. 

. . . 
"Third Tract:  Beginning at  a stake by a twin pine red oak pts. Jon 

Bruton's fourth corner of his seventy-five-acre entry and runs with his 
line N. 45 E .  44 poles to his corner post oak on the North side of the 
Morganton Road; thence with said road 95 to Angush Martin's line; 
thence with his line S. 10 W. 100 poles to a stake in the old field ; thence 
with his other line N. 80 W. 100 poles to Caldwell Poole's line; thence 
with his line to the beginning, containing 60 acres more or less." 

No  report of survey having been made, a t  September Term, 1944, the 
court appointed two surveyors to make the survey, and, as the only 
question remaining was one of boundary, appointed R. L. Brown, Esq., 
referee to determine the true location of the boundary lines of the 
described lands. 

On the hearing before the referee plaintiffs offered in evidence the 
special proceeding for partition showing the allotment to the plaintiff 
from the lands of H. P. Poole, lot #4 containing 30 acres described as 
hereinbefore set out. Plaintiffs offered oral testimony as to the location 
of the boundary lines of the 30-acre tract. J. M. Furr, one of the sur- 
veyors, testified in substance that the boundaries of the 30-acre tract, 
according to plaintiffs' contention, were laid down on the map with 
beginning point, the northeast corner of the tract, indicated by the letter 
F, and that the eastern boundary line was represented by the letters 
F to G ;  the southern line from G to M ;  thence northeast to point "4" 
in  the line of the 71,-acre tract; thence westwardly to point "T"; thence 
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northwardly, constituting the western boundary of the tract, to a point 
in the old Morganton Road designated by the letter "R"; thence for the 
northern boundary, along the said road to the beginning F. I t  was also 
testified by this witness that according to the survey of the 60-acre tract 
as laid down on the map the northwest corner of the tract on the old 
Morganton Road was indicated by the figure ''2," and that the call thence 
was along said road 95 (poles) to Angus Martin's line; that if plain- 
tiffs' contention as to the location of "2" be accepted the distance of 95 
poles east along the road would give out 410 feet (24.8 poles) before 
reaching point F ;  that on the ground at the point marked F on the map 
there is a stump and stone; that the 30-acre tract as represented on the 
map is within the 60-acre tract, the eastern line F to G being the east 
line of the 30-acre tract. 

Witness J. C. McIntyre testified that he was son-in-law of H. P. 
Poole, executor of his mill, and a party to the partition proceeding in 
which the 30-acre tract mas laid off and allotted to  plaintiff Charity 
Poole Clark; that he had known these lands for more than 40 years, 
and r a s  familiar with the 30-acre tract; that it is the east boundary of 
the 60-acre tract; that letter F is one of the corners of the 30-acre tract. 
"The old deed has S 10 W 100 poles to W(G) on this map; thence h'. 
76ye W 441% poles that is at  M ;  . . . thence K 40 E 16y! poles to 
figure '4'; thence N 52 IT 26 poles. . . . The 30-acre tract goes back to 
the Morganton road. I t  goes 4 poles out to the next (new) highway in 
(to) the stake in  the line in the third tract in  the division; thence back 
to the stump F on the map." This witness testified he had seen H. P. 
Poole cultirating the 756-acre tract-had seen this tract of land culti- 
vated 30 years or more. "What is shown on the map as the beginning 
corner of the 30-acre tract is point F, then it goes to G, then to Id, then 
to 4, to T. to R (on Morganton Road), then back to a stone on the 
high~ray. point F on the map." He  further testified that these were the 
boundaries of the 30-acre tract. He  also testified that on the line between 
the points marked F and G there was at one time a rail fence and H. P. 
Poole had put up a mire fence; that between the points marked G and M 
were sv-ectgum trees and a wire fence; between 31 and "4" a persimmon 
tree; between "4" and T, now cleared, "I salT7 this line in the new divi- 
sion (the partition) in 1926 and in 1936." Between the points indicated 
by letters T and R on the map "is a v~ell marked line." "The Xorgan- 
ton road is the last line of the 30-acre tract.'' ((There were some marks 
on the line from F to G." He said plaintiffs did not claim south of the 
line -1- to T. I t  was admitted that the 754 acres belonged to plaintiffs 
and it m; not controrerted it was correctly located. 

The tlefendant~ offered no eridence. but m o ~ e d  for judgment as of 
nollc~~it .  on the gro~ultl that plaintiffs had failed to offer sufficient evi- 
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dence of the location of the 30-acre tract. The motion was denied except 
in so far  as i t  related to plaintiffs' claim for damages-none having been 
shown. 

The referee reported findings of fact and conclusions of law in favor 
of plaintiffs, determining the location of the boundary lines of plaintiffs' 
land. Defendants excepted to each of the findings and conclusions. On 
the hearing in the Superior Court, the trial judge overruled defendants' 
exceptions, and approved and confirmed the findings of fact and conclu- 
sions of law as reported by the referee. Judgment was rendered re- 
straining defendants from cutting timber on plaintiffs' land as described 
and located by the referee. 

Defendants excepted and appealed to this Court. 

M. E. Bolton and Ehringhaus & Ehringhaus for plaintiffs, appellees. 
Bob V .  Howell and J .  A.  Spence for defendants, appellants. 

DEVIN, J. The defendants assign as error the ruling of the trial judge 
in  approving and confirming the denial by the referee of their motion 
for judgment of nonsuit. It was contended that plaintiffs had not 
offered sufficient evidence to locate the 30-acre tract of land on which it 
was alleged the defendants had trespassed. 

The action, which had been originally instituted to restrain timber 
cutting on plaintiffs' land, had resulted in a consent judgment establish- 
ing the plaintiffs' title, as heirs of H. P. Poole, to the three tracts of 
land described in the judgment from which the 30-acre tract had been 
cut off and allotted to the feme plaintiff in  the partition of the lands of 
H. P. Poole, thus leaving open only the question of determining the loca- 
tion of the 30-acre tract. 

The question of title was thus adjudicated. Only the question of 
locating the boundaries remained. The referee to whom the matter was 
referred found and reported what he concluded were the true boundary 
lines and determined the location of the land described. The trial judge 
has approved and confirmed. 

I t  is the established rule that findings of fact by a referee approved 
by the trial judge cannot be reviewed on appeal if supported by any 
competent evidence. Anderson v. McRae, 211 N. C., 197, 189 S. E., 
639; Dent v. Mica Co., 212 N.  C., 241, 193 S. E., 165; Holder v. Mort- 
gage Co., 214 N .  C., 128, 198 S. E., 589. 

The defendants' appeal presents the question whether there was any 
competent evidence to support the referee's findings as to the location of 
the boundary lines of the described 30-acre tract of land. 

We note that the defendants admit the title to the 71,-acre tract and do 
not controvert its location. I t  would seem from the description of the 
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lands in the partition proceeding and in the judgment heretofore ren- 
dered that the 30-acre tract was cut off from the larger 60-acre tract, 
and that some of the lines of the 30-acre tract coincide with those of 
the 7l/s-acre tract and are so connected therewith as to indicate that the 
7l/s-acre tract was included in and constituted the southern end of the 
30-acre tract. From the testimony of a witness who said he had known 
these lands for many years, it appears that the boundary lines of the 
30-acre tract are visible and well defined; that the northern boundary 
is the Norganton Road; that the eastern and southern boundaries were 
denoted b- fences erected by H. P. Poole; that the western boundary 
was a n-ell marked line; that the witness had seen the line at  the time 
of the partition (to which he was a party) when the 30-acre tract was 
cut off and allotted to the plaintiff. The presence of a stump and stone 
at  the northeast corner of the land was in evidence. 

We observe also that in the partition of the lands of H. P. Poole in 
1927 the 30-acre tract allotted to the plaintiff is described as beginning 
at  a poplar and stone pile on the Morganton Road, and running thence 
westwardly along the old Morganton Road by various courses 56 poles, 
thence southwardly 73 poles to a stone; thence eastwardly 26 poles to a 
corner in the line of the 7l/s-acre tract; thence with its line southwest 
19 poles to its corner; thence eastwardly with its line 41y2 poles to its 
other corner; thence with and beyond its other line north about 17y; 
degrees east 104 poles to the beginning. 

I t  is apparent from these descriptions that within the boundary lines 
of the 30-acre tract and at  its southern end is located the ??A-acre tract. 
A portion of the west line of the 30-acre tract coincides with the west 
line of the 7%-acre tract; the south line of the 30-acre tract is the south 
line of the 7Ys-acre tract;  and the east line of the 30-acre tract follows 
the east line of the ?%-acre tract as far as the latter extends, and then 
continues by the same course to the beginning on the old Morganton 
Road. 

While the western boundaries of the larger 60-acre tract were not defi- 
nitely pointed out by the testimony, it does appear that the northern 
boundary is the old Morganton Road, and that the eastern boundary, 
extending southward from a point on this road, was denoted by a fence- 
originally a rail fence and later a wire fence erected by H. P. Poole- 
on the line now indicated on the map by the letters F to G ;  and that 
likewise the southern boundary was evidenced by a wire fence and trees 
on the line now indicated on the map as G to M. From this the reason- 
able inference is deducible, as testified by the witness McIntyre that the 
30-acre tract is the "east boundary of the old tract of land the 60-acre 
tract." Thus the testimony tends to locate the lines of the eastern por- 
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tion of the 60-acre tract which was cut off into the 30-acre tract so as to 
include the locus in quo. 

Again, the description of the 60-acre tract i n  the deed to H. P. Poole, 
designates the north line as extending eastward along the Morganton 
Road 95 (poles) to Angus Martin's line; thence his line south ten degrees 
west 100 poles, with the next line running westwardly. While no evi- 
dence was offered as to the location of Angus Martin's line, this descrip- 
tion indicates that Angus Martin's land lay to the east, and that the line 
running south from the Morganton Road was both the eastern boundary 
of the 60-acre tract and the dividing line between the lands of H. P. 
Poole and Angus Martin; and it was along this line (now indicated on 
the map by the letters F to G) that H. P. Poole erected a wire fence 
to replace a previously existing rail fence. 

We think the plaintiffs have offered some competent evidence to 
determine the boundaries and locate the plaintiffs' land as found by the 
referee and approved by the judge. ~ e n c e  the motion for judgment of 
nonsuit was properly denied. 

At  the time of the taking of the testimony before the referee, tho 
defendants noted exceptions to the ruling of the referee in the admission 
of certain testimony, but in their exceptions to the report of the referee 
none of these were brought forward, so they could be ruled upon by the 
judge, except that relating to the admission of the record of the special 
proceeding for partition. Pack v. Ratz in ,  215 N.  C., 233, 1 S. E. (2d), 
566; Anderson v. McRae,  211 N.  C., 197, 189 S. E., 639. The exception 
brought forward was properly overruled, for the reason that the title 
of the plaintiffs, as heirs of H. P. Poole, to the three tracts of land 
having been admitted, it was competent to offer the record of this pro- 
ceeding to show that the 30-acre tract was carved out of these lands and 
allottevd to the plaintiffs. Furthermore, this exception seems to have been 
abandoned as it was not referred to in brief or argument (Rule 28). 

Defendants bring forward in  their assignments of error exception to 
the action of the trial judge in attempting at  a subsequent term of the 
Superior Court of Montgomery County to set aside the judgment pre- 
viously rendered by him, and to substitute therefor another judgment, 
because of some inadvertence in the first. As the record shows final 
judgment in  the cause was signed 3 October, and at the same time entries 
of appeal to this Court were noted, the judge was without power at a 
subsequent term (29 October), and within the time allowed for service 
of case on appeal, to set aside the judgment and substitute another, 
unless by consent. Likas v. Lackey, 186 N. C., 398, 119 S. E., 763; 
Lawrence 2) .  Lawrence, ante, 221. Xotice of the judge's intention 
to set aside the first judgment and substitute another was given infor- 
mally shortly before the subsequent term began, but defendants did not 
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a p p e a r  o r  consent, and  excepted to t h e  action of t h e  judge. Though i t  
appears  t h a t  the  only change i n  t h e  judgment  was i n  t h e  mat te r  of cer- 
t a i n  allowances a n d  no t  as  t o  the  merits,  the  exception now presented on  
th i s  appea l  m u s t  be sustained. T h e  substituted judgment  will  be stricken 
out, a n d  t h e  or iginal  judgment affirmed. Allowances constituting items 
of costs m a y  be adjusted as  provided b y  G. S., 6-7. 

Modified a n d  affirmed. 

STA4TE v. CHARLIE CARROLL. 

(Filed 10 April, 1946.) 
1. Automobiles 29- 

Before the State is entitled to a conviction under G. S., 20-138, it  must 
show beyond a reasonable doubt that the defendant mas driving a motor 
~ ~ e h i c l e  on a public highway of this State while under the influence of 
intoxicating liquor or narcotic drugs. 

2. Same- 
A person is under the influence of intoxicating liquor or narcotic drugs, 

within the meaning and intent of G. S., 20-138, when he has drunk a suffi- 
cient quantity of intoxicating beverage or taken a sufficient amount of 
narcotic drugs, to cause him to lose the normal control of his b o d i l ~  or 
mental faculties, or both, to such a n  extent that  there i s  an appreciable 
impairment of either or both of these faculties. 

3. Same- 
,4n instruction that a person is  under the influence of intoxicating liquor 

when "he has drunk a sufficient quantity of alcoholic liquor or beverage 
to affect, however slightly, his mind and his muscles, his mental and his 
physical faculties" is held for error. 

4. Criminal Law 79- 
Assignments of error not brought forward in appellant's brief are 

deemed abandoned. Rule 28. 

APPEAL b y  defendant f r o m  Gwyn, J.: a t  November Term, 1945, of 
CALDWELL. 

Cr imina l  prosecution tried upon two warrants, one charging reckless 
d r iv ing  and  t h e  other wi th  operating a motor vehicle while under  the 
influence of l iquor  o r  narcotic drugs, i n  violation of G. S., 20-138. T h e  
j u r y  returned a verdict of not gui l ty  as  to  the charge of reckless dr iving 
and  a verdict of gui l ty  as to  the  charge of operat ing a motor vehicle 
while under  the  influence of liquor. F r o m  the  judgment pronounced 
upon  the  verdict, t h e  defendant appeals, assigning errors. 
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Atforney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

Mr. H .  Strickland for defendant. 

DENSP, J. The appellant assigns as error the following portion of 
his Honor's charge: ('Where a person has drunk a sufficient quantity 
of alcoholic liquor or beverage t o  affect, however slightly, his mind and 
his muscles, his mental and his physical faculties, then he is under the 
influence of intoxicating liquor or beverage." 

The prosecution is relying upon S. v. Dills, 204 N. C., 33, 167 S. E., 
459; Wilson v. Casualty Co., 210 N.  C., 585, 188 S. E., 102; and S. v. 
Harris, 213 N. C., 648, 197 S. E., 142, to sustain this charge. I t  is 
contended that the instruction given was approved by this Court in the 
case of Wilson v. Casualty Co., supra. I n  that case the plaintiff, as 
beneficiary in an accident insurance policy, brought an action against 
the insurance company on the policy issued by it on the life of her hus- 
band, to recover for his accidental death. The defendant denied liability 
on the ground that the insured was intoxicated a t  the time of the injury 
and pleaded as a defense, a provision in the policy which contained the 
following language : "The insurance under this policy does not cover 
any loss, fatal or otherwise, sustained: while intoxicated or under the 
influence of or affected by, or resulting directly or indirectly from intoxi- 
cants or narcotics, . . ." On a proper issue presenting this defense, the 
trial judge instructed the jury as follows : "The court instructs you that, 
under the law, 'intoxicated' is synonymous, or practically so, with the 
word 'drunk'-that they mean practically, i n  ordinary usage, the same 
thing-an intoxicated person is a drunken person-a drunken man is an 
intoxicated man. And that means, intoxicated means, in  law, that the 
subject must have drunk of alcoholics to such an extent as to  appreciably 
affect and impair his mental or bodily faculties, or both. Now, the court 
instructs you further, that to be under the influence or affected by liquor 
means, that the subject must have drunk a sufficient quantity to influence 
or affect, however slightly, his body and his mind, his mental and physi- 
cal faculties. Not that they must be appreciably impaired, not that his 
emotions or passions must be stimulated or excited, or aroused, and the 
judgment impaired, but i t  does mean that to be under the influence or 
affected by it, must to some extent, at least, affect him. He must to 
some extent, at  least, feel it to be affected by it. I f  the defendant has 
satisfied you from the evidence, and by its greater weight, that the 
deceased, R. C. Wilson, was intoxicated or under the influence of, or 
affected by, intoxicants at  the time of the fatal injury, as alleged in the 
answer, i t  will be your duty to answer that issue 'Yes.' " 
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Notwithstanding the above instruction, which we think was most 
favorable for the defendant, the jury found that the insured was not 
intoxicated or under the influence of or affected by intoxicants at the 
time of his fatal injury. The plaintiff recovered judgment for the face 
amount of the policy. The defendant appealed and assigned as error 
that portion of the charge quoted above. I n  passing on the exceptio~z 
the Court said: "We see no error in the charge, taking same as a whole, 
defining the condition a party must be in  to  avoid the policy. . . . 
Under the terms of the policy, the charge is favorable to the defendant." 

I n  the instant case, we are not dealing with a contract. Nor can the 
instruction be construed as favorable to the appellant. We are called 
upon to determine whether the instruction given is proper in a criminal 
proceeding, where a defendant is being tried upon a warrant charging 
him with operating a motor vehicle while under the influence of intoxi- 
cating liquor or narcotics. The answer must be in  the negative. 

The meaning of the phrase "Under the influence of liquor" is defined 
in  Black's Law Dictionary (3rd Ed.), p. 1775, as follows: "In statutes 
or ordinances relating to the operation of motor vehicles, i t  has been 
construed as equivalent to the words, 'in an intoxicated condition,' State 
v. Dudley, 159 La., 872,106 So., 364, 365, and to the words, 'in a drunken 
or partly drunken condition,' Daniels v. State, 155 Tenn., 549, 296 S. W., 
20, 23, but not as synonymous with the words, 'while intoxicated,' Cannon 
v. State, 91 Fla., 214, 107 So., 360, 362. The expression is said to cover 
not only all the well-known and easily recognized conditions and degrees 
of intoxication, but any abnormal mental or physical condition which is 
the result of indulging in  any degree in intoxicating liquors and which 
tends to deprive the driver of that clearness of intellect and control of 
himself which he would otherwise possess. Latimer v. Wilson, 103 N. J .  
Law, 159, 134 A., 750, 751. I t  is applicable to the condition created 
where intoxicating liquor has so fa r  affected the nervous system, brain, 
or muscles of the driver as to impair to an appreciable degree his ability 
to operate an automobile in a manner that an ordinarily prudent and 
cautious man in  the full possession of his faculties, using reasonable care, 
would drive a similar vehicle under like conditions. People v. Dingle, 
56 Cal. App., 445, 205 P., 705, 706; People v. NcKee, 80 Cal. App., 
200, 251 P., 675, 677." 

I t  will be noted that in the case of Wilson, v. Casualty Co., supra,  the 
Court made a distinction between a person who is drunk and one under 
the influence of or affected by liquor. We are of the opinion the Legis- 
lature did not intend that any such distinction should be made in the 
interpretation and enforcement of the statute under consideration. When 
a person drinks a sufficient quantity of liquor or other intoxicating 
beverage to cause him to lose the normal control of his bodily and mental 
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faculties to such an extent that such loss of the normal control of these 
faculties is appreciable, then such person is under the influence of liquor 
within the meaning of the statute. And until there is some appreciable 
impairment of the mental or physical faculties, or both, the person is 
neither drunk nor under the influence of liquor within the meaning of 
the statute. 

I n  8. ?;. ndls, supra, the defendant excepted to evidence to the effect 
that a short time before the accident the defendant was in the car, lying 
on the steering wheel, drunk. The Court said: "The word 'drunk' is 
defined as, 'Under the influence of intoxicating liquor or drugs to such 
an extent as to have lost the normal control of one's bodily and mental 
faculties,' Xew Standard Dictionary, and as, 'Under the influence of an 
intoxicant, especially an alcoholic liquor, so that the use of the faculties 
is materiaI1y impaired.' Webster's New International Dictionary. The 
definition is accepted and generally understood, and the word as used 
by the witness imports the statement of a fact based upon observation. 
I n  no other way could the witness more definitely have stated his con- 
ception." 

I n  8. ?;. IIarris, supra, this Court, in a per curinm opinion, approved 
the following portion of the court's charge: "If a man is under the 
influence of intoxicating liquor he has got enough to make him think or 
act or do differently from what he would think or act if he did not have 
it, whether it is a spoonful or a quart, whether it is a bottle of beer or 
a quart of liquor." 

I n  rhe above instruction, the court was not defining the word "drunk," 
or the expression "under the influence of intoxicating liquor," but stated 
as a fact that "If a man is under the influence of liquor he has enough 
to make him think or act or do differently from what he would . . . if 
he did not have it." The remaining part of the charge to which the 
defendant objected, was to impress upon the jury the fact that i t  is 
in~niaterial how much or how little intoxicating liquor may be required 
to cause one to be under its influence. A very small quantity of intoxi, 
eating liquor might substantially affect the mental and physical faculties 
of one person, while such an amount might not appreciably affect some 
other person. The graramen of the offense charged there, as in the case 
nov hefore uq, Tyas driring a motor vehicle on a public highway, while 
under the influence of an intoxicant. We realize the necessity for strict 
e~iforcement of the statutes enacted for the protection and safety of the 
public in the use of our highways, but, before the State is entitled to a 
conviction under G.  S., 20-138, under which the defendant has been 
indicted, it must be shown bevond a reasonable doubt that the defendant 
n-as d r i ~ i n g  a niotor rel~icle on a public highway of this State, while 
1111d~r the infl~ience of intoxicating liquor or narcotic drugs. _Ind a 



N. C.] S P R I N G  TERM, 1946. 241 

person is under the influence of intoxicating liquor or narcotic drugs, 
within the meaning and intent of the statute, when he has drunk a 
sufficient quantity of intoxicating beverage or taken a sufficient amount 
of narcotic drugs, to cause him to lose the normal control of his bodily 
or mental faculties, or both, to such an extent that there is an appreciable 
impairment of either or both of these faculties. 

Sssignments of error based on exceptions numbered one, three, six and 
eight, are not brought forward in the defendant's brief, as required by 
Rule 28, Rules of Practice in the Supreme Court, 221 N. C., 562, and 
are considered as abandoned. The remaining assignments of error are 
without merit. But, for the reason herein stated, there must be a 

N e w  trial. 

STATE v. SLLIGOOD KING. 

(Filed 10 ,4pril, 1946.) 
1. Homicide 3 4e- 

A homicide committed in  the perpetration of the capital felony of rape 
is murder in the first degree. G. S., 14-17, and premeditatioil and delih- 
eration is presumed and need not be proven. 

2. Homicide 3 17- 

In  a prosecution for murder in the first degree, testimony that  in his 
voluntary confession the defendant stated he entered the house in ~ ~ h i c h  
deceased was sleeping with the motive of raping her is competent to s h o ~  
that  the liilling TTas done in the perpetration or attempt to perpetrate the 
capital offense of rape. which would constitute murder in the first degree 
without proof of premeditation and deliberation. 

3. Criminal Lam # 1 D e -  

It ic competent for the State to shon- motive for the cominissioi~ of the 
crime charged although motire does not constitute an element of the 
crime. 

4. Cruninal Lam a 81c- 
Any error in the admission of erideace over defendznt's objection is 

11,~rmle~c \ ~ h t ~ n  testimony to the same effect is admitted without objection. 

APPEAL by defendant from Eumey, J., at October Criminal Term, 
194.5, of LEXOIR. 

Criminal prosecution upon indictment charging that defendant ,411i- 
good King "feloniously, wilfully, and of malice aforethought, dicl kill 
ant1 murder Mrs. Raymond T. Hardy, etc." 

It appears from the record that while the grand jury of Lenoir County 
had returned three true bills of indictment, charging defendant with 
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committing three separate capital offenses, burglary in the first degree, 
rape, and murder in  the first degree, he was put on trial only on the 
indictment charging murder in the first degree. 

The case on appeal as shown by the record on this appeal, discloses 
that the State offered on the trial below testimony tending to show in 
summary these facts : 

On Sunday morning, 9 September, 1945, the body of Mrs. Raymond 
T. Hardy, cold in  death, lying face down "on the floor off the bed" in  
the sun-, or front, sleeping-porch of her home in Lenoir County, near the 
Greene County line, North Carolina, was found between quarter past 
five and five-thirty o'clock by her husband upon his return from the 
Commercial Club in  Kinston, to which he had gone about ten o'clock the 
night before and where he had remained all night. Mrs. Hardy, mother 
of three small children, was in  good health when her husband left home 
Saturday night. But, upon his return, her throat had been cut in  two 
places, severing her windpipe and large blood vessels. The wounds had 
smooth edges and apparently were made with some sharp instrument. 
These wounds, in the opinion of a medical expert, produced her death. 
( I t  mas agreed in court that the doctor's description of the wounds on 
her body will relate only to  such wounds as may have caused her death.) 
Other details as to wounds need not be stated. 

The officers were notified and soon arrived. I n  searching the house 
where defendant resided, the officers found a knife, a pair of dark brown 
pants (bearing name of defendant) which were damp and splotched, and 
with blood on them inside the pockets; and a pair of shorts that had 
blood on them in front. 

Defendant, who had resided and worked on the Hardy farm, but who 
had lately moved of hip own accord to another place in the community, 
was taken into custody about eight o'clock that Sunday morning. Soon 
thereafter, during that day, in response to  questioning by the Sheriff 
Churchill, defendant voluntarily confessed, briefly stated, that late in 
the night as he was returning to his home from Kinston, by the road 
that passed the Hardy house-the natural course for him to go to his 
.home-he "fooled around" the Hardy house for a while; that he saw 
that Mr. Hardy's automobile was gone, and he knew by that Mr. Hardy 
was not at home; that he then entered the house by cutting the screen 
on the back porch door and unhooking the latch; that he pulled the 
light switch; that he got a jar of fruit out of the sideboard and went to 
Mrs. Hardy's room, where she was apparently asleep, snoring; that he 
first hit her over the head with the jar of canned fruit, and then got in 
bed with her and cut her throat; and that he killed her to keep her from 
telling on him. (Other details are not essential.) 
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There was evidence also that the officers found that everything defend- 
an t  told Sheriff Churchill and others on this Sunday "was like he said 
i t  was." 

I n  the course of the examination of the sheriff as a witness for the 
State with respect to the confession made to him by the defendant, the 
sheriff was asked this question and gave the following answer, to wit: 
"Q. Sheriff, during the time that he was talking to you on this Sunday 
afternoon-or Sunday, anyway (we told you this morning not to tell 
anything only what happened pertaining to the murder trial, but I do 
want to ask you this much) what did he tell you, if he told you anything, 
of why he went in the house? What was the purpose? A. I asked him 
if he minded telling me why he went in the house--did he go in  there 
to ravish her or have carnal knowledge of her,-and he said, 'I went i n  
there to ravish her.' " 

Defendant objected to the question on the ground that i t  probably 
relates to something besides murder, for which alone he is being tried. 
Objection overruled and defendant excepted. Defendant then objected 
to the answer and moved to strike it. Motion was denied and defendant 
excepted. These constitute defendant's exceptions 1 and 2. 

Further in this connection, Deputy Sheriff Burkett testified, without 
objection, that he heard defendant state substantially what Sheriff 
Churchill said. N. H. Byrd also testified, without objection, that he 
was present when defendant made his confession on Sunday morning 
when he was arrested, and that '(he said he went in there to ravish herv- 
and that he killed her "to keep her from telling on him." And while 
defendant, as witness for himself, denied that he had made such state- 
ment to Sheriff Churchill, he testified: "After a while that other fellow 
said 'Did you go in there to rape?' And I told him, 'Yes, sir.' I was 
scared." 

There was also testimony that on the following Friday night defend- 
ant told the sheriff a different story, saying that he killed Mrs. Hardy, 
but that her husband hired him to do i t  and was present when i t  was 
done. And on the trial defendant so testified. On the other hand, in  
this connection, the State offered the husband as a witness and he denied 
the testimony of defendant, and any implication by him in the death of 
his wife. The State also offered three other witnesses who testified that 
they were with the husband in the Commercial Club, and that he did not 
leave the club after he arrived about ten o'clock Saturday night until 
five o'clock Sunday morning. 

Verdict: "Guilty of the felony of murder in the first degree whereof 
he stands indicted." 

Judgment: Death by inhalation of lethal gas administered in the 
manner provided by law. 
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Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General Mc.Mullan. and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

illatt H. Allen. and John. G. Dazosoa for defendant, appellant. 

WINBORNE, J. The principal assignment of error brought forward on 
this appeal challenges the competency of the testimony of the sheriff as 
to statement of defendant as to his purpose in going into the Hardy 
house a t  the time of the killing of Mrs. Hardy. The assignment is 
untenable for several reasons, among which are these : 

First:  "A murder . . . which shall be committed in the perpetration 
or attempt to perpetrate any . . . rape . . . burglary or other felony, 
shall be deemed to be murder in the first degree . . ." G. S., 14-17, 
formerly C. S., 4200. For application see S. v. Bennett, ante, 82; S. v. 
~ V a y s ,  225 N.  C., 486, 35 S. E. (2d), 494; S.  v. Dunheen, 224 N.  C., 738, 
32 S. E. (2d), 322; 8. v. Xdler,  219 N. C., 514, 14 S. E. (2d), 522, and 
numerous others. 

Thus when a homicide is committed in the perpetration of the capital 
felony of rape, the State is not put to the proof of premeditation and 
deliberation. In  such event the law presumes premeditation and delib- 
eration. Applying this principle to the present case, defendant is 
charged with murder in first degree. Hence, i t  is competent for the 
State to show that the killing was done in the perpetration or attempt 
to perpetrate the capital offense of rape. 

Second : The evidence is competent in any event for purpose of show- 
ing a motive for the crime. I t  is competent to show motive for the 
commission of a crime, although this does not constitute an element of 
the crime charged. See S.  v. Lefevers, 216 N.  C., 494, 5 S. E. (2d), 55; 
S.  v. Hudson, 218 N.  C., 219, 10 S. E. (2d), 730; S.  v. Oxendine, 224 
N. C., 826, 32 S. E. (2d), 648; 8. v. Smith, 225 N. C., 75, 33 S. E. 
(2d), 4i2. 

Moreover, if the testimony were incompetent for any purpose, any 
error in its admission would be harmless for that ( a )  testimony to the 
same effect was idmitted in evidence without objection, 8. v. Hudson, 
supra; S. 2). Oxendine, supra, and ( b )  for that defendant, as a witness 
for himself, stated, without objection, that he had made substantially 
the same admission to another person. X. v. Matheson, 235 N.  C., 109, 
33 S. E. (2d), 590. 

All other assignments of error are of formal nature, and, in the light 
of the record and the case on appeal, are without merit and require no 
special treatment. 
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Final ly,  it is appropriate  t o  say  that counsel f o r  defendant, in their  

diligence, have failed to  point out e r ror  in the  t r i a l  below, and, af ter  

careful  consideration, none ,  appears  to  us. Apparen t ly  t h e  facts  have 

been fa i r ly  presented to the  j u r y  under  a charge t o  which there is n o  

exception, and i n  the  judgment on the  verdict of the  j u r y  we find 

No error. 

KATIE 31. TVOOTER' ASD H ~ B A N D .  R. E. WOOTEN; WILLIAN A. MOSE- 
LEY ARD PC'IFE, ADA MOSELEY; B. D. PATRICK AND WIFE, ELLA B. 
PATRICK ; TVL4LTER PATRICK ASD WIFE, m71LLIE J. PATRICK ; 
LIZZIE J. DIXON AND HUSBAND, JOHN L. DIXON; AKD MRS. RACHEL 
S. TULL, v. MABEL &I. OUTLAND: RACHEL MOSELEY; MAMIE E. 
JARMAAT AKD HUSBARD, TOLSOS JARMAK; RUTH &I. VICK AND HLS- 
s a m ,  JARIES G. VICK ; PAULINE MOSELEY ; J. LYNTVOOD MOSELEP 
AND WIFE, RETHA MOSELEY ; DAYIS E. MOSELEY, INCOMPETENT; AND 

BRANCH BANKING & TRUST COMPANY, ADMIKISTRATOR C. T. A. OF 

MRS. ADDIE NOSELET TAYLOR, DECEASED. 

(Filed 10 April, 1946.) 
1. Wills g 34- 

The general rule in this jurisdiction is that where a n  equal division is  
directed among a class of beneficiaries, even though they may be described 
a s  heirs of deceased persons. or heirs or children of living persons, the 
beneficiaries take per capita and not per stirpes; but this rule does not 
apply if testator indicates the beneficiaries are to take by families or by 
classes as  representatives of deceased ancestors. 

In  a bequest or devise, a s  well a s  under the statute of distributions or 
the canons of descent, where the beneficiaries take a s  representatives of 
an ancestor they take p e ~  stirpes, but when they take directly under a 
bequest or devise as  individuals and not in a representative capacity, and 
the testator p ro~~ides  that  the division or distribution shall be in equal 
proportions, they take per capita. 

3. Same- 
A devise of lands to be equally divided among the heirs of named aunts 

and uncles of testatrix, requires the division to be made per capita nnder 
the general rule in this jurisdiction. 

APPEAL b y  all the  defendants except t h e  administrator,  f r o m  Bone, J., 
a t  September Term, 1945, of LENOIR. 

This  is a special proceedings instituted before the  clerk of the Superior  

Court  of Lenoir  County, fo r  the  sale f o r  par t i t ion of cer tain lands situate 
i n  the  Ci ty  of Kinston and County of Lenoir, devised b y  Addie Moseley 
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Taylor, and, for the construction of her will devising and bequeathing 
the residue of her property, of which said lands are a part. 

The testatrix made various bequests to named beneficiaries in her will, 
and in Item 6 thereof, she stated: "The balance tb be equally divided 
among the heirs of Uncle Gus Moseley, Uncle Lam Moseley, Aunt Flor- 
ence Patrick, Aunt Launa Jackson and Aunt Darlie Kilpatrick." 

The will is dated 15 March, 1938. At that time the two uncles and 
three aunts referred to in the above residuary clause, were dead. They 
mere survived by the following number of children respectively: Lam 
Moseley by seven, Gus Moseley by two, Florence Patrick by two, Launa 
Jackson by one and Darlie Kilpatrick by one. These thirteen children 
are the beneficiaries under Item 6 of the will. The court below held that 
they take per stirpes,  and entered judgment accordingly. All the defend- 
ants except the administrator, appealed to the Supreme Court, assigning 
error. 

J o h n  G. Dawson  for plaintif fs.  
Guy Z l l io t t ,  J .  A. Jones ,  and  W h i t a k e r  & J e f r e s s  for de fendan f s .  

DENNY, J. The only question involved in this appeal is whether the 
beneficiaries under the residuary clause of the will of hddie Moseley 
Taylor take per capi ta  or per stirpes. 

The answer to this question is not an easy one. Our Court has expe- 
rienced a great deal of difficulty in similar cases. I n  S t o w  1.. W a r d ,  
12 N. C., 67, the language construed was as follows: ('lt is my will, and 
I do allow, that alt the remaining part of my estate, both real and per- 
sonal, be equally divided amongst the heirs of my brother John Ford, 
the heirs of my sister Nancy Stov, the heirs of my sister Sally Ward 
deceased, and nephew Levi Ward." The Court held that under the fore- 
going residuary clause, the real estate should be divided per stirpes. The 
same case had been before this Court prior thereto, and its opinion re- 
ported in 10 N. C., 604, which held the beenficiaries under this residuary 
clause took per cap i fa .  When the second decision was handed down, to 
the effect that the beneficiaries thereunder took per stirpes and not per 
capi ta ,  the personal property had been divided per capi fa .  Whereupon, 
another action was instituted by W a r d  v. S towe ,  e t  als., 17 N.  C., 509, 
to compel a redistribution of the personal property per stirpes. The 
Court held that its first opinion construing this will, to the effect that 
the beneficiaries thereunder took p ~ r  capi ta ,  was correct, and that its 
last opinion to the effect that they took per stirpes,  was wrong, thus over- 
ruling S t o w  v. W a r d ,  12 N.  C., 67. 

I n  B r y a n t ,  Admr. ,  v. Sco t t ,  21 N. C., 155, in considering the question 
now before us, the Court said: "All the cases upon the subject were 
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looked into, and much considered by the Court in the recent case of 
Ward v. Stowe, 2 Dev. Eq. Ca., 509; and they clearly establish the cor- 
rectness of the decree made by his Honor. The only difficulty in that 
case arose out of the word heirs, there used as the description of the 
donees of a residue, in which real and personal estates were complicated. 
We were finally of opinion, that in that will, children, or, at  any rate, 
issue, were meant by i t ;  and it then followed, of course, upon the author- 
ities, as we thought, that the different families of children did not take 
collectively or by representation, but severally, and as individuals who 
came within the general description. Several Chancellors have, in cases 
like this, of gifts to the testator's children, and to the children of deceased 
children, expressed the apprehension, that, in  distributing per capita, 
they did not follow the intention; but they have never been able to find 
a ground for holding otherwise, and have thought themselves bound to 
that construction, although it might not be according to the intention, 
rather than adopt the opposite one, which obviously does violence to the 
words of the testator. The intention that the grand-children should take 
per stirpes, is conjectured from the reasonableness of it, as applied to 
the state of most families. But when the gift is made under circum- 
stances which exclude all reference to  the statute of distribution, that 
conjecture must be giv& up ;  and when to that is added a direction for 
an  equal division among all the donees, no court could feel safe in 
making an unequal division." 

I n  Hobbs v. Cmige, 23 N.  C., 332, the residuary clause read as fol- 
lows: "The balance of my property to be applied to the payment of my 
debts; should there be a surplus, i t  is my will that i t  be equally divided 
among the heirs of my deceased brother, Samuel Foster, and the heirs 
of David Craige." The Court held that the surplus of the testator's 
estate should be divided per capita among the heirs of the deceased 
brother and the children of David Craige. 

I n  the case of Freeman v. Rnight, 37 N .  C., 72, the testator made 
provision for certain funds to be equally divided between his heirs. He  
left children and grandchildren, who were the children of a daughter who 
predeceased him. The Court held that "Where personal property is 
given simpliciter to 'heirs,' the statute of distributions is to be the guide, 
not only for ascertaining who succeed, and who are 'the heirs,' but how 
they succeed, or in what proportions do they respectively take. But as 
the donees claim not under the statute, but under the will, if the will 
itself directs the manner and the proportions in which they are to take, 
the directions of the will must be observed, and the guidance of the 
statute is to be followed no further than where the will refers to it- 
that is to say, for the ascertainment of the persons, who answer to the 
description therein given. The testator has here directed the manner 
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of distribution-the proceeds are to be 'equally divided.' The division 
directed by the will must be obeyed, and the children of the deceased 
child take equal shares with the widow and surviving children." 

The general rule in this jurisdiction is to the effect that where an 
equal division is directed among a class of beneficiaries, even though they 
may be described as heirs of deceased persons, heirs or children of living 
persons, the beneficiaries take per capita and not per stirpes. Shull v. 
Johnson, 55 K. C., 202.; Hustings v. Earp, 62 N .  C., 5;  Waller v. Por- 
sythe, 62 N.  e., 353; Britton. v. Miller, 63 N .  C., 268; Culp v. Lee, 109 
N.  C., 675,14 S. E., 74; Leggett v. Simpson, I76 N.  C., 3, 96 S. E., 638; 
Ez parte Brogden, 180 K. C., 157, 104 S. E., 177; Burton v. Cahill, 
192 N.  C., 505, 135 S. E., 332; Tillman v. O'Briant, 220 N.  C., 714, 
18 S. E. (2d), 131; see Annotations 16 A. L. R., 79. 

This rule, however, will not control if the testator indicates the bene- 
ficiaries are to take by families or by classes as representatives of de- 
ceased ancestors. illartin. v. Gould, 17 S. C., 305; Xpivey v. Spivey, 
37 N .  C., 100; Henderson v. Womack, 41 N .  C., 437; Bivens v. Phifer, 
47 N.  C., 436; Lowe v. Carter, 55 N.  C., 377; Gilliam v. Underwood, 
56 IT. C., 100; Lockhart v. Lockhart, 56 N.  C., 205; Burgin v. Patton, 
58 N.  C., 425; Grandy v. Xawyer, 62 K. C., 8 ;  Harper v. Sudderth, 62 
N.  C., 279; Howell w. Tyler, 91 N.  C., 207; Jlifchell v. Parks, 180 N .  C., 
634, 105 S. E., 398. 

I n  a bequest or devise, as well as under the statute of distributions or 
the canons of descent, where the beneficiaries take as representatives of 
an ancestor they take per stirpes, I n  re Poindezter, 221 N .  C., 246, 20 
S. E. (2d), 49, 140 3. L. R., 1138. But, when they take directly under 
a bequest or devise as individuals and not in a representative capacity, 
and the testator prorides that the dirision or distribution shall be in 
equal proportions, they take per capita. 

We are not inadvertent to what Walker, J., said, in speaking for the 
Court, in Xitchell v. Parks, supra, to ~ v i t :  "A devise or bequest to the 
heirs of se~yeral persons will usually go per stirpes." Ordinarily that is 
true, where there is no language in the devise or bequest to indicate a 
different intent on the part of the testator. But here an equal division 
among the heirs of the uncles and aunts is directed by the testatrix. 

I t  is also pointed out in Burton v. Cahill, supra, that where the intent 
is doubtful, the degree of consanguinity may be considered, citing Kirk- 
patrick .c. Rogers, 41 N .  C., 130, and E z  parte Brogden, supra. All 
thirteen of the beneficiaries under the residuary clause in Addie hIoseley 
Taylor's d l ,  vere her cousins and of equal degree of consanguinity. 

After carefully considering the testamentary provision before us, and 
the opinions herein cited, we think these beneficiaries constitute bnt one 
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class and  take per capita as individuals, and  not per stirpes a s  repre- 
sentatives of the i r  respective ancestors. 

T h e  judgment of t h e  Cour t  below is  
Reversed. 

STBTE v. CLARENCE B. LEWIS ARD HARRY MILLS. 

(Filed 10 April, 1946.) 
1. Grand Jury § % 

The grand jury is not a trial court, but an investigatory body, and i t  is 
competent to send to the grand jury as  many bills of indictment a s  may 
be necessary to get before i t  necessary witnesses and evidence from which 
i t  may decide the propriety of submitting the accused to trial. 

2. Criminal Law 5 % 

No question of double jeopardy is presented by the repeated investiga- 
tion by the grand jury under bills of indictment, eren though there be an 
identity of persons and description of offenses in the bills. 

3. Criminal Law § 62f- 

The trial court is without power even a t  the time of sentencing defend- 
an t  to separate the term and provide that after serving a stipulated part 
of the sentence the balance should be suspended for a period of five years 
on condition of good behavior, since such provision is  in effect a n  antici- 
patory parole and it is the spirit of the Constitution that  the power of 
pardon, parole or discharge during the term of imprisonment should be 
the exclusive prerogative of the Governor. 

4. Ckiminal Law § 83-  

Where the trial court separates the tern1 of sentence and provides that 
after serving a stipulated part of the term the balance should be sus- 
pended upon condition of good behavior, the case will be remanded for 
proper judgment rather than permit the valid portion of the judgment to 
stand, since it  cannot be determined to what extent the sentence was 
affected by the ameliorating provisions. 

APPEAL by defendants f r o m  Gwyn,  J., a t  Korember  Term, 1945, of 
CALDWELL. 

Attorney-General MciWullan and Assistant Attorneys-General Rhodes, 
Moody,  and T u c k e r  for the State. 

W .  H.  Strickland for defendants, appellants. 

SEAWELL, J. T h e  defendants mere brought t o  t r i a l  on  three bills of 
indictment, respectively, ( a )  charging Ed Church, Clarence Lewis and 
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Harry Mills with raping Emmie Green; (b) charging Clarence Lewis 
with raping Emmie Green; and (c) charging Harry Mills with assault 
on Estelle Jones with intent to commit rape. 

The cases were consolidated for trial with the consent of the defend- 
ants. The solicitor announced in  open court that he would not ask for 
a verdict against any of the defendants for the capital offense, but only 
in each case for assault with intent to commit rape as the evidence might 
justify. 

The trial resulted in a verdict of not guilty as to E d  Church, and a 
verdict of assault on a female with intent to commit rape as to each of 
the defendants Lewis and Mills. These defendants appealed from the 
sentence imposed, and assigned errors covered by exceptions taken during 
the trial and to the judgments rendered upon the verdict. 

We do not deem i t  necessary to print the evidence, either in summary 
or in  full, since we find upon careful examination that the exceptions 
directed to i t  are not meritorious. Although sharply contradicted, the 
evidence was sufficient to go to the jury on the question of guilt as to 
each of the defendants, and the motions for judgment as of nonsuit were 
properly overruled. We can find no error relating to the admission or 
exclusion of evidence, as covered by the numerous exceptions addressed 
thereto. 

However, there are two phases of the case which claim our attention: 
1. At the same term of court two bills of indictment, one charging 

E d  Church with committing rape upon Emmie Green, and one charging 
Harry Mills with committing rape upon the same person, were returned 
"Not a true bill." The appellants urge that in the indictments found 
"Not a true bill" the grand jury had already passed upon the matters 
concerned, and the State was thereby estopped from presentation of other 
bills for the same offense, and the action of the grand jury in finding 
the true bills was ineffective. Apart from the discrepancies obvious 
upon comparison of the indictments, we do not think the objection could 
raise a serious question in trial procedure had there been an identity 
of persons and description of offenses in the indictments rejected with 
those found a true bill. 

The grand jury is not a trial court, but an investigatory body, and 
no question of double jeopardy is presented by its repeated investiga- 
tion under the bills presented to it. The Constitution, Article I, see. 12, 
requires that "No person shall be put to answer any criminal charge, 
except as hereinafter allowed, but by indictment, presentment or im- 
peachment," and this sufficiently explains the function of the grand jury 
as a part of the court. I t  is competent to send to the grand jury as 
many bills of indictment as may be necessary to get before them neces- 
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sary witnesses and evidence from which they may decide the propriety 
of submitting the accused to trial. 

2. We have some difficulty in sustaining the judgments rendered 
against the defendants. The power of the court to suspend judgment in  
a criminal action upon proper condition is both inherent and statutory, 
but this has been understood as applying, a t  least in  cases where the 
sole punishment is by imprisonment, to the judgment as a whole. But 
after sentencing each of the defendants to be confined in  the State's 
Prison for a term of four years, his Honor undertook to separate the 
terms of imprisonment into two parts in the following way: 

"Commitment to issue to put into effect forthwith two years of the 
term. The remainder of the term, to wit: two years, is suspended for a 
period of five years on the following conditions: That the defendant be 
of good behavior. That he violate none of the laws of the State. That 
he apply himself to legitimate, gainful occupation; that he support and 
maintain his wife and minor child or children according to his reason- 
able ability." 

We do not doubt the wisdom and salutary effect of a judgment of this 
kind; but we can find no authority for its rendition. 

After a defendant has begun the service of his term, or at least when 
that takes place after the adjournment of the court, it is beyond the 
jurisdiction of the judge to alter i t  or interfere with it in any way. 
The power of pardon, parole or discharge during the tern1 of imprison- 
ment is by the Constitution the exclusive prerogative of the Governor. 
While in this case the sentence in full was pronounced during the term 
of court, and while the convicted person was before the judge to receive 
his sentence. nevertheless. the form and effect of the sentence is substan- 
tially an anticipatory parole. 

While i t  would be difficult to assert any direct conflict with the letter 
of the Constitution relating to parole, we believe i t  to be within the 
spirit of that instrument and the policy of our laws to leave the whole 
matter of discharge or release of prisoners who have begun serving their 
terms, whether absolutely or upon condition, to the pardoning or parole 
pourer of the Chief Executive, to be exercised in his discretion upon the 
facts as they exist at  the time. 

There is authority for the position that where the invalidity pertains 
to a separable part of the sentence, in the nature of an addition not 
affecting its integrity, that clause may be considered as surplusage and 
the judgment enforced. But the duty of meting out punishment to a 
convicted criminal is one of the gravest and most delicate tasks imposed 
upon a trial judge, demanding sound judgment and foresight. We have 
no way of knowing how much the sense of proportion and justice in the 
mind of the able judge who pronounced this sentence is reflected in its 



I X  THE SUPREME C O U R T .  

ameliorating provisions. W e  th ink  it is  more consistent wi th  justice and  
accepted practice t o  remand the  case, as  t o  each of t h e  defendants, t o  the 
Superior  Cour t  of Caldwell County t o  t h e  end t h a t  proper judgments 
m a y  be rendered upon  the  verdict. It is  so ordered. 

E r r o r  and  remanded. 

J O H N  C. D A V I S  T. ALOXZO LOVICK AND WIFE. LAURA DAT'IS LOYICK, 
AKD J E R O M E  LOVICK. 

(Filed 10 April, 194G.) 

1. Frauds, Statute of, 5 1- 
Any person, plaintiff or defendant, agaiust whom ellforcement is sought 

may plead the statute of frauds against a contract voidable under the 
statute. 

2. Frauds, Statute of, 5 4- 
A party is  not estopped by his pleading from asserting the defense 

of the statute of frauds unless the pleading asserts the voidable contract 
as  a necessary basis for the relief sought, and the mere recital of the 
parol agreement in  the pleading does not adopt i t  or ratify i t  or waive 
the right to thereafter assert the statute in subsequent pleadings. 

3. Same--Complaint held to state cause in ejectment regardless of verbal 
agreement and plaintiff was not estopped from pleading statute in 
reply. 

Plaintiff alleged that he was life tenant of the Zocus in quo and the feme 
defendant the remainderman, that the f c m e  defendant went into posses- 
sion under a parol agreement to pay a stipulated sum yearly rental to the 
life tenant, with proviso that  the amonnt should be increased a s  his neces- 
sities might require, that  he had demanded an increased rental which 
defendant had refused to pay, and that  he had thereupon demanded 
possession. Defendant admitted the allegations except that  relating to 
provision for increase of rental in the par01 agreement. Held: The com- 
plaint is  good in an action in ejectment independently of the rental con- 
tract, and plaintiff Rras not estopped from pleading the statute of frauds 
in his reply against the verbal agreement. 

4. Frauds, Statute of, § 11- 
An agreement by the remainderman to rent the Zocus in q r ~ o  from the 

life tenant for  the entire period of the life estate is for an indefinite term 
and one which may last beyond three gears and therefore such agreement 
comes within the statute of frauds. G. S., 22-2. 

5. Landlord and Tenant § 6- 

Where the statute of frauds is effectively pleaded to a verbal agreement 
by the remainderman to rent the premises for the duration of the life 
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estate, the remainderman becomes a tenant at will whose occupancy may 
he  terminated insfanter by demand for possession. 

APPEAL by plaintiff from Bone ,  J . ,  at September Term, 1945, of 
LEITOIR. 

The plaintiff divided his land amongst his children, including the 
defendant Laura Davis Lovick, an illegitimate daughter, conveying to 
each of them by deed in fee the remainder after reserving to himself and 
wife a life estate. The wife is now dead. He alleges that by parol 
agreement he rented his life estate in their respective shares to each of 
his children, upon a rental of $100 per year, with the proviso that the 
rental should be increased as his necessities might require; and the 
defendant Laura Lorick went into the possession of the premises, and 
with her husband has remained there since, sometimes subrenting to her 
codefendant, Jerome Lovick, but remaining in control. 

Plaintiff alleges that he notified the defendant Laura Lovick that 
because of his increased need, the rent for the year 1944 and subsequent 
years would be increased, but that said defendant notified him that she 
would not pay him any additional rental. Thereupon, the plaintiff 
demanded possession of the land, which possession was refused. The 
defendant Laura Dal-is Lovick and her codefendants replied to the com- 
plaint, denying that the rental agreement made at the time Laura Davis 
Lovick was put in possession of the premises contained any provision for 
increase of rent, admitting, however, that she held by deed from the 
plaintiff, subject to his life estate, and that she went into possession 
under contract of rental for the entire duration of plaintiff's life estate 
in the land. I t  is admitted that the rental contract was in parol. 

The plaintiff replied, reiterating his first declaration as to the terms 
of the parol rental contract, and pleading the statute of frauds. G. S., 
22-2. 

Leaving out of consideration extraneous matter immaterial to the 
issue, the evidence of the plaintiff recapitulates the allegations of his 
pleading. The defendants offered no eridence, but at the close of plain- 
tiff's evidence moved for judgment of nonsuit, which was allowed. The 
plaintiff appealed. 

Tl'hitc&er & J e f r e s s  for plaint i f f ,  appel lant .  
J .  A .  Jones  for defendants ,  appellees. 

SEAWELL, J. The decision in this case turns upon the availability to 
the plaintiff of his plea of the statute of frauds against the parol rental 
contract upon which defendants rely for their defense in retaining pos- 
session of lands reserved by plaintiff in his life estate. The defendant 
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appellees argue that the plaintiff has asserted the parol contract, relies 
upon it for his cause of action and relief, and is therefore estopped from 
pleading the statute or obtaining any relief through it. We are of the 
opinion the position is not well taken, 

The plaintiff brought his action in the Superior Court after dismissal 
of a summary proceeding in the court of a justice of the peace based on 
the supposed rental agreement. The defendants' counsel, seeming to have 
correctly divined the nature of the action, made no plea to the jurisdic- 
tion, which should have resulted in dismissal if their present position 
is sound. 

However informal it mav be-and we do not criticize i t  in that 
respect-the complaint is good in an action of ejectment, and, independ- 
ently of the rental contract, sets up all the essentials for recovery in 
such an action when supported by proof. I n  point of fact, the defend- 
ants admit all the allegations of the complaint material to plaintiff's 
recovery and rely solely on the parol contract. 

The plea of the statute is available to any person against whom it is 
sought to enforce a parol agreement obnoxious to its terms, plaintiff or 
defendant. H e  may waive it or invoke it, as he sees fit-Allison v. 
Steele, 220 N. C., 318, 17 S. E. (2d), 339-but he will not be deemed 
to have waived i t  where there is no necessary reliance upon it for the 
relief sought in the complaint, and in the face of his express plea of the 
statute. 

The mere recital of the parol agreement in the complaint does not 
adopt it or ratify it, or fix plaintiff with reliance upon it for his cause 
of action. Areal v. Trust Go., 224 N. C., 103, 106, 29 S. E. (2d), 206; 
Grantham G. Grantkam, 205 N. C., 363, 171 S. E., 331. I n  the instant 
case it was competent for the plaintiff to set up the parol agreement for 
the purpose of showing the circumstances under ~ h i c h  the defendants 
came into possession of the land, or its invalidity as a defense to an 
action for its recovery. 14n analogous situation is presented in Granfham 
v. Grantham, supra. 

The plea of the statute occurs in plaintiff's reply to the answer, in 
which it is independently set up. I t s  occurrence in this way does not 
alter the legal principles which we have applied. The plea of the statute 
was open to the plaintiff, and it was prope~ly pleaded. 

The cited statute, G. S., 22-2, provides that ". . . all . . . leases and 
contracts for leasing lands exceeding in duration three years from the 
making thereof shall be void unless said contract, or some memorandum 
or note thereof, be put in writing and signed by the party to be charged 
therewith or by some other person by him thereto lawfully authorized." 

While they differ in particulars not material to this review, both 
versions of the parol agreement-that given by the plaintiff and that 
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given by the defendants-bring i t  within this statute. The agreement 
clearly contemplated the leasing of the land for the entire period of the 
life estate, four years of which had already passed when the action began, 
and an indefinite period of which is yet to follow. 

This statute has been repeatedly interpreted as applying to a lease for 
a n  indefinite term or for one which may last beyond the three-year 
period to which a par01 lease is limited. Barbee v. Lamb, 225 N .  C., 
211, 34 S. E, (2d), 65; Love v. Edmonston, 23 N .  C., 152; Wright v. 
Allred, ante, 113. 

The invalidity of the rental contract leaves the defendants in the posi- 
tion of tenants at  will, whose occupancy may be terminated instanter by 
demand for possession. Barbee v. Lamb, supra, p. 213, and cases cited. 
The demand is admitted. 

I t  does not clearly appear upon what theory the court below ordered 
a nonsuit or dismissed the case. Apparently, however, it was regarded 
as a valid rental contract, and nonsuit seems to have been allowed on 
the contention of the defendants that the provision in the contract, as 
alleged by the plaintiff, providing for an increase in  the rents, even if 
admitted'in truth and in fact, was too vague for enforcement. At least, 
that is the theory presented to the Court here. 

The judgment of nonsuit is reversed, and the cause is remanded for 
further proceedings in accordance with this opinion. 

Reversed and remanded. 

STATE v. EDlT71K PETERSON. 

(Filed 10 April, 1946.) 

1. Intoxicating Liquor § 9 b  

In a prosecution under G. S., 18-50, no presumption of intent to sell 
arises from the unlawful possession of illicit liquor, and the State must 
prove not only unlawful possession of illicit liquor but also the intent to 
sell, unaided by any presumption or rule of evidence. 

2. Intoxicating Liquor Qd-Evidence held insufficient t o  overrule nonsuit 
i n  prosecution for  unlawful possession of illicit l iquor fo r  sale. 

Evidence tending to show that officers of the law were reluctantly ad- 
mitted in defendant's house, that the officers heard whispering within the 
house before they were admitted, that  in the kitchen there mere defendant, 
his wife, and n man with whiskey on his breath, and in the front room 
a man and a woman, that  they found in the kitchen a half-gallon jar. 
with a few drops of whiskey in it, and two glasses and a five-gallon bucket 
of slops, nearlr full, smelling of liquor, and that there mas fifty cents in 
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change on the stove, i s  held insufficient to orerrule defendant's motion 
for judgment as of nonsuit in a prosecution under G. S., 18-60, for unlaw- 
ful possession of illicit liquor for the purpose of sale. 

3. Intoxicating Liquor 5 9g: Criminal Law § 6 0 -  
A conviction on insufficient eridence on a warrant charging unlawful 

possession of illicit liquor for the purpose of sale, G. S., 18-50, cannot b e  
sustained on the ground that the evidence might be sufficient to sustain 
a conviction of possession of a quantity of nontax-paid liquor. G. S., 18-48. 

Appeal by defendant from Burney ,  J., a t  October Term, 1945, of 
SAMPSON. Reversed. 

Criminal prosecution under a warrant  charging the unlawful posses- 
sion of illicit liquor for the purpose of sale, heard in the Superior Court 
on appeal from the county recorder's court. 

On  the night of 2 1  January,  1945, three police officers went to  thc 
home of defendant. Two of them went to  the kitchen window to listen. 
They heard two or three people inside talking. I n  a minute or two 
defendant's wife opened the door and saw them. They told her to open 
the door and let them in. She shut the door and locked it. The officers 
then heard a commotion in  the room and "they were whispering and 
talking." I n  a minute or two Mrs. Peterson again opened the door and 
let the officers in. A t  tha t  time defendant and his wife and a man mere 
in  the kitchen and a man and woman were in  the front room. The 
kitchen had the odor of liquor in it. 

The officers made a search. They found a one-half gallon jar, having 
just a few drops of whiskey in  it, behind the stove, about fifty cents in 
change on the stove, two glasses on the table, and a five-gallon bucket of 
slops almost full. The  jar, the glasses, and the slops had the odor of 
liquor. The breath of the man in the kitchen "smelled as if he had been 
drinking" but there was no indication that  any of the others had taken 
a drink. 

There was a verdict of guilty. From judgment on the verdict defend- 
ant  appealed. 

Atforney-General Mcil ful lan and Assistant Attorneys-General Rhodes, 
X o o d y ,  and T u c k e r  for the State. 

B u f l e r  d2 Butler  for defendant, appellant. 

BARKHILL, J. The merit of defendant's assignment of error, based 
on his exception to the refusal of the court below to grant his motion to 
dismiss, G. S., 15-173, is the only question presented for consideration. 
We are of the opinion the motion was well advised and should have been 
sustained. 
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The provisions of our statutes concerning the possession and sale of 
intoxicating liquors as brought forward in  chapter 18 of the General 
Statutes of 1943 are not codified and are so numerous they tend to con- 
fuse. Section 2, chapter 44, Public Laws 1913, G. s., 18-32 ( 2 ) ,  makes 
possession of more than one gallon of spirituous liquors at any one time 
prima facie evidence of possession for the purpose of sale, and the Tur- 
lington Act, section 10, chapter 1, Public Laws 1923, G. S., 18-11, makes 
the unlawful possession of any quantity of intoxicants prima facie evi- 
dence of such intent. On the other hand, section 14 (0. S., 18-49) of 
the Beverage Control Act of 1937 (chapter 49, Public Laws 193'7, G. S., 
Art. 3, chapter 18) permits, under certain conditions, the transportation 
of tax-paid alcoholic beverages not in excess of one gallon, which neces- 
sarily implies the right to possess such quantity in one's home as pro- 
vided by G. s., 18-11, and section 15 thereof makes i t  unlawful to possess 
for the purpose of sale any quantity of liquor on which the required taxes 
have not been paid, but creates no presumption or rule of evidence. 

However, the applicability of these sections has been clarified by deci- 
sions of this Court. S. v. Suddreth, 223 N. C., 610, 27 S. E. (2d), 623; 
S. v. Watts, 224 N. C., 771; S. v. Davis, 214 S. C., 787, 1 S. E. (2d), 
104. 

When, as here, the State proceeds under the last-cited section, G. S., 
18-50, i t  is put to proof not only of unlawful possession of illicit liquor 
but also of the intent to sell, unaided by any presumption. I f  it desires 
the benefit of the statutory rule of evidence which makes possession 
prima facie evidence of an intent to sell, it must proceed under the 
statute which creates it. S. v. IL!!cNeill, 225 N .  C., 560; S. v .  Lockey, 
214 N.  C., 525, 199 S. E., 715. 

The evidence offered, when considered in the light most favorable to 
the State, creates nothing more than a bare suspicion. Neither the 
quantity of liquor nor the number of containers found reasonably impels 
the conclusion that the possession was for commercial purposes. And 
there is not a scintilla of evidence that defendant sold, offered for sale, 
or intended to sell any quantity of liquor. 

One man in defendant's home had the odor of liquor on his breath. 
Did he take a drink before going there or after his arrival? Did he 
carry i t  with him or was i t  furnished to him in the defendant's home? 
I f  in  the defendant's home, by which one of the four persons present? 
Did he pay for it, and if so whom did he pay? On this evidence a jury 
may guess or surmise but i t  cannot answer with that degree of certainty 
required in criminal prosecutions. 

While one of the officers standing on the outside heard someone "whis- 
pering" on the inside of the closed room, he did not hear with such 
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acuteness t h a t  h e  could give testimony of a n y  incriminat ing remarks. 
T h e  other  circumstances a r e  insu5c ien t  t o  suppor t  a conviction. 

W e  m a y  concede, without deciding, t h a t  there is  some evidence there 
was a quant i ty  of nontax-paid liquor i n  defendant's home. I f  this  be a 
fact,  a n d  it belonged t o  defendant o r  was i n  his  home with his knowledge 
a n d  consent, h e  might  be gui l ty  of the  violation of t h e  provisions of 
G. S., 18-48. B u t  this Cour t  will not sustain a conviction under  a war- 
r a n t  charging a specific cr iminal  offense created by  s tatute  merely 
because t h e  defendant, on the evidence disclosed i n  the record, m a y  be 
gu i l ty  of a s imilar  offense created by  another  section of the same statute. 
8. v. McNeill, supra. 

T h e  judgment below is  
Reversed. 

ROBERT H. COLEMAN v. ERNEST E. WHISNANT ET AL. 

(Filed 10 April, 1946.) 

1. Pleadings 8 15: Trial 8 21- 
A demurrer to the pleadings, G. S., 1-127, and a demurrer to the evi- 

dence, G. S., l-1S3, a re  different in purpose and effect; the first challenges 
the sufficiency of the pleadings, and the second the sufficiency of the 
evidence. 

2. Contracts § 5: Seals § 4- 

At common law, which still obtains in this jurisdiction, instruments 
under seal are  generally held to be good a s  against a plea by one of the 
parties of no consideration, because the seal imports consideration or 
renders i t  unnecessary. 

3. Contracts § 5--Contract held supported by valid consideration and 
nonsuit on plea of nudum pactum was without error. 

Plaintiff and defendants executed a contract relating to  patent d e ~ i c e s  
invented by plaintiff. Plaintiff instituted this action attacking the con- 
tract on the ground of want of consideration. The contract was under 
seal and recited a consideration of one dollar and other valuable consid- 
erations and also recited money furnished by defendants to perfect inven- 
tion and promise to bear expense of obtaining patent, sale and assignment 
of one-fourth interest in the invention to each of the two defendants. and 
granted free use of the invention in manufacturing processes in defend- 
ants' mill. The contract also contained mutual promises relating to sale, 
lease or use of the patent by others without written consent of all the 
parties, and agreement to share any moneys derived from the sale or 
licensing of the invention. The only evidence offered by plaintiff on the 
question of consideration was to the effect that the dollar recited in the 
contract had not been paid, and that even if i t  had, it  was inadequate, and 
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this evidence was excluded. Held: The fact that the contract was under 
seal, without suggestion that it was not intended to be under seal, and the 
contractual recitations therein afford sufficient consideration to support 
the contract, and defendants' motion for judgment as of nonsuit was prop- 
erly allowed. 

4. Evidence § 39- 

Recitations of a contractual nature in a written instrument may not 
be contradicted or varied by parol. 

5. Appeal and Error 8 Sla- 
Where it is determined on appeal that plaintiff's recovery is dependent 

upon his showing want of consideration to support the contract involved 
in the litigation, judgment of nonsuit upon the subsequent trial upon 
failure of proof on the issue by plaintiff, conforms to the law of the case. 

APPEAL by plaintiff from Phillips, J., a t  January Term, 1946, of 
CATAWBA. 

Civil action to recover (1) royalties upon the use by defendants in 
their hosiery mill of patent devices, invented by the plaintiff, and (2)  
damages for wrongful interference with plaintiff's use of his invention. 

From judgment of nonsuit entered at  the close of plaintiff's evidence, 
he appeals, assigning errors. 

John C. Stroupe, W .  H. Strickland, and Paul B. Eaton for plaintiff, 
appellant. 

Joseph L. Xurphy,  Bailey Patrick, John W.  Aiken, and S .  J .  Ervin, 
Jr., for defendants, appellees. 

STACY, C. J. The case was here at last term, 225 N. C., 494, 35 S. E. 
(2d), 647, on demurrer to plaintiff's pleadings, complaint and reply. 
G. S., 1-127. I t  is here now on demurrer to the evidence. G. S., 1-183. 
The two are different in purpose and result; the one challenges the suffi- 
ciency of the pleadings, the other the sufficiency of the evidence. Mont- 
gomery v. Blades, 222 N.  C., 463, 23 S. E. (2d), 844; Smith v. Sink, 211 
N. C., 725, 192 S. E., 108. 

I t  was held on the former appeal that the contract executed by plaintiff 
on 3 October, 1939, and later assignments constitute "a barrier which he 
must surmount in order to proceed with his action." He assails the con- 
tract as being without consideration, nudum pacfum, and consequently 
unenforceable as to him. Hatcher v. Odom, 19 N. C., 302, 

The contract is undep seal and recites a consideration of "$1.00 and 
other valuable considerations." Mutual promises are also recited in the 
contract and later assignments. I t  is conceded that the defendants have 
complied with their part of the agreement. Exum v. Lynch, 188 N. C., 
392,125 S. E., 15; Mfg. Co. v. McCormick, 175 N.  C., 277, 95 S. E., 555. 



260 I N  T H E  SUPREME COURT. [226 

The plaintiff offered to show that the $1.00, recited in the contract, was 
never paid to him, and even if it had been, it was inadequate. Knott  v. 
C'utler, 224 N. C., 427, 31 S. E. (2d)) 359. This was the whole of his 
evidence on the subject. I t  was excluded, and plaintiff assigns error. 
The exception appears untenable. 

I n  the first place, the contract is under seal. At  the common lam, 
which still obtains in this jurisdiction, instruments under seal are gen- 
erally held to be good as against a plea by one of the parties of no 
consideration, because the seal imports consideration or renders it unnec- 
essary. Thornason v. Bescher, 176 N. C., 622, 97 S. E., 654, 2 A. L. R., 
626. "A bond needs no consideration. The solemn act of sealing and 
delivering is a deed, a thing done, which, by the rule of the common law, 
has full force and effect, without any consideration. X u d u m  pactum 
applies only to simple contracts." H a ~ r e l l  v. Waison, 63 N .  C., 453. 
There is no suggestion that the contract was not intended to be under 
seal. Allsbrook v. Walston, 212 N. C., 225, 193 S. E., 151; Williams 1;. 
Turner, 208 N. C., 202, 179 S. E., 806. 

Secondly, the instrument recites "other valuable considerations." 
Fazcceit v. Fawcett, 191 N. C., 679, 132 S. E., 796. These include (1) 
recital of money furnished by defendants to perfect invention and prom- 
ise on their part to bear expense of obtaining patent; (2)  sale and 
assignment of one-fourth interest in the invention to each of the defend- 
ants, Ernest E .  and Clarence L. Whisnant; ( 3 )  grant of a free license 
to the defendants to use the device in the manufacture of hosiery in their 
mill; (4) covenant to refrain from leasing to others or disposing of any 
interest in the invention ('without the unanimous consent of all parties to 
this agreement"; (5) agreement to share equally in any moneys derived 
from a sale of the invention or from any licenses granted to others for 
its use; and (6) stipulation that invention shall not be used by anyone 
other than the defendants at their mill in Hickory '(except by the written 
consent of all the parties to this agreement." These recitals are con- 
tractual in nature and may not be contradicted or varied by parol. 
Ins. Co. v. Morehead, 209 N. C., 174, 183 S: E., 606; Samonds v. Clon- 
inger, 189 K. C., 610, 127 S. E., 706; Parker v. JIorrill, 98 il'. C., 232, 
3 S. E., 511; dnno. 100 A. L. R., 17, et seq.; 22 C.  J., 1171-1172. Addi- 
tionally, then, they may be said to afford sufficient consideration to 
support the contract. Institute v. Nebane, 165 K. C., 644, 81 S. E., 
1020; Baskeferia Sfores v. Indemnity Co., 204 N. C., 537, 168 S. E., 
822; Warren v. Bottling Co., 204 N. C., 288, 168 S. E., 226. 

Having failed to surmount the barrier which was pointed out on the 
former appeal, the ruling of the trial court that plaintiff may not ('pro- 
ceed with his action'' conforms to the lam of the case. Harrington 2;. 
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RawZs, 1 3 6  N. C., 65, 48 S. E., 571;  S. v. Williams, 224 N. C., 183, 
29 S. E. (2d) ,  744. 

T h e  judgment  of nonsuit will be upheld. 
Affirmed. 

C. C,. STOXESTREET v. SOUTHERN OIL GO. 

(Filed 10 April, 1946.) 
1. Contracts § 5- 

Consideration in the law of contracts is  some benefit or advantage to 
the promisor, or some loss or detriment to the promisee. A mere promise, 
11-ithont more, lacks consideration and is  unenforceable. 

2. Same-Plaintiff's evidence held to show want of consideration to sup- 
port defendant's promise, and nonsuit was proper. 

Plaintiff leased and optioned certain lands to defendant. Thereafter 
the parties had a well dug on the property under a written agreement 
that  each should pay one-half the cost, and each satisfied this agreement. 
Defendant later exercised the option. Plaintiff instituted this action to 
recover the one-half cost of digging the well borne by him, alleging that 
a t  the time of executing the written agreement defendant verbally agreed 
to so reimburse him in the event defendant exercised the option. Plaintiff 
testified on cross-examination that while the well was being dug, defend- 
ant's representative came to the premises and promised plaintiff to reim- 
burse him if the option were exercised. Held: Upon plaintiff's testimony 
the agreement to reimburse was a mere naked promise, unsupported by 
consideration, and defendant's motion for judgment a s  of nonsuit should 
have been allowed. 

APPEAL b y  defendant  f r o m  Armstrong, J., a t  August  Term, 1945, of 
CABARRUS. 

Civil act ion t o  recover one-half cost of digging well on land  leased and  
optioned by plaintiff t o  defendant, which t h e  defendant la ter  purchased 
b y  exercising option. 

O n  24  October, 1934, the  plaintiff and  his  wife  leased t o  the  defendant 
a lot f o r  a filling s tat ion on  t h e  Kannapolis-Concord H i g h w a y  f o r  a t e rm 
of t e n  years  w i t h  privilege of buying a t  a n y  t i m e  dur ing  t h e  t e r m  of t h e  
lease a t  a price of $5,000. T h e  lease contained t h e  following stipulation : 
"Said Stonestreet and  wife agree t o  fu rn i sh  Lessee w i t h  water  f o r  the  
s tat ion insofar  a s  they a r e  able t o  d o  so wi th  t h e i r  present water  supply. 
I n  case said Lessor's well fa i ls  t o  supply ample water, they  a r e  not to  
be responsible, and  t h e  Lessee will be required to  make  the i r  own arrange- 
ments  f o r  securing water." 
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STONESTREET v. O n  Co. 

I n  June, 1935, the lessee needed more water ; whereupon plaintiff and 
defendant engaged C. W. Fisher to drill a well on the premises, each 
agreeing to pay one-half the cost. The Southern Oil Company paid its 
half, amounting to $329.00, and the plaintiff credited Fisher with a like 
amount on his grocery bill. 

I t  is alleged that at  the time C. W. Fisher was engaged to drill the 
well, under a written contract signed by all the parties, i t  was further 
agreed orally between plaintiff and defendant that if the lessee exercised 
its option to buy the premises the defendant "would repay the plaintiff 
his one-half paid for boring said well, but if the defendant did not exer- 
cise the option to buy, then the well would belong to plaintiff and he 
would not be reimbursed the one-half he had paid." 

The defendant denied the alleged oral agreement, and pleaded the 
statute of frauds, satisfaction by the deed of conveyance, and no consid- 
eration for the alleged oral agreement to reimburse the plaintiff. 

On cross-examination, the plaintiff testified as follows : 
"While they were digging the well Mr. Brinson (defendant's repre- 

sentative) came down and talked to me and promised me, in  the event 
he took the property under the option in  the lease to  pay me back what- 
ever I put into it. He  promised to pay me back the $329.00 if he exer- 
cised the option. I did not give him anything i n  money, or property, 
or make any promises in return for his promise to pay me back my one- 
half the cost of digging the well. I did not promise him any money, 
didn't give him any money, I didn't think I had to. I thought he was 
an honest man." 

There was a verdict and judgment for plaintiff, from which the defend- 
ant appeals, assigning errors. 

Hartsell & Hartsell for plaintiff, appellee. 
Julian C. Franlclin for defendant, appellant. 

STACY, C. J. Passing the initial pleas of the statute of frauds and 
satisfaction by the deed of conveyance when the defendant exercised its 
option, it would seem that under the facts appearing of record as dis- 
tinguished from the allegations of the complaint, the defendant's plea of 
no consideration has been made out and constitutes a bar to the plain- 
tiff's case. Craig v. Price, 210 N. C., 739, 188 S. E., 321; Williams 
v. Chevrolet Co., 209 N. C., 29, 182 S. E., 719; Hatchell v. Odo'm, 19 
N. C., 302. 

I t  may be stated as a general rule that "consideration" in the sense 
the term is used in legal parlance, as affecting the enforceability of 
simple contracts, consists of some benefit or advantage to the promisor, 
or of some loss or detriment to the promisee. Exum v. Lynch, 188 



N. C.] S P R I N G  TERM, 1946. 263 

N. C., 392, 125 S. E., 15; Cherokee County v. Meroney, 173 N. C., 653, 
92 S. E., 616; Institute v. Mebane, 165 N. C., 644, 81 S. E., 1020; 
Findly v. Ray, 50 N. C., 125. It has been held that "there is a consid- 
eration if the promisee, in return for the promise, does anything legal 
which he is not bound to do, or refrains from doing anything which he 
has a right to do, whether there is any actual loss or detriment to him 
or actual benefit to the promisor or not." 17 C. J. S., 426; Spencer v. 
Bynum, 169 N. C., 119, 85 S. E., 216; Basketeria Stores v. Indemnity 
Co., 204 N. C., 537, 168 S. E., 822; Grubb v. Motor Co., 209 N. C., 88, 
182 S. E., 730, and cases cited. On the other hand, a mere promise, 
without more, lacks a consideration and is unenforceable. 17 C. J. S., 
434435. 

I t  is said that when one receives a naked promise and such promise is 
not kept, he is no worse off than he was before the promise was made. 
He  gave nothing for it, loses nothing by it, and upon its breach he suffers 
no recoverable damage. Mitchell v. Bell, 1 N. C., 244, 2 Am. Dec., 627; 
Sweany v. Hunter, 5 N. C., 180; Johnson v. Johnson, 10 N. C., 556; 
12 Am. Jur., 564. For example, "A" promises to give "B" a horse at  
Christmastime, or to leave him a legacy in his will, and does neither. 
There being no consideration for the promise, "B" would have no cause 
of action against "A" or his estate. Medlock v. Powell, 96 N. C., 499, 
2 S. E., 149; Broaddus v. Bank, 161 Md., 116, 155 Atl., 309; I n  re 
Fisher's Estate, 128 Or., 415, 274 Pac., 1098; 17 C. J. S., 432. A bare 
promise, made without consideration, creates no legal rights and imposes 
no legal obligations. I t s  fulfillment is a matter of grace or favor on the 
part of the one making the promise. Picot V .  Sanderson, 12 N. C., 309. 
I n  this connection, see Ritchie v. White, 225 N. C., 450. 

I n  the instant case the promise on the part of the defendant to reim- 
burse the plaintiff "his one-half paid for boring said well" was no more 
than a gratuity. Plaintiff promised nothing and gave nothing in  return 
for the defendant's promise. Wooten v. Drug Co., 169 N. C., 64, 85 
S. E., 140. The agreement to dig the well was in writing and its terms 
stated. The defendant, therefore, acquired by the exercise of its option 
exactly what i t  would have acquired had the promise of reimbursement 
not been given. The plaintiff lost nothing by the promise. His rights 
and obligations were fixed and determined by the written instruments. 
Cf. Critcher v. Watson, 146 N. C., 150, 59 S. E., 544, 18 L. R. A. (N. 
S.), 270, 125 Am. St. Rep., 470. The promise, if made, was without 
consideration to enforce it. Building & Loan Asso. v. Swaim, 198 N. C., 
14, 150 S. E., 58. I t  seems that plaintiff trusted "to the mere gratui- 
tous promise of favor from another." Hardison v. Reel, 154 N. C., 273, 
70 S. E., 463 ; Mitchell v. Bell, supra. 

The motion for judgment of nonsuit was well interposed. 
Reversed. 
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J. A. HOWELL, C. C. HOWELL, AGENT, T. J. B. BRANSOS. 

(Filed 10 April, 1946.) 
1. Ejectment § 4- 

The jurisdiction of a justice of the peace of proceedings in suinmary 
ejectment is purely statutory, Const. N. C., Art. IV, see. 27;  G. S., 42-26, 
and is limited by statute to those cases in which the relationship of land- 
lord and tenant exists and the tenant holds over after expiration of the 
term or otherwise violates the provisions of his lease, and i t  is necessary 
that the jurisdictional facts be alleged, G. S., 42-28. 

2. Same: Courts § 2d- 

The jurisdiction of the Superior Court on appeal from the justice of 
the peace in summary ejectment is clerivatire, and when the proceedings 
before the justice of the peace is  based upon an "oath in  writing" to the 
effect only that  defendant entered into possession of the premises and 
refused to vacate same, without allegation of the existence of the jurisdic- 
tional relationship of landlord and tenant, the proceedings should be dis- 
missed in the Superior Court a s  in case of nonsuit. 

3. Appeal and Error 9 40a- 
When the absence of jurisdiction appears on the face of the record, such 

defect is presented by an exception to the judgment n7hich challenges the 
correctness of the judgment. 

APPEAL by  defendant f r o m  Olive ,  Special  Judge ,  a t  J a n u a r y  Term, 
1946, of RAKDOLPH. Reversed. 

T h i s  was a summary  proceeding i n  ejectment begun before a justice 
of t h e  peace, based upon  affidavit t h a t  defendant  had  "entered into pos- 
session" of a described house and  lot, and  "refuses to  vacate the house." 
Summons  was issued 7 September, 1945, and  judgment f o r  plaintiff 
rendered 8 September. Defendant  appealed t o  t h e  Superior  Court.  

O n  t h e  hearing i n  the Superior  Cour t  plaintiff testified t h a t  he rented 
t h e  property t o  Mrs. J. B. Branson  f o r  $15 per  month, t h a t  he gave her  
notice i n  March,  1945, t h a t  he  wanted t h e  house 1 September. T h e  rent  
was  pa id  b y  Mrs. Branson to t h a t  date. O n  4 September, 1945, plaintiff 
wrote  J. B. Branson t h a t  he h a d  placed t h e  mat te r  i n  t h e  hands of his  
a t torney and "he will give you due notice when t o  vacate." T h e  attorney 
wrote defendant J. B. Branson giving h i m  unt i l  1 0  September, 1945, t o  
vacate. 

There  was verdict f o r  plaintiff, a n d  f r o m  j u d g n ~ e n t  rendered thereon 
defendant  appealed. 

W .  C. Y o r k  for plaintif f ,  appellee. 
J .  G. Preve t t e  for defendant ,  appel lant .  
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DETIX, J. I t  is apparent from an inspection of the record that the 
court was without jurisdiction. The proceeding summarily to remove 
defendant from described premises originated in the court of a justice 
of the peace and was based upon an oath in  writing to the effect only 
that defendant "entered into possession" of a house and lot, and "refuses 
to vacate said house." I n  the absence of an allegation that the relation- 
ship of landlord and tenant existed between the parties and that the 
defendant mas holding over, the justice of the peace was without juris- 
diction. Art. IV, sec. 27, Cons. N. C.; Credle v. Gibbs, 65 N. C., 192. 

The jurisdiction of a justice of the peace in summary ejectment pro- 
ceedings is purely statutory, G. s., 42-26, and may be exercised only in 
cases where the relationship of landlord and tenant exists, and the tenant 
holds over after the expiration of his term, or has otherwise violated the 
provisions of his lease. .McDonald v. Ingram, 124 K. C., 272, 32 S. E., 
677; Ins. Co. v.  Totten,  203 N. C., 431, 166 S. E., 316; Simons c. 
Lebmn, 219 K. C., 42, 12 S. E. (2d), 644. The remedy by summary 
proceedings in ejectment is restricted to those cases expressly provided 
by the statute. Hauser v. Xorrison, 146 N. C., 248, 59 S. E., 693. Both 
the basis and the scope of the proceeding are limited by the Act. War-  
ren v. Breedlove, 219 S. C., 383, 14 S. E .  (2d), 43. The "oath in writ- 
ing" required by the statute must allege the facts essential to confer 
jurisdiction. G. S., 42-28. The jurisdiction of the justice of the peace 
under this statute is "limited to landlords and tenants." XcDonald c. 
Ingram, supra. The jurisdiction of the Superior Court was derivative 
only and was limited to the powers which the justice of the peace could 
have exercised. Hoplcins v. Barnhardt, 223 X. C., 617, 27 S. E. (2d), 
644. The defendant's exception to the judgment challenged the correct- 
ness of the judgment, as the absence of jurisdiction appeared on the face 
of the record. Query v. Ins. Go., 218 N .  C., 3 8 6 , l l  S. E. (2d), 139. 

The proceeding should have been dismissed as in case of nonsuit. 
Ins.  Co. C. Toiten,  203 S. C., 431 (434), 166 S. E., 316. This disposi- 
tion of the appeal renders unnecessary discussion of defendant's excep- 
tions to the denial of his motion for nonjuit on the ground of failure of 
proof, and that the action was begun before plaintiff's cause of action 
had accrued (Cherry z.. TT7titehursf, 216 K. C., 340, 4 S. E. [2d], 900). 

Judgment reversed. 



I N  THE S U P R E M E  COURT. 

STATE v. WILBERT JOHNSON AND CEARLES PRIMUS, JR. , 

(Filed 17 April, 1946.) 
1. Rape 8 2-- 

An indictment for rape of a female twelve years of age or more under 
G. S., 1421, which fails to charge that the offense was committed forcibly 
and against her will is  fatally defective, i t  being necessary in order to 
support the death penalty that both these elements be alleged and proven. 

2. Rape § 8- 

In a prosecution for ravishing and carnally knowing or abusing a female 
person under the age of twelve years, neither force nor lack of consent 
need be alleged or proven, since by virtue of the statute such child is 
presumed incapable of consenting. G. S., 14-21. 

3. Criminal Law § 5 6 -  
Where an indictment is fatally defective, defendants' motion in arrest 

of judgment, even when filed originally in the Supreme Court, must be 
allowed. 

4. Criminal Law § 24- 

Proceedings had upon an indictment which is fatally defecti~e do not 
constitute jeopardy and do not preclude subsequent trial of defendants 
upon proper bills. 

APPEAL by defendants from Parker, J., a t  September Term, 1948, of 
WAKE, heard in  Supreme Court upon motion in  arrest of judgment. 

Criminal prosecution upon the following bill of indictment : 
"The jurors for the State upon their oath present, that  Charles 

Primus, Jr., and Wilbert Johnson, male persons over 18 years of age, 
late of the County of Wake, on the 19th day of Ju ly  in  the year of our 
Lord one thousand nine hundred and forty five, with force and arms, a t  
and i n  the county aforesaid, not having the fear of God before their eyes, 
but being moved and seduced by the instigation of the devil, in and upon 
one Virginia Lipscomb, a female, in the peace of God and the State then 
and there being, unlawfully, wilfully, violently and feloniously did make 
a n  assault and her the said Virginia Lipscomb then and there violently 
did ravish and carnally know against the form of the statute in such 
case made and provided and against the peace and dignity of the State." 

Verdict, as to each defendant: '(Guilty of rape as i n  the bill of indict- 
ment charged." 

Judgment, as to each defendant: Death by inhalation of lethal gas 
administered in the manner provided by lam. 

Defendants appeal therefrom to Supreme Court and assign error. 



N. C.] SPRING TERM, 1946. 267 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

A .  B. Breece for defendants, appellants. 

WINBORNE, J. Pending hearing on appeal taken, as above stated, 
defendants filed originally in this Court motion in arrest of judgment 
upon the ground that the bill of indictment is insufficient to support a 
judgment of death in  that i t  fails to charge that the offense, alleged to 
have been committed on the female person named, was done "forcibly" 
and "against her will." 

I n  the light of the language of the statute, G. S., 14-21, pertaining to 
punishment for rape, as construed in several decisions of this Court, 
particularly 8. v. Marsh, 132 N.  C., 1000, 43 S. E., 828, where the 
authorities are assembled, the bill of indictment here is insufficient and 
fatally defective. Hence, the motion in arrest of judgment is well taken. 

The statute, G. S., 14-21, provides that :  "Every person who is con- 
victed of ravishing and carnally knowing any female of the age of twelve 
years or more by force and against her will, or who is convicted of 
unlawfully and carnally knowing and abusing any female child under 
the age of twelve years, shall suffer death." 

Under the first clause of this statute, relating to the ravishing and 
carnally knowing of a female person who is of the age of twelve years 
or more, the elements of force and lack of consent must be alleged and 
proven before a conviction may be had on which death sentence may be 
imposed. Allegation is as necessary as proof. I n  the absence of either, 
death sentence may not be imposed. 

On the other hand, under the second clause of the statute relating to 
unlawfully and carnally knowing and abusing any female child under 
the age of twelve years, neither force nor lack of consent need be alleged 
or proven, and such child is by virtue of the statute presumed incapable 
of consenting. 

Moreover, in S. v. Marsh, supra, a bill of indictment, in material 
aspects the same as that now under consideration for insufficiency, was 
the subject of attack for the absence of the words "by force" and "against 
her will." I n  that connection, Clark, C. J., reviewing and considering 
the holdings of former decisions, wrote for the Court as follows : 

"The defect alleged is the absence of the words 'forcibly' and 'against 
her will.' As to the word 'forcibly' in 8. v. Jim,  12 N.  C., 142, it was 
held that an indictment omitting both terms 'forcibly' and 'against her 
will' was defective. I n  S. v. Johnson, 67 N.  C., 55, i t  was held that the 
omission of the word 'forcibly' was not fatal when the charge was 
'against her will did feloniously ravish,' the Court saying through 
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Reade, J., that any equivalent word would answer in lieu of 'forcibly'; 
that though the word 'ravish' would seem to imply force, yet that word 
is not an express charge of force, standing alone, but that the addition 
thereto of the words 'feloniously' and 'against her will' was sufficient 
under our statute as an express charge of force. I n  S. v. Powell, 106 
K. C., 635, where both the words 'forcibly' and 'against her will' were 
omitted, it was held, following 8. v. Jim,  supra, that the bill was defec- 
tive. . . . Thus, on a review of our authorities, it will be seen that it has 
been held that the absence of both 'forcibly' and 'against her will' is fatal, 
but that forcibly can be supplied by any equivalent word; that it is not 
supplied by the use of the word 'ravish,' but it is sufficiently charged by 
the words 'feloniously and against her mill.' In  all the cases above 
reviewed where the words 'against her will' are omitted, the bill was held 
defective. K O  doubt, the words 'against her will' can be supplied by an 
equivalent as well as the word 'forcibly,' but we do not find such equiva- 
lent in this bill. The words 'unlawfully, wilfully, and feloniously' did 
'ravish and carnally know,' do not charge i t  was 'against her will,' except 
by implication, and it is held in S. v. Johnson, supra, that they do not 
even sufficiently charge that the act was 'forcibly' perpetrated in the 
absence of the words 'against her will.' " 

Then, continuing, the then Chief Justice said: ''It is a subject of 
regret that a trial of so serious a nature, occupying so much of the public 
time, should go for naught, but we do not feel at  liberty to orerrule the 
above repeated decisions of this Court," and motion in arrest of judgment 
was allowed. 

What was said in the Marsh case, supra, is appropriate here. We may 
add that we are not at  liberty to disregard the express provisions of the 
statute. Hence, the motion in arrest of judgment is allowed. But in 
keeping with the decision in 8. v. illarsh, supra, we say here that as the 
prisoners have not been in jeopardy, they may still be put on trial upon 
proper bills. 

Judgment arrested. 

C O C S T T  O F  JOHNSTON r. MRS. J .  R. ELLIS ASD HI-smsi~. J. R. ELLIS. 

(Filed 1 May, 1946. j 

1. Judgments 8 B'id-Decree of foreclosure of mortgage, entered on motion 
in tax foreclosure suit held void as contrary to pravtice of court. 

d county foreclosed the  land in contro\-emg in n tax  forec lo .~~w snit. 
One of the  heirs a t  law, upon a t ta in ing his 1najorit~-.  moved t u  r t  aside 
the  tns foreclomre on the ground t h a t  t he  suit  n-as ngninst ;!re n-irlow 
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and tha t  he and the other heirs a t  law, who owned the land and mho 
were minors a t  the time, were not parties to the suit. He was appointed 
next friend of his minor brothers and sisters. Pending this motion. the 
holder of a mortgage on the property intervened and joined in the allega- 
tions to set aside the tax foreclosure, and demanded sale of the lands to 
satisfy the mortgage. Judgment was thereafter entered setting aside the 
tax foreclosure and providing for the repayment of taxes and expenses 
to  the purchaser a t  the tax sale. Upon a later hearing before the clerk, 
without notice, and in which the next friend did not participate, judg- 
ment was entered decreeing sale of the land to satisfy the mortgage. 
Held: The motion to foreclose the mortgage introduced a new cause of 
action having no relation to the tax foreclosure suit and not necessary 
to the determination of that  cause, and i ts  inclusion and determination 
without amendment of the complaint, consent of the parties, o r  notice, 
renders the judgment void a s  being contrary to the course and practice 
of the court. 

The court is without power to entertain, within the frame of a pending 
action, without amendment or substitution, a new and independent cause 
of action unrelated i n  any manner to that  to which its jurisdiction hns 
attached. 

3. Judgments § 

Where a new and independent cause is adjudicated in favor of an inter- 
vener against defendants upon a hearing before the clerk out of term 
and without notice, the judgment is so contrary to  the course and practice 
of the court a s  to  be beyond its jnrisdiction and void and may be attacked 
by motion in the cause. 

4. Judgments 1: Infants § 14- 

A guardian ad litem, much less a next friend of minors, cannot consent 
to a judgment against the minors without special authority of the court. 

5. Infants 1 6  

A next friend is appointed to bring or prosecute a proceeding in which 
the infant suitor is  plaintiff or seeks to assert some positive right, while 
a guardian ad l i tem is  appointed to  defend, and the distinction between 
them in legal effect is substantial and not merely formal. G. S., 1-64 and 
1-65. 

6. Same- 
While a next friend, in the prosecution of some ~ o i i t i v e  relief for an 

infant suitor, may be called upon to defend against incidental or opposing 
rights, such a s  offsets, counterclaims, or other defenses or demands con- 
nected with the original claim, a next friend of n~inor  heirs a t  law seeliing 
to  set aside a tax foreclosure is not required to clefend a mortgage fore- 
closure asserted by an interrener in the action. and his representation of 
the minors in such unrelated and independent c n u v  does not legally exist. 

C A .  Same- 
Where a next friend of iniuor heirs a t  law seeking to set nside a t a r  

foreclosure obtains a judgment setting nside the ,sale m~i l  p ro~id ing  rrc'~i;l~- 
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JOHNSTON COUNTY 27. E u r s .  

ment to the purchaser a t  the sale of taxes and expenses, his office a s  next 
friend becomes functus oflcio, and he does not legally represent the minors 
upon a hearing thereafter had a t  the instigation of an intervening mort- 
gagee to foreclose a mortgage on the land. 

8. Mortgages § 31b- 
Minor heirs a t  law appeared by their next friend and moved to set aside 

a tax foreclosure on the lands on the ground that they were not made 
parties to  the tax foreclosure suit. Pending this motion, the holder of a 
mortgage intervened and joined in the allegations to  set aside the tax 
foreclosure and demanded sale of the land to satisfy the mortgage. Held: 
Upon decree setting aside the tax sale, the mortgagee should have insti- 
tuted suit to foreclose and secured the appointment of a guardian ad Zitem 
for the minors, and a decree of foreclosure of the mortgage, entered in 
the tax foreclosure suit, is contrary to  the course and practice of the court. 

9. Clerks of Court 3- 

T'he jurisdiction of the clerk of the Superior Court is  statutory and 
limited, and can be exercised only with strict observance of the statutes. 

10. Same: Mortgages § 31b- 
The jurisdiction of the clerk of the Superior Oourt to order foreclosure 

of a mortgage, G. S., 1-209 ( e )  ; Q. X., 1-211, is conditioned upon his rendi- 
tion of a default judgment in favor of the mortgage creditor against the 
mortgage debtor upon failure of an answer to  a vertified pleading where 
the sum due is capable of ascertainment by computation, and where i t  is 
necessary to  hear evidence to ascertain title to  the mortgage debt and the 
amount of the debt, the clerk is  without jurisdiction to order foreclosure. 

11. Judgments 5 26: Equity 8 3- 
Lapse of time is unavailing against a motion to set aside a void judg- 

ment. 

12. Judgments § 26: Limitation of Actions § 7- 
G. S., 1-17, has  no application to a proceeding to set aside a void judg- 

ment of foreclosure. 

APPEAL by movents f r o m  Caw,  J., a t  December Term,  1945, of 
JOHNSTON. 

T h i s  proceeding began 30 December, 1930, as  a t a x  foreclosure suit,  
under  t h e  current  statute, chapter  221, Publ ic  Laws of 1927 ; chapter  204, 
Publ ic  Laws of 1929 (C. S., 8037) ; against Mrs. J. R. El l i s  a n d  h e r  
husband, J. R. Ellis, wi th  service on  Mrs. E l l i s  alone. T h e  appellants 
a r e  movents i n  t h a t  cause, asking t h a t  a cer tain mortgage foreclosure 
proceeding h a d  i n  this  action, a n d  the  judgment therein, be set aside f o r  
inval idi ty  and  t h a t  t h e  Commissioner's deed made  under  the i r  authori ty  
be annulled and canceled f r o m  t h e  record, and f o r  incidental relief. 

I n  t h e  t a x  foreclosure sui t  service was made  only against Mrs. Ellis, 
t h e  r e t u r n  of summons s tat ing t h a t  J. R. Ell is  was dead. In  fact,  he  
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had died intestate several years ~ r i o r  to the issue of summons, leaving 
the present petitioners, minors, as his heirs at  law. While the tax fore- 
closure, in  all phases of the proceeding, including the complaint, was 
against a 44% acre tract alleged to be owned by Mrs. Ellis, she owned 
only a 22 acre tract, and the 22% acre tract, the subject of the present 
controversy, descended to and became the property of these petitioners 
and other children of J. R. Ellis at  his death. The deed under which 
J. R. Ellis held was recorded in  the Johnston County Registry and had 
been on record since 1914, and the ownership is not disputed. 

The tax foreclosure suit ran its course and resulted in  the sale of the 
44% acre tract-supposedly including the tract descended to appellants- 
confirmation, and commissioner's deed to the purchaser, E. J. Wellons, 
a t  the purchase price of $78.21, which included the taxes claimed to 
be due. 

On 12 June, 1934, Joe Ellis, a child of J. R. Ellis, specially appear- 
ing, with counsel, filed a motion, supported by affidavit, to set aside the 
decree and deed made in  the tax foreclosure proceeding on the ground 
that the heirs at  lam of J. R. Ellis, all minors a t  the time, had not been 
made parties, and were not represented; that the proceeding itself was 
ineffectual for want of adequate description of the land in the advertise- 
ment, complaint, and deed, and for other defects, including the joinder 
and purported sale of petitioners' 22fh acre tract along with the 22 acre 
tract of Mrs. Ellis, as to the latter of which tracts the validity of the 
sale is not disputed. I n  the motion and supporting affidavit, the peti- 
tioner Ellis avers that he is acting as next friend for the minor children; 
and some days subsequent to the date of the affidavit and motion, he was, 
upon affidavit declaring his own fitness so to act, appointed next friend 
to act in the premises for such minor children. 

Thereupon, L. G. Stevens filed an "interplea and motion" which re- 
peats substantially the allegations of the Ellis affidavit. He  further 
alleges that he is the holder of a note executed by J. R. Ellis and wife 
dated 6 April, 1921, in the sum of $1,124.96, secured by a mortgage deed 
conveying both the tracts of land mentioned, containing two credits, one 
of $165.59, 10 February, 1925, and another of $102.00, 14 November, 
1925, and demands recovery of $1,124.96 alleged to be due, with interest 
from 6 April, 1921, subject to the credits mentioned, and that a commis- 
sioner be appointed to advertise and sell the lands. 

The movent, Joe Ellis, did not answer or demur, either individually 
or as next friend. 

E. J. Wellons, the purchaser at the tax sale, having been duly served 
with summons on 22 September, 1934, came in and answered the affidavit 
and motion of Ellis. Upon the hearing of the matter on 5 September, 
1934, the clerk of the Superior Court, after finding of facts, proceeded 
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to enter a judgment setting aside all the orders and decrees made in the 
case, set aside the deed made to MTellons and provided repayment to him 
of all taxes and expenses paid. From this order no appeal was taken. 
The record discloses no further participation of Joe Ellis, either individ- 
ually or as next friend, in further proceedings. 

Thereafter, on 3 June, 1935, the clerk of the court entered a judgment, 
after a hearing "upon the evidence filed herein and upon oral evidence 
and upon the exhibition of the notes and mortgages hereinafter referred 
to,'' in which he found that L. G. Stevens had sold, transferred and 
assigned his note and mortgage to Cornelia A. Wellons, wife of E. J. 
Wellons, and that "she has voluntarily appeared herein and asserts her 
rights thereunder"; and adjudged that E. J. Wellons recover of the 
defendants the sum of $78.21, with interest from 2 November, 1932; that 
Cornelia A. Wellons recover against the defendants, naming Mrs. J. R. 
Ellis, the widow, and the children of J. R. Ellis, $1,124.96, with interest 
from 6 April, 1921, less certain credits, and ordered the land sold to 
satisfy the lien of the mortgage, appointing James R. Pool as commis- 
sioner for that purpose. The record discloses no appearance of the next 
friend of the infant children or act done by him in connection with the 
proceeding. Under this judgment dated 3 June, 1935, sale was made. 
The commissioner reported the same, and the clerk of the Superior Court 
confirmed the sale. 

On 12 September, 1945, the present petitioners, having become 21 
years of age, entered a special appearance, and moved to set aside the 
judgment of 3 June, 1935 (in the foreclosure proceeding) and filed a 
supporting affidavit, as follows : 

"Now comes Kenneth Ellis, Wilson Ellis, Milton Ellis, Alma Ellis 
Price, and William Ellis, whose names appear as some of the defendants, 
and respectfully show unto the Court. 

"1. That as will appear from the summons issued in the above entitled 
action and from the return of the sheriff made thereon none of these 
movents were ever served with summons in this action. 

"2. That at  the time the purported judgment by default was entered 
herein all of these movents were under 21 years of age and no proceeding 
for the appointment of a suitable and proper guardian ad Zifem to defend 
said action for them was ever instituted nor was any guardian ad l i t e m  
appointed, as required by the General Statutes of North Carolina. 

"3. That as appears from the original pleadings in this cause, this 
mas an action to foreclose tax liens in the amount of $47.54 allegedly 
due the plaintiff for the year 1927, and thereafter the defendants, E. 5. 
Wellons and wife, Cornelia ,l. Tellons, attempted to inlproperly and 
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unlamfully assert a cross-action not arising out of the subject of the 
action as set out in the complaint, the same having no relation to plain- 
tiff's claim, which said cross-action is absolutely void in so far  as these 
movents are concerned. 

"4. That as will appear from the pleadings filed herein no right of 
action was alleged or asserted against these movents, although the judg- 
ment referred to allows the said E. J. Wellons and wife, Cornelia A. 
Wellons to recover a large sum of money against these movents and 
condenlns their interest in the 22% acres described therein to sale, along 
with other properties in  which they have no interest, to satisfy said 
alleged claim, and likewise taxed them with the costs. 

"5 .  That movents do not contest the right of plaintiff herein to assert 
its tax liens against the property referred to in this action, and they 
stand ready, able and willing to pay all taxes, costs and penalties legally 
levied and assessed against the 2234 acres of land described in said 
judgment. 

"Wherefore, said niovents, all of whom are now 21 years of age su i  
juris enter a special appearance herein and move the court to vacate and 
set aside said judgment and all orders and decrees incident thereto, 
including a purported commissioner's deed, and to remove the same 
from the judgment roll of this court. 

"This the 12th day of September, 1945. 
LEVINSON, POOL & BATTON, 

Attorneys f o r  Movenfs." 

This was resisted by E. J. Wellons and wife by demurrer: 

"E. J. Wellons and wife, Cornelia A. Wellons, demur to Motion of 
Kenneth Ellis, Wilson Ellis, Milton Ellis, Alma Price and William 
Ellis for that the same does not state any cause of aetion: 

"1. For that the said motion shows on its face that the said movents 
were named as parties to said action. 

"2. That the said motion shows on its face that the Court recognized 
said movents as properly before the Court and rendered judgment 
thereon. 

"3. That the said motion fails to show any meritorious defense or 
that the said movents have been diligent in making the same. 

"Wherefore, the said respondents pray that the motion be denied. 
"This September 26, 1945. 

LEON G. STEVEXS, 
A f f o r n e y  for  Responclenfs." 
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On 21 September, 1945, the matter was heard before H. V. Rose, 
clerk of the Superior Court, upon the record and evidence taken. There- 
upon the clerk entered judgment reciting a history of the case and mak- 
ing findings of fact, adjudged that the petitioners had not been before 
the court in a legal sense; that the mortgage foreclosure procedure was 
entirely foreign to the cause of action upon which the suit was originally 
instituted, and that the deeds of Wellons and wife, Cornelia A. Wellons, 
for the 22% acres of land described in the proceedings were ineffectual 
to  pass title as against the minor petitioners who now appear in the 
cause. The judgment provides for an adjustment as to the taxes paid 
by Wellons and wife on the 22% acre tract since 1927, and that they 
were entitled to "collect out of said lands the amount of the note and 
mortgage they purchased from L. G. Stevens, together with interest on 
the taxes and the amount due upon the note and mortgage and for all 
improvements they have made on the lands"; but requiring them to 
render an account to the petitioners for reasonable annual rent, since 
they have been in possession thereof. 

From this judgment E. J. Wellons and wife, Mrs. Cornelia A. Wellons, 
excepted and appealed. 

The matter came on for hearing before Judge Carr at the November 
Term, 1945, of Johnston County Superior Court, and upon an order that 
an amended motion be filed by movents, the matter was set for further 
hearing at December Term, 1945. 

The amended motion and the answer thereto did not materially change 
the aspect of the controversy, and are consistent with the foregoing 
statement of the case. However, the further defense in the answer to 
the amended motion avers that the movents were properly represented 
by a next friend in the mortgage foreclosure proceeding; that the motion 
fails to show meritorious defense; that the movents have not been diligent 
in attacking the proceedings; wherefore, the respondents specifically 
plead laches; and the respondents plead the three year statute of limita- 
tions as set out in G. S., 1-17, as a bar to  the motion. 

At this hearing the birth dates of the several children of J. R. Ellis 
were ascertained to be as follows : Joseph A. Ellis, 1908; Gladys Helen 
Ellis, 4 February, 1909; Walter Larry Ellis, 16 October, 1910 (dead) ; 
Katie Lee Ellis, 4 November, 1912; William Jackson Ellis, 4 August, 
1914; Rufus Wilson Ellis, 20 October, 1916; Milton Tick Ellis, 5 Sep- 
tember, 1918; Elmer (Alma) Rea Ellis, 10 January, 1921 ; Riley K. 
(Kenneth) Ellis, 21 October, 1923. Of these Kenneth Ellis, Wilson 
Ellis, Milton Ellis, Alma Ellis Price and William J. Ellis are petitioners 
and present appellants. 

The parties stipulated "that the hearing Judge might take the record 
of the case and render judgment out of term and out of the county and 
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district at  the convenience of the court." On 4 January following, 
Judge Carr rendered the following judgment: 

"This cause came on to be heard and was heard by the undersigned 
Judge of the Superior Court at the December Term, 1945, of the Supe- 
rior Court of Johnston County upon an appeal by E. 5. Wellons and 
wife, Cornelia A. Wellons, from a judgment of H. V. Rose, Clerk of the 
Superior Court of Johnston County, bearing date of November 3, 1945, 
which appears in  the record. After the Court had heard argument of 
counsel i t  was agreed by counsel for all parties that the Court might 
take the record in  the case and render judgment out of term and out of 
the County and District and at  the convenience of the Court. 

"Upon an examination of the record the Court is of the opinion that 
H. V. Rose, Clerk of the Superior Court of Johnston County, had juris- 
diction of the parties and the subject matter referred to in  his judgment 
in  this cause dated Monday, June 3, 1935, and that, therefore, the said 
judgment is not void. The Court is of the opinion that the said judg- 
ment is irregular in  respect to that part of said judgment which adjudges 
that Kenneth Ellis, Wilson Ellis, Milton Ellis and William J. Ellis, 
are indebted to Cornelia A. Wellons in any sum whatsoever, inasmuch 
as i t  does not appear that there were any pleadings upon which such 
judgment could have been rendered. I t  is, therefore, ORDERED AND 

ADJUDGED that such part of said judgment as directs a recovery of any 
judgment against any one of the aforesaid parties is hereby set aside 
and declared invalid. 

"It is the opinion of the Court that if the remainder of the said judg- 
ment which adjudges the amount due on the mortgage and tax lien 
referred to in said judgment and orders a sale of said property for the 
purpose of satisfying said liens is irregular the movents, Kenneth Ellis, 
Wilson Ellis, Milton Ellis, Alma Ellis Price, and William J. Ellis, have 
not shown that they were prejudiced by the entry of said judgment or 
that they had a meritorious defense to the cause of action with respect 
to which the said judgment was entered. 

'(It is, therefore, accordingly ORDERED AND ADJUDGED that such part 
of the judgment of the said H. Q. Rose, Clerk, bearing date of Monday, 
June 3, 1935, which adjudges the amounts due on the mortgage and tax 
lien referred to in said judgment and which directs a sale of the property 
described therein is valid and the deed from James R. Pool, Commis- 
sioner, to E. J. Wellons and wife, Cornelia A. Wellons, conveying said 
property is likewise valid. The judgment of the said H. V. Rose, Clerk, 
bearing date of November 3, 1945, is, therefore, modified to conform to 
this judgment. 



276 I N  T H E  SUPREME COURT. [226 

"Let the defendants, E. J. Wellons and wife, Cornelia A. Wellons, pay 
the cost of this motion. 

"This 4th day of January, 1946. 
LEO CARR, J u d g e  Presiding." 

From this judgment the movents excepted and appealed, assigning as 
error the setting aside of the judgment of the clerk and the signing of 
the judgment bearing date of 4 January, 1946. Defendants, E. J. 
Wellons and wife, Cornelia A. Wellons, excepted to that part of the judg- 
ment which is adverse to them, but did not bring up an appeal. 

Levinson,  Pool  & B u t t o n  for movents ,  appellants.  
L e o n  G. S t e v e n s  for respondents,  appellees. 

SEAWELL, J. On the facts of record the judgment of the court below 
holding valid and binding upon the appellants the judgment and com- 
missioner's deed in the mortgage foreclosure proceeding cannot be sus- 
tained. The judgment is based on the theory that the foreclosure judg- 
ment attacked by the appellants, if defective at  all, was at  most merely 
irregular, and that the movents had shown no meritorious defense in 
their application to vacate it. We have the impression, however, that the 
defects of which appellants complain go to the jurisdiction: (a )  Want 
of jurisdiction in  the court to entertain the mortgage foreclosure pro- 
ceeding within the frame of the tax suit, either while the latter was 
pending or after that controversy had ended; (b) want of legal repre- 
sentation of the minor children of J. R. Ellis, equitable owners of the 
land, when the foreclosure judgment was taken, or during any part of 
that proceeding; and (c) want of jurisdiction on the part of the clerk 
to render a default judgment upon the '(interplea" or affidavits, docu- 
ments and other evidence made the basis for the judgment for debt, and 
to adjudge the incidental foreclosure of the mortgage securing it. 

Appellants' first objection applies to the court as one of general juris- 
diction without reference to the limited jurisdiction of the clerk dis- 
cussed i n f r a .  The appellants contend that the court had no inherent 
power to bring into an existing suit an independent cause of action, 
unrelated in any way to that stated in  the complaint or to the relief 
sought in the original action, unnecessary to its investigation and deter- 
mination, and raising issues only between defendants or parties called in 
adversely to answer or defend rights which might be affected by the 
original suit;  or, in other words, to entertain a separate controversy 
exclusively between the defendants which, howe~er  justifiable in an 
independent action, had nothing to do with the plaintiff or its cause of 
action; in the case at bar, a mortgage foreclosure proceeding betreen 
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parties called in to protect their rights, if any, against the county's claim 
for taxes. 

Objection to the power of the trial court to entertain the mortgage 
foreclosure suit within its already occupied jurisdiction in the tax suit 
must, under the facts of this case, be regarded as meritorious. The new 
cause of action has no relation to that to  which the jurisdiction of the 
court had attached, nor was it necessary to its judicial determination; it 
was a mere episode between codefendants. Xchnepp v. Richardson, 
222 N.  C., 228, 22 S. E. (2d), 555; Wingler v. ~lfiller, 221 N .  C., 137, 
19 S. E. (2d), 247; CZendenin v. Turner, 96 N .  C., 416, 2 S. E., 51; 
Richards v. Smith. 98 N.  C.. 509. 4 S. E.. 625. Most of the cited cases , , 
were normal in incident, and the question was presented upon demurrer. 
Non constat that without demurrer, departure from the course of the 
court may not, under given circumstances, be so great or so grave as to 
constitute a fatal defect in  jurisdiction. The court cannot by mere 
tolerance create within itself a iurisdiction which it has not orderlv 
acquired. The familiar principle that parties, by common consent, may 
submit to the court a cause of action of which i t  has jurisdiction and 
which is properly pleaded has no application here. The following cir- 
cumstances attending the progress of the case at  bar deprives the situa- 
tion before us of such &usibility: I n  the instant case there was no 
consent asked or given for the radical change in subject and parties 
which demanded the attention of the court and partnership with the tax 
suit in its jurisdiction. There was no amendment to the original com- 
plaint or any order respecting the new and independent cause of action 
outside of the inferential recognition i t  may have received in the judg- 
ments to which exception has been taken. There was no notice given to 
any interested person of this unpredictable development, although it 
occurred out of term; and there was no legal duty resting upon any 
interested party to take notice of any proceeding which might reconsti- 
tute the case or justify the presence of appellants therein in their new 
role. McIntosh, Civil Procedure, sec. 493. The question is whether the 
attempted admission of the would-be litigant and-his independent cause 
of action into the already occupied forum, thus entertaining two separate 
lawsuits a t  the same time, and within the same procedural frame, did 
not over-saturate the jurisdiction of the court and result in a void judg- 
ment. Without further elaboration and confining our observation to  the 
facts of the case at bar, we are of opinion that the judgment under reriem 
was so contrary to the course of the court as to render i t  invalid. 

The record might be construed as indicating that the coiitroversy over 
the delinquent tax had ended with the judgment setting aside all former 
orders and canceling the commissioner's deed before the mortgage pro- 
ceeding got under may, since the tax had been paid and the purchaqer at 
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the tax sale elected to recover it from these petitioners rather than from 
the County of Johnston. I n  that event, the plight of appellants would be 
no better because of a want of anything having the semblance of a plead- 
ing on their part, and the lack of representation of the minors in  that 
anomalous proceeding. 

To sustain the validity of the foreclosure judgment, appellees rely 
upon representation of the minors by their next friend, Joe Ellis, to 
bring them into court, and upon his express consent or the consent im- 
plied through some failure on his part to perform a duty of defense 
imposed upon him by law. The Court is of the opinion that Ellis as 
next friend could give no consent, and that no implication arises of a 
consent which he was not capable of giving. Even if his powers and 
duties as next friend had been comparable to those of a guardian ad Zitern 
-which they were not-he would have had no power to consent to a 
judgment of this kind without special authority of the court; Butler v. 
Winston, 223 N.  C., 421, 425, 27 S. E. (2d), 124; and the judgment 
would have been invalid without i t ;  but his office as next friend of his 
minor suitors did not extend to their general defense. There is, we are 
aware, a lack of uniformity in  judicial decision in the several jurisdic- 
tions respecting the duties and authority of a next friend and the extent 
of his representation. These differences are largely due to the variation 
in pertinent statutes of the particular jurisdiction. We think i t  essential 
to orderly procedure, and to the better protection of the rights of infants 
and others n o n  sui juris, to adhere to  the distinctions between next 
friends and guardians ad litem or general guardians traditional in  our 
practice and formally recognized and implied in our statutes: G. S., 
1-64; G. S., 1-65 to 1-67. McIntosh, Civil Procedure, pp. 237-238, sees. 
253-254. These distinctions stem mainly from the circumstance that a 
next friend is appointed to bring or prosecute some proceeding in which 
the infant suitor is plaintiff, or at  least where some right is positively 
asserted; while a guardian ad Zitem is appointed to defend. I n  legal 
effect, the distinctions are substantial and not merely formal. 

A next friend is not an all-time and all-purpose representative through 
whose action or failure to act his infant suitors may be bound by orders 
and judgments which have no connection with the purpose of his appoint- 
ment, or the rights of the minors which by virtue of such appointment i t  
is his office to assert. The scope of his representation lies within and is 
determined by that purpose, the necessities of its prosecution and the 
procedure reasonably incident thereto. I n  27 Am. Jur., p. 839, see. 118, 
is a summarized expression of the law as we conceive i t  to be here: 
"The next friend has full power to act for the purpose of securing the 
infant's rights, and may do all things that are necessary to this end, 
although his power is strictly limited to the performance of the precise 
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duty imposed upon him by law." Roberts v. Vaughn, 142 Tenn., 316, 
219 S. W., 1034, 9 A. L. R., 1528. No doubt in  the assertion of such 
right the next friend may have to defend against incidental or opposing 
rights, such as offsets, counterclaims, or other defenses or demands con- 
nected with the original claim. - 

The next friend came into the tax suit for the purpose of making a 
motion to set aside a judgment and annulling a deed in the tax suit, in 
which the minors were admittedly equitable owners of the property and 
a t  the time unrepresented. His appointment did not require him to 
defend against the foreclosure suit thrust into this proceeding in the 
manner stated, and his representation of the minors in that matter did 
not legally exist. 

Moreover, the record discloses that Ellis had successfully accomplished 
his mission as next friend, performed all the duty imposed upon him by 
law, and his office as next friend had become functus ogcio.  I f  the 
holder of the mortgage desired to foreclose, it was necessary to do so in 
an  orderly proceeding, instituted for that purpose, and to secure the 
appointment of a guardian ad Zitem to defend the owners of the equitable 
estate. The judgment based on the representation and participation of 
Ellis as next friend is not valid or binding upon appellants. 

The iurisdiction of the clerk of the Superior Court is statutory and 
limited, and can be exercised only with strict observance of the statute. 
Beaufort County v. Bishop, 216 N. C., 211, 4 S. E. (2d), 525. Juris- 
diction to order foreclosure of mortgages is given to the clerk by G. S., 
1-209 (e), in connection with (3. S., 1-211, and is an incidental jurisdic- 
tion conditioned upon the rendition by the clerk of a judgment by default 
for the debt secured by the mortgage in favor of the mortgage creditor 
and against the mortgage debtor. Under the last statute named, the 
default judgment can be made only upon a failure to answer a verified 
pleading where the sum due is "capable of being ascertained therefrom 
by computation." The judgment under review is not of that character. 
I t s  recitals show that the motion for judgment was heard upon oral and 
documentary evidence, the exhibition of notes and mortgage and of 
affidavits in the cause. No authority is given the clerk to render a judg- 
ment by default where the title to the mortgage debt and the amount 
thereof must depend upon evidence taken before him, rather than by 
default in  answering an appropriate pleading. The necessity of taking 
evidence upon the point is apparent from the record, but it is this very 
necessity that defeats the jurisdiction of the court. 

Appellees have pleaded both laches and a statute of limitation, but 
lapse of time is unavailing against a motion to set aside a void judgment ; 
Monroe v. Xiwen., 221 N. C., 362, 365, 20 S. E. (2d), 311. 
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F o r  the reasons stated, we conclude that t h e  judgment in t h e  foreclos- 
ure proceeding sought t o  be vacated by petitioners is void and of n o  
effect, and  the  commissioner's deed made  in pursuance thereof is invalid. 
The judgment of J u d g e  Carr, rendered as of December Term,  1945, 
except i n  so f a r  as it relieves these appellants of t h e  debt adjudged 
against them, is reversed. T h e  scope of our  review does not permit  us 
to m a p  out f o r  t h e  parties such remedies as they might  have i n  a n  appro- 
pr iate  proceeding. 

Judgment  reversed. 

GERTRUDE WATERS BROOKS v. CLAUDE X. BROOKS. 

(Filed 1 May, 1946.) 
1. Divorce § 14- 

Where a complaint alleges certain acts of misconduct constituting bases 
for divorce, both absolute and from bed and board, with prayer for relief 
demanding subsistence for the plaintiff and the minor child of the mar- 
riage. and for such other relief a s  may be just and proper, without prayer 
for divorce, the cause is an action for alimony without clivorce under 
G. S., 50-16. 

2. Same- 
In  an action for alimony without divorce under G. S., 50-16, there is 

available to the wife not only the grounds specifically set forth in the 
statute, but also any ground that  would constitute cause for divorce from 
bed and board under G. S., 50-7, or came for absolute clivorce under 
G. S., 50-5. 

3. Divorce # Bc- 
In  an action for divorce from bed and board under G. S., 50-7, it  is 

necessary that  the complaint allege that any of the acts of miscondwt 
constituting the basis of the action were without adequate provocation 
on the part of plaintiff. 

4. Divorce 5b- 

In  an action for absolute divorce on the gronnd of adultery it  is not 
required that  the complaint allege that the misconduct \\*as without acle- 
qnilte provocation. 

Where. in an action for alimony without divorce under G. S.. 50-16. 
the complaint alleges adultery and also sets forth acts of misconduct con- 
stituting a basis for divorce from bed and board, the failure of the com- 
plaint to allege that the miscoi~duct mas without adequate provocation 
is  not fatal, since quch allegation is not necessary in an action for absolute 
divorce on the ground of adulterr, and this gronnd, independently, i* 
sufficient to  sustain the action for alimony without d i~orce .  
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6. Divorce 95 l c ,  14- 
In an action for alimony without divorce the allegation of adultery 

forming a basis for the relief sought cannot be held fatally defectire on 
the ground that it sets forth facts amounting to condonation when the 
complaint also alleges acts of misconduct committed by defendant after 
the reconciliation which revive the old grounds. 

7. Divorce 9 1 2 -  

The complaint in this action is held to state a cause of action for 
alimony without divorce under G. S., 50-16, and therefore mas sufficient 
basis fo r  the order allowing alimony pemiente lite. 

8. Divorce 5 14- 
In this action for  alimony without divorce plaintiff set forth in the 

complaint that she had theretofore instituted an action for subsistence 
in mhich an order had been made, but that plaintiff secnred the dismissal 
of this suit after defendant had begged forgiveness and promised to mend 
his ways. Held: The court was without jurisdiction to incorporate into 
the allowance granted plaintiff the amount supposedly due under the prior 
order, both because of the vagueness of the reference to the prior order 
in the complaint and also because of the fact that the prior action had 
been dismissed. 

APPEAL by defendant from Grady, Emergency Judge, at September 
Term, 1945, of WAKE. 

The plaintiff brought this case under G. S., 50-16, for alimony without 
d' morce. 

She complains that she and the defendant were married about twenty 
years before the commencement of the action, and that during that time 
and "throughout the married life of the plaintiff and the defendant the 
plaintiff has been a true, faithful and dutiful wife; and has done every- 
thing within her power to make her marriage to the defendant a success 
and to make their home a happy one." 

Two daughters were born to the marriage, themselves now married to 
soldiers still in the service. The daughters were until recently inmates 
of the home of their father and mother. There is also a minor son. 

During this time the plaintiff alleges that from a very modest begin- 
ning she had, by her own personal efforts and attention, largely con- 
tributed to the success of the defendant's business, which has been built 
up into an extensive enterprisk, in  which the defendant has become 
prosperous; that during the last sixteen years the defendant had become 
addicted to excessive drinking, gradually becoming more and more sub- 
ject to intoxication, and drinking to excess on numerous occasions; that 
he had begun and gradually intensified his misconduct towards plaintiff, 
abusing her and his daughters, ordering the latter to leave his home; 
and openly declared that he intended to make things so hard for plaintiff 
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and make her life so miserable that she would be forced to leave her 
home. 

That he has become more and more violent in his conduct to the 
plaintiff, on one occasion locking her up in the room and knocking her 
to the floor, seriously injuring her; and that plaintiff lay there until her 
daughters, hearing her screams, rushed down and broke open the locked 
door and found plaintiff prostrate on the floor. 

The plaintiff further alleges in her complaint, partly on information 
and belief and partly of her own knowledge, that the defendant had on 
numerous occasions and with numerous women, been unfaithful to his 
marriage vows and has wasted and squandered large sums of money in 
his illicit association with lewd women. The plaintiff in particular 
names one Mrs. Alice Cox as a person with whom he had illicit relations, 
and particularizes the incidents relating thereto, some of which came 
under her observation. On one occasion plaintiff alleges that she and her 
daughters came upon the defendant in  a parked car in  a dark place on 
South McDowell Street with Mrs. Cox. At that time, she alleges, she 
asked the defendant to go home with her, but he elected to remain with 
Mrs. Cox. The plaintiff, unable to further tolerate or bear the mis- 
conduct of the defendant, instituted a suit against him for subsistence 
and support, i n  which an order was made, but that the defendant came 
to plaintiff, expressed his regret for his past misconduct, begged her to 
forgive him and ~romised not to mistreat her again, to stop his excessive 
drinking, and his illicit association with other women, and for that reason 
she secured the dismissal of the pending case. 

Thereafter, the  lai in tiff found that the promises were insincere and 
fraudulent, and the defendant openly boasted that there was nothing she 
could now do to force him to support her. After this there were further 
indignities heaped upon the plaintiff; and the barbarous and cruel treat- 
ment of her at the hands of her husband, she alleges, have endangered 
her life, and avers that because of the violence and misconduct of the 
defendant, if she is left alone at  his mercy her life will be in danger. 

Wherefore, she ~et i t ions  for the allowance of support pendente l i te 
and for counsel fees in this proceeding. 

The defendant denies the material allegations of the complaint, sets 
up condonation on the part of the e la in tiff, and asks for dismissal of the 
suit. He  further alleges that the plaintiff was addicted to the use of 
intoxicating liquors, and while under the influence of an intoxicant 
became angry with the defendant, in which she was encouraged by her 
two daughters ; and attributes the domestic difficulties, such as they are, 
to this cause. 

At a regular term of Wake County Superior Court the petition of the 
defendant for alimony penderide l i te  and counsel fees came on for a hear- 
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ing before Judge Grady in chambers. The plaintiff was heard upon 
affidavits, and the defendant presented no evidence. 

Judge Grady made an  order based upon the facts as they appeared to 
him, expressing the hope therein that a reconciliation between the two 
might be effected and that the domestic life of the two might be free 
from interference on the part of the daughters. 

The order provides that the defendant pay into the office of the clerk 
of the court for the use and benefit of the plaintiff $40.00 on each 
Monday, beginning with 8 October, 1945, and that these payments con- 
tinue until the order is modified by the court; that he pay to the clerk for 
the use and benefit of plaintiff's counsel the sum of $100.00. The order 
further provides that the defendant shall pay all sums due under the 
order of 2 October, 1944, which was referred to in  plaintiff's complaint 
as having been made in  the former proceeding, dismissed a t  the instance 
of the plaintiff. 

From this order the defendant appealed, and subsequently filed with 
the court a grouping of exceptions and assignment of error, substantially 
as follows : 

That the complaint does not state facts sufficient to constitute a cause 
of action; first, in that there are not sufficient grounds alleged to  sustain 
a divorce from bed and board, and an order for the payment of alimony 
could not be based thereon; and that the complaint contains no allega- 
tion with respect to plaintiff's own conduct, which omission i t  is con- 
tended rendered the complaint fatally defective; second, that the court 
found as a fact that the conduct of defendant had been condoned by 
plaintiff "with the exception of certain things which have occurred 
rather recently," whereas there is no allegation of those things "occur- 
ring rather recently"; and third, that there is no allegation in  the com- 
plaint upon which the order for payment of sums due under "the order 
of October 2, 1944," could be based. 

Burgess  & B a k e r  a n d  T h o m a s  W .  Ruf l in  for plaint i f f ,  appellee. 
Douglass LE Douglass  for defendant ,  appellant.  

SEAWELL, J. The appeal challenges the validity of the order allowing 
to the plaintiff support and counsel fees pendente l i te.  Objection is 
advanced on the theory that the action is brought under and based 
entirely on G. S., 50-7 (4)-a subsection of the statute relating to divorce 
from bed and board, which names as one of the grounds for such divorce 
"such indignities to the person of the other as to render his or her condi- 
tion intolerable and life burdensome." I t  is pointed out as a fatal defect 
in the pleading that plaintiff does not, in particularizing the acts or 
misconduct of the defendant said to have had that effect further allege 
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that the conduct was without adequate provocation on her part, ergo 
fails to state a cause of action. I f  plaintiff's action, or rather her grounds 
for relief, can be put into that category, ignoring all other available 
statutory grounds for relief, the established standards of pleading and 
practice, as found in  our decisions, might support appellant's view. 
nifcXanus v. Mcillanus, 191 N.  C., 740, 133 S. E., 9 ;  Pearce v. Pearce, 
225 N.  C., 572, 35 S. E. (2d), 636; Howell v. Howell,  223 N.  C., 62, 
25 S. E. (2d), 169; Pollard v. Pollard, 221 N.  C., 46, 19 S. E. (2d), 1 ;  
Carnes v. Carnes, 204 N.  C., 636,169 S. E., 222; O'Connor v. O'Connor, 
109 N .  C., 139, 13 S. E., 887; Jackson v. Jackson, 105 K. C., 433, 11 
S. E., 173. But we do not concede that the major premise is sound: 
The statute, G. S., 50-16, relatiilg to alimony without divorce, and plain- 
tiff's pleading of the grounds therein recognized as cause for the relief 
sought are both broader than that assumption implies. 

Since the plaintiff does not ask for divorce, but merely adds to the 
prayer a request for "such other and further relief as might appear just 
and proper," the court will refer the proceeding to G. S., 50-16, as an 
action for alimony without divorce, as was no doubt intended. We quote 
the pertinent part of that action, italicizing the phrase which appellant's 
counsel contend ties in the proceeding with an action for divorce a mensn 
under G. S., 50-7, and especially with subsection 4 of that law as above 
stated : 

"If any husband shall separate himself from his wife and fail to 
provide her and the children of the marriage with the necessary subsist- 
ence according to his means and condition in life, or if he shall be a 
drunkard or spendthrift, or be guilty of  any  misconduct or acts that 
would be or constitute cause for divorce, either absolute or from bed and 
board, the wife may institute an action in  the superior court of the 
county in which the cause of action arose to have a reasonable subsistence 
and counsel fees allotted and paid or secured to her from the estate or 
earnings of her husband." 

I t  will appear, then, that there is available to the wife in an action for 
alimony without divorce not only the grounds independently stated in 
the quoted statute, but, by inclusive reference, any ground that would 
constitute cause of divorce, either absolute or from bed and board. 

I n  lodging his objection appellant might have said, with strict accu- 
racy, that the rule suggested has been applied to most of the other 
grounds for divorce a mensa named in  the statute with the practical effect 
that the grounds borrowed from the statute relating to divorce from bed 
and board cannot be successfully asserted without the corresponding 
denial of adequate provocation; even extending to abandonment, which 
imports ~uillfullness, and maliciously turning the spouse out of doors, and 
cruel and barbarous treatment endangering life; as to all of which the 
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excuse of "adequate provocation" is somewhat remote. McLl.;ranus v. 
McManus, supra; McIntosh, Civil Procedure, p. 407. 

Referring more especially to subsection 4, relating to indignities to 
the person, the origin and propriety of requiring allegation and proof 
that there was no adequate provocation rests in the difficulty of defining 
more precisely the acts which might come under condemnation of the 
law, coupled with the deference traditionally shown to the necessity of 
mutual forbearance in the marital venture. I n  a measure, the device 
controls the extent to which the law is willing to invade that field with 
judicial remedies, resulting in separation. For extension of the rule to 
other more specifically defined conduct, we must refer to the history, 
rather than the logic, of the law. But  there are less relative acts of the 
husband upon which alimony without divorce may be granted, stated as 
violations of positive requirements which, as we view them in the light 
of the decided cases, do not suggest the necessity of applying the prin- 
ciple of domestic balances. I t  is not necessary to couple the allegation 
of such misconduct with a denial of provocation. Such, a t  least, is 
adultery. The statute also mentions independently as grounds for ali- 
mony that the husband is a spendthrift or a drunkard; and there is a 
substantial difference between G. S., 50-16, and G. S., 50-7 ( 5 ) )  in 
phraseology and implication as to drunkenness. 

The complaint is somewhat informal, and the incidents alleged as 
grounds for relief mainly fall under G. S., 50-7 (4), as indignities to 
the person, or other subsections of the statute relating to divorce from 
bed and board; and many of these allegations are defective, as contended 
for by the appellant, in failing to comply with the above mentioned rule; 
but not all of the allegations of the complaint are affected with this 
invalidity. I n  alleging that the defendant had illicit relations with 
numerous lewd women, and especially with Alice Cox, there is a sufficient 
charge of adultery. The complaint also charges that he has become 
addicted to drunkenness, and that he has wasted large sums of money 
upon the subjects of his amours. We refrain from pushing through the 
mill of definition the terms used in the statute-'(drunkard" and "spend- 
thriftv-and comparing them with the allegations of the complaint, and 
we make no decision with respect to them. However, upon the analysis me 
have given, we are of opinion that the complaint does state a cause of 
action, and so hold. The practical result of its partial invalidity would 
be that the plaintiff on the trial, and upon timely objection, cannot, 
without amendment, rely on the causes of action pointed out, which have 
been heretofore held by numerous decisions of this Court to be fatally 
defective. 

The question of condonation cannot be determined adversely to the 
complaint as a matter of law, since there is sufficient allegation of con- 



286 I N  T H E  SUPREME COURT. [226 

duct which might revive the old grounds for relief, whatever they are. 
Lassiter v. Lassiter, 92 N. C., 130; Jones v. Jones, 173 N.  C., 279, 91 
S. E., 960; Page v. Page, 167 N. C., 346, 347, 83 S. E., 625; Gordon v. 
Gordon, 88 N. C., 45; Collier v. Collier, 16 N. C., 352. 

We conclude that the order for alimony and counsel fees pendente lite, 
having been made in  a valid proceeding, is valid and binding upon the 
defendant; subject, however, to the modification hereinafter made. 

We are of opinion that the order of the judge requiring the defendant 
to pay sums supposed to be due under the previous order dated 2 October, 
1944, in the action previously dismissed, was, inadvertently we are  sure, 
beyond his jurisdiction, both because of the vagueness of the reference 
in the complaint and because of the dismissal of that action before final 
judgment. 

As thus modified, the judgment is affirmed. 
Modified and affirmed. 

STATE v. BRUCE TAYLOR. 

(Filed 1 May, 1946.) 
1. Homicide 9 16- 

Defendant's contention that  he was on his own premises a t  the time of 
the homicide relates to his duty to retreat and avoid the difficulty and is  
material only on his plea of self-defense. Hence the burden of proof is  
on him. 

2. Homicide @ 11- 
When defendant testifies that he was part owner of the filling station, 

the scene of the fatal encounter, but the State offers evidence that the 
filling station was a public filling station operated in  the sole name of 
defendant's brother and that all licenses were issued in the brother's 
name and that defendant was a farmer living some distance away, defend- 
ant's contention that he was on his own premises is  an open question for 
the jury on the conflicting eridence. 

3. Homicide § 27f- 
When the question of whether defendant was on his own premises a t  

the time of the fatal encounter is an open question for the jury on con- 
flicting evidence, the court, in the discharge of its duty to explain and 
apply the law to all material phases of the testimony, properly explains 
the law both upon the duly to retreat ordinarily prevailing, and the right 
of a person to stand his ground if without fault and on his own premises, 
and defendant's contention that  the explanation of the duty to retreat 
was inapplicable to the evidence and prejudicial is without merit. 
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4. Criminal Law § 50e (4)-Permitting jury to view material exhibit 
which could not be brought into courtroom held not error. 

The State's evidence tended to show that defendant shot deceased 
when deceased standing at the door of his automobile and that one 
of the bullets creased the metal part of the door and cut a groove in the 
top of the door glass. Defendant's evidence was to the effect that he shot 
the deceased in self-defense as deceased was making an attack on him 
some distance from the car. Held: The automobile was an exhibit mate- 
rial to the State's case, and the court's action in permitting the jury to 
retire to the courtyard in custody of a deputy sheriff to examine the auto- 
mobile, is not held for error, there being no suggestion of misconduct on  
the part of the officer o r  the jury and it not appearing that the judge or 
the defendant was absent at the time. 

5. Criminal Law §§ 50e (3), 81c- 
The fact that the officer having the jury in custody in conducting it to 

the courthouse lawn to view a material exhibit was also a witness for 
the State, is not sufficient, standing alone, to justify a new trial in the 
absence of evidence of some fact o r  circumstance tending to show mis- 
conduct on the part of the officer or the jury, hut such practice is not 
approved. 

APPEAL by defendant from Carr, J., at November Term, 1945, of 
WAYNE. No error. 

Criminal prosecution on bill of indictment which charges that defend- 
ant did kill and murder one Hubert Carraway, the charge of murder 
in the first degree being waived by the solicitor. 

All the testimony tends to show that on the night of 17 August, 1945, 
defendant's car stalled a t  his sister's home. He  started to find help and 
met a car occupied by Hubert Carraway, David Eatman, George Mo- 
zingo, and a Negro called Lightning. Some difficulty arose in which 
Hubert Carraway and his companions assaulted defendant. Defendant's 
evidence tends to show that they accused him of reporting their still, 
that they struck him with a piece of iron, "beat him up" severely and 
threatened to kill him. He  escaped and they pursued him to his sister's 
home where he escaped through the back door. Camaway then said they 
would get him before the next night. 

The evidence for the State tends to show that on the next day, 18  
August, about 5 :00 p.m., Carraway, David Eatman, Marvin Carraway, 
George Mozingo, Lightning and another Negro called Badeye were on a 
two-door Ford coach going to Mount Olive. They stopped at a filling 
station operated by J. L. Taylor, brother of defendant, to get some beer. 
Having ascertained that no beer was available, they were in the act of 
getting back in the automobile when defendant came out of the station, 
approached Carraway, who was standing at  the door of the automobile, 
punched him and said, "You are the s.0.b. that slapped me last night, 
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ain't you," and shot him two or three times. One bullet grazed the 
metal part of the door and one entered Carraway just below the shoulder 
blade on the left side and passed out of his body near his right nipple. 
Carrawav fell in the foot of the car. 

Testimony for defendant tends to show that defendant is part on-ner 
of the filling station and was there as part owner on 18 August. Having 
been told that Carraway and companions were looking for him he got 
a pistol from behind the counter and put it in his pocket for protection. 
About 5 :00 o'clock he started to go to town. As he walked out the screen 
door he heard someone say, "There is the s.o.b., let's get him now." He 
then saw Carraway approaching with his companions following behind. 
Carraway picked up an armature and made a motion as if to strike him. 
Defendant said, "You had better not come on me with that," and reached 
for his gun "right quick." I t  caught in his pocket and fell to the ground. 
,4s defendant picked it up Carraway was in the act of hitting him with 
the armature and defendant shot. Carraway whirled around and again 
started to hit him, and defendant shot a second time. Carraway stag- 
gered off and defendant returned to the filling station. All this occurred 
some distance from the automobile. 

There was evidence that defendant is a man of good reputation and 
that Carraway was generally reputed to be dangerous and violent. 

I t  is admitted that Carraway died as a result of the gunshot wounds 
inflicted by defendant. 

There was a verdict of guilty of murder in the second degree. The 
court pronounced judgment on the verdict and defendant appealed. 

Attorney-General ili'clVullan and Assistant Attorneys-General Rhodes, 
X o o d y ,  and Tucker  for the State .  

J .  Paison Thomson,  R i v ~ r s  D. Johnson, and hi. 5.17. Outlaw for t 7 ~ f ~ n c 7 -  
an t ,  appellant. 

BARKHILL, J. A careful examination of the exceptions relating to 
the admission or exclusion of testimony fails to disclose any material 
error. X o  one of them presents any question of such moment as would 
seem to require discussion. 

I n  its charge the court, on the defendant's plea of self-defense, in- 
structed the jury as to the duty of one who is assaulted to retreat, 
explaining the law as to the absence of that duty when the person 
assaulted is without fault and on his own premises. Both the general 
rule and the exception were fairly explained. 

But the defendant insists that he was on his own premises, that the 
doctrine of retreat had no application to any aspect of the testimony in 
this case, and that in instructing the jury that the duty to retreat in any 
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event rested on him, the court committed error. He  does not challenge 
the correctness of the statement but contends that as the general rule was 
not applicable the more fully it mas discussed the more harmful it 
became. 

The record fails to sustain defendant's position in this respect. I t  
does not appear that the solicitor admitted or conceded that the defend- 
ant was part owner of the filling station. On the contrary, the State 
developed testimony tending to show that this was a public filling station, 
that it was operated by J. L. Taylor, that a sign, "J. L. Taylor," was 
on the building, that the beer and other licenses were issued in the name 
of J. W. Taylor, and that defendant is a tenant farmer living some 
distance away. 

Whether the defendant was or was not on his own premises at  the time 
of the homicide was a fact material only on his plea of self-defense. On 
that issue the burden was on him. There was evidence of facts and 
circumstances as indicated which tended to impeach his statement and 
render i t  an open question for the jury to decide. 

I t  was the duty of the court to explain and apply the lam- to all mate- 
rial phases of the testimony. I n  compliance with this requirement it 
explained under what conditions it would have been the duty of defendant 
to retreat and attempt to avoid the difficulty. I n  so doing it instructed 
the jury that the defendant, if without fault and on his own premises, 
was under no duty to retreat "for when he is . . . on his own premises 
he is deemed in law to have retreated as far as the law requires him to 
retreat." Thus the charge on the plea of self-defense, considered con- 
textually and in the light of the conflicting phases of the testimony, was 
in  accord with the decisions of this Court. Exceptions thereto cannot 
be sustained. 

The other exceptions to the charge brought forward and discussed i11 
defendant's brief are without merit. 

During the trial the solicitor offered in evidence the automobile used 
by deceased on the day of the homicide and moved the court that the 
jury be permitted to T-iew the exhibit which was then parked behind the 
cowthoure. The motion was allowed and the jury was permitted to 
retire to the courtyard in the custody of Deputy Sheriff Precise for that 
purpose. The defendant excepted. 

There was testimony that one of the bullets fired by defendant creased 
the metal part of the door and cut a groove in  the top of the door glass 
of the automobile in question. This testimony, if true, tended strongly 
to corroborate the evidence offered by the State. The exhibit was there- 
fore material to the State's case. I t  could not be produced in  court. 
The court followed the only alternative, practical, common-sense course 
open to it. I t  directed that the jury retire and examine the automobile 
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to be identified by the witness who had given testimony concerning the 
markings. There is no suggestion of any misconduct on the part of the 
jury or the officer. Nor does it appear that either the judge or the 
defendant was absent a t  the time the automobile was inspected. Hence 
we are unable to perceive any reasonable objection to the procedure 
followed. 

But the defendant insists that there is another phase of the occurrence 
which was highly prejudicial to him. The officer who was designated 
to conduct the jury to the courthouse lawn to view the exhibit was a 
witness for the State. 

The practice of putting the jury in the custody of an officer who has 
actively investigated the evidence or has become a witness for the State 
is not to be approved. While, in the absence of evidence of some fact 
or circumstance tending to show misconduct on the part of the officer 
or the jury, we hesitate to make i t  alone the grounds for a new trial, we 
do stress the need for trial judges to be extremely careful to avoid such 
incidents. 

However circumspect the officer and jurors may be when placed in 
such a situation, these occurrences always, as here, tend to bring the trial 
into disrepute and produce suspicion and criticism to which good men 
should not be subjected. S. v. Hart, ante, 200. 

I n  reality this cause boiled down to a rather simple issue of fact. I f  
the homicide occurred i n  the manner indicated by the testimony of the 
State, defendant is fortunate to have escaped prosecution for a capital 
felony. I f  i t  occurred as the testimony for defendant tends to show, the 
jury well might have returned a verdict of not guilty. I t  accepted the 
version of the State. Exceptions brought forward and discussed in 
defendant's brief fail to point out any substantial or prejudicial error. 
The judgment therefore must be affirmed. 

No error. 

D. L. PEIIL1,IPS AND WIFE, LOUISE E. PHILI,IPS, r. R. N. WEARS. 

1. Deeds 3 16- 
The owner of a tract of land sold a number of lots, scattered through- 

out the development, by deeds containing covenants restricting the use of 
the lots to residential purposes, and during the same period sold a number 
of lots, also scattered throughout the derelopment, without restrictions. 
Beld:  There was no evidence that the development was subject to a gen- 
eral scheme or  plan, and therefore the restrictions cannot be enforced by 
the grantees inter 8e. 
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2. Same--When there is no general scheme of development, purchaser of 
part of locus in quo may not impose restrictions on that  part. 

Lots scattered throughout a development and constituting a part of the 
tract of land were sold, some by deeds containing restrictive covenants 
and some by deeds without restrictions, so that there was no general 
scheme or plan of development. A corporation became the owner of the 
balance of the land by deed containing no restrictive covenants. and ere- 
cuted a deed of trust to another corporation, which deed of trust con- 
tained a number of restrictive covenants. !Phis deed of trust was fore- 
closed, and the land purchased a t  the sale by the corporate cestui que 
trust,  which sold same to plaintiffs, the deed to the cestui and the deed 
to plaintiffs both containing the same restrictions which were recited in 
the deed of trust. Held: Since the locus in quo was never subject to a 
general scheme or plan of development, the restrictions placed on a part 
of the property by the corporate owners were not enforceable except as 
covenants personal to the grantors, and became unenforceable when the 
corporations were dissolved and liquidated, and plxintiffs could mnvey 
without restrictions. 

Restrictive covenants, including a covenant against occupancy by persons 
of the Negro race, were placed upon the land by vendors' predecessor in 
title. Vendors contracted to coqvevey free from restrictions except against 
occupancy by Negroes. I t  was adjudicated that the restrictive covenants 
were unenforceable because of want of a general plan of development. 
Held: The purchasers are nevertheless bound to accept deed with cove- 
nant against occupancy by Negroes by virtue of the agreement contained 
in the contract to convey. 

APPEAL by defendant from Hamilton, Special Judge, a t  February 
Term, 1946, of MECKLENBURU. 

 he essedtia~ parts of the agreed statement of facts upon which this 
controversy was submitted to  the court below, are as follows : 

1. Pr io r  to the year 1913, P a u l  Chatham acquired a tract of land 
partly lying i n  the eastern section.of the City of Charlotte and partly 
outside, and caused a map  thereof to be made, said map showing 53 
blocks and known as Chantilly. 

2. P r io r  to the year 1913, P a u l  Chatham and wife executed a deed of 
trust on said property to A. T. Summey, Trustee, which deed of trust  
is  duly recorded. The said deed of trust contained no conditions or 
restrictions affecting or limiting the use of the property, and the property 
was not  subject to  any conditions or limitations affecting its use prior 
thereto. 

3. On 8 July,  1913, Pau l  Chatham and wife conveyed all of said 
property shown on the aforesaid map  to the Greater Charlotte Finance 
& Realty Company, by deed recorded in  the Mecklenburg County  Regis- 
t ry  in Book 312, page 338, except Blocks Nos. 1, 2 and 44, which were 
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retained by the grantors. The Greater Charlotte Finance & Realty Com- 
pany caused said map to be recorded in Book 230, pages 248 and 249, in 
the office of the Register of Deeds for Mecklenburg County, North 
Carolina. 

4. During the years 1913, 1914, 1915, 1916, 1917 and 1918, the 
Greater Charlotte Finance & Realty Company sold 262 lots, located in 
26 difTerent blocks, in said development as shown on said map to various 
purchasers, and the deeds conveying said lots contained no restrictions 
or conditions limiting or restricting the use and occupancy of said prop- 
erty to residential purposes only. 

5. During the years from 1913 to 1918 inclusive, the Greater Char- 
lotte Finance & Realty Company conveyed to various purchasers 433 
lots of land in said development, and the deeds to said lots contained 
restrictions and conditions limiting the use and occupancy of said lots 
for residential purposes only; said deeds contained also provision that 
any of said property could be released from said restrictions with the 
written consent of the grantor and then owner of any lot or lots. The 
lots so conveyed were located in 31 different blocks of the development. 
During this period the grantor also sold lots in 16 of the same blocks 
without restrictions. 

6. A11 of the above lots were released by A. T. Summey, Trustee, from 
the deed of trust referred to herein; during the months of January and 
February, 1918, the said deed of trust executed by Paul Chatham and 
wife to 9. T. Summey, Trustee, aforesaid, was foreclosed and the said 
A. T. Summey, Trustee, executed a deed dated 13 February, 1918, to 
H. L. Taylor, said deed conreying all lots covered by said deed of trust 
which had not theretofore been released. The said deed to H. L. Taylor 
conveyed approximately 380 lots, including the locus in quo described i11 
Sales Contract marked "Exhibit A" attached to the complaint in this 
action. Said deed contained no conditions or restrictions limiting or 
affecting the use or occupancy of said property. 

7. By deed dated 13 February, 1918, H. L. Taylor conveyed the afore- 
said lots to the Oakhurst Land Company, said deed being duly recorded. 
This deed contained no conditions or restrictions limiting or affecting 
the use or occupancy of said property. 

8. Oakhurst Lancl Company, on 15 February, 1932, executed a deed 
of trust on said lots to W. R. McClintock, Trustee, securing an indebted- 
ness to the Charlotte National Bank of Charlotte, North Carolina. This 
deed of trust is duly recorded and contains restrictive covenants as 
follows: (a)  Property not to be owned or occupied by persons of the 
Negro race; (b) Building located on said property to be located not less 
than 25 feet from the front property line; (c) Said property to be used 
for residential purposes only; (d)  Building to cost not less than $3,000.00. 
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9. The aforesaid deed of trust executed to W. B. McClintock, Trustee, 
was foreclosed by civil action and W. B. McClintock was appointed com- 
missioner to sell the said property and deed was executed by the said 
TT. B. McClintock, Commissioner, to the Charlotte National Bank of 
Charlotte, North Carolina. The said deed contained restrictive cove- 
nants as above set out in paragraph 8. 

10. By deed dated 10 April, 1937, the Charlotte National Bank of 
Charlotte, North Carolina, conveyed said property to D. L. Phillips and 
~vife, Louise E. Phillips, the plaintiffs, said deed being recorded in the 
Mecklenburg County Registry, in Book 919, page 36. This deed con- 
tains the same restrictive provisions as set forth in paragraph 8 above. 

11. The Oakhurst  and Company, a corporation and former owner 
of said property, has been dissolved for a period of more than ten years 
and has no interest in any property in the development known as 
Chantill?-. 

12. I n  none of the deeds conveying lots in the development known as 
Chantilly shown on the map hereinabove referred to was there any clause 
proriding for a forfeiture or reverter of title to said lots or any clause 
of defeasance or for re-entry in event of breach of or failure to perform 
the conditions or restrictions as set forth in said deeds. 

13. The Charlotte National Bank of Charlotte. North Carolina. a 
banking corporation, has been liquidated more than three years and has 
no interest in any of the property in said development known as 
Chantilly. 

14. There are approximately 25 business establishments now located 
x-ithin this development, including drug stores, pressing clubs, grocery 
stores, hardware stores, a moving picture show, gasoline oil station, and 
other businesses of similar character. I n  addition to the above business 
establishments, there is one church and an industrial plant located in the 
development. 

15. I t  has been agreed by and between the parties to this action that 
the plaintiffs are seized of a good and indefeasible fee simple title to the 
l o c ~ r s  in quo, except in so far as such title may be limited or affected by 
the conditions and restrictions purporting to limit the use and occupancy 
to residential purposes only, as set forth in the plaintiffs' deed. And it 
is further agreed by and between the parties hereto that if the court be 
of the opinion that the plaintiffs' title to the locus in quo is unrestricted 
as to its use and occupancy for residential purposes only, and that the 
deed t.o the defendant from the plaintiffs will vest in the defendant the 
right to the use and occupancy for business or other purposes, free and 
clear from any conditions and restrictions limiting or affecting such use 
and occupancy other than that they shall not be owned or occupied by 
persons of the Negro race, and if the court shall so hold, then the plain- 
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tiffs are entitled to a decree of specific performance of said sales contract, 
otherwise not: Provided that either party may appeal to the Supreme 
Court from any judgment entered in this cause by the Superior Court. 

From a judgment holding the plaintiffs are empowered to convey the 
locus in  quo to  the defendant, free from any restrictions as to its use, 
except that the same cannot be owned or occupied by persons of the 
Negro race, the defendant excepts and appeals to the Supreme Court, 
assigning error. 

W .  C. Davis for plaintiffs. 
James L. DeLaney for defendant. 

DENNY, J. The appellant challenges the correctness of the judgment 
below. The challenge must fail. The facts presented on this appeal 
clearly show that the development known as Chantilly is not the result 
of a general plan or scheme of development of an exclusive residential 
community. Snyder v. Heath, 185 N. C., 362, 117 S. E., 294; Davis v. 
Robinson, 189 N. C., 589, 127 S. E., 697; Ivey v. Blythe, 193 N.  C., 705, 
138 S. E., 2 ;  DeLaney v. Hart, 198 N .  C., 96, 150 S. E., 702; Eason 
v. Buffaloe, 198 N .  C., 520, 152 S. E., 496. 

The original owners of the development never sold any of the lots 
subject to limitations as to use or occupancy. The Greater Charlotte 
Finance & Realty Company sold 262 lots in 26 different blocks of the 
development and the deeds conveying said lots contained no restrictions 
or conditions limiting or restricting the use and occupancy of the prop- 
erty. During the same period in which this corporation sold the above 
lots without restrictions, i t  also sold 433 lots in 31 of the blocks of the 
development, restricting the use of the property for residential purposes 
only. The lots sold without restrictive covenants in the deeds, as well 
as those sold subject to restrictions, were scattered throughout the de- 
velopment. There is no evidence to support the veiw that this develop- 
ment was ever subject to any general plan or scheme whereby the restric- 
tive covenants in the deeds referred to above could have been enforced 
by the grantees infer se. Humphrey 2;. Beall, 215 N .  C., 15, 200 S. E., 
918. 

Since the locus in  quo has never been subject to any general plan of 
development, the restrictions contained in the conveyances of the Oak- 
hurst Land Company and the Charlotte National Bank, which the plain- 
tiffs contend are null and void, were never enforceable, except as cove- 
nants personal to the grantors, and those covenants became unenforce- 
able with the final dissolution and liquidation of the aforesaid corpora- 
tions. Snyder v. Heath, supra; Thomas v. Rogers, 191 N.  C., 736, 133 
S. E., 18; DeLaney v. Harf ,  supra. 
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The appellant admits that his contract of purchase provides for the 
retention of the restriction prohibiting any person or persons of the 
Negro race to own or occupy the locus in quo, but he contends that if 
the property is not subject to a general plan or scheme for its develop- 
ment as residential property, then this restriction also is unenforceable. 
The position would be well taken if the appellant had contracted to 
accept a deed free and clear of all restrictions, but he did not do so. He  
has agreed to accept a deed that will vest in him a good, indefeasible, 
fee simple title to the locus in quo "free and clear from any conditions 
and restrictions limiting or affecting such use and occupancy other than 
that they shall not be owned or occupied by persons of the Negro race." 
Therefore, not by virtue of a general plan or scheme, but by agreement, 
the parties hereto have created a restrictive covenant which is enforce- 
able between the parties. 14 Am. Jur., see. 309, p. 651. 

There is no error in the judgment below, and it is 
Sffirmed. 

STATE v. JOHN BALDWIN. 

(Filed 1 May, 1946.) 
1. Burglary § 11- 

Evidence tending to show that officers searched a car owned by defend- 
ant and to which defendant had the key, and found therein implements 
which, in combination, as a matter of common knowledge, are implements 
of housebreaking, is held sufficient to overrule defendant's motion to 
nonsuit in a prosecution under G.  S., 14-55. 

2. Burglary § 6: CMminal Law 2 8 b  

Although a Stillson wrench, a brace, drills of varying sizes, detonating 
caps, flashlight batteries, gloves, dynamite, bullets, a drill chuck key, and 
other like articles, are articles having legitimate uses, the court will take 
judicial knowledge that they are, in combination, implements of house- 
breaking. 

3. Criminal Law § 27- 

Testimony by a witness for the State that defendant made a declaration 
of innocence does not entitle defendant to judgment as of nonsuit, since 
such self-serving declaration does not rebut any proof by the State. Such 
case is distinguishable from instances in which the State by positive evi- 
dence establishes a complete defense, or in which the State's evidence is 
entirely negative and defendant's evidence, without being in conflict there- 
with, explains away such negative evidence. G. S., 15-173. 

4. Burglary 6- 
The offense of being armed with any dangerous weapon with intent to 

break and enter a dwelling or other building and commit a felony therein, 
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and the offense of possessing, without lawful excuse, implements of house- 
breaking, are separate and distinct offenses, G. S., 14-55, the first requiring 
a presently existing intent to break and enter, and the second mere 
possession, without lawful excuse, of implements of housebreaking, which 
infers no personal intent but rather the purpose for which the implements 
are kept. 

5. Criminal Law §§ 19, 5 2 b  

Where the indictments contain two separate charges and the State takes 
a voluntary nonsuit upon the first count, defendant's contention that the 
nonsuit established his innocence of acts charged under that count which 
also constituted essential elements of the offense charged in the second 
count, must be presented by a plea of former jeopardy or former acquittal. 
and not by motion for  judgment as of nonsuit, G. S., 15-173. and the 
failure of a plea of former jeopardy amounts to a waiver of his rights in 
the premises. 

APPEAL by defendant from Parker, J., at November Term, 1945, of 
WAKE. 

This was a criminal action wherein the defendant was tried and con- 
victed upon a bill of indictment which contained two counts: The first 
count charged that the defendant ('unlawfully, wilfully and feloniously 
was found armed with and having in his possession without lawful 
excuse certain dangerous and offensive weapons, to wit: One 18' Stillson 
wrench, one brace #4310, one 1/2" drill, one 5/16" drill, one 3//lsr' drill, 
one T i 2 ' '  drill, five detonating caps, two flashlight batteries Ray 0 Vac, 
one burgess super service battery, "2 cell, one pair brown gloves, one 
way pack pickle jar containing two sticks of dynamite, four .32 calibre 
bullets, one drill chuck key, one bottle containing paregoric and other 
implements of dangerous and offensive nature fitted and designed for use 
in burglary or other house breakings or for the use in burglary with 
explosives with intent to so use said implements for the purpose of 
unlawfully and feloniously breaking and entering a dwelling or other 
building against the form of the statute in  such case made and pro- 
vided. . . ." The second count charged that the defendant %as found 
and did then and there unlawfully, wilfully and feloniously hare in his 
possession without lawful excuse certain implements of house breaking, 
to wit:  One 18' Stillson wrench, one brace #4310, one V2" drill, one 
5/16" drill, one x6" drill, one x2" drill, five detonating caps, two 
flashlight batteries R a y 0  Vac, one burgess super service battery, ''2 cell, 
one pair brown gloves, one way pack pickle jar containing two sticks of 
dynamite, four 3 2  calibre bullets, one drill chuck key, one bottle contain- 
ing paregoric and other implements of dangerous and offensire nature 
fitted and designed for use in burglary or other house breakings or for 
use in burglary with explosives against the form of the statute . . ." 
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The solicitor took a voluntary nonsuit as to the first count in the bill 
of indictment, and after the close of the evidence, the arguments for the 
State and defendant and charge of the court, the jury returned a verdict 
of guilty as charged in the second count of the bill of indictment, where- 
upon judgment of imprisonment was pronounced from which the defend- 
ant  appealed, assigning errors. 

Attorney-General ,lfcNtdla.n and Assistant Attorneys-General Rhodes, 
-Ifoody, and Tucker for the State. 

Wulfer D. Siler and I<. R. Hoyle for defendant, appellant. 

SC~HENCK, J. The first assignments of error set out in the appellant's 
brief relate to the court's refusal to allow defendant's motion for judg- 
ment as in case of nonsuit on the second count duly lodged under G. S., 
15-173, and presented to the court at  various times and ways during the 
course of the trial. It was first contended by the defendant that the 
evidence was insufficient to be submitted to the jury. We think but a 
casual consideration of the evidence clearly demonstrates its sufficiency 
to overthrow the motion. I t  tends to show that the defendant owned the 
car to which he had in his possession a key, and upon search of the car 
most of the articles, if not all, mentioned in the bill of indictment were 
found therein, that while these articles may have had legitimate uses, 
they were also such articles as were commonly used in blowing safes, 
burglary and in house breaking; and if any further argument as to the 
sufficiency of the evidence was needed it is furnished in S. v. Vick,  213 
N .  C., 235, 195 S. E., 779, where Mr. Justice Barnhill writes: "There 
are many facts of which the Court may take judicial notice, and they 
should take notice of whatever is, or ought to be, generally known within 
the !imits of their jurisdiction, for justice does not require that courts 
profess to be more ignorant than the rest of mankind. 15 R. C. L., 1057. 
I t  is not unusual for the Court to take judicial notice that certain 
veapons not specifically described in the statute are deadly weapons. 
They likewise take notice of other like generally kno~rn facts. While 
each of the articles found in the possession of the defendant has its legiti- 
mate use. i t  cannot be said that taken in combination these articles are 
tools of any legitimate trade or calling. There is no legitimate purpose 
for which this defendant and his conlpanion could have the combination 
of articles found in their possession. On the other hand, taken in coni- 
bination, they are the instruments and tools usually possessed and U S P ~  

by housebreakers. Section 4237-6 expressly recognizes nitroglycerin, 
clpamite, gunpox-der, and other explosiws as instruments of house- 
breaking." 
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I t  is contended by the appellant that the declarations attributed to 
him, the defendant, as testified to by a witness introduced by the State, 
to  the effect that the defendant first denied that he knew the articles 
were in  the car and for what they were intended, entitled him to a judg- 
ment of nonsuit, since the State was precluded from contradicting such 
declarations since they were introduced by it. The Court does not hold 
that any self-serving declaration of the defendant rebuts any proof of the 
State, although introduced by the State. The case is not to be confused 
with cases in which the State by its positive evidence establishes a com- 
plete defense, S. v. Hedden, 187 N. C., 803, 123 S. E., 65, nor with cases 
in  which the State's evidence is entirely negative and the defendants' 
evidence, without conflicting with this negative evidence, explains i t  away. 
S. v. Oldham, 224 N. C., 415, 30 S. E. (2d), 318. We are of the opin- 
ion, and so hold, that this contention of the defendant is without merit. 

I t  is then contended by the defendant that when the solicitor took a 
voluntary nonsuit on the first count in the bill of indictment i t  was tanta- 
mount to a judgment that the defendant Baldwin was not guilty of 
constituent facts and acts therein charged, and since some, a t  least, of 
these facts and acts are charged in the second count, and i t  having been 
found or admitted that the said facts and acts did not exist on the first 
count, i t  followed that the same facts and acts did not exist on the second 
count, and these being necessary elements of the offense charged in  the 
second count, it followed that the second count was not sustained and the 
motion thereon for judgment as in case of nonsuit should have been 
allowed. 

The bill of indictment upon which the defendant was tried was drawn 
under G. S., 14-55, which reads: "If any person shall be found armed 
with any dangerous or offensive weapon, with intent to break and enter 
a dwelling, or other building whatsoever, and to commit a felony or 
other infamous crime therein; or shall be found having in his posses- 
sion, without lawful excuse, any pick lock, key, bit or other implement 
of house breaking; or shall be found in any such building, with intent 
to commit a felony or other infamous crime therein, such person shall be 
guilty of a felony and punished by fine or imprisonment. . . ." The 
defendant is confusing an essential element of a criminal offense with 
a method of determining what amounts to a particular type of instru- 
ment or implement. The offense condemned by the first portion of 
G. S., 14-55, is the possession of a dangerous or offensive weapon with 
the presently existing intent to break or enter a dwelling or other build- 
ing to commit a felony or other infamous crime therein. Intent, as used 
here, means a present, specific intent in the mind of the person who 
possesses the weapon. This is the crime charged in the first count of the 
bill of indictment and as to which the court entered a judgment a3 of 
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nonsuit. The intent in the definition of an implement of housebreaking 
does not mean a specific, present intent to break or enter a dwelling. I t  
means, rather, the purpose for which the tools are kept. However, irre- 
spective of whether the offense charged in the first count and in the 
second count were or were not the same in law and in fact, if the defend- 
ant's contention that a voluntary nonsuit taken on the first count was 
tantamount also to a verdict of not guilty on the second count, was 
correct. the defendant should have entered a plea of former jeopardy or 
prior acquittal, and his failure so to do amounts to a waiver of his rights 
in the premises. S. v. Davis, 223 N. C., 54, 25 S. E. (2d), 164; S. v. 
King, 195 N. C., 621, 145 S. E., 140. 

For  the reasons given we are of the opinion, and so hold, that the 
assignments of error made by the defendant based upon the refusal of the 
court to allov the motion for judgment as in case of nonsuit are without 
merit. 

There are in the record many exceptions lodged to the contentions by 
the State given in his Honor's charge and these exceptions are preserved 
in the assignments of error, and some of them are set out in the appel- 
lant's brief, but in no instance did the defendant object to the statement 
of such contentions at the time they were given, and objections thereto 
for the first time being made upon appeal in this Court would seem to 
be untenable. 8. v. Smith, 225 N. C., 78, and cases there cited. 

We have carefully considered the exceptions in the record lodged to the 
admission of evidence and found no merit therein. Many of these excep- 
tions were taken where the evidence was admitted upon redirect examina- 
tion of a witness to  explain evidence elicited on cross-examination. There 
was no error thereby committed. 8. v. Britt, 225 N. C., 364. 

I t  would appear there was legally sufficient evidence and a trial free 
from error, and that the judgment below should be affirmed. I t  is so 
ordered. 

No error. 

STATE v. FAB STEWART. 

(Filed 1 JIay. 1916.) 

1. Homicide § 21- 

Premeditation and deliberation are not presumed from a killing with a 
deadly weapon, but may be shown by circumstances, and all the circum- 
stances under which the homicide was committed may be considered, one 
well circumstance being the entire absence of legal provocation. 
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2. Homicide § 4c- 

If a person forms a fixed design to kill, and thereafter esecute-s such 
intent, however soon or late, there is sufficient premeditation and delib- 
eration to warrant the jury in finding him guilty of murder in the firct 
degree. 

3. Homicide § -Evidence of premeditation and deliberation held wfi- 
cient to  sustain conviction of murder i n  the first degree. 

The State's evidence tended to show the following circumstance= De- 
fendant was searching for a man whom he had seen with hir ~ i f e  In 
his search he entered a house, and in response to questioning, the owner 
of the house declared he did not know where the person, the object of 
defendant's search, had gone. Defendant started to leave, but rhrn tle- 
manded of a visitor In the house the same information, and receix-ed n 
negative reply. Defendant then said. "You is a damn lie, you have \anr 
him," and again received a negative reply. Defendant cursed hi~n again 
and received a reply in kind, whereupon defendant said, "You call me n 
G- d--- lie and I'll shoot hell out of you," and pulled a pistol From 
his pocket and shot and killed him. Held: The evidence is sufficient to 
show premeditation and deliberation and sustain a ~e rd ic t  of guilty of 
murder in the first degree. 

APPEAL by defendant from Bone, J., a t  J anua ry  Term, 1946, of WAKE. 
Criminal prosecution upon indictment charging the  defendant with the 

murder of one Ernest Jones, J r .  The evidence tends t o  show: Tha t  on 
the afternoon of 15  December, 1945, about 1 :00 o'clock, the defendant 
and his wife had a quarrel. His  mife left home and stated she was 
going to the home of her mother a t  706 Carroll's Alley, i n  the City of 
Raleigh. A short time thereafter the defendant went to the home of his 
wife's mother and his wife was not there. H e  later went to the home of 
James Harr is  and saw his wife, and a man by the name of Lee &Queen 
coming out of the toilet. H e  engaged in a fight with his mife. Imme- 
diately thereafter he obtained a pistol and went i11 search of XcQueen. 
H e  went to the home of Clyde Wright, who lived a t  712 Carroll7- Alley. 
H e  entered the front door of the house in  which Clyde Wright and the 
deceased were. H e  did not speak to either of them until after he had 
walked through the room and into an adjoining room. When he came 
back into the room, he inquired of Wright if he had seen Lee XcQueen. 
Wright answered that  he had, but that  he could not tell him where he 
had gone. The  defendant said, "I caught that  s.0.b. with my wife today." 

The defendant turned as if to leave by the door he had entered and 
then made inquiry of Ernest Jones, Jr.,  who was a Sergeant i n  the Army 
and was home on furlough, if he had seen Lee NcQueen. The deceased 
answered that  he had not. The defendant said:  "You is a damn lie, you 
have saw him." The deceased said : "I haven't." The defendant said:  
"You is a G- d- lie, you did see him," and the deceased replied: 
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"You are another G- d---- lie, I haven't saw him." Whereupon, 
the defendant said: "You call me a G- d- lie and I'll shoot hell 
out of you," and he pulled a pistol out of his pocket and shot him, 
killing him instantly. 

Just  prior to his arrest, several hours after the fatal shooting, the 
defendant made the statement: "I killed the G- d- negro," or 
"The G- d- negro is dead," or "out of the way." After his arrest, 
he told the officers he was looking for Lee &Queen and the deceased 
denied having seen RfcQueen, when he thought he had, "So he cursed 
him and shot him." One of the officers testified that the defendant said : 
"He shot this boy when he was actually looking for Lee, if he had just 
gotten Lee, been able to find Lee, he would have been willing to smell 
the gas." 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals to  the Supreme Court, and assigns error. 

Attorney-General  iMcMullan and  Assis tant  At torneys-General  Rhodes ,  
X o o d y ,  and T u c k e r  for t h e  S ta te .  

H a r v e y  Jones  a n d  Brassfield d ,!faupin for defendant .  

DEKNY, J. The only question presented upon this appeal is whether 
the evidence tending to show premeditation and deliberation is sufficient 
to sustain a verdict of murder in the first degree. 

The defendant contends that there is no evidence to show that he knew 
the deceased or that he had ever seen hini prior to the afternoon of the 
killing; that he killed the deceased in the heat of passion, caused by the 
vile language used by the deceased, at  a time when he was already mad; 
therefore, at most, he is only guilty of murder in the second degree. 
The defendant is relying principally upon X. v. T h o m a s ,  118 N. C., 1113, 
24 S. E., 431, and 8. v. R h y n e ,  124 N.  C., 847, 33 S. E., 128. 

I n  8. v. T h o m a s ,  supra,  there was no evidence of the use of a deadly 
weapon, and the Court said: "In any aspect of the evidence, there was 
error, to take the view most favorable of the charge, in omitting to 
explain to the jury the application of the testimony to the theory of 
murder in the second degree, when the prisoner's counsel was maintain- 
ing that the prisoner ought to be convicted of no higher crime. For  this 
error there must be a venire  de  novo." While in the case of 8. v. R h y n e ,  
supra,  there was legal provocation, to wit, an assault and battery. 

The defendant. by his own admission to the officers, was looking for 
Lee McQueen at the time he killed the deceased, and he said he shot him 
because he thought the deceased TI-as vithholding information as to the 
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whereabouts of McQueen. He  never contended that he shot the deceased 
in the heat of passion because of any vile language used by the deceased. 
I n  fact, the record discloses that the deceased had twice stated that he 
had not seen &Queen. The defendant had cursed him twice before the 
deceased replied in kind. Whereupon, the defendant said : "You call me 
a G- d- lie, and I'll shoot hell out of you," and he pulled a pistol 
out of his pocket and shot him. 

Premeditation and deliberation are not presumed from a killing with 
a deadly weapon. However, "Premeditation and deliberation, like any 
other fact, may be shown by circumstances, and in  determining as to 
whether there was such premeditation and deliberation the jury may 
consider the entire absence of provocation and all the circumstances 
under which the homicide is committed. S. v. Roberson, 150 N.  C., 837; 
Carr on Homicide, sec. '72. I f  the circumstances show a formed design 
to take the life of the deceased, the crime is murder in the first degree." 
8. 2:. Walker, 173 N. C., 780, 92 S. E., 327. S. v. Benson, 183 hi. C., 795, 
111 S. E., 869; S. v. Steele, 190 N.  C., 506, 130 S. E., 308; S. v. New- 
some, 195 N .  C., 552, 143 S. E., 187; S. v. Evans, 198 N.  C., 82, 150 
S. E., 678; S. v. -Vafheson, 225 N.  C., 109, 33 S. E .  (2d), 590. 

I n  S.  c. A-eulsome, supra, this Court said : '(Deliberation and premedi- 
tation, if relied upon by the State, as constituting the homicide murder 
in the first degree, under the statute, must always be proved by the evi- 
dence, beyond a reasonable doubt. I n  such case, under the statute as con- 
strued by this Court, it is for the jury and not the judge to find the fact 
of deliberation and premeditation, from the evidence, and beyond a rea- 
sonable doubt. Premeditation and deliberation are always matters of 
fact to be determined by the jury, and not matters of law to be deter- 
mined by the judge." 

I n  the case of S. v. Evans, supra, Stacy, C. J., speaking for the Court, 
said : "In determining the question of premeditation and deliberation, 
i t  is proper for the jury to take into consideration the conduct of the 
prisoner, before and after, as well as at  the time of, the homicide, and 
all the attendant circumstances. I f  the killing took place simultaneously 
with the formation of the intent to kill, there would be no premeditation. 
Nor mould flight be evidence of it. S. v. Steele, supra. But if the pris- 
oner weighed the purpose of killing long enough to form a fixed design, 
and at a subsequent time, no matter how soon or how remote, put it into 
execution, there would be sufficient premeditation and deliberation to 
warrant the jury in finding him guilty of murder in the first degree. 
S. v. Teachey, 138 N. C., 587, 50 S. E., 232; S. v. Dowden, 118 N. C., 
1145, 24 S. E., 722. It is immaterial, in determining the degree of 
murder, how soon after resolving to kill, the prisoner carried his purpose 
into execution. S. v. Covington, 117 N. C., 834, 23 S. E., 33'7. Pre- 
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meditation means 'thought of beforehand' for some length of time, box- 
ever short, but no particular time is required for the mental process of 
premeditation. 8. v. Benson, supra. Deliberation means that the act 
is done in  a cool state of the blood, in  furtherance of some fixed design. 
X. v. Walker, 173 N. C., 780, 92 S. E., 327." 

I f  the defendant intended to kill the deceased and did so for revenge, 
because he thought the deceased was withholding information as to the 
whereabouts of McQueen, even though the fixed design to kill was formed 
immediately before he fired the fatal shot, he is guilty of murder in the 
first degree. Or if the defendant armed himself with a pistol and deter- 
mined to find McQueen, and determined to kill anyone whom he thought 
was withholding information as to McQueen's whereabouts, and actually 
did kill the deceased for that reason, he is guilty of murder in the first 
degree. No  legal provocation in mitigation of the defendant's conduct 
is shown in this record. S. v. McDowell, 145 N.  C., 563, 59 S. E., 690. 

We are not prepared to hold, in the light of our decisions, that all the 
facts and attendant circumstances are insufficient to sustain the verdict 
of murder in  the first degree. 

I n  the trial below, there is 
No error. 

FRANK F. JONES r. PALACE REALTY COMPANY. 

(Filed 1 May, 1946.) 

1. Contracts § 8- 

If there be no dispute in respect of the terms of a contract, and they 
are plain and unambiguous. there is no room for construction. The con- 
tract is to be interpreted as written. 

If  the words employed in a contract are capable of more than one 
meaning, the meaning to be given is that which it is apparent the pnrties 
intended them to have, and the practical interpretation of the agreement 
by the parties ante litem nrotam will control. 

3. Sam* 

An ambiguity in a written contract is to be inclined ag~inst the party 
who prepared the writing. 

4. Contracts 88 10, llb- 
The general rule is to the effect that the use of such words ns "when." 

"after," "as soon as." and the like, gives clear indication that a promise is 
not to be performed except upon the happening of a stated event, and it 
can make no difference whether the event be called a contingency or the 
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time of l?rrformance, sincc in neither case niay performance be exacted 
iulless or nnti! the erent transpires. 

5. Brokers kj 11-Agreement to pay commissions "when the deal is closed 
. . . out of the sale price" is enforceable only upon consummation 
of sale. 

T h i ~  action was instituted to recover brokerage commissions based 
upon an agreement set forth in a letter written by plaintiff broker which 
stated that the commissions mere to be paid "when the deal is closed up 
. . . out of the sale price." The evidence tended to show that plaintiff 
procured a l~urchaser who contracted to buy at a price agreed, but that 
the sale was not consummated because the purchaser thereafter became 
financially unable to comply. Held:  The contract is to be interpreted as 
\witten, and under its terms the broker is not entitled to recover commis- 
sions u1)on the facts and judgment of nonsuit was proper, there being no 
el-idence to support plaintiff's contention that the failure to close the deal 
was dne to defendant's own defanlt or his contention of waiver. 

APPEAL by plaintiff from Bobbi f t ,  J., at November Extra Term, 1945, 
of ~ E C I < L E X B T R G .  

C~T-il action by broker to recover commission for procuring purchaser 
readj-, able and willing to buy land on terms authorized. 

The plaintiff is a licensed real estate broker in the City of Charlotte. 
I n  August, 1944, he was given the exclusive right, for thirty days, to sell 
the old Charlotte Sanatorium property at  a price satisfactory to the 
owner-commission to be paid "out of the proceeds." On 1 September, 
1944, the plaintiff prepared a letter for signature by the Palace Realty 
Con~pany, addressed to X r .  U. A. Zimmerman, in which the owner agreed 
to sell to the addressee the Sanatorium property a t  a price of $100,000- 
"Deed to be made up at  once, and the transaction to be finally closed up 
soon as your attorney investigates title to the property." 

This letter concludes with the statement: ('When the deal is closed up 
we mill pay Frank F. Jones his commission of 5% . . . out of the sale 
price of the property." 

F o l l o ~ ~ i n g  the signature of the Palace Realty Company by 3. 11. 
Whisnant, President, appears the acceptance in writing by U. A. Zim- 
merman, and also the signature of Frank F. Jones, agent for Palace 
Realty Company. 

Negotiations ensued looking to a consunlmation of the sale, but on 
18 October, 1944, large Federal tax liens mere levied against U. A. Zim- 
merman in consequence of m-hich he '(became unable to comply ~ r i t h  his 
contract." The deal, therefore, was never "closed up" and the purchase 
price never paid. 

I n  his testimony the plaintiff says : "The Palace Realty Conlpany has 
never given me a commission for the sale of this property. I waited for 
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veeks and weeks for him (Dr. Vhisnant) to close it up. I didn't want 
to make any demand on him for my commission until it was closed up." 

From judgment of nonsuit entered at the close of all the eridence, the 
plaintiff appeals, assigning errors. 

T~li~rferro Le. Clarlcson and Joseph W .  Grier, Jr., for plaintif, appel- 
lanf. 

Robinson & Jones for defendant, appellee. 

STACY, C. J. The question for decision is whether the promise to pay 
the plaintiff's commission, as set out in the letter of 1 September, 1944. 
from Palace Realty Company to U. A. Zimmerman, binds the defendant 
absolutely or conditionally. The trial court interpreted the stipulation 
as a pronlise to pay plaintiff's commission "when"-and only when- 
"the deal is closed up," and then "out of the sale price of the property." 
The riew seems to accord with the terms of the agreement as prepared 
by the plaintiff. Bnno. 20 A. L. R., 289. 

I t  d l  be noted the judgment of nonsuit is grounded on the special 
contract, prepared by plaintiff, where the sale failed because of the 
inability of the purchaser procured by the broker to complete it. Wafson 
v. Ode/!,  58 Utah. 276, 198 Pac., 772, 20 A. L. R., 280. The case is not 
like the usual broker's action where a responsible purchaser is procured 
by his efforts under a general contract, express or implied. White v. 
Pleasants, 225 N .  C., 760; Lindsey v. Speight, 224 N. C., 453, 31 S. E. 
(2d). 371 ; Anno. 73 A. L. R., 926. Xor is i t  an instance where the sale 
failed of consummation because of some default on the part of the owner. 
Colvin 2'. Post JIfg. & Land Co., 225 PI'. Y., 510, 122 N. E., 454. 

The heart of a contract is the intention of the parties. Bank v. Page, 
206 S. C., 18, 173 S. E., 312; 12 Am. Jur., 760. This intention is to be 
gathered from the entire instrument, viewing it from its four corners. 
Krifes 2.. Plott, 222 K. C., 679, 24 S. E. (2d), 531; SimJmons v. Groom, 
167 K. C., 271, 53 S. E., 471; Whitley v. Arenson, 219 N.  C., 121, 12 
S. E .  (2d), 906. I f  there be no dispute in respect of the terms of the 
contract, and they are plain and unambiguous, there is no room for con- 
struction. The contract is to be interpreted as written. Potafo Co. v. 
J ~ n e f f e  172 N .  C., 1, 89 S. E., 791. '(If the words employed are capable 
of more than one meaning, the meaning to be given is that which it is 
apparent the parties intended them to have." King c. Davis, 190 N.  C.. 
737, 130 S. E., 707. I t  is also a rule of construction that an ambiguity 
in a written contract is to be inclined against the party who prepared 
the writing. Wilkie 1%. Ins. Co., 146 N .  C., 513, 60 S. E., 427. Then, 
too, the nnte litem motam practical interpretation of the parties is a safe 
guide in the interpretation of contracts. Cole r .  Fibre Co., 200 S. C., 
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484, 157 S. E., 857. The present case stands or falls on the proper 
construction of the written agreement between the parties. Jones v. 
Castevens,  222 N. C., 411, 23 S. E. (2d), 303. 

The plaintiff takes the position that when he procured a purchaser 
ready, able and willing to buy the property on terms satisfactory to the 
owner and a binding contract of sale was entered into, "his commission" 
was thereupon earned, and the stipulation that it should be paid '(when 
the deal is closed up" has reference to the time of payment rather than 
to the happening of an event upon which its payment would depend. 
Crowell v. Parker, I71 N.  C., 392, 88 S. E., 497; X. c., 175 N. C., 717, 
95 S. E., 188; Harrison v. Brown, 222 N. C., 610, 27 S. E. (2d), 470; 
Anno. 51 A. L. R., 1390. To this the defendant replies, "such might 
have been the contract, but it is not so nominated in the special agree- 
ment." 

I t  can make no difference whether the event be called a contingency or 
the time of performance. Certainly, under either construction, the result 
would be the same; since, if the event d ~ e s  not befall, or a time coinci- 
dent with the happening of the event does not arrive, in neither case 
may performance be exacted. Nor will it do to say that a promise to 
pay "when the deal is closed up" is a promise to pay when i t  ought to be 
closed up according to the terms of the contract. Such is not the mean- 
ing of the words used. It is the event itself, and not the date of its 
expected or contemplated happening, that makes the promise to pay per- 
formable. Amies v. Wesnofske, 255 N. Y., 156, 174 N. E., 436, 73 
A. L. R., 918. 

The weight of authority is to the effect that the use of such words as 
( L  when," "after," "as soon as," and the like, gives clear indication that a 

promise is not to be performed except upon the happening of a stated 
event. 12 Am. Jur., 849. I t  has been held that promises to pay com- 
missions to brokers, for the procurement of sales of real estate, are con- 
ditional when expressed to be performable "on the day of passing title" 
(Leschziner v. Bouman, 83 N. J .  L., 743, 85 Atl., 205) ; "when the sale 
is completed" (Sams  v. Olympia Holding Co., 153 Wash., 254, 279 P., 
575) ; "upon delivery of the deed and payment of the consideration" 
(Tarbell v. Bonzes, 48 R. I., 86, 135 A., 604, 51 A. L. R., 1386) ; "at 
settlement'' of total consideration ( S i m o n  v. Myers, 284 Pa., 3, 130 d., 
256); "when the sale is consummated" (Al ison v. Chapman, 36 Cal. 
App., 759, 173 P., 389) ; "at the date of passing title" ( B a u m  v. Gold- 
blatt, 81 Pa. Supr. Ct., 233) ; "at the time of the consummation" of the 
sale (Morse v. Conley, 83 N. J .  L., 416, 85 A., 196) ; "out of the first 
money received" from the sale (Lindley v. Fay, 119 Cal., 239, 51 P., 
333) ; "out of the proceeds of said deal" (Kiam v. Turner, 21 Tex. Civ. 
App., 417, 52 S. W., 1043) ; "2% per cent. of the amount you receive" 
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from the sale (Lee v. Greenwood Agency Co., 123 Miss., 823, 86 So., 
449) ; "out of the payments as made" (Xurray v. Riclcard, 103 Va., 132, 
48 S. E., 871) ; and in  the case at  bar the broker's commission is payable 
"when the deal is closed up," and then "out of the sale price of the 
property." 

"A commission agent employed to negotiate a sale upon the terms that 
he is to be paid a commission on the amount of purchase money, or on 
the happening of a certain event, will not be entitled to any commissions 
until the purchase money has been received or the event has happened, 
unless there has been fraudulent delay or willful neglect on the part of the 
employer." 2 Addison on Contracts, see. 925. 

I t  is alleged in the instant complaint that the failure to close the deal 
was due to  the defendant's own default. However, the evidence adduced 
on the hearing is insufficient to support the allegation. The question of 
waiver was also advanced by the plaintiff, but this, too, is unsupported by 
the record. Hence, tested by the weight of authority and our own deci- 
sions, i t  would seem that we have here a promise to pay plaintiff's com- 
mission upon a condition which has not been fulfilled and "out of the 
sale price of the property" which has not been received because of the 
inability of the purchaser to comply with his contract. The result is an 
affirmance of the judgment of nonsuit. 

Sffirmed. 

ALTOS K. PEARCE v. IKEZ M. PEARCE. 

(Filed 1 May, 1946.) 
1. Pleadings 5 15- 

Upon demurrer the pleading will be liberally construed and the de- 
murrer overruled if facts sufficient to entitle the pleader to some relief 
can be gathered from the pleading. 

2. Same- 

9 demurrer to an answer should be overruled if sufficient facts can be 
gathered from the pleading to entitle defendant to some relief, notwith- 
standing that the answer fails to state separately the cause or causes 
relied on for affirmative relief and the matters relied on ns defenses. ns 
required by G. S., 1-138 and Rule 20 (2).  

3. Husbaild and Wife § 12d (1)  : Divorce § 5 b  

9 deed of separation which is not executed as required by G .  S.. 82-12, 
G. S., 52-13, is void ab initio and does not in law exist, and therefore no 
claim can be asserted by the husband thereunder, and where the esecu- 
tion of qnch void agreement appears from the pleadings in the hushand's 
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action for divorce oil the ground of two gears separation, the allegtttions 
of the wife's answer must be weighed in the light of this fact. 

Allegations that the husband cohabited and committed adultery mitli 
another woman and that these illicit relations continued over a perlod of 
time notwithstanding the protestations and pleas of the wife, b t e s  a 
cause of action for absolute dirorce. G. 8.. 50-5 (1). 

6. Same: Divorce § 1- 

Allegations to the effect that the husband, to the great humiliation of 
the wife, had been living in adultery, that he repeatedly arowed his loss of 
affection for and his desire to be rid of his wife, had ejected her from his 
bed, and finally ordered her from his home, saying that he never intended 
to live with her again as husbnnd and wife, states a cause of action in 
the wife's favor for dirorce from bed and board. G.  S.. 50-7 ( 4 ) .  

6. Same- 
Under G. S., 50-7 ( 4 ) ,  allegation of actual physical violence is not 

required. 

7. Divorce § 2 36 - 
I11 a divorce action, an answer which allegea causes for divorce agninst 

plaintiff interposes a plea of recrimination in defense. 

APPEAL by plaintiff from Parker ,  J., at  December Civil Term, 1945, 
of WAKE. Affirmed. 

Civil action for divorce heard on demurrer to the further defense and 
cross action pleaded in  defendant's answer. 

This case was here on former appeal. Pearce v. Penrce,  225 S. C., 
571. After the cause was remanded the defendant filed an  amended 
answer in  which she pleads a revised further defense and cross action. 

The plaintiff demurred for tha t  the facts alleged, in view of defend- 
ant's admissions, are not sufficient to constitute (1) a cro.;s action or 
(2 )  a valid defense. The demurrer was overruled and plaintiff appealed. 

Douglnss (6 Douglnss for plaintif f ,  appe l lnn f .  
T h o s .  IY. Rtrfln f o r  de fendan f ,  appellee. 

BARNHILL, J. The further defense and the cross action or actions 
upon which defendant apparently relies are not separately stated as 
required by statute and by the Rules of Practice adopted by this Court. 
G. S., 1-138, Rule 20 (2) '  221 N. C., 557. Numerous facts are alleged 
in  a series of paragraphs without any satisfactory attempt to  indicate 
which are relied upon in  defense and which as a basis for  affirmative 
relief. Hence i t  does not appear with any degree of certainty just what 
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affirmative defense and which cause or causes for divorce she seeks to 
assert. 

Even so, on demurrer the defendant is entitled to have her pleadings 
liberally construed. Sparrow v. Xorrell & Co., 215 N. C., 452, 2 S. E. 
(2d), 365. The demurrer will not be sustained if facts sufficient to 
entitle her to some relief can be gathered therefrom. Hoke u. Glenn, 
167 N. C., 594, 83 S. E., 807; Lumber Co. v. Edwards, 217 S. C., 251, 
7 S. E. (2d), 497. 

The defendant denies that there has been a voluntary separation and 
alleges that plaintiff, since June, 1941, has niaintained an apartment in 
Richmond for another woman v i th  whom he has l i~ecl in illicit rela- 
tions; that he has repeatedly committed acts of adultery with this 
woman; that since said time he has become cold and indifferent toward 
defendant, has excluded her from his bedroom, and has continuously and 
repeatedly told her that he did not give a damn about her, did not want 
her, and that he never expected to live with her as husband and wife 
again; that he has since that time refused to live with her as husband 
and wife; that she has repeatedly, for the sake of her children, attempted 
to persuade plaintiff to cease his misconduct and live the normal, peacc- 
ful life they had lived before he began his illicit relations with the 
woman in Richmond; that notwithstanding such attempts on her part 
the plaintiff has persisted in his repeated insults and humiliation of her 
and, finally, shortly before 19 August, 1942, ordered defendant to leave 
his home; that thereupon under his persuasion she signed a separation 
agreement in writing in which the plaintiff agreed to pay her $100 per 
month in  lieu of alimony "and thus the defendant wife separated herself 
from the plaintiff"; that said agreement was void in its inception for 
the reason that it was not executed in the manner required by G. S.. 
52-12 and 52-13; that at  the time she was without property or income 
with which to discharge her ordinary living expenses and is now unable 
to defray the expenses of this litigation or to pay counsel to conduct her 
defense herein; that plaintiff, upon learning that said agreement was 
void, ceased to make the payments therein required and has not since 
August, 1945, made any contribution whatsoever toward her support; 
and that plaintiff's conduct as alleged has rendered her condition intoler- 
able and her life burdensome. She further alleges that the misconduct 
of plaintiff was without any provocation on her part. 

She prays (1)  a decree of divorce a mensa et thoro, (2) an order for 
alimony pendenfe l i fe  and counsel fees, (3) an order for alimony, and 
(4) for general relief. 

I t  must be noted at the threshold of this case that the asserted written 
agreement of separation is void ab irziiio. G. S., 52-12, 52-13; Daughtry 
T. Doughfry,  225 N .  C., 358; Peorce v. Pearce, 225 N. C., 571. I n  lam 
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i t  does not exist. Hence the plaintiff has no right to claim the benefit of 
any of its provisions. The allegations in  the answer must be weighed 
i n  the light of this fact. 

Defendant alleges that plaintiff cohabited and committed adultery 
with another woman and that these illicit relations continued over a 
period of time notwithstanding the protestations and pleas of defendant. 
Thus she states a cause of action for absolute divorce. G. S., 50-5 (1).  

I t  is likewise alleged that plaintiff, to the great humiliation of defend- 
ant, has been living in adultery, that he has repeatedly avowed his loss 
of affection and his desire to be rid of defendant, ejected her from his 
bed, and finally ordered her from his home, stating that he never intended 
to live with her again as husband and wife. 

Such flagrant infidelity, humiliation and insult, repeated and persisted 
in, might well send the broken heart of a refined and sensitive woman to 
the grave. Allegation thereof sufficiently states a cause of action under 
G. S., 50-7 (4)  ; J a c k o n  v. Jackson, 105 N.  C., 433; Green v. Green, 
131 N.  C., 533; Coble v. Coble, 55 N. C., 392. Under this section of the 
code allegation of actual physical violence is not required. Coble v. 
Coble, supra; Green v. Green, supra; 14 L. R. A., 685n; 18 L. R. A. 
(N. S.), 309n. 

Bs the defendant has pleaded two causes of action for divorce, it 
follows that she has interposed a plea of recrimination in defense. 
Taylor v. Taylor, 225 N. C., 80; Pharr v. Pharr, 223 N.  C,, 115, 25 
S. E. (2d), 471; Byers v. Byers, 223 N.  C., 85, 25 S. E .  (2d), 466; 
Browm v. Brown, 213 N.  C., 347, 196 S. E., 333; Page v. Page, 161 
N. C., 170, 76 S. E., 619. 

The judgment overruling the demurrer is 
Affirmed. 

STATE v. DR. G. D. GARDXER. 

(Filed 1 May, 1946.1 

1. Criminal Law § 51- 

The legal sufficiency of evidence to go to the jury is for the court; its 
credibility, weight and significance a re  for  the jury, upon appropriate 
instruction by the conrt reswcting the degree, or intenqity of proof re- 
quired to convict. 

2. Homicide 5 2% 

Evidence of defendant's guilt of manslaughter in an attempt at  crim- 
inal abortion 71e7d sufficient to be submitted to the jury, but as  a new trial 
is  ordered on an exception relating to the admission of evidence, recita- 
tion of the evidence is not necessary. 
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3. Criminal Law 99 42e, 8lccAdmission of entire news articles, without 
proper correlation for purpose of impeaching witness, held error. 

Two witnesses for defendant testified, in corroboration of testimon~ of 
defendant, that they saw a taxi leave the defendant's residence at the 
time in question, in conformity with defendant's statement as publishrtl 
in articles in the local papers. The articles referred to did not contain an) 
statement relating to a taxi. The State, over objection offered in evidence 
the entire articles fo r  the purpose of contradicting and impeaching the 
witnesses. Held: Since the statements of the witnesses and the uew- 
stories were not sufficiently correlated fo r  the purpose of contradiction and 
impeachment, the admission of the entire news articles, which constituted 
second-hand evidence of the events recorded therein, mas error, and since 
the articles coiltained statements prejudicial to defendant beyond those 
admitted by defendant in his testimony, the admission of the news arti- 
cles cannot be held harmless. 

APPEAL by defendant from Xink, J., a t  January, 1946, Term of 
BUNCOMBE. 

Attorney-General MciMuZZan and Assistant Bttorneys-General Rhodes, 
Moody, and Tucker for the State. 

Jones & Ward and Henry Fisher for defendant, appellant. 

SEAWELL, J. The defendant was convicted of manslaughter in an 
attempt a t  criminal abortion, and sentenced to State Prison for a term 
of not less than three nor more than ten years. The appeal brings up his 
demurrer to the sufficiency of the evidence and objection to the admis- 
sion of exceptive matter during the trial. 

I n  one instance the exception to the admission of evidence seems to 
merit a new trial. Since the whole ground must be gone over again, we 
see no sufficient reason, in considering the motion for judgment as of 
nonsuit, to perpetuate in full in our reports tragic and morbid details, 
however necessary it may be to present them to  the trial court. An 
analysis of the evidence, pointing out the inferences which may be drawn 
from it, is not desirable, and i t  is the practice of the Court to avoid it 
unless the exigencies of decision clearly require it. 

The legal sufficiency of evidence to go to the jury is for the court; its 
credibility, weight and significance are for the jury, upon appropriate 
instruction by the court respecting the degree, or intensity of proof 
required to convict. Applying this rule in the present review, we are of 
the opinion that the evidence was properly submitted to the jury. 

We direct our attention to the admission in  evidence of the news ac- 
counts of defendant's arrest, and incidental circumstances contained in 
the Asheville Times and Asheville Citizen respectively in the issues of 
25 October, 1945. 
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The defendant had testified in his own behalf that Mrs. Cordell, alleged 
victim of the criminal abortion a t  his hands, had been found by him 
upon the steps of his home in a weak condition and desperately sick about 
7 :00 o'clock in the morning, apparently having been brought by a taxi 
which he said drove rapidly out of his driveway and down the street 
before he could get any information about her or why she had been 
brought. The woman herself, he testified, was too weak and sick to give 
that information. H e  testified that he made no examination of her, and 
did not know what was the matter with her, but did the best he could for 
her until her death in his place about 1:00 o'clock the same day. The 
autopsy indicated instrunlentation at  the cervix of the uterus, and the 
infliction of a wound in  the anterior wall of the uterus extending in a 
ragged tear from the cervix to the top caused, in the opinion of the testi- 
fying experts, by the use of a curette in an attempt to produce abortion. 
The woman was about four months advanced in  pregnancy. Opinion 
evidence tended to show that Mrs. Cordell could not have survived the 
infliction of this wound for a longer period than twenty or thirty 
minutes. 

I n  this situation the following took place: 
Arthur Ford, for the defense, testified that he saw a taxi coming out 

of Dr. Gardner's driveway between a quarter to 7 :00 and 7 :30 pretty 
fast, going down Mitchell Arenue. That he had read Dr. Gardner's 
statement in the paper about the taxi and discussed it with his wife- 
read the statement to her and told her, "One thing he did tell the truth 
about the taxi." Witness stated he also talked about seeing the taxi to a 
1Mr. Crook. That Dr. Gardner came to his house, and a t  his request 
he went to the office of Dr. Gardner's lawyer and talked to him about it. 
Dr. Gardner's statement in the paper, witness said, mentioned the taxi. 
Witness was uncertain about the date he read i t  in the paper, whether 
the 23, 24 or 2 5 ;  but it was sometime after Tuesday; in his opinion 
Wednesday evening. 

C. L. Crook testified that he also read the statement of Dr. Gardner 
about the taxi bringing the woman to his place, and had a conversation 
~v i th  witness Ford about it, and Ford said, "You know I seen that taxi 
coming out of there, I believe i t  was yesterday morning or when the 
paper said it mas." Witness said he'd read i t  in the paper the night 
before. 

The State in rebuttal identified n e w  stories concerning the arrest of 
Dr .  Gardner appearing in the Asheville Citizen and the Asheville Times 
of 25 October. C. R. Sumner testified that he had written the first 
account of the arrest appearing on the front page of the Citizen of that 
date. The articles in the Times and Citizen were introduced in their 
entirety over objection and exception by defendant. They do not con- 
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tain a statement by Dr. Gardner such as the witness Ford claimed to 
have seen and commented upon with reference to the appearance of the 
taxi. The purpose of the introduction of the documents was to impeach 
the witnesses on a supposedly vital point, although the evidence appears 
to have been admitted without restriction to that effect. 

I f  the State had succeeded in  laying an exact basis for the evidence, so 
that the statement of the witnesses and the news stories could be suffi- 
ciently correlated for the purpose of contradiction and impeachment, 
and if the newspaper accounts had been free from prejudicial state- 
ments, the evidence might have been either admissible or harmless ; but 
i t  does not clearly appear that either of these conditions actually pre- 
vailed. The State argues here that defendant had already admitted the 
main facts of his history contained in the articles-his conviction of 
crime and service in the Atlanta Penitentiary, loss of his license to 
practice as a physician and other damaging facts. But we have the 
impression that there were other statements in  the news stories which 
were not free from prejudicial inferences, and that the summary they 
contained might have affected the result in a way not contemplated in 
their introduction, and so have fallen under the ban as second-hand 
evidence of the events recorded. 

For  error in the admission of this evidence, the defendant is entitled 
to a new trial. I t  is so ordered. 

New trial. 

ETHEL BUFFALOE AND R. CARLTON STUART, EXECUTORS OF THE ESTATE 
OF DAVID THOMAS BARNES, DECEASED, V. ZELDA BARNES, ROSSIE 
MAE BARNES, MRS. NANCY BARXES STUART, ETHEL BUFFALOE. 
MRS. RUTH BUFFALOE WILSOX, KATIE BL'FFA4LOE AND NORhIAl; 
B. BUFFALOE. 

(Filed S Xay, 1946.) 
1. Gifts 1- 

In order to constitute a gift inter zizos there must he an intent to pres- 
ently pass title, and this intention must be consummated by deliverx. 
actual or constructive, with consequent loss by the donor of dominion ouer 
the property gi-ien. 

Ordinarily, when the purchaser of shares of stock has the certificate 
issued in the name of another, and so registered on the books of the cor- 
poration, though retaining possession of the certificate, the transaction 
constitutes a gift inter vivos consummated by  constructive deliuerg, bnt 
such transaction does not operate us R gift inter viz'os when the name of 
such other is inserted for the convenience of the pnrchasrr, donatiue 
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intent is not established, or where the donor has not divested himself of 
right and title to the stock and of all dominion and control over it. 

3. Partition § la- 

The right to partition, G. S., 46-42, applies to joint tenants a s  well as  to 
tenants in common, and the owner of stock a s  joint tenant has the right 
a t  any time to have his interest therein segregated by partition. 

4. Gifts 5 1- 
The fact that the purchaser of stock has the certificate issued in the 

name of himself and another with words purporting to create a joint 
tenancy with right of survivorship, does not conclusively establish dona- 
tive intent which is essential to a valid gift inter vivos, but such intent 
must be determined by consideration of all the attendant facts and cir- 
cumstances. 

5. Same: Executors and  Administrators 8 %Act of uncle in having stock 
certificate issued i n  name of himself a n d  niece held no t  to  show a s  
mat te r  of law, upon facts agreed, donative intent  and delivery. 

The facts agreed disclosed the following: Testator paid for certain 
stock with his own funds and had the certificates issued to himself and 
niece "as joint tenants with right of survivorship, and not a s  tenants i11 

common." Testator received a dividend on the stock and had the eertifi- 
cates in his exclusive possession a t  the time of his death. Held: The 
testator had the right a t  any time to segregate his interest therein by 
partition, and he thus retained control over the shares of stock, a t  least 
as  to one-half interest therein, and the facts agreed are  insufficient to 
support, a s  a conclusion of law, that  a present gift was intended a t  the 
time of the issuance of the certificates, and therefore the facts agreed are 
insufficient to uphold, upon the ground of a gift inter viuos, the trial 
court's conclusion that the niece was the sole owner of the stock. 

6. Wills § 3: Gifts § 4: Trusts $j 3- 

The facts agreed disclosed that testator paid fo r  certain stock with his 
own funds and had the certificates issued to himself and niece as  joint 
tenants with right of survivorship, but had the stock in his exclusive 
possession a t  the time of his death. Held: The transaction does not 
constitute a testamentary disposition of the stock, nor a gift cnusa nzortis. 
nor create a trust. 

5. Same: Brokers 3- 

Testator purchased certain stock through a broker and directed the 
broker to have the certificate issued in the name of himself and niece with 
right of survivorship, but died before the s t w k  was issued by the transfer 
agent. Held: The agency of the broker was revoked by the death of his 
principal, and the transaction not having been consummated, the executor 
is entitled to  the stock as  against the niece. 

8. Executors and Administrators § 13k- 
In  the absence of a contrary testamentary provision, Federal Estate 

taxes should be paid out of the general funds of the estate and not charged 
against the individual beneficiaries. 
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9. Executors and Administrators 8 15m: Wills § 46- 

The cost of repairs to real property which are ordered by testator or by 
his authorized agent, and which are completed prior to his death, are 
chargeable against the execntors; but other repairs made after testator's 
death when title had vested in the devisees, in the absence of a finding or 
evidence that they had been contracted for by testator or someone author- 
ized by him, are chargeable against the devisees. 

BARNHILL, J., dissenting in part. 
SEAWELL, J., concurs in dissent. 

APPEAL by defendants Ruth Buffaloe Wilson, Katie Buffaloe and 
Norman B. Buffaloe from Grady, Emergency Judge, at September Term, 
1945, of WAKE. Modified and afllrrned. 

This was an action by the executors of the will of David T. Barnes, 
deceased, under the Declaratory Judgment Act, for advice and direction 
in the administration of the estate. The devisees and legatees are made 
parties defendant. All are of full age. 

The cause was submitted to the court for decision of certain questions 
of law based upon an  agreed statement of facts. The admitted facts 
pertinent to the inquiry were substantially these: 

David T. Barnes died 23 August, 1944, leaving a last will and testa- 
ment wherein he named the plaintiffs executors, and made numerous 
devises and bequests to his nieces and a nephew of his real and personal 
property. The residuary legatees were the appellants, Ruth Buffaloe 
Wilson, Katie Buffaloe, Norman B. Buffaloe, and the plaintiff Ethel 
Buffaloe. Advice of the court was sought as to five specific matters, as 
follows : 

1. On 14 June, 1944, the testator with his ow11 funds purchased 70 
shares of the preferred stock of the Carolina Power & Light Co. for 
$8,261 and had the stock certificates issued to "David T. Barnes and 
Rossie Mae Barnes as joint tenants with right of survivorship, and not 
as tenants in common.'' The certificates were delivered to the testator 
and by him placed in  his safety deposit box. A dividend paid on the 
stock was received by the testator. Rossie Mae Barnes now claims these 
shares of stock free of any claim of the executors. 

2. On 16 August, 1944, the testator authorized a broker to purchase 
for him 15 additional shares of the preferred stock of Carolina Power 
& Light Co. and issued his check in payment therefor $1,777.50 with 
instructions that the certificate be issued in name of "David T. Barnes 
and Rossie Mae Barnes as joint tenants with right of survivorship and 
not as tenants in  common." The broker purchased the shares 18 August, 
and later mailed the old certificate to the Wachovia Bank & Trust Co.. 
the transfer agent, for issuance of new certificate as instructed. The old 
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certificate reached the transfer agent 23 August, at  which time i t  mas 
ascertained that David T. Barnes was dead, and the transfer agent noti- 
fied the broker the certificate could not be issued as directed. Subse- 
quently the broker, ~ h o  had delivered the old certificate .to the transfer 
agent. instructed the transfer agent to issue the new certificate to Rossie 
Nae  Barnes, mhich was done. Rossie Mae Barnes refuses to surrender 
the 15 shares of stock, claiming them as her o ~ m .  

3. The third question presented was whether the devise of a certain 
store house and lot carried with it the adjoining lot mhich 11-as originally 
ilicluded in the deed to the testator. I t  was held that the lot was in- 
cluded in the devise, and no exception having been noted, this item may 
he eliminated from further consideration. 

4. The fourth question was whether the amount of the Federal Estate 
tax of $604 should be paid by the executors out of general funds of the 
estate, or charged against the individual beneficiaries. The North Caro- 
lina inheritance tax was admittedly chargeable against the individual 
beneficiaries. 

5. Repairs upon real property of testator which passed under his mill 
to named devisees were undertaken as follows : 

(a )  To house on Bloodworth Street ordered 16 Sugust, 1944, materials 
furnished 21 dugust, $136.20, other materials furnished 31 August and 
1 September, $29.68. Work started 28 August, completed 1 September; 
cost of labor $142.60. 

(b)  Painting house on Bloodworth Street, ordered 19 August, 1944, 
work started 25 August, completed 1 September---cost $195.00. 

(c) Concrete sidewalk and driveway to house on Bloodworth Street, 
ordered 21 August, 1944, started 28 dugust, 1944, conlpleted 31 August, 
cost $138.50. 

(d)  Concrete sidewalk and driveway to lot on Harrington and Jones 
Streets, ordered 18 August, started 21 August, completed 22 August, cost 
$164.00. 

( e )  Repairs to house on Lane Street, ordered 21 August, completed 
23 August, cost $6.50. 

Total cost of repairs $812.48. 
Upon the facts so agreed, the court was of opinion, and so adjudged: 
1. That the 70 shares of preferred stock referred to were the sole prop- 

erty of Rossie Mae Barnes. 
2. That the 15 shares of preferred stock were the sole property of 

Rossie Mae Barnes. 
3. That the devise of the house and lot referred to in the third question 

included the entire lot originally conreyed to the testator. Yo  excep- 
tion was noted to this ruling. 
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4. That the Federal Estate tax be paid by the executors out of the 
funds of the estate. 

5. That all the repairs upon property of testator be paid by executors 
out of the general funds. 

I t  was admitted that if the court's rulings prevailed there would be no 
residuum but a deficit in the estate. The appellants, the residuary lega- 
tees, excepted to the rulings of the court as to (1) the 70 shares of stock. 
(2)  the 15 shares of stock, ( 3 )  the Federal Estate tax, and (4 )  the 
charges for repairs. 

From the judgment rendered defendants, Rnth Buffaloe Wilson, Katie 
Buffaloe and Korman B. Buffaloe, appealed. 

J .  L. E n z a w e l  and IT7. Carey  P a r k e r  for E s e c u f o r s  of E s f a f e  of David 
T .  B n m e s .  

H r s s f i e l d  (e. J l a u p i n  for Rossie .Mae Barnes ,  appellee. 
II'. L n c y  W i l l i a m s  for Ruth B u f a l o e  W i l s o n ,  I i n f i e  B u f n l o e  nncl 

S o r m a n  B. B u f a l o e ,  appellants.  

DEPIK, J. The judgment appealed from was rendered upon an agreed 
statement of facts in an action for advice and direction in the adminis- 
tration of the estate of David T. Barnes under his mill. The appellants, 
who are the residuary legatees named in the mill, assign error in the 
judgment in  four particulars, which will be considered in order. 

1. The trial judge was of opinion and so adjudged upon the facts 
agreed that upon the death of David T. Barnes the defendant Rossie Xae  
Barnes became the sole owner of 70 shares of preferred stock in the 
Carolina Power Sr; Light Co., the certificates representing these shares 
having been issued in the names of "David T. Barnes and Rossie Mae 
Barnes as joint tenants with right of survivorship, and not as tenants 
in common." 

I t  was admitted the testator paid for the shares from his own funds 
and had the certificates in his exclusive possession at the time of his 
death. No other fact appears in addition to the admission that the 
certificates mere issued in accordance with the expressed instructions of 
the testator. There was no consideration from Rossie Mae Barnes; nor 
agreement between the parties in relation to the stock. -1 dividend on the 
shares of stock was received by the testator. 

Rossie Mae Barnes bases her claim to the 70 shares of stock on the 
ground that the transfer of these shares under the circumstances con- 
stituted a gift i n t e r  v ivos ,  and that upon the death of David T. Barnes 
in accord with the stipulation appearing on the face of the certificate 
$he became sole ovner by survivorship. The appeal presents the question 
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whether the facts agreed are sufficient to establish her ownership of these 
shares consequent upon a valid gift inter vivos. 

To constitute a gift there must be an intention to give, and the inten- 
tion must be consuinmated by a delivery of, and loss of dominion over, 
the property given, on the part of the donor. Jones v. Fullbright, 197 
N. C., 274, 148 S. E., 229; Nannie v. Pollard, 205 N. C., 362, 171 S. E., 
341. To complete a gift inter vivos there must be first the intention to 
give and then the delivery "as i t  is the inflexible rule that there can be 
no gift either inter vivos or causa mortis without the intention to give 
and the delivery." Newman v. Bost, 122 N.  C., 524, 29 S. E., 848; 
Bynum v. Bank, 221 N.  C., 101, 19 S. E. (2d), 121. "In order to a 
valid gift of personal property inter vivos there must be an actual or 
constructive delivery with present intent to pass the title." Parker v. 
Mott, 181 N. C., 435, 107 S. E., 500. Donative intent is an essential 
element. 24 A. J., 738, 770. To constitute delivery of shares of stock as 
the consummation of a valid gift inter vivos the donor must divest him- 
self of all right and title to the stock and of all dominion over it. Phillips 
v. Plastridge, 107 Vt., 267; 99 A. L. R., 1074; Payne v. Tobacco Trading 
Gorp., 179 Va., 156, 18 S. E. (2d), 281; Pomerantz v. Pomerantz, 19 A. 
(2d), 713 (Md.). There must be an intention to make a present gift 
accompanied by a delivery of the thing given or the means of obtaining 
it. Payne v. Tobacco Trading Gorp., supra; Pomerantz v. Pomerantz, 
supra. I t  cannot be made to take effect in the future. Askew ?;. Mat- 
thews, 175 N.  C., 187, 95 S. E., 163. The transaction must show a com- 
pletely executed transfer to the donee of the present right of property 
and the possession. T h o r n s  v. Houston, 181 N. C., 91, 106 S. E., 466. 
Doubts must be resolved against the gift. Figuers v. Sherrell, 178 
S. W. (2d), 629. I n  Grissom v. Sternberger, 10 F. (2d), 764, the cer- 
tificates, with proper assignment, were delivered to the donee. 

The general rule is that where the owner or purchaser of shares of 
stock has the certificate therefor issued in the name of another, and so 
registered on the books of the corporation, though retaining possession 
of the certificate, nothing else appearing, the transaction is regarded as 
a gift completed by constructive delivery. Simonton v. Dwyer, 167 Or., 
50; 99 A. L. R., 1080, and cases cited. But the rule is otherwise where 
the name of another is inserted in the certificate for the owner's con- 
venience, Getchel z.. Bank, 94 Me., 452; 24 A. J., 771; or where the 
donor has not divested himself of right and title to the stock and of all 
dominion and control over it, Phillips v. Plastridge, supra; Payne c. 
Tobacco Trading C1orp., supra; ifckoenheit ?;. Lucas, 44 F. (2d), 476 
(484) ; Decker v. Fowler, 199 Wash., 549; or where donative intent is 
not established. Southern Indz~strinl Institute v. Narsh, 15 F.  (2d), 
347; Trenfon Savings Fund Society v. Byrnes, 110 N.  J .  Eq., 617; 
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Rudgens v. Tilman, 227 Ala., 672; Jones v. Jones, 201 S. W., 557; 
Hrazier v.  Okl. Gas & E. Co., 178 Okl., 512; Hart v. Hart,  272 Ky., 488; 
Piguers v. Sherrell, supra, 152 A. L. R., 429. 

From an examination of the facts agreed in the case at bar, upon 
which alone the judgment was based, it would not seem to follow as a 
necessary conclusion of law that a present gift was intended. The inter- 
est in the stock which might accrue to Rossie Mae Barnes depended upon 
a contingency. The donor retained possession of the certificates, the 
evidence of title, and received the dividends. Though the certificates 
were in the names of both as joint tenants, the testator had the right at 
any  time to segregate his interest therein by partition. G. S., 46-42. 
This statute applies to joint tenants as well as tenants in common. The 
right of control over the shares of stock at  least as to one-half interest 
therein was retained by the testator. 

Somewhat similar questions relating to gifts inter vivos of shares of 
stock were considered by this Court in Jones v. Waldroup, 217 N .  C., 
178, 7 S. E. (2d),  366. I n  that case Waldroup had the certificate for 
shares of stock in Blue Ridge Building and Loan Association issued in 
name of "R. M. and H. L. Waldroup (his wife), either or survivor," and 
delivered the certificate to his wife. After Waldroup's death his admin- 
istrator brought suit for these and other shares of stock. The trial court's 
peremptory instructions to the jury in favor of the husband's adminis- 
trator were held for error and a new trial was awarded. I t  was said by 
Justice Seawell,' writing the opinion for the Court, that while survivor- 
ship as a legal incident to a joint tenancy was abolished by statute 
(G. S., 41-2), that did not prevent persons from making agreements as to 
personalty such as to make the future rights of the parties depend upon 
the fact of survivorship, citing Taylor v. Smi th ,  116 N .  C., 531, 21 S. E., 
202. I t  was said that the position of the wife was stronger because 
Waldroup had required the issue of new certificates of stock to himself 
and wife and had them so registered on the books of the corporation 
"under circumstances which might be evidence of a gift inter ?>ivos, 
creating an estate for the common enjoyment of himself and wife, with 
right of survivorship upon the death of one of them." I n  the case at 
bar, however, we have neither the verdict of a jury nor other definite 
determination of permissible inferences of fact which would compel a 
conclusion in accord with the appellee's contention. Rewis v. Ins.  Co., 
post, 325. 

I n  Gwinn v. Commissioner of Internal Revenue, 287 U. S., 222, refer- 
ring to a joint tenancy in property in a tax case, the Court said : ",41- 
though the property here involved was held under a joint tenancy with 
the right of survivorship created by the 1915 transfer, the rights of the 
possible survivor were not then irrevocably fixed since under the state 
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law the joint estate might have been terminated through voluntary con- 
veyance by either party, through proceedings for partition, or by an 
involuntary alienation under an execution." The decisions in Eroir~ 2.. 

Conn and Bank v. Frederickson, 225 N. C:, 267, relating to provisions 
for payment of U. S. Bonds, were controlled by the pertinent -kt.: of 
Congress under the Federal Constitution. 

This subject was discussed in a recent case decided by the Supreme 
Court of Oregon, Manning v. U. S. .National Bank of Portland, 128 P. 
(2d), 255. I n  that case it appeared that Edward D. Hendricks endorsed 
on old certificates an assignment of 100 shares of stock "to Edward D. 
Hendricks and Margaret 31. Hendricks," and instructed the issue of a 
new certificate in the names of "Edward D. Hendricks and Margaret 51. 
Hendricks, and upon the death of either, the survivor of either." The 
new certificate, issued as instructed, was read over and delivered to X r .  
and Mrs. Hendricks, and both signed the receipt therefor. The certifi- 
cate was handed to Mr. Hendricks and he and his wife left the bank, he 
saying, "I will put this away." After the death of Mr. Hendricks the 
title of Mrs. Hendricks to the shares of stock was upheld as a gift inter 
vivos. The Court said: "There is uncontradicted oral evidence tending 
to indicate that the stock was transferred with donative intent, but we 
consider the written instruments decisive on that issue. . . . The execu- 
tion of the joint receipt constitutes evidence of delivery to and acceptance 
by both." The distinction between the facts in that case and in our case 
is apparent. 

I n  Matthew v. Moncrief, 135 F. (2d)) 645, involving a joint savings 
account, the gift was upheld upon the ground that there was an agree- 
ment contractual in form signed by donor and donee at the inception of 
the deposit. 

The donative intent, which is uniformly held to be one of the necessary 
elements to constitute a valid gift inter vivos, is not conclusively estab- 
lished by the use of words in the face of a certificate of stock purporting 
to create a joint tenancy with right of survivorship. To determine the 
requisite intent to make a present gift of a joint interest requires con- 
sideration of all the facts attendant upon the creation of the purported 
interest. Ball v. Forbes, 314 Mass., 200. This view is in accord with 
decisions from other jurisdictions. 

I n  Southern Industrial Inditufe v. Sfnrsh, 15 F.  (2d), 347, it appeared 
that Marsh, the owner of certain shares of stock, directed that the cer- 
tificate therefor be issued to the plaintiff Institute but returned to  him, 
expressing the wish to make the delivery in person and to retain right 
to dividends. I t  was held that the transfer on the books of the corpora- 
tion was only prima facie evidence of delivery and that it was still 
within his power to have the stock transferred back to himself without 
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consent of the Institute, and that under the evidence there was no inten- 
tion unconditionally to surrender the stock. 

I n  Trenton Savings Fund Society v. Byrnes, 110 N. J. Eq., 617, it 
Jvas said: "The elements necessary to constitute a completed gift in te r  
~ i v o s  are three; intent, delivery and acceptance." There the facts dis- 
closed that a deposit was made in the bank in the name of depositor or 
her niece, with signature card reciting the money belonged "to us as 
joint tenants," with survivorship. I t  was held, upon the death of the 
original depositor, that the account did not pass to the niece as a gift, 
since the evidence did not show a donative intent in praesenti a t  time of 
the deposit. To the same effect is the decision in Ball 1 % .  Forbes, 314 
Mass., 200. 

I n  Besson v. Stevens, 94 N. J. Eq., 549 (568), it was held that an 
alleged gift inter vivos failed on account of absence of sufficient eridence 
of donative intent. 

I n  Hudgens v. Tillman, 227 Ma., 672, where Hudgens had 60 shares 
of stock reissued in the name of his daughter and retained possession of 
the certificate, i t  was held the mere transfer of the stock on the books 
of the corporation was ineffectual to perfect the gift inter partes in the 
absence of proof of donative intent and constructive delivery. 

I n  Jones v. ,Tones, 201 S. W. (Mo.), 557, where a father had certifi- 
cate of shares of stock issued in the name of his son but retained the 
certificate, questions of donatire intent and delivery were raised and 
these were decided by the jury in  favor of the donee. While affirming 
the result the Court said it was not a sufficient delivery of stock for a 
party merely to have the stock transferred to the name of transferee, but 
in addition to this an actual or constructive delivery of the stock to the 
transferee was necessary to be shown. 

I11 Getchell v. Ba~sk, 94 Me., 452. where the husband had certificate 
for shares of stock issued in name of his wife, but kept the certificate. 
drawing the dividends, it was held this was not a gift made effectual by 
delivery. To the same effect is the holding in Boivles I:. Rufrof, 216 
Ky., 557. 

From an exaniination of the record in the case a t  bar we are of opin- 
ion, and so decide, that the facts agreed, upon which the ruling appealed 
from was predicated, were insufficient to support the conclusion reached 
by the learned trial judge that Rossie Mae Barnes was the sole owner of 
the 70 shares of stock and that the executors had no interest therein. 
Kor can her claim be upheld as an attempted testamentary disposition 
of this property. Stevenson v. Earl, 65 N. J. Eq., 721. The trans- 
action did not constitute a gift causa morfis, nor create a trust. -1ffln- 

ning tl. U.  S. Rank, 148 P. (2d), 255. 
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We note that the appellants concede that Rossie Mae Barnes was 
entitled to one-half interest in the 70 shares of stock, upon the view that 
the statute (G. S., 41-2) converted the joint tenancy into tenancy in 
common, and that by virtue of his right to partition under G. S., 46-42, 
the testator retained control over the property to the extent of his inter- 
est therein. 

The action of the executors in exchanging these shares of stock for 
another issue of preferred stock of the Carolina Power 8: Light Co., as 
tending to the adrantage of those who should be adjudged the owners of 
the stock, was approred by the trial judge. No exception was taken to 
this ruling. 

2. The testator purchased 15 additional shares of stock in the Carolina 
Power & Light Co. through a broker and directed the broker to have new 
certificate issued in the same manner and form as the 70 shares herein- 
before referred to, but died before the transaction was completed. The 
agency of the broker was revoked by the death of his principal, and the 
broker thereafter was without authority to direct the transfer agent to 
issue the certificate to Rossie Mae Barnes so as to divest the beneficial 
title of the executors to those shares which had been purchased by the 
testator. The transaction never reached the stage where the testator 
was in position to make a gift and the consummation of his expressed 
desire and the fulfillment of his instructions were prevented by his death. 
The executors mere entitled to hare the certificate for the 15 shares 
delivered to them by Rossie Mae Barnes. 38 C. J. S., 804. 

3. The ruling of the trial judge that the Federal Estate tax should be 
paid out of the general funds of the estate is affirmed. Riggs  v. Drl 
Dmgo, 317 U. S., 95. Thc general rule, in the absence of contrary testa- 
mentary provision, is that the ultimate burden of an estate tax falls on 
thc residuary estate. 142 A. L. R., 1137, and cases cited. 

4, Appellants' fourth exception is taken to the ruling of the court 
below that the cost of installations and repairs to real property devised 
under the will should be paid by the executors out of the general funds 
of the estate. This ruling was based on the ground that these repairs 
had been ordered prior to the death of the testator. I n  the facts agreed 
it is stated merely that these repairs were "ordered." But an inspection 
of the pleadings shows the orders for repairs were alleged to have come 
from R. Carlton Stuart. now one of the executors. who contended he had 
been authorized by the decedent. I t  appears that the construction of 
sidewalk and driveway to the property at corner of Harrington and 
Jones Streets, the repairs to roof of house on Lane Street, the furnishing 
of some materials for repairs to roof of home on Bloodworth Street, at  an 
aggregate cost of $306170, were all ordered and completed before the 
death of testator, and may be presumed to h a ~ e  been done with his con- 
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sent and for his benefit. But the cost of repairs to real property which 
had then vested in  the devisees, made after his death, in the absence of 
a finding or evidence that the work had been contracted for by the 
testator or by one authorized by him to do so, would not be chargeable 
to the executors, but to those to whom the title to the property had de- 
scended. The court's ruling on this point is to this extent modified. 

We conclude that the judgment below as modified in  the respects and 
as to the particulars herein pointed out should be affirmed, and it is so 
ordered. 

Modified and affirmed. 

BARNHILL, J., dissenting in part:  I am concerned only about the 
first question presented by this appeal and the disposition thereof by the 
majority. I f  I interpret the opinion correctly it, in effect, directs judg- 
ment that the 70 shares of preferred stock in the Carolina Power 
& Light Company are the property of the estate, free of any claim of 
Rossie Mae Barnes, except as to the one-half interest conceded by appel- 
lees. I am unable to concur in this disposition of that phase of the case. 

While judgment for the executor will inure to the benefit of the other 
defendants, the only persons having a legal interest in this stock are 
the executor and Rossie Mae Barnes. Judgment as to the stock was 
entered in favor of Miss Barnes. The executor did not appeal. This 
would seem to  settle the question. 

I f ,  however, the other defendants have such interest as entitles them 
to contest the ownership, then it is to be noted that they concede that 
Miss Barnes is entitled to one-half of the stock. This concedes donative 
intent and delivery and leaves for decision only one question: I s  a joint 
tenancy created by contract enforceable in this State? This question is 
answered in T a y l o r  v. Smith, 116 N. C., 531. .Tones I:. Wnldrozrp, 217 
N.  C., 178, 7 S. E. (2d), 366. 

The stock as transferred on the books of the company creates an estate 
for the common enjoyment of the joint tenants with the right of survivor- 
ship upon the death of either. When the testator directed that it be 
purchased and so transferred he put it beyond his power to recall the 
gift or to sell, pledge, or gire it away without t h ~  consent of the other 
joint owner. 

"There is a complete gift of corporate stock where, by the direction of 
its owner, it has been transferred to the donee on the books of the corpo- 
ration, and a new certificate issued in the name of the donee, or a certifi- 
cate is  issued in the first instance in the name of the donee, &]though the 
certificate so issued is retained by the donor or the corporation and not 
delivered to the donee." Cases cited, Snno. 99 A. L. R., 1080. Wherever 
i t  has been held to the contrary, decision was made to turn upon some 
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additiohal, unusual circumstance which definitely disclosed that the donor 
at  the time had no present intent to make a gift. 

I f ,  however, the inference of constructive delivery with donative intent 
does not follow as a matter of law, it is strongly indicated as an ultimate 
fact. Certainly the facts and circumstances are such as to permit that 
conclusion. 

I11 this connection, in my opinion, the fact the testator had the right 
to petition for partition has no bearing on the question of delivery and 
does not vary the general rule that transfer on the books of the compauy 
constitutes constructire delivery. The right to partition is purely statu- 
tory and not contractual. I t  resided in the testator so long as he lired 
whether he held the certificate or not and without regard to the portion 
of the purchase price paid by him. The estate created and not the re- 
tention of the certificate gave him the right. 

Nor is the receipt of a dividend significant. I t  was payable to the 
joint owners, was endorsed by the donee, and by her delivered to the 
testator. 

Putting all else aside and coming to the disposition made of this part 
of the case we have this situation. The executor of an estate comes into 
court seeking advice and counsel respecting conflicting claims which 
have arisen in the administration of the estate. He  and the devisee* who 
are the only interested parties agree on and stipulate certain facts. I n  
so doing they fail to stipulate as to the crucial, decisive, ultimate fact 
to be inferred from the facts agreed. 

Did the testator with donative intent make actual or constructive 
delivery of the Carolina Power &. Light stock? This is the decisive 
question. The answer is an inference of fact, pro or con, to be drawn 
flsom the facts and circumstances surrounding the transaction. ,Is to 
this there is no stipulation. 

The majority conclude that "it would not seem to follow as a neces- 
sary conclusion of lam that a present gift was intended." I t  is then said, 
('We hare neither the verdict of a jury nor other definite determination 
of permissible inferences of fact which would compel a conclusion in 
accord with the appellee's contention." 

Having thus conceded that there are permissible inferences favorable 
to appellee yet undetermined, the Court strikes down the judgment in her 
favor and closes the door against her, not because the facts are againit 
her but because sufficient facts to support a definite decision on the 
question presented were not stipulated. 

This is not in accord with the procedure in such cases heretofore 
established by this Court. The cause should be remanded for further 
proceedings to the end the true facts may be fully ascertained and the 
executor correctly advised as to the ownership of the stock involved. 
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I n  principle, Trustees v. Banking Co., 182  N.  C., 298, 109 S. E., 6, is  
on al l  fours  wi th  this  case. There the action mas brought  t o  recover the  
value of bonds delivered t o  defendant as  bailee. Plaintiff alleged t h a t  
defendant negligently failed t o  account therefor. T h e  parties stipulated 
the  facts  and  circumstances surrounding the  bailment a n d  the  fai lure  to  
account therefor, bu t  failed t o  stipulate as  t o  t h e  crucial ul t imate fac t  
of negligence. T h e  cause was remanded f o r  fu r ther  s t ipulat ion or  t r i a l  
b y  jury. 

I n  Briggs v. Developers, 1 9 1  N.  C., 784, 133  S. E., 3, heard on  facts  
agreed, Stacy, C. J., says :  "We th ink  t h e  facts agreed a r e  insufficient t o  
w a r r a n t  the  court  i n  declaring, as  a mat te r  of law, t h a t  t h e  t i t le  offered 
is  good and  indefeasible.'' Judgment  was not rendered o r  directed f o r  
defendants. T h e  cause was remanded f o r  fu r ther  proceedings. See also 
Weinstein 1,. Raleigh, 218 N.  C., 549, 11 S. E. (2d) ,  560. 

I f  we a r e  not  t o  affirm, then we should follow the  procedure established 
by  these and  other decisions of this Cour t  and remand. I so vote. 

SEAWELL, J., concurs i n  dissent. 

BESSIE ROGERS REWIS v. NEW YORK LIFE ISS. CO., ET AI.. 

(Bled  8 May, 1946.) 

1. Master and Servant § 40c- 

An injury "arises out of" the employment when i t  occurs in the course 
of the employment and is  a natural and probable consequence or incident 
of it. so that  there is some causal relation between the accident and the 
performance of some service of the employment. 

2. Same- 

Acts whicl~ are  necessary to the health and comfort of an employee 
while a t  worli. though personal to  himself and not technically acts of 
service, such as  visits to the washroom, a re  incidental to the employment. 

3. Same-Evidence held sufficient to support Anding of Industrial Commis- 
sion that accident arose ou t  of the employment. 

Evidence tending t o  show that  the employee was suffering from a dis- 
ease which weakened him and subjected him to frequent fainting spells, 
that. during the course of his employment he went to the men's washroom, 
and that  while there felt faint, and in seeking fresh air, went to the open 
window, slipped on the tile floor, and fell through the window to his 
death, i s  held sufficient to  support the finding of the Industrial Commis- 
sion that his death was the result of an accident arising out of and in the 
course of his employment. 
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4. Master and Servant 4 0 L  

Proof of the accidental character of an injury, and how it occurred. may 
be made by circumstantial as well as direct evidence. 

5. Samdi rcumstances  held to support conclusion that death of employee 
was the result of an accident. 

The evidence disclosed the following circumstances : The employee had 
a disease which weakened him and subjected him to frequent fainting 
spells. While he was in the men's washroom, he called to the person in 
the adjacent booth, "Please help me to the window, I am about to faint." 
The floor of the washroom was of tile and very slick when wet. I t  was 
washed each morning. l'wo windows were open 37 inches from the front 
of the booth occupied by the employee. The employee was afterwards 
found on the roof of the adjacent building, directly beneath the open 
windows. Held: The circumstances permit the inference drawn by the 
Industrial Commission that the employee slipped and fell to his death, 
even though other inferences may appear equally plausible. 

6. Master and Servant 9 55d- 
Where the evidence is such that several inferences appear equally 

plausible, the finding of the Industrial Commission is conclusive on appeal. 
The courts are not at liberty to reweigh the evidence and set aside the 
finding simply because other conclusions might hare been reached. 

BARNHILL, J., dissenting. 

APPEAL by defendants from Grad?/, Emergency Judge, at January 
Term, 1946, of WAKE. 

Proceeding under Workmen's Compensation Act to determine liability 
of New York Life Insurance Company (Employer) and Travelers In-  
surance Company (Carrier) to Mrs. Bessie Rogers Rewis, widow and 
only surviving dependent of Millard Rewis, deceased employee. 

I n  addition to the jurisdictional determinations, the essential findings 
of the Industrial Commission follow : 

Millard Rewis was employed by the New York Life Insurance Com- 
pany as an agency organizer. I n  the mid-afternoon of 28 December, 
1943, he had occasion to go to the eleventh floor of the Security Bank 
Building, Raleigh, N. C., on business of his employer. While there he 
found i t  necessary to visit the men's washroom. Shortly after entering 
the washroom, feeling faint from idiopathic ulcerative colitis, which had 
plagued him for several years, and in an effort to get some fresh air, he 
went to one of the open windows in the washroom, slipped on the slick 
tile and fell through the window to the roof of the adjoining building 
nine stories below. He  died as a result of the fall. 

No  one saw the deceased fall to his death, but while he was in one of 
the stalls, where his coat and overcoat were afterwards found hanging, hc. 
called to a person in an adjacent booth and said : "Please help me to the 
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window, I am about to faint." Two windows were open directly in front 
of the stall used by the deceased. They were 32 inches from the floor, 
35 inches wide; 28 inches from the sill to the top of the lower section of 
the window; the sills were approximately 15 inches thick; and the dis- 
tance from the front of the stall to the window was approximately 37 
inches. The floor of the washroom is of tile, very slick, and was washed 
in the morning of each day. The body of the deceased was found directly 
beneath the open window. 

The Commission found as a fact that the deceased sustained an injury 
by accident, which arose out of and in  the course of his employment, 
when he accidentally fell from the window of the men's washroom on 
the eleventh floor of the Security Bank Building; that his "feet slipped 
on the slick tile when he sought comfort at  the open window"; that the 
fall was the proximate cause of his death; that his pre-existing idiopathic 
condition was not the cause of his death, and that the deceased did not 
commit suicide. Whereupon compensation was awarded. 

On appeal to the Superior Court, the award of the Commission was 
upheld. From this latter ruling, the defendants appeal, assigning errors. 

Ruurk & Ruurk for plaintiff, appellee. 
Badey,  Holding, Lassiter & Langsfon for defendants, appellanfs. 

STACY, C. J. The question here posed is whether the record permits 
the inference that decedent's death resulted from an injury by accident 
arising out of and in the course of his employment. An affirmative 
answer would uphold the judgment ; a negative reply would reverse it. 

That the accident occurred in the course of the employment is con- 
ceded. Whether it arose out of the employment is the mooted question. 
An injury is said to "arise out of" the employment when it occurs in 
the course of the employment and is a natural or probable consequence 
or incident of it. Harden v. Furniture Co., 199 N. C., 733, 155 S. E., 
728. "There must be some causal relation between the employment and 
the injury; but if the injury is one which, after the event, may be seen 
to have had its origin in  the employment, it need not be shown that it is 
one which ought to have been foreseen or expected." Conrad v ,  Foundry 
Co., 198 N.  C., 723, 153 S. E., 266. I n  general terms, an accident may 
be said to arise out of the employment when there is a causal connection 
between i t  and the performance of some service of the employment. 
Ashley v. Chevrolet Co., 222 N. C., 25, 21 S. E. (2d), 834. The accident 
arises out of the employment when i t  occurs in the course of the employ- 
ment and is the result of a risk involved in the employment or incident 
to it: or to the conditions under which it is required to be performed. 
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B r y a n  v. Loving Co., 222 N.  C., 724, 24 S. E. (2d), 751; Xarchiatello 
v .  L y n c h  Real ty  Co., 94 Conn., 260, 108 Atl., 799. 

An employee, while about his employer's business, may do those things 
which are necessary to his own health and comfort, even though personal 
to himself, and such acts are regarded as incidental to the employment. 
Steel Sales gorp.  v.  I n d .  Corn., 293 Ill., 435, 127 N. E., 698, 14 A. L. R., 
274; Employers  N u t .  Ins .  Co. v. I n d .  Corn., 76 Colo., 84, 230 P., 394. 

"Such acts as are necessary to the life, comfort and convenience of the 
workman while a t  work, though personal to himself, and not technically 
acts of service, are incidental to the service; and an accident occurring 
in  the performance of such acts is deemed to have arisen out of the 
employment. Such acts are regarded as inevitable incidents of the 
employment, and accidents happening in the perfornlance of such acts 
are regarded as arising out of and in the course of the employment." 
Holland v. Shraluka,  64 Ind. App., 545. 

Here, the Commission has found that decedent's death was the result 
of a fall occasioned by his "slipping on the slick tile" when he mas intent 
on restoring his physical condition to where he might continue with his 
work. I f  this be a permissible inference from the facts in evidence, it 
would seem that the judgment should be upheld. To say that his death 
was due to a cause not connected with his employment would be to reject 
the legitimate inferences which support the fact-finding body. Hegler 
v. Cannon X i l l s ,  224 N .  C., 669, 31 S. E. (2d), 918; Kearns v .  Furniture 
Co., 222 N.  C., 438, 23 S. E. (2d), 310. Where the record is such as to 
permit either finding, the determination of the Industrial Commission is 
conclusive on appeal. Buchanan  v. H i g h w a y  Corn., 217 K. C., 173, 
7 S. E. (2d), 382; Lockey v .  Cohen, Goldman d? Co., 213 N .  C., 356, 196 
S. E., 342. 

The deceased was in the course of his employment. He was at  a place 
where his work carried him. He  had become faint from a pre-existing 
idiopathic condition. He fell to his death by reason of an accident in 
slipping on the slick tile. At the time of the fall he wa? endeavoring 
to get himself into conditon so as to be able to continue his employment. 
Such an act is regarded as an incident of the employment. Hence, there 
was a causal connection between the employment and the injury. I t  
would seem the Commission was justified in concluding "as a matter of 
fact and law" that the deceased sustained an injury by accident arising 
out of and in the course of his employment; that the fall was the proxi- 
mate cause of his death; that Rewis' employment required him to go to 
the 11th floor of the Security Bank Building on the afternoon in ques- 
tion, and that his feet slipped on the slick tile when he sought comfort 
a t  the open window. Rockford Hotel Co. 1%. Ind. Corn., 300 Ill., 37, 
132 N. E., 759, 19 8. 1,. R., 80. 
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I n  the case last cited a workman, while i n  the discharge of his regular 
duties, was seized with an  epileptic fit and fell into an ash pit, where hot 
cinders had been thrown as he removed them from a furnace, and he was 
burned to death. I t  was held in  conformity with the findings of the 
Indusrrial Commission that  the workman did not die from epilepsy or 
pre-existing disease, but from the burns he received when he fell into the 
pit, the court saying: "Some cases hold that, where an  employee is 
seized with a fit and falls to his death, the employer is not liable, because 
the ia jury  did not arise out of the employment (citing authorities) ; 
but a majority of the courts, American and English, hold that, if the 
injur>-  as due to  the fall, the employer is liable, even though the fall 
x-as caubed by the pre-existing idiopathic condition." 

This riem is supported by decisions in  a number of jurisdictions. 
Gonier 2 .  Chase Companies  (Chase Netal  Works), 97 Conn., 46, 115 
A, 677, 19 -1. L. R., 83 (painter ~vhile working fell to his death from 
scaffold when seized with attack of vertigo) ; Cusick's Case, 260 Mass., 
421, 1.57 S. E., 596 (employee fell dov-n flight of stairs i n  course of 
employment and sustained fatal  injuries-fall occurred during attack of 
epilepsy) ; B a r a f h  v. Arnold Pain t  Co., 238 K. Y.. 625, 144 N. E., 918 
(nrorkman in course of employment fell from scaffold to his death follow- 
ing  apoplectic stroke) ; W i c k s  1.. Dozucll Co., 2 K.  B. (Eng.) ,  225, 2 
Ann. Cas.. 732 (workman while unloading coal from ship mas seized with 
epileptic fit and fell down hatchv~ay near which he mas required to 
stand) ; and additional cases may be found of similar import. See 
Aetnrr L i f e  In,.. Co. v. I n d .  Corn., 81 Colo., 233, 254 Pac., 995. 

I n  Robinson v .  S ta te ,  93 Conn., 49, 104 A, 491, Robinson left his work 
of superrising the repair of a highnay, and while crossing the highway 
to speak to  a friend who had hailed him, he was struck by a touring car 
and killed. EIelcl, conlpensable death, as deceased, when hit, was engaged 
in hi* employment, or something reasonably incidental to it, and the 
i n j u l . ~  arose out of the employment. 

The  defendants, on the other hand, contend that the real cause of the 
in jury  here was the decedent's pre-existing idiopathic condition ; that  "a 
fall by an employee while at work. where neither the cause of the fall 
nor  the resulting injur!- hear. any special relation to his work or to the 
conditions under which it was performed, though it arises 'in the course 
of' the empl~~yment ,  does not arise 'out of' the empl~~yment  within the 
meaning of the statute" ili'ozrk's Casr, 294 Mass., 205), and that  the 
finding of the Commission that  the deceased slipped on the slick tile is 
uns~ipported by the evidence and rests only in conjecture. Plemmons  7%. 

White's Bervice, Tnc.. 213 K. C., 148, 195 S. E., 370; Joseph v. Ilniterl 
R i m o n o  f'o., 185 X. Y .  S., 700 (194 App. Div., 568) ; Cinmino's Case, 
251 Maqs., 158 ;  Con: I , .  Xnnsas  C i t y  R e f n i n g  Co., 108 Kan., 320, 195 
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Pac., 863, 19 A. L. R., 90; V a n  Gorder v. Packard Motor Co., 195 Mich., 
588, 162 N. W., 107, L. R. A., 1917E, 522; Geo. L. Enstman Co. 1;. 

Ind.  Acci. Corn., 186 Cal., 587, 200 Pac., 17. 
I t  is true that no one saw the deceased slip on the tile, and in fact no 

one saw him fall to his death. But proof of the accidental character of 
the injury, and how i t  occurred, may be made by direct or circumstantial 
evidence. Steel Sales Corp. v. Ind. Com., supra; 20 Am. Jur., 258. "A 
fact can be proved by both circumstantial and direct evidence." Lumber 
Co. v. Power C'o., 206 N .  C., 515, 174 S. E., 427; Sink  v. Lexington, 214 
N.  C., 548, 200 S. E., 4. The proof adduced at the hearing would seem 
to permit the inferences drawn by the Commission, even though other 
inferences may appear equally plausible. Fields a. Plumbing Co., 224 
N.  C., 841, 32 S. E .  (2d), 652; Brown v. Aluminum Co., 224 N. C., 766, 
32 S. E. (2d), 320; Lassiter v. Tel. Co., 215 N. C., 227, 1 S. E. (2d), 
542. The courts are not at  liberty to reweigh the evidence and to set 
aside the findings of the Commission, simply because other inferences 
could have been drawn and different conclusions might have been 
reached. Tenant v. R. R., 321 U. S., 35, 88 L. Ed., 525. 

I t  is conceded that the subject case is without precedent in this juris- 
diction. I t  poses a close question for decision. Authorities elsewhere 
may be found which seem to support either conclusion. I t  is thought 
that here the majority view would look with favor upon an award of 
compensation. However, the cases cited by the defendants from Cali- 
fornia, Kansas, Michigan and New York, apparently point in the oppo- 
site direction. 

We are inclined to the opinion, and so hold, that upon the record as 
presented, the judgment of the Superior Court should be upheld. 

Affirmed. 

BARNHILL, J., dissenting: 1 am unable to concur in the conclusion 
that the evidence in this case is sufficient to sustain a findinp: that the - 
accident which caused the death of the employee arose out of his employ- 
ment. I n  my opinion all the evidence tends to show that it was attrib- 
utable to and arose out of his serious physical condition. 

That an injury caused by accident is compensable only when the risk 
which resulted in illjury was incident to the emp10,yment is now accepted 
law in this jurisdiction. Even so, an employee's visits to a rest room 
in the course of his employment are to be anticipated by the employer. 
I f  in the course of such a trip he suffer an accident, nothing else appear- 
ing, the accident arises out of a risk incident to hi.. employment. This 
may be conceded. 

But something more appears on this record. The deceased was 
afflicted with idiopathic ulcerative colitis; his blood count was very 
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low; he was in a weakened condition; he was subject to dizzy spells and 
was likely to faint at  any time. This condition frequently made him 
feel the need of fresh air. While in the rest room, due to his condition, 
he felt as though he was going to faint-one of the effects of his disease. 
R e  tried to get to a window for fresh air. I n  some manner he fell out 
the window. Thus his syncopic condition caused him to leave the stall 
and rush to the window-his ailment and not his employment carried 
him to the place of danger. I t  follou~s in my opinion that the risk out 
of which the injury arose was not incident to the trip to the rest room 
or to his employment. I t  is traceable, instead, directly and exclusively 
to his physical condition. Lockey v. Cohen,  Goldman & Co., 213 N.  C., 
356, 196 S. E., 342; B r y a n  v .  T. A. Loving Co., 222 N. C., 724, 24 S. E. 
(2d), 751; Robbins c. Hosiery Mills,  220 N.  C., 246, 17 S. E. (2d), 20; 
P l e m m o n s  v. White 's  Service, Inc., 213 N. C., 148, 195 S. E., 370. 

When an employee, in the course of his employment, falls from the 
roof of a building or from a ladder or other place of danger where his 
employment places him, the accident arises out of the employment even 
though illness may have been a contributing cause of the fall. There are 
many cases, such as those cited in the majority opinion, which so hold. 
I t  seems to me that they are so clearly distinguishable discussion thereof 
is unnecessary. See Cox a. Kansas C i t y  Refining Co., 19 A. L. R., 90, 
and Anno., ibid., 95. 

There is another reason why I am unwilling to concur in the affirm- 
ance of the judgment below. The opinion of the hearing commissioner 
contains the following : 

"Prior to the date of the last hearing in this case, the undersigned 
Commissioner visited the men's washroom on the 11th floor of the Se- 
curity Bank Building and found that the door to the men's room was not 
latched; that it closed very slowly and this accounts for the reason why 
the deceased did not return to the office of Attorney Powers to borrow 
the key again; that the floor of the men's washroom was of tile a i d  that 
i t  mas very slick." 

And later: 
". . . the Con2mission is couvincecl from all the facts and ciiwm- 

stances that Rewis' feet slipped on the click tile when he sought comfort 
at the open window." 

The testimony is to the effect that the rest room has a tile floor; that 
tile is some~vhat slicker than a wood floor; that when moist it was "liable" 
to be slick; that the floor was cleaned between 9 :00 and 10 :00 a.m. each 
clap and that the accident occurred betyeen 4 :00 and 5 :00 p.m. 

I can find in the testimony no evidence that deceased in going from 
the stall to the windon. slipi)ed and fell. There was no noise of slipping 
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or of a fall and no evidence that at the time the tile vas  moist and 
therefore slick. 

There is, therefore, no evidence in the record to sustain these findings. 
The "very slick" condition of the tile floor, made a basic fact in  support 
of the award, and the otherwise unexplained manner in which the de- 
ceased gained entrance to the rest room are made to appear by conditions 
"found" by the hearing commissioner on his private trip of inqpection 
more than ten months after the accident. 

These "findings" were approved by the full Commission. >Is approved 
they are found sufficient to support the coldusions of law made by the 
Commission and to support an award. I am unwilling to join in the 
affirmance of an award based on facts thus ascertained and "found" by 
the hearing commissioner and adopted by the full Commission. 

I). .i. S. HOKE, ANCILLARY ,~DMIXISTR-ITOR O F  T R E  EST.\IE OF  IIdRY (;AT 
MOORES SHARPE, r. ATLANTIC GREYHOUND CORPORATION, 
PATES CLYDE FARRIS  AXD GEORGE IT'. SHL4RPF: 

(Filed S Mag. 1946.1 

1. Common Law § 3 : Abatement and Revival §§ 11, 1% 
So much of t h e  common law a s  has  not been repealed or abrogated b;\ 

i t a tu t e  i s  in full  force and  effect in this State.  G. S., 4-1; arid since a t  
common law, cauces of action fo r  nrongful  injury.  whether resulting In 
death  o r  not. did not qurl-ive the injurcd par ty ,  the  i n r r i r a l  of -1icli 
actions i s  solely by r i r t ue  of statute.  

2. Abatement and Revival 1 2 -  
Public Laws of 1913, ch. 38, which amended the  : u r v i ~ a l  statures i non- 

G. S., 28-172, and G. S., 28-175) by strilring out  the  TT-ords "or other inju- 
r ies to the person. 17-here such i n j u r ~  does not came  death of tht. injured 
party" f rom the exceptluns t o  the cilmes of action TT-hich sn r r i r e ,  ha s  the  
effect of prescribing t h a t  causes of action for  ~v rongfu l  in jury  do survive 
the  death  of tlie injured party.  The history of t he  s u r r i r a l  statutes in 
relation to the  ~ r r o n g f u l  death  r;tatiitw s ~ t  forth hg Mr. .J?cstic~ Il ' inhot.i~c. 

3. Statutes § Sf- 

T h e  legal effect of a n  amendment is  the re-enactment of tlie old s ta tu te  
with t he  amendment incorporated in i t ,  and  the  ameadment,  from i t<  
adoption, has  the  same effect n\ if i t  h:~d been n pa r t  of the  s ta tu te  mlien 
first enacted. 

4. Death 4- 
' The  wrongful death  i tatutes.  G. S.. 28-173 ; G. S., 28-174. coufer a new 

r ight  of action with damages limited to  f a i r  and j u i t  compensation fo r  the 
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pecuniary injury resulting from death, recoverable by the personal relxc- 
sentative for the benefit of the next of kin. 

5. Death § 3: Executors and Administrators 9 5 :  Abatement and Revival 
§§ 1 1 9 1 2 -  

Where a person injured by the negligence of another, lives for  a period 
of time (in the instant case 31 days), but thereafter dies as a resnlt 
of the injuries, his personal representative may recover (1) as ill1 

asset of the estate those damages sustained by the injured person duriw 
his lifetime, and ( 2 )  for the benefit of the nest of kin the pecuniar~ 
injury resulting from death, the amounts recoverable being determinable 
upon separate issues without overlapping. 

6. Damages 5 13b- 

Recovery for pain and suffering and for hospital and medical expenses. 
consequent to wrongful injury, relate to a single cause of action and 
should be submitted upon a single issue of damages. 

APPEAL by plaintiff from Hamilton, Special Judge, at February Extra 
Term, 1946, of MECKLENBURQ. 

Civil action to recover damages resulting from alleged actionable negli- 
gence of defendants. The plaintiff, in  his complaint, sets forth three 
separate causes of action allegedly proximately resulting from the same 
acts of negligence of defendants: The first cause of action is to recover 
damages for wrongful death of intestate; the second, to recover damages 
for pain and suffering sustained by intestate during thirty-one days 
between date of her injury and date of her death; and the third, to 
recover for expenses incurred for medical and hospital attention during 
said time between date of her injury and date of her death. 

Defendant, George W. Sharpe, moved to strike "all the so-called second 
cause of action" and "all the so-called third cause of action," and corre- 
sponding prayers for relief, as "irrelevant and redundant" and "preju- 
dicial and harmful to this defendant," and also for that it appears upon 
the face of the complaint that plaintiff's intestate died as a result of the 
injuries alleged and that plaintiff is suing for damages for vrongful 
death; and hence may not maintain the so-called second and third causes 
of action for that they do not survive the plaintiff's intestate, and for 
that upon the allegations in the alleged first cause of action plaintiff's 
sole and exclusive remedy is an action for wrongful death. 

When the cause came on for hearing in Superior Court, upon the fore 
going motion of defendant, George W. Sharpe-the motion being by 
agreement treated as a demurrer to, as well as a motion to strike, the 
second and third causes of action, the court sustained the demurrer and 
allowed the motion to strike, and entered order in accordance with such 
ruling. 

Plaintiff appeals therefrom to Supreme Court and assigns error. 
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Illc.Dougle, Brzlin & Fairley for plaintiff ,  appellant.  
Goebel P o r f e r  and F7.anli H .  K e n n e d y  for defendant ,  appellee. 

WINBORNE, J. This appeal presents for decision this basic question : 
Where a person is injured by the negligence of another, and, after time 
has elapsed, dies as a result of such injuries, does a cause of action for 
consequential damages sustained by the injured person between the date 
of the injury and the date of his death survive to the personal repre- 
sentative of such deceased person? 

The answer to this question depends on the legal effect the 1915 amend- 
ment, Public Laws 1915, chapter 38, had upon the survival statutes, then 
sections 156 and 157 of The Revisal of 1905, now G. S., 28-172, and 
G. S., 28-175, considered in connection with the wrongful death statutes, 
G. S., 28-173, and G. S., 28-174. 

While the Circuit Court of Appeals, Fourth Circuit, in the case of 
J a m e s  Baird  Co. v. Boyd ,  41 F.  (2d), 578, in a similar case to that stated 
above, has given an affirmative answer, and while in this Court in the 
case of F u q u a y  v. R. R., 199 N. C., 499, 155 S. E., 167, there is obifcr  
dicta of similar import, the question, in the light of the existing statutes, 
has not been the subject of decision by this Court. 

I t  is appropriate, therefore, to review the history of the statutes 
involved. 

At  common law a person injured by the negligence of another had a 
right of action to recover consequential damages. But at  common law 
such right of action did not survive the death of the injured person, that 
is, it died with the person; and if the injured person died as a result of 
the wrongful act of another, there was at  common law no right of action 
for such death. And so much of the common law as has not been re- 
~ e a l e d  or abrogated by statute is in full force and effect in  this jurisdic- 
tion. G. S., 4-1. Hence, if the right of action for recovery of damages 
for wrongful injury, whether resulting in death or not, survives the death 
of the injured person, i t  must do so purely by statutory power. I n  order, 
therefore, to provide a remedy for death caused by wrongful act the 
General Assembly of this State in 1854 passed the first act, patterned 
after the Lord Campbell's Act, 9 and 10 Victoria, to give a right of 
action in certain cases where death was by neglect, default or wrongful 
act. Laws of 1854-5, chapter 39. And later the General Assembly, at 
its 1868-9 session, enacted the survival statutes and a redraft of th? 
wrongful death statutes, as parts of the same act, entitled "An act con- 
cerning the settlement of the estates of deceased persons," relating more 
particularly to the '(general powers and duties of executors, administra- 
tors and collectors, and actions by and against them." Public Laws 
1868-9, chapter 113, sub-chapter VI I .  
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Sections 63 and 64 of this Act of 1868-9 related specifically to sur- 
vival of rights of action. Section 63, which was entitled "Rights in 
action survive to and against personal representative," read as follows. 
"Upon the death of any person, all demands whatsoever, and rights to 
prosecute or defend any action or special ~roceeding, existing in favor 
or against such person, except as hereinafter provided, shall sur- 
vive to and against the executor, administrator or collector of his 
estate." This section became in almost identical words section 1490 of 
The Code of 1883, and has remained unchanged, and been brought for- 
ward in  subsequent codifications as Revisal, section 156, 6. S., 159, and 
now as G. S., 28-172. Section 64, which was entitled "Exceptions: 
Rights which die with the persons," read as follows: "The following 
rights in action do not survive," anlong others, "2. Causes of action for 
false imprisonment, assault and battery, or other injuries to the person 
where such injury does not cause the death of the injured party." This 
quoted portion of the section almost verbatim became subsection "2" of 
section 1491 of the Code of 1883, and then Revisal subsection 2 of 
section 157. Thus it is seen that section 63 provided for survival of "all 
demands whatsoever and rights to prosecute or defend any action" exist- 
ing in  favor of a person who has died, and section 64 enumerated the 
rights of action which were excepted from the all-inclusive provisions of 
section 63. And the General Bssernbly of 1915 amended this subsection 
"2" of section 157 of the Revisal, by striking from the enumerated 
exceptions the clause "or other injiwies to the person where such injury 
does not cause the death of the injured party." Public Laws 1915, 
chapter 38. As so amended this subsection was made to relate only to 
I( causes of action for false imprisonment and assault and battery," and 
later became C. S., 162 (2), and is now G. S., 28-175 ( 2 ) .  

On the other hand, sections 70, 71 and 72 of the 1868-9 Act related 
specifically to actions for wrongful death. Section 70, which was 
entitled, "Action for wrongful act or neglect causing death," read as 
follows: "Whenever the death of a person is caused by a wrongful act, 
neglect, or default of another, such as would, if the injured party had 
lived, have entitled him to an action for damages therefor, the person or 
corporation that would have been so liable, and his or their executors. 
administrators, collectors or successors, shall be liable to an action for 
damages, to be brought within one year after such death, by the executor, 
administrator or collector of the decedent; and this notwithstanding the 
death, and although the wrongful act, neglect or default, causing the 
death, amount in law to a felony." Section 71, which was entitled 
"Measure of Damages," read as follows: '(The plaintiff in such action 
may recover such damages as are a fair and just compensation for the 
pecuniary injury resulting from such death." And section 72. which 
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mis entitled, "EIom- Recovery to Be Applied," read as follows: "The 
amount recovered in such action is not liable to be applied as assets, ill 

the payment of debts or legacies, but shall be disposed of as provided 
in this act for the distribution of personal property in case of intestacy." 
These sections 70, 71 and 72 became in exact wording sections 1498, 
1499 and 1500, respectively, of the Code of 1883. But in  the Revisal of 
1905, sections 70 and 72, combined, became section 59, and later, with 
amendment not material here, became C. S., 160 (2), and now, with 
amendment as to payment of funeral expenses, is the present G. S., 
28-173 (2). And section 71, as Code section 1499, became section 60 of 
the Revisal of 1905, later C. S., 161, and now G. S., 28-174. Thus it is 
seen that by these sections the General Assembly created a right of 
action for wrongful death, specified the measure of damages therefor, 
exempted the recovery from debts of decedent and p r o d e d  for distribu- 
tion of amount recovered to and among next of kin of decedent. 

This Court, in interpreting the provisions of sections 63 and 64 of the 
original act, unaffected by the 1915 amendment, has uniformly held that 
the clause in subsection 2 of section 64 of the act of 1868-9, brought 
forward in succeeding codifications as above sho~m,  reading '(or other 
injuries to the person where such injury does not cause the death of the 
injured party" excepted from the provisions for survival of actions 
contained in section 63 all causes of action for personal injuries, irre- 
spective of whether the death was caused or was not caused by the wrong- 
ful injury. That is, that the right to recover for personal injuries 
belonged to the injured person, and terminated at  his death. I n  Bolick 
v. R. R., 138 X. C., 370, 50 S. E., 689, it was held that the clause "where 
such injury does not cause the death of the injured party" means simply 
('unless such injury shall cause" the death of the injured party-the 
Court saying: "We understand the words in Code section 1491 ( 2 ) ,  
~ rov id ing  for the abatement of actions for injuries to the person, 'where 
such injuries do not cause the death of the injured party,' not as a pro- 
rision by implication that such actions survive, but as a recognition that 
(under The Code, sec. 1498) (now G. S., 28-172) in case of the death 
of the injured person from such injuries an action is now expressly given 
by statute." 

Therefore. when the General Assembly of 1915 by amendment struck 
from subsection 2 of section 64 of the original act, then Revisal 157 (2) ,  
the clause reading "or other injuries to the person, vhere such injury 
does not cause the death of the injured party," rights of action for inju- 
ries to the person mere eliminated from those rights of action which do 
not survive, and which were excepted from the provisions of section 63 of 
the original act. The legal effect of the amendment is to reduce the 
causes of action excepted from the provisions of section 63, and to includc 
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+thin its prorisions rights to prosecute or defend any action existing 
in favor of or against a person, since deceased, for injuries to the person. 
This is in accordance with this principle of law: "The legal effect of an 
amendment is the reenactment of the old statute with the amendment 
incorporated in it, and the amendment, from its adoption, has the same 
effect as if i t  had been a part of the statute when first enacted." S. v. 
14foon. 178 N. C., 715. 100 S. E., 614, citing A'ichols v. Edenfon, 125 
N. C., 13. 34 S. E., 71. Thus, if the clause that causes of action for 
(i other injuries of the person where the injury does not cause the death 
of the injured party" had not been included among the exceptions to 
the causes of action that do survive, it seems to us that there would be 
no doubt as to the intention of the General Assembly that causes of 
action for personal injury should survi~~e.  And since at a subsequent 
session the General Assembly has by positive action stricken out the 
exception, the manifest legislative intent is no less clear. 

Furthermore, this Court has unif?rmly held that the wrongful death 
statute5 confer a nev  right of action, which did not exist before, and 
which at death of injured person accrued to the personal representative 
of the decedent for the benefit of a specific class of beneficiaries. And 
the Court has uniformly applied the rule for admeasurement of damages 
as is prescribed by the General Sssembly, that is, "such damages as are 
a fair  and just compensation for the pecuniary injury resulting from 
such death." See Carpenter v. Power Co., 191 N. C., 130, 131 S. E., 400, 
and cases cited, and numerous other cases. 

On the other hand, the right of an injured person to sue for personal 
injuries of any kind is entirely separate and distinct from the right of 
his personal representative to sue under authority of the wrongful death 
statute. And any damage sustained by such person during his lifetime 
are personal to him. and, if proximately caused by wrongful act of 
another, could be recovered by him. Hence, upon his death, if the right 
of action therefor survives, the recovery mould be an asset of his estate, 
to be adniinistered as any other personal property owned and possessed 
by him at his death. 

Noreorer, while both the right of action for the recorery of conse- 
quential damages sustained between date of injury and date of death, 
and the right of action to recover damages resulting from such death 
have as basis the same wrongful act, there is no overlapping of amounts 
recoverable. But such conqequential damages as flow from the wrongful 
act would be recoverable-by the personal representative-those sus- 
tained by the injured party during his lifetime, for benefit of his estate, 
and those resulting from his death, for benefit of his next of kin-deter- 
minable upon separate issues. 
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However, i n  the  present case it would seem that the second and third 
causes of action while stated separately a r e  in real i ty  but  one, a n d  that 
such damages as a r e  alleged would properly be submitted upon a single 
issue of damages. 

F o r  reasons appearing hereinabove, the  order of the  court below i n  
sustaining demurrer  to, and  s tr iking out second a n d  thii-d causes of 
action is 

Reversed. 

E. H. hlcCORKLE, ROBERT L. JIcCORKLE a m  SARA L. McCORKLE v. 
KEITH hl. BEATTY a m  WIFE. KATHLEES REATTY. 

(Filed 8 May, 1946.) 
1. Evidence 5 21- 

Even when the financial inability of plaintiff to prevent foreclosure of 
a mortgage executed by him is relevant and competent, a question a s  to 
his "financial shape and the reason for it" is too broad. 

2. appeal and Error § 39e- 
Where the record fails to  show what the answer of the witnebs would 

have been if permitted to answer, the exclusion of the testimony cannot 
be held prejudicial. 

Ordinarily, evidence of all the facts and circumstances surrounding the 
parties a t  the time of the making of a contract, which a re  necessary to 
be known to properly understand their conduct and motives or to weigh 
the reasonableness of their contentions, is relevant and admissible. 

4. Trusts § 2h: Appeal and Error § 39d- 
I n  a n  action to establish a par01 express trust based upon an alleged 

agreement to purchase property a t  the foreclosure sale for the benefit of 
the plaintiff, the mortgage debtor, financial distress of the plaintiff and 
evidence of the real value of the property a re  competent to establish the 
reasonableness of plaintiff's contention that  he sought the agreement. 
But where defendants admit that plaintiff sought the agreement. the 
exclusion of such evidence is not prejudicial, particularly where the price 
is  to be fixed by the high bid. 

5. Evidence § 4ad- 

I n  the absence of competent evidence tending to establish the fact of 
agency, declarations of the alleged agent, even if material. are  inconipe- 
tent. 

6. Evidence § % 

The extent to which cross-examination for impeachment is to be per- 
mitted rests largely in the discretion of the trial judge, and an exception 
to the extent of the cross-examination upon legitimate subjects of inquiry 
will not be sustained when the record fails to show abuse. 



N. C.] SPRING TERM, 1946. 339 

5. T P U S ~ ~  a 2 6  

The burden is upon plaintiffs to establish an alleged parol trust asserted 
hy them by clear. strong and convincing proof. 

8. Same: Evidence 7d: Trial 5 Sld- 

Where the burden is on plaintiffs to establish their cause by clear, 
strong and convincing proof, the court may instruct the jury as to the 
dictionary definitions of these terms, since "clear," "strong" and "convinc- 
ing" are used in the ordinary and accepted sense. 

APPEAL by plaintiffs from Sink,  J., at October Term, 1945, of MECR- 
LENBURO. N O  error. 

Civil action for a decree that under the terms of an express parol 
contract defendant Keith M. Beatty holds title to certain lands as trustee 
for plaintiffs. Here on former appeal. McCorkle v. Beatty, 225 N .  C., 
178. 

There are three tracts of land. Two belonged to plaintiff R. L. 
McCorkle and one to plaintiff Sara L. McCorkle. On 9 September, 
1940, they, together with E. H. McCorkle, husband of Sara, executed 
a trust deed conveying said property as security for the payment of a 
note to the Mutual Building & Loan Association. There was default 
and the trustee proceeded to foreclose the trust deed. The bid at the 
first sale was raised and the property was resold. Plaintiff E. H. Mc- 
Corkle then appealed to defendant Keith M. Beatty for assistance, offer- 
ing him $26 to furnish the deposit to raise the bid. 

The testimony for plaintiffs tends to show that Beatty agreed to raise 
the bid, buy in the property, and hold title until plaintiffs could raise 
the money to pay the debt and reimburse defendant for expenses in- 
curred ; that he did buy in and took title to the property; and that plain- 
tiffs tendered the full amount due, including expenses, but that defendant 
denied the agreement and declined to convey. 

Beatty admits that McCorkle appealed to him to raise the bid so that 
plaintiffs would have more time in which to procure the necessary funds; 
that he agreed thereto and furnished the deposit for that purpose. The 
testimony for defendants tends to show further that at  the same time 
Beatty told McCorkle that he was not interested in a $25 proposition; 
that he would not bid in the property for the plaintiffs; and that if the 
property was actually resold he would bid for himself. 

On this conflicting testimony issues were submitted to and answered by 
the jury in favor of defendants. The court entered judgment on the 
rerdirt and the plaintiffs appealed. 

Uhlman S .  Alexander and Jones $ Smathers for plaintiffs, appellanfs. 
W .  C'. Davis and Paul R. Ervin for defendants, appellees. 
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BARKHILL, J. During the direct examination of E. H. McCorkle the 
following occurred : 

"Q. Now, Mr. McCorkle, you have made the statement that i n  Septem- 
ber, 1941, you were in financial distress so that you could not raise this 
$315.00 to raise the bid or pay off the mortgage. May I ask you to 
explain to the jury your financial shape and the reason for i t ?  

('Objection by defendants-sustained-EXCEPTIOX NO. 5. 
"COUET: The Court instructs you, Gentlemen of the Jury, that the 

plaintiff had the legal right to request someone to make the advanced bid 
for him, or to furnish the money therefor, and the question you have to 
determine is whether there was an agreement, and if so, what was that 
agreement. The Court instructs you now that the parties had the legal 
right, whether the witness was financially distressed or otherwise, to 
enter into such an agreement, and the defendant had the legal right to 
enter into such an agreement, as they desired, within the law, and the 
law provides for a parol trust. Now, whether there was a parol trust 
here is one of the issues that you gentlemen have to determine. 

('Plaintiffs object and except to the above instructions of the Court. 
EXCEPTION No. 6." 

This witness likewise sought to give evidence as to the value of the 
property described in the trust deed. On objection this evidence was 
excluded and plaintiffs excepted. 

These and similar exceptions pose this question : I n  an action to have 
the defendant declared trustee for plaintiffs under an express parol agree- 
ment is evidence of the value of the property and of the financial distress 
of the plaintiffs competent and admissible? 

The kxception to the quoted question is without merit. The question 
itself is too broad and the record fails to disclose what the witness would 
have said if permitted to answer. Furthermore, there is considerable 
evidence in the record tending to show that McCorkle at the time mas in 
very straitened financial circumstances. Hence the exception, apart 
from the special instructions of the court to the jury at the time, would 
not command our serious attention. 

Perhaps we might pass the instruction, repeated in the general charge, 
with the comment that the court merely explained the legal right of the 
parties to make the contract at  issue. But this is not the point. The 
court, in effect, instructed the jury that evidence of McCorkle's financial 
distress was irrelevant and immaterial and was not to be considered by 
them. Thus the court instructed the jury that other evidence in the 
record tending to show his financial embarrassment was not to be con- 
sidered. 

Ordinarily evidence of all the facts and circumstances surrounding the 
parties at  the time of the making of a contract, which are necessary to 
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be known to properly understand their conduct and motives or to weigh 
the reasonableness of their contentions, is relevant and admissible. 
Henley v. Holt, 214 N.  C., 384, 199 S. E., 383; Bank z.. Stack, 179 
N. C., 514,103 S. E., 6;  Cunningham v. Long, 186 N. C., 526, 120 S. E.. 
81; 65 C. J., 321, see. 83. 

The imminent forced sale of property under mortgage at  a price con- 
siderably less than its real market value and financial distress which 
renders-the mortgagor incapable of protecting the equity therein are 
circumstances which usually impel a person to seek aid from a friend. 
McCorkle testified that he went out to find a friend to help him raise 
the bid and to buy in the property. The evidence plaintiffs sought to 
develop was competent as tending to establish the reasonableness of this 
statement. 

Even so, we are constrained to hold, on this record, that its exclusion 
and the error in the remarks of the court at the time were rendered 
harmless by later developments in the trial. The defendant testified in 
his own behalf. I n  so doing he admitted that McCorkle came to him and 
endeavored to get him to raise the bid and purchase the property for the 
plaintiffs. Thus the very fact the excluded evidence would tend to prove 
is admitted. 

For  the reason stated the exclusion of evidence of the value of the 
property was likewise harmless error. The property was to be sold at 
public sale under mortgage. The sale price was to be fixed by the high 
bidder at  the sale. Whether Beatty agreed to buy for McCorkle or 
insisted he would buy only for himself he mas to purchase, if at all, as 
the high bidder at  the sale. This is an admitted fact. Hence the 
excluded testimony as to the real value of the property was material 
only as it tended to show the reasonableness of McCorkle's statement 
that he sought aid from defendant. 3 s  that fact mas admitted the plain- 
tiffs suffered no disadvantage by the exclusion of the testimony. 

The court below did not deny plaintiffs the right to show that Taylor, 
the lawyer who was conducting the sale for the building and loan asso- 
ciation, was the agent and attorney for Beatty in respect to the trans- 
actions between plaintiffs and defendant. He  denied them the right to 
do so in  the manner attempted. I n  the rulings of the court in this 
respect we find no error. 

I n  the absence of competent evidence that Taylor was attorney for 
defendant his declarations, even if material, were incompetent. 

The extent to which cross-examination for impeachment is to be per- 
mitted rests largely in the discretion of the trial judge. 8. v. Roberson, 
215 N.  C., 784, 3 S. E. (2d), 277: Foxman v. Hones, 218 N.  C., 722, 
12 S. E. (2d),  258; Bank v. Motor Go., 216 N.  C., 432, 5 S. E .  (2d). 
318; S. I> .  Cloninger, 149 S. C.. 567; S. v. Baile?~, 179 N. C., 724, 102 
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S. E., 406; S. v. Beal, 199 N. C., 278, 154 S. E., 604. The matters about 
which McCorkle was cross-examined were legitimate subjects of inquiry 
bearing upon his credibility. Plaintiffs' exceptions to questions per- 
mitted in the course thereof fail to disclose any abuse of this discretion. 

The burden rested upon plaintiffs to establish the alleged par01 agree- 
ment by clear, strong, and convincing testimony. Boone v. Lee, 175 
N. C., 383, 95 S. E., 659; Avery v. Stewart, 136 X. C., 426; Grimes 2,. 

Andrews, 170 N.  C., 515, 87 S. E., 341; Anderson v. Anderson, 177 
N. C., 401, 99 S. E., 106; McFarland v. Harrington, 178 N. C., 189, 
100 S. E., 257; Cunwingham v. Long, supra; Jones v. Coleman, 188 
N. C., 631, 125 S. E., 406; Peterson v. Taylor, 203 S. C., 673, 166 S. E., 
800; Henley v. Bolt, supra. 

There is nothing in the rule or in the application thereof by this Court 
to indicate or suggest that the words "clear," "strong," and "convincing" 
are employed in any unusual or exceptional sense. They are words of 
everyday language and mean what they are generally understood to 
mean. Hence the court committed no error in instructing the jury as 
to the dictionary definitions of the terms. 

This cause narrows down to one issue of fact. Did Beatty agree to 
purchase the property at  the sale for and in behalf of the plaintiffs or 
did he decline to do so and notify McCorkle that he would bid for him- 
self? Twice a jury has answered in favor of defendants. As we find 
no prejudicial or reversible error, the verdict and judgment must stand. 

No error. 

MRS. W. E. WERR r. STATESVILLE THEATRE CORPORATIOX. 

(Filed 8 Max. 1946.) 

1. Negligence 123: Appeal and Error § 39d- 
I n  a n  action to recover for injuries sustained by a patron of a theatre 

in a fall on the foyer floor, allegedly as  a result of some foreign. slippery 
substance on the floor. the admission of eridence, over objection. that thrre 
were approximately 230 other patrons of the theatre that  day and that 
none of them fell while walking on the foyer floor, even if such negative 
evidence is incompetent, does not constitute prejudicial error when i t  
appears that  the circumstance relied on by drfendant was established by 
other testimony admitted ~ ~ ~ i t h o n t  objection. 

2. Trial § 31& 
The failure of the court to chargr the jury upon the principle of 

respondcat supo- ior  cannot be held for error as  failing to declare ant1 
explain the law arising on the evidence when i t  appears that defendant 
admitted the exiqtence of the relationship of master and servant between 



N. C.] SPRING TERM, 1946. 343 

itself and the alleged tort-feasor and its liability for any negligence on 
his part, and that the case was tried throughout on this theory. G. S.. 
1-180. 

A motion to set aside the verdict is addressed to the discretioil of thex 
trial court, and its ruling thereon is not reviewable in the absence of 
abuse of such discretion. 

APPEAL by plaintiff from Phi l l ips ,  J., at Xovember Term, 1945, of 
IREDELL. 

This is an action to recover damage for personal injuries alleged to 
have been caused by the negligence of the agent of the defendant in 
allowing oil, grease, water or other substance to be placed on and remain 
upon the floor of the foyer or walkway leading from the ticket office to 
the door of the theatre operated by the defendant in Statesville, N. C., 
thereby causing plaintiff, a patron of the theatre and an  invitee of the 
defendant, to slip and fall in said foyer or walkway to her great damage 
and injury. 

The case was tried upon three issues, to wit: "1. Was the plaintiff 
injured by the negligence of the defendant as alleged in the complaint 2 
2. I f  so, did the plaintiff by her own negligence contribute to her injury. 
as alleged in the answer? 3. What damages, if any, is the plaintiff 
entitled to recover of the defendant 2" 

The jury answered the first issue in the negative, whereupon the court 
signed judgment to the effect that the plaintiff recover nothing, and that 
she be taxed with the costs of the action. From this judgment the plain- 
tiff appealed, assigning errors. 

B u r k e  & B u r k e  and L e w i s  & L e w i s  for plaintif f ,  uppe l lan f .  
Admms, D e a r m a n  & W i n b e r r y  for defendant ,  appellee. 

SCHENCK, J. I n  view of the negative answer made to the first issue, 
it is only necessary that we notice the assignments of error bearing upon 
this issue, namely, ('Was the plaintiff injured by the negligence of the 
defendant, as alleged in the complaint?" 

The first assignme~lt of error is to the court's admitting, over objection 
by the plaintiff, evidence as to the number of tickets sold and passe. 
issued the day of the alleged incident, and admitting in evidence a record 
of the defendant giving this information. The plaintiff noted exceptions 
to the admission of all of this evidence, tending to show that there were 
as many as 230 patrons of the show who were in the theatre the day 
plaintiff fell, and that none of them, while walking in the foyer where 
plaintiff fell, had fallen. I n  2 Jones Commentaries on Evidence, see. 
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683, the author says: "The authorities are divided as to the relevancy 
of showing that other persons have passed over the same walk or street 
37-ithout injury, the weight being against the admissibility of such evi- 
dence," Anderson v. Amusement Co., 213 N. C., 130, 195 S. E., 386. I n  
the case a t  bar the defendant was permitted to offer evidence tending to 
show that 230 persons entered the theatre the day plaintiff is alleged t o  
have fallen, and the plaintiff testified she had seen the patrons going in 
the theatre walking over the same area. From the entire record it i i  
apparent that a "fair number" of people passed over the foyer the day 
the accident occurred, and only the plaintiff fell. This evidence was 
offered for the purpose of refuting the theory that some slick substance 
had been by the defendant's servant negligently allowed to accumulate on 
the floor. Eren if it be conceded that the evidence was incompetent the 
defendant had the full benefit of every inference m-hieh could be drawn 
therefrom from other evidence in the record without objection. There- 
fore, in view of the evidence properly admitted, xi-e are unable to sap 
that the admission of the evidence assailed under the circumstances was 
prejudicial, or that i t  affected the result. Anderson v. Amusement Co., 
supra. These assignments of error, in our opinion, do not justify an 
order directing a retrial of the case. 

The second group of assignments of error set out in the appellant's 
brief relates to the question as to whether the court erred in the charge 
to the jury in that it failed to state in a plain and correct manner the 
evidence in the case and to declare and explain the law arising thereon, 
as required by G. S., 1-180 (C. S., 564). The appellant contends that 
the court fell short of the requirements of the statute in that it failed to 
explain the liabilities of the defendant arising out of the relationship of 
master and servant; failed to explain the doctrine of respondeat superior, 
in  other words, the court failed to tell the jury that the defendant .rvould 
be liable for the negligence of its servants in the course and scope of their 
emplouvment. And examination of the charge reveals the facts that his 
Honor nowhere therein referred to the doctrine of respondent sziperior 
or charged upon the relationship of master and serrant, notwithstanding 
the fact that the  lai in tiff's alleged cause of action is bottomed upon an 
allegation that she mas injured by the negligence of the s e r ~ ~ a n t  of the 
defendant in allowing some slick substance to accumulate on the floor of 
thc fover of the defendant's theatre, which caused her, an inritee, to slip 
wnrl fail to her great injury. 

The defendant, appellee, states in its brief, with which v e  agree, that 
the question posed by these assignments of error is:  "Was the plaintiff 
prejudiced by the failure of His Honor to more fully charge the jury 
with reference to the question of the master and servant relationship?" 
I n  the light of the trial we are of the opinion, and so hold, that the 
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question should be answered in the negative. Indeed, there were 110 

issuable facts for the reason that the relationship of master and servant 
existed between the defendant and the witness Levi Noss, the janitor at 
the theatre, was admitted by both sides, and was tried by the court up011 
that theory. Even though i t  be conceded that the doctrine of respondeat 
superior  was a substantive feature on which the court is required to give 
instructions, the court sufficiently instructed with reference to the ques- 
tion involved. 

It is the defendant's position that his Honor fully charged the jury 
with reference to the master and servant relationship. The only evidence 
from which the jury could infer that the servants and employees of the 
defendant corporation were negligent was that of the statement made by 
the janitor, Levi Noss, to Mrs. Webb, in answer to her question, "What 
is that slippery substance on the floor?" to u-hich the janitor replied. 
"It is what I was cleaning the floor with." Therefore, if this is evidence 
from which negligence can be inferred, his Honor throughout his charge 
fully and amply instructed the jury that i t  was the janitor of the defend- 
ant  corporation who was responsible for the negligence. The partias and 
his Honor tried this case upon the admission and contention of the 
defendant that Levi Moss mas the agent, servant and employee of the 
defendant corporation, and that it was liable for his negligence. 

The remaining assignments of error set out in the appellant's brief 
relate to the court's overruling plaintiff's motion to set aside the verdict. 
and in signing the judgment. These assignments of error are formal. 
The motions were directed to the discretion of the court and its rulings 
thereon are not reviewable in the absence of abuse of such discretion. 
Bai ley  v. Mineral  Co., 183 N .  C., 525, 112 S. E., 29, and cases there 
cited. These assignments of error are therefore without merit. 

The verdict sustains the judgment. 
No error. 

LULA JOHSSON, ADMX., ET AL., r. J. EUREN SIDBURT, ADMR. 

(Filed S >lay, 1946.) 

Appeal and Error 5 Aa-When cause is tried upon theory insisted upon by 
defendant he may not complain of the result. 

In this action for specific performance and for  damages for tortuoui 
eviction, plaintiff obtained judgment by default and inquiry. Answer was 
filed pending decision on appeal reversing judgment setting aside the 
default judgment. At the execution of the inquiry plaintiff waived the 
cause on contract. Defendant persisted in trying the matter on the corn- 
plaint and answer, and offered eridence to sustain his position uuder the 



346 I N  THE SUPREME COURT. [226 

contract. Under instructions from the court, damages were awarded as 
for breach of contract. Held: Conceding the measure of damages was in 
excess of the scope of the inquiry, having invited the court to entertain 
his answer and evidence, defendant is in no position to complain. 

BARNHILL, J., concurring. 

APPEAL by defendant from Wil l iams ,  J., at December Term, 1945, of 
NEW HANOVER. 

Civil action for specific performance and damages for tortuous evic- 
tion. 

Summons was issued 12 June, 1944, and complaint filed simultaneously 
therewith. I t  is alleged that on 18 December, 1933, V. Sidbury sold to 
George Johnson house and lot, known as the Streeter Place, and executed 
bond for title; that all payments were duly made thereunder and the 
full purchase price tendered in accordance with the terms of the contract, 
but no deed was delivered because, in the meantime, V. Sidbury had 
wrongfully conveyed the property to his son, K. C. Sidbury; that the 
said K. C. Sidbury, as agent of his father, tortuously and wrongfully 
evicted the said George Johnson from the premises to his great injury 
and damage. Wherefore plaintiffs asked for damages and for execution 
of deed to the land in  question. 

On 14 July, 1944, no answer having been filed by the defendant, and 
it "appearing to the court that this is an action in tort for recovery of 
damages for breach of contract and resultant damages to real property," 
judgment by default and inquiry was entered, and the inquiry ordered to 
be executed a t  the next succeeding term of court. 

Motion to set aside this default judgment for excusable neglect was 
allowed and subsequently reversed on appeal. 225 N. C., 208, 34 8. E. 
(2d), 67. 

On 3 January, 1945, the defendant filed answer and denied the matc- 
rial allegations of the complaint. 

Execution of the inquiry came on for hearing at  the December Term, 
1145, New Hanover Superior Court, and resulted in award of damages 
to the plaintiff in  the amount of $1,725.00. 

From judgment thereon, the defendant appeals, assigning errors. 

Bodgers  & Rodyers  and J .  H. Ferguson f o r  plaintif fs,  appellees. 
C l a y f o n  C .  H o l m e s  and  Carr ,  J a m e s  & C a r r  for defendant ,  appel lanf .  

STACY, C'. J. The execution of the present inquiry seems to have 
been on the complaint and answer, and plaintiff was allowed to recover 
the difference between the purchase price of the land as fixed in the bond 
for title and its reaqonable market value at the time of the breach, less 
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the sum "due and owing upon the contract," plus ('such sum as yon 
(jury) find necessary to fully compensate the plaintiff for any injury 
sustained by him, directly flowing from, and proximately caused by, the 
wrongful act of the defendant." See Troiti7to v. Goodman, 225 N.  C., 
406, 35 S. E. (2d), 277; 27 R. C. L., 619 and 631. 

I f  i t  be conceded that the measure of damages. as thus stated, was in 
excess of the scope of the inquiry as fixed by the default judgment, 
DeHoff v. Black, 206 N. C., 687, 175 S. E., 179, it is not perceived 
wherein the defendant can complain, if the judgment is to be considered 
a final disposition of the whole matter. The case was tried on the plead- 
ings, and largely upon the defendant's evidence. Having thus invited 
the court to entertain his answer and evidence in support thereof, the 
defendant is hardly in position to quarrel with the result. Buie v. Buie, 
24 N. C., 87. The theory and scope of the inquiry was advanced by the 
defendant, and the jury apparently accepted his figures in arriving at 
the amount of damages. 

I t  is true the plaintiff stated on the hearing that he ~ ~ o u l d  waive his 
cause of action on contract and proceed in tort (52 Am. Jur., 380, see. 
27)--consistent with the execution of the inquiry under the default 
judgment-but the defendant thereafter persisted in trying the matter 
on the complaint and answer and offered evidence to sustain his position 
under the contract. I f  this were error, it seems to have been invited by 
the defendant. Carruthers v. R. R., 218 N. C., 377, 11 S. E. (2d), 157; 
Kelly v. Traction Co., 132 N.  C., 368, 43 S. E., 923. 

On the record, as presented, we are disposed to uphold the judgment. 
No  error. 

BARNHILL, J., concurring: The cause was submitted to the jury on 
the issue of damages only. When plaintiffs rested defendants offered 
evidence in rebuttal. This testimony is to the effect that the reasonable 
market value of the property was $2,500 and that there is due on the 
contract '($600 or $700." The jury accepted their theory of the case and 
their testimony as to the facts and returned verdict for $1,725. 

I t  follows that the errors committed in the admission of testimony 
and in the charge of the court failed to harm defendants or to prejudice 
their defense. Since the verdict does not exceed the amount they have 
shown to be due they have no inst cause for complaint. 
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STATE v. FRED DEATON. 

(Filed 5 May, 1946.) 

1. Homicide § 2 7 c :  Criminal Law 5 8lc- 
The use of the phrase "premeditation or  deliberation" in the charge 

held not prejudicial error in view of the fact that immediately thereafter 
the court repeatedly and correctly instructed the jury that both these ele- 
ments were essential for  a conviction of first degree murder. 

2. Homicide § 27f- 

Where the State's evidence tends to show a deliberate, premeditated 
killing with a deadly weapon, and there is no evidence in the case con- 
stituting any basis that the killing was in self-defense, defendant having 
offered no evidence, the failure of the court to instruct the jury upon the 
right of self-defense will not be held for error. 

APPEAL by defendant from S i n k ,  J., a t  October Term, 1945, of G A S T ~ K .  
The defendant was tried for and convicted of the first degree murder 

of Walt ,4. Clark, and was sentenced to death by asphyxiation. From the 
judgment imposed the defendant appealed, assigning errors. 

Attorney-General ilIcMullan, and Assistant Attorneys-General Rhodes, 
-Moody, and T u c k e r  for the State. 

Ernest  R. W a r r e n  and 0. A. W a r r r n  for defendant, appellant. 

SCHEKCK, J. At the outset of the defendant's brief it is stated that 
"all exceptions are abandoned except Exceptions Sumbers Four and 
Five." 

Exception No. 3 is to that portion of his Honor's charge which reads: 
"Now, gentlemen of the jury, intoxication is no excuse for crime by 
erasing a specific intent, and I charge you, as I have heretofore, a specific 
intent is essential to conviction of crime of murder in the first degree, 
is essential to the criminality of the action cr there must be premedita- 
tion or deliberation as to which terms have been defined to you as some 
mental process of the kind in order to determine the degree of the crime." 

The defendant in his brief states that :  "Both premeditation and delib- 
eration are essential elements of the crime of first degree murder, and 
to instruct the jury that it was only necessary to prove one of the neces- 
sary elements of first degree murder was error," still the State contends 
that while the court may have inadvertently used the alternative "or" 
instead of the conjunction "and" between the words "premeditation" and 
"deliberation," that any error committed by such inadvertence was cured 
in subsequent portions of the charge. I t  is true that following the 
portion of the charge assailed his Honor did several times instruct the 
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jury correctly, telling them that both premeditation and deliberation 
were essential elements of the offense, and, in effect, must each be proven 
by the State beyond a reasonable doubt to sustain a conviction of first 
degree murder. I n  view of the fact that the error assailed was later 
corrected by unmistakable words, we perceive no harm as having come 
to the defendant in this respect, and since we are therefore of the opinion 
that the objection is without merit, it can avail the appellant nothing. 
S. v. Rogers, 216 N. C., 731, 6 S. E. (2d)) 499, and cases there cited. 

Exception No. 5 in the Assignments of Error is in the following lan- 
guage, to wit: "The defendant excepts for that His Honor, the Trial 
Judge, in giving the foregoing charge did not state in a plain and cor- 
rect manner the evidence given in the case as to the right of self defense, 
and did not declare and explain the law arising thereon, as provided by 
G. S., 1-180." 

The evidence, if believed, does not disclose any facts which would 
support a charge on the right of self-defense. Notwithstanding the fact 
that the burden of showing matters in mitigation of the presumption 
of at  least murder in  the second degree arising from the intentional 
killing with a deadly weapon rested upon him, the defendant did not 
offer any evidence, electing to rest his fate upon the evidence of the 
State. The testimony of the State's witness&s, who were in the cafe at  
the time of the fatal shooting of the deceased by the defendant, tended to 
show not a word was spoken between the defendant and deceased, and all 
the evidence tended to show the defendant had procured the gun from the 
wife of a neighbor and gone directly to where the deceased was, and shot 
him without warning of any kind, and that defendant had said before 
the shooting that "he was going to shoot him," although the witness did 
not know to whom the defendant referred, and that the defendant a 
few minutes later, after Clark had been shot, came back and said, "I 
got him." Since we find nothing in the evidence whereon to base a 
charge on the right of self-defense, the absence of such a charge cannot 
be held for reversible error. 

N o  error. 

SAMUEL R. IRELASD v. THE MUTUAL LIFE ISSUKANCE COMPAST 
O F  NEW PORK. 

(Filed 22 hlay, 1946.) 
1. Trial § 22a 

011 motion to aonsuit the evidei~ce must be taken in the light most 
favorable to plaintiff. 
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2, Insurance 5 34a-Evidence held insufkient to be submitted to the jury 
on question of insured's permanent and t&l disability. 

Plaintiff testified that he was a farmer and had become totally and 
permanently disabled by disease from doing any farm work. But plaintiff 
also testified that he operated the farms owned by himself and wife by 
the use of tenants and hired labor. On cross-examination he identified 
bank ledger sheets showing deposits aggregating more than $75,000 made 
by him during the five years after the alleged commencement of disability, 
checks issued for business transactions, averaging more than one a day. 
all of which were issued in his name but some of which were signed by 
his wife, financial statements made by him showing an increase of orer 
$7,000 in net worth during a period of less than three years. Plaintiff 
also testified to the effect that while his physical condition made walking 
difficult, he drove his automobile as well as his truck on frequent trips in 
transacting business matters relating to the farming operations. Held: 
Plaintiff's own evidence reveals that during the period of claimed dis- 
ability he actively engaged continuously in business transactions in con- 
nection with the operation of the farms, and insurer's motion to nonsuit 
should have been allowed in his action on a life insurance policy providing 
for benefits if insured should become "totally and permanently disabled 
by bodily injury or disease" so as to prevent him from "performing any 
work for compensation, gain or profit." 

APPEAL by defendant from Bone, J., at September Term, 1945, of 
SAMPSON. 

Civil action to recover on six policies of insurance for total and per- 
manent disability. 

Plaintiff alleges in his complaint and amended complaint that defend- 
ant  issued and delivered to him six certain policies of life insurance, 
three on 1 August, 1921, and three on 17 August, 1921, in each of which 
provision is made for pa,yment of certain benefits in the event he should 
become totally and permanently disabled as set forth in said policies; 
that during the month of April, 1937, he became totally and permanently 
disabled by disease so that he was then, and is now, and hereafter will be 
permanently, continuously and wholly prevented thereby from perform- 
ing any work for compensation, gain or profit, and from following any 
gainful occupation; that he filed with defendant his due proof of such 
disability on 9 September, 1940; that under the terms of the said policies 
he is entitled to receive from defendant, and defendant is due to pay to 
him certain amounts as total and permanent disability benefit;; and 
that defendant has refused to pay same after demand. 

Defendant in its answer and amended answer to plaintiff's complaint 
and amended complaint admits that it issued to plaintiff six certain 
policies of insurance on the dates alleged "with such phraseology as to 
disability and other matters as are incorporated in said policies," all of 
which are now and have been since the date of issuance in full force and 
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that the premiums have been paid; but defendant denies (1)  that plain- 
tiff has become totally and permanently disabled as he alleges, or (2) 
that he has furnished at  any time due proof of his alleged total and 
permanent disability, in accordance with the provisions and conditions 
of said policies, or (3) that it is indebted to plaintiff for disability bene- 
fits as alleged by him. 

The record of the evidence offered upon the trial below is too volumi- 
nous to be incorporated in detail within the confines of an opinion of 
reasonable length. Hence, only the salient features need be stated. 
(8. v. Lea, 203 h'. C., 13, 1.64 S. E., 737.) 

Plaintiff offered in evidence the six certain policies of insurance sued 
upon, each of which contains the following pertinent provisions : 

"(a) I f  the insured, after payment of premiums for at least one full 
year, shall before attaining the age of sixty years and provided all past 
due premiums hare been fully paid and this policy is in full force and 
effect, furnish due proof to the Company at its Home Office either ( a )  
that he has become totally and permanently disabled by bodily injury or 
disease, so that he is, and will be permanently, continuously and wholly 
prevented thereby from performing any work for compensation, gain or 
profit, and from following any gainful occupation. 

"(b) The Company will, during the continuance of such disability, 
pay to the insured a monthly income at the rate of ten dollars for each 
one thousand dollars of the face amount of this policy (but not including 
dividend additions), etc." 

Plaintiff, as witness for himself, testified that he has resided in Samp- 
son County, North Carolina, all of his life and is and has been for thirty- 
five years a farmer; that he is not equipped physically and mentally to 
do any other kind of work; that he became sixty years of age on 1 May, 
1945; that in each appliration for the policies of insurance sued on he 
gave his occupation as a farmer; that it was in 1937 that he first became 
ill, from which he claims disability; that in  early spring of that year, 
while emptying a sack of chicken feed, he was stricken with a sharp pain 
over, or in his right hip, and could not finish emptying the sack, and 
hobbled to the house, and was laid up for the rest of the evening; that 
the condition remained with him and he did not leave the house for about 
two weeks; that after two and a half months he went to Winston-Salem 
to see his brother-in-law, a doctor, for examination and treatment; that 
though treated by this and other doctors his condition gradually grew 
worse; that he has arthritis and other complications, affecting his knee 
and other joints, and he suffers pain constantly; that while before he 
became ill he did every kind of work that a farmer does, plowing, disking 
and gathering crops, hauling and loading potatoes, etc., he has not done, 
has not been physically able to do any kind of farm work since 9 Sep- 
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tember, 1940-describing in detail his physical condition; that prior to 
that date he kept his books, but now his wife keeps all the records, crop 
records and everything; that he has not been physically able at  any time 
to direct, superintend or manage his farm, saying "I cannot get out and 
attend to it"; and that since that time his wife has been directing, super- 
intending and managing his farm and farm operations. 

Plaintiff further testified that in April, 1941, he filled out and mailed 
to defendant ('Insured's Statement of Disability" on form obtained from 
defendant, in which among other questions he answered these pertinent 
ones as folloas: "5. What date do you claim that you became unable to 
follow any occupation as a result of your disability? 9th day of Sep- 
tember, 1940. 6. Have you had medical advice respecting the nature 
and cause of claim of disability? Yes. 7. What was the medical diag- 
nosis? Arthritis and other complications. 8. Have you been wholly 
and continuously prevented from following any occupation since the date 
given in  answer to Question 52 Physically, yes. 9. I f  your answer to 
Question 8 is 'no' what are the details of any occupation you have 
engaged in and were they manual, mental or supervisory? Mental 
and supervisory. Occupation . . . Farmer. Exact nature of duties 
. . . General farming. From . . . as needed in farming . . . to . . . 
11. What was your occupation and the name of your employer on the 
date given in your answer to Question 52 Manager and owner of farm. 
Name of employer . . . Myself. 14. What date do you expect to resume 
your occupation or take up a new occupation? Sane-day of-none- 
19 none"; that on 2 June, 1941, defendant through its manager 
wrote plaintiff that "with further reference to your claim for disability, 
the proofs which have been submitted to this company in your behalf, in 
our opinion, are not sufficient to show you to be totally and permanently 
disabled within the meaning of the terms of the policies; neither has the 
company obtained other information which shows you to be totally and 
permanently disabled. The above statement of our reasons for failing to 
allow disability benefits is, of course, made without prejudice to the 
right of the company to assert other reasons for disallowing the claim 
at this time . . ."; and that on 17 June, 1941, defendant through its 
manager, again wrote plaintiff: "The Home Office advised that they 
have carefully reviewed the information in their file and do not feel that 
any change in the Company's action as outlined in our letter of June 2 ,  
1941, is warranted, etc." 

On the other hand, evidence offered by plaintiff tended to show that 
he lives at  Er in  in Piney Grove Township, Sanlpson County, North 
Carolina, on a farm inherited by him from his father and sister, con- 
taining about 800 acres, of which 150 acres are tillable and in cultiva- 
tion, and that his wife owns a farm in Duplin County, containing ap- 
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proximately 331 acres, of which about 119 acres are cultivable, and same 
were cultivated by tenants and by hired labor. 

And in this connection, plaintiff, under cross-examination, testified : 
i( We operate these two farms, you might say, as a partnership, since we 
file a joint income tax"; that one bank account in  his name was kept in 
the Rank at Mt. Olive; that all deposits were put into that account, and 
all expenditures were paid by check drawn on that account; and that, 
in his language, "I wrote and signed the checks for the farm and when- 
ever the necessity arose I applied to the bank and borrowed money. 
My principal duties were to provide funds for the operation of the farm. 
I have already testified that I did the banking business, looked after 
the deposits and loans with the Bank of Mt. Olive." 

Plaintiff, continuing, on cross-examination, identified bank ledger 
3heets of his account showing the amounts deposited each month and 
totaling more than $75,000, during the period beginning 1 September, 
1940, and ending 1 September, 1945; and it is admitted of record that 
the amount deposited is made up of the following: $6,902.40 in Sep- 
tember, October, November, and December, 1940; $18,964.46 i11 1941; 
$14,685.70 in 1942; $12,865.35 in 1943; $13,948.84 i11 1944; and 
$9,874.45 in the first eight months of 1945. 

Plaintiff further identified various checks drawn on his account: (1) 
those given by him in September. 1940, beginning with the 4th day, and 
ending the 30th, approximately forty-two in number, pertaining to busi- 
ness transactions connected with his farm, some at home, others in 
Mt. Olive and in Goldsboro; (2) those given by him in October, 1940, 
the first on the 2nd day and the last on the 31st, approximately thirty- 
nine in number, as to which he testified: "Looking at the October checks, 
I wrote checks for business transactions practically every day . . . 
Everything I did was paid with checks. I wrote all of these checks. 
They were for some definite purpose . . . They all represent money I 
mas paying out in  connection with the operation of my farm or my 
wife's"; (3) those given by him in November, 1940, the first on the first 
day and the last on the 25th day, as to which he testified: "These checks 
you have asked me about are checks for business transactions in the 
month of November, 1940. 1 won't say I signed one every day, but I 
signed the checks and there are 54 of them"; and (4) those given by him 
in December, 1940, the first on the,2nd day and the last on the 27th, ai  
to which he testified: "The 38 checks you show me mere all signed in 
December, 1940. They represent almost one business transaction a day. 
I n  addition to those, I think I mas having some building done in Novem- 
ber and December. The checks in the cover marked 'West End House 
Material and Labor' . . . were signed by me. They must hare been for 
labor or some material." 
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Plaintiff further identified, and i t  was agreed that he issued 544 
checks in 1941, 389 in 1942, 375 in 1943, 465 in 1944, and 291 in the 
first eight months of 1945, covering transactions similar to those con- 
cerning which he had already testified. Testifying further in more 
detail as to the above checks, plaintiff stated that while all checks were 
signed in his name, part of them were signed by his wife. "It is just a 
question of whether I was there." 

And the record shows that the parties stipulated that the checks of 
S. R. Ireland issued from September, 1940, to September, 1945, may be 
correctly summarized as being principally for the following: Farm 
supplies, farm machinery, cattle, livestock, fertilizer, seed, feed, gro- 
ceries, gasoline, oil, labor, auto and truck and tractor supplies, parts and 
repairs, lumber and building supplies, and material for home and farm 
dwellings and buildings, weekly settlements for labor on farm, final 
settlements with tenants, payment of notes to bank, payments to Land 
Bank, settlement for farm products, loans, cash, etc. 

Plaintiff also identified various notes executed by him for loans, and 
in relation to other business transactions in connection with the opera- 
tion of his farm in the years 1941, 1942, 1943, 1944 and 1945, and 
various other notes executed by him and his wife jointly for loans in 
the same years, as to all of which plaintiff testified that these notes repre- 
sent business transactions for the purpose of carrying on operations on 
his farm and on that of his wife. And, speaking of notes given in 1943, 
plaintiff testified: "Whether originals or renewals, I paid them, and 
that was part of my carrying on my farming operations and trans- 
actions for 1943 . . . having borrowed the money from both banks, it 
lvas deposited in the Bank of Mt. Olive from time to time and paid off 
with proceeds of the crop, all that we borrowed, and all of the notes 
show that after they were borrowed 1 later went back and paid them"; 
and that notes given in 1945 have been paid. 

Plaintiff also identified two financial statements made by him to the 
Bank of Mt. Olive in connection with loans from the bank. One dated 
21 April, 1941, showing as liabilities '(Notes payable to Bk. $300.00; 
Mortgages on 565 a. to F L Bk.-$8000.00, and Ket Worth $28,800.00, 
exclusive of $6,000.00 as life insurance," and the other dated 16 Decem- 
ber, 1943, showing as liabilities "Notes payable to Bank, $500.00; Accts. 
payable to various $350.00; Mortgages on 800 a. Fed. Land Bk. 
$1,500.00; Net Worth $36,550.00," exclusive of life insurance as an asset. 

Plaintiff also identified applications to W m  Price and Rationing 
Board signed by him and by his wife in 1942 and 1943 for gasoline for 
use in operation of automobile, truck and tractor in connection with 
farm operations-it being stated in the application of his wife, among 
other things, that husband, "due to his physical condition . . . has to use 
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it everywhere, even to go around the farms . . . He's Assistant Regis. 
Draft  Board, Piney Grove, and Judge of Elections, Piney Grove. These 
are just samples of necessary trips known . . .," and that the mileage 
on this vehicle last thirty days is 1,200 miles. 

Further the testimony of plaintiff, in connection with the business 
transactions to which the checks and notes relate, reveals his varied con- 
tinuous activities, duties and accomplishments in the operation of his 
farm and that of his wife, among others: That while on account of his 
physical condition he had difficulty in  walking and in getting in and out 
of his automobile. he could and did drive his automobile as well as his 
truck, but that on long trips he usually had someone to drive for him; 
that in making purchases and in selling livestock, marketing eggs, 
tobacco, cotton and other farm products, in attending sales in stockyard 
a t  Goldsboro and tobacco market, in conducting financial transactions, 
and i n  transacting various other business matters pertaining to the 
operation of his farm, plaintiff made numerous trips to Goldsboro, 
Mt. Olive, Faison, Clinton, Lumberton and other places; that (quoting 
him) ('Sometimes I did not attend the sales in  stockyard at Goldsboro 
but as a rule I went to buy or sell"; that in 1941, 1942, 1943, 1944 and 
1945 he "sometimes regularly attended" the tobacco market in Lumber- 
ton where "we sell." 

Plaintiff further offered testimony of numerous persons who expressed 
opinion that from their knowledge and observation of him, he has not 
been able since 9 September, 1940, to carry on regularly the duties of a 
farmer. These witnesses further gave testimony that plaintiff, who 
studied agriculture at  State College, has a bright and excellent mind, 
and is a man of good character, fine intelligence, and scientific knowledge 
and ability, and is a good business man and a good executive. 

And plaintiff further offered evidence tending to show many activities 
of his wife in carrying on and sharing the duties and responsibilities of 
their farm operations. 

The court, having overruled its motion for judgment as of nonsuit 
a t  the close of plaintiff's evidence, defendant, preserving exception 
thereto, offered evidence as follows : (1 ) The bank ledger sheets, the 
checks, notes, financial statements, and applications for gasoline, identi- 
fied by plaintiff, as hereinabove set forth, and (2) oral testimony tending 
to show activities of plaintiff in connection with his farming operations 
since 1940, and as to his mental alertness and ability to direct farming 
operations and arrange for financing of same. 

Motion of defendant for judgment as of nonsuit at close of all the 
evidence was overruled, and defendant excepted. 

I t  being agreed that the court might answer the third issue as a 
matter of law, dependent upon the jury's answer to the first two issues, 
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the case was submitted upon these issues, which the jury answered as 
shown : 

"1. Has the plaintiff, Samuel R. Ireland, since September 9,. 1940, 
been totally and permanently disabled by bodily injury or disease so that 
he is and will be permanently, continuously and wholly prevented thereby 
from performing any work for compensation, gain or profit, and from 
following any gainful occupation? Answer : Yes. 

"2. Did the plaintiff, Samuel R. Ireland, submit to The Mutual Life 
Insurance Company of New York, prior to the institution of this action, 
due proof of total and permanent disability as provided by the terms 
of his policies ? Snswer : Yes. 

"3: I f  so, what amount is plaintiff entitled to recover of the defend- 
a n t ?  Answer: Full amount due under policies with interest." 

From judgment for plaintiff on verdict rendered, defendant appeals 
to Supreme Court and assigns error. 

P. D. Herring and Faircloth & Faircloth for plaintiff, appellee. 
Varser, McIntyre d2 Henry and Louis W .  Dawson for defendant, 

appellant. 

WINBORKE, J. This question is decisive of this appeal: I s  the evi- 
dence, offered upon the trial below, taken in the light most favorable to 
plaintiff, as must be done in considering motion for judgment as in case 
of nonsuit, sufficient to support an affirmative answer to the issue as to 
whether plaintiff "has become totally and permanently disabled by bodily 
injury or disease, so that he is, and will be permanently, continuously 
and wholly prevented from performing any work for compensation, gain 
or profit, and from following any gainful occupation," that is, within 
the express provisions of the policies upon which suit is based ? A nega- 
tive answer comes from the decisions of this Court in these cases: 
Buckner v. Ins. Co., 172 N .  C., 762, 90 S. E., 897; Thigpen v. Ins. Co., 
204 N .  C., 551, 168 S. E., 845; Boozer v. Assurance Society, 206 N. C., 
848, 175 S. E., 175; Hill v. Ins. Co., 207 N.  C., 166, 176 S. E., 269; 
Carter v. Ins. Co., 208 N. C., 665, 182 S. E., 106; Whiteside v. Assur- 
ance Society, 209 N .  C., 536, 183 S. E., 754; Lee v. Assurance Society, 
211 N. C., 182, 189 S. E., 626; Mertens v. Ins. Co., 216 N. C., 741, 
6 S. E. (2d), 496; Medlin v. Ins. Go., 220 N .  C., 334, 17 S. E. (2d), 
463; Jenkins v. Ins. Co., 222 N.  C., 83, 21 S. E. (2d), 832; Ford v. Ins. 
Co., 222 N.  C., 154, 22 S. E. (2d), 235. 

Thus in keeping with these decisions defendant's exception to the 
refusal of its motion, at the close of all the evidence, for judgment as 
in case of nonsuit is well taken. And in riew of the pronouncements 
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so recently made by this Court in these cases, further treatment of the 
subject here would be unnecessarily repetitious. 

I t  is sufficient to say that as plaintiff has agreed, so shall he be bound. 
Even though there is much opinion evidence as to plaintiff's physical 
disability, the facts remain, as revealed by his own testimony, that 
through the years he has been actively engaged continuously in business 
transactions of various kinds in connection with the operation of his 
farm and that of his wife. These negative total and permanent dis- 
ability within the meaning of the provisions of the policies upon which 
he sues. Adverting to a similarly factual situation in  the Thigpen case, 
supra, Brogden, J., aptly said: "The law is designed to be a practical 
science, and i t  would seem manifest that a plain, everyday fact, uncon- 
troverted and established, ought not to be overthrown by the vagaries 
of opinion or by scientific speculation." 

The present case is distinguishable in factual situation from those in 
this line of cases: Lee v. Ins. Co., 188 N.  C., 538, 125 S. E., 186; Brin- 
son v. Ins. Co., 195'N. C., 332, 142 S. E., 1 ;  BuZZuck v. Ins. Co., 200 
N.  C., 642, 158 S. E., 185 ; Smith  v. Assurance Society, 205 N. C., 387, 
171 S. E., 346; Misskelley v. Ins. Co., 205 N. C., 496, 171 S. E., 862; 
Guy  v. Ins. Co., 206 N. C., 118, 172 S. E., 885; Leonard v. Ins. Co., 
209 N.  C., 523, 183 S. E., 723; 8. c., 212 N. C., 151, 193 S. E., 166; 
Fore v. Assurance Society, 209 N. C., 548, 184 S. E., 1 ; Blankenship 2%. 

Assurance Society, 210 N. C., 471, 187 S. E., 59. 
The judgment below is 
Reversed. 

J. C.  WELCH. JR., v. WACHOVIA BANK & TRUST COMPANY, ADMINIS- 
TRATOR, D. B. N., C. T. A,, OF THE ESTATE OF J. C. WELCH, SR., DECEASED, 
AKD as TRUSTEE UXDER THE WILL OF THE SAID J. C. WELCH, SR., ALLIE 
WELCH FOISTER, LEN.4 WELCH PENNY AND HER HUSBAND, GEORGE 
T. PENNY; AND ELIZABETH WELCH BURCHFIELD AND HUSBAND, 
D. C. BURCHFIELD; WILLIAM T. FOISTER AND THOMAS W. FOIS- 
TER, MINOR, AKD J. A. CANNON, JR., GUARDIAN AD LITEM OF THOMAS 
W. FOISTER, MINOR. 

(Filed 22 May, 1946.) 

1. Trusts § 14: Executors and Administrators § 10- 

The will in suit set up a trust and named an executor and executrix 
to handle the estate, giving them or  the survivor of them the power to sell 
or improve unproductive real estate, to invest the personalty or the pro- 
ceeds of sale of realty in Government bonds or in the improvement of 
realtx. in their discretion, with provision that upon the death of either, 
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the powers therein delegated should be exercised by the survivor, and 
upon the death of both, the trust should terminate and the corpus divided. 
Held: The powers conferred by the will were personal and discretionary. 

Where the powers conferred upon the executor or trustee named in a 
will a re  personal and discretionary, such powers, a s  a general rule, cannot 
be exercised by a substitute or successor, nor can the court appoint another 
in  the event of the death, incompetency or other failure of the designated 
person. 

3. Same: Wusts § 30- 

The will in this case set up a trust and conferred personal and discre- 
tionary powers upon the executor and executrix named therein, with pro- 
vision that upon the death of both of them the corpus should be divided 
among named beneficiaries. The executrix died, and the executor was 
removed for cause. Held: Since the powers cannot be exercised by a 
substitute or successor, the removal of the executor has the same effect 
in regard to the trust as  though he had died, and the trust is terminable. 

4. Trusts § 29- 

Where a will sets up  a trust and provides that the net income should 
be divided anlong named beneficiaries, and upon the termination of the 
trust, the corpus divided among them, without limitation over, held the 
death of a beneficiary terminates the trust as to her share, and such share 
descends to her heirs a t  law. 

The will in suit set up a trust and provided that the net income should 
be divide0 among testator's wife and children, and upon termination of 
the trust upon the death of both trustees that a second trust with a corpo- 
rate  trustee be set up for the share of one daughter, A, and the balance 
of the corpus divided among the other children. There was no provision 
for any limitation over. Held: Upon the death of one of the children 
without issue, "A" took her pro rata  part by inheritance unaffected by 
the second trust. 

APPEAL by  defendant, Wachovia B a n k  and  T r u s t  Company, Adminis- 
t ra to r  d. b. n., c. t. a., of t h e  estate of J. C. Welch, Sr., deceased, f r o m  
h'ettles, J., a t  F e b r u a r y  Civil Term,  1946, of GUILFORD (Greensboro 
Divis ion) .  

Civil action for  terminat ion of testamentary t rus t  a n d  f o r  final settle- 
ment  of administration of estate of J. C. Welch, Sr., deceased, t o  which 
defendant  Wachovia B a n k  and  T r u s t  Company, as  administrator  d. b. n., 
c. t. a., of estate of J. C. Welch, Sr., deceased, and  as  Trustee under h i s  
las t  will  and  testament, by permission of court  filed cross action f o r  
declaratory judgment, as  t o  questions of l a w  as  hereinafter  shown, upon  
which cross action t h e  case was heard  and  determined i n  Superior  Court.  
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WELCH v. TRUST Co. 

The cause coming on for hearing the court found, and all the parties 
admitted substantially these pertinent facts as alleged in the cross action 
aforesaid : 

I. That J. C. Welch, Sr., of Guilford County, North Carolina, died 
on 19 July, 1920, leaving a last will and testament, which was duly 
probated and recorded in said county on 14 August, 1920, pertinent 
portions of which are as follows: "After payment of my just debts and 
funeral expenses, I declare that my property shall be managed and dis- 
posed of as hereinafter directed : 

"1. I constitute and appoint my wife, Mary Welch, and my son in 
law, George T. Penny, executor and executrix respectively of this my 
last will and I give them, or in case of the death of either of them, the 
survivor, full power and authority to manage, invest, reinvest and to sell 
both real and personal estate by public auction or by private sale and 
to convey the same by such deeds or other instruments as may be neces- 
sary to present the legal title thereto . . . 

"3. I direct that my said executrix and executor or either of them 
shall collect all interest and other income after paying all expenses, 
properly chargeable to income, to pay over the balance or net income 
in monthly payments as follows : (1) one-sixth to my wife, Mary Welch, 
during her natural life and at her death the said one-sixth shall be paid 
equally to all of my children or their representatives. (2) One-sixth to 
my daughter, Lena E. Penny. ( 3 )  One-sixth to my daughter, Ruth 
Welch. (4) One-sixth to my daughter, Lizzie Welch. (5)  One-sixth 
to my wife, Mary Welch, for the use and benefit of my son, J. C. Welch, 
Jr., during his minority and to my son, J. C. Welch, Jr., I direct the 
said one-sixth to be paid after his arriving a t  his majority and there- 
after. (6) The remaining one-sixth I direct to be paid to my daughter, 
Allie Foster, wife of J. T. Foster, during her natural life, to her sole 
and separate use and upon her individual receipt, to be free from the 
control, interference, direction or debts of her husband and at the death 
of my said daughter, Allie Foster, I direct that the said one-sixth income 
shall go to and be paid to the children of my said daughter, Allie Foster, 
but if she dies leaving no children or issue of such, then her share shall go 
and be paid in equal shares to her mother, if living, and her brother and 
sisters or their heirs. 

"4. I direct that in the management of my estate that my executrix 
and my executor or either of them shall improve or sell all of the unpro- 
ductive real estate in their, his or her sound discretion and with the 
proceeds from such sale either improve such real estate as seems best or 
invest the same in Government Bonds. 

"It is my desire and I so direct that all personal property of which I 
shall die possessed shall be invested either in Government bonds or in 
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the improvement of my real estate. It is my intention and direction 
that my estate be managed as above outlined during the life or lives of 
my executrix or executor and at the death of either of them that the 
powers herein enumerated shall be exercised by the survivor. At the 
death of both my executrix and executor, it is my desire and I do direct 
that my estate be divided into five equal shares and that one share each be 
given to my daughters, Lena Welch Penny, Ruth Welch and Lizzie 
Welch and to my son, J. C. Welch, Jr., the remaining share of one-fifth 
I direct to be paid over to the Wachovia Bank & Trust Company, 
Winston-Salem, North Carolina, as Trustee, to be held in  trust and 
invested and the net income derived therefrom to be paid over semi- 
annually or more frequently if practicable to my daughter, Allie Welch 
Foster, during her natural life, to her sole and separate use and upon her 
individual receipt to be free from the control, interference, direction or 
debts of her husband and a t  the death of my daughter, dll ie Foster, the 
said income from the said one-fifth share shall be paid to the child or 
children of my said daughter until the youngest child arrives at  the age 
of twenty-one years, at  which time the said share of one-fifth, discharged 
of all trust, shall go and be paid to the child or children of my said 
daughter, Allie Foster, but if she die leaving no child or children or an 
issue of such, then the said share of one-fifth shall go and be paid in 
equal shares to my daughters, Lena E. Penny, Ruth Welch, and Lizzie 
Welch and to my son, J. C: Welch, Jr., or their heirs." 
11. That a t  the time his will was made and executed, and a t  the 

time of his death, J. C. Welch, Sr., had a wife, Mary F. Welch, a minor 
son, J. C. Welch, Jr., and four daughters, Lena E. (Welch) Penny, Ruth 
Welch, Elizabeth (Lizzie) Welch, now Elizabeth Welch Burchfield, and 
dllie Welch Foister; that J. C. Welch, Jr., was not of age and was 
inexperienced and untried in business affairs; that the four daughters 
likewise were young and had no business training; that testator had two 
sons-in-law, J. T. Foister and George T. Penny, the former being "non 
grata persona," and the latter being "highly regarded and esteemed by 
the testator as an experienced, able and successful business man . . . 
and . . . had the trust and confidence of said testator," and testator 
"had great confidence and trust in his wife . . ., who was acquainted 
with his affairs to a considerable extent, and aware of his desires and 
wishes in respect of his estate." 

111. That Mary F. Welch and George T. Penny duly qualified as 
Executrix and Executor of the said will of J. C. Welch, Sr., on 14 
-lugust, 1920, and entered upon the execution of the said will and of the 
trust therein set forth. 

IT. That Mary F. Welch died on 12 September, 1933, and George T. 
Penny was removed as Executor of the will of J. C. Welch, Sr., by order 
of Clerk of Superior Court of Guilford County, on 7 December, 1935. 
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V. That, in the order removing George T. Penny as aforesaid, 
"defendant, Wachovia Bank and Trust Company, was appointed Admin- 
istrator de bonis non, cum testamento annexo of said estate, and was 
clothed and vested with all the powers, duties and authority set out in 
said will of J. C. Welch, Sr., deceased, and vested in it by law," and 
thereupon said Bank and Trust Company duly qualified and has since 
been acting as such administrator, and discharging the duties charged 
upon the executrix and executor by said last will and testament, and 
holds the assets of said estate, which principally consists of improved 
productive business real estate. 

VI. That Ruth Welch, one of the five children, and a beneficiary 
under the will of J. C. Welch, Sr., died intestate on 19 October, 1933, 
without issue and without ever having been married, leaving as her only 
heirs at  l a v  her brother, J. C. Welch, Jr., and sisters, Allie Welch 
Foister, Lena Welch Penny and Elizabeth Welch Burchfield, the re- 
maining four beneficiaries mentioned in item four of the will. 

VII .  That since the death of Nary F. Welch, the widow, and of 
Ruth Welch, the daughter, occurred prior to the appointment and quali- 
fication of Wachovia Bank and Trust Company, as administrator d. b. n., 
c. f .  a., of said estate, and since J. C. Welch, Jr., is now of full age, the 
said administrator d. b. n., c. t. a., has been paying the net income of the 
estate in monthly payments of one-fourth each to Lena Welch Penny, 
Elizabeth Welch Burchfield, Allie Welch Foister and J. C. Welch, Jr. 

V I I I .  That at  the time of the removal of George T. Penny as execu- 
tor, as above stated, the estate was considerably in debt, and embarrassed 
by mortgages, delinquent taxes and street paving assessments, but by 
careful and prudent management of the administrator d. b. n., c. t. a., 
the remaining properties of the estate, of the estimated value of $225,000 
in real estate, $4,200 in  United States Government Bonds of various 
kinds, and $6,000 in cash, have recently become free from encumbrances ; 
and that all acts and things done by the administrator d. 6. n., c. t. a., 
have been in good faith, and with consent and at request of beneficiaries, 
~ h o  thereby have benefited and profited. 

IT;. That in view of the foregoing facts, these questions have arisen 
relative to the construction and legal effect of certain of the provisions. 
devises and trusts contained in item four of the will: 

"(a) Whether under the intent and meaning of said will the legal 
effect of the removal of the surviving executor named in said will, 
George T. Penny, was equivalent to the natural death of the said George 
T. Penny, and, therefore, whether the first of the trusts, which is men- 
tioned in Items Third and Fourth of said will, is presently terminable, 
and whether the shares of said Lena Welch Penny, Elizabeth Welch 



362 I N  T H E  SUPREME COURT. [226 

Burchfield and J. C. Welch, Jr., are now vested in them free of said 
trusts. 

"(b) Whether the death of said Ruth Welch had the effect of termi- 
nating the said trust of Items Third and Fourth as to her share and 
interest. 

('(c) Whether the share of Ruth Welch, deceased, upon the termina- 
tion of the first trust (either as to her share by her death or as to the 
whole trust estate by the removal of said George T. Penny, as Executor) 
should be divided equally among her brother and sisters, to wit, the said 
Lena Welch Penny, Elizabeth Welch Burchfield, J. C. Welch, Jr., and 
Allie Welch Foister, or whether the portion of Allie Welch Foister of 
said Ruth Welch's share should be added to the one-fifth (v5) of said 
estate directed to be paid over to Wachovia Bank & Trust Company, as 
Trustee under the last section of Item Fourth of said will of .J. C. 
Welch, Sr., deceased." 

I n  respect of the foregoing questions the court concluded as matters 
of law : 

"1. Under the intent and meaning of said  ill of J. C. Welch, Sr., 
deceased, the trust vested therein in the said surviving executor, George 
T. Penny, was personal to said George T. Penny; that the legal effect 
of the removal of the said surviving executor, George T. Penny, is equiva- 
lent to the natural death of said George T. Penny under the intent and 
meaning of said will; and that the first of the trusts set up in said mill, 
which is mentioned in Items Third and Fourth of said will, is presently 
terminable, and the shares of Lena Welch Penny, Elizabeth Welch 
Burchfield and J. C. Welch, Jr., are now available to them upon demand 
upon said Wachovia Bank & Trust Company, Administrator d. b. n., 
c. t. a. 

''2. That the death of said Ruth Welch, one of the devisees and bene- 
ficiaries under said will, as well as the removal of said George T. Penny 
as surviving executor, had the effect of terminating the said trust in 
Items Third and Fourth as to her share and interest; that the share and 
interest of said Ruth Welch, deceased, in said estate now vests in her 
surviving brother and sisters, to wit, J. C. Welch, Jr., Lena Welch 
Penny, Elizabeth Welch Burchfield and Allie Welch Foister, share and 
share alike under the pertinent statutes governing the estates of persons 
dying intestate in North Carolina. 

"3. That the portion of Allie Welch Foister derived as aforesaid of 
said Ruth Welch's the decedent's, share under said testator's will is not 
affected by the trust set up in the said will for the original share of said 
Allie Welch Foister in the will of said J. C. Welch, Sr., deceased, and 
the said Allie Welch Foister is entitled to have her proper and equal 
portion of the share of Ruth Welch, deceased, under said will paid and 
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delivered to her absolutely, free and discharged of the said trust pro- 
vided in said will for her original one-fifth (%) share of said estate of 
J. C. Welch, Sr., deceased. 

"4. That the Wachovia Bank & Trust Company, as Trustee under the 
last section of Item Fourth of said will of J. C. Welch, Sr., deceased, is 
authorized to hold and retain the original one-fifth (1,) share of Allie 
Welch Foister to  be held in  trust in accordance with the terms of the last 
portion of Item Fourth of said will." 

5. That all parties are bound and concluded by the acts and things 
done by defendant Wachovia Bank and Trust Company, as administrator 
d. b. n., c. t. a., in the administration of the provisions of the will of 
J. C. Welch, Sr., and that upon accounting and distribution of the 
property and funds of the trust estate as above authorized, i t  shall be 
discharged and acquitted of any and all further liability in  connection 
with the administration of said trust estate, except as to the remaining 
trust for the benefit of Allie Welch Foister, as above set forth. 

Judgment was thereupon entered in accordance with the above con- 
clusions of law. 

Defendant Wachovia Bank and Trust Company, administrator d. b. n., 
c. t. a., of the estate of J. C. Welch, Sr., excepts to conclusions of law 
1, 2 and 3, and to the signing of the judgment, and appeals to the 
Supreme Court. 

C'lifford Frazier  for plaintif f ,  appellee. 
R u p e r t  T .  P ickens  for defendant ,  appellant.  

WINBORNE, J. The exceptions to the conclusions of law, assigned by 
appellant as errors in the judgment below, raise several questions-the 
primary one being whether the powers vested in the executrix and the 
executor, or the survivor of them, under the provisions of the will of 
J. C. Welch, Sr., are personal to, and discretionary with them. I f  so, 
whether such powers may be exercised by an administrator de bonis  non ,  
cum t e s tamenfo  annexo. As to these the ruling of the court below seems 
to be in accord with ~ e r t i n e n t  legal principles. 

The powers of an executor, or trustee, are personal in their relation to 
him when the testator or trustor manifests an intention that, under no 
circumstances, should such powers be exercised by anyone else. 54 Am. 
Jur., 221, 232, Trusts, sections 281, 292. Whether the powers are per- 
sonal in character is to be ascertained from a consideration of the will 
as a whole, and from the nature and objects of the trust created thereby, 
in the light of surrounding circumstances. 54 Am. Jur., 231, 232, 
Trusts, sections 291, 292. 
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The powers of an executor, or trustee, are discretionary when they 
cannot be duly exercised without the application of a certain degree of 
prudence and judgment. Black's Law Dictionary. If the executor, or 
trustee, can decide to exercise or not to exercise, within his discretion, 
powers given to him, the powers are discretionary. 54 Am. Jur., 231, 
Trusts, section 290. 

Thus when the provisions of the will of J. C. Welch, Sr., are consid- 
ered in the light of these principles of law, i t  is clear that the powers 
conferred upon the executrix, his wife, and the executor, his son-in-law, 
in whom he T V ~ S  well pleased, or the survivor, are personal to them, and 
to be exercised in their discretion. The provisions directing (1) that in 
the management of his estate his executrix and his executor or either of 
them "shall improve or sell all of the unproductive real estate in their, 
his or her sound discretion, and with the proceeds from such sale either 
improve such real estate as seems best or invest same in  Government 
Bonds," and (2) "that all personal property . . . shall be invested in 
Government Bonds or in  the improvement of my estate," coupled with 
the expressed intention and direction "that my estate be managed as 
above outlined during the life or lives of my executrix or executor and 
at  the death of either of them that the powers herein enumerated shall be 
exercised by the survivor," and that "at the death of both my executrix 
and executor, it is my desire and I do direct that my estate be divided, 
etc.," indicate the testator's personal confidence in the sound judgment 
and discretion of his named executrix and executor, or of the survivor, 
and his trust in their exercise of the discretionary powers enumerated, 
but to continue only so long as the survivor should live. 

And it is a general rule of law that purely personal and discretionary 
powers of an executor or trustee cannot be exercised by a substitute or 
successor, nor can a court appoint another in the event of the death, 
incompetency, or other failure of the designated person. 54 d m .  Jur., 
106, 221, Trusts, sections 122, 281. R e  Doe's Will, 232 Wis., 34, 285 
N. W., 764, 126 A. L. R., 926. This principle is recognized in this 
State by opinions in these cases : Y o u n g  v. Y o u n g ,  97 N.  C., 132, 2 S. E., 
78; Creech v. Grainger ,  106 N.  C., 213, 10 S. E., 1032; M c A f e e  .t.. 

Green,  143 N.  C., 411, 55 S. E., 828; T r u s t  Co.  v. Drug  Co., 217 N.  C., 
502, 8 S. E. (2d), 593. 

\ ,  

I n  the Y o u n g  case, supra,  this headnote epitomizes the principle, 
"Where a power is to be exercised entirely at the discretion of the donee 
of the power, courts of equity have no jurisdiction to force him to act, 
and if he has died without exercising the power, they cannot confer it 
upon a trustee appointed by the court." 

Also, in the Creech case, supra,  the Court held that trusts personal to 
and discretionary with the executor became extinct at his death, and 



N. (2.1 SPRING TERM, 1946. 365 

could not be judicially ~rolonged and vested either in the administrator 
c. t. a. or in  a substituted trustee. 

S n d  in  the Trust Co. case, supra, the Court held that the power given 
to an  executor, exercised as such or only as trustee, in the event of death 
or removal of trustee, passes by virtue of statutes-(now G. S., 28-24, 
and G. S., 28-97)-to and is exercisable by the administrator with will 
annexed, "unless i t  clearly appears that the executor named is made the 
donee of a special trust, given by reason only of peculiar or special 
confidence in  him, or that the testator by the language of the will defi- 
nitely limited the exercise of the power to the person named as executor." 

Therefore, in the present case, the executrix having died, and the 
surviving executor having been removed for cause, the personal confi- 
dence imposed by the testator had run its course and spent its force, just 
as effectively and completely as if the survivor had died, and the trust 
created came to an end. 

Appellant next challenges the ruling of the court that the death of 
Ruth Welch, one of the devisees and beneficiaries under the will of J. C. 
Welch, had the effect of terminating the trusts in  items three and four 
as to her share and interest in the estate, and that such share vested in 
her surviving brother and sisters. However, i t  is conceded in brief of 
appellant that if the removal of the surviving executor had the effect of 
terminating the trust, and that consequently the time has arrived for 
dividing the estate as directed in  the will, the second conclusion of law, 
and the portion of the judgment based thereon, are correct. Nevertheless, 
see Baker v. McAden, 118 N. C., 740, 24 S. E., 531; and Fisher v. Fisher, 
218 N .  C., 42, 9 S. E. (2d), 493. The Baker case, supra, is very similar 
to the one in hand. There the Court held that the death of a beneficiary 
terminated the trust as to her share in the estate. And in the Fisher 
case, supra, i t  is held that in such event, there being no limitation over, 
title would descend to heirs at law of the beneficiary. 

Lastly, the appellant challenges the correctness of the third conclusion 
of law which holds that the portion of the Ruth Welch share of the 
6. C. Welch estate, which her sister Allie Welch Foister inherited from 
her, is not affected by the provisions of the trust which J. C. Welch, Sr., 
set up in his will for Allie Welch Foister, and that she, dllie Welch 
Foister, is entitled to receive same freed and discharged of the provision 
of the trust so set up by J. C. Welch, Sr., in his will. .I reading of the 
mill clearly shows that the trust set up by him for his daughter Sllie 
Welch Foister is well defined, and that in no view does i t  affect anything 
Allie Welch Foister takes from her sister by inheritance. 

The judgment is 
Affirmed. 
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R. C. REDWINE : CLARA CLODFELTER ; BESSIE WALTON ; CHARLES 
R. REDWINE, IXDIVIDEALLY AND AS EXECUTOR AXD TRUSTEE; DAVID T. 
REDWINE, INDIVIDUALLY AND AS EXECUTOR AND TRUSTEE; H. 0. CLOD- 
FELTER, INDIVIDUALLY AXD AS E~EOUTOR AND TRUSTEE; CASSIE RED- 
WINE;  HAZEL H. REDWINE; ALDA REDWINE; R. E. WALTOS; 
HATTIE REDWINE ; HENRIETTA CLODFELTER ; CATHERINE 
CLODFELTER : SARAH ZACHARY : MARTHA REDTVINE : WILLIAM 
ZBCHBRY ; MILDRED DINWIDDIE ; J. D. REDWINE. JR. ; EDGAR L. 
DINWIDDIE AND CATHERINE REDWISE v. ROBERT F. CLOD- 
FELTER ; DAVID CLODFELTER ; PATRICIA ANS WALTON ; BETTY 
WALTON; JERRY WALTION; MOLLIE WALTON; THE UNBORK ISSUE 
OF CHARLES R. REDWIKE; THE UNBORN ISSUE OF DAVID T. RED- 
WIXE ; THE UNBORN ISSUE OF CLARA CLODFELTER; AND THE UKBORN 
ISSUE OF BESSIE WALTON. 

(Filed 22 hIa5. 1946.) 

1. Appeal and  E r r o r  5 4Oa- 

An exception to the signing of the judgment presents the single question 
whether the court correctly applied the law to the facts found. 

2. Executors and  Administrators 5 24- 

Family agreements for the settlement of holm fide disputes and contro- 
versies in regard to estates, not involving the rights of infants, when 
approved by the court, are  valid and binding, and when fairly made, are 
favorites of the law. 

Where there is a testamentary trust and the rights of infants are 
affected : (1) A family agreement will not be allowed to amend, defeat, 
or revoke the trust, but will be approved only to  preserve the t rust ;  ( 2 )  
The rule that the law looks with favor an family agreements does not 
prevail, but the maxim applies that equity looks with a jealous eye on 
contracts materially affecting the rights of infants and tha t  their welfare 
if the guiding s ta r  in determining its reasonableness; ( 3 )  The trust mill 
not be modified on technical objections, but there must be some exigency, 
contingeiicy, or emergency which makes action of the court indispensable 
to the preservation of the trust and the protection of the infants. 

4. Same--Approval of family agreement held without error upon facts 
found i n  this case. 

The findings of fact by the court disclosed the following situation: The 
will in question set up a trust with provision for the payment of income 
to designated beneficiaries and the division of the corpus to the children 
of the named beneficiaries upon the death of their parent. Some of the 
beneficiaries were preparing to file in good faith a caveat to litigate bonn 
fide disputes. The result of such litigation would be uncertain and such 
litigation would be long. c o s t l ~  and ~ o u l d  tend to disrupt and divide the 
family. The adult beneficiaries reached an agreement for  the clistributioll 
of the estate, which agreement prorided for setting aside a sum in trust, 
income of I\-hich to accumulate and become a part of the principal, for the 
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benefit of the ultimate takers, in an amount estimated to net them np- 
proximately as much as they monld receive under the original trust. 
Infants i ? ~  esse and in posse were made parties and duly represented by 
guardians ad litem. Held: The trial court had discretionary power to 
approve the family settlement and its judgment approving and directing 
the execution of the agreement is affirmed. 

APPEAL by defendants from Olive, Special Judge ,  at April Term, 1946, 
of DAVIDSON. 

Petition for approval of a family settlement of a controversy respect- 
ing an estate devised in  trust and for instructions. 

On 28 September, 1945, J. D. Redwine died leaving a last will and 
testament in which he devised the bulk of his estate, of the net value of 
approximately $115,000, in trust. He  directed his trustees to pay (1)  
One-sixth of the income of the trust estate to the two children of a 
deceased son until their 45th birthday when they were to receive the 
principal. Each was to draw $3,000 on his 35th birthday and a like 
amount on his 40th birthday; ( 2 )  One-sixth of said income to his son, 
R. G. Redwine for life, with provision for maintaining a minimum 
monthly payment; at his death one-sixth of the principal was to be dis- 
tributed among his named grandchildren; and ( 3 )  The balance of the 
income to each of four other children, one-fourth (one-sixth of the total) 
to  each during his or her life. Upon the death of any one of said chil- 
dren one-sixth of the principal estate was to be paid over to the children 
of such child. 

Certain of the children became dissatisfied. I n  respect thereto the 
court made the following finding, to wit: 

"That one of the heirs, R. G. Redwine, has threatened and intended to 
file a caveat to the will of J. D. Redwine; that the said R. G. Redwine 
has employed some, and retained other, attorneys to represent him in 
said proceeding; that said attorneys have actually prepared the necessary 
papers to  begin said proceeding; that some 44 substantial and highly 
regarded citizens of Davidson County have signed a paper indicating 
that they would give testimony favorable to the caveator; that the 
Executors have employed attorneys and have made arrangements to 
employ other attorneys in the event said caveat is filed; and that some 
of the other heirs, devisees and legatees have indicated that when said 
caveat is filed that they mould become caveators. The Court finds as 
facts that the disputes involved in the threatened litigation are bona fide 
disputes, the parties thereto making adverse contentions in good fai th;  
that the determination of the rights of the parties by litigation would be 
long, expensive and wasteful; that the result of a trial in the Superior 
Court would be uncertain; that the losing parties would doubtless appeal 
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to the Supreme Court; that further trials might be necessary before 
reaching a conclusion of the litigation; and that said will is ambiguous 
and would be difficult to administer without frequently resorting to the 
courts for judicial interpretation and construction, thereby creating 
additional expense against the estate." (Finding of Fact No. IX.) 

(( That if said caveat proceeding were begun, it would act as a constant 
barrier to the establishment of family peace: that the trial of said case 
~vould doubtless attract wide attentioi Lnd publicity and would tend to 
expose to the public gaze intimate family affairs which should be guarded 
within the family circle; that such a trial would further disrupt and 
tend to destroy the peace, honor and dignity of the family, resulting in 
the embarrassment and humiliation of the members thereof; and that 
such a trial would plunge the family into litigation which would doubt- 
less extend for a long period of time and be attended with an enormous - A 

amount of expense, uncertainty and risk, thereby either defeating or 
seriously jeopardizing said trust." (Finding of Fact No. X.) 

When it became apparent that long and costly litigation over the 
validity of the will was imminent, members of the family sought an 
amicable and friendly adjustment of the family differences and a-settle- 
ment of the estate acceptable to all. The conferences which followed 
resulted in a family agreement executed by all the adult children and 
grandchildren, parties in interest, both those who are immediate bene- 
ficiaries under the trust and ultimate takers. 

The trust agreement provides that $40,000 shall be set apart and 
invested by the trustees for the use and benefit of the five sets of grand- 
children named in the will, to be paid one-fifth to each set upon the 
death of their parent, child of testator. The income is to accumulate 
and become part of the principal estate. The balance is to be divided 
as provided in the agreement. I t  is estimated that the principal and 
income of this trust, when subject to disbursement, will net the ultimate 
takers approximately as much as they would receive under the original 
trust. 

Thereupon the executors, joined by all the adult parties in interest, 
instituted- this action to obtain the approval of the proposed family 
settlement. All the issue, of the children of testator, in esse and in posse, 
are made parties defendant and are duly represented by guardians 
ad Zitem. 

k t  the hearing the court below, after finding the material facts, con- 
cluded : 

"That under the circumstances now existing, the Court finds that the 
settlement herein proposed is for the best interest of all the parties, 
including all the present, prospective and contingent beneficiaries; that 
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such settlement would prevent dissipation and waste and would more 
nearly accomplish the primary objectives and effectuate the real inten- 
tions of the creator of said trust than could be hoped for by a rejection 
of said settlement and a relegation of the parties to a bitter family strife 
and long drawn out litigation; that the trust created by the testator should 
be modified according to the exigencies of the situation; and that if the 
creator of said trust had anticipated such exigencies that he would 
approve said modification." 

I t  thereupon entered its decree approving the proposed settlement, 
adjudging that it is binding upon all parties in interest, including all 
infants both in esse and in, posse, and directing the executors to make 
settlement of the estate in accord therewith. The guardians ad l i t e m  
excepted and appealed. 

Cli f ford Braz ier ,  P a u l  G. S toner ,  D o n  A. Walser ,  a i d  Charles  W .  
M n u z e  for plaintif fs,  appellees. 

M c C r a r y  (e. D e L a p p  for P. V .  Cri tcher ,  guardian ad l i t e m  for i n f a n f  
defendan f s  i n  esse. 

J .  L e e  W i l s o n  for T u r n e r  S. W a l l ,  ,Tr., guard ian  ad l i t em for i n f a n t  
cleftwdan f s  i n  posse. 

BARXHILL, J. The only exception in the ~ecord  is to the signing of 
the judgment. This exception presents the single question whether the 
facts found by the court are sufficient to support the judgment, or, stated 
differently, whether the court correctly applied the lam to the facts found. 
R a d e r  v. C'oach Co., 225 N.  C., 537; P o x  v. Mil l s ,  Inc., 225 N .  C., 580; 
L e e  v. Board  of A d j u s t m e n t ,  ante ,  107; King v. R u d d ,  ante ,  156; S h u f o r d  
11. Bui ld ing  d L o a n  Asso., 210 N. C., 237, 186 S. E., 352. 

"Family agreements looking to the advantageous settlement of estates 
or to the adjustment of family differences, disputes or controversies, 
when approved by the court, are valid and binding. They are bottomed 
on a sound public policy which seeks to preserve estates and to promote 
and encourage fanlily accord. Spencer  v. McCleneghan ,  202 X. C., 662, 
163 S. E., 753; In r e  Es la te  of W r i g h t ,  204 N.  C., 465, 168 S. E., 664; 
Reyno lds  zl.  Reyno lds ,  208 X. C., 578, 182 S. E., 341; B o h a n n o n  v. 
T r o t m a n ,  214 N.  C., 706, 200 S. E., 852; Schouler, Wills, Executors and 
Administrators (6d), see. 3103." P i s h  v. H a n s o n ,  223 N.  C., 143, 25 
S. E. (2d). 461; B a i l e y  c. X c L a i n ,  215 N.  C., 150, 1 S. E. (2d), 372. 
When fairly made they are favorites of the law. T i s e  1, .  H i c k s ,  191 
N. C., 609, 132 S. E., 560; Bohannon v. T r o f m n n ,  s u p m ;  I n  r e  W i l l  o f  
X c L e U a n d ,  207 N.  C., 375, 177 S. E., 19. 
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When, however, the settlement relates to a testamentary trust and 
the rights of infants are affected the following basic legal considerations 
are controlling : 

(1) The will creating the trust is not to be treated as an instrument 
to be amended or revoked at the mill of devisees or to be sustained sub 
mod0 only after something has been sweated out of i t  for the heirs at  law. 
Bailey v. McLain, supra. The power of the court is exercised not to 
defeat or destroy the trust but to preserve it. Cutter c. Trust CO., 213 
N. C., 686,197 S. E., 542; Penick v. Bank, 218 X .  C., 686,12 S. E. (2d), 
253; Dufy v. Dufy, 221 N. C., 521, 20 S. E. (2d), 535. 

(2) The rule that the law looks with fayor upon family agreements 
does not prevail when the rights of infants are involved. A court of 
equity looks with a jealous eye on a contract that materially affects the 
rights of infants. Their welfare is the guiding star in determining its 
reasonableness and validity. I n  re Reynolds, 206 N. C., 276, 173 S. E., 
789. 

(3) A court of equity mill uot modify or permit the modification of 
a trust on technical objections, merely because its terms are objectionable 
to interested parties or their welfare will be serred thereby. I t  must 
be made to appear that some exigency, contingency, or emergency has 
arisen mhich makes the action of the court indispensable to the preserva- 
tion of the trust and the protection of infants. Reynolds v. Reynolds, 
supra; Cutter v. Trust Co., supra; 65 C. J., 683, see. 549. 

Weighing the facts found in the light of these considerations we are 
of the opinion that they are fully sufficient to sustain the decision of the 
court below. 

There was an  impending caveat, based on substantial evidence, which 
would disrupt the family and, in all probability, involve long, costly, 
and asset-consuming litigation. This created an exigency not contem- 
plated by the testator mhich seriously affected the welfare of the infants 
and threatened to impair materially, if not to destroy, their inheritance. 
The interested parties reached an agreement, the terms of which satisfied 
the demands of the dissident children and at  the same time preserved the 
trust to the extent that the infant parties will finally realize benefits sub- 
stantially equal to those accruing under the original devise. 

The trial judge, exercising the judicial discretion of a chancellor in 
the supervision of trusts and estates of infants, approved the settlement 
and directed its execution. The discretion was his. No cause for dis- 
turbing his decree is made to appear. Hence the judgment is 

Affirmed. 
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STATE HIGHWAY C PUBLIC WORKS C'OMMISSIOS OF NORTH CARO- 
LINA. AR- AGESCY OF THE STATE O F  CAROLINA. r. DIAXOSD 
STEAMSHIP TRANSPORTATIOK CORPORATION. 

(Mled 22 Xay, 1946.) 
1. Trial § 22a- 

On motion to nonsuit the evidence must be considered in the light most 
favorable to plaintiff, and plaintiff i s  entitled to the benefit of every fact 
and inference of fact reasonably deducible therefrom. 

2. Negligence § la- 
Actionable negligence is the failure to perform some duty which under 

the circumstances one owes to another, which failure results in injury to 
the latter. 

8. Pilots § 2- 

d contract under which a pilot mounts the bridge and is in complete 
command of a vessel in its maneurers up a navigable stream, notwith- 
standing a tng is  used in addition to the vessel's own power, is not merely 
a contract of towage but also of pilotage, and the pilot is an independent 
contractor. 

4. Master and Servant § 12;- 

A contractee may be held liable for a negligent injury to property of a 
third person in the performance of the work by an independent contractor 
if the injury is  the result of the contractee's own negligence or its own 
negligence co-operates with that of the independent contractor. 

3. Pilots 5- 

A ship owner in employing a pilot for  a maneuver up  a navigable stream 
is  under duty to exercise due care to avoid injury to others which can be 
reasonably foreseen, and in the discharge of this duty, to  advise the pilot 
of dangers clue to faulty maneuverability of the vessel of ~ r h i c h  i t  had 
knowledge and of which the pilot is apparently unaware. 

6. Same- 
While the owner of a vessel has the right to  assume that a pilot is  

familiar with the river and its waters and has knowledge of vessels of 
ctandard types, in this case a turret type vessel, i t  may not assume knowl- 
edge on the part of the pilot of peculiarities and faulty equipment not 
common to all vessels of the type, importing danger in the navigation 
contracted for. 

7. Same--Evidence that vessel had peculiarities not comnlon to all of its 
type, and inferences of defective equipment held sufficient for jury on 
question of negligence of owner in failing to warn pilot. 

This action was instituted by the State Highway and Public Works 
Commission to recover damages resulting from the collision of a ressel 
with the fender piling of a dravbridge. The vessel was being maneurered 
upstream under a contract of pilotage, the pilot nsing R tug in addition 
to  the vessel's own power. Tbe vessel was turret type, with old type fore 
and a f t  compound engine. There was testimony that this type ressel is 
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awlrward and hard to handle. Plaintiff introduced the testimony of 
experienced pilots to the effect that  they had handled this particular 
vessel and that she was hard to manage and would take unexpected sheers. 
T'he pilot in charge testified that  the collision occurred when the vessel 
took a n  unexpected sheer to the left, that  he immediately ordered the 
helm put hard to the right, that when the ressel did not respond he 
ordered the engine reversed, but that  he did not feel the engine or rudder 
take hold and that  the vcqsel hi t  the fender piling "before the wheel had 
turned over." The pilot further testified that  he had not been told the 
vessel was hard to  manage and that  if he  had been so a d ~ i s e d  he would 
have used another tug af t  which would have avoided the sheer. Held: 
Considering only plaintiff's eridence in the light most favorable to it ,  
there is some evidence that the vewel had peculiarities not common to 
all of its type which caused i t  to he particnlarly difficult to  manage, and 
also evidence from which i t  may be inferred i t  had defective equipment, 
and therefore the eridence should have been submitted to the jury on the 
question of the owner's negligence in  failing to  war11 the pilot of such 
peculiarities which imported danger under the circumstances. 

8. Pilots § 3- 

The authority of the master of a ~ e s s e l  is not in complete abeyance 
while the pilot is in the discharge of his functions, and he is under duty 
to give timely warning when he is aware that the ship is being operated 
in a manner likely to cause injnry to third persons. 

9. Pilots § 5- 
The presumption of negligence arising when a vessel strikes a stationary 

object is not applicable against the owner when the maneuver is under 
the control of a pilot. 

10. S a i n c  
The owner of a ship is not under duty to equip i t  with engines capable 

of counteracting a n  unexpected action on the part of the pilot in time to 
avoid injury to the property of third persons. 

11. Appeal and Error § 4Oi- 
In  determining an exception to the granting of defendant's motion to 

noiisnit the province of the Supreme Court is solely to determine n-hether 
there is sufficient evidence to  carry the case to the jury. 

12. Limitation of Actions § 16- 

Upon motion to nonsuit for that  plaintiff's cause is barred by a speci- 
fied statute of limitations, the burden is on plaintiff to show that its action 
mas begnil n-ithin the time allowed by lam. 

13. Limitation of Actions 3 11- 
Where plaintiff shows that shortly after the collision, proceedings were 

instituted in admiralty in the United States District Court, in which i t  
was ordered that all suits arising out of the collision be stayed, that plain- 
tiff filed its claim therein. and immediately after i ts  claim was dismissed 
in the United States Court for want of jurisdiction, i t  instituted this 
action, plaintiff's evidence is sufficient to  overrule the motion to nonsuit 
on the ground of the bar of the statute of limitations. G. S., 1-23 and 1-25. 
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APPEAL by plaintiff from Williams, J., a t  December Term, 1945, of 
NEW HANOVER. Reversed. 

This was an  action to recover damages for injury to the State Highway 
bridge spanning the Cape Fear River, near Wilmington, alleged to haye 
been caused by the negligence of the defendant in the movement of it3 
steamship Severance. 

The former appeal in  this case, reported in  225 N. C., 198, involrecl 
only a question of service of process. On the tr ial  follopring i t  was not 
controverted that  in  attempting to pass through the draw the ship col- 
lided with the fender piling erected in connection with the drawbridge, - - 

causing damages to structures in the amount of $9,950. This occurred 
23 November, 1940. 

The  lai in tiff's evidence tended to show that the defendant desiring 
to move the ship from the anchorage basin in  Wilmington to Navasea, 
several miles up  the Cape Fear River, to unload a cargo of sulphur. 
requested the assistance of R.  R. Stone, trading as Stone Towing Line. 
Pursuant thereto F. G. Dosher, a licensed pilot and docking master for 
Stone, "was sent to the Severance to accompany her up the river, and 
had complete charge of her navigation." I11 connection with the opera- 
tion Mr. Dosher used a Tug Stone No. 6, placed ahead of the Severatace 
with a hawser running from the stern of t'he Tug to the bow bits of the 
Severance, 125 to 150 feet, but the ship moved under her own power. 
Dosher went on the bridge a t  11 a.m., ordered anchor heaved up  and 
caused the ship to move on her way. The State Highway bridge ma< 
about a mile up  stream. The width of the draw mas 120 feet and the 
channel before reaching the draw was 175 to 200 feet wide. There was 
little wind, the tide was near low, water slack. There had been a f r ebh~ t  
up river, but i t  had passed. The ship was 366 feet long and 53 feet 
beam. As the ship approached the dram, at speed of two miles per hour, 
and about the length of the hawser away, i t  suddenly sheered to the left. 
As soon as the pilot saw the bow going that  may he had the h e h i  put 
hard right, but she did not respond and then he ordered the engine 
reversed, but "did not feel the engine or rudder take hold or start to pull 
back a t  all. The ship had hit the fender before the wheel ever turned 
over." I t  was then too late to use anchors, and the qhip crashed into 
the fender piling. The Tug, ~vhich was 85 feet long, 200 horsepower. 
observing the direction of the ship, attempted to pull i t  out of the sheer, 
but was unable to do so and the line parted. The ship struck the pilings. 
received a hole in her bottom, and sank, but mas later raised. 

I t  appeared that  the ship was on old English built vessel, turret type. 
with old type fore and aft compound engine. Dosher testified, "When 
you reverse the engine before the engine will take hold to go astern i t  is 
necessary to rock that  lever several times to pick up the water on the 
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wheel. I t  is a slow acting ship, sev6ral minutes slower than up-to-date 
engines. Neither the captain nor any member of the crew advised me it 
was equipped with this kind of an engine until afterward." Dosher had 
never piloted that type of vessel before. He  said he knew she was a 
turret type ship but not her maneuverability; that he had heard since 
that they are clumsy, sluggish, slow handling ships; did not know its 
engine was the rocker type until afterward, and had not heard the 
Xeverance was.a cranky ship. H e  further testified that if the captain 
had told him she r a s  a cranky ship he woqld have used two tugs instead 
of one. By having a tug on the starboard quarter as well as the Stone 6 
on the bow the sheer would have been prevented. These tugs when it 
started to sheer would have kept her straight and prevented the sheer. 

The witness Debnam, an experienced master and pilot, testified he 
knew the Severance and had docked her many times; that she was a very 
old boat of an unusual type known as a turret ship; that "the Severance 
with a very small rudder, an old type ship, a w k ~ ~ a r d ,  lazy, loggish-will 
not respond at times to what we expect." 

Witness Cudworth, an  experienced tug master and tug pilot, who had 
navigated the Severance on a few occasions, testified he found her a 
lazy, sluggish, loggy ship in maneuvering and steering; that she had 
taken different sheers at  different times while he was navigating her; 
that on several occasions he had to drop anchor to break the sheers; 
that he had asked to be relieved of piloting the Secerance because she 
was an awkward ship to handle. 

Witness Peders testified that he piloted the Severance in and out of 
Charleston and up the Cape Fear River from the bar to Wilmington, and 
had difficulty in steering her. H e  said it was impossible to keep her 
straight, there was no way of telling when she was going to take one 
of those sheers; that he did not know what sort of steering apparatus 
she had; knew she had chains leading aft of the quarters. He further 
testified that when she arrived in Wilmington he made the statement - 
she was the hardest steering ship he had ever known. "If there are any 
peculiarities general to the turret type vessel I don't know them." "It 
was impossible to keep her straight on her course." Witness Keith 
testified, in corroboration, that Capt. Peders said after he came off the 
Severance the dav before the collision, "She was one of the meanest damn 
.hips he ever piloted on to handle or steer." 

Summons in this action was issued 26 January, 1944. The defend- 
ant pleaded the statute of limitations. I t  was made to appear, however, 
that shortly after the collision the owner of the cargo laden on board 
the Severance and the present defendant Diamond Steamship Transpor- 
tation Corporation filed libel in admiralty in personam in the U. S. 
District Court against R. R. Stone, trading as Stone Towing Line. 
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The owner of the Tug Stone 6 intervened on a petition for limitation of 
liability. Thereupon i t  was ordered by the court that the institution 
and prosecution of all suits be stayed except in that proceeding, and 
directed that a monition issue against all persons claiming damages for 
injury to property occasioned by the collision, and citing them to present 
all claims to an appointed commissioner. The notice was served 011 

plaintiff. The restraining order restrained the institution of any claim. 
suit or legal proceeding of any nature whatsoever in respect to any 
damages or injuries to property or destruction claimed to have arisen 
out of or resulted from or connected with the collision aforesaid, ulltil 
the hearing and determination of the proceedings in the District Court. 
The plaintiff herein filed its claim for damages to the bridge against 
both the defendant and Stone. Thereafter in January, 1944, the U. S. 
Court entered an order disnlissing the claim of the plaintiff, on the 
ground that the damage claimed was for an injury to a land structure 
and not within the jurisdiction of the U. S. Court in admiralty. There- 
upon summons in this action in Superior Court of New Hanooer County 
issued 26 January, 1944. 

The defendant offered no evidence. 
At  the conclusion of plaintiff's evidence defendant's motion for judg- 

ment of nonsuit was allowed, and from judgment dismissing the action. 
plaintiff appealed. 

George B. P a t t o n ,  General Counsel;  and  Isaac C. Wright, ,Specin7 
Counsel ,  for plaint i f f ,  appellant.  

Roun t ree  & Rountree  for defendant ,  appellee. 

DEVIN, J. The plaintiff, appellant, assigns error in the ruling of the 
trial court in allowing defendant's motion for judgment of nonsuit at 
the close of the plaintiff's evidence. The motion was based on two 
grounds, (1) that the plaintiff's evidence was insufficient to show negli- 
gence on the part of the defendant, and (2)  that plaintiff's action was 
barred by the statute of limitations, G. S., 1-52. 

1. Determination of the propriety of the motion on the ground of 
failure of proof requires that the evidence offered be considered in the 
light most favorable for the plaintiff. On demurrer to the evidence the 
plaintiff is entitled to the benefit of every fact and inference of fact 
pertaining to the question involved which reasonably may be deduced 
from the evidence. Plurnidies v. S m i t h ,  222 N.  C., 326, 22 S. E. (2d), 
713. 

Applying this rule the decision depends on whether there was any sub- 
stantial evidence, competent to be considered, of negligence on the part 
of the defendant proximately causing or contributing to the injury 
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alleged. Of primary significance in the law of negligence is the failure 
to perform some duty which under the circumstances one olTes to another 
as result of which the latter sustains an injury. As was said in Rich- 
mond v. Warren, 307 Mass., 483: "There can be negligence only with 
relation to a duty to exercise care." 

Out of the circumstances shown by the evidence in this case certain 
relationships and corresponding duties and obligations are made to 
appear. 

The movement of the steamship Severance which collided with plain- 
tiff's structures was controlled by Mr. Dosher, the docking master and 
pilot employed by the Stone Towing Line. The contract by which the 
services of Dosher were engaged was not merely a contract of towage 
but also of pilotage. As such, Dosher was in complete command of the 
navigation of the ship. I n  undertaking at  the request of the defendant 
to pilot the ship up the river and through the draw of the highway 
bridge, Dosher, representing the Stone Towing Line, was exercising an 
independent employment. The West Eldara, 104 F. (2d), 670; Young 
7). Lumber Co., 147 N. C., 26, 60 S. E., 654. H e  testified he had full 
charge of the maneuver, and there is no evidence the defendant had right 
to  or exercised control over the steering and handling of the vessel on 
this occasion. The Oregon, 158 U. S., 186; Union Shipping and Trading 
Co. v. U. S., 127 F. (2d), 771. But the employment of an independent 
contractor did not absolve the-defendant of liability if the injury com- 
plained of was proximately caused by its own negligence, or its own 
negligence co-operated with the negligence of the independent contractor. 
27 A. J., 509; 30 A. L. R., 1508; 44 8. L. R., 962. The doctrine of the 
employer's non-liability for the acts of an independent contractor does 
not apply when the circumstances are such as to impose a duty on the 
part of the employer to exercise due care to avoid injury. Evans v. 
lkmber Co., 174 N.  C., 31, 93 S. E., 430; Davis v. Summerfield, 133 
N. C., 325, 45 S. E., 654. The employer is answerable for injuries 
occasioned by nonperformance of duties which are incidental to the work 
and which have not devolved upon the contractor; or where the employ- 
er's negligence co-operates with that of the contractor, Hunter v. R. R., 
152 N. C., 682, 68 S. E., 237; or where the employer's act or failure to 
act was negligent when tested by the standard of reasonable care, Bening- 
Itof v. Futterer, 176 Ill. App., 579, 30 A. L. R., 1508; or he has fur- 
nished dangerous appliances for the use of the contractor. Brady v. Jay, 
111 La., 1071. Notwithstanding the employment of a licensed and expe- 
rienced pilot, it was d l  obligatory upon the defendant, in the perform- 
ance of its duty to exercise due care to avoid an  injury to others which 
reasonably could have been foreseen, to advise the pilot of dangers in the 
movement of so large a ship through a narrow draw, dangers due to 



N. C.] S P R I N G  TERM, 1946. 377 

faulty maneuverability, of which it had knowledge and of which the 
pilot was apparently unaware. 

While the defendant had the right to assume that the pilot was famil- 
iar with the river and its waters, and also that he knew how to handle 
and steer turret type vessels, it could not, under the circumstances here 
appearing, reasonably impute to the pilot knowledge of the peculiarities 
and faulty equipment of the Severance, which imported danger when 
navigated in  narrow waters, peculiarities which were not common to all 
vessels of that type. 

I n  view of the unpredictable tendency of the ship to sheer and the diffi- 
culty of keeping her on her course, together with the unfamiliarity of the 
pilot with these characteristics, the evidence would seem to furnish the 
basis for the imposition of a duty on the defendant, before attempting to 
move the ship through the draw, to advise the pilot of these circum- 
stances, so that he might take measures to execute the maneuver with 
safety. He  testified if he had been told she was a cranky ship he would 
have used another tug in the manner described, and thus prevented the 
sheer. There is evidence that turret type vessels as a rule were awkward, 
slow and loggish, but there is some evidence here that the tendency of the 
ship suddenly to change direction without apparent reason was peculiar 
to the Severance. The pilot who brought her up the Cape Fear River 
from the bar to Wilmington characterized her as the hardest steering ship 
he had ever known. I n  his picturesque language, '(she was one of the 
meanest damn ships he ever piloted on to handle or steer." Another pilot 
who had had experience with her had asked to be relieved of handling 
her. The testimony of the d o t  on the occasion of the collision that the 
failure of the ship to respond to the helm, or the engine to take hold 
upon his order to reverse, would seem to  suggest the inference of defec- 
tive equipment or fault in the defendant's engine room. The plaintiff's 
evidence, which alone we are considering, does not warrant the definite 
conclusion as a matter of law that the collision was solely due to the 
negligence of the pilot. 

The authority of the master of a vessel is not in complete abeyance 
while a pilot is in the discharge of his functions. Union Shipping & 
Trading Co. v. U. S., supra. The ship owner is not exempt from liability 
where his negligence or that of his agent proximately contributes to the 
injury, Matheson v. Norfolk & North American Steamshipping, 7 3  F. 
(2d), 177; and where the master is aware that under the direction of 
the pilot the ship is being operated so that it will likely cause injury to 
another, a duty devolves upon the master to give timely warning. Jure 
v. United Fruit C'o., 6 F. (2d), 6 ;  The Gypsum King, 279 F., 297. The 
ship owner has the duty to take measures which are apparently necessary 
to prevent injury which in the exercise of due care could have been fore- 
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seen. Robins Dry Dock LE' Repair Co. v. Xavigazione Libera Triestina, 
32 F. (2d), 209 ; Orhanovich v.  Steam T u g  America, 4 F., 337. 

The principle that the collision between a vessel in motion and a sta- 
tionary object raises the presumption of negligence applies to the one in 
control of the movement, and, in the absence of evidence that defendant 
was in actual control of the navigation of the Severance a t  the time of 
the collision, this rule does not aid the plaintiff here. T h e  Cromwell, 
259 F., 166; C. S. v. Xorfolk-Berkley Bridge Corp., 29 F. (2d), 115. 
Xor may i t  be said that i t  was the duty of the owner to equip its ship 
with engines capable of such quick action as to be able to counteract 
unexpected action on the part of the Towing Company's pilot. Calzn- 
car0 v.  Planet S .  S. Corp., 31 F. (2d), 885. 

We think there was some competent evidence to support the plaintiff's 
allegation of negligence on the part of the defendant in  the respects 
pointed out, and that the plaintiff was entitled to have its case submitted 
to the jury under appropriate instructions. I n  discussing the effect of 
pertinent portions of the testimony offered by plaintiff, we express no 
opinion as to the credibility of the testimony or the weight to be given 
it. Our only province in  the premises is to determine whether there be 
competent evidence sufficient to carry the case to the jury, under the rule 
in this jurisdiction. 

We note that in  the U. S. District Court in the case in  which the 
owners of the Severance and of the cargo sought recovery against R. R. 
Stone, trading as Stone Towing Line, the decision in  favor of the defend- 
ant was reversed on appeal by the Circuit Court of Appeals, Fourth 
Circuit ( T h e  Severance, 152 F. [2d], 916). I n  the opinion in that case 
by Circuit Judge Dobie it is said: "Appellees attempt to explain the 
collision on the ground that the Severance was a cranky vessel and diffi- 
cult to handle, that her engine response was faulty and her steering gear 
defective. We are not impressed by these contentions. . . . The testi- 
mony of Captains Dosher, Peders and Cudworth is far  from convincing. 
This was more than offset by the testimony of the officers and crew of the 
Severance." I t  will be noted that this decision was based on testimony 
heard in the Federal Court and not on that appearing in the record here, 
and that in that jurisdiction in admiralty the court determined the facts 
without a jury. Here we consider only the question whether there was 
any competent evidence of negligence on the part of the ship owner, the 
defendant here. 

2. Ender the pleadings the burden was on the plaintiff to show that 
its action xvas begun within the time allowed by law. This, we think, 
it has done by showing that shortly after the i ~ j u r y  was sustained i t  was 
enjoined by the G. S. Court from proceeding except in that jurisdiction; 
that it there filed its claim, promptly, against this defendant; that as 
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soon a s  i ts  claim was  dismissed f r o m  t h a t  court f o r  want  of jurisdiction 
(Louis-Dreyfus v. Pa te rson  Steamships, 4 3  F. [2d], 824), it caused 
summons t o  issue i n  the  present action on  the  same claim. 

W e  t h i n k  under  t h e  rule  i n  this jurisdiction based upon  our  statutes, 
G. S., 1-23 a n d  1-25, t h e  plaintiff's action was brought i n  t ime and  was 
n o t  bar red  by  t h e  s tatute  of limitations. Blades v. R. R., 218 N. C., 702, 
1 2  S. E. (2d) ,  553;  H a r r i s  v. Davenport,  132 N. C., 697 ,44  S. E., 406. 

F o r  the reasons stated we th ink  t h e  motion f o r  the  judgment of nonsuit 
was improvidently allowed, and  t h a t  t h e  judgment of dismissing t h e  
action m u s t  be 

Reversed. 

MRS. PEARL M. REA, ADMINISTRATRIX OF THE ESTATE OF JOYCE REA. 
DECEASED, v. SAMUEL S. SIMOWITZ, J. S. SIMOWITZ. BERSARD 
SIMOWITZ AND ISRAEL D. SHSPIRO,  PARTNERS TRADING AND DOISG 
B u s r ~ ~ s s  U X D ~  THE FIRM NAME OF NATIOYAL EXPRESS,  AKD 

ROBERT WILLIAMS. 

(Mled 22 May, 1946.) 
1. Death § 8- 

The measure of damages for wrongful death is the 11rer;ent T-alne of the 
accumulations of the income which would have been derived from the 
person's own exertions after deducting the probable cost of his own living 
and ordinary expenses, based upon the person's life expectancy. 

While the rule of admeasurement of damages for wrongful death ic 
more difficult of application in the case of an infant under ten gears of 
age, since the mortuary tables do not afford evidence of life expectancy 
of one so young, the rule is the same, and the expectancy of life may be 
determined by the jury upon consideration of the evidence of the consti- 
tution, health and habits of the infant under proper instructions from the 
court. G. S., 8-46. 

3. Appeal and Error § 38- 

Appellant has the burden not only to show error but also that the 
alleged error was prejudicial to the extent that  the verdict of the jury 
was probably influenced thereby. 

4. Appeal and Error 39e: Death 8- 

This action was instituted to recover damages for nrongful death of n 
child nine years of age. For the purpose of illustrating the rule for the 
admeasurement of damages. the trial court used the figures 30 and 20 in 
referring to the life expectancy, but properly charged the jury to deter- 
mine the life expectancy from the evidence of the constitution, health, 
habits, etc., of the child. Held: While the use of defiuite figures for the 
purpose of illustrating the use of the rule is not approred. construing the 
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charge as a whole, the use of the illustrations is not held pr~judicinl 
upon the record in this case. 

3. Damages § 1 4 -  

The action of the trial court in offering to reduce the rerdict, if agreed 
to, for the purpose of putting an end to the case, does not amount to a 
finding that the verdict was excessive, is not an abuse of discretion, and 
is not held for error. 

APPEAL by defendants from Hamilton, Special Judge, at  January 
Term, 1946, of MECKLENBURG. N O  error. 

This was an action for damages for wrongful death of plaintiff's intes- 
tate, alleged to have been caused by the negligence of the defendants in 
the operation of a motor truck. 

This case was here a t  Fall Term, 1945, and is reported in 225 Pa. C., 
575, where the pertinent facts are stated. h new trial was awarded for 
error in the judge's instructions to the jury on the issue of damages. 

On the second trial the defendants admitted negligence, and only the 
issue as to the amount of damages was submitted to the jury. Exception 
was noted to the following portion of the judge's charge : 

"There is no yardstick by which, with any degree of accuracy, any 
jury can measure the value of a human life. A jury can do only as men 
of prudence and of discretion and conlnlon sense and reason are supposed 
to do: Consider the life itself, the age of the life before decease, the 
probability of fair development leading to prolonged life, and the conse- 
quences flowing from such developments of a natural life. The law, in 
effect, says that where a human life has been lost as a result of the 
actionable negligence of another person, the measure of damages is the 
present value of the pecuniary worth of the life of the deceased, to be 
ascertained by determining the probable net gross income of that life 
from his or her own labors or exertions, and by deducting from that 
probable cost of l i~+ig and probable expenditures, and then estimating 
what is the reasonable value, present value, in dollars and cents of the 
accumulations resulting from that net gross income after those deduc- 
tions of probable cost and probable expenditures. And those things yon 
would ascertain and estimate on the basis of life's expectancy. That's a 
Yery material element which would enter into your computations and the 
estimates and ascertainments, the probable length of prolonged life of 
the one whose life has been taken. As I started to say before, as simply 
as I can state the rule it would be to say that where it is in evidence, 
as in this case, that the age of the deceased is definite and certain, you 
first would consider how much longer, in all probability, that life would 
have been extended or prolonged, or what was the reasonable expectation 
of prolonged life. I f  in your fair judgment you should determine that 
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the fair and reasonable expectancy would be fifty years, then, of course, 
your computations would be based upon a probably greater net gross 
income than if you should fairly ascertain that the probabilities were 
that the life would be extended-not fifty, but only twenty years. But 
after that has been fairly determined, then you would consider hour 
much would have been the income from the labors, the exertions of the 
person, that is, the net gross income during the period of life, and then 
from that you would deduct what you'd find to be the probable reasonable 
cost of living, and the probable (personal) expenditures other than the 
cost of living, and deduct those things from what you fairly find to be a 
net gross income, and then figure the value in present-day terms of 
dollars and cents, as of the time of your computations." 

The jury answered the issue in the sum of $15,000, and from judgment 
on the verdict, the defendants appealed. 

G. T .  Carswell and John  M. Robinson for plaintiff. 
Jones & Xmathers for defendants. 

DEVIX, J. Upon the admission that the negligence of the defendants 
proximately caused the death of the plaintiff's intestate, the trial below 
resolved itself into an inquiry of damages. 

The plaintiff's evidence, which was uncontradicted, tended to show that 
intestate was a girl nine years of age; that she was a normal healthy 
child, bright and intelligent; regular in her attendance at  school, happy 
and unusually attractive; of normal physical development for her age, 
and slightly above the average in size. No  evidence of expectancy accord- 
ing to any mortuary table was offered. 

Our statute, G. S., 28-174, permits the recovery for wrongful death 
of such damages as are a fair and just compensation for the pecuniary 
injury resulting from such death, and the measure of damages has been 
declared to be the present value of the accumulations of income which 
would have been derived from the person's own exertions, after deducting 
the probable cost of his own living and ordinary expenses, based upon 
the person's life expectancy; that is, for the period it is determined he 
would have continued to live if his life had not been cut off by the de- 
fendants' wrongful act or neglect. Gurley v. Power Co., 172 N. C., 690, 
90 S. E., 943; Purnell v. R. R., 190 N. C., 573, 130 S. E., 313; Carpenter 
T .  Power Co., 191 N. C., 130, 131 S. E., 400; Coach Co. v. Lee, 218 
N. C., 320, 11 S. E. (2d), 341. While the application of this rule 
necessarily involves an element of speculation, it affords the only avail- 
able method for determining just compensation for the pecuniary injury 
to his estate resulting from the person's death, or as it has been expressed 
"the reasonable expectation of pecuniary advantage from the continued 
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life of the deceased." Kesler v. Smi th ,  66 N.  C., 154. But the difficulty 
i n  determining fair and just compensation for the pecuniary injury 
increases when we consider the question of damages for the wrongful 
death of a child. This was expressed by Douglas, J., in Russell v. 
Steamboat Co.. 126 N. C.. 961. 36 S. E.. 191, where it was said: "We , # 

see no distinction in the law, nor reason for distinction, between the 
death of a child and of an ad&. The measure of damage's is the same, 
but we frankly admit that the difficulty of its application is greatly 
increased in the case of an infant. Still, the jury must do the best they 
can, taking into consideration all the circumstances surrounding the life 
that is lost, and relying upon their common knowledge and common 
sense to determine the weight and effect of the evidence." 

I n  their brief the defendants apparently concede that the rule of 
damages laid down by the court in this action was substantially in accord 
with our decisions, but it is argued that i n  case of a child sufficient data 
is not available to justify application of the rule, and that in this case 
plaintiff did not off& any table of probable expectancy as a basis for the 
ascertainment of the amount of damages recoverable. However. as 

u 

pointed out by Justice Barnhill in  the former opinion, the tables set out 
in  G. S., 8-46, do not afford evidence of the life expectancy of a child 
under ten years of age. But said the Court: "This does not leave the 
plaintiff destitute of proof. The jury may consider evidence as to the 
constitution, health, vigor, habits, and the life of the deceased as a basis 
for determining her probable expectancy of life." 

On the argument the defendants further contended that when the 
trial judge, for the purpose of illustrating the rule, used the figures 
fifty and twenty in referring to life expectancy, the suggestion mas preju- 
dicial to the defendants. The judge said: "If in your fair judgment 
you should determine that the fair and reasonable expectancy would be 
fifty years, then, of course your computations would be based upon a 
probably greater net gross income than if you should fairly ascertain 
that the probabilities were that the life would be extended not fifty, but 
only twenty years. But after that (her life expectancy) has been fairly 
determined then you would consider how much would have been the 
income from the labors, the exertions of the person." 

And, again, in  the judge's final reference to this matter, he said : "So, 
gentlemen, even at the risk of redundancy or repetition, I remind you 
that you do have a right to consider the health of the child, its environ- - 
ment, her habits, the brightness or dullness of her mind, . . . consider 
all those things in determining the probable expectancy of life, that is 
how much longer she would or might have lived." 

I n  explaining legal principles tb a lay jury the trial judge's use of 
illustrations should be carefully guarded to avoid suggestions susceptible 
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of inferences as to the facts beyond that intended. And this Court has 
on occasion awarded new trials where illustrations or hypothetical refer- 
ences were deemed to constitute prejudicial error. ~ a i c e  v. Gzcy, 223 
K. C., 409 (414), 27 S. E. (2d), 117; 64 C. J., 556. 

Hou-ever, while this practice in  the presentation of questions to the 
jury is not approved, since it may afford opportunity for misunderstand- 
ing, under the circumstances of this case we do not regard the use of the 
language quoted as prejudicial or of such materiality as to require vacat- 
ing the verdict and judgment, and ordering another trial. I t  is an 
established rule of appellate practice that the burden is on the appellant 
not only to show error but also to show that he was prejudiced to the 
extent that the verdict of the jury was thereby probably influenced 
against him. Smith v. Steen, 225 N .  C., 644; Collins v. Lamb, 215 
N. C., 719. 2 S. E. (2d), 863; I n  re Ross, 182 N.  C., 477, 109 S. E., 365. 
The error must be '(material and prejudicial amounting to the denial of 
some substantial right.'' W i l s o n  v. Lumber Co., 186 N. C., 56, 118 
S. E., 797. 

Here the jury was instructed in effect that they must determine as 
best they could from the facts in evidence, which were recited, how much 
longer in  all probability the deceased would have lived. The jury is 
presumed to have been composed of men of intelligence and character, 
and capable of applying the principles of law to the facts as they found 
them. I t  is a matter of common knowledge that in recent years human 
life has been rendered less precarious and its span measurably increased. 
Even the Psalmist's suggestion of the limit of three score years and ten 
might be extended "by reason of strength." 

The jury had been instructed that their computation of the present 
value of the accumulation of net income, under the rule, should be based 
upon the life expectancy of the deceased, and we do not think they were 
influenced to the prejudice of the defendants by the suggestion, in illus- 
tration of the rule, that if they should determine the reasonable expec- 
tancy would be fifty years the computation would be based upon a prob- 
ably greater total of income than if the expectancy were only twenty 
years. This was in reference to a person nine years of age. 

Two juries have awarded damages for the untimely death of plain- 
tiff's intestate, a vigorous and healthy young girl, and we are not dis- 
posed to order another trial upon the exception to the charge which has 
been brought forward. 

The exception to the action of the judge in offering to reduce the ver- 
dict, if agreed to. for the purpose of putting an end to the case, may not 
be held for error. The offer not having been accepted by the defendants, 
judgment on the verdict was rendered. This could not be considered as 
a finding that the amount was excessive, or as an abuse of discretion. 

N o  error. 
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STATE v. DUR'CAN THOMAS. 

(Filed 22 May, 1946.) 
Criminal Law § 78- 

An exception to the charge for  failure to "charge the law mid facts 
relative to this case" is an unpointed broadside exception. 

APPEAL by defendant from Burney, J., at November Term, 1945, of 
HOKE. Motion to affirm the judgment allowed. 

The defendant was charged in two bills of indictment with receiving- 
stolen goods knowing them to have been stolen. From judgment upon 
verdict of guilty in both cases, the defendant appealed. 

Attorney-General McMullan and Assistant Attorney-General Rhodes 
for the State. 

Franklin S .  Clark and H.  S .  Kirkpatrick for defendant, appellant. 

PER CURIAM. The defendant's only exception was to the charge of 
the court for failure to "charge the law and facts relative to this case." 
As frankly admitted in defendant's brief this is unpointed broadside. 
Rawls v. Lupton, 193 N.  C., 428, 137 S. E., 175. The record shows the 
trial free from error. The Attorney-General moves in  this Court that 
the judgment below be affirmed. The defendant does not resist the motion. 

The motion is allowed, and the judgment 
Affirmed. 

STATE T. FRANK (F. P.) CLOUGI-I. 

(Filed 22 May, 1946.) 
Ckirninal Law 9 77a- 

Where the record fails to show the organization of the lower court and 
contains no indictment nor verdict, the appeal mill he dismissed on motion 
of the Attorney-General. 

APPEAL by defendant from Olive, Special Judge, at November Term, 
1945, of DAVIDSON. 

Criminal prosecution on charge of issuing checks in violation of the 
worthless check statute. 

The Attorney-General moved to dismiss for the reasons set forth in 
written motion filed. 



N. C.] SPRING T E R M ,  1946. 385 

d!forney-General  N c M u l l a n  and Assistant Attorneys-General Rhodes, 
X o o d y ,  and T u c k e r  for the State. 

Pnzd E. Raper  for defendant, appellant. 

PER CURIAM. T h e  organization of the court  below is  not  made to 
appear .  S. 2;. Golden, 203 N .  C., 440, 166 S. E., 311; S. v. J f c L a m b ,  
214 N. C., 322, 199 S. E., 81. N o  bill of indictment or t r i a l  in a n  infe- 
r ior  court  f r o m  which defendant appealed, vesting the  Superior  Cour t  
mith jurisdiction, is  disclosed. S. v. Patterson, 222 N.  C., 179, 22 S. E. 
(2d) ,  267. There is n o  verdict i n  the  record. Riggan T .  Harrison, 203 
N. C., 191, 165 S. E., 358; S. v. Golden, szrpra. T h e  nlotion of the 
Attorney-General t o  dismiss mus t  be allowed. 

Appea l  dismissed. 

R. I?. CROTTS A K D  G. L. CROTTS r. J. R. THOMAS A N I )  TVIFE. 
MRS. J. B. T H O X 4 S .  

( R l e d  22 May, 1946.) 
1. Seals § 4- 

Instruments under seal require no consideration to support them. 

2. Vendor and Purrhaser $j Ba- 
An option in a lease, which gives the lessee the right to purchase the 

leased premises a t  any time before the expiration of the lease, is a con- 
tinuing offer to sell on the terms set forth in thc option, and mny not bc 
withdrawn by the lessor within the time limited. 

3. Vendor and Purchaser 3- 

The lease is x sufficient consideratioil to support ~pccific lwformnncc 
of the option to purchase granted therein. 

4. Vendor and Purchaser 1Da- 

Where the purchaser is ready, able xiid milling to pay the price stipu- 
lated. and notifies the rendor of his election to exercise the option, the 
vendor i s  under duty to  prepare and tender goorl and sufficient cleed, and 
the purchaser is not required to tender the purchase price before delirerj- 
of the deed. 

5.  Vendor and Purchaser § % 

The option in suit described the locus i n  quo by metes r7nd boundh, c.011- 
taining "30 acres more or less," and pro~ided  for the payment of n stipu- 
lated price per acre. Held: The description was sufficiently definite, since 
in the event of any real controversy a s  to  the acreage contained therein 
the maxim id ccrtum est quod certwn reddi potesf applies, and upon 
tender by the purchaser of the purchase price fur 30 acres plus x sum to 
take care of any overage, the  vendor's contention that the acceptance n-as 
iiot in accord mith the offer is  untenable. 
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6.  Vendor and Purchaser $?j 7- 

Where ail option obligates the vendor to sell at a price to be agreed 
upon but not to exceed a stated sum, such sum may be accepted by the 
optionee as the purchase price without further negotiation. 

APPEAL by plaintiffs from Armstrong, J., at February Term, 1946, of 
STANLY. 

This is an action for specific performance. 
On 8 August, 1935, J. B. Thomas, who was then unmarried, leased to 

the plaintiffs for a period of ten years, beginning 1 January, 1936, for 
an annual rental of $200.00, a tract of land described by metes and 
bounds, situate in Stanly County near the City of Slbemarle, containing 
30 acres more or less. The lease provided for the rent to be payable 
$100.00 on or before 1 July, 1936, and $100.00 on or before the first days 
of January and July of each year thereafter, during the term of the 
lease. The rent has been paid through 1 July, 1945. 

The plaintiffs leased the property for the purpose of establishing and 
maintaining a golf course thereon. A golf course was laid out and used 
as such until about two years ago; when, on account of the war, it was 
discontinued temporarily. 

The lease contained an option in the following language : "It is under- 
stood and agreed and the said J. B. Thomas, party of the first part, does 
hereby specifically agree that at  any time after the signing of this inden- 
ture, during the term of this lease, that he will sell and convey by a good 
and sufficient deed the lands herein described to the parties of the second 
part, their heirs and assigns, at a price to be agreed upon, which price 
in no event shall be more than at  the rate of $150.00 per acre for said 
land and to the performance of this agreement, the said J. B. Thomas, 
party of the first part does hereby bind himself, his heirs, executors and 
administrators." 

The lease was executed under seal, duly acknowledged and recorded in 
the office of the Register of Deeds for Stanly County on 12 August, 1935. 

I n  April, 1945, the plaintiffs notified the defendants of their intention 
to exercise the option to purchase the property and on 7 July, 1945, the 
plaintiffs tendered $4,500.00 to the defendants as the purchase price of 
30 acres and an additional $750.00, to cover any excess in the acreage 
which might be determined by a survey. The defendants hare at all 
times refused to convey the property to the plaintiffs. 

At the close of plaintiffs' evidence, the defendants moved for judgment 
as of nonsuit. The motion was granted, and the plaintiffs appeal to t h ~  
Supreme Court, assigning error. 
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W. L. Mann, Helms & ~Wulliss, and Brown & Mauney for plaintiffs. 
Morton & Williams and R. L. Xmifh & Son for defendants. 

DEKKY, J. The plaintiffs challenge the correctness of his Honor's 
ruling in sustaining the defendants' motion for judgment as of nonsuit. 

The defendants contend the judgment below should be sustained for 
the following reasons : (1) The option was not supported by a considera- 
tion; (2)  the offer was withdrawn; (3) acceptance was not in accord 
with offer; and (4)  the option is too indefinite as to the sale price, to be 
enforceable. 

I t  is the law in this jurisdiction that instruments under ~ e a l  require 
no consideration to support them. Tkomnson G. Bescher, 176 N.  C., 622, 
97 S. E., 654; Samonds v. Cloninger, 189 N .  C., 610, 127 S. E., 706; 
Baskete.t-ia Stores, Inc., v. Indemnity Co., 204 N .  C., 537, 168 S. E., 822; 
Coleman v. Whisnant, ante, 258, 37 S. E. (2d), 693. "At common law 
a promise under seal, but without any consideration, is binding because 
no consideration is required in such a case, or, as is sometimes said, 
because the seal imports, or gives rise to a presumption of consideration. 
I t  has been said that the solemnity of a sealed instrument imports con- 
sideration or, to speak more accurately, estops a covenantor from denying 
a consideration except for fraud." 1 2  Am. Jur., 567, citing many author- 
ities, among them, Thomason c. Bescher, supra; 2 A. L. R., 626; Kaplan 
v. Suher, 254 Mass., 180, 150 N. E., 9, 42 A. L. R., 1142; and Storm v. 
U. S., 94 U. S., 76, 24 L. Ed., 42. 

I n  April, 1945, the plaintiffs informed the defendants of their inten- 
tion to exercise the option contained in the lease. The defendant, J. B. 
Thomas, at that time, informed the plaintiffs that he did not want to sell 
and that he would not make a deed for the locus in quo. 

An option in a lease, which gives the lessee the right to purchase the 
leased premises at any time before the expiration of the lease, is a con- 
tinuing offer to sell on the terms set forth in the option, and may not be 
withdrawn by the lessor within the time limited. The lease is a sufficient 
consideration to support specific performance of the option of purchase 
granted therein. Pearson v. Millard, 150 N.  C., 303, 63 S. E., 1053; 
Thomason v. Bescher, supra; Willard v. Taylor, 75 U. S., 557, I 9  
L. Ed., 501, 49 Am. Jur., 141, see. 120. Moreover, the real consideration 
in an agreement to convey land is the contract price. Ward v. Albertson, 
165 N.  C., 218, 81 S. E., 168. 

The third contention of the defendants is to the effect that since the 
locus in quo was described by metes and bounds as containing 30 acres 
more or less, the tender of $4,500.00 for 30 acres and $750.00 to cover 
any excess in the acreage which might be determined by a survey, the 
acceptance was not in accord with the terms of the option. There is no 
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merit in this contention. The plaintiffs JTere not required to  make 
tender. The defendants stated in  open court for the record, a t  the trial 
below, as well as in their answer n.hic11 was introduced in  evidence, that  
they hare a t  all times refused to execute a deed to the plaintiffs in 
rcsponse to their notice and demand for such deed. Phelps v. Dacenporf ,  
151 S. C., 22, 65 S. E., 459; Gallimore v. Grubb, 156 N .  C., 575, 72 
S. E., 628; G'aylorcl c .  I l fcCoy,  161 N .  C., 686, 77 S. E., 959; Cunning- 
h a m  7.. Long,  186 S. C., 526, 120 S .  E., 81. Therefore, when the plain- 
tiffs notified the defenclant, J. n. Thomas, of their election to purchase 
the property a t  $150.00 p w  acre, if the plaintiffs were ready, able and 
milling to pay that  sum for the property, i t  was the duty of the defend- 
ants to prepare and tender a good and sufficient deed for the correct 
acreage contained within the boundaries set forth in the option. Phelpa 
I - .  Dacenporf ,  supra;  Henofer  c. Realty  Co., 178 N .  C., 584, 101 S. E., 
265; 153 ,\. L. R., 13  N ;  Dziffy 7.. Phipps ,  180 N.  C., 313, 104 S. E., 655; 
P n f r i c k  c .  U70rt1zi?lgfon, 201 N.  C., 483, 160 S. E., 483, and since tht. 
loc?is in  quo is described by metes and bounds if there is  any  real con- 
trorersy as to  the acreage contained therein, the maxim id  c e r f u m  esf 
p o d  c e r f u m  reddi  pofest appl ic~.  Peel v. Calais, 223 N .  C., 368, 26 
S. E. (2cl), 916. 

The fourth contention of the defendants that  no price has been agreed 
upon. i5 lilrewise without merit. The defendant, J. B. Thomas, who a t  
the time of the execution of the lease and option was unmarried, bound 
h ims~ l f .  his heirs, executors and administrators, to convey the locus i n  
quo to the plaintiffs a t  any time during the term of the lease, "at a price 
to be agreed upon, which price in no event shall be more than at the 
isate of $1 50.00 per acre for said land." 

I n  an option to p u r c h a ~ e  at a price to be agreed upon, but not to 
exceed a stated sum, such sun1 may be accepted by the optionee as the 
purchase price without further negotiations. 49 Am. Jur. ,  41, 117 
-1. L. H., 1097 Anno.; W r i g h t  1 , .  Ktrynor, 150 Mich., 7, 113 N. W., 779; 
Ras trns  r.. Xziland, 94 N .  J .  Eq., 451, 120 X., 21;  Heyward  c .  Will- 
marth ,  87 App. Dir., 125, 84 N. Y. s., 75;  H u n t e r  z.. Farrell,  42 K. B.. 
323, 14  D. I,. R., 556; Condon v. Arizona Housing Corp. (Ariz.) (25  
June,  1945)) 160 Pac. (2d),  342. 

Fo r  the reasons herein stated, the ruling of the court below in sustain- 
ing the defendants' mot im for judgment as of nonsuit, is 

Reversed. 
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(Filed 22 JIay. 1046.) 
I.  Trial 2%- 

On motion to nonsuit plaintiff is entitled to the benefit of every fact and 
inference of fact pertaining to the i~si ies  involved which may be reasom 
ably deduced from the evidence. 

2. Physicians and Surgeons § 1% 

Where, in an action for malpractice, plaintiff alleges that  defendant 
failed to use reasonable care and diligence in the practice of his profession 
and alleges that he failed to  use his best jndgment in the treatment of the 
case, either allegation, when supported by competent evidence, is sufficient 
to carry the case to the jury on the issue of negligence. and allegation of 
incompetency on the pnrt of the defendant to practice his profession is 
not nececwry. 

3. Physicians and Suigeons 8 20-Evidence of negligence of dentist in  
t reatment  of case af ter  tooth extraction held sufficient fo r  jury. 

Plaintig's evidence tended to show the following circnmstances. I k -  
fendant dentist, in  attempting to extract a tooth, broke it  off eren with 
the gum and then attempted to remove the roots. Thereafter, he was 
uotifieil on three or four occasions and over a considerable time that  plain- 
tiff's jam- was not healing properly. On plaintiff's third  isi it defendant 
took a n  X-ray but found nothing but a dry socket. Plaintiff then went to 
another dentist who took another X-ray and removed a particle of root 
and a "lot of little deacl bone." Held: The evidence was sufficient to be 
*ubmitted to the jury on the issue of negligence and the granting of 
tlefentlnnt's motion to nonsuit was error. 

APPEAL by plaintiff f r o m  BO?IP, J., a t  F e b r u a r y  Term, 1946, of 
G~ILFORD. 

Civi l  action t o  recover damages f o r  alleged negligence on t h e  p a r t  of 
t h e  defendant i n  extracting one of plaintiff's teeth and  i n  the subsequent 
t reatment  of the  case. 

T h e  defendant is a dentist i n  the  City of H i g h  Poin t .  O n  27 August,  
1945, the  plaintiff went to  t h e  office of the  defendant, told h im she h a d  a 
tooth t h a t  was paining her  very much  and t h a t  she "wanted i t  pulled." 
T h e  defendant said, "all right"; whereupon t h e  plaintiff asked the  
defendant  "to be careful," as  h e  h a d  extracted a tooth for  her  about  a 
year  before and "had broken it off." T h e  defendant deadened the  g u m  
w i t h  novocaine, and  i n  about  five minutes  he  extracted the upper  left 
bicuspid. H e  seemed very nervous and  exclaimed, "My goodness." T h e  
plaintiff remarked, "You broke it." H e  said "Yes" and  then went to 
ge t t ing  t h e  pieces out. T h e  tooth was broken even wi th  the  gum. T h e  
defendant  t r ied t o  remove t h e  roots with "a chisel and  hammer." H e  
got  out  two litt le pieces of root and  told the  plaintiff to  come back if i t  
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continued to hurt her. Two days later plaintiff's husband called the 
defendant and informed him that his wife's jaw was gea t ly  swollen, 
looked red and was running pus. Defendant sent a  rescripti ion which 
was filled and taken without any beneficial results. The plaintiff con- 
tinued to get "worse and worse every day." I n  about a week she re- 
turned to the defendant's office and asked to see him. The nurse said, 
"I can pack your jaw as good as he can," which she did and the plaintiff 
went home. The plaintiff then kept getting worse and went back to see 
the defendant. She said to the nurse, "I believe there is something in my 
jaw." Whereupon defendant's brother came in and looked at it. The 
nurse acquainted him with the fears. He  said, "Did we tell 
you we got it all out?" The plaintiff replied, "Yes," and he said, "If 
we said we got it out, we got it out." Plaintiff then said she would like 
to have an X-ray; whereupon he said, "If you got money to throw away, 
we will X-ray it." Plaintiff replied that she had no money to throw 
away; the nurse again packed it with something and the plaintiff re- 
turned to her home. 

Later the plaintiff went back to the defendant's office and he X-rayed 
it. The nurse developed it and said, "There is nothing in it." She 
packed i t  with cotton gauze or something before the defendant took the 
X-ray. The defendant said, "It is just a dry socket" and did nothing 
more. 

Plaintiff testifies that she '(was nearly crazy" from her suffering. She 
had Dr. Hester to take an X-ray, and then she went to Dr. adams who 
also took an X-ray. "He went to work down in there and brought out 
bone and stuff and brought out flesh. . . . H e  got four or five pieces of 
bone out." 

The plaintiff then went to the hospital. After leaving the hospital she 
had the two adjacent teeth-the eye tooth and the second bicuspid-also 
removed. The defendant told Dr. Adams that he was going to see the 
plaintiff while she was in the hospital, but he never did. 

Dr. Hester testified that the X-ray he made showed "a suspicious look- 
ing area where that mark is-it looks to me like that particular tooth 
is one of the particular teeth in the mouth that has two roots on it and 
i t  looks like there might be a little piece of root-I couldn't say definitely 
about that, but i t  leads me to believe, since I marked it, that there possi- 
bly is a little piece of root there-that is just my opinion." 

Dr. Adams testified that when the plaintiff came to see him she was in 
great pain. "I deadened the jaw with novocaine and took my little 
elevators and lifted out just a little particle of the end of a root of tooth. 
I didn't do that so easy. I t  took quite a while. . . . I n  the meantime 
I saw a lot of little dead bone, you call that necrotic, and I curated that 
out too." 
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From judgment of nonsuit entered at  the close of plaintiff's evidence, 
she appeals, assigning error. 

W a l s e r  & W r i g h t  a n d  C. AT. C o x  for p l a i n t i f ,  appel lant .  
S a p p  & X o o r e  for defendant ,  appellee. 

STACY, C. J. The question for decision is whether the case as made, 
taken in its most favorable light for the plaintiff, survives the demurrer. 
K e  are disposed to  think it does. 

The plaintiff is entitled to the benefit of every fact and inference of 
fact pertaining to the issues involved which may reasonably be deduced 
from the evidence. S t a t e  H i g h w a y  & Publ ic  W o r k s  Corn. v .  D iamond  
S t e a m s h i p  Transpor ta t ion  Corp., ante ,  371, herewith decided; Davis  v .  
TT'ilmcrdiizg, 222 N .  C., 639, 24 S. E .  (2d), 337; D i a m o n d  v .  Service  
s t o r e s ,  211 N.  C., 632, 191 S. E., 355. 

Here, a dentist who had, on a previous occasion, broken one of plain- 
tiff's teeth when extracting it, mas asked to be careful lest he break 
another in extracting it. He  does break it off even with the gum. He 
then undertakes to remove the roots with a chisel and hammer. He 
fails to remove all the root and leaves some broken bone in the cavity. 
Two days later the defendant is notified that plaintiff's jaw was greatly 
s~r-ollen and was running pus. EIe sends a prescription which was filled 
and taken d h o u t  beneficial result. I n  about a week, the plaintiff 
returns to defendant's office and his nurse packs her jaw and sends her 
home. Continuing to grow worse, the plaintiff again returns to defend- 
ant's office and states that she thinks there is something in her jaw and 
suggests that an X-ray be taken. Defendant's brother assures her there 
is nothing in it, and that an X-ray would only be a waste of money. 
The nurse again packs it with something and plaintiff returns home. 
Later the plaintiff returns, for the third time, to defendant's office and 
he takes an X-ray and finds nothing but a dry socket. 

The plaintiff then goes to another dentist who examines her swollen 
jaw and removes "a little particle of the end of a root of tooth" and "a 
lot of little dead bone." 

Tiewing this evidence with that degree of liberality required on de- 
murrer, we think the permissible inferences are such as to make the issue 
of liability one for the jury. X u l l i n a x  v .  H o r d ,  174 K. C., 607, 94 S. E., 
426; X c C r a c k e n  v .  Smathei-s ,  122 K. C., 799, 29 S. E., 354; S. c., 119 
S. C., 617, 26 S. E., 157. 

I t  is true there is no allegation of incompetency on the part of the 
defendant to practice his profession. I t  is alleged, however, (1)  that in 
the plaintiff's case the defendant omitted to use reasonable care and 
diligence in the practice of his art, or (2) that he failed to exercise his 
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best judgment in the treatment of the case. Either allegation, if sup- 
ported by competent evidence, suffices to carry the case to the jury on the 
issue of negligence. Nash v. Roystw, 189 K. C., 408, 127 S. E., 356. 

Under the circumstances here disclosed, it is contended tha t  reasonable 
prevision and foresight would have called for more attention and better 
care on the part  of the defendant in the treatment of plaintiff's case. 
H e  was notified on three or four occasions and over a considerable length 
of time, that  plaintiff's jaw was not healing properly; tha t  the constant 
and growing pain indicated to  the plaintiff and should have indicated to 
the defendant, the presence of some deleterious substance; tha t  a proper 
examination or diagnosis would have disclosed and did disclose to Dr .  
Adams, the presence of hurtful  bacteria. These contentions apparently 
find support i n  the evidence, a t  least enough to raise an  issue of due care. 
Brewer v. Ring and Vallc, 177 N .  C., 476, 99 S. E., 358. 

The case is not like S'mith v. McClung, 201 N. C., 648, 161 S. E., 91, 
where the dentist wanted to do more, and the patient demurred, or 
Scott v. Ins. Co., 208 N .  C., 160, 179 S. E., 434, where the skill, compe- 
tency and proper attention on the part  of the dentist were all conceded. 
The present case, i t  seems to us, is controlled by the principles announced 
in Long v. Austin, 153 N .  C., 508, 69 S. E., 500, and l M c C m c k ~ n  z'. 

Smathers, supra. See 41 Am. Jur. ,  200 ; 48 C. J., 1121, e t  seq. 
The result is a reversal of the judgment of nonsuit. 
Reversed. 

L. F. RARNARD. TRADIXG .is GATE CITY T R A S S I T  LIXES.  T-. EIOWSRD 
SORER, INC. 

(Filed 22 Nay. 1946.) 

1. Carriers 8 10: Bailment 3-- 

A printed receipt form, acknowledging receipt of items listed on its 
reverse side, signed by defeiitlant's agent, having on its hack a typewritten 
list of articles followed by the words "Con't on next page," and having 
the next printed page of the form filled out with model and serial num- 
hers of plaintiff's bus, chassis and engine. includes the bus cugine in the 
list of articles receipted for. 

2. Same-Evidence of delivery of engine in good condition to  conunon 
carrier or  bailee for hire held sufficient. 

Defendant's agent undertook to transport plaintiff'h bus under its own 
power from a body compauy in another state for tlelivery to plaintiff. 
Plaintiff's evidence tended to qhow that when the bus mas delivered to the 
body company for the construction of a new body the engine was in good 
condition, that defendant's agent signed a receipt stating that articles 
listed, including the engine, were in good condition, and that a rule of the 
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Interstate Commerce Commission, by n-hich defendant is licensed, provides 
that a carrier will not accept a vehicle for transportation under its own 
power if, in its judgment, the mechanical condition is such that i t  cannot 
he operated in that manner. The engine of the bus burned out while 
being driven by defendant's agent on the trip. Held: There mas sufficient 
competent evidence that when the rehicle was delivered to defendant the 
engine was in good condition. and defendant's motion to nonsuit should 
have been averrnled regardless whether defendant be regarded as a 
common carrier or a bnilee for hire. 

APPEAL by plaintiff from Alley, J., a t  Sovember Term, 1945 (Greens- 
boro Division), of GUILFORD. 

Ciri l  action to recover damages from the defendant for alleged negli- 
gence in the transportation of a bus, which the defendant contracted to 
drive from Richmond, Ind.. to Greensboro, N. C. ; the defendant being a 
Michigan corporation duly licensed by the Interstate Commerce Commis- 
sion to  do business through the Motor Carriers Division. 

The  evidence tends to show that  the plaintiff delivered a 1941 Ford 
bus t o  the Wayne Works, a body company of Richmond, Ind., in Janu-  
ary, 1944, for the purpose of having a new body built thereon. The 
motor was in  good condition a t  the time of delivery to the Wayne Works. 
On  1 June, 1944, the 1941 Ford, with the new body thereon, was deliy- 
ered to  the defendant for transportation from Richmond, Ind., to Greens- 
boro. S. C., by the method designated in the Rules and Regulations of 
the Interstate Commerce Commission as "Single Driving Service," 
which is defined as "the movement of a single vehicle, under its own 
power, over the highways, from a point of origin to  a point of destina- 
tion." Other rules governing such shipment were introduced in evidence 
and the pertinent parts are as follows: 

"Carrier will not accept for transportation under its own power, any 
~ e h i c l e  which due to its mechanical condition, i n  the judgment of the 
carrier, cannot be operated in tha t  manner or which cannot, due to size 
or special construction, be safely handled by the carrier in full compli- 
ance with all state lams and regulations of the Interstate Commerce 
Commission.'' 

"Shipper or consignee will be charged for all expense incurred by 
nlechanical or tire failures, beyond the control of carrier, in the trans- 
portation of ~eh ic l e ,  in addition to rates and charges otherwise provided 
in this tariff." 

"Rates named herein include addition of necessary gasoline, grease and 
oil t o  transport shipments to destination." 

The agent of the defendant signed a receipt in the following language : 
"I have counted and inspected all units and pieces of the property de- . .  . 

scribed on the reverse side of this form, and I find same to be identical 
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in number, size and description as there indicated. All of the same are 
delivered to the undersigned in good condition and as set forth. Receipt 
of the said property from The Wayne Works is hereby acknowledged 
at Richmond, Indiana, on the 1st day of June, 1944. (Signed) Howard 
Sober, Inc., By C. L. Bierie." 

The above receipt is printed at the bottom of a form of the Wayne 
Works, and on the back of the receipt is a typewritten list of items. At 
the end of the list the following appears : "(Con't on next page)". On 
the next page the printed form is filled out, giving the following infor- 
mation : "Body Model : 49042s Serial No. 37988. Make Chassis : Ford. 
Wheelbase: 158. Chassis Serial No. 293471. Engine S o .  44 B 44. 
Tools: 0. Spare Rim or Wheel 0 Spare Tires 0 Gas Gauge Read- 
ing 0 Misc. 0." 

The defendant's driver, after signing the above receipt, took possession 
of the bus and started on the trip to Greensboro, N. C. I n  or near 
Chillicothe, Ohio, the motor of the bus burned out and the bus was left 
with the Lynch Motor Car Co., in that city. 

The plaintiff alleges, the damage to the engine of the bus was the 
result of the failure of the defendant's agent to keep sufficient lubricating 
oil in the engine and the excessive rate of speed at  which the bus was 
driven from Richmond, Ind., to Chillicothe, Ohio. 

The plaintiff was required to spend a considerable sum to replace the 
motor; for other expenses incident to making the necessary repairs, and 
the cost of transporting the bus from Chillicothe, Ohio, to Greensboro, 
N. C. 

At the close of plaintiff's evidence, the defendant moved for judgment 
as of nonsuit. Motion allowed, and the plaintiff appeals to the Supreme 
Court, assigning error. 

S m i t h ,  W h a r t o n  d J o r d a n  for p l a i n t i f .  
S a p p  d X o o r e  for defendant .  

DENNY, J. The primary question involved on this appeal is whether 
the plaintiff in the trial below, offered any competent evidence tending 
to ?how that the engine in the plaintiff's 1941 Ford bus was in good 
condition when delivered to the agent of the defendant on 1 June. 1944, 
at  Richmond, Ind., for transportation to Greensboro, S. C. 

The defendant insists that the receipt given the Wayne Works, to the 
effect that the property delivered to its agent was in good condition. is 
limited to the items described on the reverse side of the receipt and does 
not include the chassis or the engine of the bus. We do not so hold, in 
view of the fact that the itemized list on the reverse of the receipt states 
that it is continued on the next page and on the next page information is 
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given as to the body, model, chassis and engine of the bus. W e  think the 
engine was included i n  the list of items for which the defendant issued 
its receipt and stated therein that, "all of the same are  delivered to the 
undersigned in  good condition and as set forth.'' Merchant v. Lassiter, 
224 N .  C., 343, 30 S. E. (2d), 217; Hzdchins v. Taylor-Buick Co., 198 
N.  C., 771, 153 S. E., 397; Brown v. Express Go., 192 N.  C., 25, 133 
S. E., 411; Beck v. Wilkins, 179 N.  C., 231, 102 S. E., 313. Moreover, 
under the Rules and Regulations governing a shipment of this character, 
among other things, it  is provided: "Carrier will not accept for trans- 
portation under its own power, any vehicle which due to its mechanical 
condition, i n  the  judgment of the carrier, cannot be operated in that  
manner or which cannot, due to size or special construction, be safely 
handled by the carrier i n  full compliance with all state laws and regula- 
tions of the Interstate Commerce Commission." 

The defendant denies that  i t  is a common carrier and while there is 
eridence tending to show otherwise, we need not decide on this appeal 
whether the defendant is a common carrier or a bailee for hire. I n  either 
event, we think the evidence sufficient to carry the case to  the jury. 
The judgment of the court below is 

Reversed. 

R. 0. STARKES, ADMR.. v. HENRY G. TYSOS. 

(Filed 22 May, 1946.) 
1. Death 3 8- 

The mortuary table is merely evidence of life expectancy to be consid- 
ered with other evidence as to the health, constitution and habits of the 
deceased, G. S., 8-46, and an instruction having the effect of making the 
expectancy set out in the statute definitive and conclusive not only vio- 
lates this rule, but also the prohibition against expression of opinion 
"whether a fact is fully or sufficiently proren." G. S.. 1-180. 

2. Appeal and Error 48: Courts § 4b- 
Whether the Superior Court, in sustaining exceptions relating solely 

to the issue of damages on defendant's appeal from the Municipal Court. 
should limit the new trial to the issue of damages, rests solely in the 
discretion of that court, and the Supreme Court, on further appeal, will 
not entertain plaintiff's request that the new trial be so limited. 

3. Appeal and Error § 3a- 
When the Superior Court on defendant's appeal from the Municipal 

Court, grants a new trial on two exceptions and overrules the others, and 
the Supreme Canrt on plaintiff's appeal from this ruling sustains the 
ruling granting a new trial, defendant's appeal from the action of the 
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Superior Court in overruling its other exceptiolis will be dismissed, since 
defendant having been granted n new trial is not the "party aggrieved." 

L % ~ ~ ~ ~ ~ ~  by plaintiff and defendant from Bone, J., at 4 February, 
1946, Civil Term. From GUILFORD. 

Civil action instituted in  the Municipal Court of the City of High 
Point  to recover damages for the death of plaintiff's intestate alleged to 
have been caused by the wrongful act, neglect or default of the defendant. 

I t  is in evidence that  on the morning of 5 June,  1944, Pau l  Collins, 
age 11, and his brother, LeRoy Collins, age 15, were walking along the 
Jacksonville-New Bern Highway in Onslow County when they were both 
struck and seriously injured-Paul Collins fatally-by defendant'b oil 
truck, which was being operated at the time by his agent and in further- 
ance of his business. 

The defendant denied liability and when the case came on for trial, 
the jury answered the issues of negligence and contributory negligence 
in  favor of the plaintiff, and assessed the damages a t  $15,000.00. 

From judgment on the verdict, the defendant appealed to the Superior 
Court of Guilford County for errors assigned in matters of law as pro- 
vided by statute on such appeals. See Cecil 2%. L~tnzber Co., 197 N. C., 
81, 147 S. E., 735; He?adrix v. R. I?., 202 K. C., 579, 163 S. E., 752; 
Lewellyn v. Lewellyn, 203 N .  C., 575, 166 S. E., 737; B r o u : ~  v. L i p ,  
210 N .  C., 199, 185 S. E., 681. 

Two of these assignments of error nere  directed to the foI!om-ing 
portions of the charge : 

1. "Now, what you are called 111~011 to c o n d e r ,  and the rule by which 
you do arrive a t  a n  answer to  this isque, if you come t o  a n v e r  i t ,  i i  
based upon what he might h a ~ e  earned during his expected life, and there 
has been introduced in evidence here a portion of the North Carolina 
statute which we call the mortuary tables, and that  provides-rr here they 
have i t  all figured out as to what the expectancy of a person's life is- 
that  a young man elcren yrars old vould l ire 48.1 years more." Excep- 
tion KO. 14. 

2. "Now, gentlen~en, you mill take into conaideration this boy's health. 
his condition, his aptitude for doing vork, his age and his expectancy. 
His  expectancy is 48.1 years; that  means, being eleven years old, he had. 
according to the mortuary table, and according to his expectancy. 48.1 
more years to live." Exception No. 17. 

On the hearing in the Superior Court, the defendant's exceptions, 25 in 
number, were overruled, save and except the 14th and 17th, above set 
out, which were sustained, and the cause was thereupon remanded to the 
Municipal Court of the City of High Point  for  new trial. 
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From the judgment of the Superior Court sustaining two of' the 
defendant's exceptions and granting a new trial, the plaintiff appeals, 
assigning errors; and from so much of the judgment of the Superior 
Court as overruled his other exceptions and assignments of error, the 
defendant appeals, assigning errors. 

J .  M. Broughton,  Harriss  H .  Jarrell,  and James  R. Loaelace for plciin- 
t i f f ,  appellant-appellee. 

Ehr inghaus  (e: Ehringhaus and Gold, Mcilnnl ly  & Gold for defettdccnf, 
appellant-appellee. 

STACY, C .  J. I n  the Superior Court, on appeal by the defendant from 
the Municipal Court of the City of High Point for errors assigned in 
matters of law, all of the exceptions were overruled, save and except 
Nos. 14 and 17, which were sustained, and the cause was thereupon 
remanded to the Municipal Court for a new trial. Jenkins v. Custelloe, 
208 N.  C., 406, 181 S. E., 266. From a procedural standpoint, the case 
apparently parallels B r o w n  v. Lipe ,  210 E. C., 199, 185 S. E., 681; 
T r u s t  Co. v. Greyhound Lines, 210 N. C., 293, 186 S. E., 320; Will iams 
v. Charles Stores  Co., 209 N.  C., 591, 184 S. E., 496. 

By his appeal to this Court, the plaintiff challenges the corrcetness of 
the judgment of the Superior Court in sustaining defendant's exceptioils 
Nos. 14 and 17, and remanding the cause for another hearing. I n  thesc 
two exceptions, it is pointed out that the trial court made defiliitiw and 
collclusive the expectancy of the plaintiff's intestate as 48.1 p a r s .  The 
gravamen of exception 14 is that the court said to the jury "there ha- 
been introduced in evidence here a portion of the North Carol' lna statute 
which we call the mortuary tables, and that provides . . . that a young 
man eleven years old would live 48.1 years more." And in csception 17, 
the court seems to have been a little more specific and direct: "His 
expectancy is 48.1 years; that means, being eleven years old, he had, 
according to the mortuary table, and according to hi.: expectancy, 48.1 
years to  live." 

The Superior Court was constrained to hold these exl~re-sions for 
error under authority of what was said in Sehrrsfin~l I ? .  V o f o r  Lines,  
213 N. C., 770, 197 S. E., 539; Hancock 7). Wilson ,  211 N. C.. 129, 189 
S. E., 631; T r u s f  Po. v. Greyhound Lines, 210 K. C., 293, 186 S. E.. 
320; Hubbarcl v. R. R., 203 N. C., 675, 166 S. E., 802: Y o u n y  u. Woocl, 
196 N. C., 435, 146 S. E., 70; T a y l o r  v. Cons f .  Co., 193 S. C., 775, 
138 S. E., 129; Odom 1'. Canfielcl Lwmber Co., 173 N. C., 134, 91 S. E., 
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716; Sledge v. Lumber Co., 140 K. C., 459, 53 S. E., 295. These cases 
support the judgment of the Superior Court. The mortuary table is 
competent as evidence, but only as evidence, which is to be considered 
with the "other evidence as to the health, constitution, and habits" of 
the deceased. G. S., 8-46; Russell v. Steamboat Co., 126 N.  C., 961, 36 
S. E., 191. For the court to make the mortuary table definitive and 
conclusive not only violates the evidence rule, but also the prohibition 
against expression of opinion "whether a fact is fully or sufficiently 
proven." G. S., 1-180; Cogdill v. Hardwood Co., 194 N. C., 745, 140 
S. E., 732. 

Finally, the plaintiff asks that the new trial, if sustained, be limited 
to the issue of damages. I t  does not appear that such request was lodged 
below; or that the judgment is challenged on this ground. The order 
for a new trial was made by the Superior Court. I t  did not originate 
here. The matter was entirely discretionary with the court making the 
order. Lumber Co. v. Branch, 158 N. C., 251, 73 S. E., 164. 

No error has been made to appear on plaintiff's appeal. 

The defendant having been granted a new trial in the Superior Court 
on two of his exceptions, is not entitled to have the rulings upon his 
other exceptions reviewed unless and until reversible error has been made 
to appear on plaintiff's appeal. Trust Co. v. Greyhound Lines, supra; 
Willialms v. Charles Stores Co., supra; Le f f e rman  v. Miller, 209 N. C., 
"19, 184 S. E., 525. So long as the judgment of the Superior Court is 
in  his favor, denies him no substantial right, and remains undisturbed, 
i t  would seem that the defendant could hardly be called the "party ag- 
grieved" within the meaning of the appeal statute. G. S., 1-271 ; Yadkin  
Co. 21. High  Point, 219 N.  C., 94, 13 S. E. (2d), 71. "A ' party ag- 
grieved' is one whose right has been directly and injuriously affected by 
the action of the court." McIntosh on Procedure, 767. See Robinson 
v. McAlhaney, 216 N .  C., 674, 6 S. E.  (2d), 517; S. c., 214 N .  C., 263, 
199 S. E., 26, and 214 N. C., 180, 198 S. E., 647. 

The rulings in the Superior Court on defendant's remaining 23 excep- 
tions, which were there overruled, might become hurtful should error be 
found here in the rulings on the exceptions which were there sustained. 
But prior to the happening of this event, the defendant may not insist 
upon further hearing in this Court on his other exceptions. This would 
amount to a second appellate review on these exceptions on appeal from 
an order granting him a new trial, which he neither challenges nor wants 
vacated. McCullock v. R. R., 146 K. C., 316 (defendant's appeal at page 
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320), 59 S. E., 882;  Pritchard v. Spring Co., 1 5 1  N .  C., 249, 65 S. E., 
968;  Smith v. lMiller, 1 5 5  N .  C., 242, 71 S. E., 353. 

Plaintiff's appeal,  Affirmed. 
Defendant's appeal,  Dismissed. 

MRS. HARVEY JAMES v. EMORY JAMES. 

(Filed 22 May, 1946.) 
1. Pleadings 8 2% 

I n  claim and delivery instituted by a widow on the ground of owner- 
ship of the property in suit by allotment to her in her year's allowance, 
a n  amendment permitting her to allege title by gift inter vivos from her 
husband does not change the nature of the action but merely affects the 
source of title, and the court has  the discretionary Wwer to permit such 
amendment. 

2. (7laim and Delivery 8 14: Gifts § 1- 

This action was instituted in replevin by a widow to recover possession 
of an automobile from her father-in-law. Plaintiff's evidence that  the 
car had been purchased by her husband and that  he had made a valid 
gift inter v h o s  of the car to her is held sufficient to  overrule defendant's 
motions to  nonsuit. 

3. Paren t  and Child 3 4c- 

Where a minor son purchases a car with his own earnings, the fact 
that  his father had full knowledge of the transaction and acquiesced 
therein, with other pertinent evidence, may be considered upon the ques- 
tion of emancipation in derogation of the father's claim to the car on the 
ground that  he was entitled to the son's earnings during minority. 

4. Claim and Delivery # 14: Trial # 31-Charge held for  error  a s  expres- 
sion of opinion on  weight and sufficiency of evidence. 

This action in replevin was instituted by a widow to obtain possession 
of an automobile from her father-in-law. There was conflicting evidence 
a s  to  whether the car  had been purchased by defendant o r  plaintiff's 
husband. Plaintiff introduced letters from her husband disclosing that 
he regarded the car  a s  his and intended making a gift inter ~ i u o s  of i t  
to  her. After charging upon the evidence of title, the court, in charging 
upon the evidence of gift instructed the jury to answer the issue in plain- 
tiff's faror  if they were satisfied by the greater weight of the el-idence of 
the elements of a gift inter vivos. Held: The court inadvertently over- 
looked the fact that  title was still in issue, and the instruction must be 
held for error as  a n  expression as  to  the weight and sufficiency of the 
evidence on the question of title. G.  S., 1-180. 

APPEAL by defendant  f r o m  Olive, Special Judge, a t  October Civil 
Term, 1945, of DAVIDSON. 
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(Pertinent facts are stated in the opinion.) 

Don A. Walser  and Churles W.  N o u z e  for defendant ,  appellunt. 
Phi l l ips  & Bower  for p l a i n t i f ,  appellee. 

SEAWELL, J. This is an action in replevin to recox-er a Ford automo- 
bile alleged to be the property of plaintiff and to be wrongfully detained 
by defendant. Claim and delivery proceedings were issued, and defend- 
ant gave bond and retained possession of the property. The trial resulted 
in  a jury ~ e r d i c t  unfavorable to the defendant, and he appealed from 
the judgment awarding the car to plaintiff. 

I n  her original complaint, the plaintiff claimed ownership by virtue 
of an allotment of the automobile to her in  her year's allowance as widow 
of her husband. Over objection by defendant, she was permitted to 
strengthen her claim by alleging title by gift i n f e r  civos. The amend- 
ment does not change the nature of the action, but merely affects the 
source of title. I t  was within the discretion of the court, and the objec- 
tion is without merit. 

The plaintiff is the widow of Harve ,~  James, a young soldier who 
died in  Italy during the Allied invasion. He  was a son of the defendant. 
The plaintiff was under twenty-one years of age when this action began, 
but reached her majority during its pendency. She and young James 
had been going together for several years, and were married in 1943, 
after his induction into the Service and while he was home on a fur- 
lough. Harvey was soon thereafter called orerseas. The automobile 
was purchased prior to the marriage and while Harvey was a minor, 
about eighteen years of age, living with his father, but employed else- 
where. H e  was using an old Chevrolet car to drive to and from the mills 
where he was employed. The evidence for the plaintiff tends to show 
that the purchase of the Ford automobile was made by Harvey James 
with the knowledge and permission of his father. 

The dealer from vhom the ear was purchased testified that the trans- 
action was with Harvey, who bought the car, but the papers were put in 
the name of the father and title registered in his name at the dealer's 
suggestion because the young man was under age. The difference be- 
tween the amount allowed for the Cherrolc-t {which was $35.00 accord- 
ing to the father's statement) and the total price of the Ford was paid 
in  cash. H. W. Graver, from whom the money was borrowed, said that 
he loaned Harvey the money to pap for the car, which was around 
$200.00, and thia Harvey subsequently paid back to him in thirty-one 
weekly installments. H e  testified that the installn~ents mere all paid by 
Harveg; and none of them by the defendant, and defendant did not claim 
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the car. H e  deli~yered all the papers to Harvey upon the payment of the 
lait  installment. 

There was further evidence to the effect that after the marriage, 
Harvey and his wife stayed one while at his father's and sometime at 
the home of his father-in-law; that the car was stored in a shed at 
Emory James' place because there was no place for it at the home of 
the father-in-lav-that i t  mas blocked up there and c o ~ w e d  with a 
eanras. 

There was also evidence that the son sent money froin Europe to hi. 
father to have repairs made on the car, or have it ('fixed up." Sereral 
witnesses testified that the defendant on several occasions had stated that 
the car was Harvey's. 
-1 number of letters written by Harvey James and received by his 

wife here before her husband was killed were introduced in e~idence as 
indicating that Harvey intended a gift of the car to his wife. Some of 
them are as follows : 

(Xoveniber 1, 1943) 
"Dearest Darling : 

Well, darling, I guess my Ford is still covered up for me when I get 
back home to use it." 

Signed : "Lore, Harvey." 

(December 19, 1943) 
"My darling wife and baby: 

I said hello and be good darling I will send you some nloney soon and 
you can spend it or keep it, and now I am going to send my daddy some 
too for fixing my Ford for me." 

Signed : ''Low, Harvey." 

(May 4, 1944) 
'(Dearest Darling : 

I wap glad to hear from you darling. You said erery time you san- 
my Ford I am bound to be there. Well, I wish I was and hope to see 
you soon. . . . Darling, you said you were going to learn to drive and 
get my Ford. Well, I wish you ~ i~ould  learn to  drive, d e n  1 was home. 
But you see my Ford is your Ford, for I give it to yon and I an1 going 
to have it put in  your name as soon as I can." 

Signed : '(With love. lore forever. IIarrey." 

The defendant testified that at the time of the purcliase Harvey J a n w  
\\-as a minor. H e  worked at the cotton mill and at home, and defendant 
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boarded and clothed him. Witness testified that he traded cars with 
Essick--a 1928 Chevrolet for a 1935 Ford-and agreed to pay $300.00 
"except with the car for said 1935 Ford." Title to the car was in wit- 
ness' name, and the son did not own any part of it. Witness said his 
son paid part on the car, but counting the 1928 car, witness paid around 
half of it. The trade, defendant stated, was made by him and the papers 
delivered to him by Craver when the car was paid for. 

The conditional sales agreement was put in evidence, signed by Emory 
James, and showing a note for $200.52, balance on purchase price of 
$225.00. 

Witness stated that he had two other cars beside the Ford, the title to 
which Ford was delivered to him by Craver. 

Witness denied that his son had sent him any money. Said he had 
sent wife of witness some. H e  stated Essick did not mentiov Harvey 
being under age, that he traded in his own behalf. Said he had repaired 
the car a t  his own expense, costing around $140.00. 

Baxter Weaver, brother-in-law of defendant, testified the trade was 
made with Emory James. 

The defendant at  apt times demurred to the evidence and mored for 
judgment as of nonsuit. The motions were properly overruled. 

I n  addition to other objections, not now necessary to discuss, the 
defendant argues that during the period covered by the installments 
alleged to have been paid by his son, the latter was a minor and that 
defendant was by law entitled to his earnings. I f  that principle can be 
extended to property purchased by the earnings of the son under the 
circumstances here outlined, the fact that the father, with the full knowl- 
edge of the facts and acquiescence therein, permitted the expenditure and 
purchase, if the evidence should so disclose upon a second trial, may, with 
other pertinent evidence, be taken into consideration upon the question 
of emancipation. Jolley v. Telegraph Co., 204 N.  C., 136, 138, 167 S. E., 
575; Holland v. Hartley, 171 N.  C., 376, 88 S. E., 507; Lo~vrie 2,. Ozen- 
dine, 153 N.  C., 267, 69 S. E., 131; 46 C. J., p. 1341, et seq.; 39 Am. 
Jur., Parent and Child, see. 64. The objection is not conclusive here. 

However, referring to a portion of the plaintiff's evidence, respectiug 
the gift inter vivos from Harvey to plaintiff, the judge charged the jury 
that if they were satisfied by the greater weight of the evidence of the 
truth of it, they should find in favor of the plaintiff or answer the first 
issue as to ownership "Yes." 

This inadvertently ignores the fact that the title to the ownership of 
the car in  Harvey was still at  issue, and may be taken as assuming the 
fact that it was sufficiently proved or as expressing an opinion on the 
weight and sufficiency of the evidence. G. S., 1-180. h'. v. Kline, 190 
3. C., 177, 129 S. E., 417; Morris v. Kramer Bros. Co., 182 N .  C., 87, 
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90, 108 S. E., 381; Speed v. Perry, 167 N. C., 122, 83 S. E., 176; Withers 
u. Lnne, 144 N. C., 184, 187, 56 S. E., 855. 

Since the standard wi are required to apply does not yield to occasion, 
the case must stand for a rehearing. The defendant is entitled to a new 
trial. I t  is so ordered. 

New trial. 

STA4TE v. WILLIAM MALPASS. 

(Filed 22 May, 1946.) 
1. Jfaghem §§ 1, 2- 

In order to support a conviction of violation of G .  S., 14-29, it is neces- 
sary that the injury be permanent, and upon evidence tending only to show 
a temporary injury to the privy parts of prosecuting witness the defend- 
ant's motion to nonsuit should be allowed. "To maim" as distinguished 
from "to wound" imports permanent injury. 

2. Criminal Law § 79- 

Exceptions not brought forward in appellant's brief are deemed aban- 
doned. Rule 28. 

3. Criminal Law 8 8% 

Where defendant is sentenced to serve a term in the State's Prison upon 
a general verdict of guilty on an indictment containing two counts, one 
charging a felony and the other a misdemeanor, and on appeal it is deter- 
mined that defendant's motion to nonsuit should have been allowed on 
the count charging a felony, the cause must be remanded for proper judg- 
ment upon the conviction of the misdemeanor, since the sentence is not 
supported by the conviction on that count. 

APPEAL by defendant from Williams, J., at November Term, 1945, of 
COLUMBUS. 

The defendant was tried, convicted and sentenced to imprisonment in 
the State's Prison upon a bill of indictment charging that he (1) "did 
unlawfully, willfully, and feloniously and on purpose, but without malice 
aforethought, maim or disfigure the privy members of S. L. Purvis, 
to wit, his testicle or testicles, with intent to maim, disfigure, disable 
or render impotent the said S. L. Purvis, contrary to the form of the 
statute"; and that he, defendant, on the day and year aforesaid, did 
(2)  '(in and upon one S. L. Purvis unlawfully and willfully make an 
assault, and he, the said William Malpass then and there unlawfully did 
beat and wound and thereby seriously damage and injure S. L. Purvis, 
against the form of the statute . . ." The jury returned the verdict 
"that William Malpass is guilty as charged in the bill of indictment." 
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;Motion was duly made by the defendant for judgment as of nonsuit on 
the evidence, which was overruled by the court and defendant noted an  
exception. Motion was made and allowed that judgment be continued 
until the November Term, 1945. The case came on for hearing before 
Williams, J., at the November Term, of Columbus, and on 17 Kovember, 
1945, the defendant being present, the solicitor prayed judgment and 
judgment was pronounced "that the defendant be confined in the State 
Prison for a term of not less than 2 years nor more than 5 years to  be 
worked under the supervision of the State Highway and Public Works 
Commission." From this judgment the defendant appealed, assigning 
errors. 

Aftorney-General  i~1ci11uZ7an and Assis tant  Ai forneys-General  R h o d ~ s ,  
X o o d y ,  and  T u c k e r  for t h e  S ta te .  

JTatlzan Cole and Lyon, & L y o n  for de fendan t ,  appel lnnf .  

SCHEXCI~, J. The first three exceptive assignments of error set out 
in  the appellant's brief have their origin in his Honor's refusal to allow 
the defrndant's motion to dismiss the action on the first count in the bill 
of indictment, namely, violation of G. S., 14-29, duly lodged when the 
State had produced its evidence and rested its case, and duly renewed 
after all the evidence in the case was concluded. G. S., 15-173. 

I t  is contended by the defendant that when the statute speaka of 
disablement or disfigurement of a limb or member of the body as a 
maiming, a permanent injury is contemplated, such as at common law 
\vould constitute mayhem. "To wound" is distinguished from "to maim" 
in that the latter implies a permanent injury to a member of the body or 
renders a person lame or defective in bodily vigor. Black's Lax- Dic- 
tionary (Second Edition), p. 746; 16 8. L. R., 959. I11 the case at bar 
the first count in the bill of indictment charges only the maiming of the 
privy members of the prosecuting ~ ~ i t n e s s .  There is no evidence of any 
permanent injury to the testicles or private parts of Purvis, no evidencc 
of any castration or of any injury that might cause impotency. The 
evidence offered by Purvis was to the effect that his injury was not per- 
manent-the State's witnes~, the physician, Dr. Walton, testified that 
he recalled no injury to the testicles. With these contentions of the 
defendant, notwithstanding the variance of the authorities, we concur, 
and since there was no evidence of permanent injury to the privy parts 
of the prosecuting witness, we are of the opinion that it was error of the 
court to submit to the jury the question of the guilt of the defendant 
under the statute, G. S., 1429. 

We are of the opinion, and so hold, that the court did err in refusing 
to allow the motion of the defendant to dismiss the action on the first 
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count made when the State had rested its case and renewed when the 
case mas concluded, and therefore it is ordered that the judgment in so 
far  as i t  relates to the offense of the violation of G. S., 14-29, is reversed. 

I n  so fa r  as the second count i n  the bill of indictment, the charge being 
an assault wherein serious damage was indicted, is concerned, there 
appear i n  the appellant's brief no exceptions taken in  connection with 
the trial on the second count, such being the case, even if there should be 
such exceptions taken in the record, they are deemed abandoned. Rule 
28, Rules of Practice in  the Supreme Court, 221 N. C., 562. 

The jury returned a verdict of "Guilty as charged in  the bill of indict- 
ment," whereupon the court adjudged "that the defendant be confined in 
the State Prison for a term of not less than 2 years nor more than 5 years 
to be worked under the supervision of the State Highway and Public 
Works Commission." There was no apportionment of the punishment 
adjudged between the conviction of the offense charged in  the first count 
and the conviction of the offense charged in the second count. I n  view 
of the fact that that portion of the punishment adjudged which might 
be attributable to the first count is rendered nugatory by the reversal of 
the action of the court in submitting such count to the jury, the question 
is posed, does the conviction alone on the second count support the judg- 
ment as rendered? We are constrained to answer in  the negative. The 
offense charged in  the second count, an assault wherein serious damage 
is inflicted is a misdemeanor and conviction thereof does not support a 
judgment of imprisonmext in the State's Prison from two to five years. 
Therefore the case is remanded for a proper judgment upon a conviction 
on the second count, a misdemeanor. S. 7'. Gmhnnz, 224 N. C., 347, 
30 S. E. (2d), 151. 

Error and remanded. 

IIICNICT KASS. R. E. TVIIXISS. COLTEItT STEPEIESS. T JI. CRAWFORD. 
DR. GATES JfcKdUGHAil', L. J. HCXTLET, E. A. AILLEN. JR.,  01 

BEIIAI,F O F  TIXFXSCLYES AND -~I ,L OTHEB SIMIIARTY SITTATED WHO h h ~  
COME Is A S D  ~ \ ~ A K E  THEMSELVES PARTIES HERETO AS11  ONT TRIBUTE T O  TIIE 

EXPENSE THEREOF, T. ROMULUS A. HEDGPETII. 

(Filed 22 May. 1946.) 

1. ,Municipal Corporations 3 37- 

Xeither a zoning ordinance nor an amendment thereto which is not 
;~dopted in accordance with the enabling prorisions of statute, G. S.. 
160-17.7 n i ~ d  160-176, is valid and effective as a zoning regulation. 
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2. Nuisances § 1- 

A tobacco warehouse may not be held to be a nuisance in the absence 
of a finding that its operation mould injuriously affect the health, safety, 
morals, good order or general welfare of the community, or infringe upon 
the property rights of individual complainants. 

3. Municipal Corporations § 3- 
Municipalities have no inherent police powers and can exercise only 

those conferred by statute strictly constrned. 

4. RIunicipal Corporations 8 37- 

This action was instituted by property owners against a tobacco ware- 
houseman to restrain him from constructing an addition to his warehouse. 
The municipality had issued a building permit for the addition. The lower 
court found that defendant's warehouse does not constitute a nuisance, 
and that the amendment to a zoning ordinance prohibiting such structure 
was invalid as a zoning regulation, and plaintiffs did not show that power 
was conferred upon the city by general statute (G. S., 160-200) o r  by its 
charter to prohibit such structure. Held: Upon the record, there was 
error in continuing the restraining order to the hearing. 

APPEAL by defendant from Williams, J., at February Term, 1946, of 
ROBESON. Error. 

This was an action to restrain the defendant from constructing an 
addition to his tobacco warehouse in the City of Lumberton. 

I t  was alleged that the construction of buildings for business purposes 
within the area in which defendant intends to erect an addition to his 
warehouse was prohibited by city ordinance; and that the operation, 
at  that place, of a warehouse for the auction sale of leaf tobacco would 
attract uiidesirable persons and practices and injuriously affect the com- 
fort, welfare and property rights of the plaintiffs, residents and property 
owners in the vicinity. Temporary restraining order was issued on the 
facts alleged in the conlplaint. 

The defendant denied that any valid ordinance prohibited his pro- 
posed construction, or that the addition of 100 feet to the warehouse 
which he had operated there for several years would constitute a nuisance 
or injuriously affect any property or other rights of plaintiffs. I t  was 
further alleged that the city had expressly authorized issuance of build- 
ing permit for the construction of the proposed addition to his warehouse. 
The city was not a party to the action. 

The judge, who heard the matter below upon the pleadings, affidavits 
and minutes of the City Board found that the ordinance and amendment 
thereto referred to in the pleadings did not constitute a valid exercise of 
the powers conferred upon cities and towns by G. S., 160-172, for estab- 
lishing zoning regulations; and that the defendant's warehouse as now 
located was not and had not been conducted so as to constitute a nuisance. 
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However, it was held that the City Commissioners were without lawful 
authority to cause the issuance of a building permit for the proposed 
construction, and it was adjudged and decreed that the restraining order 
restraining defendant from making the proposed addition to his ware- 
house be continued to the hearing. 

Defendant excepted and appealed. 

P r a n k  D. H a c k e t t  a n d  M c K i n n o n  & Seawel l  for p l a i n t i f s ,  appellees. 
Varser ,  M c I n t y r e  & H e n r y  for de fendan t ,  appellant.  

DEVIN, J. The findings of fact made by the judge below were in 
accord with the evidence presented and we are not disposed to disturb 
them, but we do not reach the conclusion therefrom that the restraining 
order should have been continued to the hearing. 

I t  was properly found that neither the original zoning ordinance, 
which did not include defendant's land within the area prohibited for 
business structures, nor the amendment thereto which purported to do so, 
was adopted in  accordance with the enabling provisions of G. S., 160-175 
and 160-176, and that these ordinances were therefore invalid and in- 
effective as zoning regulations. Eldr idge  v. M a n g u m ,  216 N. C., 532, 
5 S. E. (2d), 721; L e e  v. Board  of A d j u s t m e n t ,  ante ,  107. 

I t  also appeared that subsequent to the adoption of the amendment the 
Board of Commissioners had authorized the issuance of a building permit 
for the construction in question, and had thereafter reaffirmed its action 
by unanimous vote of the board. 

I t  was also found that defendant's warehouse at  this place was not 
being, and had not been, conducted so as to create a nuisance; nor was 
the evidence sufficient to have justified a finding that it would likely 
become so. Tobacco warehouses under the present auction system are 
essential to  the orderly marketing of one of the State's most valuable 
and important agricultural products, and the structures where the grow- 
ers and the buyers of these products are brought together at the invita- 
tion and under the supervision of the warehousemen, may not be held 
to be nuisances, in the absence of finding that their operation would 
injuriously affect the health, safety, morals, good order or general 
welfare of the community, or infringe upon the property rights of indi- 
vidual complainants. 

Since there was no valid ordinance prohibiting the erection of this 
addition to defendant's warehouse, but on the contrary an affirmative 
authorization by the Board of a building permit therefor, we perceive 
no sufficient reason for denying the defendant's right to proceed with 
his undertaking. 
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The case of Shuford v. Waynesville, 214 N. C., 135, 198 S. E., 585, 
is cited as authority for the position that notwithstanding the failure of 
the ordinance and amendment to comply with the zoning statutes, they 
should be upheld as haring been adopted in the valid exercise of the 
police power conferred by the General Assembly upon municipalities. 
G. S., 160-200. But that case involved the power of the Town of 
Waynesville to prohibit the erection of a gasoline filling station in a 
restricted area, and it mas held that, while it was within the police power 
conferred by statute to regulate gasoline stations, the ordinance must 
operate uniformly and not be unreasonable or arbitrary. See cases cited 
by Justice Barnhill in the opinion in that case. But it must be borne in 
mind that municipal corporations have no inherent police powers and 
can exercise only those conferred by statute. 8. v. Dannenberg, 150 
N.  C., 799, 63 8. E., 946. Such powers as are conferred are subject to 
strict construction. Bhodes, Inc., v. Raleigh, 217 N. C., 627, 9 S. E. 
(Zd), 389. 

Here, on the facts shown, it does not appear that either by the general 
statutes or by its charter was power conferred upon the City of Lum- 
berton to prohibit the erection of the addition to defendant's warehouse 
in  its present location, in the absence of zoning regulations ordained in 
conformity with the statutes. Lee v. Board of Adjustment, supra. 

011 the record before us we conclude that there was error in continuing 
the restraining order to the hearing. 

Error. 

(Filed 22 May. 1946.) 
Homestead § 9- 

I n  banlrrnptcy proceedings homesteacl was allottctl in certain lands. 
subject to n specified judgment. Held: As against this judgment there 
was 110 determination of the extent of debtor's homestencl in the lands. 
and the judgment creditor was not remitted to reallotinent of homestead 
either by snit ill cynity or hy application to the clerk under G. S.. 1-373. 
but coiild proceed h . ~  lery of exemtion and xllotmei~t of homestead. 

APFEAL by plaintiff from Thompson, Rcsidpnf Judge of First Judicial 
District of North Carolina, in Chamhers a t  Elizabeth City. From 
PASQUOTANK. 

Civil action to restrain defendants, their agents, employees and serv- 
ants from selling u n d ~ r  execution certain lands described in the corn- 
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plaint for that it is alleged that same is covered by existing homestead 
allotted to plaintiff. For other actions relating to judgniellt under which 
present execution issued, see 223 N. C., 335, 26 5. E .  (2d), 576, and 
225 N. C., 380, 35 S. E. (2d), 236. 

The plaintiff here alleges in his complaint substantially these facts : 
That on 19 October, 1932, plaintiff filed, in the United States District 

Court for the Eastern District of North Carolina, voluntary petition in 
bankruptcy and, in due course thereafter, was adjudged bankrupt; that 
in this bankruptcy proceeding there was allotted as his homestead that 
certain tract of land upon which he did then and does now reside in 
Xount Hermon Township, Pasquotank County, North Carolina, con- 
taining 110 acres, more or less, more particularly described as therein 
set forth; that said land was allotted to plaintiff as his homestead sub- 
ject, however, to that certain judgment which was acquired by defendant, 
Lem Jackson, on 20 June, 1932, against the plaintiff for the amount of 
$1,000; that after execution issued upon said judgment had been levied 
upon said land, and after attempt to allot to plaintiff homestead in said 
land, defendant Lem Jackson caused the said land to be advertised on 
29 November, 1945, for sale to the highest bidder for cash at the court- 
house door of Pasquotank County, in Elizabeth City, N. C., on 31 Decem- 
ber, 1945; and that the said attempted reallotment of homestead to 
plaintiff is void and of no effect for the reason that defendant Jackson 
has failed to comply with the requirements of the General Statutes of 
Xorth Carolina, that is, G. S., 1-373. And upon these allegations plain- 
tiff prayed judgment that defendants, their agents, employees, and 
servants, be permanently restrained from levying upon,  ad^-ertising and 
selling said lands covered by homestead allotted as above set forth. Tem- 
porary restraining order was signed by judge resident of the district, 
with notice to defendants to appear and show cause, if any they have. 
why the relief demanded in the complaint should not be granted. Upon 
hearing on such notice, defendants moved for dissolution of the restrain- 
ing order. The motion was allowed, and order dissolving the restraining 
order was signed. 

Defendants appeal therefrom to Supreme Court and assign error. 

.J. D. IVinslozr~, J .  W .  J e n n e t f e ,  and  John TI. Hrr77 for plaintif, ap- 
p d l a n f .  

R o b f .  B. Lotory a n d  111. B. S i m p s o n  for de fendan f s ,  appellees. 

WIKBORXF,, J. As determinative of this appeal the appellant states 
this question: "Where a judgment debtor's homestead has been allotted, 
can the judgment creditor have the homestead reallotted merely upon a 
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new execution or are the provisions of G. S., 1-373, mandatory and 
exclusive ?" 

This question is predicated upon the assumption that  i n  present case 
judgment creditor is restricted to a proceeding for reallotment of home- 
stead. I f  such were the case, i t  is true tha t  the creditor would be re- 
quired to pursue his remedy by a n  action in  equity, as i n  Vanstory v. 
Thornton, 110 N .  C., 10, 14  S. E., 631, or by application t o  the clerk of 
Superior Court under provisions of G. S., 1-373. See McCaskill v. 
McKinnon, 125 N. C., 179, 34 S. E., 273. 

But  such is not the case in  the present action. Here i t  is not a matter 
of reallotment of homestead. The homestead which has been allotted to 
plaintiff, as he alleges in  his complaint, was subject t o  the judgment 
under which defendant Jackson is proceeding. As against this judgment, 
there has been no  determination of the extent of plaintiff's homestead in 
the lands in question. Hence, the judgment creditor had the right to 
proceed originally fo r  allotment of homestead, which is not in conflict 
with decisions on appeals in former actions, supra. 

Therefore, the order dissolving the injunction was properly entered. 
Affirmed. 

STATE r. AMOS LOCKLEAR. 

(Filed 22 May, 1946.) 
1. Criminal Law s 19- 

Khere upon the trial under an indictment charging burglary in the 
first degree, the solicitor announces he would not ask for a verdict of first 
degree burglary but only of second degree burglary on the indictment, i t  
is tantamount to taking a nolle prosequi with leave on the capital charge. 

2. Burglary § l3b: Criminal Law § 54c- 

Where upon the trial of defendant on an indictment charging burglary 
in the first degree, the solicitor takes a nolle proseqzci as  to the capital 
charge, but all the evidence shows that the dwelling was occupied, held: 
there is no evidence of guilt of burglary in the second degree, and no 
charge remained in the bill of indictment to support such verdict, and 
defendant's motion to set aside the verdict should have been allowed. 
G. S., 15-170, 15-171. 

3. fiinlhial Law 83a- 

7TThere on appeal from a verdict of guilty of burglary in the second 
degree, it is determined that defendant's motion to set aside the verdict 
should have been allowed for want of evidence of defendant's guilt of 
second degree burglary and want of charge of second degree burglary in 
the indictment. upon the new trial ordered defendant may be tried upon 
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the original bill of burglary in the first degree, o r  upon an indictment 
charging breaking and entering otherwise than burglariously, with intent 
to commit a felony or other infamous crime therein. G.  S., 14-54. 

APPEAL by defendant from Williams, J., at January Term, 1946, of 
ROBESON. 

Criminal prosecution tried upon an indictment in which it is charged 
that the prisoner, a male person over 18 years of age, did, about the hour 
of twelve on the night of 25 October, 1945, with force and arms, at  and 
in  the County of Robeson, feloniously and burglariously break and enter 
the dwelling house of one Joe Chavis, then and there occupied by Alice 
Chavis, wife of Joe Chavis, "with the felonious intent the goods and 
chattels of the said Joe Clhavis, in the said dwelling house then and there 
being, then and there feloniously and burglariously to steal, take and 
carry away, against the peace and dignity of the State, and did feloni- 
ously and burglariously break and enter the said dwelling house, of Joe 
Chavis, as aforesaid, with the felonious intent then and there in said 
dwelling house, to rape, ravish, and carnally know the said Alice Chavis, 
a female person, violently, forcibly and against her will, contrary to  the 
form of the statute in such case made and provided, and against the 
dignity of the State." 

When the case was called for trial the solicitor announced that he 
would not ask for a verdict of first degree burglary, but would only ask 
for second degree burglary on the indictment. 

The evidence tends to support the allegations of the bill. Alice Chavis 
testified that she and her three children were sleeping in  the bedroom 
next to the kitchen ; that the screen door was latched and the door closed ; 
a lamp on the kitchen table was left burning. "When I woke up this 
Amos Locklear, the defendant, was sitting in there right by my bedside 
. . ., he had the lamp in one hand and a pistol in the other . . ., I 
hollered for my little girl . . . he hopped over in the bed on me . . . 
the pistol fired . . . and the ball went out through the side of the house." 
A struggle followed, another shot was fired and she managed to escape to 
a neighbor's house, leaving her assailant in the home. 

Defendant moved for judgment as of nonsuit at  the close of the State's 
evidence, and renewed the motion at  the close of all the evidence. Motion 
denied. 

Verdict : Guilty of burglary in the second degree. 
Defendant in apt time moved to set aside the verdict. Motion denied 

and the defendant excepted. 
Judgment: Imprisonment in the State's Prison for 25 years. 
Defendant appealed to the Supreme Court, assigning error. 
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Attorney-General XcMullan and Assisfant Attorneys-General Rhodes, 
Xoody, and Tucker for the State. 

J .  E. Carpenter and McLean & Stacy for defendant. 

DERNY, J. The defendant was charged with burglary in the first 
degree in the bill of indictment. And when the solicitor stated that he 
would not ask for a verdict of first degree burglary, but would only ask 
for a verdict of second degree burglary on the indictment, it mas tanta- 
mount to taking a nolle prosequi with leave on the capital charge. S. v. 
Spain, 201 N. C., 571, 160 S. E., 825; S. v. Hunt ,  128 N.  C., 584, 38 
S. E., 473. 

I n  the case of S.  v. Jordan, a d e ,  155, 37 S. E. (2d), 111, Stacy, C. J., 
in speaking for the Court, said : "It is permissible under our practice to 
convict a defendant of a less degree of the crime charged, G. S., 15-170. 
or for which he is being tried, when there is evidence to support the 
milder verdict, S .  v. Snzith, 201 N.  C., 494, 160 S. E., 571, with G. S., 
15-171, available in burglary cases, 8. v. JfcLean, 224 N.  C.,  704, 32 
S. E .  (Zd), 227." But on this record there is no evidence to support a 
milder verdict. Moreover, when a nolle prosequi was taken as to the 
capital charge, there remained no charge in  the bill of indictment to 
support a verdict of burglary in the second degree. 

The motion to set aside the verdict should have been sustained. 
The defendant may be tried upon the original bill of burglary in the 

first degree, or upon an indictment on the charge of breaking and enter- 
ing the dwelling house in question, other than burglariously, with intent 
to commit a felony or other infamous crime therein, contrary to the pro- 
risions of G. s., 14-54. 15'. v. Spain, supra; S. v. Chambers, 218 N .  C., 
-1.42, 11 S. E. (2d), 280. 

New trial. 

Is TIII" MATTER OF PAUL COLLISS, DF:CE.~SEI). 

(Filed 22 May, 1946.) 
Appeal and Error # 40a- 

An exception to the judgment presents the single question whether the 
facts found and admitted are sufficient to support the judgment and does 
not present for decision whether the findings are supported by evidence. 
and therefore when the findings of fact support the judgment, the judg- 
ment will be affirmed. 

APPEAL by petitioner from Bone, J., at February Term, 1946, of 
GUILFORD (High Point Division). 
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This is a proceeding brought by the petitioner, Henry G. Tyson, 
against the respondent, R. 0. Starnes, wherein the said petitioner seeks 
to have revoked letters of administration on the estate of Paul  Collins, 
deceased, issued to said respondent by the clerk of the Superior Court 
of Guilford County. The said clerk, after considering the evidence 
adduced before him, appointed said Starnes such administrator. After 
hearing the petition for revocation of the letters of administration, the 
clerk dismissed the petition and the judge, upon appeal to him, affirmed 
the dismissal of the petition by the clerk. From the judgment of the 
judge, affirming the action of the clerk, the petitioner appealed to the 
Supreme Court for errors assigned and to be assigned. Upon appeal to 
the Supreme Court the petitioner makes but the single assignment of 
error, "1. For that His Honor signed and rendered the judgment in 
favor of the respondent as set forth in the petitioner's Exception No. 1." 

Ehringhazrs R. Elzringhaus and Gold,  X c S n a l l y  d? Gold for petit ioner,  
appel lant .  

b. dl. Brough ton ,  H a r k  H. Jarrel l ,  and  J a m e s  B. Lovelace for 
responden f ,  appellee. 

SCHEXCK, J. The one exception to the judgment presents but the 
single question, whether the facts found and admitted are sufficient to 
 upp port the judgment. S h u f o r d  v. Bui ld ing  & L o a n  Asso., 210 N. C., 
237, 186 S. E., 352; W i l s o n  v .  Charlot te ,  206 N.  C., 856, 175 S. E., 926. 

I t  is insufficient to bring up for review the findings of fact or the evi- 
dence upon which such facts are based. When the only assignment of 
error is based on appellant's exception to the judgment and the judgment 
is supported by the findings of fact, the judgment will be affirmed. 
R a d e r  v. Coach  Co., 225 N.  C., 537, 35 S. E. (2d), 609. An exception to 
the judgment affirming the judgment below is insufficient to bring up for 
review the findings of fact, or the competency and sufficiency of the 
PT-idence to support the findings and conclusions of law. F o x  v .  Mil ls ,  
Inc., 225 N.  C., 580, 35 S. E. (2d), 869. An exception to the judgment 
presents the single question whether the facts found and admitted are 
sufficient to support the judgment rendered. Lee  v. Board  of A d j u s t m e n t ,  
nnte ,  107. The findings of fact by the judge below are binding on the 
Supreme Court where supported by evidence, and where i t  is claimed 
that such findings are not supported by any evidence the exceptions and 
assignments of error must so specify, otherwise the question is not pre- 
sented for decision of the Supreme Court. W i l s o n  v .  Robinson,  224 
N.  C., 851, 32 S. E. (2d), 601. There are in the record no exceptions 
taken by the appellant pointing out any specific error. The judgment is 
based on the findings by his Honor below and are presumed, in the 
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absence of specific exceptions, t o  be supported by  the  evidence and  a r e  
binding upon this  Court.  Wilson v. Robinson, supra; a n d  since a n  
exception t o  the  signing of t h e  judgment  presents only t h e  face of t h e  
record f o r  inspection a n d  review, a n d  when t h e  judgment is  supported by  
the  record the exception mus t  fail .  King v. Rudd, ante, 156. W e  have  
examined i t  i n  t h e  instant  case and  a r e  of the  opinion, and  so hold, t h a t  
the  findings of fac t  i n  t h e  record support  the  judgment. 

F o r  the  reasons stated, the  judgment  below is  
Affirmed. 

STATE v. OLARENCE MORGAN. 

(Filed 22 May, 1946.) 
1. Indictment § O- 

No indictment, whether a t  common law or under a statute, call he good 
if it does not accurately and clearly allege all the constituent elements 
of the offense charged. 

2. CriminaJ Law 5 1 2 -  
A valid warrant o r  indictment is  an essential of jurisdiction. 

3. Criminal Law 56- 

Where no crime is  charged in the warrant or bill of indictment upon 
which the defendant has been tried and convicted the judgment must be 
arrested. 

4. Bastards § 4- 

Under G.  S., 49-2, the neglect or refusal to support an illegitimate child 
must be willful, and it  must be so charged in the warrant or bill of indict- 
ment. 

5. Criminal Law gg !B, 79, 83- 
Where defendant does not bring forward his exception to the denial of 

his motion in arrest of judgment, but i t  appears on the face of the record 
that the warrant is  fatally defective in failing to  charge any crime, the 
Supreme Court ex nzero motu will arrest the judgment, and such action 
does not prejudice defendant since a void wi r ran t  will not support a plea 
of former jeopardy upon a subsequent trial. 

APPEAL by defendant f r o m  Alley, J., a t  December Term, 1948, of 
GUILFORD. 

Cr imina l  prosecution under  w a r r a n t  which purports  to  charge a viola- 
t ion  of G. s., 49-2, relat ing t o  the  support  of illegitimate children, i n  t h e  
following language : 
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"Did unlawfully beget upon Juanita Cobb a bastard child said child 
being born, and he neglect and refuse to supply adequate support for said 
child in  contrary to Chapter 228, Public Laws of 1933, contrary to the 
form of the statute and against the peace and dignity of the State." 

There was a verdict of guilty. The defendant moved in arrest of 
judgment. The motion was denied. Judgment was pronounced and 
defendant appealed. 

Attorney-General i~ci l~ul lan and Assistant Attorneys-General Rhodes, 
Noody, and Tucker for the State. 

Wm. E. Comer for defendant, appellant. 

BARKHILL, J. The defendant does not bring forward his exception to 
the denial of his motion in arrest of judgment. Even so it raises a juris- 
dictional question which compels our attention. S. v. Clarke, 220 N .  C., 
392,17 S. E. (2d), 468. 

I t  is a universal rule that no indictment, whether at  common law 
or under a statute, can be good if it does not accurately and clearly allege 
all the constituent elements of the offense charged. S. v. Johnson, 188 
N. C., 591, 125 S. E., 183. 

A valid warrant or indictment is an essential of jurisdiction. S. v. 
Beasley, 208 N .  C., 318, 180 S. E., 598; S. v. Rawls, 203 N.  C., 436, 
166 S. E., 332; S. v. Banks, 206 N .  C., 479, 174 S. E., 806. Hence, 
where no crime is charged in the warrant or bill of indictment upon 
which the defendant has been tried and convicted the judgment must be 
arrested. S. 2;. Johnson, ante, 266; S. v. Vanderlip, 225 N.  C., 610; S. v. 
Clarke, supra; S. v. McLamb, 214 N.  C., 322, 199 S. E., 81; S. v. Tarl- 
ton, 208 N .  C., 734, 182 S. E., 481; S. v. Tyson, 208 N. C., 231, 180 
S. E., 85; S. v. Cook, 207 N .  C., 261, 176 S. E., 757; S. u. Lewis, 194 
N .  C., 620, 140 S. E., 434; S. v. Anderson, 196 N .  C., 771, 147 S. E.. 
305 ; S. v. Brady, 177 K. C., 587, 99 S. E., 7 ;  S. v. McKnight, 196 N .  C., 
259, 145 S. E., 281. 

Under G. S., 49-2, the neglect or refusal to support an illegitimate 
child must be willful and it must be so charged in  the warrant or bill of 
indictment. The omission of such allegation is fatal. S. u. Vanderlip, 
supra; S. e. Hayden, 224 N .  C., 779; S. 2;. McLarnb, supra; S. v. Clarke, 
slrpra; S. I - .  Tarlton, supm; S. v. Tyson, supra; S. v. Cook, supra. 

When a fatal defect disclosing want of jurisdiction appears on the 
face of the record this Court, in the absence of a motion, will stay further 
proceedings er mero motu. S. v. Clarke, supra; Shepard v. Leonard, 
223 N .  C., 110, 25 S. E. (2d), 445. 

Such action does not prejudice the defendant, for a void warrant will 
not support a plea of former jeopardy upon a subsequent trial. S. v. 
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BANI; v. SUPPLY Co. 

Ellis, 200 N.  C., 77, 156 S. E., 157; S. v. Bell, 205 E. C., 285, 171 S. E.; 
50;  S. v. Beasley, supra. 

T h e  S t a t e  did not  exercise i ts  right to amend. S. v. Gof, 205 K. C., 
545, 172 S. E., 407; S. v. Walker, 1'79 N. C., 730, 102 S. E., 404; 8. v. 
Hunt, 197 N. C., 707, 150 S. E., 353. The w a r r a n t  as  it appears  in the 
record charges n o  cr iminal  offense. Hence  the  court  below was without 
power or  authori ty  t o  pronounce judgment. 

Judgment  arrested. 

T H E  COXMERCIAL NATIONA4L BANK O F  CHARLOTTE, NORTH CARO- 
LINA, EXECUTOR OF THE WILL OF ALBERT B. CLARK, DECEASED, V. THE 
CHARLOTTE SUPPLY COMPAXY, A CORPORATION, EUGENE B. GRA- 
HAM, EUGENE B. GRAHAM, JR., PALMER G. BLACK, T. P. GRAHAM, 
W. A. GRAHAM AND W. R. ADKINS. 

(Filed 5 June. 1946.) 
1. Contracts § 13- 

Where the question of whether a second contract dealing with the same 
subject matter rescinds or abrogates a prior contract between the parties 
depends solely upon the legal effect of the latter instrument the qnestiou 
is one of law for the court. 

A prior contract is not abrogated by a second contract between the 
parties dealing with the same subject matter unlesq the second contract 
is  so comprehensive and complete as  to  raise the legal inference of substi- 
tution or unless the second contract presents such inconsistencies that the 
two cannot in any respect stand together or unless the intent of r e ~ i s s i o n  
or substitution clearly appears. 

3. Contracts 5 8- 

Where a second contract dealing with the same subject matter does not 
constitute a rescission of the first the two instruments must be read and 
construed together in determining the intent of the parties and in ascer- 
taining to what extent the Recond contract modifies the first. 

4. Contracts 5 13- 

In  ascertaining whether the parties intend that :I second contract abro- 
gate a prior contract dealing with the same subject matter the circum- 
stances snrrounding the execution of the contract-. the relationship of 
the parties and the objectives to be accomplished chonld he considwet1 
when not in conflict with the written instruments. 

6. Contracts 5s 13, 17- 

entered into a contract wit11 n corporation and its other stock- 
holders under which the corporatioil agreed to purchase the testator's 
643 shares, comprising a majority of the stock, a t  testator's death. There- 
after the corporation obtained a judgment by default againqt testator and 
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the parties entered into a subsequent agreement for the cancellation of 
the judgment upon the conveyance to the corporation by testator of a 
certain number of the shares. At his death testator owned 500 shares, 
which comprise less than a majority of the stock. The corporation was a 
close corporation and its profits were distributed largely by salaries to  its 
officer-stoclrholders rather than by dividends. Held:  The acquisition of 
corporate control mas not such a paramount consideration of the parties 
that its acquisition under the second contract dealt so comprehensively 
with the subject matter as  to raise the legal inference of substitution, 
since preventing the stock from falling into the hands of strangers was of 
prime importance to  the defendants and the acq~~isi t ion of a market for  
the stock was of prime importance to the testator, and under the circum- 
stances the tender of 500 shares of stock constituted substantial per- 
formance. 

6. Corporations § 15-Second contract relating t o  sale of shares  of stock 
of close corporation held not  t o  rescind prior contract. 

Plaintiff's testator was the majority stockholder in a close corporation. 
The corporation took out several policies of insurance on his life. Testator 
executed an agreement with the corporation and other shareholders which 
provided that  upon his death the corporation should purchase the shares 
a t  a price to be determined by arbitration, using the insurance money to 
pay part of the purchase price and the balance from corporate surplus. 
Thereafter the corporation obtained a judgment by default against testator 
and in ancillary proceedings had his stock held by a receiver. The parties 
then made an agreement under which testator conveyed to the corporation 
a certain number of shares in consideration of the cancellation of the 
judgment, the lifting of the receivership and the payment to plaintiff of a 
stipulated salary so long as  he sho~ild hold 40 per cent of the outstanding 
stock. Upon testator's death his executor tendered the ROO shares of 
stock constituting more than 40 per cent of the outstanding stock, which 
testator had retained. and demanded performance under the original con- 
tract. Held: The second contract did not abrogate or rescind the first, 
the two contracts not being inconsistent and the intent to  rescind not being 
apparent. 

7. Contracts 3 + 
The intent of a contract is perforce the mutual intent of the parties, 

and therefore where the instrument must be construed to ascertain i ts  
intent a unilateral purpose will not he given effect in derogation of a 
mutual intent inferable from the instrument. 

8. Contracts 3 18- 

A party who by his own act prevents complete performance of a contract 
by the other party may not talie advantage of his own act and insist upon 
complete performance when the other party has tendered the substantial 
performance remaining in his power. 

9. Estoppel § 6a-Corporation held estopped from claiming proceeds of 
insurance on  life of officer-stockholder a s  a general corporate asset. 

Plaintiff's testator was an officer-stoclrholder in a close corporation 
which distributed its profits largely through salaries to officer-stockholders 
rather than through dividends. Testator entered into a n  agreement with 
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the defendant and other stockholders under which the corporation obli- 
gated itself to continue payment of premiums on policies taken out by it 
on testator's life and to use the proceeds in the purchase of testator's 
stock upon his death. Upon testator's death the corporation collected the 
insurance and deposited the proceeds in a separate trust fund. HeZd: 
During his life plaintiff's remuneration from the corporation was de- 
creased proportionately by the expenditure of corporate funds to pay the 
insurance premiums, and at his death the corporation and the other stock- 
holders are estopped from claiming the proceeds of the insurance as a 
general corporate asset. 

10. Contracts fj 8- 

In determining the intent of the parties to a contract it will not be 
assumed that one of them has acted unreasonably or inequitably when a 
contrary inference is permissible. 

11. Same- 
Acts of the parties indicating the manner in which they themselves con- 

strued the contract will be given primary consideration by the courts. 

APPEAL by defendants from Hamilton, Special Judge, at  Extra Feb- 
ruary Term, 1946, of MECKLENBURG. 

The corporate executor of the will of Albert B. Clark brought this 
action to enforce a contract for the purchase of the stock of its testate in 
the defendant corporation, made by said corporation and individual 
stockholders. The Supply Company and the individual defendant stock- 
holders claim that the contract has been abrogated by a subsequent con- 
tract dealing with the subject matter, and that they are under no obliga- 
tion to comply with plaintiff's demands. 

The contract was made under the following circumstances and condi- 
tions as disclosed by admissions in the pleadings and the evidence taken 
upon the trial : 

The stockholders of the defendant corporation had been few in number 
and the largest stockholders, other than plaintiff's testate, mere family 
relatives. The practice had been adopted and followed to make nearly 
all of the stockholders, including Clark, who held a majority of the stock, 
directors and officers and to distribute the corporate profits by means of 
salaries to these stockholder-officers rather than by dividends on stock. 
This practice had obtained since the beginning of business, or certainly 
for sometime prior to 1928. There was no outside market for the stock, 
and only those whom the small number of stockholders desired to let in  
were permitted to buy. The number so admitted through holdings of 
stock are negligible. The stock at  the time of making the first contract 
of 1928 was held a s  follows: A. B. Clark, H. W. Eddy, E. B. Graham, 
P. G. Black and J. H. Denny. Present officers of the company and their 
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salaries are: E. B. Graham, President, $7,500 a year; Palmer G. Black, 
Vice-president, $7,500 a year; E. B. Graham, Jr., Secretary-Treasurer, 
$7,500 a year; W. A. Graham, Assistant Treasurer, $3,000 a year. The 
same practice existed during the years 1936-1945, with salaries ranging 
from $2,700 to $8,000. At the hearing of the cause, it appeared that 
only one dividend-of 5%-had been made in ten years. The company 
was referred to by the President in his testimony as "our firm" and i t  
was in  evidence that its affairs were managed pretty much as a partner- 
ship. 

For  sometime prior to 1939, the defendant corporation had carried a 
substantial amount of insurance on the life of its President, Albert B. 
Clark, which, with other insurance, became in part the subject of the 
agreement set out below. 

Under these circumstances the following contract was entered into 
between plaintiff's testate Clark on the one hand and the corporate de- 
fendant and other individual stockholders : 

"THIS MEMORANDUM OF CONTRACT entered into and made this 18th 
day of August, 1928, by and between The Charlotte Supply Company, a 
corporation duly created and organized under the laws of the State of 
North Carolina, with its principal office in the City of Charlotte in said 
State, and A. B. Clark, H. W. Eddy, E. B. Graham, P. G. Black and 
J. H. Denny, owners and holders of the entire capital stock of the said 
corporation, THE CHARLOTTE SUPPLY COMPANY : 

"WITNESSETH : That whereas the said Charlotte Supply Company has 
procured two policies of life insurance, one for $50,000 and the other 
for $35,000, aggregating the sum of $85,000 upon the life of the said 
A. B. Clark, who is president of the said Company, in the Lincoln 
National Life Insurance Company of Indiana, each of said policies being 
payable to The Charlotte Supply Company as the beneficiary thereof, 
the premiums upon the said policies to be paid by the said company: 

"AND WHEREAS it has been agreed between the said Company and the 
said A. B. Clark and the other individual parties above named that upon 
the death of the said A. B. Clark the proceeds of the said policies shall 
be collected and placed in the treasury of the Company and shall be used 
for the uses and purposes hereinafter set forth: 

"Now, THEREFORE, in the consideration of the premises and for the 
further consideration of the sum of one ($1.00) dollar to each of said 
parties paid by the other and of the mutual promises and agreements 
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hereinafter set forth, the said corporation and individual parties hereto 
do hereby covenant and agree to and with each other as follows: 

"1. That the said prenliunls upon the said life insurance policies shall 
be duly kept up and paid by The Charlotte Supply Company during the 
effective term of the a i d  policies and each of them; that upon the death 
of the said A. B. Clark, The Charlotte Supply Company shall collect the 
proceeds of each of said policies and shall place the same in the treasury 
of the corporation. 

"2. That the said A. B. Clark, being the owner of six hundred and 
forty-three (643) shares of the capital stock of The Charlotte Supply 
Company, covenants and agrees that upon his death the executor or 
administrator of his estate shall sell, assign and transfer to The Charlotte 
Supply Company the said six hundred and forty-three (643) shares of 
its capital stock at  a price to be fixed by an appraisal thereof carried 
out and effectuated in accordance with the plan hereinafter set forth, it 
being understood that in the appraisal of the said stock the proceeds of 
the skid life insurance policies h a l l  be considered as a part of the assets 
of the said corporation. 

"3. That the proceeds of the said life insurance policies shall by ap- 
propriate corporate action be paid over to the executor or administrator 
of the said A. B. Clark's estate in part payment of the purchase price of 
the said six hundred and forty-three (643) shares of the capital stock of 
the Charlotte Supply Company and that the balance of the purchase 
price of the said stock .hall be paid by The Charlotte Supply Company 
out of its surplus, and The Charlotte Supply Company shall have the 
option of paying the said balance of the purchase price of the said stock 
in  cash or in equal annual installments spread out over a period of ten 
(10) years or such less time as The Charlotte Supply Company may 
elect, all deferred payments to bear interest a t  the rate of six (6) per 
cent per annum and The Charlotte Supply Company shall have the right 
to anticipate the payment of any or all installments. 

"4. The appraisal of the value of the said stock shall be made within 
the period of thirty (30) days after the death of the said A. B. Clark 
by a board consisting of three competent and disinterested appraisers, 
one of whom shall be selected by the executor or administrator of the said 
Clark's estate, and another of whom shall be selected by the Board of 
Directors of The Charlotte Supply Company and these two appraisers 
so selected shall appoint the third appraiser, and the appraisal or ward 
of the said three appraisers, or a majority of them, of the value of the 
said six hundred and forty-three (643) shares of the capital stock of the 
said company shall be construed as conclusively fixing the value thereof 
and shall  be-binding upon all of the parties hkreto a i d  the executor or 
administrator of the estate of the said Clark. 
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"5. I t  is the further purpose and plan of the parties hereto that 
$15,000 additional insurance shall be procured upon the life of the said 
A. B. Clark, making a total of $100,000 and it is understood and agreed 
that if and when the policy for the $15,000 additional insurance is pro- 
cured, the premiums thereon shall be kept up and paid by The Charlotte 
Supply Company, and the said policy and the proceeds thereof shall be 
subject to the terms and provisions of this contract. 

"IN WITNESS WHEREOF, The Charlotte Supply Company has caused 
this instrument to be duly executed by its President and attested by its 
Secretary and its corporate seal to be hereto affixed, and the said indi- 
vidual parties herein named have hereunto set their hands and seal the 
day and year first above written. 

THE CHARLOTTE SUPPLY COXPANY, 
Attest : By A. B. CLARK, President 
H. W. EDDY, Secretary 

,4. B. CLARK (SEAL) 
H. W. EDDY (SEAL) 
E. B. GRAHAM (SEAL) 
P. G. BLACK (SEAL) 
J. H. DENNY (SEAL)." 

The defendant corporation complied with this contract, paid premiums 
and kept up insurance on the life of Clark as agreed, with the exception 
of one policy of $35,000 which was allowed to lapse, and also took over 
under the same agreement $8,000 of insurance on Clark's life which he 
had theretofore carried and paid the premiums thereon. The Supply Co. 
collected the insurance upon the death of Clark and deposited it in the 
bank in a special fund, where it still remains. The total of insurance 
so collected is $73,171.34. Sometime in 1939 the corporation obtained 
a default judgment against Alberb B. Clark in the amount of $12,735.45, 
and in a proceeding supplemental to execution caused the stock of the 
said Clark to be put into receivership. Clark had meantime purchased 
71 additional shares of stock from Eddy, making his holdings 714 shares. 

Several propositions were made to Clark for adjustment of his indebt- 
edness. I n  order to prevent the stock from being sold under the receiver- 
ship, and at  the insistence of the individual stockholders named, Clark 
entered into the following contract : 

"THIS INSTRUMENT, executed this the 29th day of April, 1939, by and 
between The Charlotte Supply Company, a North Carolina corporation 
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with its principal office and place of business in the City of Charlotte, 
Mecklenburg County, North Carolina, party of the first part, Albert B. 
Clark, of Mecklenburg County, North Carolina, party of the second part, 
and Eugene B. Graham and Palmer G. Black, of Mecklenburg County, 
North Carolina, parties of the third part:  

"WITNESSETH : That for and in consideration of the mutual promises 
and covenants hereinafter set forth, the parties above named do hereby 
agree and contract as follows: 

"The Charlotte Supply Company, party of the first part, does hereby 
promise and agree immediately to cancel the judgment which it now 
holds of record against Albert B. Clark, the party of the second part, 
and to submit to a nonsuit and dismissal of that certain action now 
pending in the Superior Court of Mecklenburg County entitled, 'The 
Charlotte Supply Company, a corporation, plaintiff, v. Albert B. Clark, 
defendant,' and to request the discharge of the receiver appointed in said 
action and to request and to instruct the said receiver to deliver and 
return to Albert B. Clark, the party of the second part, all shares of stock 
which have heretofore been taken into possession by the said receiver, 
and in  all respects completely to rescind and terminate the supplemental 
proceedings instituted in said action and all other measures and proceed- 
ings instituted for the purpose of collecting upon the judgment referred 
to. 

"Albert B. Clark, party of the second part, does hereby promise and 
agree immediately to assign, endorse, transfer, convey and deliver unto 
the Charlotte Supply Company, party of the first part, the following 
certificates of stock and all right, title and interest which he, the said 
Albert B. Clark, party of the second part, has in  and with respect to the 
shares of ownership in The Charlotte Supply Company represented by 
said certificates of stock : 

Stock Certificate No. 64, issued. August 1, 1918, for 107 
shares of common stock of The Charlotte Supply Company. 

Stock Certificate No. 68, issued February 7, 1922, for 10 
shares of common stock of The Charlotte Supply Company. 

Stock Certificate No. 69, issued February 7, 1922, for 26 
shares of common stock of The Charlotte Supply Company. 

Stock Certificate No. 84, issued February 18, 1937, for 71 
shares of common stock of The Charlotte Supply Company. 

"IT I s  STIPULATED AND AGREED by and between all of the parties 
hereto that henceforth, The Charlotte Supply Company, party of the 
first part, shall pay to Albert B. Clark, party of the second part, a 
monthly salary which shall be equivalent to the monthly salary paid by 
The Charlotte Supply Company to Eugene B. Graham or to Palmer G. 
Black, whichever shall be the greater. 
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"It is stipulated and agreed that such salary shall be paid to Albert B. 
Clark only so long as he shall continue to own at least forty (40%) per 
cent of the outstanding common stock of The Charlotte Supply Corn- 
pany; and it  is stipulated and agreed that except with the consent of 
Albert B. Clark, no further or additional shares of common stock shall 
be issued by The Charlotte Supply Company. 

"IT IS STIPULATED AND AGREED that after the transfer by Albert B. 
Clark to The Charlotte Supply Company of the certificates of stock 
hereinabove designated, Eugene B. Graham and Palmer G. Black or 
either of them shall have the right and privilege to purchase the shares 
of stock represented by said certificates or any part thereof at a price of 
$61.60 per share and shall have the right to pay for the same by the 
cancellation of indebtedness which the books and records of The Charlotte 
Supply Company show to be due at the present time by The Charlotte 
Supply Company to Eugene B. Graham and Palmer G. Black. To the 
extent that such indebtedness shall not be sufficient to pay for as many 
of said shares of stock as Eugene B. Graham and Palmer G, Black or 
either of them may desire to purchase at the rate of $6;L.60 per share, 
then and beyond that point, Eugene B. Graham and Palmer G. Black, or 
either of them, shall pay for said shares of stock in cash at the rate of 
$61.60 per share. 

"IT IS STIPULATED AND AGREED that at any time within twelve months 
from this date, upon demand by Albert B. Clark, The Charlotte Supply 
Company or Eugene B. Graham and Palmer G. Black shall sell, transfer 
and deliver to Albert B. Clark 100 shares of the common stock of The 
Charlotte Supply Company upon payment in cash by Albert B. Clark 
therefor at the rate of $61.60 per share. 

"IT IS STIPULATED AND AGREED that Albert B. Clark shall pay all 
court costs which have accrued in the legal action and proceedings re- 
ferred to above and shall further pay the fee or charge of the receiver 
referred to above. 

"IN WITNESS WHEREOF, the parties above named have hereunto set 
their hands and seals, this the day and year first above written. 

THE CHARLOTTE SUPPLY COMPANY 
By : (s) PALMER G. BLACK 

Party of the first Part. 
(Corporate Seal) 

ALBERT B. CLARK 
Party of the Second Part. 

(s) EUGENE B. GRAHAM (SEAL) 
(s) PALMER G. BLACK (SEAL) 

Parties of the Third Part. 
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"We, the undersigned, owners and holders of stock in  The Charlotte 
Supply Company, do hereby join in the foregoing contract and agree- 
ment for the purpose of binding ourselres by the terms thereof; and we 
do hereby consent and agree that the terms of the foregoing contract are 
acceptable to us and we do hereby agree that the provisions of said con- 
tract shall be fully carried out as set forth therein. And we do hereby 
waive any and all rights we may have as stockholders of The Charlotte 
Supply Company or otherwise which may be inconsistent with the terms 
of the foregoing contract or which may in anywise interfere with the 
full execution thereof. 

"Witness our hands and seals, this the 29th day of April, 1939. 
(s) EUGENE B. GRAHAX, JR. (SEAL) 
(s) THOS. R. PEGRAM (SEAL) 

Witness : 
(s) ALICE C. MOORE." 

The Supply Company carried out this contract with Clark as respects 
his salary, which ceased a t  his death. 

Of the 214 shares transferred by Clark to the corporation, 107 shares 
were taken by Black and E. B. Graham at $61.60 per share; and 7 
additional shares were sold to T. R. Pegram at the same price, leaving 
100 shares still in the treasury of the corporation. Later, in July and 
August, 1945, 45 shares each were issued to E. B. Graham and Palmer 
G. Black, which transactions plaintiff claims were without authority, 
and contrary to corporate law. 

By this transaction the stock of A. B. Clark was reduced to 500 shares. 
TJpon several demands of the plaintiff executor that defendants carry 

out the 1928 contract by purchasing the remaining Clark stock and 
applying thereon the $73,171.34 in accordance with said agreement, the 
defendants declined to take any action, contending that the 1939 agree- 
ment in legal effect abrogated the 1928 agreement, and that Clark by 
the transfer of 214 shares to the corporation, with options permitting its 
acquisition by certain of the defendants, had made it impossible for 
Clark to perform his part  of the contract by delivering the 643 shares 
named therein. The plaintiff contended that the effect of the 1939 con- 
tract was merely to modify the 1928 contract, leaving its more important 
considerations and engagements unimpaired, and that in  equity these 
remaining provisions, as they apply to the stock of Clark, should be 
carried out; otherwise, i t  was contended, the stock will be made worthless 
because of the circumstances, and this was well understood by the parties 
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to the contract a.t the time i t  was made, and that these conditions still 
exist. Amongst these circumstances, plaintiff stressed the fact that the 
Supply Co. is a close corporation, that there is no outside market for 
the stock; that the practice of distributing the profits through salaries to 
the office-holding stockholders, without declaring dividends, will destroy 
the utility and the value of plaintiff's stock and make it to all intents and 
purposes worthless, while at  the same time having a nominal book value ; 
and that i t  would be contrary to the intent of these contracts-construed 
together, and inequitable; that equity demands the enforcement of the 
original contract with respect to the purchase of the stock, and the 
application thereto of the insurance money as a trust fund; and that 
under the circumstances adequate compensation as damages for breach 
of contract cannot be afforded plaintiff. 

Upon the hearing the appraisal of the 500 shares of the Clark stock 
as of the end of thirty days after his death was determined by the trial 
judge, in  accordance with stipulations of the parties, without the inter- 
vention of the jury, and the value found to be $102,500. 

The case was submitted to the jury on issues mainly i n v o l v i w e -  
sitions of law, and, on instruction by the court, the issues were answered 
favorably to plaintiff. 

Judgment was awarded declaring the insurance collected on the life 
of Clark a trust fund, and directing its application upon the purchase 
price of the 500 shares of stock at  the court appraised value, and that i t  
be kept pending the final termination of the litigation and used in no 
other way; that the balance of the purchase price be paid out of other 
corporate funds ; that immediate payment of the said purchase price and 
interest thereon be made by the defendant Charlotte Supply Co. and its 
officers in its behalf upon presentation of the stock certificates appro- 
priately endorsed. Defendants appealed. 

Robinson & Jones for plaintiff ,  appellee. 
Quthrie ,  Pierce & Blakeney for defendants,  appellants. 

SEAWELL, J. We hare two transactions to consider on appeal-the 
1928 contract respecting the sale of Clark's stock to the defendant corpo- 
ration, still not fully performed, and the 1939 contract under which the 
corporation acquired a portion of the stock theretofore promised it. The 
appeal raises the question whether the 1928 contract was abrogated or 
merely modified by the subsequent agreement and incidental transfer of 
stock, and if modified, to what extent; and specifically whether the 'pro- 
visions of the 1928 contract respecting the purchase of the Clark stock 
and application thereto of the insurance on Clark's life still subsist and 
are applicable to the 500 shares of stock now in the hands of the plaintiff. 
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I n  the court below this question was determined on pertinent issues 
by the jury, but on instruction by the court to which defendants excepted. 
The except.ion, however, does not seem to be directed to the form of the 
instruction, but to the supposed error in law in implying that the plain- 
tiff was entitled to recover at  all upon the facts. I n  fact, the appellants 
do not raise the question whether it was the intention of the parties to 
rescind the existing contract and substitute a new agreement for it- 
except as might be deduced from the legal effect of the later instrument, 
which is not a jury question. 

The second instrument, touching only in part the subject matter of 
the first, does not contain any express agreement from which the purpose 
of the parties can be ascertained. I n  its face, the 1928 contract is not 
mentioned at all. We are left to determine the effect of the later contract 
upon the former from the implications contained in the instruments and 
relevant circumstances competent to aid in interpretation. Redding v. 
V o g t ,  140 N. C., 562, 564, 567, 53 S. E., 337; 12 Am. Jur., p. 1013, 
sec. 433; 17 C. J. S., p. 885, ss. 394, 395. 

The making of a second contract dealing with the subject matter of 
a n  earlier one does not necessarily abrogate the former contract. To  
have the effect of rescission. it must either deal with the subiect matter 
of the former contract so comprehensively as to be complete within itself 
and to raise the legal inference of substitution ( R e d d i n g  v. V o g t ,  supra,  
and citations), or it must present such inconsistencies with the first 
contract that the two cannot in any substantial respect stand together. 
R e d d i n g  v. V o g t ,  supra;  M y e r s  v. C a r ~ ~ a h a n ,  61 W. Va., 414, 57 S. E., 
134; Am. Law Inst., Rest., Contracts, Vol. 2, p. 408 ; 2 Black on Rescis- 
sion and Cancellation, p. 530. Where, upon inspection of the instruments 
and consideration of the circumstances under which they were executed, 
i t  appears that rescission has not taken place, those provisions of the 
former instrument which are not substantially involved in the contradic- 
tions and thereby revoked still subsist and may be enforced. Rest., 
Contracts, supra, Vol. 2, see. 408; 17 C. J. S., p. 886, sec. 395, supra;  
13 C. J., pp. 603 and 604, sec. 628. Before the new contract can be 
accepted as discharging the old, the fact that such was the intention of 
the parties must clearly appear. Menefee v. Rank ins ,  158 Ky., 78, 
82, 164 S. W., 365. I f  upon comparison it should be found that rescis- 
sion has not been effected, the two instruments must be read and con- 
strued together in ascertaining the intent of the parties and in determin- 
ing what portions of the agreement are still enforceable. I n  such con- 
struction the rules applied to interpretation of a single contract are 
applicable, perhaps with added propriety. We must, of course, keep 
within the bounds of the writings, but the circumstances surrounding 
their execution, the relation of the parties and the object to be accom- 



N. C.] S P R I N G  TERM, 1946. 427 

plished, are all to be consulted in arriving at  the intent. Lumberton v. 
Hood, 204 N. C., 171, 167 S. E., 641; McMahan v. R. R., 170 N. C., 
456, 87 S. E., 237. 

The appellants present their argument for rescission in somewhat in- 
consistent formulas : First, that Clark, having disposed of a substantial 
part of his stock in  a later transaction, made i t  impossible for his execu- 
tor to deliver the quantity of stock contracted for ;  and second, that 
Clark having complied with the main purpose of the contract sought to 
be enforced under a new and different agreement, and for a new consid- 
eration, the latter is necessarily substituted for the former and works 
its abrogation. - 

I n  the first place, the appellants rely on the broad proposition of law 
that Clark by the voluntary transfer of 214 shares of stock to defendants 
(including 71 shares acquired subsequently to the original agreement), 
thereby reducing his total stock to 500 shares, had rendered it impossible 
for his executor to deliver the 643 shares promised, and that the substan- 
tial difference between the number of shares promised and the number of 
shares tendered amounts in law to a complete failure in performance, 
discharging the defendants from the obligation to purchase. Edgerton 
v. Taylor,  184 N .  C., 571, 115 S. E., 156; Wade v. Lutterloh, 196 N. C., 
116, 144 S. E., 694; Seed Co. v. Jennette Bros. Co., 195 N. C., 173, 141 
S. E., 542; West  v. Im. Co., 210 N. C., 234, 186 S. E., 263; Supply Co. 
v. Roofing Co., 160 N. C., 443, 76 S. E., 498; Ducker v. Cochrane, 92 
N.  C., 597. That might be consistently argued and maintained under 
the cited authorities if the transaction had been between outsiders and at  
arms length, and if it had been simply one of purchase of stock on the 
open market as an investment, and if the transfer involved no more than 
payment of the purchase price. But these negative conditions are not 
present and the existing positive conditions are all contra. Both trans- 
actions were with the defendant corporation, in  which Clark was a stock- 
holder. The later agreement resulted in the immediate transfer to i t  of " 
a portion of the stock originally promised, albeit defendants' contend 
upon a new consideration. The circumstances under which the contracts 
were made enter into their interpretation, strongly repelling the applica- 
tion and conclusiveness of the principle appellants regard as decisive. 

An inspection of the 1928 contract, now under immediate discussion, 
and the facts of record bearing on it, convince us that the identity of the 
stock held by Clark more importantly engaged the attention of the con- 
tracting parties than its quantity in working out the mutual protection 
which was the gist of the agreement, and that i t  is at  present more deeply 
involved in the equities of decision. The contract contemplates the pur- 
chase of all of Clark's stock en bloc, referring to it by specific description. 
I t  was referred to specifically and given a character by a formal listing 
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of each share as constituting the stock held by Clark; but, which is of 
more importance, the stock had a relation to the end to be accomplished 
which necessitated its treatment as an entirety. The purpose, in the 
light of the admitted facts, was to prevent Clark's stock from going 
into outside hands at  his death and to provide a market for it in that 
event which his widow could not otherwise enjoy. The purchase of the 
stock, its acquisition by the corporation was the desideratum, and not its 
investment value. This more clearly appears when we note that no 
purchase price was named, but only a method provided for ascertaining 
its value after Clark's death, which was to be its purchase price. The 
whole contract faces toward Clark's death and the consequences that 
might follow upon that event-the effect on a business in which almost 
all the stockholders in the corporation were officers receiving salaries 
with little or no regard for the character or extent of the service per- 
formed. I t  was primarily intended to protect the status quo from outside 
interference. On the one part i t  was necessary to see that the stock did 
not fall into the hands of strangers through sale at  the death of Clark, 
and on the other it was necessary to see that the stock left to Clark's 
widow should not, in the process of affording protection to his associates, 
be left without a market, and while having a value on the books, become 
worthless to his widow as an income producing investment. The alterna- 
tive for Clark was obvious; sale of his entire stock in the only market 
available, that is, within the confines of the corporation. With these 
considerations before us, i t  is clear that the sale of the 214 shares of 
stock under the 1939 agreement to the corporation to which it had been 
previously contracted cannot be regarded as an independent, unrelated 
transaction, ips0 facto releasing defendants from the obligation of pur- 
chasing the remaining stock. 

I n  this outline may also be found the answer to the view urged by 
counsel that corporate confrol was the thing bargained for in the 1928 
contract, and that this, having been surrendered by Clark and acquired 
by defendants upon a new consideration in 1939, no further performance 
on their part is required. The position is expressed in the brief: 

"Upon the slightest consideration of this case, i t  is apparent that the 
purpose of the individual defendants in entering into the 1928 contract 
was that upon Clark's death, they would be assured of becoming the 
majority stockholders of the defendant Company instead of Clark's con- 
trolling interest in the Company passing into alien hands-with all the 
hazards which that would imply for the jobs and fortunes of these de- 
fendants. The essential thing of value in the 1928 contract for them 
was the securing of hold on a sufficient number of shares to constitute, 
with that they already held, control of the defendant Company. . . . 
This brings us to the crux of the case: In 1939, Clark, for a new and 
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separate consideration and value, conveyed to the defendants that which 
had been for them the essential thing of value in the 1928 contract, 
namely, a quantity of stock representing controlling interest in  the 
Company. Thus Clark in effect, in  1939, lifted the heart out of the 1928 
contract and for a newly given value, conveyed it to  the defendants. 
Thereby, he incapacitated his executor from now delivering to the defend- 
ants the very essence and substance of what the 1928 contract stipulated 
his executor would deliver." 

I t  may be that some of the individual stockholders signing the 1928 
contract with the corporation had the ultimate purpose of exercising 
corporate control by combining their holdings after the purchase of the 
Clark stock had been consummated. But this was not within the terms 
of the instrument; it could follow only from understanding or action 
dehors the contract and with it has nothing to do. The corpora- 
tion agreed to purchase the stock and all of the stockholders signed in 
token of assent. Corporate control was not in terms or in legal effect 
bargained to any stockholder or group of stockholders. A contract t o  
convey to the corporation its own stock, although a majority in amount, 
does not have that effect and cannot be so construed. 

I n  fact, the shifting of corporate control to any individual or group 
within the circle of stockholders does not appear to have been a matter of 
importance to any of the contracting parties at the time. The most 
favorable inference with respect to the significance of corporate control 
to be drawn from the circumstances under which the contract was made 
and the conditions sought to be met falls short of appellants' postulated 
defense. The inference is that it would be an additional, but by no 
means the whole, embarrassment if Clark's stock went into outside hands 
a t  his death. The holding of that amount of stock, or any considerable 
amount, by strangers who might be dissatisfied with the manner of con- 
ducting the corporation, and the probability of resort to legal redress, was 
serious enough to induce the contract and of sufficient substance to repel 
the suggested defense that the purpose of the original contract had been 
accomplished under a new agreement. On the other hand, the fact that 
Clark's stock carried with it corporate control was necessary to its pro- 
tection in case of his death and was the only thing that would open a way 
for an outside market in that event. The advantage was mutual, and 
the mutual protection was the basis of the agreement. There is not 
sufficient reason in the bare facts of the 1939 contract to infer that the  
parties had in  mind to abrogate it. We can see no satisfactory principle 
upon which the 1928 contract can be brought into comparison with the  
subsequent transaction other than that which we have already stated; 
that its primary and controlling purpose was to keep the stock out of t h e  
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hands of strangers and afford Clark a market for his stock, which his 
widow might not have been able otherwise to obtain. 

The intent of a contract, unlike that of a will, is necessarily composite, 
often concessive, essentially dual. There can be no unilateral purpose in 
a bilateral contract. When the purpose is once brought into the con- 
tractual relation, i t  becomes relative, falls into the legal perspective. 
Therefore, we cannot, without destroying the intent of the instrument, 
segregate and paramount an incidental advantage moving to either party 
i n  derogation of the correlative rights of the other. 

The supposed inconsistencies raised between the two instruments by 
the 1939 contract are unsubstantial. I t  is argued that the new consid- 
erations given for the purchase of the 214 shares of stock are inconsistent 
with the provisions of the prior agreement, and have the effect of abroga- 
tion. The variant considerations are pointed out as : (a )  The discharge 
of the judgment amounting to $12,735.45 held by the corporation against 
Clark in  payment for the 214 shares transferred to the company; (b) the 
agreement to pay to Clark a substantial salary so long as he held 40% of 
the stock in the company; (c) lifting the receivership from his property. 

On scrutiny it will be found that the monetary consideration was not 
substantially different in  source and character from that which he had 
been promised in the 1928 contract and that which he had theretofore 
enjoyed as a holder of stock, and to which he was entitled by reason of 
their method of distributing profits; and that the termination of the 
receivership was a mere incident of payment of the judgment. To regard 
i t  as more would not be advantageous to appellants on equitable grounds. 
I t  would merely add to the impression that the action taken by the corpo- 
ration and its stockholders was in the nature of a designed prevention 
of performance. 

As to the price paid for the stock, it came from the surplus assets of 
the corporation, just as was originally intended. The 1928 contract 
contemplated that the insurance fund would not be sufficient to pay for 
the stock, and that it should be supplemented by the surplus funds of the 
corporation. There is this difference, however, which moved to the 
iadsantage of the defendants: Under the 1939 agreement the price fixed 
upon the stock was approximately $61.60 per share, while the ascertained 
value for the 500 shares of stock as of Clark's death was $102,500, result- 
ing in a large saving to the purchasers at  that time. 

The salary promised Clark mas merely a continuance of the method 
of distributing the profits of the corporation through salaries and was 
proportionately no greater than that paid other officer-stockholders whose 
services were neither obligatory nor significant, and the salary Tvas com- 
parable to that he had previously enjoyed. Appellants have claimed for 
this provision the significance it would have had if paid to a stranger 
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for an entirely new ~erformance; it cannot be given that effect. The  
mere continuation of a former practice cannot have that effect. 

I n  other respects, the provisions with respect to Clark's salary a re  
significant. There was no agreement that it should be paid up to the 
time of his death, but only so long as he held 40% of the stock, that 
being the amount he then held. I t s  effect, therefore, was to freeze the 
stock in his possession so that he could not sell any of the stock on the 
outside market, even had there been one; and this tended to strengthen 
rather than defeat the objects of the original contract. 

On the whole, the later transaction may be consistently regarded as a 
partial performance of the original contract on both sides, intended to 
establish a modus vivendi under the new conditions presented until the 
corporation should have the funds with which to complete the purchase- 
thus anticipating pro tanto the final delivery. 

Although, as we have seen, the 1939 contract can be reconciled with 
the substantial provisions of the 1928 contract without abrogation of that  
instrument, another circumstance connected with the execution of the  
later instrument must receive consideration. 

The record shows that the 1939 contract, under which Clark trans- 
ferred to the Corporation part of the stock he had contracted to deliver, 
was induced and brought about by the act of the defendants themselves 
or those who were then concerned in the purchase of the stock, and tha t  
they admittedly received the benefit of the stock transferred. While 
there is some difference in the factual situations in cited cases and in t h e  
phraseology enlployed in the opinions on the subject, the controlling 
principle in all of them is clear: Where complete performance is ren- 
dered impossible by a party to a contract who has the duty of counter 
performance, the latter cannot take advantage of his own act and refuse 
performance on his part. Whitlock v. Lumbe~ Co., 145 N.  C., 120, 
58 S. E., 909; Harris v. Wright, 118 N. C., 422, 24 S. E., 751; Naviga- 
tion Co. v. Wilcox, 52 N .  C., 481; IIarzuood 2). Shoe, 141 N.  C., 161, 
S. E., 616; 1 2  Am. Jur., p. 885; 12 Bin. Jur., p. 958, Text and Notes, 
1415 ; Rest., Contracts, see. 295 ; Norrison v. Walker, 179 N.  C., 587, 103 
S. E., 139 ; Willison on Contracts, see. 668. 

I n  delivering the opinion of the Court in lliavigation Co. v. Wilcox, 
supra, and citing Lord Coke's illustration of the rule, Chief Justice 
Pearson stated the principle in this language: '(One who prevents the  
performance of a condition or makes it impossible by his own act shall 
not take adaantage of the nonperformance." 

Justice Brown, speaking for the Court in Harwood v. Shoe, supra, 
says : "This rule applies with especial fitness where the party is impelled 
by personal interest." 
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But apart from this consideration, there is little or nothing in the 
1939 contract that would lead to the conclusion that the parties to the 
new contract intended otherwise than to create an ad in ter im arrange- 
ment adjusted to the new conditions until final compliance with the terms 
of the original contract became possible. Under the 1928 contract, and 
corporate approval thereof, the insurance upon Clark's life was set apart 
as a trust fund, to be applied to the purchase of his stock after his death. 
H e  contributed to that fund more than one-half for the eleven years 
preceding that contract, and the very substantial sum of 40% from the 
making of that contract to his death. Looking at  the situation as it 
affected his widow, the corporate assets which would otherwise have been 
hers were constantly depleted in the creation of this fund down to the 
time of her husband's death. Meantime, the character of that trust fund 
remained the same, without any attempted corporate action to change it, 
and with no notice whatever to Clark of any intention to do so. The 
defendants are now estopped from claiming it as a part of the general 
corporate assets, freed from any commitment to the purpose of its 
creation. 

As we have seen, it is incumbent upon the proponents of rescission to 
make it clear that the second instrument was so intended or has that 
effect. I n  passing upon that question, we are not required to assume that 
men have acted unreasonably or inequitably, when the contrary inference 
is apparent. 

The purchase of Clark's stock under the 1928 contract was by far the 
most important and outstanding engagement of the company, inevitably 
inviting attention of those making the new contract if the purpose was 
thereby to terminate it. I t  is hardly likely that business men, if they 
had intended that the 1939 instrument should discharge the obligation of 
such an important nature, would have failed to give some expression of 
this intention in the instrument which appellants now contend has that 
effect. The inference is that they did not so intend. 

The conduct of the parties in dealing with the contract indicating the 
manner in  which they themselves construe it is important, sometimes said 
to be controlling in its construction by the court. S m i t h  v. Paper Co., 
ante, 47; Hood v. Davidson, 207 N .  C., 329, 177 S. E., 5 ;  Wearn  v. 
R. R., 191 N. C., 575, 132 S. E., 5 1 6 ;  Old Colony Trus t  Co. v. Omaha, 
230 U.  S., 100, 57 L. Ed., 1410. For eleven years prior to 1939, Clark 
held all of the stock in readiness to comply with his part of the bargain, 
and the defendants carried out theirs, paying the premiums on the insur- 
ance in contemplation of the purchase of the stock. After the 1939 
contract they continued to pay the insurance with no indication, as we 
have noted, that it was not regarded as a trust fund for the purchase of 
the stock and with no corporate action attempting to change its charac- 
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ter, a n d  when t h e  insurance was collected i t  was deposited i n  a special 
fund .  T h e  facts  of the  case strongly indicate t h a t  t h e  obligation t o  pur-  
chase t h e  stock mas regarded as  still  outstanding. 

W e  conclude t h a t  rescission of t h e  1928 contract was not  i n  contempla- 
t ion  of t h e  part ies  i n  the  making  of t h e  1939 agreement, a n d  t h a t  n o  
abrogat ion or  rescission has  been made  of i ts  substantially mutua l  obli- 
gat ions wi th  respect to  the  purchase and  sale of the  stock. T h e  obliga- 
t ion  created by  t h e  earlier contract still  applies t o  t h e  500 shares of stock 
now i n  the  hands of the  plaintiff executor, t o  be performed i n  accordance 
wi th  t h e  provisions of the  contract. 

T h e  question presented t o  us  upon appeal  has  been t h a t  of rescission 
o r  modification ; the  defendants raised n o  question as  t o  t h e  na ture  of t h e  
remedy sought. T h e  very able argument  of the  contentions on  both sides 
mus t  account f o r  the  length of th i s  discussion. 

I t  is  our  conclusion t h a t  t h e  result reached i n  the  t r i a l  is  i n  accord 
w i t h  t h e  applicable principles of l a w  a n d  is  justified by  the  facts  'of 
record. 

W e  find 
N o  error .  

MRS. SANCT HAYES DEATON, ADMINISTRATRIX O F  TI-IE ESTATE O F  EDWIN 
I. HAYES. DECEASED, T-. BOARD O F  TRUSTEES O F  ELOS COLLEGE. 

(Filed 5 June, 1946.) 
1. Trial § -- 

On motion to nonsuit, the evidence is  to be considered in the light most 
favorable to plaintiff, and defendant's evidence which tends to impeach 
or contradjct plaintiff's evidence mill not be considered. 

2. Appeal and Error § 40i- 
On appeal from the granting of defendant's motion to nonsuit, excep- 

tions to the admission of evidence offered by defendant a r e  without merit, 
since defendant's evidence in derogation of plaintiff's evidence is  not con- 
siderecl in determining the sufficiency of the evidence. 

3. Appeal and Error 39d- 
The exclusion of evidence. eren if competent, cannot be held harmful 

when the ultimate fact sought to  be proven thereby is fully established 
by other evidence. 

4. Master and Servant 55i: Judgments a 32-  

Judgment was entered in a proceeding under the Worl~men's Compensa- 
tion Act denying recovery on the ground that  deceased workman was an 
independent contractor and not an employee. Thereafter this action for  
wrongful death was instituted. The beneficiaries of the estate and the 
claimants in the former proceeding are  the same. Held: The prior judg- 
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ment is  res judicata as to the status of the workman but does not bar the 
action for  wrongful death. 

5. Master and Servant a 11- 
The contractee is not liable for injury sustained by an independent con- 

tractor in  the performance of the work unless the injury is the result of 
latent dangers of which the contractee Bnew or  should hare known and of 
which the contractor had no knowledge and could not reasonably have 
discovered. 

6. Electricity 6- 

I n  the handling of live wires by an electrician ordinary care means the 
highest degree of care. 

7. Master and Servant § 11: Electricity 5 10-Electrician's want of care 
for own safety held sole or contributing proximate cause of injury. 

Plaintiff's evidence disclosed the following circumstances : Plaintiff's 
intestate, an experienced electrician, was employed as  an independent 
contractor to replace six poles, involving the transfer of five wires from 
the old to the new poles. Intestate knew that  two of the wires were light 
circuit wires and three were high tension wires. Oile of the high tension 
wires was fastened to the side of the poles with house brackets in a 
manner usually employed for low tension wires solely. Intestate could 
have had the current turned off, and also had rubber gloves which would 
have protected him from injury, but caught hold of the high tension wire 
with his bare hands, while standing on wet ground, and was electrocuted. 
Held:  Intestate's failure to  follow either of the safe courses open to him, 
and his adoption of a patently dangerous and unsafe method, which would 
have resulted in serious injury, a t  least, even if the wire had been a light 
circuit wire, was the sole or a contributing proximate cause of his injury 
and death, precluding recovery regardless of whether defendant was negli- 
gent in  failing to warn him of the unusual position of the high tension 
wire. 

APPEAL b y  plaintiff f r o m  Williams, J., a t  September Term, 1945, of 
ALAMANCE. Affirmed. 

Civi l  action to  recover damages f o r  wrongful  death. 
One  phase of the  controversy involved on th i s  appeal  was here on a 

former  appeal.  Hayes v. Elon College, 224 N .  C., 11. M a n y  of the 
facts  a r e  there stated. A t  the  risk of repetition we  add the  following, 
gleaned f r o m  h la in tiff's evidence, as  being mater ial  here : 

A p a r t  of defendant's local electric l ight  system-six poles and wires 
at tached thereto-was, as  alleged by  plaintiff, i n  a dangerous and defec- 
t ive condition. T h e  deceased and  his  associates, Grimes Moore and J o e  
Dixon, were engaged t o  make  the necessary repairs  thereto. They  were 
t o  replace s ix old poles wi th  new poles a n d  t rans fe r  t h e  five wires f r o m  
t h e  old poles t o  t h e  new poles. 

Three  of the  wires carried 2,300 volts of electric current  each and 
two carr ied 110  volts each. All the  wires were s t rung  on cross a rms  
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until they reached the fourth pole. There one dropped below the cross 
arms and was strung on house brackets attached to the poles for the 
distance of two poles and was then again raised to and strung on the 
cross arms. 

At  the time deceased and his associates contracted to do the work 
they knew that three of the wires were high tension and two were light 
circuit wires, but they did not know which were high tension and which 
were low voltage. Defendant failed to advise or warn them in respect 
thereto. 

I f  a person is standing on wet ground and comes in contact with live 
electric current the current becomes more violent and dangerous and if a 
person is standing on wet ground and comes in contact with 110 volts 
with no insulation he may suffer death therefrom, though i t  is possible 
to release him from the wire before i t  becomes fatal. 

When working on live wires skilled linemen usually use rubber equip- 
ment, rubber gloves, insulated hooks and snakes which furnish protection 
from electricity up to 10,000 volts, and deceased had rubber gloves avail- 
able at  the time of the accident which caused his death. 

The customary practice prevailing as to "electric power lines" govern- 
ing the installation and maintenance of electric transmission wires - 
requires that a wire installed and maintained upon house brackets located 
below the cross arms carry only 110 volts of current, but witnesses for 
plaintiff were not advised whether such practice prevailed for local 
plants such as that of defendant. However, a skilled electrician, seeing 
wires strung on house brackets, would believe and conclude that they 
were low voltage wires. He  could not determine how much current a - 
wire carried by merely looking at  it. 

When deceased and his associates reported on the premises of defend- 
ant to begin the work they had a conversation with a Mr. Lovett, agent 
of the defendant. 

"Mr. Lovett stayed and talked a little and then went back to the office, 
but we had a conversation about cutting off the current when we first 
got there. I do not remember whether I asked or Mr. Hayes asked. 
Mr. Lovett said that we could have i t  off but that he would like for us 
to keep i t  on as long as we possibly could on account of the heating and 
cooking, and Mr. Hayes and I decided to set the poles before we cut off 
the current, and Mr. Lovett did not have anything to do with that. H e  
just said leave it on as long as possible for heating. . . . H e  told us 
who to see to cut i t  off, a man who worked there. . . . We were both 
experienced linemen and we knew the current was on those lines." After 
Mr. Lovett had gone back into the building, deceased and his associates 
decided to set the poles before they cut off the current. 
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The contractors proceeded to set the poles without transferring the 
wires until they came to the fifth pole. "Mr. Hayes said we could go 
ahead and put the poles in the holes and come back and tamp them and 
then cut off the current; that i t  would be safer . . ." When they came 
to the fifth pole they found it was necessary to detach the wire hung on 
house brackets on the fourth and fifth poles in order to set the fifth pole 
properly. Moore went to get his clinlbers and safety belt so as to climb 
the pole and detach the wires. He  relates what happened thereafter 
as follows : 

"Well, I came back (from the car) and asked Mr. Hayes if he knew 
what was on that wire and he said he did not think there was anything 
and to wait and he would look, and he walked down another span and 
hollered back and said he thought that was a control wire going into 
the kitchen and for me to go ahead and throw it down and I untied it on 
that pole and let down the telephone-and let it down and then these 
two. . . . We had not tested it out then and could not tell whether the 
wire dropping down had 2,300 volts. . . . We had not looked and still 
could not tell which carried the 2,300 volts, and we had not looked when 
we came to the fifth pole. . . . The only thing I did was ask Mr. Hayes 
about taking the line down, and he said to take it down, that it was a 
control line, when, if he had walked on nearer, he would have seen that 
it was 2,300 on that wire that I asked Mr. Hayes about. . . . We both 
had our gloves with us. We were not going to unhitch the wires until 
we had all the poles set and that is the reason me did not carry the gloves 
out there. We both had pairs of rubber gloves in the automobile . . . 
the reason Xr .  Hayes and I did not take our gloves out of the car was 
that we had not intended to monkey with the wires until we had the poles 
all set, and when we got to the fifth pole and had to change the wires 
I do not know why I did not go and get my gloves." 

As related by another witness: 
('Mr. Moore or Mr. Hayes, one, wondered if there was anything on 

that wire, and Mr. Hayes did not know. He said he would step back 
and look it over. . . . When Mr. Moore said 'I wonder if anything is 
on that wire,' Mr. Hayes said, 'I will look.' " 

When Moore untied and dropped the wire on the fifth pole, deceased, 
while standing on the wet ground, caught hold of it in his right hand to 
pull it out of the way. He  received a severe electric shock. His asso- 
ciates had the current cut off and got him loose from the wire, but he 
died from the shock. I f  he had used rubber gloves he would not have 
been hurt. 

At the conclusion of all the evidence the defendant renewed its motion 
to dismiss as in case of nonsuit, first entered when plaintiff rested. The 
motion was allowed and judgment of nonsuit was entered. The plaintiff 
excepted and appealed. 
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S m i t h ,  W h a r t o n  & Jordan,  Luke W r i g h t ,  and T h o m a s  C. Carter  for 
plaint i f f ,  appellant.  

C. L. S h u p i n g  and L. P. X c L e n d o n  for defendant ,  appellee. 

BARNHILL, J. On plaintiff's exception to the judgment dismissing the 
action as in case of nonsuit, the familiar rule which requires that the 
evidence be considered in the light most favorable to the plaintiff pre- 
vails. Evidence of the defendant, whether conlpetent or incompetent, 
which tends to impeach or contradict the testimony offered by plaintiff, 
is not to be considered. I t  follows that the assignment of error based 
on the exceptions to the admission of testimony is without substance. 

The exclusion of testimony respecting alleged burns on the trees near 
the electric line, offered by plaintiff for the purpose of showing that 
defendant had notice of the defective condition of its line, if competent, 
does not constitute harmful error. Plaintiff alleges that the poles were 
rotted and splintered and the wires were of sundry gauges, mere spliced 
together in numerous places and the insulation thereon was badly frayed 
and worn, by reason of which said poles and wires were in a highly 
dangerous and defective condition. They were experienced electricians 
and mere aware of the dangerous situation created by such defective and 
worn condition. Furthermore, "the burns" were visible to the naked 
eye. I f  they tended to give notice to the defendant they likewise served 
to put plaintiff's intestate and his associates on guard. 

The widow and children of the deceased were the claimants in the 
former proceeding. H a y e s  2;. E l o n  College, 22-1 N .  C., 11. They are 
the ultimate beneficiaries in case of recovery in this action. Hence the 
former decision of this Court is res judicata as to the status of deceased 
as an independent contractor in his relations with defendant. Current  
v. W e b b ,  220 N .  C., 425, 1 7  S. E. (2d), 614. I t  does not, however, bar 
plaintiff's right to maintain this action. I n  the former proceeding 
recovery depended upon the existence or nonexistence of the master- 
servant relationship. Here the alleged negligence of the defendant is the 
gravamen of plaintiff's cause of action. The issues involved are not the 
same. O d u m  v. Oil Co., 213 N. C., 478, 196 S. E., 823. 

So then, we come to the one primary question posed for decision. Did 
plaintiff offer any testimony which, when considered in the light most 
favorable to her, tends to show that the death of her intestate was proxi- 
mately caused by the negligence of defendant, and, if so, does her testi- 
mony further show as a matter of law that deceased failed to exercise 
ordinary care for his own safety? 

Many of the authorities cited both by plaintiff and defendant involve 
the master-servant relationship which imposes upon the master duties in 
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excess of those which an owner-contractee owes to an  independent con- 
tractor. So then, while helpful, they are not directly in point. 

Ordinarily an employer of an independent contractor may not be held 
liable for injuries which have been sustained in  the performance of the 
contract by the contractor himself. 35 Am. Jur., 588; Arizona Bing- 
h a m p t m  Copper Co. o. Dickson, 195 Pac., 538, 44 A. L. R., 881; 
Roddy v. Ma. P .  R. Co., 15 S. W., 1112, 12 L. R. A., 746, 24 Am. St. 
Rep., 333, Anno. 44 A. L. R., 891. 

Since independent contractors are not servants of the contractee a 
contractee, in  the absence of some special circumstance or circumstances 
imposing liability, is not liable as master for injuries sustained by an 
independent contractor, the contractee's liability, if any, being the same 
as that imposed on him with respect to third persons generally. 39 C. J., 
1349, sec. 1567. 

Although there are decisions contra, i t  is generally held that one who 
is having work done on his premises by an independent contractor is 
under the obligation to exercise ordinary care to furnish reasonable pro- 
tection against the consequences of hidden dangers known, or which 
ought to  be known, to the proprietor and not to the contractor or his 
servants. 39 C. J., 1345, see. 1562. 

The rule applies only to latent dangers which the contractor or his 
servants could not reasonably have discovered and of which the owner 
knew or should have known. 39 C. J., 1348, sec. 1566; 2 Shearman & 
Redfield, Negligence, 689 (Rev. Ed.) ; 3 Cooley, Torts (4th Ed.), 426. 

The owner is not responsible to an independent contractor for injuries 
from defects or dangers of which the contractor knew or should have 
known, "but if the defect or danger is hidden and known to the owner, 
and neither known to the contractor, nor such as he ought to know, it is 
the duty of the owner to warn the contractor, and if he does not do this 
he is liable for resultant injury." Douglms v. Peck & L. Co., 89 Conn., 
662, 95 Atl., 22; Arizona Binghampton Copper Co. v. Dickson, supra; 
Gowing v. IIenry Field Co., 281 N.  W., 281; Anno. 44 A. L. R., 894; 
Steele v. Grahl-Peterson Co., 109 N. W., 882. See also Highway Comm. 
v. Transportation Corp., ante, 3'71. 

"It has been repeatedly held that where one knowingly places himself 
in  a place of danger which he might easily have avoided he assumes all 
risks incident thereto." Dreier v. McDermott, 141 N. W., 315, 50 L. R. 
A. (N. S.), 566; Gowing v. Henry Field Co., supra. And the owner- 
contractee is not liable for injuries resulting from conditions obviously 
dangerous and known by the contractor to be so. Highway Comm. v. 
Tralzsportation Corp., supra; Gowing v. Henry  Field Co., supra. 

It follows that plaintiff's one material allegation of negligence is to 
the effect that the stringing of a high tension wire on house brackets 
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below the cross arms on the poles constituted a substandard and improper 
installation and maintenance of high tension wires; that such improper 
installation created a latent, perilous and highly dangerous condition "of 
wh'ich the plaintiff's intestate did not have and could not have had any 
prior notice"; and that the defendant negligently and wrongfully failed 
to notify or warn plaintiff's intestate thereof. 

Whether plaintiff offered any evidence which tends to sustain the 
allegation is seriously debated. He  first said he knew the voltage on this 
wire and then undertook to investigate to make sure. But  he either 
failed to go where he could see or, haring seen, disregarded the informa- 
tion thus obtained. Hence i t  is urged that he did not rely upon any 
implied representation as to the voltage of the wire arising out of the 
manner of its maintenance, and therefore defendant's failure to give 
warning was not, and could not be held to constitute, a proximate cause 
of his death. 

This we need not now decide, for we are of the opinion that the failure 
of the deceased to exercise ordinary care for his own safety, as disclosed 
by plaintiff's evidence, whether denominated primary or contributory 
negligence, was such as to induce the one reasonable conclusion that his 
own lack of due care proximately caused or contributed to his injury 
and death. 

I n  appraising his conduct we may assume, without deciding, that the 
opinion evidence tendered by plaintiff was competent and that the main- 
tenance of the wire partly on house brackets reasonably led deceased to 
believe it was a low voltage wire. ,4t the same time we must bear in mind 
that to constitute want of due care on his part it is not required that he 
should have anticipated that the peril was a deadly one. I t  is sufficient 
if he knew or should have known that substantial injury was likely to 
result from handling a low tension wire in such manner under the condi- 
tions then existing. Rushing 11. litilifies Co., 203 N.  C., 434, 166 S. E., 
300: Furthermore, in respect to the work being performed by him, 
ordinary care means the highest degree of care. Ellis v. Power Co., 193 
N.  C., 357, 187 S. E., 163; Calhoun v. Light Co., 216 N.  C., 256, 4 S. E. 
(2d), 858; ilfcAllister v. Pryor, 187 N.  C., 832, 123 S. E., 92; Turner 
v. Power Co., 154 N. C., 131, 69 S. E., 767; Hnynes v. Gas Co., 114 
N.  C., 203. 

The condition of bad repair was a moving cause for engaging the 
deceased and his associates to do the work contemplated by their contract. 
Deceased was not a servant ordered by defendant to do what he did. 
H e  was an expert exercising his specialized knowledge according to his 
own judgment and with his own devices. He  knew the danger inherent 
in  the condition of bad repair as well as the peril incident to handling 
live wires with the naked hand while standing on wet ground. H e  was 
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aware of the fact that the danger of handling high tension and low 
voltage wires under such conditions differed in degree only and that, 
whether the wire was high tension or low tension, i t  was dangerous to 
attempt to handle it without using the protective devices he had at  hand. 

He  knew it was a live wire but did not know the quantity of current 
it carried. Means of ascertainment were a t  hand. By  tracing the wire 
a short distance in either direction he could have discovered it was a 
high tension wire. He  likewise had at hand adequate means of protec- 
tion. H e  could have used his rubber gloves or he could have directed 
that the current be cut off. By  pursuing either of these courses he could 
have handled the wire in perfect safety. 

Thus i t  appears that the danger was obrious. Rushing v. Utilities Co., 
supra; Perry v. Herrin, 225 N.  C., 601; Benton v. Building Co., 223 
X. C., 809, 28 S. E. (2d), 491; Morrison v. Mills Co., 223 N .  C., 387, 
26 S. E. (2d), 857; R i n g  v. Mills Co., 210 N.  C., 204, 185 S. E., 647; 
Xcott v. Telegraph Co., 198 N .  C., 795, 153 S. E., 413; Lunsford v. Mfg.  
Co., 196 N.  C., 510, 146 S. E., 129; 38 Am. Jur., 750, see. 91; 45 C. J., 
875, see. 306 (6). 

At  least two perfectly safe courses were open to the deceased, and yet 
he chose to proceed to handle a live wire with his bare hands while he 
was standing on met ground. He  discarded the safe and chose instead 
the patently dangerous and unsafe method of handling a dangerous 
instrumentality. Covington v.  Furniture Co., 138 N.  C., 374; Groome 
v. Statesville, 207 K. C., 538, 177 8. E., 638; Williams v. ~ V f f g .  Co., 180 
N. C., 64, 104 S. E., 31; Clemenfs v. Power Co., 178 N. C., 52, 100 
S. E., 189; Dunnevant v. R. R., 167 N. C., 232, 83 S. E., 347; Dermid 
v.  R. R., 148 N. C., 180; 29 C. J. S., 608, see. 53; 45 C. J., 961 ; 38 Am. 
Jur., 873, see. 193. His conduct in so doing evidenced a failure to use 
ordinary care for his own safety which, if not the sole proximate cause 
of his injury and death, was at  least a direct contributing proximate 
cause thereof. 

We have carefully examined the authorities cited and relied on by 
plaintiff, including Xack  v. Marshall Field (e. Co., 218 N.  C., 697, 12 
S. E. (2d), 235. They are not at  variance with the conclusion here 
reached. On the other hand, Rushing ?I. Utilities Co., supra, is in point. 
See also Piedmont Elec. Illuminating Co. v. Patterson's Adwz'x., 84 Qa., 
747, 6 S. E., 4 ;  Anderson v. Light Co., 46 Atl., 593; Barnett v. Electric 
Co., 10 Fed. (2d), 111. 

For  the reasons stated the judgment below must be 
Affirmed. 
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J E F F E R S O N  STANDARD L I F E  IKSURANCE COMPANY T. GUILFORD 
COUNTY. 

(Filed 5 June, 1946.) 
1. F r a u d  5 8- 

While legal fraud has not been precisely defined, i t  rests upon public 
policy and does not necessarily involve the conscience or moral dereliction. 

2. F r a u d  5 6- 
I n  order to be actionable, legal fraud, as  well as  moral fraud, must 

involve some detriment resulting from the fraud suffered by the party 
seeking relief, or some inequitable advantage taken by the party against 
whom the relief is sought. 

3. Counties § 22- 

I n  i t s  business transactions a county is held to the same rules of equita- 
ble dealing that apply to all persons, natural or corporate, in so f a r  a s  this 
may be done while respecting its municipal character and the laws regu- 
lating its business and con~mercial transactions. 

4. Equity 5 21G 
The maxim that he who seeks equity must do equity is not a precept 

fo r  moral observance but an enforceable rule of law. 

5. Counties 5 22: Reformation of Instruments 5 +County may not  seek 
reformation of instrnment for fraud and a t  same t ime seek t o  retain 
benefits. 

The owner of land conveyed same and took a deed of trnst for the pur- 
chase price. The purchaser transferred same to defendant county subject 
to the deed of trnst. the entire transaction being for the purpose of emd-  
ing the constitutional and statntory provisions relative to the incurreilce 
of debt by the countg, the purchaser of the land purporting to be the agent 
of the connty in obtaining the property. In an action to foreclose the 
deed of trust the county set np a cross action to r e f o m  and cancel the 
deed of trust, to strike out the debt assumption agreement in the deed to 
i t  and to substitute the county as  the grantee in  the original deed. alleging 
legal and moral fraud in the transaction. Held: The assumption of the 
debt by the county in contravention of constitutional and s t a t u t o r ~  prohi- 
bitions is void as  a matter of law without the necessity of invoking francl, 
but the county is not entitled to reform the instruments so as to acqnire 
the property free from encumbrance and thereby retain the benefits of 
the very transaction attacked by it, and the trustor is entitled to foreclose. 

6. Counties 5 23- 
The rule that  a co.unty is  not required to  restore the s ta tus  quo or com- 

pensate for benefits received under a void contract where to do so mould 
be tantamount to annulling constitutional or statntory prohibitions, has 
no application where the county obtains nothing under the void trans- 
action. 
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A transaction by which a county seeks to obtain title to property and 
assume the debt for  the purchase price in contravention of constitutional 
and statutory prohibitions is void, and since the county is without power 
or capacity to execute the transaction it is also incapable of ratifying it. 

8. Same: Principal and Agent 9 2- 
A county is subject to the general rule that where it has no capacity to 

do a contemplated act it is without power to appoint an agent for that 
purpose. 

STACY, C. J., and WINBORNE, J., took no part in the consideration or decision 
of this case. 

APPEAL by defendant from Alley, J., at 3 December, 1945, Term, of 
GUILFORD (Greensboro Division). 

This case was here on appeal at  the Spring Term, 1945, of the Court, 
and the result is reported in 225 N. C., at page 293, 34 S. E. (2d), 430. 
The statement of the case in that report covers the essential facts in- 
volved in the present appeal, and the full opinion of the Court is so 
related to the subsequent procedure and the scope of this review that both 
the statement of the case and the full opinion are referred to as a part 
of this statement. Matters occurring since the opinion was handed down 
are further noted. 

On the former trial the plaintiff, amongst other demands, sought relief 
on equitable grounds, asking that it be recompensed or that restitution 
be made to it with respect to money used by the defendant on an at- 
tempted assumption of debt thereafter declared to be void. I n  reviewing 
the judgment this Court, speaking through Jfr. J w f i c e  Winborne, said: 

"It is apparent from the language of the judgment below that the 
court, in arriving at  the decision made, applied the equitable principle 
of restitution. However, upon the face of the factual situation in hand, 
we are of opinion and hold that plaintiff may not, at  this time, invoke 
the aid of a court of equity for application of that principle, since it 
appears that plaintiff is not without an adequate remedy at lam. Equity 
will not lend its aid in any case where the party seeking it has a full and 
complete remedy a t  law. T o w n  of Zebulon v. Dawson,, 216 N. C., 520, 
5 S. E. (2d), 535; I n  r e  Estate of Daniel, ante ( 2 2 5  N.  C.) ,  18." 

The remedy at law pointed out by the Court was the enforcement of 
the C. Clair Conner note and deed of trust securing it as the individual 
act of Conner. The opinion proceeds : 

'(. . . Moreover, the deed, the note and the deed of trust are clear and 
unambiguous, and there is in neither any expression tending to show 
agency or from which agency niay be inferred. Under such circum- 
stances, so long as the deed, the note and the deed of trust remain as they 
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now are, a trusteeship may not be read into the note and into the deed 
of trust. 

"See Restatement of the Law of Agency, section 325, 1 Mechem on 
Agency (2 Ed.), section 1405, et seq., particularly sections 1420 and 
1425. Also, Bryson v. Lucas, 84 N. C., 680; Hicks v. Kenan, 139 N .  C., 
337, 51 S. E., 941; Basnight v. Jobbing Co., 148 N. C., 350, 62 S. E., 
420. 

"Thus, until or unless there be a reformation of the deed, the note and 
the deed of trust, the legal remedy of foreclosure under the terms of the 
deed of trust or by civil action would seem to be available to plaintiff. 

"And so far as the rights of Guilford County in and to the Bradshaw 
property are concerned, i t  holds a deed from C. Clair Conner which is 
made expressly subject to the deed of trust securing the note which plain- 
tiff holds." 

The Court held that the provision in the deed of Conner to Guilford 
County, in which the county undertook to assume and pay the indebted- 
ness to plaintiff, secured by the deed of trust, was not enforceable as an 
express contract, referring to Article VII ,  sec. 7, and Article V, see. 4, 
of the Constitution. Article VII ,  see. 7, of the Constitution forbids the 
creation of debt other than for a necessary purpose without authorization 
by popular vote; Article V, sec. 4, prohibits counties from contracting 
debt during any fiscal year to an amount exceeding two-thirds of the 
amount by which the outstanding indebtedness of the county shall have 
been reduced during the preceding fiscal year, without an approving vote 
of the people. The project had not been declared a necessary purpose; 
and the debt of Guilford County had not been reduced at all during the 
preceding fiscal year. 

After the opinion and decision in Insurance Co. v. Guilford County, 
supra, were filed in the lower court, the case was formally reconstituted 
i n  so far  as became necessary to meet the suggestion of the appellate 
Court respecting the remedy and the defense, and readied for trial. The 
plaintiff brought in as defendants C. Clair Conner, grantee in the Brad- 
shaw deed and subsequent encumbrancer in the trust deed, and Julian 
Price, Trustee therein. Appropriate amendments were made to  the 
pleadings, the plaintiff seeking its remedy of foreclosure against Conner 
under the trust deed, the defendant Guilford County opposing, and seek- 
ing to have the Bradshaw deed to Conner, the trust deed of Conner to 
Price, and the deed of Conner and wife to Guilford County, each re- 
formed in the particulars stated infra. The defendant county sought to 
reform the Bradshaw deed to Conner by striking out in the premises 
"C. Clair Conner, unmarried," and inserting in lieu thereof, "to Guilford 
County, party of the second part"; to have the deed of trust executed to 
Julian Price and the note purporting to be secured thereby reformed so 
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as to read "C. Clair Conner, Agent for Guilford County" wherever the 
signature appears in said deed of trust and note, and thereupon to have 
the deed of trust and note canceled and annulled; to have the deed of 
Conner and wife to Guilford County reformed by striking out the clause 
making it subject to the Jefferson Standard Life Insurance Company 
debt and deed of trust. The right to reformation in all these respects 
is grounded upon the allegation of fraud and conspiracy of former mem- 
bers of the County Board of Commissioners, C. Clair Conner and repre- 
sentatives of the plaintiff to cause a debt to be created against Guilford 
County in ~iolat ion of the constitutional prohibitions recited and in con- 
travention of public policy. The allegations of fraud are based on the 
agreement evidenced by resolution of the Board of County Commis- 
sioners on 16 Xorember, 1936 (appearing in full in Ins. Co. v. Guilford 
County, supra, on page 297), and upon the acts of the several parties 
named in pursuance thereof, culminating in the execution of the above 
instruments, all of which are included in the stipulations of fact in the 
caee now under review. 

As on the former trial, the controversy was submitted to the trial judge 
by consent without the intervention of a jury, on a stipulation of fact 
as above noted. 

Upon the stipulated facts, the appellant asked the court below to find 
that the xhole plan set forth in the stipulation of fact had for its end 
and purpose the nullification of the statutes and Constitution of North 
~ a r o l i n a  relative to the incurrence of debt by counties; that it was an 
attempt to create a debt by Guilford County on property acquired by it 
for gorernniental purpoees, and that the deed of trust and note executed 
in connection d h  it mere against public policy, and that the plaintiff 
seeks the aid of equity in defeating constitutional and statutory provi- 
sions, and therefore has no standing in a court of equity; that the erec- 
tion of the county building in  High Point was not a necessary expense 
within the meaning of the North Carolina Constitution, Article VII ,  
see. 7 ;  that at the time the loan was attempted to be made Guilford 
County was prohibited by the Constitution, Article V, sec. 4, from incur- 
ring any debt. "That the substance and object of the plan and scheme 
shown in  said Stipulation of Facts, being contrary to public policy, the 
form of said plan and scheme should be disregarded and the matter 
treated as it really was, i .e . ,  the purported or attempted loan of money 
by the plaintiff to Guilford County; and the purchase of the Bradshaw 
property therewith, the county using moneys from its general funds to 
contribute thereto; and an attempt by the then Commissioners of Guil- 
ford County to execute a note and a deed of trust upon said property, 
through an agent, C. Clair Conner." Further conclusions of law asked 
for by the defendant county are: "That the plaintiff is not entitled to 
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recover upon a q u a n t u m  rneruit or implied contract." "That the de- 
fendant is not estopped to deny that i t  owes the alleged debt." Defend- 
ant then tendered a judgment providing for the reformation of the 
instruments in the respects requested and denying foreclosure, which the 
court declined to render. 

At  the conclusion of the hearing and argument the trial judge found 
the facts to be as stipulated, and further that in all the transactions 
involved the parties thereto had acted in good faith. 

Among pertinent conclusions of law are the following : 
('The note dated December 1, 1936, in the original amount of $100,000, 

executed by C. Clair Conner and payable to the order of Jefferson 
Standard Life Insurance Company is valid, and in all respects a legal, 
binding and enforceable obligation; that there is now justly due, owing 
and unpaid, upon said note the sum of $79,674.45 with interest thereon 
at the rate of 470 per annum, payable semi-annually from and after 
June 1, 1941; and that the Jefferson Standard Life Insurance Company 
is the lawful owner and holder of said note. 

"The deed of trust dated December 1, 1936, from C. Clair Conner 
to Julian Price, Trustee, given as security for the payment of the afore- 
said note, and recorded in the Office of the Register of Deeds of Guilford 
County in Book 797, at page 211, is, in all respects, legal and valid, and 
is a first and prior lien upon the property therein described. 

"The defendant, Guilford County is not entitled to have said note and 
deed of trust, or the deed from Mrs. Sallie Bradshaw to C. Clair Conner, 
reformed as alleged in said defendant's answer. 

"The Board of County Commissioners of Guilford County, in meet- 
ing duly assembled on July 23, 1945, ha\-ing adopted a resolution declar- 
ing that the acquisition of the Bradshaw land and the Public County 
Building erected thereon in the City of High Point, described in the 
aforesaid deed of trust to Julian Price, Trustee, a necessary governmental 
expense of Guilford County, and that it is necessary to have said County 
Building in the City of High Point, the Court is of the opinion and so 
holds, that the purchase of the Bradshaw property and the erection of 
the County Public Building thereon in the City of High Point were and 
are necessary expenses of Guilford County." 

I n  conformity with these conclusions, the court entered judgment for 
the amount due on Conner's note, decreed foreclosure, and adjudged that 
any surplus arising from the sale be paid to the County of Guilford. 

The defendant county appealed. 

S m i t h ,  W h a r t o n  & J o r d a n  for plaint i f f ,  appellee. 
T h o m a s  C. H o y l e  and R u p e r t  T .  P ickens  for de fendan t ,  appellant.  
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SEAWELL, J. The decision on the former appeal, Insurance Co. v. 
Guilford County, 225 N. C., 293, 34 S. E. (2d), 430, which became, and 
continues to be, the law of the case has so narrowed the controversy that 
the scope of this review is properly confined and directed to the action 
of the trial court in denying the reformation of the several deeds to the 
Bradshaw property and the validity and propriety of the ensuing judg- 
ment decreeing foreclosure. 

The crux of the case as here presented may be summarily stated: The 
court below found as a fact that all the parties to the various trans- 
actions alleged to be fraudulent acted in good faith, declined to decree 
reformation as demanded, and ordered foreclosure. The appellant insists 
that the conduct of the parties constituted at  least legal fraud, regardless 
of the question of good faith, entitling i t  to the relief demanded; and 
that the court had no alternative on the facts to find otherwise or to 
refuse a positive finding to that effect, and thereupon to reform the in- 
struments as demanded and deny foreclosure. 

Legal fraud does not necessarily involve the conscience or moral dere- 
liction, but may in instances where i t  is recognized as actionable serve 
as the basis of appropriate relief. 33 Am. Jur., p. 756, see. 4. If the 
trial court was wrong in assuming that the acts of which defendant com- 
plained did not constitute such fraud, the finding that they were done in 
good faith might be inconclusive. 

A precise definition of legal fraud, serviceable on all occasions, has not 
so far  been formulated. I t s  characteristics must be gathered from the 
several individual instances and situations in which i t  has been predi- 
cated as a matter of public policy, most often applied to some breach of 
duty in a fiduciary relationship. 37 C. J. S., pp. 211-213, see. 2 (c) (2). 
There are so many of the elements of constructive fraud absent in the 
whole complex of incidents brought into the evidence that we are of 
opinion they do not constitute either moral or legal fraud. However 
this may be, legal fraud, to be actionable, must include fraud in the 
defendant and damage to the plaintiff-using the terms "plaintiff" and 
t i  defendant" as causes are usually constituted. Some right of the party 
seeking relief must have been injuriously affected by the fraud or some 
inequitable advantage taken; 37 C. J. S., p. 215, see. 3 ;  Brooks v. Green- 
ville Banking & Trust  Co., 206 N .  C., 436, 174 S. E., 29 ; and there must 
be some causal connection between the fraud and the injury alleged, and 
some relevancy between them and the relief demanded.  he ~ o u i t  would 
not undertake, on grounds of fraud, to reform an instrument executed 
between strangers, except to establish some right of the petitioner which 
has been defeated or injuriously affected by the fraud. 

I n  the case at bar, the appealing defendant had no property or prop- 
erty right in the Bradshaw property unless it acquired that right through 
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the agency of Conner, and to assert that agency would be to ratify the 
fraud it has successfully denounced, or, to put it in terms more consonant 
with the facts, an agency it had no capacity to create. 

The defendant had no connection with the Bradshaw purchase except 
through Conner. H e  was commissioned to buy the property with money 
borrowed from plaintiff on the credit of defendant, and purportedly did 
so. The character of that transaction cannot now be changed by nunc 
pro t m c  amendment to read into i t  an innocent purchase by the county 
out of surplus funds available for the purpose. The county, on the facts 
of record, did not contribute anything to the purchase, although i t  repaid 
a part of the loan made by plaintiff to Conner and spent a considerable 
sum of money in completing the building and improvements on the 
property. I f  defendant has any right of redress for these expenditures, 
i t  must take some other form. They cannot be confused with the pur- 
chase price paid for the property, nor by legal fiction imported into that 
transaction so as to make the agency lawful or invoke its aid in the 
attempt to establish a trust with respect to any money contributed to 
the purchase. The transaction, as far  as the attempted participation of 
the county therein is concerned, was violative of two unyielding prohibi- 
tions of the Constitution, as well as a body of statute law, and the result, 
as affecting the county, is void. 

Even if fraud should be found in  the several transactions contemplated 
in the plan of financing adopted, i t  does not necessarily follow that 
defendant was thereby brought into position to avail itself of the fraud 
in  the peculiar manner proposed, or to demand the suggested relief. 
Assuming, contrary to our opinion, that the conduct of all parties to the 
transactions was fraudulent, what is the grievance of the county, and 
what may i t  equitably demand? The fruits of the fraud? Or, rather, to 
be removed from its atmosphere unhurt P 

Guilford County retains its corporate entity, or perhaps we should 
say has a continuing identity throughout all the changes in personnel 
of its governing boards. The responsibility of its officers to the county 
for dereliction of duty is one thing, and the liability of the county for its 
dealings with others is quite another. I n  the latter relation it is held 
to the same rules of equitable dealing that apply to all persons, natural 
or corporate, in so far  as that may be done while respecting its municipal 
character and the laws regulating its business and commercial trans- 
actions. I n  its cross action for equitable relief these rules must be 
observed. The maxim that he who seeks equity must do equity is not a 
precept for moral observance, but an enforceable rule of law. Pomeroy, 
Equity Jurisdiction, Qol. 2, see. 385, p. 51, et seq.; Hairston v.  Kes- 
wick Corp., 214 N. C., 678, 200 S. E., 384. We are not addressing this 



448 I N  THE SUPREME COURT. [226 

observation to the question of restitution-which the judgment under 
review has eliminated from the authorized procedure. We refer to the 
objective defendant seeks to reach through reformation of the several 
deeds. 

The allegations of fraud upon which defendant seeks reformation - 
serve to clothe all the incidents to which they refer in the same sheath 
of iniquity. The outstanding transactions denounced as fraudulent and 
conspiratorial are all peas in the same pod. But the scheme of reforma- 
tionwould (a )  reform and cancel the deed of trust to Jefferson Standard 
Life Ins. Co.: (b) strike out the condition of encumbrance in Conner7s , \ ,  

deed to the county; (c) substitute the county for Conner as grantee in 
the Bradshaw deed on the strength of his agency and a contribution by 
the county to the purchase out of surplus funds; all converging to put 
the title in the county to a valuable property now used by it, and here- 
after to be used, f o r  the most necessary purposes of local and county 
government without, it is insisted, any obligation to pay for it or any 
forum in which redress may be sought. Certainly there is no rule of 
equity which privileges one who seeks equity on grounds of fraud to 
strike down only those transactions which are unfavorable to him and 
preserve from a like fate those from which he would take an advantage, 
although equally obnoxious to the law, thus blowing hot upon his fingers 
and cold upon his porridge. 

Many authorities are cited to us in support of the proposition that a 
municipality is not required to restore the status quo or compensate for 
benefits received under a void contract where to do so would be tanta- 
mount to annulling the statute or doing by indirection that which the 
municipality was not permitted to do directly. While we do not doubt 
the propriety of such a rule, the rationale of our decision does not require 
us to discuss it, since the defendant could not have acquired anything 
under the Conner transaction which might be made the subject of such a 
dispute. 

When a transaction is in direct violation of the Constitution and lams, 
it is not necessary to invoke fraud, or contravention of public policy, or 
any other indirection to establish its invalidity. The law does that. 
And it has the merit of applying itself analytically and impartially to 
the offending incidents in whatever relation they are found. We have " 
referred to the invalidity of the attempted appointment of Conner to 
act as agent of the county in the series of transactions admittedly in- 
tended to evade the Constitution and create a county debt by indirection, 
and the inseparability from that purpose of the acts he mas commis- 
sioned to perform. Article V, see. 4, and Article VII, see. 7, of the 
Constitution are addressed to the counties and municipalities as such, 
rather than to their officers, and deprive them of the capacity to contract 
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under the admitted conditions. There is no reason why the salutary 
rule applied to  natural persons under such circumstances should not 
apply to a corporation or a municipality: Where the intended principal 
has no capacity to do the act if present, he is without power to appoint 
an  agent for that purpose. Rest., Agency, sec. 20; 2 C. J. S., Agency, 
see. 13, and citations. Since there has been no change in  the funda- 
mental law investing the defendant with power or capacity to do the act 
at  this time, i t  cannot ratify or adopt the act purportedly done in  its 
behalf. Rest., Agency, see. 86; 2 Am. Jur., Agency, see. 216; Norton 
v. Xhelby County, 118 U. S., 425, 30 L. Ed., 178, 190. Since the trans- 
action under review was unambiguous in its character, in violation of 
constitutional provisions and in contravention of public policy, and 
would still be unlawful, i t  is incapable of ratification. 

We reach the conclusion that the defendant acquired no interest in 
the Bradshaw property through the agency of Conner or by any contribu- 
tion made t o  its purchase price, and the refusal of the court to reform 
the Bradshaw deed by substituting Guilford County as the grantee was 
proper. The refusal to make the further reformations and cancellation 
demanded in defendant's cross action was justified under the facts. The 
defendant having failed to secure the reformation of the deeds as pointed 
out i n  Ins. Co. a. Guilford County, supra, the case reverts to the eon- 
trolling principles there announced. 

We note from the record that by resolution the County Commissioners 
have declared that the purchase of the property in controversy is a 
necessary governmental expense; and the same resolution discloses that 
the county has on hand a surplus fund legally available for that purpose. 
The judgment correctly declares that the restraining order in the case 
of Hill v. Stansbury, 224 N. C., 356, 30 S. E. (2d), 150, because of its 
exceptive provisions, does not apply to the present controversy, and 
would be no barrier to such action as the county desires to take in the 
premises. The judgment, which we are constrained to affirm, will not, 
therefore, of necessity put the county out of doors or cause it any grave 
inconvenience in the protection of its investment in property it took 
cum onere. 

The judgment of the court below was in accord with applicable legal 
principles and justified by the facts found, and it is 

Affirmed. 

STACY, C. J., and WINBORNE, J., took no part in the consideration or 
decision of this case. 
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OHARLES ARTHUR CRAVER AND LUNA L. CRAVER v. WM. E. SPAUGH, 
ADMINISTRATOE OF LAURA H.4NES, DECEASED. 

(Filed 5 June, 1946.) 
1. Judgments  8 27a- 

The calendaring of a cause is notice thereof to the litigants, but when 
a cause is calendared for both the first and third weeks of a term, and 
counsel, having been advised that opposing counsel would seek to have i t  
calendared for  the third week, notes that  i t  is so calendared, and so ad- 
vises his clients, the oversight in failing to  see that  the case was calen- 
dared for the first week, a t  which time the case was called, will not be 
held against the clients. 

a. Executors and Administrators 8 19- 
Where a claim against a n  estate is not referred, G. S., 28-111, and is  

rejected, action thereon is barred if not instituted within six months of 
receipt of written notice of the rejection, and the burden of proof is on 
claimants. 

8. Judgments  8 27- 
In  order for  plaintiff to be entitled to set aside a judgment of nonsuit 

on the ground of excusable neglect he must show the existence of a 
meritorious cause of action. 

Plaintiffs instituted this action on a claim against a n  estate more than 
six months af ter  receipt of written notice of rejection. Defendant pleaded 
G. S., 28-112, in bar. Plaintiffs alleged in their reply tha t  defendant had 
agreed not to plead the statute, but offered no evidence in support thereof. 
Defendant testified he made no such agreement. Held: Using plaintiffs' 
verified pleading a s  evidence on this point, i t  is not conclusive or irrebut- 
table, and the trial court's finding upon the conflicting evidence that  plain- 
tiff had no meritorious cause is conclusive on appeal. 

5. Judgments  8 14- 
Where plaintiff is not present when his cause is called for  trial and 

defendant makes no demand for affirmative relief, judgment that  plaintiff 
recover nothing is essentially a judgment of nonsuit or dismissal, and the 
fact that  the court heard defendant's evidence and submitted issues to 
the jury is not so irregular as  to constitute a fatal defect. 

DEVIN, J., dissenting. 

APPEAL by plaintiffs f r o m  Pless, J., a t  M a r c h  Term, 1946, of FOR- 
BYTH. Affirmed. 

Civil action heard  o n  motion under  G. S., 1-220, t o  set  aside final 
judgment  entered a t  a fo rmer  term. 

Plaint i f fs  instituted th i s  action on three alleged causes of action: (1) 
f o r  personal services to  t h e  defendant's intestate, (2 )  f o r  t h e  value of 
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certain securities delivered to d~fendant,  and (3 )  for services rendered 
defendant. The defendant, answering, denies the material allegations in 
the complaint and pleads the bar of the statute. G. S., 28-112. The 
plaintiffs in  reply admit their claim was filed and that they waited until 
8 August, 1945, to institute an  action on their claim, but allege there was 
no agreement to refer and defendant agreed not to plead any statute of 
limitations. 

The suit instituted 8 August, 1945, was dismissed by judgment of 
voluntary nonsuit a t  the September Term, 1945. This action was insti- 
tuted 21 November, 1945. I t  was calendared for trial 21 January, 1946, 
and was called 30 January, 1946. After some discussion i t  was continued 
to  be set at  the next term. The cause was then calendared for trial 
during the first week and also during the third week of the February 
Term. Counsel for plaintiffs received a copy of the calendar and noted 
the setting during the third week but failed to note the first week setting. 
They advised their clients to  prepare for trial during the third week. 

The case was duly reached and called for trial during the first week. 
The court made a diligent effort to contact counsel for plaintiffs but was 
unable to do so for the reason that he was necessarily out of the State on 
other business. I t  proceeded to trial and entered judgment that plain- 
tiffs recover nothing. 

Upon his return, counsel, discovering that judgment had been entered 
in  his absence, promptly filed this motion to vacate for excusable neglect. 

Upon the hearing the court upon the evidence offered found and con- 
cluded: (1) that the neglect of plaintiffs was not excusable, and (2 )  
plaintiffs do not have a meritorious cause of action. I t  thereupon entered 
judgment denying the motion, and plaintiffs appealed. 

Walser & Wright for plaintiffs, appellants. 
Ratcliff, Vaughn, Hudson & Ferrell for defendant, appellee. 

BARNHILL, J. We have held that i t  is the duty of a litigant to keep 
himself advised as to the time his cause is calendared for trial, and, when 
i t  is so calendared, he is fixed with notice thereof. Cahoon v. Brinkley, 
176 N. C., 5, 96 S. E., 650. Even so, plaintiffs here employed well- 
known and capable counsel who regularly practice in the courts of For- 
syth County. They were notified by counsel that the cause was calen- 
dared for the third week. They relied on this information. So then, i t  
might well be conceded that the oversight of counsel is  not to be held 
against them. 

But that is not the decisive fact here. The defendant offered evidence 
tending to show that plaintiffs, on 21 July, 1942, filed with him a verified 
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statement of their claim; that on 25 July, 1942, plaintiffs were notified 
i n  writing of the rejection thereof; that the claim was not referred, 
G. S., 28-111, and that plaintiffs did not institute suit on said claim 
until 21 November, 1945, more than six months after written notice of 
the rejection thereof. This evidence tends to establish a complete plea in 
bar. G. S., 28-112. The burden of proof was on the plaintiffs. Yet they did 
not attempt to refute this testimony. Nor did they offer any evidence 
of an agreement by defendant not to plead the statute, G. S., 28-112, 
other than the bare statement contained in their reply, although defend- 
ant went on the stand and swore he made no such agreement. Upon this 
and the other evidence offered, the court below found and concluded: 
"Plaintiffs do not have a meritorious cause of action, and have no reason- 
able hope of successfully prosecuting their alleged claims." 

Existence of a meritorious cause of action is a prerequisite to relief 
on the motion to vacate the former judgment. Roediger v. Sapos, 217 
N .  C., 95, 6 S. E. (2d), 801; Garrett v. Trent, 216 N .  C., 162, 4 S. E. 
(2d), 319; Cayton v. Clark, 212 N. C., 374, 193 S. E., 404; Hooks v. 
Neighbors, 211 N. C., 382, 190 S. E., 236; Parham v. Binnnnt, 206 
N.  C., 200, 173 S. E., 26; Parham v. Morgan, 206 N. C., 201, 173 S. E., 
27; Bowie v. Tucker, 197 N.  C., 671, 150 S. E., 200; Cahoon v. Brinkley, 
supra. 

The finding that plaintiffs have no meritorious cause of action is 
supported by competent evidence and is conclusive on appeal. Kerr v. 
Bank, 205 N. C., 410, 171 S. E., 367; Carter v. Anderson, 208 N. C., 
529, 181 S. E., 750; Crye v. Stoltz, 193 N .  C., 802, 138 S. E., 167; Allen 
v. McPherson, 168 N. C., 435, 84 S. E., 766 : I t  is binding on us. Turner 
v. Grain Co., 190 N .  C., 331, 129 S. E., 775; Gaster v. Thomas, 188 
N. C., 346, 124 S. E., 609. 

On motions of this kind the movent is out of court by judgment 
entered. R e  is seeking to have the court exercise its discretionary 
power to relieve him of the results of his own or his counsel's negligence. 
He  must then and there satisfy the judge that he has a cause of action or 
defense upon which he should be heard. While the verified complaint 
may be used as evidence on this point, the allegations therein are not 
conclusive or irrebuttable. Neither will they override a finding of the 
judge made on conflicting testimony. The judge decides the question 
after consideration of all the evidence and, having decided, his finding 
is conclusive. 

While the court at the February Term proceeded to hear evidence 
and submit issues there was nothing to be heard. The plaintiffs were not 
present and, of course, offered no evidence, and there was no demand by 
defendants for affirmative relief. Yet the judgment is essentially a 
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judgment of nonsuit or disnlissal. The irregular proceeding does not 
affect its essential nature as such or constitute a fatal defect therein. 

For  the reasons stated the judgment below is 
Affirmed. 

DEVIN, J., dissenting: The decision is made to turn upon the failure 
of the plaintiffs to show that their cause of action was brought within 
the time allowed by the statute of limitations pleaded by the defendant. 
G. S., 28-112. But  the plaintiffs have filed a verified reply to the de- 
fendant's answer in which they allege that pending negotiations between 
plaintiffs and the defendant for a settlement of the plaintiffs' claim "the 
defendant agreed that he would not plead any statute or statutes of limi- 
tation which might arise . . . until all negotiations as to a settlement 
of the claim or claims of plaintiffs against defendant were concluded, 
and that said negotiations extended to the date of the bringing of the 
action, and plaintiffs plead this agreement in bar of defendant's plea 
of the statute of limitations." Plaintiffs allege that in reliance upon 
this agreement, and pending negotiations, they delayed action. 

The question is not determined by the judge's finding on plaintiffs' 
motion to set aside the judgment that plaintiffs do not have a meritorious 
cause of action. Admittedly plaintiffs alleged a good cause of action in 
their complaint. The trial judge could not determine the cause by a 
finding on a material fact which was at  issue, and this Court is not bound 
by his finding. All he could do was to determine whether a cause of 
action had been alleged. I f  so, and the plaintiffs were not inexcusably 
negligent, they were entitled to have the judgment set aside, and remain 
in  court. 

I do not think the judge's action in denying the motion because he 
was of opinion the plaintiffs did not have a meritorious cause of action 
should now preclude the plaintiffs from an opportunity to prove the 
facts which they had alleged. On this motion, the question is not one 
of evidence to be decided by the judge, but of pleadings. The plaintiffs' 
right to stay in  court at  this stage of the litigation must be determined 
by what they have alleged. Gaylord v. Berry, 169 N. C., 733, 86 S. E., 
623. 

The plaintiffs' failure to appear a t  the previous term having been 
shown to be due to no culpable negligence on their part, the question 
remaining is this: Did the plaintiffs allege sufficient facts which if true 
would entitle them to present their evidence to the jury? I f  so, they have 
set out a meritoriou; cause of action. I think  the plaintiffs' motion 
should have been allowed. 
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JOHN J. INGLE v. STATE BOARD O F  ELECFTIONS. 

(Filed 5 June, 1946.) 
1. Pleadings 8 28- 

A motion for judgment on the pleadings admits, for  the purpose of the 
motion, the allegations in the pleading of the adverse party. 

8. Elections § 25- 

Where there are  two vacancies for the office of Associate Justice of the 
Supreme Court to be filled a t  the general election, a notice of candidacy 
for the nomination of a party which does not specify t o  which of the 
vacancies the candidate is  asking the nomination is fatally defective. 
G. S., 163-147. 

G. S., 163-147, requiring that  in any primary where there a r e  two or 
more vacancies for Chief Justice and Associate Justices of the Supreme 
Court to be filled by nomination, a candidate must designate t o  which 
vacancy he is asking the nomination, held not to  contravene Art. IV, sec. 
21, of the State Constitution requiring Justices to  be elected in  the same 
manner a s  members of the General Assembly, since the method of selec- 
tion of nominees does not reach into and control the general election. 

4. Same: Mandamus 8 2d- 
Men.damus will not lie to  compel the State Board of Elections to  place 

on the official ballot, G. S.. 163-128, the name of petitioner a s  the nominee 
of his party to the office of Associate Justice of the Supreme Court when 
his notice of candidacy for  the nomination i s  fatally defective in  failing 
to designate to  which of two vacancies he is  seeking the nomination. 

6. Mandamus § 1- 
Mandamus lies only to enforce a clear legal right a t  the instance of a 

party having a right to  demand it, and the party to be coerced must be 
under legal obligation t o  perform the act sought to  be enforced. 

6. Same-- 
I t  is  rarely, if ever, proper to  award a mandamus where it can be done 

only by declaring a n  Act of Assembly unconstitutional. 

BARNHILL and WINBORNE, JJ., took no part in  the consideration or decision 
of this case. 

APPEAL by petitioner f r o m  Harris, J., a t  M a y  Term, 1946, of WAKE. 
Pe t i t ion  for  writ of mandamus t o  require  respondents t o  proceed in 
wfu l  manner  t o  cause petitioner's n a m e  t o  be  placed o n  t h e  official 

ballot a s  candidate o r  nominee of t h e  Republican P a r t y  f o r  the  office 
of Associate Just ice of t h e  Supreme Cour t  of N o r t h  Carol ina t o  b e  voted 
o n  i n  t h e  general election t o  be held 5 November, 1946. 

T h e  substance of the petition is, t h a t  on  1 5  March,  1946, t h e  petitioner 
duly filed with t h e  S t a t e  B o a r d  of Elections notice of h i s  candidacy f o r  
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the nomination by the Republican Par ty  as its nominee for the office 
of Associate Justice of the Supreme Court of North Carolina; that 
notwithstanding his due compliance with the requirements of law in  
filing notice of his candidacy, the State Board of Elections, through its 
Executive Secretary, notified petitioner on 20 March, 1946, that his 
notice of candidacy was defective in  that it failed to state for which 
vacancy he was asking the nomination and that since "it was not a legal 
filing, the Board could not accept same"; that the Board accordingly 
rejected and returned to petitioner his written notice and filing fee; that 
the ~et i t ioner  and another are the only two candidates of the Republican 
Par ty  as its nominees for the two vacancies for Associate Justices of the 
Supreme Court of North Carolina, which are to be filled in the general 
election to  be held on 5 November, 1946; that in the discharge of its 
ministerial duties the State Board of Elections has no discretion in the 
matter, since the notice was filed in accordance with law, and that peti- 
tioner is entitled to be certified by the State Board of Elections as the 
nominee of the Republican Par ty  for the office of Associate Justice of 
the Supreme Court of North Carolina and to have his name appear on 
the official ballot at  the ensuing general election. Wherefore, petitioner 
prays for writ of mandamus to require the respondents to carry out their 
duties in the premises. 

I t  is further alleged in an amendment to the petition that the action 
of the respondents in  refusing to certify petitioner as the nominee of the 
Republican Par ty  for the office aforesaid deprives him of fundamental 
rights guaranteed by the Constitutions of North Carolina and the United 
States. 

The respondents answered the complaint of the petitioner and denied 
that he had filed'notice of candidacy as required by law. They further 
set up their version of the facts in "a more complete defense," which may 
be summarized as follows : 

1. That among other State offices to be filled at  the general election in 
November, 1946, are two vacancies in the offices of Associate Justice of 
the Supreme Court of North Carolina, occurring by reason of the expira- 
tion of the terms of office of Associate Justices M. V. Barnhill and 
J. Wallace Winborne. That the present incumbents of these offices have 
duly qualified as candidates of the Democratic Par ty  to succeed them- 
selves in their respective offices. No other vacancy on the Supreme 
Court is to be filled a t  the forthcoming general election. 

2. That under the law governing the selection of party candidates to 
fill such vacancies, it is provided that candidates of each political party 
shall file written notice of candidacy and cause the same to be delivered 
into the hands of the State Board of Elections not later than 6 o'clock 
p.m. on the tenth Saturday preceding the date of the primary, which 
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closing hour for filing notice of candidacy in the present year was 6 
o'clock p.m. Saturday, 16 March, 1946. 

3. That one minute before the expiration of the filing time, to wit, at  
5 :59 o'clock p.m. Saturday, 16 March, 1946, petitioner's "Notice of 
Candidacy" and filing fee reached the State Board of Elections through 
the United States mail, but said notice failed to designate which of the 
two vacancies the petitioner was asking the nomination as required by 
G. S., 163-147. 

4. That Herbert F. Seawell, Jr., had theretofore filed notice of candi- 
dacy as the nominee of the Republican Par ty  for the vacancy occurring 
by reason of the expiration of the term of office presently occupied by 
Associate Justice Winborne. That no other notice of candidacy as 
nominee of the Republican Par ty  for a vacancy in the office of Associate 
Justice of the Supreme Court was filed by any person. 

5. That upon receipt of petitioner's purported notice of candidacy, the 
State Board of Elections, by resolution, duly received the same subject to 
the ruling of the Attorney-General of the State as to its legality or 
sufficiency under the law. 

6. Thereafter, the Attorney-General, in response to advice sought, 
ruled that the filing was not in accordance with the statute, and the same 
was thereupon rejected by unanimous vote of the State Board of Elec- 
tions. 

I n  answer to the constitutional matters raised by the amendment to 
the petition, the respondents denied any infringement of constitutional 
rights. 

The petitioner moved for judgment on the ~leadings--demanding writ 
of mandamus  as prayed-which was denied, and he appeals, assigning 
error. 

Briggs d2 Wes t  and Ingle, Rucker  d2 Ingle for petitioner, appellant. 
Attorney-Genera2 McMul lan  a d  Assistant Attorney-General Moody 

for respondents, appellees. 

STACY, C. J. The question for decision is whether the notice of can- 
didacy filed by the petitioner with the State Board of Elections complies 
with the provisions of the Primary Election Law. The trial court an- 
swered in  the negative, and we approve. 

I t  is provided by G. S., 163-147, that in  any primary election when 
there are two or more vacancies for Chief Justice and Associate Justices 
of the Supreme Court to be filled by nominations, "all candidates shall 
file with the state board of elections a t  the time of filing notice of can- 
didacy a notice designating to which of said vacancies the respective 
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candidate is asking the nomination." And further: "All votes cast for 
any candidate shall be effective only for the vacancy for which he has 
given notice of candidacy, as provided herein." 

The motion for judgment on the pleadings admits, for the purpose, the 
allegation in the answer that at  the time of filing notice of candidacy 
the petitioner failed to designate to which of the two vacancies he was 
asking the Republican nomination. Barnes v. Comrs., 135 N.  C., 27, 
47 S. E., 737. This constitutes a fatal defect in his notice of candidacy. 
McLean v. Board of Elections, 222 N.  C., 6, 21 S. E. (2d), 842. 

The very real quandary presented to the State Board of Elections was, 
that if the petitioner were asking the Republican nomination for the 
vacancy occurring by reason of the expiration of the term of office pres- 
ently occupied by Associate Justice Winborne, an election would be 
necessary to determine the nominee as between the petitioner and Herbert 
F. Seawell, Jr., who had previously given notice of his candidacy as 
nominee of the Republican Par ty  for the same vacancy. On the other 
hand, if the were seeking the Republican nomination for the 
vacancy occurring by reason of the expiration of the term of office pres- 
ently occupied by Associate Justice Barnhill, no party election would be 
necessary as no other person had given notice of his candidacy as nominee 
of the Republican Par ty  for this vacancy. G. S., 163-128. The problem 
thus presented was one which the statute required the petitioner to solve 
at the time of filing notice of his candidacy. I t  is conceded that in this 
respect his notice falls short of the statutory requirements. 

I t  is contended, however, that the provisions of the Primary Law run 
afoul of Art. IT, see. 21, of the Constitution, which provides that the 
Justices of the Supreme Court shall be elected by the qualified voters of 
the State, "as is provided for the election of members of the General 
Assembly." The basis of the contention is, that the nomination consti- 
tutes an integral part of the election, +Nixon v. Herndon, 273 U. S., 536, 
and that the regulation in question does not apply to the nomination of 
members of the General Assembly. Even so, the Justices of the Supreme 
Court are voted on in the general election in the same manner as mem- 
bers of the General Assembly. The method of selection of nominees, 
which applies alike to all political parties, does not purport to reach 
into and control the general election. I t  goes only to the official ballot. 
G. S., 163-128. The constitutionality of the Primary Election Law was 
assailed and sustained in McLean v. Board of Elections, supra. A gimi- 
lar result must follow here. The present statute was enacted in 1921, 
and all candidates of all political parties for nominations to vacancies 
occurring on the Supreme c o u r t  haGe consistently observed its provisions 
since its enactment. I t  was born of ex~eriences in the Democratic 
primary of 1920 when two vacancies on the Supreme Court were to be 
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filled and both nominations were required to be voted upon, albeit there 
was but a single candidate seeking the nomination for one of the vacan- 
cies and a number of candidates seeking the other. The enactment was 
intended to avoid similar situations and to clarify the regulations govern- 
ing primary elections when two or more vacancies on the Supreme Court 
are to be filled by nominations in the same primary. 

Finally, i t  is to be remembered that mandamus lies only to enforce a 
clear legal right, and not a doubtful one. The party seeking the writ 
must have a clear legal right to demand it, and the party to be coerced 
must be under a legal obligation to perform the act sought to be enforced. 
Poole v. Board of Examiners, 221 N. C., 199,19 S. E. (2d), 635; Warren 
v. Maxwell, 223 N. C., 604, 27 S. E. (2d), 721; White v. Comrs. of 
Johnston, 217 N.  C., 329, 7 S. E. (2d), 825; Hayes v. Benton, 193 N. C., 
379, 137 S. E., 169; Umstead v. Board of Elections, 192 N. C., 139, 134 
S. E., 409. I t  is rarely, if ever, proper to award a mandamus where it 
can be done only by declaring an  Act of Assembly unconstitutional. 
Person v. Doughton, 186 N.  C., 723, 120 S. E., 481 ; McIntosh on P r a c  
tice, 1079, et seq. I n  the instant case the writ was properly denied. 
The petitioner has failed to make manifest his right to the relief sought. 

The judgment appealed from will be upheld. 
Affirmed. 

BARNHILL and WINBORNE, JJ., took no part  in  the consideration o r  
decision of this case. 

STATE v. GEORGE WALKER. 

(Filed 5 June, 1946.) 
1. Rape § 4-- 

Evidence that prosecutrix, a thirteen-year-old girl, had been criminally 
assaulted and ravished by force, and evidence identifying defendant as 
the perpetrator of the crime held sufficient to be submitted to the jury 
upon the question of defendant's guilt of the capital crime of rape. 

B. Criminal Law § 4 8 b  

Where evidence competent for  the purpose of corroboration is admitted 
generally, and defendant fails at the time of its admission to request that 
its purpose be restricted, his exception to the admission of the testimony 
cannot be sustained. S. a0Parker,  134 N. C., 209, modified in this par- 
ticular. Rule of Practice in the Supreme Court, No. 21. 

3. Criminal Law § 41d- 
The sheriff was permitted to testify as to statements made by prosecu- 

trix to him in describing her assailant for  the purpose of corroborating 
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her testimony a t  the trial in regard thereto. Held: Slight variance in her 
statements and her testimony, mainly as to whether the assailant had a 
gold tooth, does not render the corroborating testimony inadmissible but 
affects only its credibility, which is for the determination of the jury. 
The rule that a party will not be permitted to impeach his own witness 
is not applicable. 

4. Criminal Law 8 31c- 
Evidence that footprints at  the scene of the crime were made by shoes 

owned by defendant and led to defendant's tobacco barn and thence to 
defendant's home, is competent. 

APPEAL by defendant from Carr, J., a t  November Term, 1945, of 
HARNETT. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with rape. 

The evidence tends to show that the prosecuting witness, a 13-year-old 
girl, left her home on Sunday morning, 22 July, 1945, with her father 
and brother. She carried a small pail with her so she could pick some 
grapes. After picking the grapes, her father and brother went for a 
walk, and she started to return home. Before she reached home, the 
defendant stopped her and forced her to accompany him in the woods. 
There the defendant, by the use of force and by threatening to kill the 
prosecutrix, had sexual intercourse with her. 

The prosecutrix identified the defendant as the man who raped her. 
The pail and spilled grapes were found by the officers near the place 
where the crime is alleged to  have been committed. The officers also 
found part of the clothing of the child, which she testified the defendant 
removed forcibly from her. Shoe tracks of a peculiar character led 
from the place where the crime is alleged to have been committed, into 
and across a creek to the barn and home of the defendant, and corre- 
sponded with tracks around his home which he admitted were his. Shoes 
which fit the footprints leading from the scene of the alleged crime, 
together with a shirt and pair of pants, were found on the floor of his 
home at the time of his arrest. The shoes were wet and shirt was damp. 
The defendant testified that he had removed them earlier in the morning 
because he got them wet while hauling wood and looking for something 
in  the field. A physical examination of the prosecutrix by a physician 
disclosed that she had been criminally assaulted. 

Verdict: "Guilty of rape as charged in the bill of indictment." 
Judgment : Death by asphyxiation. 

The defendant appeals, assigning errors. 

Attorney-General McMu1la.n and Assistant Attorneys-General Rhodes, 
Moody, and Tucker for the State. 

J. R. Hood for defendant. 
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DENNY, J. The defendant excepts and assigns as error the refusal 
of his Honor to sustain his motion for judgment as of nonsuit, lodged 
a t  the close of the State's evidence and renewed at the close of all the 
evidence. The exception cannot be sustained. The evidence disclosed 
on the record is ample to carry the case to the jury. S. v. Jackson, 199 
N.  C., 321, 154 S. E., 402. 

The appellant also excepts and assigns as error, the admission of 
certain testimony on behalf of the State, by Mr. Salmon, Sheriff of 
Harnett County, over the objection of the defendant, on the ground that 
the testimony was hearsay evidence and was competent only for the 
purpose of corroborating the prosecutrix, Geraldine Butler, provided it 
did corroborate her, and for no other purpose; but the court failed to so 
restrict it, citing S. v. Parker, 134 N. C., 209, 46 S. E., 511. 

The above decision has been modified in the particular respect upon 
which the appellant is relying. Rule 21 of the Rules of Practice in the 
Supreme Court, 221 N. C., 558, among other things, provides: "Nor 
will it be a ground of exception that evidence competent for some pur- 
poses but not for all, is admitted generally unless appellant asks, at  the 
time of admission, that its purpose shall be restricted." Therefore, this 
exception cannot be sustained. Hi71 v. Bean, 150 N .  C., 436, 64 S. E., 
212; Tise v. Thomasville, 151 N. C., 281, 65 S. E., 1007; S. v. NcGlam- 
mery, 173 N.  C., 748, 91 S. E., 371; Beck v. Tanning Co., 179 N. C., 
123, 101 S. E., 498; S. v. Steele, 190 N. C., 506, 130 S. E., 308; S.  v. 
Jackson, supra; S. v. Tuttle, 207 N.  C., 649, 178 S. E., 76; S. v. John- 
son, 218 N. C., 604,12 S. E. (2d), 278; S. v. McKinnon, 223 N.  C., 160, 
25 S. E. (2d), 606; S. v. Ham, 224 N. C., 128, 29 S. E .  (2d), 449. 

The defendant challenges the admissibility of the Sheriff's testimony 
on another ground, and is relying on S. v. Nelvin, 194 N. C., 394, 139 
S. E., 762, to sustain his position. He  contends there is such a variance 
between the statements made to the Sheriff of Harnett County by the 
prosecutrix, in describing her assailant and her testimony in this respect, 
given at  the trial, that the Sheriff's testimony is not corroborative, and 
therefore purely hearsay and inadmissible as pointed out in the above 
case. We do not so hold. Sheriff Salmon testified that the prosecutrix 
told him, she had been attacked by a colored person, and "She said he 
had a gold tooth, one tooth out in front . . . She said the best she could 
remember he had on a light shirt and brown pants and was wearing a 
white straw hat with a broken bill in front." The prosecutrix testified 
a t  the trial below, "The defendant had on a light shirt and dark pants, 
the shirt had short sleeves . . . He had on a straw hat . . . He had one 
tooth missing. I t  was in front, right along here (indicating)." On 
cross-examination she testified, she was sure the defendant was the man 
who assaulted her. . . . "I thought he had one tooth out, and I thought 
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he had gold in  his teeth." The evidence discloses that the defendant had 
a front tooth out but had no gold in his teeth. 

I n  the case of A'. v. Helvin, supra, i t  was held the State could not 
introduce in evidence the testimony of a witness and then undertake to 
impeach its own witness by the introduction ('of previous, dissimilar and 
contradictory statements" made by the witness. The above case is not 
i n  point. IIere there is very little variance in the testimony of the 
Sheriff as to what the prosecutrix told him about her assailant and what 
she testified to in this respect at  the trial. Certainly there is no such 
variance in the testimony complained of as to render it inadmissible, 
and its credibility was for the jury. 8. v. Ham, supra. 

Assignment of error No. 6 is based on an exception to the action of 
the trial court in allowing a Deputy Sheriff to testify that near the 
scene of the attack footprints were seen which the officers followed to a 
tobacco barn a t  which the defendant said he had been curing tobacco. 
From the tobacco barn the footprints led to the defendant's home. The 
right-hand print was made by a shoe which was broken across the toe. 
The left-hand print was made by a smooth shoe with a worn heel con- 
taining two tacks. Shoes found at the home of the defendant were fitted 
into these prints at  various places between the home of the defendant 
and the place of the alleged assault. 

The evidence which tended to show that the tracks into which the 
shoes of the defendant were fitted, were made by him, was competent. 
8. v. Uays, 225 N.  C., 486, 35 S. E. (2d), 494; S.  v. NcLeod, 198 N. C., 
649, 152 S. E., 895; S.  v. Spencer, 176 K. C., 709, 97 S. E., 155; S. v. 
Lowry, 170 N .  C., 730, 87 S. E., 62; 8. v. Hunter, 143 N. C., 607, 56 
S. E., 547; S.  v. Reitz, 83 N .  C., 634; S. v. Graham, 74 N. C., 646. 

I n  the case of S. v. McLeod, supra, Stacy, C. J., speaking for the 
Court, said: ('The evidence as to the identity of the tracks was compe- 
tent. S. v. Lowry, 170 N.  C., 730, 87 S. E., 62. Indeed, it may be 
stated as a general rule that the correspondence of tracks, footprints, o r  
ground marks, found in connection with a crime, with the track, foot- 
prints, or shoe mark of the accused of the crime, or with the track, foot- 
print, or shoe mark of his horse, or with the track, tread, or wheel mark 
of his wagon, buggy, or automobile, is admissible in evidence as tending 
to identify the accused as the perpetrator of the crime, the probative 
value of such evidence, of course, depending upon the attendant circum- 
stances." 

The remaining exceptions have been abandoned. 
We find no error in the trial below. 
No error. 
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STATE v. WADDELL McNAIR. 

(Filed 5 June, 1946.) 
1. Larceny 3 7- 

Evidence tending to show that title to the automobile in question was 
taken in the name of prosecuting witness, that defendant was allowed by 
her to drive it at times with the understanding that he would not take 
it out of town, that defendant borrowed the car, took it out of town and 
refused to bring i t  back or surrender its possession, with sharp conflict 
in the evidence as to whether defendant or prosecuting witness paid for 
the car, is held sufficient to take the case to the jury, the bona f ides of 
defendant's asserted belief of ownership being for the jury. 

2. Criminal Law 53 30, 4 2 8 -  

Permitting the solicitor to cross-examine defendant in regard to an 
allegation made by defendant in his complaint in a prior civil action for 
the purpose of impeaching defendant's testimony during the prosecution, by 
showing that defendant had made two contradictory statements about the 
matter, both of which the solicitor contended were incorrect, ,does not 
impinge G. S., 1-149, since the purpose and effect is not to prove the fact 
alleged in the pleading, but to the contrary. 

3. Criminal Law 3 788- 
An error in stating the contentions of a party, or in recapitulating the 

evidence, should be called to the court's attention in time to afford an 
opportunity of correction, otherwise it may be regarded as waived or as a 
harmless inadvertence. Usually the most convenient time for correctional 
requests is just before the jury retires to make up its verdict. 

APPEAL by defendant from Pless, J., a t  J anua ry  Term, 1946, of 
FORSYTH. 

Criminal prosecution upon several indictments charging the defendant, 
among cognate crimes, with the larceny of a n  automobile of the value of 
$1,500, the property of one Hat t ie  C. Burner. 

It is in evidence tha t  on 19 June, 1945, Hatt ie C. Burner purchased 
a Buick sedan from Hill & Phelps Motor Company of Winston-Salem. 
She  secured par t  of the purchase money from State Finance Company 
with the defendant, Waddell McNair, as surety. Title to the car was 
taken in  her name, and the defendant was allowed t o  drive it a t  times 
with the understanding tha t  he would not take it out of town. The 
defendant borrowed the car on 3 August, 1945, and failed to return it. 
Investigation disclosed tha t  he had driven i t  to Washington, D. C. H e  
refused to  bring it back or to  surrender its possession. 

On  25 August, 1945, the defendant instituted suit i n  the Superior 
Court  of Forsyth County to  obtain possession of the car from Hatt ie C. 
Burner, alleging tha t  he bought the car "from Clyde Myers, an auto- 
mobile dealer i n  the City of Winston-Salem," paid for it with his own 
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funds and allowed title to  be taken in the name of the prosecuting witness 
only for financing purposes. 

The evidence is in sharp conflict as to who paid for the car and whose 
his 

money was used in its purchase. The signatures of "Waddell X 
mark 

McNair" and "Hattie C. Burner" both appear on the conditional sales 
contract and the note of the State Finance Company as purchasers and 
principals respectively. 

When the defendant was on the witness stand, the solicitor, over objec- 
tion, was allowed to cross-examine him about his complaint in the civil 
action brought against Hattie C. Burner to obtain possession of the car. 
This is brought forward and assigned as error. 

Verdict : Guilty of larceny. 
Judgment: Imprisonment in the State's Prison for not less than 18 

months nor more than 3 years. 
The defendant appeals, assigning errors. 

Attorney-General MciCiullan and Assistant Attorneys-General Rhodes, 
Moody ,  and T u c k e r  for the Btate. 

W .  T .  Wi l son  for defendant. 

STACY, C. J. The case as made readily survives the demurrer to the 
evidence. Whether the defendant acted under a bona fide belief that the 
car belonged to him was for the jury. The testimony of the piosecuting 
witness pointed in one direction ; that of the defendant in another. 

The only exceptions which seem to merit attention are those addressed 
to the cross-examination of the defendant concerning the gravamen of 
his complaint in the civil action brought by him against Hattie C. 
Burner to obtain possession of the car, and perhaps one in respect of the 
charge. 

I t  is provided by G. S., 1-149, that no pleading in a civil action "can 
be used in a criminal prosecution against the party as proof of a fact 
admitted or alleged in it." S .  v. Wilson ,  217 N.  C., 123, 7 S. E. (2d), 
11 ;  S. v. R a y ,  206 N. C., 736,175 S. E., 109. See S. v. Stephenson, 218 
N. C., 258, 10 S. E. (2d), 819, and 8. v. Dula,  204 N .  C., 535, 168 
S. E., 836. 

The solicitor announced that the object of the cross-examination rela- 
tive to the complaint in the civil action, was "to impeach the witness 
or to contradict him," and not to prove any of the facts alleged therein, 
as they were at  variance with the theory of the State's case. The pur- 
pose of the solicitor was to use the allegations of the complaint in the 
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civil action, not "as proof of a fact admitted or alleged in it," but to 
show that the defendant had made two contradictory statements about 
the matter, neither of which was correct. To offer an allegation in a 
pleading simply as evidence of its existence, or that i t  was made, is not 
necessarily to use the pleading as proof of any fact therein alleged. The 
motive of the solicitor was quite the opposite in  the instant case. H e  
was seeking to discredit the testimony of the defendant given on the trial 
by showing that the defendant had made a different statement about the 
same matter on a prior occasion. The solicitor contended, however, that 
the defendant's prior statement, as well as his testimony on the trial, 
was inaccurate. Thus it appears that no impingement upon the statute 
was intended or resulted from the cross-examination. 

The defendant also assigns as error a lapsus lingurn of the court in 
misstating to the jury that the defendant declined to tell where the car 
was until he was ordered into custody by Judge Nettles at  the December 
Term, Forsyth Superior Court; whereas the record discloses that on the 
preliminary hearing in the municipal court the defendant informed 
counsel for the prosecution the car was at  414 Street, Washington, 
D, C. I t  does not appear that this misstatement of the evidence was 
called to the attention of the court before the jury retired, or at  any time 
during the trial. I t  is required under the rules of practice that this be 
done in order to give the court an opportunity to correct the inadvertence. 
Ward v. R. R., 224 N. C., 696, 32 S. E. (2d), 221; S. v. Baker, 212 
N. C., 233, 193 S. E., 22; S. v. Steele, 190 N. C., 506, 130 S. E., 308, 
and cases cited. I t  is settled practice in this jurisdiction that '(any sub- 
stantial errors, made by the court in the statement of the evidence or in 
the statement of the contentions of the parties, must be called to the 
attention of the court at the time they are made, in order to give oppor- 
tunity to make correction, and the failure to so call them to the court's 
attention is a waiver of any right to object and except thereto on appeal." 
Mfg. Co. v. R. R. (7th syllabus), 222 N. C., 330, 23 S. E. (2d), 32. 

A n  error in stating the contentions of a party, or in recapitulating the 
evidence, should be called to the court's attention in time to afford an 
opportunity of correction, otherwise it may be regarded as waived or as 
a harmless inadvertence. Vance v. Guy, 224 N. C., 607, 31 S. E. (2d), 
766; S. v. Smith, 221 N.  C., 400, 20 S. E. (2d), 360; 8. v. Johnson, 
219 N .  C., 759,14 S. E. (2d), 792; S. v. King, 219 N.  C., 667, 14 S. E .  
(2d), 803; 8. v. Johnson, 193 N. C., 701, 138 S. E., 19;  S. v. Sinodis, 
189 N. C., 565, 127 S. E., 601. '(If the recitals of the court were incor- 
rect as to the facts of the case, i t  was the duty of the defendant to call 
the court's attention to it, so that the correction could be made then and 
there. I f  this was not done at the time, the defendant cannot com~lain 
and wait and except when t>he case is made up on appeal." S. v. Barn- 
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hill, 186 N. C., 446, 119 S. E., 894. Usually the most convenient time 
for correctional requests is just before the jury retires to make up its 
verdict. S. v. Steele, supra. Indeed, i n  many instances, the court pauses 
as the case is about to be given to the jury and asks if there are any 
requests or suggestions. See Daughtry v. Cline, 224 N. C., 381 (a t  p. 
388), 30 S. E. (2d), 322. 

The case is not like S. v. Isaac, 225 N. C., 310, 34 S. E. (2d), 410, or 
8. v. Wyont, 218 N .  C., 505, 11 S. E. (2d), 473, or S. v. Love, 187 X. C., 
32, 121 S. E., 20, and others of similar import, where excluded evidence 
was placed before the jury as ST+-orn testimony without opportunity on 
the part of the defendant to answer it or in any way to meet it. This, 
of course, if material, would constitute prejudicial error. Smith v. 
Hosiery LEU, 212 N. C., 661, 194 S. E., 83. 

On the record, as presented, the validity of the trial will be upheld. 
No error. 

R. C. GARDNER v. BOARD O F  TRUSTEES O F  NORTH CAROLINA LOCAL 
GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM. 

(Filed 5 June, 1946.) 

1. Retirement System 5 9- 
A policeman, who is a member of and entitled to the benefits of the 

Law Enforcement Officers' Benefit and Retirement Fund, G. S., 143-166, is 
not also eligible to become a member of the Local Governmental Em- 
ployees' Retirement System. G. s., 128-24 (2) .  

2. Retirement System 9 18: Criminal Law § 66- 

The additional cost in criminal cases provided by G. S., 143-166, is not 
intended to be used to compensate the officers who make the arrests or 
participate in the prosecutions, but is to be paid to the State Treasurer 
and by him received, G. S., 147-68, as public funds for disbursement under 
the provisions of the statute for the purposes of the Law Enforcement 
Officers' Retirement Fund. 

3. State § lc- 
Moneys paid into the hands of the State Treasurer by virtue of a State 

lam become public funds for which the Treasurer is responsible, and may 
be disbursed only in accordance with legislative authority. State Con- 
stitution, Art. XIV, see. 3. 

APPEAL by plaintiff from Bobbitt, J., 6 April, 1946. From MECK- 
LENBURG. Affirmed. 

Petition for mandamus to require defendant to accept and enroll plain- 
tiff as a member of its retirement system. 
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Judgment was rendered on the pleadings for defendant and the plain- 
tiff appealed. 

J o h n  D. Shazu for plaintiff, appellant. 
Attorney-General Mcikfullan and Assistant Attorney-General Moody 

for defendant, appellee. 

DEVIN, J. The question presented by this appeal is whether a city 
policeman, who is a member of and entitled to the benefits of the Lam 
Enforcement Officers' Benefit and Retirement Fund, is also eligible to 
become a member of the Local Governmental Employees' Retirement 
System. 

The court below held that plaintiff was excluded from membership in 
the Local Governmental Employees' Retirement System by reason of the 
express provisions of the statute, G. S., 128-24 (2) .  

I t  was admitted in the pleadings that the plaintiff is and has been for 
a number of years a member of the police department of the City of 
Charlotte, and as such is a member in good standing in the Law Enforce- 
ment Officers' Benefit and Retirement Fund, a corporate body created 
and established by ch. 349, Public Laws 1937, now G. S., 143-166. 

On 15 February, 1946, the plaintiff signified his desire to become also 
a member of the Local Governmental Employees' Retirement System, a 
corporate body created by statute, now codified as G. S., 128-24. The 
plaintiff's employer, the City of Charlotte, now participating in the 
Local Governmental Employees' Retirement System, thereupon deducted 
the proper amount from plaintiff's salary and transmitted it, together 
with the added amount from the city's funds, as provided by the statute, 
to the defendant. The defendant declined to accept plaintiff as a mem- 
ber of its system and returned the contribution. This action was based 
on the ground that plaintiff was excluded from membership in the Local 
Governmental Employees' Retirement System by the following ~rovision 
in  the statute: "Persons who are or who shall become members of any 
existing retirement system and who are or who may be thereby entitled 
to  benefits by existing laws providing for retirement allowances for 
employees wholly or partly at  the expense of funds drawn from the 
treasury of the State of North Carolina or of any political subdivision 
thereof, shall not be members." G. S., 128-24 (2). 

I t  is conceded that the plaintiff as an employee of the City of Char- 
lotte would be entitled to make contributions and receive the benefits 
provided for local governmental employees by G. S., 128-24, unless he is 
renflered ineligible therefor because of his membership in the Law 
Enforcement Officers' Benefit and Retirement Fund and his right as such 
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member to receive retirement allowances which are provided "wholly or 
partly a t  the expense of funds drawn from the treasury of the state." 

The funds for retirement allowances and other benefits under the Law 
Enforcement Officers' System are obtained i n  part by deductions from 
members' salaries, but more largely are provided by State law, G. S., 
143-166, from the following source: 

"In every criminal case finally disposed of in the criminal courts of 
this state. wherein the defendant is convicted . . . and is assessed with 
the payment of costs . . . there shall be assessed against said convicted 
person . . . two dollars ($2.00) additional cost to be collected and paid 
over to  the treasurer of North Carolina and held in a special fund for 
the purposes of this article." I t  is further declared in the statute that 
"No state employee participating in the benefits of this article shall be 
eligible to participate in the retirement benefits provided by the Teach- 
ers' and State Employees' Retirement System Act." Highway patrolmen 
were permitted to make election between membership in  the Teachers' 
and State Employees' Retirement System and the Law Enforcement 
Officers' Fund by'ch. 120, Public Laws 1943. 

The additional cost in criminal cases provided by G. S., 143-166, is 
not intended to be used to com~ensate the officers who make the arrests 
or participate in the prosecution, but is paid to the State Treasurer and 
by him disbursed under the statute for the purposes of the Law Enforce- 
ment Officers' Retirement Act. The money is obtained under the power 
of the State to enforce collection, and is placed in the hands of the State 
Treasurer to  be handled by him in accoEdance with the provisions of a 
State law. Thus the money used to finance the Law Enforcement Offi- 
cers' Benefit and Retirement Fund, in part, is paid by the State Treas- 
urer out of a special fund in the treasury of the State, accumulated from 
collections enforced by law. 

We do not think the exclusion from membership in the defendant's 
system, as expressed in the statute, should be interhreted to apply only 
to those receiving retirement allowances from the general funds in the 
State Treasury derived from general taxation, but should be understood 
as applicable to those entitled to benefits from any funds coming into the 
hands of the State Treasurer by virtue of a State law. This seems to 
be the intent and purpose of the Act. 

The plaintiff calls i t tention to the language of the two statutes and 
argues that the statute, G. S., 128-24 (2))  denies membership in the 
defendant's system only to persons who are entitled to benefits at  the 
expense of funds drawn from the "treasury," whereas the amounts avail- 
able for the Law Enforcement Officers' Retirement Fund derived from 
the additional costs in criminal cases under G. S., 143-166, are required 
to be paid to the State "treasurer" and by him held in a special fund for 
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the purposes of the Act. However, we do not regard this as controlling, 
since it is the duty of the State Treasurer "to receive all monies which 
shall from time to  time be paid into the treasury of this state." G. S., 
147-68. And once in the treasury "No money shall be drawn from the 
treasury but i n  consequence of appropriations made by law." Cons., 
Art. X I V ,  sec. 3. Moneys paid into the hands of the State Treasurer 
by  virtue of a State law become public funds for which the Treasurer 
is  responsible and may be disbursed only in  accordance with legislative 
authority. A treasurer is one i n  charge of a treasury, and a treasury is 
a place where public funds are deposited, kept and disbursed. Webster. 

An  examination of the pertinent statutes now in  force leads to the 
conclusion that  a local police officer may  become a member of either 
retirement system, but may  not belong to both. 

The constitutionality of G. S., 143-166, is not presented by this appeal 
and is not decided by the disposition of this case. 

F o r  the reasons stated, we think the court below has ruled correctly, 
and that  the judgment should be 

Affirmed. 

C. L. LINDSAY v. S. C. BRdWLEY AND R. M. GANTT. 

(Filed 5 June, 1946.) 

1. Appeal and Error §§ IOe, 13c- 
Ordinarily, no supervision can be exercised over the judge in the settle- 

ment of case on appeal except to see that the duty is performed, G. s., 
1-283, and asserted errors in omitting certain matters from the case on 
appeal cannot be brought up on exception talien a t  the time the case is 
settled, the sole remedy being by motion for certiorari. 

2. Appeal and Error §§ 1, 40d- 

An exception to the approval by the court of the referee's findings of 
fact raises the question ~vhether there is any evidence to support the 
findings, the findings being conclusive in the Supreme Court if they are 
supported by evidence. 

3. Same- 
Where the referee, in making a finding of fact upon conflicting evidence, 

applies an erroneous rule as to which party has the burden of proof, an 
exception to the approval of the finding by the court raises a question of 
law and legal inference reviewable by the Supreme Court, and since the 
error of law may have seriously prejudiced appellant, the cause will be 
remanded for  appropriate proceedings. 
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4. Compromise and Settlement 3 3- 

In an action on a claim, defendants' assertion that the matter had been 
settled in a prior agreement between the parties, is a matter of defense, 
upon which defendants have the burden of proof. 

APPEAL by plaintiff from Hamilton, Special Judge, at October Term, 
1945, of DURHAM. 

The plaintiff, Lindsay, brought this suit against the defendants, 
Brawley and Gantt, to recover a sum alleged to be due by them upon 
various transactions had between the parties lasting over a period of 
many years. 

During this time Brawley and Gantt were employed as attorneys for 
the plaintiff and handled for him extensive matters involving real estate 
transactions, suits in court, collection of substantial sums of money, and 
professional advice, and at  times a retainer. During the same period 
other nonprofessional business relations existed between the parties, re- 
sulting in loans made by the plaintiff to the defendants, the creation of 
obligations by defendants to the plaintiff by way of notes and endorse- 
ments and in  other ways. These transactions, beginning in the early 
twenties, extended over a period of nearly twenty years, finally resulting 
in  a disagreement between the parties as to amounts due on the various 
items and the balance upon the total indebtedness. During the period of 
negotiation, the plaintiff received from the defendants a statement of 
account, from their viewpoint, accompanied by a check for $300 of 
$474.20 claimed by defendants to be due to the plaintiff as a balance 
from their mutual dealings and upon a collection from Dr. and Mrs. 
W. P. Few. The defendants withheld $174.20 because of an alleged 
agreement involving that amount as an indemnity. The plaintiff, being 
of opinion that the defendants owed him more than that amount, declined 
to receive the check. 

The defendants claim that during the later period of the controversy 
the matters were gone over between the parties and a full accord was 
reached with regard to the matters in controversy, including the Few 
collection. This the plaintiff denied. 

Eegotiations having failed, the plaintiff brought suit setting up his 
claim against the defendants in two items: First, the sum of $2,150, with 
interest from 15 February, 1934, a balance of moneys alleged to have 
been collected by defendants as attorneys for the plaintiff in an action 
brought against Dr. and Mrs. W. P. Few; second, $750, with interest, as 
the balance due on a $2,000 note executed by the defendants to the plain- 
tiff under date of 9 October, 1929. 

The defendants filed an answer denying the indebtedness and alleging 
that the amounts due the plaintiff had been paid and satisfied by charg- 
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ing the plaintiff's account with balance due them for personal services. 
As a cross action for affirmative relief, the defendants demanded the 
payment of $1,500 due under an alleged assignment to them of an amount 
due on a contract between plaintiff and C. C. Edwards. Plaintiff re- 
plied, setting up an amount alleged to be due him by assignment of an  
obligation of defendants to Edwards. 

The suit coming on for trial before his Honor, Grady, Judge, a t  
October Term, 1942, Durham Superior Court, upon the issues joined, the 
matters in controversy were referred to Robert P. Burns, Esq., as 
Referee, under G. S., 1-188-1-195, neither of the parties preserving the 
right to a trial by jury. 

Evidence was taken before the Referee, including various exhibits and 
the testimony of the parties. From the tendered evidence mere excluded 
certain items consisting of specialties found to be involved in other suits, 
and to this plaintiff excepted. 

The evidence tended to show that a conference had been held between 
the parties in  the spring of 1934, relating to the differences between 
them and the balance due from defendants to the plaintiff. There was 
also evidence tending to show that in that conference the Few collection, 
upon which separately was based the plaintiff's first prayer for relief, 
was considered. With reference thereto the Referee in his report made 
his finding and indicated his method of arriving thereat as follows: 

"It is found as a fact that in the conference between the plaintiff and 
the defendants held in the spring of 1934 all matters in difference 
between the plaintiff and the defendants relating to this first cause of 
action were settled; that the parties then adjusted and agreed upon all 
matters in controversy therein and that final settlement was made between 
the parties. The testimony respecting this conference and the settlement 
is not particularly clear and convincing on the part of either plaintiff or 
defendant but the Referee cannot find by the greater weight of the evi- 
dence which the plaintiff must bear that complete settlement was not 
made, particularly in view of the fact that he made no further demands 
upon the defendants until about seven years thereafter." 

The Referee duly filed his report containing his findings of fact and 
conclusions of law. To the findings of fact the plaintiff excepted, appar- 
ently on the ground that they were not supported by the evidence, and 
excepted to the conclusions of law based thereupon. 

Upon review of the Referee's report at  October, 1945, Term of Dur- 
ham Superior Court, Judge Hamilton entered judgment approving and 
affirming the Referee's report in all respects and taxed plaintiff with 
the costs. 

The plaintiff excepted and appealed, assigning errors. 
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R. 0. Everett for plaintiff, appellant. 
James R .  Patton, Jr., Fuller, Reade, Umstead d2 Fuller for defend- 

ants, appellees. 

SEAWELL, J. The plaintiff complains that in settling the case on 
appeal the judge improperly excluded therefrom certain matters occur- 
ring on the trial which he is entitled to have included for the purpose 
of this review, and addresses an exception to that exclusion. 

G. S., 1-284, requires the Clerk of the Superior Court to prepare a 
transcript of the judgment roll or record proper which is sent up on 
appeal. Under G. S., 1-283, the judge is given power to settle the case 
on appeal. Ordinarily, the only supervision which may be exercised 
over the judge charged with this duty is to see that it is performed. 
S. v. Gooch, 94 N.  C., 982. Errors and omissions in  the case on appeal 
are corrected upon certiorari and cannot be brought up on exception 
taken a t  the time the case is settled. Appellant has made no motion for 
certiorari, and the matter is not reviewable on the present record. 

We have carefully examined the report of the Referee, his findings 
of fact and conclusions of law. The exceptions raised by the plaintiff 
with respect to the findings of fact and to the approval thereof by the 
presiding judge raise the question here whether there was any evidence 
to support them. We find that there is such evidence, and the findings 
and approval thereof are ordinarily conclusive upon us in  appellate 
review, although the court below had more extensive powers. G. S., 
1-194; Boyle v. Stallings, 140 N.  C., 624, 51 S. E., 346; Cummings v. 
Swepson, 124 N.  C., 579, 32 S. E., 966; Dent v. English Mica Co., 212 
N. C., 241, 193 S. E., 165; Wallace v. Benner, 200 N. C., 124, 156 S. E., 
795; Thigpen v. Trust Co., 203 N .  C., 291, 165 S. E., 720. 

But whenever i t  becomes apparent that the Referee, in weighing con- 
flicting evidence bearing on the subject of the finding, erroneously shifted 
the burden of proof to the prejudice of either party, and the finding and 
conclusion of law is approved by the trial court, the finding will be 
reviewed on appeal as a matter involving a question of law and legal 
inference. Reference to the above statement ~vill  show that the finding 
of fact by the Referee in the respect mentioned was based upon the 
erroneous view that the burden was upon the plaintiff to show that a t  the 
conference mentioned there had been no settlement between the parties; 
whereas, such settlement was a matter of defense, and the burden of proof 
rested upon the defendants. The comprehensive approval of the findings 
of fact and conclusions of law by the trial judge is affected with the same 
error. There was no trial by jury, of course, but the Referee has laid 
bare the manner in which he arrived at  his finding, and it may have 
seriously prejudiced the rights of plaintiff. 
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FOSTER v. ATWATER. 

For this error the cause must be remanded to the Superior Court for 
appropriate proceedings. I t  is so ordered. 

Error and remanded. 

W. A. FOSTER AND WIFE, MSBEL FOSTER. v. J. WILSON ATWATER. 

(Filed 5 June, 19-16.) . Dedication 4- 

When land is divided into lots according to a map thereof, showing 
streets, a l l e~s  and parks, and lots are sold with reference to the map, 
the owner thereby dedicates the streets, alleys and parks to the use of 
those who purchase the lots, and also under some circumstances to the 
public. 

2. Dedication 8 + 
Where land impliedly dedicated has not been actually opened or used 

nor public o r  private easement claimed therein for twenty years, and the 
land is not necessary for ingress, egress or regress to lots sold, a declara- 
tion of withdrawal from dedication in accordance with G. S.. 136-96, on 
the part of those holding under the original owner, is effective, and no 
claim of public or private easement under the dedication may thereafter 
be enforced. 

APPEAL by defendant from Frizzelle,  J., a t  April Term, 1946, of 
ALAMANCE. Affirmed. 

Action for specific performance of contract to purchase land. Pay- 
ment was resisted on the ground that plaintiffs could not convey a good 
title. 

From judgment holding the title good, and decreeing that defendant 
accept the tendered deed and pay the agreed price, defendant appealed. 

Long & Long,  J .  E l m e r  Long,  and Clarence Ross for plaintifis, ap- 
pellees. 

C. C .  Cates, Jr. ,  for defendant ,  appellant. 

DEVIN, J. The defendant based his refusal to pay the purchase price 
for the land described in  the contract upon the ground that the land, 
consisting of four acres unimproved land, mas included in a larger area 
which had been by a former owner subdivided into lots and streets, 
according to a recorded map, and that this constituted a dedication of 
the land in controversy to public use or private easement as a parkway. 

Plaintiffs insisted, however, that on the described land no streets or 
lots had been laid off, and that on the map the four-acre tract was desig- 
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nated only as "Willowbrook"; and further that plaintiffs as successors 
i n  title had duly filed and recorded a declaration of withdrawal of the 
four acres from dedication, in  accord with the statute, G. S., 136-96. 

The judgment below in favor of the plaintiffs was predicated upon an 
agreed statement of facts. From this it appears that in 1925 the Mebane 
Real Estate & Trust Co., the owner of a tract of land (including the 
four acres described), subdivided it into lots and streets and platted it 
under the name of "Central Heights." At  that time this property was 
situated outside the corporate limits of the City of Burlington but by 
recent extension is now within the city limits. No part of the 4 acres 
was subdivided into lots, nor has it been laid out or referred to as a park, 
or otherwise than as "Willowbrook." I n  1927 the Mebane Real Estate 
& Trust Co. executed a deed of trust on the 4 acres to a corporate trustee 
to secure certain notes, and subsequently both the Mebane Company and 
the trustee became bankrupt, and the property in question was sold under 
direction of the U. S. Court, and by mesne conveyances title thereto 
passed to the plaintiffs. No park has ever been laid out, planned or 
constructed on this land, or used or developed for public or private use, 
nor has anyone sought to enforce or claim any easement thereon. No 
part of this land is necessary for ingress or egress to or from any other 
part of the real property shown in the subdivisions. Plaintiffs and their 
predecessors i n  title have used the premises for their own purposes, 
openly and adversely without objection, either public or private. I f  the 
inclusion of the four acres in the tract of land, of which a portion was 
subdivided, be understood to indicate its possible use as a park, if accepted 
and developed, the plaintiffs in  accordance with the statute have now 
filed formal declaration of withdrawal from dedication, the land not 
having been actually opened or used by the public within twenty years 
from the recording of the map. 

The principle is well settled that when land is divided into lots accord- 
ing to a map thereof, showing streets, alleys and parks, and lots are sold 
with reference to the map, the owner thereby dedicates the streets, alleys 
and parks to the use of those who purchase the lots, and also under some 
circumstances to the public. Sexton v. Elizabeth City, 169 N. C., 385, 
86 S. E., 344; Elizabeth City v. Commander, 176 N. C., 26, 96 S. E., 
736; Stephens Co. v. Homes Co., 181 N.  C., 335, 107 S. E., 233; 
I r w i n  v. Charlotte, 193 N .  C., 109, 136 S. E., 368; Somersette v. 
Stanaland, 202 N. C., 685, 163 S. E., 804. But where the land so im- 
pliedly dedicated has not been actually opened or used for twenty years, 
and no person has asserted public or private easement thereon within the 
period fixed by the statute, or at  any other time, and the land is not 
necessary for ingress, egress or regress to lots sold, effect is given by 
statute to the filing of a declaration of withdrawal of the land from 
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dedication on the part of those holding under the original owner, and 
the dedication of the land is conclusively presumed to have been aban- 
doned, and no claim of easement, public or private, may thereafter be 
enforced. Sheets v. Wabh, 217 N. C., 32, 6 S. E. (2d), 817; Irwin v. 
Charlotte, 193 N. C., 109, 136 S. E., 368. 

It will also be observed that it does not appear that on the four acres 
of land in question any streets or alleys were ever laid off or that the 
land itself was designated on the map or otherwise held out as a park. 

We think the court below, upon the facts agreed, correctly ruled that 
the plaintiffs could convey a good title to the land in question, unencurn- 
bered by public or private easement, and the judgment is 

Affirmed. 

E. E. ERICSON v. INA ERICSON. 

(Filed 5 June, 1946.) 
1. Divorce 5 14-  

A cross action for alimony without divorce, G. S., 50-16, cannot be 
maintained nor a consent judgment based upon such cross action entered 
in the husband's action for divorce on the ground of two years separation. 
But in the instant case the record fails to contain the complaint in the 
cross action, and since its nature does not appear the validity of the con- 
sent judgment is not considered or determined, but the appeal is dis- 
missed. 

2. Appeal and Error 8 1 9 -  

The pleadings are a necessary part of the record proper upon appeal, 
and where the pleadings are omitted from the record, the appeal must be 
dismissed. Rule of Practice in the Supreme Cburt, No. 19, see. 1. Nor 
will memoranda of the pleadings suffice. Rule 20. 

3. Appeal and Error § 22- 

Judicial knowledge arises only from what properly appears on the 
record. 

APPEAL by plaintiff from Stevens, J., at December Term, 1945, of 
ORANGE. 

Civil action for absolute divorce on ground of two years separation. 
The record on this appeal consists of:  
(1) Notice of defendant's motion in the cause served upon plaintiff. 
(2) Defendant's verified petition and motion in the cause for order 

adjudging plaintiff in contempt of court for willful disobedience of a n  
order requiring him to pay to defendant $100 per month for her support 
and maintenance so long as she remains unmarried, in  accordance with 
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provisions of a consent judgment dated 10 June, 1940, entered upon her 
cross complaint in this action a t  June Term, 1940, of Superior Court of 
Orange County, North Carolina--copy of the consent judgment and 
copy of judgment of absolute divorce declared to be concurrent with the 
consent judgment and also entered at  said June Term, 1940, of said 
court, being attached as exhibits. 

(3) Verified answer of plaintiff to defendant's petition and motion in  
the cause, in which he denies material allegations thereof and prays 
"that ruling requiring him to show cause be discharged, and that the 
allowance of $100 per month to be paid to the defendant by the terms 
of the consent judgment above referred to be stricken out or that it be 
reduced to  an amount commensurate with his financial condition and 
ability to pay." 

(4) Statement of evidence offered by plaintiff and by defendant upon 
hearing on defendant's said petition and motion in the cause. 

(5) Judgment and order upon the motion in which the court found 
as facts, among others, that plaintiff "has wilfully failed and refused to 
comply with the provisions of said judgment of June 10th) 1940, with 
respect to payments due . . .," and that "his disobedience to the terms 
thereof was willful and contumacious, constituting an intentional resist- 
ance to a lawful order of the court . . .," and ordered "that plaintiff be 
confined to the common jail of Orange County until he has made all 
pa$ments required of him under the judgment of June 10, 1940, and 
until he complies with the orders of the court or is otherwise discharged 
according to law." 

Plaintiff excepted to the action of the court in refusing to modify 
consent judgment as a matter of law and to the judgment as signed by 
the court, and assigns same as errors, and appeals to the Supreme Court. 

Fuller ,  Reade,  Umstead & Fuller for plaintiff, appellant.  
V i c t o r  S. B r y a n t  for defendant,  appellee. 

WINBORNE, J. The questions presented on this appeal constitute 
fundamentally a challenge to the jurisdiction of the court to enter in this 
action the consent judgment upon which the contempt proceeding against 
plaintiff is predicated. This makes it necessary to consider the nature 
of the pleading on defendant's cross action upon which the consent judg- 
ment appears to rest. 

I f  alimony without divorce, under G. S., 50-16, formerly C. S., 1667, 
were the nature and purpose of the pleading, it could not be maintained 
by cross action in a suit for divorce instituted by the husband.. See 
Si lver  v. Si lver ,  220 N. C., 191, 16 S. E. (2d), 834; Shore  v .  Shore,  220 
N.  C., 802, 18 S. E. (2d), 353, and cases cited. 
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I-Iowever, it is noted at  the threshold of this appeal that the pleadings 
are not contained in the record filed in this Court. Only memoranda of 
the purport of the pleadings are shown. Hence, while i t  may be doubted 
that any of plaintiff's assignments of error is tenable, we are precluded 
from considering or determining them. Goodman v. Goodman, 208 
h'. C., 416, 181 S. E., 328. The pleadings are essential in order that we 
may be advised as to the nature of the action or proceeding. Waters v. 
Waters, 199 N .  C., 667, 155 S. E., 564; S. v. Lumber Co., 207 N. C., 47, 
175 S. E., 713; Ins. Co. v. Bullard, 207 N. C., 652, 178 S. E., 113; Good- 
man v. Goodman, supra; Bank v. McCullers, 211 N. C., 327, 190 S. E., 
217; Washington County v. Land Co., 222 N.  C., 637, 24 S. E. (2d), 
338. "The pleadings are a necessary part of the record proper upon 
appeal, and where the pleadings are omitted from the record, the appeal 
must be dismissed," headnote epitomizing the holding in S. v. Lwmber 
Co., supra. See also Plott v. Consfruction Co., 198 N.  C., 782, 153 
S. E., 396; Waters v. Waters, supra; Pruitt v. Wood, 199 N. C., 788, 156 
S. E., 126; Everett v. Fair Association, 202 N .  C., 838, 162 S. E., 896; 
Riggan v. Harrison, 203 N.  C., 191, 165 S. E., 358 ; Armstrong v. Service 
Stores, 203 N. C., 231, 165 S. E., 680; Parks v. Seagraves, 203 N. C., 
647, 166 S. E., 747; Payne v. Brown, 205 N. C., 785, 172 S. E., 348; 
Ins. Co. v. Bullard, supra; Goodman v. Goodman, supra; Bank v. Mc- 
Cullers, supra; Washington County v. Land Co., supra. Such is the 
uniform practice. 

Rule 19, section 1, of the Rules of Practice in the Supreme Court, 
221 N. C., 544, at page 533, requires ((that the pleadings on which the 
case is tried, the issues, and judgment appealed from shall be a part of 
the transcript in all cases." 

And Rule 20 of Rules of Practice provides that "memoranda of plead- 
ings will not be received or recognized in the Supreme Court as pleadings, 
even by consent." See Plott v. Construction Co., supra; Bank v. MC- 
Cullers, supra. 

Judicial knowledge arises only from what properly appears on the 
record. Walton v. McKesson, 101 N.  C., 428, 7 S. E., 566; Goodman v. 
Goodman, supra; S.  v. Lumber Co., supra. 

Appeal dismissed. 
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JAMES W. SHAW, ON BEHALF OF HIMSELF AKD ALL OTHER INTERESTED TAX- 
PAYERS, v. LIGGETT & MYERS TOBACCO COMPANY. 

(Filed 5 June, 1946.) 

Municipal Corporations 8 25b- 
A citizen who is a general taxpayer but not a landowner may not main- 

tain a snit to enjoin the closing of a by-street in accordance with authori- 
zation granted by municipal resolution. 

APPEAL by plaintiff from Frizzelle, J., at Chambers in  Durham, N. C., 
1 May, 1946. From DURHAM. 

Civil action instituted by the plaintiff on behalf of himself and all 
other interested taxpayers of the City and County of Durham, to restrain 
the defendant from erecting a building in  and across a portion of Fuller 
Street in  the City of Durham. 

The one block of said street which the defendant proposes to close, is 
bounded on the east and on the west by lands belonging to the defendant; 
on the north by West Main Street, one of the public streets of the City of 
Durham; and on the south by the northerly line of the right of way of 
the North Carolina Railroad Company, now leased to the Southern Rail- 
way Company. 

All owners of property abutting on Fuller Street in  the City of Dur- 
ham have acquiesced in the proposal to close the one block of said street, 
lying at  the southern end thereof, and have expressed their approval 
either by the execution of quitclaim deeds or by giving their written 
consent thereto. 

The City Council of the City of Durham, on 18 February, 1946, 
passed a resolution authorizing the defendant to close the above described 
portion of said street. 

From an order dissolving the temporary restraining order issued 
against the defendant to enjoin the erection of a building across said 
street, plaintiff appeals to the Supreme Court and assigns error. 

W. C. Purcell for plaintif. 
Fuller, Reade, Umstead d? Fuller for defendant. 

DENNY, J. I t  was admitted in  the oral argument before this Court 
that the plaintiff has no interest in  the subject matter of this action, 
except as an interested taxpayer of the City and County of Durham. 

The action of a city or town in authorizing the closing of a street, 
cannot be successfully challenged in a civil suit instituted by a private 
citizen whose only interest therein is that of a general taxpayer of the 
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city or town. Such action, if maintainable a t  all, must be instituted by 
a landowner whose property is affected by the change, and who will 
suffer some peculiar and special injury by reason of i t ;  an injury not 
suffered by the public generally. Moore v. Meroney, 154 N. C., 158, 69 
S. E., 838 ; Trotter v. Franklin, 146 N. C., 554, 60 S. E., 509 ; Pedriclc 
v. R. R., 143 N. C., 485, 55 S. E., 877. Cf. Stratford v. Greensboro, 
124 N. C., 127, 32 S. E., 394; Sanders v. R. R., 216 N. C., 312, 4 S. E. 
(2d), 902; and Sanders v. Smithfield, 221 N. C., 166,19 S. E. (2d), 630. 

I n  Trotter v. Franklin, supra, the appeal was from an order dissolv- 
ing a restraining order theretofore issued at  the instance of the plaintiff, 
a taxpayer of the Town of Franklin, to prevent the town authorities 
from closing a street on which the plaintiff owned no property. The 
holding of this Court is succinctly stated in  the syllabus of the opinion, 
as follows: "Matters relating to closing by-streets of a town are of a 
ministerial character, exclusively within the proper action of the town 
authorities, and not subject to regulation by the court a t  the suit of one 
upon the ground that he is a taxpayer." 

I t  appears from the record herein that all persons, firms and corpora- 
tions, now having any interest in property fronting on Fuller Street, 
in  the City of Durham, have given their written consent to the closing 
of that part of the street which the defendant proposes to close. There- 
fore, for the reason herein stated, the order dissolving the temporary 
restraining order will be upheld. 

Affirmed. 

STATE v. JESSIE FARRAR. 

(Filed 5 June, 1946.) 

Oriminal Law 8s 63, 6 8 b  

No appeal lies from an order that a suspended judgment be executed 
upon findings that defendant had violated the conditions upon which 
judgment was suspended. 

APPEAL by defendant from FI-izzelle, J., at March Term, 1946, of 
ORANGE. 

Criminal prosecution upon warrant issued out of the recorder's court 
of Chapel Hill, North Carolina, charging defendant with unlawful 
possession of "non tax paid liquor" "for the purpose of sale," etc. Upon 
trial defendant was found guilty and sentenced to jail for specified 
term-the judgment being suspended upon conditions stated. There- 
after, upon hearing on "order to show cause," the judge of recorder's 
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court, finding as a fact that defendant had violated the conditions upon 
which the said judgment was suspended, ordered the jail sentence into 
effect. Defendant, in  open court, gave notice of appeal. The court, 
being of opinion that no appeal is provided in such case, denied the 
motion. Whereupon, defendant started serving the sentence, and was 
released upon habeas corpus. She then gave bond for appearance in 
Superior Court of Orange County. On hearing there the presiding judge 
approved and confirmed the judgment of recorder's court, and ordered 
same into execution. Defendant appeals therefrom to the Supreme 
Court. And the Attorney-General for the State moves to dismiss the 
appeal for lack of jurisdiction. 

Attorney-General McMullan and Assistant Attorneys-General Rhodes, 
Moody, 'and Tucker for the State. 

A. A .  McDonald for defendant, appellant. 

PER CURIAM. On the record as it  appears in this Court, the motion 
of the State to dismiss the appeal is allowed on authority of S. v. Miller, 
225 N. C., 213, 34 S. E. (Zd), 143, and cases cited, including 8. v. King, 
222 N. C., 137, 22 S. E. (2d), 241. 

Appeal dismissed. 
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CELI FLOWERS LOFTON AND HUSBAND, JAMES LOFTON ; ALICE FLOW- 
ERS MOORE AND HUSBAND, ISRAEL MOORE, V. ALEX W. BARBER 
AND WIFE, MAUDE E. BARBER; ANNIE MAY WILLIS AXD HUSBAND, 
LEO WILLIS ; C. C. ARCHBELL AND JOE COLLINS. 

(Filed 18 September, 1946.) 
1. Deeds § 11- 

Ordinarily the intent of the parties a s  expressed in the deed must pre- 
vail and in seeking the intent the deed must be construed by its four 
corners, taking all of its provisions together. 

2. Adverse Possession 5 9a- 
A deed which is  regular on its face and purports to convey title to land 

constitutes color of title even though void for  matters dehors the record, 
such a s  want of title in the grantor. G. S., 1-38. 

3. Same- 
&4 deed otherwise sufficient in form to convey the fee contained a para- 

graph between the description and the kabendurn clause "after the death 
of me (the grantee) and my mife . . . this land to he divided between my 
two daughters . . ." The grantee and his mife executed a mortgage there- 
on purporting to  convey the fee as  security, without the joinder of the 
daughters. Defendants claim by mesne conveyance under the foreclosure. 
Held: Deed to defendants purporting to convey the fee is color of title 
regardless of whether or not the deed to the mortgagors conveyed to them 
only a life estate with remainder to their daughters. 

4. Adverse Possession 5 13- 
Where the life tenant executes an instrument purporting to convey the 

fee, the right of action of the remaindermen against those possessing and 
claiming under such instrument by mesne conveyances accrues as  of the 
date of the death of the life tenant. 
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6. Adverse Possession § 4d- 

The rule that the possession of the tenant is the possession of the land- 
lord, precluding adverse possession by the tenant without first surrender- 
ing the possession he has under the lease, obtains only when the tenant 
seeks to assert a title adverse to that of the landlord or assumes an atti- 
tude of hostility to that title, and does. not apply where the tenant or 
those claiming under him assert title derived from the landlord and there- 
fore rely upon and claim under such title. G. S., 1-43. 

6. Same- 
Where a tenant acquires the title of his landlord by deed from the pur- 

chaser a t  the foreclosure sale of a mortgage executed by the landlord, and 
thus acquires a title derived from the landlord, G. S., 1-43 is not appli- 
cable, and the tenant's deed purporting to convey the fee is color of title, 
and adverse possession thereunder for seven years is sufficient to ripen 
the title in the grantee as against those claiming as remaindermen upon 
their contention that the landlord mortgagor had only a life estate in the 
lands. 

7. Same-- 
Where a tenant acquires the title of his landlord, his leasehold estate 

merges in the greater estate conveyed by his deed, and the tenant is there- 
after under no obligation to recognize his former landlord as such or 
surrender possession to him before asserting the title thus acquired. G. S., 
1-43. 

8. Adverse Possession 9 9a- 
The grantee under an inoperative tax foreclosure deed may convey 

colorable title. 

APPEAL by plaintiffs from Thompson, J., a t  February Term, 1946, of 

Civil action in  common law ejectment. 
On  25 October, 1909, W. A. T.  Litchfield conveyed thirty-five acres 

of land in  Beaufort County to  Ned Flowers. The granting clause i n  
the deed is "to said Ned Flowers, his heirs and assigns." The habendurn 
clause is "to the said Ned Flowers and wife, Caroline Flowers, their 
heirs and assigns." The covenant clause is to like effect. 

Between the description and the habendum clause the following para- 
graph appears : 

'(After the death of me and my  wife, Caroline Flowers, then this land 
to be equally divided to be divided between m y  two daughters, Alice 
Flowers to have the house and the west side of the land, Celi Flowers to 
have the remainder, and then to the heirs." 

When this deed from Litchfield to Flowers was recorded, the names 
of Ned Flowers, Caroline Flowers, Celi Flowers, and Alice Flowers were 
all listed in the index as grantees. 

On  11 December, 1919, Flowers and wife conveyed said land to W. H. 
Hooker by mortgage deed, which purports to convey a fee, to secure a 
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loan of $115. This mortgage deed was foreclosed 30 April, 1925, and 
the land was purchased by C. C. Archbell. Foreclosure deed was exe- 
cuted 19 May, 1925. 

The land was sold to satisfy unpaid taxes 5 October, 1925, and pur- 
chased at said sale by C. C. Archbell. A tax foreclosure deed, dated 
8 November, 1926, was delivered to him. Archbell purchased at  the 
two sales for Joe Collins, tenant of Ned Flowers. 

Archbell, on 27 July, 1925, conveyed the land to Joe Collins and 
Joe Collins on 31 August, 1926, conveyed i t  to Mary Brown, who went 
into possession. She and her children, heirs at law, have remained in 
possession thereof, since said date, claiming title thereto under said deed. 
Ned Flowers died 10 November, 1928. His wife Caroline was then dead. 

This action was instituted 21 September, 1945. At the time of the 
death of Ned Flowers in 1928 his two daughters, plaintiffs herein, were 
of full age, the younger daughter now being 51 years of age. 

The court below submitted the following issue: "Are the plaintiffs 
the owners and entitled to possession of the land described in the com- 
plaint?" and directed a verdict in favor of defendants. The jury an- 
swered the issue "no." There was judgment on the verdict and plaintiffs 
appealed. 

J.  H.  Bonlzer for plaintiffs, appellants. 
Carter & Carter for defendants, appellees. 

BARNHILL, J. Plaintiffs make no attack on the mortgage deed from 
Flowers to Hooker or upon the deed executed in foreclosure thereof other 
than to assert that they convey at most only an estate for the life of 
Ned Flowers. They rely primarily upon the contention that the lan- 
guage in the paragraph immediately following the description in  the 
Litchfield deed limits the title conveyed to Ned Flowers to an estate for 
life and vests title in remainder in them. 

Ordinarily the intent of the parties as expressed in the deed must 
prevail and in seeking the intent the deed must be construed by its four 
corners, taking all of its provisions together. Krites v. Plott, 222 N.  C., 
679, Q4 S. E. (2d), 531. 

When the language used in the Litchfield deed is so considered i t  
readily appears that Jefferson v. Jefferson, 219 N.  C., 333, 13 S. E. 
(2d), 745, and Krites v. P.lott, supra, are distinguishable. I n  both the 
Jefferson and the Krites cases, there was language expressly limiting 
the estate of the first taker and of grant or conveyance to those who 
claimed title in remainder. Such is not the case here. 

Whether the absence of such language renders the paragraph relied 
upon by plaintiffs nugatory and ineffectual we need not now decide, for 
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the deed from Collins to Brown, if not a valid conveyance of a fee simple 
estate, is at  least effective as color of title. 

Want of title in the grantor does not nullify the effectiveness of a deed 
as color. Glass v. Shoe Co., 212 N.  C., 70, 192 S. E., 899; Dorrnan v. 
Goodman, 213 N.  C., 406, 196 S. E., 352; Nichols v. Y o r k ,  219 N. C., 
262, 13 S. E .  (2d), 565; Berry v. Cedar Works,  184 N.  C., 187, 113 
S. E., 772; Fisher v. Toxaway, 165 N.  C., 663, 81 S. E., 925; Burns v. 
Stewart, 162 N. C., 360, 78 S. E., 321; Barnett v. Anzaker, 198 N .  C., 
168, 150 S. E., 878. 

When the deed is regular upon its face and purports to convey title 
to the land in controversy, it constitutes color of title even though void 
for matters dehors the record. It is immaterial whether the conveyance 
actually passes the title. I t  is sufficient if it appears to do so. Alszvorth 
v. Cedar Works,  172 N.  C., 17, 89 S. E., 1008; Vance v. Guy, 224 N.  C., 
607, 31 S. E. (2d), 766. 

So then the seven-year statute, G. S., 1-38, has no reference to titles 
good in themselves, but is intended to protect apparent titles void in law. 
Perry v. Bassenger, 219 N .  C., 838, 15 S. E .  (2d), 365. 

Here the deed from Collins to Brown is regular upon its face and 
purports to convey title without limitation, reservation or exception. 
As such it is a t  least color of title to the entire interest in the land it 
purports to convey. Vance v. Guy, 223 N.  C., 409, 27 S. E .  (2d), 117. 
This deed was executed 31 August, 1926. The grantee immediately went 
into possession and she and those claiming under her have been in the 
exclusive possession thereof since said date, claiming i t  as their own. 
So the record indicates. 

Conceding but not deciding that plaintiffs acquired title in  remainder 
under the Litchfield deed, their right of action accrued at  the death of 
the life tenant, 10 November, 1928. Hauser v. Craft, 134 N. C., 319. 
Yet for "12 or 15 years" they made no inquiry or investigation and they 
took no action to challenge the possession of those claiming under the 
Collins deed until 21 September, 1945. I n  the meantime the defendants 
by their adverse possession under color, if not by their deed, have 
acquired a title which the plaintiffs cannot now assail. 

But plaintiffs insist that the record discloses Collins was a tenant of 
Ned Flowers, that the tenant's possession is the possession of the land- 
lord, G. s., 1-43, and that a tenant under lease may not maintain an 
action against his landlord involving title during the period of lease 
without first surrendering the possession he has under the lease. 

The rule thus stated is sound in principle and has always been rigidly 
enforced in this jurisdiction. Lawrence v. Eller, 169 X. C., 211, 85 
S. E., 291. 

The position does not obtain, however, m-here after renting the title 
of the landlord has terminated or has been transferred either to a third 
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person or the tenant himself, for, under the doctrine as it now prevails, 
the loyalty required is to the title, not to the person of the landlord. 
There must be a precedent surrender of possession only when the tenant 
seeks to assert a title adverse to that of the landlord or to assume an 
attitude of hostility to his title or claim of title. 32 Am. Jur., Landlord 
and Tenant, see. 114, 115, 117; Lawrence v. Eller, supra; Murphy v. 
Taylor, 214 N. C., 393, 199 S. E., 382; Insurance Co. v. Totten, 203 
N. C., 431, 166 S. E., 316; Hargrove v. Cox, 180 N. C., 360, 104 S. E., 
757; Abbott v. Cromartie, 72 N. C., 292; Murrell v. Roberts, 33 N.  C., 
424. 

Thus the doctrine has no application here. Those claiming under 
Collins do not assert title hostile to that of Ned Flowers, the landlord. 
They are acknowledging, asserting, and relying upon that title, as ac- 
quired in  due course by Collins and through Collins by them. The 
strength of his title is the foundation of their claim. 

Furthermore, when Collins acquired the title of his landlord his lease- 
hold estate was merged in the greater estate conveyed by his deed. Trust 
Co. v. Watkilw; 215 N.  C., 292, 1 S. E. (2d), 853. Thereafter he was 
under no obligation to recognize his former landlord as such or to sur- 
render possession to him before asserting the title thus acquired. 

I t  follows that Collins was not a tenant in the sense that i t  required 
twenty years' possession under color by him and those claiming under 
him to perfect his title as contended by plaintiffs. 

I n  view of our conclusion regarding the Collins deed we need not 
consider the tax foreclosure deed further than to say that the grantee 
under an  inoperative sheriff's deed may convey colorable title. Everett 
v. Smith, 44 N. C., 303 ; &furre11 v. Roberts, supra. 

The charge of the court below is sustained by the record. Exception 
thereto is without merit. Hence the judgment must be 

Affirmed. 

TOWN O F  BELHAVEN V. LONNIE L. HODGES, CLAUDE D. HODGES, 
Z E I X A  N. HODGES AND EUNICE R. HODGES. 

(Filed 19 September, 1946.) 
1. Boundaries 9 5h- 

Ordinarily a corner o r  line called for  in a junior deed will not be con- 
trolling in establishing a corner or line in a prior deed, if the corner or 
line can be ascertained from the description in the prior deed. 

2. Same: Boundaries 9 5d: Appeal and Error § 39- 

Testimony as to declarations made by a deceased owner of land adja- 
cent to the land of plaintiff as to the location of the corner between their 
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lands, which corner was material in establishing the corner between the 
lands of plaintiff and defendants by reversing the first call in plaintiff's 
deed, even though such testimony is incompetent because decedent's deed 
was junior to that of plaintiff, cannot be held harmful when it appears 
that decedent a t  that time pointed out the iron stake as marking the 
corner of the plaintiff's property, and that other witnesses for both plain- 
tiff and defendants testified without objection as to the location of the line 
between decedent and plaintiff. 

3. Boundaries § 3c- 
Where the beginning corner is not marked and is in dispute, it  is per- 

missible for the surveyor to begin a t  the second corner when it is known 
or established and reverse the first call in the deed in order to locate the 
beginning corner. Appellants' contention in this case that the second 
corner was neither known nor established is untenable. 

4. Boundaries § 10- 
In this processioning proceeding, plaintiff's evidence tending to estab- 

lish the dividing line as contended for by him, between his land and that 
of the defendants, i s  held sufficient to sustain the verdict of the jury in 
plaintiff's favor. 

APPEAL by defendants from Thompson, J., a t  February Term, 1946, 
of BEAUFORT. 

This action was tried as a processioning proceeding to  establish the 
boundary line between adjacent lands of the Town of Belhaven and the 
defendants. 

The  defendants were restrained from using the property now in dis- 
pute, 15  January,  1945. 

The pertinent facts are as follows: 
The respective parties claim title from a common source, namely, 

W. J. Bullock. 
The lot now owned by defendants was conveyed to one George L. 

Swindell, 20 September, 1901, and described by metes and bounds as 
follows : "Beginning on Front Street 50 feet from the L. Latham North- 
west corner, running with said Street North 43 West 50 feet to L. W. 
Cox line; thence South 47 West with said Cox line to  the deep waters 
of Pantego Creek; thence South 43 Eas t  50 feet;  thence North 47 East  
t o  Front Street, the Beginning; i t  being the westwardly half of a lot 
purchased by J. M. Lupton of L. W. Cox and wife, May  28, 1901." 

Swindell conveyed this lot t o  Thos. E. Adams and Adams conveyed it 
to Anna M. Montgomery in 1925, and described it as follouw: Located 
in  the Town of Belhaven, Beginning on Front Street 50 feet from I,. 
Latham's Northwest corner; running with said street Nor th  43 West 
50 feet to the line of the Town of Belhaven; thence South 47 West with 
said line, etc. 

W. 0. Montgomery and wife, Anna M. Montgomery, conveyed the 
property to Reuben Williams in 1926, and Reuben Williams and wife 
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conveyed the property to the defendants in 1940, and described the 
property as follows : "Commencing at an iron stake on the South side of 
Front Street, on a line between the Montgomery property and the prop- 
erty of J. M. Lupton Estate; thence running South 47 degrees West 
along the Lupton line to Pantego Creek; thence in a northerly direction 
following the meanders of Pantego Creek to the line of the Town Dock 
property; thence North 47 degrees East to Front Street, to the begin- 
ning. I t  being the same property which was conveyed to the said Reuben 
Williams by W. 0. Montgomery and wife Ly deed dated April 26, 1926, 
and duly recorded in  the office of the Register of Deeds of Beaufort 
County, in Book 256, at  page 195, to which reference is made for a more 
complete description." 

On 30 April, 1907, William T. Kirk and wife conveyed to the Town 
of Belhaven a lot described by metes and bounds as follows: "Beginning 
on Front Street a t  George L. Swindell's northwest corner and running 
North 43 West with said street a distance of 80 feet; thence South 47 
West to Pantego Creek; thence along and with the waters of said Creek 
80 feet in a southerIy direction; thence North 47 East with George L. 
Swindell's line to the Beginning; it being the same lot or parcel of land 
conveyed by Alice E. Smith and others to William T. Eirk, by deed 
dated August 12, 1905, and duly recorded in the Register's office of 
Beaufort County in Book 132, page 496, to which reference is hereby 
made." 

H. R. Keaton, on 3 November, 1925, purchased a lot adjoining the 
property of the Town of Belhaven described as follows: "Adjoining 
the lands of William T. Kirk on the North, and others, bounded as 
follows, viz. : Beginning at  William T. Kirk's Northwest corner a t  
Front Street; running with the said street 125 feet to a stake set up a t  
the road leading to W. E. Muir's Oyster House; thence with said road 
South 47 West 200 feet to a stake set up ;  thence about Southwest 80 
feet; thence 47 West to the Channel of Pantego Creek; thence Southeast 
50 feet or to the line of William T. Kirk; thence with said line North 
47 East to the Beginning at  Front Street." 

The deeds from the original grantor, as well as those to the present 
owners, including r n e m e  conveyances for the respective properties in- 
volved herein, were introduced in evidence. 

The defendants are the present owners of the property described above 
as the Swindell lot and Mrs. J. M. Lupton is the owner of a lot having 
a frontage of 50 feet on Front Street adjacent to the East of the Swindell 
lot. The defendants own other property to the east of the Lupton prop- 
erty and adjacent thereto, fronting on Front Street. 

H. L. Rayburn, a registered surveyor, witness for the plaintiff, testi- 
fied that he made a survey for the defendants of their property in 1943, 
and one for the Town of Belhaven of its Town Dock lot in 1944. H e  
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further testified he collaborated with Blake C. Lewis, registered surveyor, 
i n  the preparation of a map showing the measurements of the properties 
involved and the contention of the parties, for use in the trial of this 
cause; and that there was no difference in the measurements on the 
Lewis map and his surveys in 1943 and 1944. 

The Lewis map, bearing the date 30 November, 1945, designates by the 
letter K. the northwest corner of the Latham property, now the property 
of the defendants, lying east of the Lupton property, and the northeast 
corner on Front Street of the Lupton property, at  which point is a U. S. 
Coastal Geodetic monument. The map designates by the letter A. a 
point in the southern margin of Front Street 50 feet west of the point 
designated by the letter K., as the northeast corner of the Swindell or 
Hodges lot, which lies west of the Lupton property. The letter B. is 
shown on the map a t  an iron stake in  the margin of Front Street, 50 
feet west of the point designated by the letter A. The letter C. desig- 
nates a point a t  an iron stake in the margin of Front Street 17.8 feet 
west of the point designated by the letter B. 

There is an iron stake in the margin of Front Street 19.8 feet west 
of the point designated on the map by the letter B. and 62 feet west of 
the point designated by the letter C., which iron stake the Town of 
Belhaven claims is its northwest corner and H. R. Keaton's northeast 
corner. The respective parties are claiming the land which lies between 
the points designated on the map by the letter B., and the letter C. on 
Front Street, 17.8 feet in width and extending 610 feet to Pantego Creek. 
The eastern line of this strip is designated on the map by a line from 
the letter B. to the letter H. and the western line by a line from the letter 
C. to the letter G. 

The witness Rayburn testified that in making his survey of the prop- 
erties owned by the defendants in  1943, that the defendant Claude D. 
Hodges and Mrs. J. hl. Lupton agreed that Mrs. Lupton owned the 
50 feet on Front Street, beginning at  the point designated by the letter 
K., the location of the U. S. Coastal Geodetic monument. That he 
started at  the point designated by the letter K., and placed a stake at  the 
point designated by the letter A., 50 feet West of the point designated 
by the letter I(., and then ran north 43 west 50 feet to the line of the 
Town of Belhaven, which line is designated on the map by the letter B. 
I n  1944, he surveyed the Town lot, and no marker having been placed 
at  the northeast corner of the Hodges property, the point designated as 
the beginning point in the Town's deed, he began at the point designated 
on the court map by the letter D., the second corner of the Town's prop- 
erty, the beginning corner in the description of the Keaton lot, and 
reversed the first call in the Town's deed, which fixed the northeast 
corner of the Town's lot at the point designated on the map by the letter 
B., a distance of 80 feet from the point designated by the letter D. This 



FRONT OR WATER STREET 

PANTEGO CREEK 

?-r 
Z E L  MA HODGf5 

CREEK 

\ 



490 I N  T H E  SUPREME COURT. 1226 

witness testified that the iron stake, designated by the letter D. on the 
court map was pointed out to him by H. R. Eeaton, who is now dead, as 
his northeast corner and as the no;thwest corner of the Town Dock 
property. 

Evidence was introduced to the effect that predecessors in title to the 
Hodges lot paid rent to the Town of Belhaven over a long period of time 
for the strip of land now in dispute. The last rental payments were 
made to the town in July, 1937. 

W. 0. Montgomery erected a small building partly on the strip of land 
now in dispute and partly on the land of the defendants. This building 
is now used by the defendants as an office building. 

We deem it unnecessary to quote other evidence in  the statement of 
facts, since the defendants have abandoned all their exceptions except 
those directed to thc testimony of H. L. Rayburn, as to statements made 
by H. R. Xeaton to him as to the location of the dividing line between 
the plaintiff and Eeaton and the survey based thereon. 

The jury found the true dividing line between the lands of the plain- 
tiff and the lands of the defendants to be as indicated by the line run- 
ning from the point designated by the letter B. to the letter H., on the 
map made by Blake C. Lewis, registered surveyor, on 30 November, 
1945. Judgment was entered accordingly. Defendants appeal, assign- 
ing error. 

D. D. Topping  and R o d m a n  & R o d m a n  for p la in t i f .  
Carter d Carter for defendants. 

DENNY, J. The appellants present only two questions for our con- 
sideration and determination: (1) I s  the testimony of H. L. Ravburn, 
as to the statement made to him  by^. R. Keaton, n iw deceased, as"to the 
location of the dividing line between the lands of the Town of Belhaven 
and H. R. Keaton competent? (2) Can a surveyor disregard the begin- 
ning point in a deed and start his survey at  the second call of the deed, 
when such point is neither known nor established, and is his testimony 
based upon such survey competent evidence? 

Ordinarily a corner or line called for in a iunior deed will not be 
controlling in establishing a corner or line in a prior deed, if the corner 
or line can be ascertained from the description in the prior deed. 
T h o m a s  v. H i p p ,  223 N. C., 515, 27 S. E. (2d), 528; J a m i s  v. Swain,  
173 N. C., 9, 91  S. E., 358. 

We do not think, however, exception to the testimony of Mr. Rayburn, 
the surveyor, relative to statements made to him by Mr. Keaton, as to 
the location of his northeast corner can be sustained. Mr. Keaton, 
according to the testimony of Mr. Rayburn, also pointed out to him the 
iron stake, designated on the court map by the letter D., as the northwest 
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corner of the Town Dock lot. Moreover, witnesses for the plaintiff and 
the defendants testified without objection, as to the location of the line 
between the Keaton lot and the Town Dock lot. I n  fact, it does not 
appear on this record that there is any dispute as to the location of the 
northwest corner of the property of the Town of Belhaven. Therefore, 
if we consider the evidence relative to the statements made by Keaton as 
to his own corner, was erroneously admitted, it was harinless error in the 
light of other testimony admitted without objection. Yadkin  Motor Co. 
v. Insurance Co., 220 N.  C., 168, 16 S. E .  (2d), 847; Edwards v. Junior 
Order, 220 N. C., 41, 16 S. E. (2d), 466; McRay o. Bullard, 219 N .  C., 
589, 14 S. E. (2d), 657; Teseneer v. Mills Co., 209 N .  C., 615, 184 S. E., 
535; Shelton v. R. R., 193 N. C., 670, 139 S. E., 232; Hamilton v. 
Lumber Co., 160 N.  C., 47, 75 S. E., 1087. 

I n  considering the second question presented, we think the appellants 
are in error in assuming that the surveyor, in making the survey of the 
property of the Town of Belhaven, started at  a point that is neither 
known nor established. 

The sole question for the jury to determine upon the evidence in this 
case was which one of the lines in dispute is the dividing line between 
the property of the plaintiff and the defendants. I n  order to correctly 
decide the issue it became necessary for the jury to ascertain the true 
location of the beginning corner of the property of the Town of Bel- 
haven, which is the northwest corner of the property of the defendants. 
The location of the beginning corner, not being marked and in dispute, 
i t  was permissible for the surveyor to reverse the first call in the Town's 
deed, beginning at  what is known or established as the northwest corner 
of the Town Dock lot, in order to locate the beginning corner. This 
Court said, in Cowbes v. Reavis, 109 N. C., 417, 1 3  S. E., 930: "It is 
too clear to need citation of authorities that if the beginning corner has 
been destroyed, as in this case, it is competent, in order to ascertain the 
true boundary to survey the land by beginning a t  any known corner or 
point from which the boundaries may be located." Il'orzoood v. Craw- 
ford, 114 N.  C., 513, 19 S. E. 349. And in Jarvis v. Swain, supra, the 
Court said: "The rule is, in running the calls of a deed, to begin at  the 
beginning corner if it is known or established, and to follow the calls in 
their regular order, and it is said in I iarry v. Graham, 18 N.  C., 76, and 
approved in Gunter v. U f g .  CO., 166 IS. C., 366, that there is no case in 
our reports where the Court has given its sanction to the correctness of 
a survey made by reversing the lines from a known beginning corner; 
but i t  is equally well established that if the beginning corner is uncertain 
and the second corner is known or established, that the first line may be 
reversed in order to find the beginning; and the same rule prevails as .to 
the other corners and lines. Dobson v. Finley, 53 N.  C., 495; Norwood 
v. Crawford, 114 N .  C., 513; Clark v. Moore, 126 N .  C., 1 ;  Hanstein 
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v. Ferrall, 149 N. C., 240." See also Cornelison v. Harnrnond, 224 N. C., 
757, 32 S. E. (2d), 326, and the cases cited therein. 

Furthermore, i t  is disclosed by the documentary and oral testimony 
that the Swindell lot, now the property of these defendants, and the 
Lupton lot, have a frontage on Front Street of only 50 feet each, and 
the northwest corner of the Swindell lot, according to the documentary 
evidence, is north 43 west 100 feet from the U. S. Coastal Geodetic 
monument, designated on the court map by the letter K. Also, Mr. 
Rayburn testified that the point on the map designated by the letter B., 
is the point shown as the line of the Town lot in  his 1943 survey, meas- 
uring from the point designated by the letter K., or the U. S. Coastal 
Geodetic monument, which was pointed out as the northeast corner of 
the Lupton property by Mrs. Lupton and one of the defendants, and 
the point designated by the letter B. is the same point located as the 
beginning point of the Town lot in his 1944 survey by reversing the 
first call in the town's deed. 

I t  will be noted that the town's deed calls for the northwest corner of 
the defendants' property as its beginning corner, and the defendants' 
deed merely calls for the property lying between the Lupton property 
and the property of the Town of Belhaven; nevertheless, the deeds to 
all their predecessors in title, beginning with the deed to Anna M. Mont- 
gomery, and prior thereto, call for a frontage of only 50 feet on Front 
Street beginning at a point 50 feet from the L. Latham corner, now 
designated as the U. S. Coastal Geodetic monument, or the letter K. 

While the evidence is conflicting as to which is the true dividing line 
between the properties of the respective parties, we think there is ample 
evidence to sustain the verdict of the jury and we find no prejudicial 
error in  the trial below. 

No error. 

BISGHAM 31. SPEIGHT v. VAN B. ANDERSON. 

(Filed 18 September, 1946.) 
1. Highways 5 11- 

There is no legislative sanction or provision for the establishment of a 
neighborhood road, a term ordinarily used to designate a private way 
which serves a neighborhood as an outlet to a public road. 

2. Same- 
Ch. 183, Public Laws 1941, which amends ch. 302, Public Laws 1933, by 

enlarging the definition of neighborhood public roads to include "all other 
roads or  streets . . . which serve the public . . . whether same have ever 
been a portion of any county or State road systems" refers to traveled 
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ways which were a t  that time established easements or roads or streets in 
a legal sense, and brings such roads or streets within the procedure pre- 
scribed by ch. 448, Public Laws 1931, and i t  will not be assumed that the 
Act of 1941 intended to create a public or private way over the lands of 
any citizen by legislative fiat, since to  do so would be a taking of private 
property without just compensation. 

I. Same- 
Neither a way of egress or ingress over the lands of another existing 

by consent of the landowner, nor one obtained by prescription, is  a neigh- 
borhood public road, G. S., 136-67. Such road is not a public road and 
does not come within the provisions of ch. 302, Public Laws 1933, since it  
is not a n  abandoned public road, nor within the provisions of ch. 183, 
Public Laws 1941, since i t  was not a t  the time a n  established easement or 
road in a legal sense, and further such easement comes within the pro- 
viso of the Act of 1941, since it  is essentially a way for private use. 

4. Easements 5 3- 

To establish a private way by prescription, the nser for  twenty years 
must be confined to a definite and specific line of travel, and while slight 
deviations a re  not fatal  if the way is  substantially identical, where only 
the termini a r e  identical and the old way is in the form of an a r c  with 
portions thereof several hundred feet distant from the new straight way, 
user of the old way cannot be tacked to the user of the new straight way. 
Whether one adverse nser can tack the period of use by his predecessor 
in title, qucere. 

6. Same- 
Where the evidence both for plaintiff and defendant tends to show that  

a new way across the lands of plaintiff was constructed and was com- 
menced to be used less than twenty years prior to the institution of the 
action, the testimony of one witness, who had not gone on the premises 
prior to construction of the new may, cannot be construed as  tending to 
show that  the line of travel along the new way had been in use prior 
to  the constcuction referred to, and thus make out a prima facie case, 
when his testimony is ambiguous and not necessarily in conflict with the 
evidence that  the old way was in exclusive use prior to the construction 
of the new. 

6. Same- 
Permissive use is presumed until the contrary is made to appear, and 

on the present record testimony of the husband and predecessor in title to 
the servient tenement that the use of the way across plaintiff's lands was 
permissive, if error, was not prejudicial. 

7. Trespass § 6: Judgments § l 7 b  
Plaintiff alleged a cause of action in trespass. Defendant denied the 

trespass and set up  a prescriptive right to cross plaintiff's land. The 
issues submitted related solely to the asserted prescriptive right. Held: 
An issue of trespass was raised by the pleadings. and upon the jury's 
verdict in plaintiff's favor, a provision of the judgment that  dbfendant be 
restrained from crossing the land of plaintiff must be stricken and a new 
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trial ordered, since defendant's use;is presumed permissive and the judg- 
ment based upon a contrary assumption without a verdict is unwarranted 
in law. 

APPEAL by defendant from Bone, J., at April Term, 1946, of EDGE- 
COMBE. Modified and affirmed. 

Action in trespass quare clausum fregit and for injunctive relief in 
which the defendant, answering, denies any trespass, asserts an easement 
in the nature of a public or private way, and pleads user thereof as a 
matter of right. - 

For a number of years the owners of the Anderson property had been 
using a vehicular road or cartway over and across the lands of plaintiff 
as a means of ingress and egress. Plaintiff blocked the road. The 
obstruction was removed and defendant continued to use the same. 
Thereupon this action was instituted and temporary restraining order 
was issued. 

The evidence discloses the following facts : 
Fountain Street and Sunset Avenue in the Town of Tarboro extend 

in a westerly direction to the town limits. Plaintiff owns a farm ad- 
joining the town limits and immediately west of the terminus of Sunset 
Avenue. The farm of the defendant lies west of the property of plaintiff. 

For  many years prior to 1933 there was a cartway or road which 
began at the terminus of Fountain Street and extended south along the 
city limits across and a t  right angles to the terminus of Sunset Avenue. 
Some distance south of Sunset Avenue i t  bore sharply to the right or 
west and ran to or near the main dwelling on the Speight land, thence to 
an old oak. There it forked, one branch going to a tenant house on the 
Speight land and the other across the Murdock tract (now owned by 
defendant) to the dwelling on the Anderson or Martin land. This road 
or way was used as one of the available means of ingress and egress by 
the defendant's predecessors in title. 

I n  1932 or 1933 the Anderson land was purchased by Sheriff Martin. 
He, with the consent and assistance of plaintiff's immediate predecessors 
in title, extended Sunset Avenue in a direct line westerly to the defend- 
ant's property. Since said time the owners of the Martin-Anderson 
property have used this way at will for the purpose of ingress and egress. 
Members of the public have also used it. 

The termini of the relocated way are substantially identical with those 
of the old road. However, the new way extends in a direct line while the 
old is arc-like. At some points they are several hundred feet apart. 

The court below submitted issues as follows : 
"1. Was the road described and mentioned in the pleadings dedicated 

to the public use? 
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"2. Has the defendant acquired an easement in  the road mentioned 
and described in the pleadings ? 

"3. IS the road mentioned and described in the pleadings a neighbor- 
hood public road ?" 

I t  directed a verdict on the issues submitted in  favor of the plaintiff. 
The jury answered each issue "no" as directed. Thereupon the court 
entered judgment (1) that the defendant be permanently enjoined and 
restrained from entering upon or crossing over the land of the plaintiff, 
and (2)  that defendant has no title, easement or right of way in and to 
the path or road across the plaintiff's property. Defendant excepted 
and appealed. 

B o n d  dZ Legget t  for plaintif f ,  appellee. 
H. H. P h i l i p s  and  Geo. M. F o u n t a i n  for defendant ,  appellant.  

BARNHILL, J. There is no evidence in the record sufficient to support 
a finding that either the old or the relocated way of ingress and egress 
is a public road. Chesson v. Jordan ,  224 N.  C., 289, 29 S. E. (2d), 906; 
Col l ins  v. Patterson,  119 N. C., 602. 

Our statutes provide for the establishment of private cartways, tram- 
ways, railways, cable cars, chutes, flumes, G. s., 136-69, and church 
roads, G. S., 136-71. There is no legislative sanction, or provision for 
the establishment, of a neighborhood road, a term ordinarily used to 
designate a private way which serves a neighborhood as an outlet to a 
public road. See Coll ins  v. Patterson,  supra. 

I n  1931 the General Assembly, by ch. 145, Public Laws 1931, pro- 
vided that the exclusive control, management and responsibility for all 
roads in the several counties should be vested in the State Highway 
Commission. The State Highway Commission was vested with author- 
i ty to decline to take over and assume control of roads and parts of 
roads which had theretofore formed part of the several county road 
systems. This was to be evidenced by the omission of such roads from 
the map prepared and posted in the several counties. 

I n  1933 the Legislature created and defined ('neighborhood public 
roads" by amendment of ch. 448, Public Laws 1931 (now a part of 
G. S., ch. 136, Art. 4, which deals with cartways, church roads and like 
easements). Ch. 302, Public Laws 1933. That Act provides that "all 
those portions of the public road system of the State which have not 
been taken over and placed under maintenance or which have been aban- 
doned by the State Highway Commission, but which remain open and 
in  general use by the public, and all those roads that have been laid out, 
constructed, or reconstructed with unemployment relief funds under the 
supervision of the Department of Public Welfare, are hereby declared 
to be neighborhood public roads . . ." I n  1941 this Act was amended 
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by inserting after the words "Public Welfare" a further classification as 
follows: "and all other roads or streets or portions of roads or streets 
whatsoever outside of the boundaries of any incorporated city or town 
in  the State which serve a public use regardless of whether the same 
have ever been a portion of any State or county road system." Ch. 183, 
Public Laws 1941. This latter Act contained a proviso, however, as 
follows: "Provided, that this definition of neighborhood public roads 
shall not be construed to embrace any street, road or driveway that serves 
an essentially private use." 

The way at issue is no part of an abandoned public road. Hence the 
question arises as to whether it comes within the terms of the 1941 
amendment. 

The General Assembly is without authority to create a public or 
private way over the lands of any citizen by legislative fiat, for, to do so, 
would be taking private property without just compensation. Lea v. 
Johnson, 31 N. C., 15. I n  construing the amendment, therefore, we may 
not assume that such was its intent. I t  follows that the 1941 Act, 
ch. 183, Public Laws 1941, necessarily refers to traveled ways which 
were at  the time established easements or roads or streets in a legal sense. 
I t  cannot be construed to include ways of ingress and egress existing by 
consent of the landowner as a courtesy to a neighbor, nor to those ad- 
versely used for a time insufficient to create an easement. 

I t s  purpose was to bring the designated roads within the procedure 
prescribed in the original Act, ch. 448, Public Laws 1931, now a part of 
G. S., 136-53. 

Furthermore the proviso expressly excludes streets and roads which 
serve an essentially private use. While there is evidence that the mail 
carrier used the old road during 1906 and 1907 and that members of the 
public traveled both the old and the new road, all the evidence tends to 
show that the road was laid out and maintained primarily as a con- 
venience for those who resided on the Speight and Anderson tracts, an 
essentially private purpose. No continuous use for a public purpose is 
disclosed. 

Conceding without deciding that defendant has shown something more 
than mere permissive use of a cartway across the land of plaintiff, S. v. 
Norris, 174 N.  C., 808, 93 S. E., 950; Darr v. Aluminum Co., 215 N.  C., 
768, 3 S. E .  (2d), 434, the evidence fails to disclose continuous user for 
a period of twenty years, such as is required to raise a presumption of 
dedication or grant and create an easement. 

To establish a private way by prescription, the user for twenty years 
must be confined to a definite and specific line. While there may be 
slight deviations in the line of travel there must be a substantial identity 
of the thing enjoyed. Hemphill v. Board of Aldermen, 212 N.  C., 185, 
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193 S. F., 153; Gahoon v. Roughton, 215 N. C., 116, 1 S. E. (2d), 362; 
Anno. 143 A. L. R., 1403. 

"One who uses one path or track for a portion of the prescriptive 
period and thereafter abandons all or nearly all of such path or track 
and uses another cannot tack the period of the use of the new way onto 
that of the use of the old way in order to acquire a way by prescription." 
Anno. 143 A. L. R., 1404. 

Qucere: Can one who claims an easement, outside his own deed and 
across the lands of another, by adverse user, tack the period of the use 
by his predecessor in title to the period of his own use in order to acquire 
a way by prescription? 

But the defendant insists that the testimony of the witness Howard 
is sufficient to make out a prima facie case. We cannot so hold. He  
never went on the premises prior to the death of Sheriff Martin in 1935, 
and, on this record, his testimony is uncertain, indefinite and ambiguous. 
He  says there was a road '(here" which '(went from the extension of 
Sunset Avenue out to the house, out on the farm here." "I don't know 
whose house it was, but I think Mr. Martin lived there at  the time." 

All the testimony tends to show that the road in controversy was con- 
structed after the Martin purchase in 1932 or 1933. Defendant himself 
testified this new road was constructed and straightened out after Mr. 
Martin bought the Hedge's farm. He  offered a number of witnesses who 
testified to like effect. Defendant has failed to show that Howard's 
testimony was in contradiction thereof. 

On this record, the admission of the testimony of W. L. Speight, plain- 
tiff's husband and predecessor in title, if error, was not prejudicial. His 
testimony merely tends to show the construction and use of the new way 
by permission of the landowner. Permissive use is presumed until the 
contrary is made to appear. Perry v. White, 185 N .  C., 79, 116 S. E., 
84; Darr v. Aluminurn Co., supra. 

The plaintiff alleges trespass by defendant as the gravamen of her 
cause of action. The allegation is denied by defendant. The issue thus 
raised was not submitted to the jury and there has been no finding 
thereon. Griffin v. Insurance Co., 225 N.  C., 684. Even so, the judg- 
ment entered permanently enjoins and restrains defendant from "enter- 
ing upon or crossing over the land of the plaintiff . . ." This provision 
is unsupported by the verdict. I t  must be stricken and a new trial had 
on plaintiff's cause of action. 

I t  is true defendant admits he entered upon the land of the plaintiff, 
but this entry may have been permissive. Indeed, as we have heretofore 
noted, it is so presumed. A judgment based on a contrary assumption 
and without a verdict is unwarranted in law. 

We have examined the other exceptive assignments of error and find 
in them no cause for disturbing the verdict. 



I N  THE S U P R E M E  C O U R T .  

A s  the  p r i a a r y  cause of controversy between plaintiff and  defendant  
i s  now put -a t  rest by  t h e  verdict herein, a spir i t  of good will a n d  neigh- 
borly co-operation might  well dictate a n  end t o  t h e  case on t h e  basis of 
t h e  judgment herein directed. However, it is  f o r  t h e  plaintiff t o  decide 
whether  she wishes to  pursue her  case fur ther .  

T h e  judgment below mus t  be modified i n  accord with this  opinion. 
A s  so modified, i t  is affirmed. 

Modified and  affirmed. 

I N  THE MATTER OF THE LAST WILL AND TESTAMEKT OF MAGGIE NIPSON 
LOMAX, DECEASED. 

(Filed 18 September, 1946.) 
1. Wills 5 17- 

A caveat proceeding is  in rem and many of the ordinary rules relating 
to order of proof and argument do not obtain. 

2. Wills § 23% a- 

Caveators by admitting the due execution of the will and its probate in 
common form cannot deprive the court of i ts  discretionary control over 
the order of proof or complain that  propounders were permitted to open 
the evidence to prove the formal execution of the mill per testes in solemn 
form, nor a re  caveators prejudiced or deprived of any substantial right 
if propounders exceed the necessity of a prima facie case by introducing 
competent evidence on the issue of mental capacity. 

3. Wills § 24 %- 
Where both propounders and caveators introduce evidence, the right to  

the opening and concluding arguments is within the discretion of the trial 
judge, and further, since propounders have the burden of the issue, the 
concluding argument is appropriately theirs. 

4. Wills § 23b: Evidence 5 32- 
G. S., 8-51, applies to  caveat proceedings notwithstanding that  they 

a re  irz rem, with the exception that beneficiaries under the will are  com- 
petent to testify as  to transactions with deceased testator solely upon the 
issue of testamentary capacity. 

5. Wills § B c :  Evidence § 3 2 -  
The prohibition against a beneficiary testifying a s  to  transactions with 

deceased testator on the question of undue influence relates solely to 
transactions with the deceased, and a beneficiary is competent to testify 
a s  to  circumstances tending to show nndue influence on the part of the 
propounder unrelated to any transaction which the witness had with 
testator. G. S., 8-51. 
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6. Wills 8 Z5: Appeal and Error § 39f- 
Evidence of undue influence is usually of a circumstantial nature, and 

therefore an instruction which withdraws from the consideration of the 
jury competent testimony upon the issue must be held for prejudicial 
error, since the testimony may have substantial and material bearing 
upon the issue when considered with the other circumstances adduced by 
the testimony in the case. Further, the instruction that the jury should 
not consider the testimony of named witnesses upon the issue of undue 
influence, but might consider their testimony upon the issue of testa- 
mentary capacity i s  held too indefinite. 

APPEAL by caveators from Alley, J., a t  April Term, 1946, of BUN- 
COMBE. 

Ceeil C. Jackson, George P. Meadows, and W .  W .  Candler for cavea- 
tors, appellants. 

Carl W .  Greene and Smathers & Meekins for propounders, appellees. 

SEAWELL, J. This is the fourth time the present case has been here 
on appeal. I t  is beginning to look as if the shade of Maggie Nipson 
Lomax, whose purported will has so long vexed the courts, may be as 
hard to  down as Banquo's ghost. She left only a small estate, valued at  
some $12,000.00, accumulated by thrift and frugality while chambermaid 
at  a hotel in Asheville. Counsel for the propounders, currently the 
winner, admonishes us that unless the litigation is stopped somewhere, 
"there is not going to be anything left for anybody finally," and adjures 
us "not to send the Lomax will case back.'' We may as well confess a 
growing sympathy with that view, but we are at  a loss to  know how to 
make i t  a principle of decision. Even a harried Court must salve its 
conscience. 

The three former appeals are reported as follows: I n  re Will of 
Lomax, 224 N. C., 459, 31 S. E. (2d), 381; In re Will of Lornax, 225 
N. C., 31, 33 S. E. (2d), 63; I n  re Will of Lorn'ax, 225 N. C., 592, 35 
S. E. (2d), 876. 

Reference is made to the preliminary statement of the case in 224 
N. C., 459, supra, for the constitutive facts of this case and the scope of 
the controversy. We add only that the caveators attacked the validity 
of the will on the ground of undue influence, as well as mental incapacity, 
and separate issues involving these questions, as well as the issue devisavit 
vel non, were submitted to the jury on the trial now under review. 
With thie understood, we confine our attention to the incidents of trial 
immediately bearing on the decision. 

The appellants assign as error that notwithstanding their admission 
a t  the beginning of the trial that the purported will had been properly 
signed and witnessed, and had been admitted to probate in common form, 
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(a )  the propounders had been permitted to "go to the bat" with their 
evidence first, thus getting the advantage of a first impression on the 
jury; and (b) that their counsel was permitted to conclude the argument 
to the iurv. 

.J " 
Neither objection is meritorious. The proceeding is in rem, and in many 

of its incidents beyond the control of the litigant parties and outside the 
rules pertaining to ordinary controversies respecting the rights of persons 
arrayed as parties plaintiff and parties defendant. I n  re Haygood's 
Will, 101 N.  C., 574, 578, 8 S. E., 222; In, re Will of Westfeldt, 188 
N.  C.. 702. 125 S. E.. 531. When the issue of devisavit vel non is raised. , , 
the propounder may, prima facie at least, carry the burden resting upon 
him by producing the will and proving its formal execution per testes 
in solemn form. I n  re Hedgepeth, 150 N .  C., 245, 63 S. E., 1025 ; I n  re 
Rowland, 202 N.  C., 373, 375, 162 S. E., 897. The order in which the 
evidence is taken is largely within the discretion of the court, and the 
caveators could not by their voluntary admission deprive the court of 
that discretion and, so to speak, take charge of proceedings. 68 C. J., 
Wills, see. 882 (2). For a like reason, although the propounders may 
have exceeded the necessities of a prima facie case in introducing com- 
petent evidence on the issue of mental capacity, caveators were not de- 
prived of any substantial right or prejudiced thereby. 

(b) Siiice both sides introduced evidence, the opening and conclusion 
was within the discretion of the trial judge. Moreover, since, as stated, 
the burden of establishing the will was cpon the propounders, the con- 
clusion of the argument was appropriately theirs. 

We have attempted to clarify this feature of the trial, since a like 
situation may recur. 

The caveators took 134 exceptions to the trial. Many of them are 
without merit, others marginal; and we are compelled to regard others 
as disclosing prejudicial error. 

The appellants direct our attention to a rather sweeping statement of 
the trial judge during the course of his charge, the effect of which is to 
eliminate from consideration by the jury certain material evidence upon 
the question of undue influence, on the theory that certain witnesses 
testifying on that issue were not competent to give testimony by reason 
of their relation to the case. We quote the exceptive passages: 

"I call your attention again to the witnesses that I mentioned this 
morning, Maggie Nesbitt, Frank Stevens and Sadie Smith, who were 
offered by the caveators and permitted to testify about the question of 
the mental capacity of Maggie Lomax and about the conduct of Quick. 

"I instructed you this morning that part of the evidence is competent 
and part is not competent. Anything that any of them may have said 
that tended to show any undue 1n5uence on the part of Quick mould not 
be competent, and it was admitted by inadvertence, the Court under- 
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standing at  the time that it was offered, that while they were relatives, 
that thev were not beneficiaries under the Will. Later the Court was 
advised that they were beneficiaries under the Will, and so my instruc- 
tion to you is that you will not consider any part of the evidence of those 
three witnesses that tends to show anv undue influence or other conduct 
tending to show that Quick had any influence, or exerted any influence 
over Maggie Lomax. 

"As to B. R. Quick, who has been attacked by the caveators, and 
charged with having procured Maggie Lomax to make this Will by 
reason of undue influence exerted orer her, it will be proper for you to 
consider his testimony in denial of the charge, . . . Counsel for both 
sides were frank and candid. having. called the Court's attention to this u 

inadvertence, and i t  was agreed by all that I would give this instruction 
that you mould not consider the testimony tending to show undue influ- 
ence except the testimony of Quick, but that you would consider the 
testinlony of all of them that bears on the question of suficient mental 
capacity of Maggie Lomax to make a Rill." 

These instructions must hare been very confusing to the jury on a 
vital part of the controversy. The very general designation of the evi- 
dence supposed to be admitted and that supposed to be excluded was too 
indefinite as a chart and compass to lead the jury back through the maze 
of testimony offered to a satisfactory result. 

I f  the court intended the jury to understand that beneficiaries under 
the will were, by reason of their interest, incompetent as witnesses upon 
the question of undue influence, which mas doubtless his purpose, the 
instruction was erroneous in law. 

I t  has been frequently held that as between the propounder or an 
interested executor and a person who is interested in the result of the 
trial, the statute now known as G. S., 8-51, rendering an interested sur- 
vivor incompetent as a witness to a personal transaction with a deceased 
person, applies in a contest over a will, notwithstanding the proceeding 
is in rem. In re Will of Brown (Byron Brown), 203 N. C., 347. 166 
S. E., 12 ; In re Will of Brown (George H. Brown), 194 N. C., 583, 595, 
140 S. E., 192; I n  ye Winfon, 180 N.  C., 206, 104 S. E., 341. There is 
an exception when the evidence is directed solely towards the question or 
issue of mental condition or testamentary capacity. I n  that case, it is 
competent for the interested witness to give testimony of such trans- 
action or conversation, solely, however, as a basis for the opinion formed 
as  to the mental condition or capacity of the deceased. McLeary v. 
Norment, 84 K. C., 235; Ilz re WiZZ of Brown, supra; In re Will of 
Brown, 104 N. C., 583, supra. But as noted, the inhibition in its very 
nature can only apply to testimony as to a personal transaction with the 
deceased testator or testatrix. 
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I t  is only necessary to say that the witnesses excluded by this ruling 
of the court, several of them by name (including Sadie Smith, who was 
not a beneficiary under the will), had given testimony tending to show 
undue influence on the part of Quick, the propounder, not relating to 
any transaction which the witness had with the testatrix, but as to the 
conduct of the ~ropounder and circumstances of at  least some substantial 

A 

bearing upon this issue. 
Evidence of undue influence is usually of a circumstantial nature; 

I n  re Will of Everett, 153 N. C., 83, 68 S. E., 924; In  re Will of 
Stephens, 189 N. C., 267, 126 S. E., 738; In  re Will of Hurdle, 190 
N. C., 221, 129 S. E., 589; Page on Wills, see. 811; and "must, except 
in  extreme cases, take a very wide range.'' Page, supra, see. 812. Almost 
necessarily the woof must cover a multitude of facts or circumstances 
going into the pattern, in the making of which the evidence of many wit- 
nesses may have separate, but interrelated, parts, shading from light 
to heavy. We cannot judge of the importance of the bit of mosaic being 
laid at  the time or the part of the pattern being woven except in con- 
nection with the whole design. So judged, we are convinced that at  least 
some of the excluded evidence was competent, substantial and relevant 
to the issue. 

I n  this exclusion there was error, and the caveators are entitled to a 
new trial. 

Error and remanded. 

TOWN O F  BATH v. DR. JOSEPH H. NORMAN AND WIFE, MRS. JOSEPH 
H. NORMAN, am L. R. SMITH, KATHRYN CLAIRE CATON AND 

HANNAH LEENS BONNER. 

(Piled 18 September, 1946.) 

1. Judgments § 1- 

A consent judgment depends for its validity upon the consent of both 
parties, without which it is wholly void. 

2. Judgments §§ 4, 27b: Municipal Corporations llc- 

In this jurisdiction, a showing of merit either as to the cause of action 
or  defense, is not reyuire.d in order to vacate a void judgment. 

3. Judgments § 27b: Municipal Cbrporations § llc- 
In this action by a municipality, a consent judgment was entered aban- 

doning the municipality's claim to the property in litigation. Thereafter, 
the municipality moved to vacate the consent judgment on the ground of 
want of authority in the attorney for the municipality who signed the judg- 
ment. Held: The municipality could consent to the judgment only upon 
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authorization granted by ofticial action of its board of commissioners, and 
upon evidence tending to show at most authorization of the attorney by 
the mayor in a personal conversation, it mas error to deny its motion to 
vacate. 

4. Same: Attorney and Client 5 6- 
An attorney, perforce an attorney fo r  a municipality, has no inherent or 

imputed power to enter a consent judgment which abandons the claim of 
the client, or to make any other substantial compromise of his client's 
rights. 

APPEAL by   la in tiff from Thompson, J., 21 March, 1946 (as of Feb- 
ruary Term, 1946)) of BEAUFORT. 

The Town of Bath brought an action against the named defendant and 
others afterward admitted as defendants for the recovery of water front 
lots along Bath Town Creek, now in the possession of defendants, filed 
its complaint, in  which the lots are described, and asked to be declwed 
the owner thereof and to be put into possession. The defendants an- 
swered, denying plaintiff's ownership, and claimed title in themselves. . ~- 

Subsequently, the town entered a disclaimer to the land described in 
the complaint as lot 1, and it is not now involved in the litigation. 

After the case had been   en dine sometime, no settlement of the con- " 
troversy having been reached, it was set for trial. When i t  came on to 
be heard before Judge Frizzelle at  May Term, 1945, a judgment, pur- 
porting to be by consent, was rendered, adjudging that the plaintiff had 
no  right, title or iuterest in the lands then in controversy, and that the 
defendants were the owners thereof. Consent to the rendition of the 
judgment was purportedly given by Mr. Daniel, counsel for the town, 
who signed the judgment in token thereof. - " - 

Subsequently, partition proceedings were instituted by certain of the 
defendants as to their portion of the land, and prosecuted to sale for 
division. The plaintiff herein at  this point moved to set aside the judg- 
ment rendered at the May Term upon the ground that Daniel was not 
authorized by the plaintiff to consent thereto, and that the judgment is 
therefore void. Meantime, appropriate action was taken to stay the 
further progress of the partition proceeding, which is not involved in 
this appeal. 

The motion to set aside the Frizzelle judgment was heard by Thomp- 
son, J., a t  February, 1946, Term of Beaufort Superior Court upon 
affidavits. 

The mayor and commissioners of the town testified that none of them, 
directly or indirectly, had authorized Mr. Daniel to consent to the Friz- 
zelle judgment, and that they had never heard of it until their attention 
was called to it through advertisements in the later partition proceeding. 
The affidavit of Daniel denies this, stating affirmatively that he had 
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talked i t  over with Mayor Tankard and asked him to notify the commis- 
sioners. 

The affidavits of various parties and attorneys contain much matter 
relating to the history of the case, negotiations between attorneys, and 
especially title to the property and want of merit in plaintiff's claim. 
We can only include in  the statement matters necessary to an under- 
standing of the appeal and relevant to the decision. 

I t  is not contended by the respondents that any action was taken by 
the governing board of the t o m  except as above appears. 

Judge Thompson made very extensive findings of fact, largely respect- 
ing the state of the title. With respect to the authority of counsel to 
consent to the Frizzelle judgment, Judge Thompson finds : 

"Mr. Tankard, the Mayor of the Town, saw Mr. Daniel and told 
Daniel to make the settlement proposed by Grimes. Acting under this 
authority, Mr. Daniel agreed that settlement would be made.'' 

The judgment concludes : 
"Upon the foregoing findings the Court being of the opinion that to 

vacate and set aside the judgment would be a vain act since upon the 
admissions made and an examination of the law under which plaintiff 
asserts its right to ownership, it is apparent that the plaintiff is not the 
owner of the property in controversy, i t  is ADJUDGED AND DECREED that 
the motion to vacate said judgment be and the same is denied." 

From this judgment the plaintiff appealed. 

H .  S. W a r d  for plaintiff ,  appellant.  
J .  D. Grimes and R o d m a n  & R o d m a n  for defendants,  appellees. 

SEATYELL, J. The niove~it has attacked the judgment of May Term, 
1945, purporting to be by consent, on the ground that the signatory 
party had no authority to give such consent in its behalf. I f  it can 
make good on that challenge, all other matters brought forward in the 
record are irrelevant. I n  fact, it is, and was, the only point for consid- 
eration on the motion initially and throughout the hearing, since absence 
of authority to consent would deprive the judgment of any sort of 
validity. A careful consideration and analysis of the record leads us to 
the conclusion that denial of plaintiff's motion to vacate the judgment 
was erroneous. 

Upon the hearing of the motion, the trial judge frankly proceeded on 
the theory that the Frizselle judgment could, at  the worst, be only irregu- 
lar, devolving on the moving party the burden of showing its claim was 
meritorious. Counsel for appellees admit this in their brief and so 
contend here, citing (a) P e r r y  v. S u r e t y  Co., 190 N.  C., 284, 129 S. E., 
721; Daniel v. Power  Co., 201 N.  C., 680, 161 S. E., 210; (b)  Harris  
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BATH v. NORMAN. 

v. Bennett, 160 N.  C., 339, 76 S. E., 217; Duffer v. Brunson, 188 N. C., 
789, 125 S. E., 619; Crye v. Stoltz, 193 N. C., 802, 138 S. E., 167. 

A consent judgment, however, depends for its validity upon the con- 
sent, without which i t  is wholly void. Ki?zg v. King, 225 N.  C., 639, 
35 S. E. (2d), 893; Rodriguez v. Rodriguez, 224 N.  C., 275, 29 S. E. 
(2d), 901; DeiCz v. Bolch, 209 N. C., 202, 183 S. E., 384; BizzelZ v. 
Equipment Co., 182 N. C., 98, 108 S. E., 439. A purported consent by 
one having no authority is in  law no consent. Johnston County v. Elk&, 
ante, 269, 278, 279, 38 S. E. (2d), 31. 

I11 this jurisdiction, a showing of merit either as to the cause of 
action or defense is not required in order to vacate a void judgment. 
Plowers v. King, 145 N.  C., 234, 58 S. E., 1074; Monroe v. ATiven, 221 
N. C., 362, 365, 20 S. E. (2d), 311. Whether their adversary has been 
fenced in, or fenced out, as contended by counsel for defendants, is a 
matter which must await the ~roverbial  "day in  court" for its determi- 
nation. 

Conceding that the burden is on the moving party to show want of 
authority in Daniel to consent to the judgment in  question, the plaintiff 
has been materially aided in  carrying that burden by defendants' affi- 
davits, which purport to tell just what occurred. From a perusal of this 
evidence, it becomes clear that the governing body of the town took no 
official action in the matter toward authorizing the conqent or terminat- 
ing the litigation through the judgment entered. 

The o d y  thing in the findings of fact approaching an affirmation of 
any action by the commissioners is the statement: "Mr. Daniel informed 
Mr. Grimes that Mr. Tankard, who had been authorized by the govern- 
ing officials of the town to handle the matter," etc., as appears in  finding 
No. 11. If  this is to be cohstrued as indicating that there was an officiaI 
delegation of authority, it is unsupported by the evidence. 

V e  are not required here to draw a sharp line between incidental 
matters which a municipality, as other clients, in the handling of a 
lawsuit must needs leave to the discretion of its attorney, guided by such 
informal counsel as personal contact niay supply, and matters more 
importantly affecting the rights of the client and the objectives of the 
suit. We do say that authority to consent to a judgment which gives 
away the  hole corpus of the controversy-not only abandons title to 
lands claimed in good faith by the ninnicipality, but puts that title in  
an adversary-should rest on official action of the board rather than 
casual personal assent of its members, eren if that assent could be found 
to exist. Burgin v. Board of  Blection, 214 N .  C., 146, 198 S. E., 513; 
O'Neal v. Wake County, 196 N .  C., 184, 145 S. E., 28; Realty Co. v. 
Charlotte, 198 N .  C., 564, 152 S. E., 686; Ins. Go. v. Guilforrl County, 
225 N .  C., 293, 34 S. E. (2d), 430; London v. Commissioners, 193 N. C., 
100, 136 S. E., 356; 37 Am. Jur., "Municipal Corporations," sec. 54. 
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I t  is suggested that the judgment may be sustained on some principle 
other than consent of the parties; that it was within the power of the 
court to render a judgment of this sort without such consent. Beyond 
a simple nonsuit for failure to prosecute the action, we know no appro- 
priate judgment which the court may have rendered. The suggestion 
that the course taken by Mr. Daniel was within some general or inherent 
or imputed power of an attorney by reason of his retainer and official 
connection with the case, by the exercise of which, however disastrous, 
the client is bound, is without merit. I n  this State, as generally through- 
out the Union, the client, municipal or otherwise, is bound by many acts 
of his attorney incidental to the ordinary conduct of the case, often of 
great importance. But that power does not extend to an act of the sort 
under review, or to any other substantial compromise of the client's 
right, and is not of a character to avail the defendants in the present 
case. Hall v. Premell, 157 N.  C., 290, 294, 295, 72 S. E., 985; Hairston 
v. Garwood, 123 N.  C., 345, 349, 31 S. E., 653; Bank v. McEwen, 160 
N.  C., 414, 420, 421, 76 S. E., 222; 5 Am. Jur., 317, sec. 96, et seq. 

We have arrived at the conclusion that although Mr. Daniel acted in 
the utmost good faith and with the best of motives, he was, upon the 
record, without legal authority to consent to the challenged judgment. 

The judgment of ~ h o m ~ s o n ,  J., rendered as of February Term, 1946, 
Beaufort County Superior Court, is, therefore, reversed; and the judg- 
ment rendered by Judge Frizzelle at  May Term, 1945, is vacated. The 
cause is remanded for further proceeding. 

Reversed and remanded. 

DR. JOHN W. SMITH v. MRS. HARRIOT B. SXITH. 

(Filed 18 September, 1946.) 

1. Appeal and Error 5 40- 

An exception to the signing of a judgment presents only the face of the 
record for inspection or review, and when the judgment is supported by 
the record the exception must fail. 

2. Divorce 8 3- 

The requirement of G. S., 50-3, that in proceedings for divorce the sum- 
mons shall be returnable to the court of the county in which either the 
plaintiff or defendant resides, is not jurisdictional but relates to venue, 
and the right to have the cause tried in the proper county is waived by 
failure of defendant to make demand in writing before time of answering 
expires. 
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3. Process § 6- 
G. S., 1-99, does not specifically require that the order for publication of 

notice of summons state that the newspaper in which the publication is 
ordered to be printed is the one "most likely to give notice to the person 
to be served." 

4. Same- 
Since an order for  publication of notice of summons is made by a court 

of record, there is a presumption in favor of the rightfulness of its decrees, 
and it will be presumed that the statutory findings and determination 
have been made without specific adjudication in the order to that effect. 

5. Process 3 S- 
The court has the power to allow an amendment nunc pro tunc to an 

original order of publication of the summons so as to conform with the 
facts as to the newspaper in which the order was published and the 
number of times of publication therein. 

APPEAL by defendant from Bone, J., at March Term, 1946, of MARTIE. 
Civil action for absolute divorce upon ground of two years separation 

-heard upon motion of defendani to set aside judgment rendered in 
favor of plaintiff on verdict returned at  September Term, 1944, of 
Superior Court of Martin County. 

The motion of defendant, dated 19 June, 1945, is based in the main 
on these contentions : 

That after the marriage of plaintiff and defendant they had lived 
together at Norlina in the State of North Carolina, and had never re- 
sided in Martin County; that at the time of the institution of the action 
in  Martin County plaintiff was a resident of Hertford County, and 
defendant was "not living in the State of North Carolina"; that the 
publication of notice of summons in a newspaper in Martin County was 
not in compliance with the statutory direction ( a )  that the publication 
be in  "one or two newspapers to be designated as most likely to give 
notice to the person to be served," and (b) that the order for publication 
of notice of summons failed to designate any particular newspaper, and 
failed to state the length of time deemed reasonable, "not less than . . . 
once a week for four successive weeks, giving the title and purpose of 
the action, and requiring the defendant to appear and answer or demur 
to  the complaint at  a time and place therein mentioned"; that she had 
no knowledge of the action until after judgment was rendered; that 
plaintiff had died on 25 February, 1945; and that she had a meritorious 
defense. 

The record discloses (1) that the affidavit, upon which plaintiff prayed 
that service of notice of the action be published, "as required by law," 
contains the essential facts; (2 )  that the order of the clerk, after reciting 
the essential facts contained in the affidavit, directed "that summons be 
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served by publication in some newspaper published in Martin County 
as required by law"; (3) that the notice published, dated 16 June, 1944, 
gave the title and purpose of the action, and required defendant "to 
appear at the office of the Clerk of the Superior Court of Martin County, 
in  the courthouse in Williamston, North Carolina, within 30 days after 
the 16th day of June, 1944, and answer or demur to the complaint in said 
action, or the plaintiff mill apply to the court for the relief demanded 
in the complaint," and (4) that the manager of The Enterprise, a news- 
paper published in Martin County and State of North Carolina, made 
affidavit that the said notice of the action "was duly published in the 
aforesaid paper once a week for four weeks, beginning with the issue 
dated the 16th day of June, 1944." 

The record further discloses that, after defendant had filed her motion 
as aforesaid, the Clerk of Superior Court, upon motion of executor of 
plaintiff, finding these facts (a )  that the court actually delivered the 
notice of summons to "The Enterprise for publication," (b)  that upon 
the instruction of the court the same was duly and regularly published 
for four successive weeks in The Enterprise, and (c) that affidavit of 
publication was duly filed by The Enterprise showing the publication 
thereof, entered an order on 19 November, 1945, amending the original 
order, nunc pro tunc, directing that summons be served on defendant by 
publication, and "to that end that notice of this action be published once 
a week for four successive reeks in The Enterprise, a newspaper pub- 
lished in Martin County, Town of Rilliamston, Il'orth Carolina, setting 
forth the title of the action, the purpose of the same, and requiring the 
defendant to appear," etc., substantially as set forth in  the original 
notice. 

Thereafter, on hearing of defendant's motion in Superior Court, upon 
the record aild affidavits filed, the judge presiding found in substance 
these facts : 

That plaintiff and defendant were married in  June, 1932; that plain- 
tiff commenced this action for divorce in the Superior Court of Martin 
County on 14 June, 1944; that at  the time of the commencement of the 
action plaintiff and defendant had lived separate and apart for more 
than two years within the meaning of the statute which makes two 
 ears' separation a ground for absolute divorce and the allegations of 
plaintiff's complaint and affidavit were not false and fraudulent; that at 
that time plaintiff was a resident of Hertford County, Il'orth Carolina, 
and the defendant was a nonresident of the State; that plaintiff brought 
this action in Martin County upon advice of counsel for the purpose of 
expediting the trial and not for the purpose of preventing defendant 
from discovering same; that the clerk's order for the publication of 
summons did not designate the newspaper in which the notice of sum- 
mons was to be published but that said clerk personally took said notice 
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to the publishers of T h e  En terpr i se ,  one of two newspapers published in 
Martin County, and directed that the same be published in said news- 
paper and same was published therein once a week for four successive 
weeks, and "subsequently the clerk amended the order of publication so 
that i t  would direct the doing of that which had already been done"; 
that at  September, 1944, Term of Martin Superior Court issues were 
submitted to a jury and upon the verdict rendered a decree of absolute 
divorce was entered by the presiding judge; and that plaintiff, having 
died on 25 February, 1945, his executors have responded to defendant's 
motion which was filed 29 September, 1945. Thereupon, on these facts, 
the court denied defendant's motion to set aside the judgment of divorce, 
and in accordance therewith entered judgment. 

Defendant appeals therefrom to Supreme Court and assigns error. 

A l v i n  J. E l e y  for appellees. 
Pee l  & M a n n i n g  for defendant ,  appellant.  

WINBORNE, J. The only exception brought forward on this appeal is 
to the signing of the judgment from which appeal is taken. This pre- 
sents only the face of the record for inspection or review, and when the 
judgment is supported by the record the exception must fail. See K i n g  
v. R u d d ,  ante ,  156, 37 S. E. (2d), 116, citing among others R u d e r  v. 
Coach  Co., 225 N.  C., 537, 35 S. E. (2d), 609. See also F o x  v .  A f i l b ,  
Inc . ,  225 N.  C., 580, 35 S. E. (2d), 869; Lee  v .  Board  of A d j u s t m e n t ,  
ante ,  107, 37 S. E. (2d), 127; R e d w i n e  v .  Clodfelter,  ante ,  366, 38 S. E. 
(2d), 203; In re  Col l ins ,  ante ,  412, 38 S. E .  (2d), 160. 

Applying this rule of law to the present appeal, upon the facts found, 
which are supported by the record, the exception must fail, and the 
judgment be upheld. 

The provision of the statute, G. S., 50-3, that in all ~roceedings for 
divorce the sunlmons shall be returnable to the court of the county in 
which either the plaintiff or defendant resides, is not jurisdictional, but 
relates to venue, and may be waived. I f  an action for divorce be insti- 
tuted in any other county in the State, the action may be tried therein, 
unless the defendant before the time of answering expires demands in 
writing that the trial be had in the proper county. See Davis  v. D a v i s ,  
179 N. C., 185, 102 S. E., 270. 

Also, there is no specific requirement of the statute, G. S., 1-99, that 
an order for the publication of notice of summons state that the news- 
paper in which the publication is ordered to be printed is the one "most 
likely to give notice to the person to be served." Moreover, an order 
for publication of notice of summons being made by a court of record 
there is a presumption in favor of the rightfulness of its decrees, and it 
will be presumed that the statutory findings and determination had been 
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made without specific adjudication in the order to that effect. See 
headnote in  Elias v. Comrs. of Buncombe, 198 N.  C., 733, 153 S. E., 323. 

Furthermore, the court had the power to allow the amendment nunc 
pro tune to the original order for publication of the summons so as to 
"direct the doing of that which had already been done," that is, to con- 
form with the facts as to what had been done. See the statute, G. s., 
1-163, relating to amendments in discretion of court. 

Affirmed. 

L. V. LONG v. GORDON TRANTHAM AND WIFE, HELEN TRANTHAM. 

(Filed 18 September, 1946.) 

Estoppel 5 6d-Defendants held bound by equitable estoppel in pais by con- 
duct which would make denial of existence of fact unjust to plaintiff. 

Three separate landowners filed a petition for  the establishment of a 
cartway over the lands of respondents, setting out the necessity of egress 
to and ingress from a public road to "their property" and that the most 
economical route was an old cartway across the lands of respondents, 
which respondents had closed. The county commissioners so established 
the cartway. The old cartway ran across the land of respondents and two 
of petitioners and served the lands of all three. Thereafter two of the 
petitioners sold their lands to respondents, who again obstructed the 
cartway. The third petitioner, who owned the land furthest from the 
public road, instituted this action to compel the removal of the obstruc- 
tion. Held: The other petitioners would be estopped to deny plaintiff 
the use of the old road across their lands to get to the cartway estab- 
lished across the lands of respondents, and respondents, being in privity 
of title to them, are likewise estopped. 

APPEAL by plaintiff from Nettles, J., at March Civil Term, 1946, of 
BUNCOMBE. 

Civil action for mandatory injunction for 'removal of obstruction of 
cartway and for permanent injunction against interference of use of 
cartway. 

Plaintiff alleges in his complaint substantially this factual situation: 
Plaintiff on the dates hereinafter stated owned and now owns a 10-acre 
tract of land in Fairview Township, Buncombe County, North Carolina, 
which does not abut on any public road. Adjoining it, and between it 
and the nearest public road-the Brush Creek public road-there is land 
owned by defendants. As the only means of ingress and egress to and 
from said land of plaintiff. across intervening lands to the public road, 
there was an old road used by plaintiff, "his friends, neighbors and 
acquaintances,'' and his predecessors in title "always" or "for 50 years or 
more." I n  the fall of 1943, the defendants obstructed same or caused 
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it to be obstructed by constructing a fence across same. Whereupon, on 
13 October, 1943, in a proceeding instituted upon petition of "P. S. 
Bagwell, Woodrow Dillingham and L. V. Long" (the last being plaintiff 
in  present action), v. "Gordon Trantham and Mrs. Gordon Trantham" 
(present defendants), the Board of Commissioners of Buncombe County 
entered a judgment establishing "a cartway from the petitioners' prop- 
erty to the Brush Creek Road across the property of the respondents, to 
be located along the line of the present road as the same now runs, or did 
run across the Trantham property before i t  was obstructed with fence 
and otherwise," and assessed damages at  $25.00 to be paid by petitioners 
to respondents, which amount has been tendered by plaintiff and refused 
by respondents, and then paid into the office of the Clerk of Superior 
Court for the use and benefit of the respondents. Thereafter, plaintiff 
requested the respondents to remove the obstruction from the cartway 
so that he could use same. Nevertheless, the defendants have failed to 
remove the fence. The location of the cartway so established is well 
known and defined through the property of the defendants to the public 
road and the obstruction of it is unlawful. 

Defendants, answering, deny the material allegations of the complaint 
and as further answer aver that in the purported proceedings of the 
Board of Commissioners of Buncombe County "no attempt was made to 
lay out a cartway over the lands of P. S. Bagwell and Woodrow Dilling- 
ham, or any of said petitioners; that prior to the date of the institution 
of this action, the defendants herein purchased the lands of the said 
P. S. Bagwell and Woodrow Dillingham, and, in the event the court 
should find that there was a lawful cartway laid out over the lands owned 
by the defendants, at  the date of said purported proceedings, that the 
same could not exceed in length 250 feet" across the lands then owned by 
defendants, and in no event could same be constructed to reach the lands 
of the petitioners. 

Plaintiff in reply denies the averments of the further answer of de- 
fendants and alleges that the petition for cartway instituted before the 
Board of Commissioners was in  the name of R. W. Dillingham, P. S. 
Bagwell and L. V. Long as petitioners, and was for a cartway to the 
Brush Creek public road and was signed and executed by all of said 
petitioners; that Dillingham and Bagwell, by their action in joining 
with plaintiff in  the petition and requesting the establishment of the 
cartway at a definite location to the Brush Creek Road, consented and 
acquiesced in a cartway over their lands to the land of the plaintiff, and, 
by so doing, are esbopped to deny the existence of a cartway over and 
across their said lands to the plaintiff's land, and the defendants having 
actual knowledge of the proceeding and its contents, and standing in 
privity of title to Dillingham and Bagwell, are likewise estopped to deny 
the existence of a cartway over the lands which Dillingham and Bagwell 
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owned at date of the petition; and that the original petition, notice, 
order and other papers filed in said proceeding before said commissioners 
are made a part of the reply and are pleaded as an estoppel to  the defend- 
ants' further answer and defense. 

Upon the trial in the court below plaintiff offered evidence, docu- 
mentary and oral, tending to show among other things these facts: 

(1)  That in pertinent part the original petition to the Board of Com- 
missioners of Buncombe County for the cartway, the petitioners R. W. 
Dillingham, P. S. Bagwell and L. V. Long set forth their ownership of 
land in Fairview Township, Buncombe County, North Carolina, ('and 
that there is no public road, cartway or right of way leading from their 
property to any public road, other than the one road that has served 
this property for the past 25 years and at  present time is closed"; that 
for them to enjoy the use of their property it is necessary for a cartway 
to  be established leading from their property to a public road; "that the 
most economic route which could be followed in the opinion of the peti- 
tioners in the establishmeilt of a cartway would be to open the present 
road which has been closed"; and pray that "in accordance with Chapter 
328 of Public-Local Laws of 1923," the board "take such action as is 
necessary to establish a cartway to their property." (2) That, after 
notice and hearing, the Board of Commissioners established "a cartway 
from the petitioners' property to the Brush Creek Road across the prop- 
erty of the respondents, to be located along the line of the present road 
as the same now runs, or did run, across the Trantham property before 
i t  was obstructed by fence and otherwise," and "as damages for the 
laying out of this cartway across the lands of the respondents" assessed 
$25.00 "to'be paid by the petitioners to the respondents," and adjudged 
that "upon payment of the damages aforementioned by the petitioners to 
the respondents, the right of the petitioners to use and enjoy the benefits 
of said cartway shall be consummate." ( 3 )  That at the time the peti- 
tion was filed and the order of the board ertered for the cartway as abore 
stated, plaintiff L. Q. Long individually owned a 10-acre tract of land, 
and east of it was a tract omned by Woodrow Dillingham and P. S. 
Bagwell, and immediately east of the Dillingham and Bagwell tract the 
defendants Trantham omned a tract extending east to the Brush Creek 
Road; that the old road extended from Brush Creek Road in  front of the 
Trantham house across the Trantham land, through the Dillingham and 
Bagwell land and "onto" the land of plaintiff; and that the cartway laid 
off in the order of the Board of Commissioners was along this old road. 

Plaintiff testified without objection that "the cartway begun in front 
of Mr. Trantham's house on the opposite side of the Brush Creek Road, 
and went through his land and through Dillingham's,and Bagwell's up 
to my property and on out into the field, it is an old road . .'. Woodrow 
Dillingham, P. S. Bagwell and I were working together as petitioners to 
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secure the laying off and establishment of this cartway by the Board of 
County Commissioners,-I meant the cartway as described in the papers 
introduced. Gordon Trantham . . . after this cartway was established, 
purchased the DilIingham and Bagwell property. After he purchased 
i t  he put up another fence nearly at  my line; neither of those fences has 
ever been removed." 

Defendants introduced as evidence the deed from Woodrow Dillingham 
and wife and Bagwell and wife dated 18 March, 1944, which contained 
full covenants of seizin, right to convey, freedom from encumbrances and 
general warranty. 

The court allowed motion for judgment as of nonsuit at close of all 
the evidence, and rendered judgment in accordance therewith. 

The plaintiff excepted, assigned error, and appeals to the Supreme 
Court. 

D o n  C .  Young for plaintif f ,  appellant.  
J.  W.  H a y n e s  for defendant ,  appellee. 

WINBORKE, J. Decision on this appeal requires consideration only 
of plaintiff's exception to the judgment as of nonsuit entered in the trial 
court. This exception is pivoted on the question as to whether Dilling- 
ham and Bagwell were equitably estopped by the petition and judgment 
in the cartway proceedings from thereafter asserting that their co- 
petitioner L. V. Long was not entitled to cross their land on the old road 
to get to the land of Trantham, over which clearly the Board of Com- 
missioners laid off and established cartway. They are precluded if their 
conduct would make such assertion obviously unjust to Long. The facts 
revealed in the record lead to an affirmative answer to the question. See 
T h o m a s  v. Conyers ,  198 N .  C., 229, 151 S. E., 270; H ~ ~ a n i n g  v. W a r n e r ,  
109 N.  C., 406, 14 S. E., 317; H a r r i s  v. Carter ,  189 K. C., 295, 127 
S. E., 1 ;  N c X e e l y  v. W a l t e r s ,  211 N .  C., 112, 189 S. E., 114; I n  re  
Yozing, 222 N .  C., 708, 24 S. E. (2d), 539; McDanie l  v. Legget t ,  224 
N. C., 806, 32 S. E. (2d), 602. 

The applicable principle is stated by A d a m s ,  J., in T h o m a s  v. Conyers ,  
supra, in this manner: "Equitable estoppel in pais owes its origin and 
derelopment to the notion of justice promulgated by courts of chancery. 
I t  embraces estoppel by conduct which rests upon the necessity of com- 
pelling the observance of good faith . . . 'This estoppel arises when any 
one, by his acts, representations, or admissions, or by his silence when 
he ought to speak out, intentionally or through culpable negligence 
induces another to believe certain facts to exist, and such other rightfully 
relies and acts on such belief, so that he wiIl be prejudiced if the former 
is permitted to deny the existence of such facts.' " 
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"The doctrine of equitable estoppel is based on an application of the 
golden rule to the every day affairs of men. I t  requires that one should 
do unto others as, in equity and good conscience, he would have thern 
do unto him, if their positions were reversed . . . I t s  compulsion is one 
of fair play." Stacy, C. J., in McNeely v. Walters, supra. 

I n  the light of this principle and bearing in mind that the land of 
Long was separate and apart from that of Dillingham and Bagwell, it 
is significant that in the joint petition of Dillingham and Bagwell and 
Long they pray for a cartway to "their property," and they say that 
'(their property" has been served for 25 years by the road that was then 
closed and which they sought to have opened. The words "their prop- 
erty" as so used necessarily included the separate property of Long as 
well as that of Dillingham and Bagwell. Moreover, the petitioners jointly 
say that in their opinion the most economical route for the cartway 
"would be to open the present road that has been closed." This is tanta- 
mount to saying that the old road as it ran from Long's land across that 
of Dillingham and Bagwell served both, and that the obstacle in the way 
was the obstruction placed by Trantham. Under these circumstances it 
would be manifestly unjust to Long for them to deny to him the use of 
the old road across their land to get to the cartway established across 
Trantham's property. This they may not do. The defendants Tran- 
tham having thereafter purchased the land of Dillingham and Bagwell 
stand in  privity of title to them and would likewise be estopped to deny 
the right of Long to use the old road. See Dillingham v. Gardner, 222 
N.  C., 79, 21 S. E. (2d), 898. 

I n  the light of these principles the judgment of nonsuit is 
Reversed. 

CHARLES LEE KENNEDY v. W. H. SMITH, TRADING AS BLOUNT FLORAL 
COMPANY (BLOUNT FLOWER SHOP, INC.), AND W. H. SMITH, 
PERSONALLY. 

(Filed 18 September, 1946.) 
I. Automobiles § 8i- 

The statutory rule that a vehicle approaching an intersection has the 
right of way over a vehicle approaching the intersection from its left 
applies when the two vehicles approach or enter the intersection at a p  
proximately the same time, and a driver has no right to proceed on his 
way upon the assumption that the vehicle to his left will stop in time to 
avoid collision if, in the exercise of reasonable prudence, he ascertains that 
the vehicle on his left has already entered the intersection. G. S., 20-155. 

8. Automobiles 8 18h- 
Testimony of the driver that in approaching an intersection he saw the 

headlights of a vehicle approaching the intersection from his left, that he 
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proceeded on his way assuming the other vehicle would stop, and that the 
front of his car struck the side of the other vehicle "full broadsided," 
is held to raise the issue of contributory negligence for the determination 
of the jury in the absence of evidence that the other vehicle was traveling 
at  excessive speed, since the evidence affords ground fo r  the deduction 
that the other vehicle had preceded plaintiff's car into the intersection. 

3. Same- 
While the burden of proving contributory negligence is on defendant, 

if there is any competent evidence tending to establish this defense, 
whether from the plaintiff or defendant, o r  inferences of fact are fairly 
deducible therefrom tending to support this affirmative defense, defendant 
is entitled to have the issue submitted to the jury under appropriate 
instructions, and a peremptory instruction for  plaintiff on the issue is 
reversible error. 

APPEAL by defendant Blount Flower Shop, Inc., from Bone, J., at 
April Term, 1946, of NASR. New trial. 

This was an  action to recover damages for personal injury alleged to 
have been caused by the negligence of the defendants in the operation of 
a motor truck. 

The plaintiff offered evidence tending to show that on 7 March, 1942, 
about 11 07cIock p.m., at a street intersection in  the City of Rocky 
Mount, the automobile which plaintiff was driving collided with a truck 
driven by the corporate defendant's employee, and that as result of the 
collision plaintiff suffered injury. 

Motion for judgment of nonsuit as to W. H. Smith individually was 
sustained. 

Issues of negligence, contributory negligence and damage were sub- 
mitted to  the jury, and answered in favor of the plaintiff. From judg- 
ment on the verdict the corporate defendant appealed. 

Cooley & May for plaintiff, appellee. 
Willcinson, & King for defendant, appellant. 

DEVIN, J. The determinative question presented here is whether 
there was any evidence of contributory negligence on the part of the 
plaintiff. The court below, being of opinion there was no such evidence, 
instructed the jury to answer that issue "no." 

The material evidence on this point came from the plaintiff. H e  testi- 
fied he was driving west on Thomas Street in Rocky Mount at  the rate 
of 25 miles per hour, and that defendant's truck was proceeding north 
on Howell Street; that as he approached the intersection, he met a car 
traveling east on Thomas Street and at  same time he saw the lights of 
defendant's truck approaching from the south, on plaintiff's left; that he 
saw the truck before he met and passed the eastbound car, and that he 
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knew the truck was moving in on the intersection, but he thought the 
truck was supposed to stop; plaintiff made no effort to stop his auto- 
mobile, though he did slow down from 25 to 20 miles per hour, and struck 
the truck "full broadsided," the front of plaintiff's automobile "went 
right up against the middle of the truck." He  did not testify as to the 
speed of the truck. Plaintiff was driving on the right side of the street, 
and his automobile was equipped with adequate brakes. 

The plaintiff relied upon the statute, G. S., 20-155, which gave him 
the right of way over a vehicle approaching the intersection from his 
left, and contended that he was under no duty to stop or slow down to 
permit the other vehicle to pass, and had the right to proceed on his 
way, on the assumption that the driver of the truck would stop in  time 
to avoid collision. However, this statutory rule is based upon the as- 
sumption that the two vehicles approach or enter the intersection at  
approximately the same time, and does not apply if the driver on the 
right, at  the time he approaches the intersection and before reaching it, 
in the exercise of reasonable prudeilce ascertains that the vehicle on his 
left has already entered the intersection. Cab Co. v. Sanders, 223 N .  C., 
626, 27 S. E. (2d), 631; Stewart v. Cnb Co., 225 N. C., 654, 36 S. E. 
(2d), 256; Davis v. Long, 189 N .  C., 129, 126 S. E., 321; Piner v. 
Richter, 202 N. C., 573, 163 S. E., 561; Sebastian v. Motor Lines, 213 
N.  C., 770, 197 S. E., 539; Sruinson v. ~Vance, 219 N. C., 772, 15 S. E. 
(2d), 284. 

While the evidence on this point is not entirely clear, we think from 
the circumstances detailed there are inferences which fairly may be 
drawn pointing to lack of due care on the part of the plaintiff constitut- 
ing one of the proximate causes of his injury. Plaintiff's evidence that 
while driving on the right side of the street he struck the defendant's 
truck in the intersection "full broadsided" with the front of his auto- 
mobile would seem to afford ground for the deduction, in the absence of 
evidence that the speed of the truck was in excess of that of the plaintiff, 
that the truck already had preceded the automobile into the intersection 
at  the time the plaintiff approached the zone of danger. I f  so, this 
would present a question for the jury as to whether under all the circum- 
stances plaintiff exercised proper care. 

True, there was other evidence on the part of plaintiff, and the burden 
of proof on the issue of contributory negligence was on the defendant, 
but if there was any competent evidence tending to establish this defense, 
whether from the plaintiff or defendant, or inferences of fact fairly 
deducible therefrom tending to support the defendant's affirmative de- 
fense, the defendant was entitled to have the issue submitted to the jury 
with appropriate instructions from the court. 

We think there was error in giving the peremptory instruction in 
favor of the plaintiff on the issue of contributory negligence, necessitat- 
ing a new trial. 
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As there must be another trial, we have not deemed i t  necessary to 
consider other assignments of error brought forward in defendant's 
appeal, as they may not again arise. 

New trial. 

CLAUDE STRICKLAND v. W. H. SMITH,  TRADING AS BLOUNT FLORAL 
COMPANY (BLOUNT F L O W E R  SHOP,  INC.),  AND W. H .  SMITH,  
PERSONALLY. 

(Filed 18 September, 1946.) 

Automobiles 3 2% 

Where, in an action by a passenger in an automobile to recover for  
injuries sustained in collision with a truck, there is no evidence upon 
which contributory negligence of the driver of the car can be imputed to 
the plaintiff, a peremptory ipstruction in plaintiff's favor upon the issue 
of contributory negligence is without error. 

APPEAL by the corporate defendant from Bone,  J., at April Term, 
1946, of NASH. NO error. 

Motion for judgment of nonsuit as to W. H. Smith .individually was 
sustained. There was verdict in favor of plaintiff on issues submitted, 
and from judgment thereon the corporate defendant appealed. 

Cooley & M a y  for plaintiff ,  appellee. 
W i l k i n s o n  & R i n g  for defendant ,  appellant.  

DEP~N, J. This case and the case of Kenmedy v. S m i t h ,  ante, 514, 
grew out of the same facts, and the two cases were tried together. The 
facts are set out in the K e n n e d y  case. However, i t  appeared in this case 
that plaintiff Strickland was a passenger in the automobile driven by 
Kennedy a t  the time of the collision with defendant's truck. There was 
no evidence upon which contributory negligence could be imputed to this 
plaintiff, and the court properly so instructed the jury. 

An examination of the other assignments of error brought forward in 
defendant's appeal fails to disclose prejudicial error. I n  the trial we 
find 

No error. 
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OSCAR C. PRESSLEY v. THE GREAT ATLANTIC & PACIFIC TEA 
COMPANY, A CORPORATION. 

(Filed 18 September, 1946.) 
1. Pleadings 8 % 

G. S., 1-123, will be liberally construed to the end that all justiciable 
controversies between the parties may be consolidated when the facts as 
to all may be stated as a connected whole, are so related in scope that 
they may be examined in connection with each other, and are connected 
with the same subject matter which constitutes one general right. 

The fact that a connected story may be told of the transactions between 
the parties constituting the bases of several causes of action is not alone 
sufficient to justify the consolidation of the causes in the complaint, but 
it is also necessary that the causes be connected with the same subject 
of action. 

8. Same: Pleadings 8 1 9 b  

The complaint alleged that plaintiff employee was injured by the negli- 
gence of defendant employer, that when plaintiff had partially recovered 
he returned and requested light work, that defendant demanded that 
plaintiff sign a release for the negligent injury, and that upon plaintiff's 
refusal, defendant discharged him. Held: The cause of action for negli- 
gent injury and the cause of action for wrongful discharge have no inter- 
dependent connection and are not connected with the same subject matter, 
and defendant's demurrer for misjoinder should have been allowed. 

4. Pleadings 8 15- 
Even when two causes of action are improperly joined in the complaint, 

the action need not be dismissed upon demurrer. G. S., 1-132. 

APPEAL by defendant from Alley, J., a t  April Term, 1946, of BUN- 
COMBE. Reversed. 

Civil action to  recover damages (1) for  personal injuries caused by 
the alleged negligence of defendant, and (2) for wrongful breach of 
contract of employment, heard on demurrer for  misjoinder of causes 
of action. 

I n  his complaint plaintiff alleges as a first cause of action that  in 
May, 1944, he was employed by defendant, tha t  i n  the course of said 
employment and while about his master's business he suffered certain 
personal injuries as a proximate result of the negligence of the defendant. 

F o r  a second cause of action he alleges tha t  after he had in  some meas- 
ure  recovered from his injuries he reported to  defendant's manager for 
"light work," and that  said manager advised him tha t  in order "to con- 
tinue his employment and be reinstated upon the payroll, the plaintiff 
would have t o  sign a release exonerating and discharging the defendant" 
from liability for said injuries, "whereupon the plaintiff declined to sign 
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a release, and the defendant wrongfully and unlawfully discharged the 
plaintiff." 

The defendant demurred for that there is a misjoinder of causes of 
action. The demurrer was overruled and defendant appealed. 

Carl W .  Greene and Guy Weaver for plaintiff, appellee. 
Williams, Cocke & Williams for defendant, appellant. 

BARNHILL, J. "The plaintiff may unite in the same complaint several 
causes of action, of legal or equitable nature, or both, where they all 
arise out of- 
"1. The same transaction, or transactions connected with the same 

subject of action." G. S., 1-123. This section has been liberally con- 
strued to the end that justiciable controversies may be expeditiously 
adjusted by judicial decree at  a minimum of cost to the litigants and 
the public. 

To  that end we have held that "If the grounds of the bill be not 
entirely distinct and wholly unconnected ; if they arise out of one and the 
same transaction or series of transactions, forming one course of dealing 
and tending to one end; if one connected story can be told of the whole," 
the complaint is not subject to attack by demurrer for misjoinder of 
causes of action. Bedsole v. Monroe, 40 N.  C., 313; Taylor v. Ins. Co., 
183 N. C., 120, 108 S. E., 502. 

(' 'The plaintiff may unite in the same complaint several causes of 
action . . . when they all arise out of-1. The same transaction, or  
transactions connected with the same subject of action,' etc. The pur- 
pose being to extend the right of the plaintiffs to join actions, not merely 
by including equitable as well as legal causes of action, but to make the 
ground broad enough to cover all causes of action which a plaintiff may 
have against a defendant arising out of the same subject of action, so 
that the Court may not be forced 'to take two bites at  a cherry,' but may 
dispose of the whole subject of controversy and its incidents and corolla- 
ries in one action." Harnlin v. Tucker, 72 N. C., 502; Taylor v. Im. 
Co., supra. 

This does not mean, however, that we may disregard the plain and 
unambiguous language of the statute which defines and limits the causes 
that may be united in one action. 

That a connected story of the several transactions may be told is not 
alone sufficient. They must be connected with the same subject of action. 
HamZin v. Tucker, supra; Taylor v. Ins. Co., supra, 

Each cause of action must relate to one general right. Daniels v. 
Fowler, 120 N. C., 14; Lee v. Thornton, 171 N. C., 209, 88 S. E., 232; 
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Cotton Mills v. Muslin, 195 N.  C., 12, 141 S. E., 348; Tmst Co. v. 
Peirce, 195 N.  C., 717, 143 S. E., 524. Each must be so germane to it 
as to be regarded really as a part thereof. McIntosh, P. & P., see. 418, 
p. 430. 

The complaint is multifarious unless all the causes of action alleged 
therein arose out of one and the same transaction or series of transactions 
forming one course of dealing, and all tending to one end. Fisher v. 
Trust Co., 138 N. C., 224. 

"There must be at  least substantial identity between the causes of 
action before they can be united in one suit, because, if there is not, the 
several causes of action may, for their decision, depend upon very differ- 
ent facts and principles of law, which would tend to confusion and 
uncertainty in the trial of the case and result in great prejudice to some, 
if not all, of the parties." R. R. v. Hardware Co., 135 N.  C., 73. 

The purpose of the statute is to permit the consolidation of causes of 
action when the facts as to all may be stated as a connected whole, are so 
restricted in scope that they may be examined in  relation to each other, 
and are directed to the same subject matter which constitutes one general 
right. 

While there is a casual relation between the two incidents alleged in 
the complaint, there is no causal or interdependent connection. They 
are not so connected that the circumstances surrounding both must be 
detailed in order to tell a complete story as to each. Recital of the facts 
on which the first cause of action is based does not require or permit the 
inclusion of those forming the basis of the second. Those of the first 
constitute no proper part of the second. Instead, the second begins 
where the first ends. 

I t  is true a connected story may be told. Plaintiff was injured while 
i n  the employ of defendant. When he had partly recovered he returned 
and requested light work. -4 release was demanded and refused. There- 
upon he was discharged. But the story thus told is not connected with 
the same subject matter and does not tend to prove a single general right. 
One is for injury to the person. The other is for a later wrongful breach 
of the contract. The first relates to the alleged failure of defendant to 
discharge its duty towards an employee. The second asserts the wrongful 
discontinuance of employment. 

Thus Hamlin v. Tucker, supra, and Peitzman v. Zebulon, 219 N.  C., 
473, 14 S. E. (2d), 416, cited and relied on by plaintiff, are distinguish- 
able. I n  the Hamlin case the primary or basic wrong was a violation 
of plaintiff's conjugal rights and each cause of action alleged was ger- 
mane to the charge that defendant enticed plaintiff's wife to abandon 
him. I n  the Peitzman case the subject of the action was the right of 
plaintiff to compensation for work done. 
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It follows t h a t  t h e  two causes of action alleged i n  the  complaint a r e  
improper ly  joined. E v e n  so, t h e  action need not be dismissed. G. S., 
1-132 ; R. R. v. Hardware Co., supra. 

T h e  judgment  below is 
Reversed. 

STA4TE r. GRADY OTTESBP, JR.  

(Filed 18 September, 1946.) 
1. Indictment § 9- 

I n  drawing a n  indictment i t  is always better to adhere to the estab- 
lished practice. 

2. Criminal Law § 50d-New trial awarded for remarks of court impeach- 
ing credibility of witness and intimating that fact had not been estab- 
lished. 

I n  this prosecution for carnal knowledge of a female between the ages 
of twelve and sixteen, a witness for the defendant testified to the effect 
that  prosecutrix had a bad reputation and that  he himself had had carnal 
knowledge of her before the time specified in the indictment. The trial 
court, in the presence of the jury, made derogatory remarks concerning 
the witness, and stated that i t  appeared that the prosecuting witness was 
not a delinquent. Held: The remarks, though inadvertently made in the 
presence of the jury, impinge the statutory prohibition against the court 
a t  any time during the course of the trial casting doubt upon the testi- 
mony of a witness or impeaching his credibility, and the prohibition 
against the court a t  any time during the progress of the trial intimating 
whether a fact has been fully or sufficiently established, G. S., 1-180, and 
defendant is entitled to a new trial. 

APPEAL b y  defendant f r o m  Sink, J., a t  Apr i l  Term, 1946, of BUN- 
COMBE. 

Crimina l  prosecution upon indictment charging t h a t  on 15 September, 
1945, the  defendant did "wilfully and  feloniously abuse and  have carnal  
knowledge wi th  one Dorothy Medford, she being over twelre  years and 
under  sixteen years of age and hav ing  never heretofore h a d  sexual rela- 
t ion  w i t h  a n y  other person," con t ra ry  t o  t h e  s tatute  i n  such cases made 
a n d  provided, etc. 

T h e  prosecuting witness testified t h a t  she was 1 2  years old on 1 5  Sep- 
tember, 1945;  t h a t  t h e  defendant carnal ly knew her  on t h a t  date, and 
f u r t h e r :  "No, I did not have intercourse mith a n y  m a n  except the 
defendant." 

Clarence Cody, a witness f o r  the  defendant, testified t h a t  the prose- 
cu t ing  witness had a bad reputat ion ; t h a t  she had  had  several dates mith 
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him in his own house, when his wife was away; and that he had advised 
her she was too young and that she should go home, etc. 

Following the evidence of this witness in the late afternoon on Monday 
after the jury had been given the case, the court ordered the witness held 
for grand-jury action on a charge of contributing to the delinquency of 
a minor. 

On Tuesday morning, the jury was in the box a t  the opening of court 
to request further instructions on the defendant's alibi. I n  the presence 
of the jury, the court reviewed what had taken place the day before, 
"made considerable comment derogatory of Cody," and announced that 
as "it appears that the minor involved in this case is not a delinquent," 
the bill heretofore sent to the grand jury in this matter will be recalled 
and the named defendant Cody discharged. Exception by the defendant. 

Verdict: Guilty as charged in the bill of indictment. 
Judgment: Imprisonment in the State's Prison for not less than one 

nor more than two years. 
Defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

James E. Rector for defendant. 

STACY, C. J. The sufficiency of the indictment is challenged, both 
by motion to quash the bill and by motion in arrest of judgment. But 
as a new trial is to be had for reasons hereafter stated, the solicitor can 
easily eliminate any objection by sending a new bill to the grand jury. 
I t  is always better in criminal matters to adhere to the established prac- 
tice and to follow the beaten path. X. v. Johnson, ante, 266. 

The disparagement of the defendant's witness, Cody, and the expres- 
sion of opinion that the minor in the case was not a delinquent, though 
inadvertently made in the presence of the jury, would seem to entitle the 
defendant to another hearing. G. S., 1-180; S. v. Auston, 223 N. C., 
203, 25 S. E. (2d), 613; 8. v. Wyont, 218 N.  G., 505, 11 S. E .  (2d), 473. 

No  judge at  any time during the trial of a cause is permitted to cast 
doubt upon the testimony of a witness or to impeach his credibility. 
S. v. Winckker, 210 N.  C., 556, 187 S. E., 792; S. v. Rhinehart, 209 
N.  C., 150, 183 S. E., 388; Morm's v. Rramer, 182 N. C., 87, 108 S. E., 
381; S. v. Rogers, 173 N.  C., 755, 91 S. E., 854; Chance v. Ice Co., 166 
N.  C., 495, 82 S. E., 845; Ray v. Patterson, 165 N .  C., 512, 81 S. E., 
773. "The slightest intimation from a judge as to the strength of the 
evidence or as to the credibility of a witness will always have great 
weight with the jury, and, therefore, we must be careful to see that 
neither party is unduly prejudiced by an expression from the bench 
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which is likely to prevent a fair and impartial trial"-Walker, J., in  
S. v. Ownby, 146 N. C., 677, 61 S. E., 630. 

Nor  is i t  ~ermissible for the judge in charging the jury or at  any time 
during the trial, to intimate whether a material fact has been fully or 
sufficiently established, it being the true office and province of the jury 
to weigh the testimony and to decide upon its adequacy to prove any 
issuable fact. I t  is the duty of the judge, under the provisions of the 
statute, to state in a plain and correct manner the evidence given in the 
case and to declare and explain the law arising thereon, without express- 
ing any opinion upon the facts. G. S., 1-180; S. v. Hart, 186 N. C., 582, 
120 S. E., 345. I t  can make no difference in  what way or when the 
opinion of the judge is conveyed to the jury, whether directly or indi- 
rectly, or by the general tone and tenor of the trial. The statute forbids 
an  intimation of his opinion in  any form whatever, i t  being the intent 
of the law to insure to each and every litigant a fair and impartial trial 
before the jury. "Every suitor is entitled by the law to have his cause 
considered with the 'cold neutrality of the impartial judge' and the 
equally unbiased mind of a properly instructed jury." Withers v. Lane, 
144 N. C., p. 192, 56 S. E., 855. 

For the errors as indicated, the defendant is entitled to a new trial. 
I t  is so ordered. 

New trial. 

STATE v. MACK DONALD GRIMES. 

(Filed 18 September, 1946.) 

1. Rape 5 23: Assault 9 15- 
An assault on a female where no deadly weapon is used and no serious 

damage is done is punishable by a fine of not more than fifty dollars or 
imprisonment not in excess of thirty days, unless the assault is committed 
by a man o r  boy over eighteen years of age, in which case the punishment 
is in the discretion of the court as for a general misdemeanor, G. S., 
14-33, but in order to support the sentence as for a general misdemeanor 
it is required that the jury determine in its verdict specifically or by 
reference to the charge, that defendant is a male and was over eighteen 
years of age at the time of the assault. 

2. Same: Indictment and Warrant § 15- 

The trial court has the discretionary power to permit an amendment 
to a warrant charging assault on a female simpliciter so as to charge an 
assault on a female by a man or  boy over eighteen years of age. 

3. Rape 5 23: Criminal Law 5 60- 

Defendant was convicted upon a warrant charging an assault upon a 
female, and no more. After verdict the court permitted an amendment to 
charge an assault upon a female by a man or  boy over eighteen years of 
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age, and sentenced defendant to eighteen months on the roads. Held: 
There being no finding by the jury that defendant was a man or  boy over 
eighteen years of age at the time of the assault, and the amendment after 
verdict being ineffectual to supply this deficiency, the judgment is not 
supported by the verdict, and a venire de novo must be ordered. 

APPEAL by defendant from Bone, J., a t  March Term, 1946, of NASH. 
Criminal prosecution upon a warrant charging the defendant with 

"assault on Mrs. J. C. Perkins, a female," contrary to law. 
The case was first tried in  the Recorder's Court of Rocky Mount on 

7 December, 1945, and resulted in conviction and sentence of 18 months 
on the roads. On appeal to the Superior Court of Nash County, the 
matter was heard de novo at the March Term, 1946. 

I t  was in evidence that the defendant followed the prosecuting witness 
in the nighttime, beat her and caused her face to bleed. 

Verdict : "Guilty of an assault on a female as charged in the warrant." 
After verdict and before judgment, the solicitor moved to amend the 

warrant so as to charge an assault on a female by a man or boy over 
eighteen years of age. Objection by defendant; overruled; exception. 

Judgment: 18 months on the roads. 
The defendant appeals, assigning errors. 

Attorney-General iVcilIullan and Assistant Attorneys-General Bru ton ,  
Rhodes,  and iMoody for the  State. 

T.  T .  Thorne  for defendant. 

STACY, C. 5. The question for decision is whether the record supports 
the judgment. 

The warrant, as originally drawn, charges an assault on a female, and 
no more. There is no allegation that a deadly weapon was used or that 
any serious damage was done. Kor was it alleged that the defendant 
is a "man or boy over eighteen years old.? G. S., 14-33. I t  is this 
warrant to which the verdict speaks. The subsequent amendment relat- 
ing to the age of the defendant was not before the jury, and the verdict 
is silent on the subject of the amendment. Just the reverse was true in 
S. u. Lewis, 284 N.  C., 774, 32 S. E. (2d), 334. 

I t  is the contention of the defendant that the punishment in such a 
case is restricted to a fine of not more than fifty dollars or imprisonment 
not in excess of thirty days. S. v. N n s h ,  109 N .  C., 824, 13 S. E., 874. 

Speaking to a similar situation in 8. v. Lefler, 202 N.  C., $00, 163 
S. E., 873, A d a m ,  J., delivering the opinion of the Court, said: "To 
justify the sentence imposed (imprisonment for a term of twelve months) 
the defendant must have been over the age of eighteen years, and as to 
this there is no finding by the jury. I f  he was over eighteen years of age 
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the punishment would not be restricted to a fine of fifty dollars or 
imprisonment not exceeding thirty days, although a deadly weapon was 
not used and serious injury was not inflicted. I n  the absence of a finding 
as to the defendant's age, we must award a new trial." 

I t  will be noted that in the Lefler case, supra, the indictment was for 
an assault on a female resulting i n  serious and permanent injury. Under 
such a bill and the record there presented, i t  was permissible to convict 
the defendant of ('a less degree of the same crime charged," G. S., 15-170, 
which would include an assault on a female by a man or boy over 18 
years old, as well as by a boy under that age or by a female of any age. 
A bill for a more serious offense is regarded as containing charges of all 

less degrees" of the same crime, without specifying the elements of 
these "less degrees.'' Hence, speaking to a bill which charged a more 
serious offense, it was said that the elements of the "less degrees" of the 
same crime need not be alleged, albeit the jury would be required to find 
the degree of the crime in  its verdict. S. v. Bentley, 223 N.  C., 563, 
27 S. E. (2d), 738. 

Here, the verdict pronounces the defendant guilty of an assault on a 
female, simpliciter. No deadly weapon was used and no serious damage 
was done. Whether the permissible punishment is restricted, or in the 
discretion of the court, depends upon the age and sex of the defendant. 
These must appear in  order to support a judgment as for an aggravated 
assault. 8. v. Smith, 157 N.  C., 578, 72 S. E., 853. When a defendant 
is convicted of an assault and there are circumstances of aggravation, 
and the circumstances of aggravation are that the defendant is a man 

U" 

or boy over 18 years of age and the assaulted person is a female, the 
punishment for the offense may be by fine or imprisonment, or both, at  
the discretion of the court. G. S., 14-33; 15'. 21. Bentley, supra. True, 
there is a presumption that the defendant was over 18 years of age. 
S. v. Herring, ante, 213. But this is only a presumption. S.  v. Lefler, 
supra. 

Generally, in charges of assault or assault and battery with varying 
degrees of aggravation, the jury may convict of the assault or assault 
and battery and acquit, in whole or in part, of the circumstances of 
aggravation. S. v. Bentley, supra. Questions of jurisdiction and limi- 
tation of punishment are dependent upon thc offense charged and the 
plea of the defendant or the finding of the jury. G. S., 7-129; 7-63; 
7-64; 14-33; S. v. Johnson, 94 N. C., 863; 8. v. Smith, 174 N.  C., 804, 
93 S. E.. 910. To this general rule. however. there seems to be a t  least - 
one exception. When a "man or boy over 18 years old" commits an 
assault or assault and battery on "any female person," even though no 
deadly weapon be used and no serious damage is done, the case is re- 
garded as a general misdemeanor and the punishment is in the discretion 
of the court. S. v. Jackson, ante, 66, 36 S. E. (2d), 706. Hence, to  
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take the case out of the general rule and place i t  in the exception, the 
jury should determine in its verdict, specifically or by reference to  the 
charge, the circumstances of aggravation which make the offense a gen- 
eral misdemeanor. S. v. Lefler, supra; 8. v. Lewis, supra. 

I n  other words, it all comes to this: a simple assault on a female by a 
boy not over 18 years old or by another female is restricted in punish- 
ment to a fine not exceeding $50 or imprisonment for not more than 
30 days. The same assault, if committed by a man or boy over 18 years 
of age, would be punishable in the discretion of the court. 

The question we are now considering was not in  focus, or mooted, in 
the cases of S. v. Jackson, ante, 66, 36 S. E. (2d), 706; 8. v. Morgan, 
225 N. C., 549, 35 S. E. (2d), 621; S.  v. Stokes, 181 N. C., 539, 106 
S. E., 763; 8. v. Jones, 181 N. C., 546, 106 S. E., 817. Moreover, in 
all these cases the bills were for more serious offenses or more aggra- 
vated assaults. 

There was no error in allowing the solicitor to amend the warrant, 
as this was a matter resting in the sound discretion of the trial court. 
S. v. Brown, 225 N.  C., 22, 33 S. E. (2d), 121. Coming as it did, how- 
ever, after verdict, the amendment was ineffectual to supply the defi- 
ciency of the jury's finding. So, conforming to the precedent of the 
Lefler case, supra, the present cause will be remanded for another 
hearing. 

Venire de novo. 

VOLLIE S. WHITAKER v. GEORGE RAINES ARD J O  ALICE RAINES. 

(Filed 18 September, 1946.) 

1. Judgments § 27a-Evidence held insufficient to  establish excusable 
neglect. 

In this action for  the recovery of real property, the evidence tended to 
show that defendants were personally served with summons and a copy 
of the complaint, that it was agreed that pending negotiations for settle- 
ment no answer should be filed, that thereafter defendants' attorney was 
notified that plaintiff would ask for judgment by default, that thereupon 
unverified complaint without bond or  application for leave to defend with- 
out bond was filed, that notice was then served on defendants' counsel 
that plaintiff would move for judgment at the next term, and that at this 
term the unverified answer mas stricken out and judgment rendered for 
plaintiff. Defendants' affidavit stated that they did not receive the letters 
from their attorney notifying them that negotiations had broken down 
and that the case had been calendared for trial. Held: There was no 
sufficient showing of excusable neglect and the granting of defendants' 
motion to set aside the judgment under G. S., 1-220, was error. 
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2. Same-. 
In the absence of sufficient showing of excusable neglect the question of 

meritorious defense becomes immaterial. 

3. Same- 
Parties who have been duly served with summons and copy of complaint 

in an action against them should give to their defense that amount of 
attention which a man of ordinary prudence usually gives to his impor- 
tant business. 

APPEAL by plaintiff from Alley, J., a t  April Term, 1946, of BUN- 
COMBE. Reversed. 

Motion by defendants to set aside judgment on the ground of excusable 
neglect. Motion allowed and plaintiff appealed. 

Sanford W. Brown for plaintif. 
Don C. Young for defendants. 

DEVIN, J. The question here presented is whether the facts appear- 
ing in  the record were such as to justify the court below in setting aside 
the judgment theretofore rendered in the cause on the ground of excusa- 
ble neglect. 

The parties are all residents of Buncombe County. The plaintiff 
instituted this action 10 July, 1945, to recover possession of one acre of 
land, alleging title in himself and wrongful withholding by defendants. 
Personal service of summons with copy of verified complaint was had on 
defendants 11 July, 1945. At request of defendants, time to answer was 
extended to 25 August, and again for 30 days thereafter. No answer 
was filed (G. S., 1-125), or bond given as required by G. S., 1-111, or 
affidavit made that defendants were unable to give bond as allowed by 
G. S., 1-112. On 31 December, 1945, more than three months after 
extended time for answering had expired, counsel for plaintiff wrote 
defendants' counsel that unless answer was filed on or before 10 January, 
1946, plaintiff would ask for judgment by default. On 10 January, 
1946, counsel filed an unverified answer on behalf of defendants (G. S., 
1-144), but without bond or application for leave to defend without 
bond. Counsel for plaintiff thereupon served notice on defendants' 
counsel that plaintiff would at  February Term, 1946, move for judg- 
ment. The case was calendared for 11 February, 1946. When reached, 
the unverified answer was stricken out and judgment rendered for plain- 
tiff. G. s., 1-211; G. s., 1-111. Counsel for defendants was in the bar 
a t  the time and did not interpose objection. 

On 30 March, 1946, defendants filed motion to set aside the judgment 
under G. S., 1-220, alleging as grounds therefor that there had been 
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negotiations between counsel for settlement and that defendants did not 
receive letters from counsel advising them that negotiations had failed, 
either in November, December or January, and did not know the cause 
was calendared for hearing at  the February Term; and further that 
during the two weeks of the February Term the male defendant George 
Raines was sick and confined to his home. A meritorious defense was 
alleged. Plaintiff replied setting out in detail his efforts to get defend- 
ants into court, and alleged that after notice had been given defendants' 
counsel of record that the case was calendared for the February Term 
counsel for defendants stated he had been unable to get his clients to 
respond or communicate with him and he could not resist judgment; 
further plaintiff testified that on 11 February he saw defendant George 
Raines on the road between his home and Asheville, and knew he was not 
sick and confined to his home on that day. 

The court allowed the defendants' motion to set aside the judgment, 
"being of opinion from the evidence offered that defendants did not have 
notice that the action was on the calendar for trial at the February 
Term," and that defendants had shown a meritorious defense. 

We are unable to concur in the ruling of the learned judge who heard 
this motion. There are no findings of fact which would show excusable 
neglect on the part of defendants, or that the failure to  file proper 
answer and undertaking was due to excusable neglect. Viclc v. Baker, 
122 N. C., 98, 29 S. E., 64; Pepper v. Clegg, 132 N. C., 312, 43 S. E., 
906; Johnson v. Sidbury, 225 N. C., 208, 34 S. E .  (2d), 67. I n  the 
absence of sufficient showing of excusable neglect, the question of merito- 
rious defense becomes immaterial. Johnson v. Sidbury, supra. The 
plaintiff appears to have prosecuted his action to a successful conclusion 
in  accord with the orderly course of procedure prescribed for the deter- 
mination of property rights, and judgment was entered as authorized by 
the statutes. The result may not be subsequently vacated upon motion 
under G. S., 1-220, save upon findings of fact sufficient to justify the 
granting of relief under that remedial statute. Parties who have been 
duly served with summons and copy of complaint in an action against 
them should give to their defense "that amount of attention which a man 
of ordinary prudence usually gives to his important business." Sluder 
v. Rollins, 76 N .  C., 271; Roberts v. Allrnan, 106 N. C., 391, 11 S. E., 
424; Pierce v. Eller, 167 N. C., 672, 83 S. E., 758; Holland v. Beneco- 
lent Assn., 176 N. C., 86, 97 S. E., 150; Cahoon v. Brinkley, 176 N. C., 
5, 96 S. E., 650; Craver v. spaugh, anfe, 450, 38 S. E. (2d), 525. 

Judgment reversed. 
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STATE V. MELVIN NELSON. 

(Filed 18 September, 1946.) 

Criminal Law 80b (4)- 

Where a defendant convicted of a capital felony fails to file case on 
appeal in  the Superior Court, the motion of the Attorney-General to docket 
and dismiss, made after expiration of time agreed for  perfecting the 
appeal and any extension of time which mag have been granted, mill be 
allowed after a careful inspection of the record proper fails to disclose 
error. 

APPEAL by defendant from Clement, J., at October Term, 1945, of 
R r c ~ & r o n - ~ .  

Attorney-General MclVullun and Assistant Attorney-General Moody 
for the State. 

Xo  counsel contra. 

PER CURIAM. The defendant was convicted at  October Term, 1945, 
Richmond County Superior Court, of murder in  the first degree, and 
sentence of death pronounced upon him in  accordance with law. He  
gave notice of appeal to the Supreme Court, but no case on appeal has 
been docketed in this Court, and no case on appeal filed in the office of 
the Clerk of the Superior Court of Richmond County. The time agreed 
upon by counsel for perfecting the appeal, and any extension of time 
which may have been granted, has expired, and the Clerk of the Superior 
Court of Richmond County certifies that counsel for the defendant 
informs him that he does not intend to perfect the appeal. 

Thereupon, the Attorney-General has caused the record proper to be 
filed in  this Court, and moves the Court that the case and record be 
docketed, and the appeal dismissed under Rule 17 of the Rules of Prac- 
tice of this Court. 

We have carefully examined the record filed in this case and find no 
error therein. For the causes stated, the motion of the Attorney-General 
is allowed, the appeal is dismissed, and the judgment of the lower court 
is affirmed. S. 2'. Watson, 208 N .  C., 70, 179 S. E., 455; S. v. Johnson, 
205 N.  C., 610, 172 S. E., 219; S. v. Goldston, 201 N. C., 89, 158 S. E., 
926; S. v. Hamlet, 206 K. C., 568,174 S. E., 451. 

Appeal dismissed. 
Judgment affirmed. 
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STATE v. PHELON PERRY AND MODIS PERRY. 

(Filed 25 September, 1946.) 

1. Criminal Law §§ 52a, 78f- 
To present the question of the suficiency of the evidence upon appeal, 

a motion to nonsuit should be made a t  the close of the State's evidence, 
and exception noted upon its denial, and if defendant introduces evidence 
the motion should be renewed a t  the close of all the evidence, and if again 
overruled another exception should be noted, in which event the assign- 
ment of error should be based upon the second exception. G. s., 15-173. 

An assignment of error to  the refusal of the court to  grant defendants' 
motion of nonsuit a t  the close of the State's evidence and refusal to grant 
similar motion made a t  the close of all the evidence cannot be sustained 
when the record fails to show an exception to the refusal of the motion 
made a t  the close of the State's evidence, and further fails to show that  
the motion was renewed a t  the close of all the evidence. 

3. Criminal Law 5 81c (3)- 
In  this prosecution for  assault with a deadly weapon a witness was 

permitted to testify as  to empty shotgun shells he found a t  the scene the 
following morning. There was no evidence tending to identify the persons 
who fired the shots. The court, in  its charge, withdrew the question of 
assault with guns and specifically instructed the jury that  the gunshot 
wound suffered by prosecuting witness could not form the basis of guilt 
of either defendant. Held: The admission of the evidence, if error, was 
not prejudicial. 

4. Criminal Law § 8lc  (1)- 
Appellant must not only show error but also that the alleged error was 

prejudicial. 

5. Criminal Law 78- 
An assignment of error must be based upon an exception entered a t  the 

trial. 

6. Criminal Law § 78d (2)- 
The failure of the court to restrict the admission of testimony competent 

for  the purpose of corroboration will not be held for  error when the de- 
fendant neither objects to  the admission of the testimony nor requests that 
its admission be restricted. Rule of Practice in the Supreme Court No. 21. 
4. v. Chapmaw,  221 N. C., 157, cited and distinguished as  an exception to 
the general rule. 

7. Criminal Law §§ 53b, 531- 
The court is  not required to charge upon the presumption of innocence, 

and a n  exception to the failure of the court to elaborate on this phase of 
the case cannot be sustained, it being incumbent upon defendant if he 
desires a n  amplification of the charge on this subordinate feature to aptly 
tender request therefor. 
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8. Assault 8 8d- 

A "brick" has a well defined meaning, and when thrown with force at 
close range may constitute a deadly weapon as a matter of law. 

9. Assault 5 14c- 

Where the evidence tends to show an assault with a brick thrown at 
close range with force, it is not error for  the court to limit the jury to a 
verdict of guilty of assault with a deadly weapon or  not guilty, and to 
refuse to submit to the jury the question of defendant's guilt of simple 
assault. 

Where the evidence tends to show an assault with a knife, it is not 
error for  the court to limit the jury to a verdict of guilty of assault with 
a deadly weapon or  not guilty, and to refuse to submit to the jury the 
question of defendant's guilt of simple assault. 

APPEAL by defendants from Bone, J., at March Term, 1946, of NASH. 
Criminal prosecution, tried upon indictment charging several defend- 

ants with an assault with deadly weapons upon one Henry Eatman, with 
intent to kill, resulting in serious bodily harm. 

At  the close of the State's evidence, motion to dismiss as of nonsuit 
was allowed as to all the defendants except Phelon Perry and Modis 
Perry. 

The evidence for the State tends to show that the prosecuting witness 
owns and operates a store and filling station near Bailey, in Nash County, 
North Carolina. On 19 May, 1945, the defendant Phelon Perry, accom- 
panied by Bryce Eatman, went to this store and stayed about ten minutes. 
Later, the same evening, about 10 :30 o'clock, Bryce Eatman and Phelon 
Perry returned to the store. Phelon Perry had been drinking and the 
prosecuting witness requested Bryce Eatman to take Phelon Perry away. 
Eatman did not do so; and Phelon Perry asked a Mrs. Taylor, an 
employee of the prosecuting witness, to dance with him. Mrs. Taylor 
replied that she could not dance, Phelon Perry jerked her out of her 
chair and started slinging her around the dance floor. Perry was using 
vulgar language. Also present at  this time were the wife of the prose- 
cuting witness, Mr. and Mrs. Vance Person and Venton Wells. The 
prosecuting witness asked Phelon Perry to leave the store. H e  did not 
do so and the prosecuting witness slapped Perry and with the assistance 
of Bryce Eatman took Perry out of the store and put him in  his car. 
About forty minutes later Phelon Perry returned to the store accom- 
panied by two carloads of people. H e  came to the door of the store with 
a pocketknife in his hand and started to enter. The wife of the prose- 
cuting witness attempted to prevent him from entering. The prosecuting 
witness went to the door to prevent him from entering, and Phelon 
Perry stabbed him near the heart with the pocketknife. The wound was 
not a slicing cut, but a direct stab. The prosecuting witness pushed 
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Phelon Perry out of the door and threw a bottle at  him. Phelon Perry 
left the store and returned a short time later with Bryce Eatman, Arthur 
Perry, Homer Perry, Modis Perry and B. Perry. When they arrived 
at  the store, the prosecuting witness mas dressing the knife wound which 
Phelon Perry had inflicted. He  was being assisted by his wife. Modis 
Perry went to the door and said he was looking for "the bad man." H e  
then threw a brick into the store at  the prosecuting witness, but did not 
hit him. Guns were fired about this time, and the prosecuting witness 
returned the fire, and both the prosecuting witness and Phelon Perry 
received gunshot wounds. 

The evidence for the defendants consisted of the testimony of the 
defendants themselves. 

Phelon Perry testified that the prosecuting witness cut him, jumped 
on him and beat him up and that he did not remember anything that 
happened after that. He had been drinking beer, probably five or six 
bottles. He  did not know when he was shot in the face. He  did not 
remember going back into the store after he was hit by a bottle. "My 
memory first began to come back to me when I was i n  the hospital in 
Wilson." 

Modis Perry testified that he went to the store of the prosecuting 
witness after he heard his brother Phelon Perry and Henry Eatman had 
just had some trouble. That he sat in his car in front of the store for a 
few minutes. When he got out of the car Phelon was on the ground and 
Henry Eatman was beating him. Phelon's face was bloody, his shirt 
was bloody and he had a cut under his eye. '(I told him to quit and 
leave him alone, and they didn't, so 1 told him they couIdn7t kill my 
brother, so right then I picked up a rock that was lying there; a rock 
or brick I picked up and throwed it at  them and when I threw it, i t  
went inside the store. . . . Henry Eatman was scuffling with my brother 
and I was trying to get him off of my brother. I must have missed him 
when I threw the brick. The brick was lying on the oil drum in front 
of the station. At the time I threw the brick I was about as far from 
Mr. Eatman as from the witness stand to Mr. Sharpe. The reason I 
didn't walk over and hit Mr. Eatman in the head with the brick was 
because I didn't want to kill anybody and didn't want to hit anybody. 
Just  before I threw the brick I didn't hardly have time to think. I 
didn't want to hit him so I throwed it at  him and missed him." 

The jury returned a verdict of guilty of an assault with a deadly 
weapon as to each defendant; and from the judgment pronounced 
thereon, the defendants appealed to the Supreme Court, assigning error. 

Attorney-General  M c M u l l a n  a n d  Assis tant  Attorneys-General B r u t o n ,  
Rhodes ,  and  M o o d y  for the  S ta te .  

S h a r p e  & Pit tnzan,  Cooley & M a y ,  and  0. B. Moss  for defendants.  
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DENNY, J. The defendants assign as error the refusal of his Honor 
to grant their motion for judgment as of nonsuit at  the conclusion of the 
State's evidence and for failure to grant a similar motion lodged by the 
defendants at the close of all the evidence. 

These assignments of error cannot be sustained. The defendants did 
not except to the refusal of the court to grant their motion for judgment 
as of nonsuit at  the close of the State's evidence. Moreo~~er,  they testified 
i n  their own behalf and did not renew their motion to dismiss at  the 
close of all the evidence. 

A motion for judgment as of nonsuit, under G. S., 15-173, must be 
made at  the close of the State's evidence, exception noted, if overruled, 
and, if the defendant introduces evidence the motion to dismiss should 
be renewed at the close of all the evidence, exception again noted, if 
overruled; and upon appeal from the refusal to disniiss, the assignment 
of error should be based upon the latter exception. S. v. Bittings, 206 
N.  C., 798, 175 S. E., 299; S. v. Ormond, 211 N.  C., 437, 191 S. E., 22. 
N o  such assignment of error appears on the record. Even so, we think 
the evidence ample to go to the jury as to both defendants. 

A number of exceptions relate to the action of the court in permitting 
a witness for the State to testify that he examined the premises of the 
prosecuting witness next morning after the defendant Phelon Perry and 
the prosecuting witness were shot and that he found empty shotgun shells 
on the premises near the store building and gunshot in the building. 

The defendants complain of this evidence as being highly prejudicial, 
since the State did not establish the identity of the persons who fired the 
shots or the person who shot the prosecuting witness. However, the 
court withdrew from the jury the question of a criminal offense being 
committed by the defendants by the use of guns, and instructed the jury 
as follows: "There is no sufficient evidence in the case against this 
defendant to show that he fired any shots which found their place in the 
body of Eatman. The evidence does not disclose who fired the shots which 
Eatman testified lodged in his body and, therefore, the jury could not 
find the defendant, Phelon Perry, guilty of an assault with a deadly 
weapon because of the gunshot wound received by the prosecutor, but 
the verdict, if arrived at  by the jury, of guilty, would have to be based 
upon what took place at the time of the alleged cutting, that is to say, 
the act of cutting, which would have to form the basis of a verdict of 
guilty in the case and the gunshot wound could not form the basis for the 
guilt of either of the defendants in this case." Conceding that the evi- 
dence was erroneously admitted, the instruction given by his Honor 
relative thereto, made its admission harmless. I t  is not sufficient for a 
defendant to show mere error in the trial below. He  must show that 
his rights were prejudiced by the error. 8. v. Ring, 225 N.  C., 236, 
34 S. E. (2d), 3 ;  8. v. Beal, 199 N. C., 278, 154 S. E., 604. 
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Assignment of Error No. 8 is based upon the failure of the trial judge 
to instruct the jury that certain testimony of one of the State's witnesses 
was in  corroboration of the testimony of the prosecuting witness. The 
defendants cite S. v. Chapman, 221 N.  C., 157, 19 S. E. (2d), 250, as 
authority for their contention. This assignment of error is not based 
upon an exception entered at  the trial below and cannot be sustained. 
Moreover, the evidence complained of was withdrawn from the consid- 
eration of the jury. But we discuss it because of the apparent miscon- 
ception of the holding in the above case. There the exception was to the 
refusal of the court, upon objection by the State, to permit one of the 
witnesses for the defendant to testify to statements made by the defend- 
ant on the morning following the alleged crime, unless it was understood 
that the defendant was to testify in his own behalf. The defendant 
agreed to testify, but even so in view of the State's objection, it being 
admitted out of order and admissible only as corroborative evidence, it 
was the duty of the court to so instruct the jury at the time of its admis- 
sion. But this is not the general rule. The general rule is set forth in 
Rule 21 of the Rules of Practice in  the Supreme Court, as follows : "Nor 
will it be ground of exception that evidence competent for some pur- 
poses, but not for all, is admitted generally, unless the appellant asks at  
the time of admission, that its purpose shall be restricted." S. v. Walker, 
ante, 458, 38 S. E. (2d), 531; S. v. Ham, 224 N .  C., 128, 29 S. E. (2d), 
449; S. v. McRinnon, 223 N. C., 160, 25 S. E .  (2d), 606; S. v. Johnson, 
218 N .  C., 604, 12 S. E. (%d), 278; Beck v. Tanning Co., 179 N .  C., 
123, 101 S. E., 498; Tise v. Thomasville, 151 N. C., 281, 65 S. E., 1007; 
Hill v. Bean, 150 N. C., 436, 64 5. E., 212. I n  the trial below there 
was neither objection to the admission of the testimony nor request for 
i t  to be limited as corroborative only. 

The defendants except and assign as error the following portion of 
his Honor's charge: '(The defendants have pleaded not guilty and are 
presumed to be innocent." 

The defendants contend the court should have gone further and stated 
that the presumption of innocence surrounded the defendants and re- 
mained with them throughout the trial until their guilt was established 
beyond a reasonable doubt by a verdict of the jury. 

I t  has been held by this Court that it is not error for the trial judge 
to  fail to charge the jury on the presumption of innocence. S. v. Bowser, 
214 N.  C., 249, 199 S. E., 31; S. v. Alston, 210 N .  C., 258, 186 S. E., 
354; S. v. Herring, 201 N. C., 543, 160 S. E., 891; S. v. Rose, 200 N. C., 
342, 156 5. E., 916; 8. v. Boswell, 194 N. C., 260, 139 S. E., 874. 

The presumption of innocence is a subordinate feature of the cause 
and if the defendants desired an amplification of the charge in this 
respect, they should have so requested at  the time. S. v. Merrick, 171 
N. C., 788, 88 S. E., 501; S. v. Herring, supra; S. v. Boizuell, supra. 



N. 0.1 FALL TERM, 1946. 535 

The court properly charged the jury as to the burden of proof and fully 
defined reasonable doubt. The exception cannot be sustained. 

Exceptions 21 and 28 are directed to the action of the trial court in  
charging the jury that i t  could return one of two verdicts against the 
defendant, Modis Perry-guilty of an assault with a deadly weapon or 
not guilty. The defendant contends his Honor should have charged the 
jury that i t  could bring in one of three verdicts, to wit : Guilty of assault 
with a deadly weapon, guilty of simple assault, or not guilty. 

There is no evidence of any assault on the prosecuting witness by 
Modis Perry except the assault with a brick. I f  the brick thrown by 
Modis Perry constituted a deadly weapon, because of the manner in 
which it was used, the defendant has no cause to complain because the 
trial judge refused to charge the jury that i t  could convict this defend- 
ant of a simple assault. 

The word ('brick)' has a well known meaning. I t  is defined in 11 
C. J. S., p. 878, as "An artificial substitute for stone, which has been 
extensively used in all ages. Among builders and mechanics, a brick is 
understood to be eight inches in length, four inches in  width, and two 
inches in  thickness." 

I n  S. v. Lee, 6 W. W. Harr., 11 (Del.), 171 A., 195, the Court said: 
"A deadly weapon is such a weapon as is likely to produce death when 
used by one person against another; and a brick thrown with force and 
violence in close proximity to the person of another, or used as a weapon 
to strike by holding it in hand, is a deadly weapon." And i n  S. v. 
Schumann (Iowa), 175 N. W., 75, i t  is said: ('It has been held that a 
brick is, or may be, a deadly weapon, when used in an assault. State v. 
S i m m ,  80 Miss., 381, 31 South., 907." 

I n  8. v. Watkins, 200 N.  C., 692, 158 S. E., 393, Stacy, C. J., speak- 
ing for the Court, said: "An instrument which is likely to produce death 
or great bodily harm, under the circumstances of its use, is properly 
denominated a deadly weapon. S. v. Cmton, 28 N. C., 165, a t  page 179. 
But  where it may or may not be likely to produce such results, accord- 
ing to the manner of its use, or the part of the body at which the blow 
is aimed, its alleged deadly character is one of fact to be determined by 
t.he jury. S. v. West, 51 N. C., 505 : 'Where the deadly character of the 
weapon is to be determined by the relative size and condition of the 
parties and the manner in which i t  is used,' the question is for the jury. 
8. v. Archbell, 139 N .  C., 537, 51 S. E., 801; 8. v. Norwood, 115 N .  C., 
789, 20 S. E., 712; S. I ) .  Huntley, 91 X. C., 621. 'If its character as 
being deadly or not depended upon the facts and circumstances it became 
a question for the jury with proper instructions from the court.' S. v. 
Beal, 170 N .  C., 764, 87 S. E., 416. See, also, S. v. Hefner, 199 N.  C., 
778; S. v. Phillips, 104 N.  C., 786, 10 S. E., 463; S. v. Porter, 101 
N. C., 713, 7 S. E., 902; S. v. Collins, 30 N. C., 407." 
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I n  the instant case, under the evidence, we think his Honor would 
have been justified in holding as a matter of law that the manner in  
which the defendant used the brick, it was a deadly weapon. However, 
the question was submitted to the jury, under the following instructions: 
"As to Modis Perry, . . . if you should find beyond a reasonable doubt 
that he threw a brick i n  the store of Eatnian with the intent to do him 
bodily harm, and further find that the brick mas a deadly weapon under 
the circumstances of its use, that is, an instrument which was capable of 
producing death or great bodily harm under the circumstances of its 
use, then the defendant, Modis Perry, would be guilty of an assault with 
a deadly weapon, unless you find him not guilty on the principle of 
self-defense.'' 

Under our decisions, the exception cannot be sustained. 8. v. Hobbs,  
216 N .  C., 14, 3 S. E. (2d), 431; S. v. Beal, 170 N.  C., 764, 87 S. E., 
416; S. v. Archbell, 139 R. C., 537, 51 S. E., 801. 

The defendant, Phelon Perry, also excepts and assigns as error the 
refusal of the court to charge the jury that i t  might convict him of a 
simple assault. There is no evidence tending to show that Phelon Perry 
assaulted the prosecuting witness except when the prosecuting witness 
and his wife undertook to keep Perry out of their store. I t  was during 
that altercation that the defendant Phelon Perry is charged with stab- 
bing the prosecuting witness with a pocketknife and inflicting upon him 
serious bodily harm. 8. v. Hobbs,  supra, is in point and sustains the 
ruling of the court below. Schenck, J., speaking for the Court, said: 
"The defendant assigns as error the court's failure to submit to the jury 
the charge of a simple assault. This assignment is untenable for the 
reason that there is no evidence of simple assault. The State's evidence 
tended to show that the assault committed upon the prosecuting witness 
was committed with a missile large enough, and thrown with force 
enough, to knock a hole 6 or 7 inches in the windshield of the truck 
driven by the witness. . . . 'Where all the evidence at the trial of a 
criminal action, if believed by the jury, tends to show that the crime 
charged in the indictment was committed as alleged therein, and there is 
no evidence tending to show the commission of a crime of less degree, 
it is not error for the court to fail to instruct the jury that they may 
acquit the defendant of the crime charged in the indictment and convict 
him of a crime of less degree. See S. v. Ratcliff, 199 N.  C.. 9, 153 S. E., 
605, where the statute, C. S., 4640, is construed and applied.' S. v .  Cox ,  
201 N. C., 357." 

We have carefully examined the remaining exceptions and assignments 
of error, especially those challenging the correctness of his Honor's 
charge on the question of self-defense as to both defendants, and they 
cannot be sustained. 

I n  the trial below, we find 
No error. 
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E. A. WALSTON r. R. B. WHITLEY & COMPANY, INC., AKD GENERAL 
FOUNDRY & MACHINE COMPASY. 

(Filed 25 September, 1946.) 

1. Sales § 14--Complaint held sufficient to allege breach of warranty as to 
quality and capacity of oil burning tobacco curers. 

I n  this action to recover for  breach of warranty in the sale of oil burn- 
ing tobacco curers, the complaint alleged that  defendant manufacturer 
warranted the curers to be of best grade, quality and efficiency and that 
they would generate sufficient heat to satisfactorily cure tobacco in the 
minimum time required, that the maximum temperature which could be 
obtained with the curers without smoking and clogging up the flues was 
about 100 degrees of temperature, whereas about 180 degrees of tempera- 
ture  are  required for  efficient curing, so that  the curers required thirteen 
days instead of the four days and five nights normally required for  curing 
tobacco. Held: The allegations are sufficient to allege breach of war- 
ranty a s  to quality and capacity and defendant's demurrer should have 
been overruled. 

2. S a m e  
Representations as  to quality and capacity o r  other inherent charac- 

teristics of machinery which are  referable to ordinary and customary 
standards, constitute warranties and not mere expressions of opinion, but 
i t  is  necessary that  the intent to warrant appear in the form of the 
expressions, aided in proper cases by circumstances surrounding the 
transactions. 

3. Damages § 2: Sales § 27- 
A complaint alIeging damage to plaintiff's tobacco crop and loss of a 

large part of it  through breach of warranty a s  to quality and capacity 
of tobacco curers manufactured by defendant, with allegations that a t  
the time of purchase defendant was advised of special circumstances as  
to the amount of tobacco plaintiff had to cure and that  if i t  was not cured 
in apt time serious and substantial loss would result, held not demur- 
rable on the ground that the complaint alleged only remote or  speculative 
damages. 

4. Sales 17- 
Ordinarily, an agent is not liable in an action by a third party f o r  

breach of warranty upon a sales contract in which he has acted fully 
~ ~ i t h i n  his authority or within its apparent scope, and contracted only in 
that capacity. 

5. Principal and Agent 7e, lad- 
An agent is liable on the contract where the principal is not disclosed, 

and the principal is  liable upon discovery. However, the party aggrieved 
must elect as  to which he shall hold liable and cannot hold them both. 

6. Same: Sales 8 17- 
I n  an action against the manufacturer and dealer for breach of war- 

ranty in the sale of tobacco curers, a complaint which alleges that the 
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dealer acted as agent for the manufacturer in making the sale, without 
allegation that the agent exceeded his authority or allegation of circum- 
stances tending to show that the agent expressly or  impliedly intended to 
incur personal liability, is demurrable on the part of the alleged agent. 

APPEAL by defendants from Bumey,  J., at June, 1946, Term of 
HALIFAX. 

Wade H. Dickem and Allsbrook & Benton for plaintif, appellee. 
R. B .  Brady and Parker d? Parker for defendant R. B. Whitley & Co., 

Inc., appellant. 
Seawell d2 Seawell for defendant General Foundry & Machine Com- 

pany, appellant. 

SEAWELL, J. The plaintiff brought this action to recover for breach 
of warranty in a sales contract alleged in the complaint to have been 
made between the plaintiff and the defendant R. B. Whitley & Co., Inc., 
as agent of its codefendant, General Foundry & Machine Company. 

The alleged breach of warranty was in  connection with a contract of 
sale of Gainey Tobacco Curers, oil burning machines manufactured by 
the Machine Company, which, i t  is alleged, because of defective manu- 
facture failed to cure plaintiff's tobacco crop properly and within a 
reasonable time and efficiency in breach of the said warranty. 

The defendants were separately represented and separately filed de- 
murrers to  the complaint as not constituting an action against them. 

The demurrer of the defendant Machine Company is based upon 
various grounds, amongst them being (a )  that the complaint fails to 
allege that the tobacco curers were not reasonably fit for the service for 
which they were intended; (b) that i t  does not allege any defect in 
manufacture or material other than may be inferred from the fact that 
they failed to be operated properly; (c) that the complaint tends to show 
only speculative damages which might be suffered by the breach of war- 
ranty alleged. 

There is a further demurrer upon the ground of defect of parties 
defendant. 

The defendant R. B. Whitley & Co., Inc., demurred to the complaint 
on the ground that it fails to state a cause of action against this defend- 
ant, reciting practically the same grounds for the demurrer, but adding 
thereto that in paragraph 3 of the complaint plaintiff alleges that this 
defendant, R. B. Whitley & Co., Inc., acted as agent for its codefendant, 
General Foundry & Machine Co., in the sale of the tobacco curers com- 
~ l a i n e d  of, but fails to allege that R. B. Whitley & Co., Inc., exceeded 
in  any manner the authority of such agency. 



N. C.] FALL TERM, 1946. 539 

Upon a careful perusal of the demurrer pertaining to the Machine 
Company, we arrive at  the conclusion that the complaint, while in  cer- 
tain instances it might have been drawn with a greater particularity, is, 
nevertheless, sufficient to state a cause of action. 

The plaintiff alleged that the defendants were notified at  the time of 
the purchase of the following special circumstances: That he was a 
grower of flue cured tobacco and was unable to procure wood to cure his 
tobacco in that way, and that he had torn out his cord wood flue curing 
furnaces to replace same with oil burners for the purpose of curing his 
crop of tobacco; that five of the Gainey Tobacco Curers purchased were 
for the purpose of curing the crop grown by plaintiff on twenty-four 
acres in 1945; that the tobacco curing season was beginning, and that 
unless the tobacco crop was harvested and cured in apt time, serious and 
substantial loss would result necessarily to plaintiff. 

I n  this connection, the plaintiff further alleges that in order to induce 
the plaintiff to purchase the Gainey Tobacco Curers, the defendants, 
with full knowledge of the special circumstances alleged, "warranted 
that said Gainey Tobacco Curers manufactured and sold by them were 
of the best grade, quality and efficiency obtainable and would generate 
sufficient heat to satisfactorily cure each barn of tobacco in  the minimum 
time required for the curing of a barn of tobacco and that said . . . 
Curers would satisfactorily cure plaintiff's crop of tobacco grown on said 
twenty-four acres." 

I t  is alleged that plaintiff purchased the curers, relying on the skill 
and judgment of defendants with respect to their character, capacity and 
efficiency. 

The plaintiff further alleges a breach of warranty in the following 
respects, amongst others : That the tobacco curers purchased under such 
waEranty would not and did not generate more than about 100 degrees of 
temperature; whereas, about 180 degrees of temperature are required for 
proper and efficient curing of a barn of tobacco; that when forced above 
said temperature. the burners and flues filled with smoke and soot and 
became stopped ip so they had to be cleaned out almost constantly; that 
due to their said inefficiency, the curers required thirteen days to cure 
each barn of tobacco instead of four days and five nights normally 
required in  curing a barn of tobacco with sufficient heat properly gen- 
erated. 

The alleged representations and warranty went to the quality and 
capacity of the machines purchased, and were in effect a representation 
of their essential character, such as have, with marked uniformity, been 
regarded as warranties for the breach of which damages are recoverable, 
where they have been positively made and not as an expression of 
opinion. S w i f t  V .  Meekins, 179 N. C., 173, 102 S. E., 138. There is no 
logical reason for denying the application of this principle to representa- 
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tions relating to the power, capacity or other inherent character of 
machinery referable to ordinary or customary standards of measurement 
and which, in  the nature of things, is often a matter of importance to the 
purchaser and may be the basis of the transaction. We cannot assume 
that the manufacturer and dealer in machines possesses only an opinion 
as to these matters, instead of the knowledge he is supposed to have or 
may easily acquire. The intent to warrant is a matter which must 
appear in the form of the expression, aided in proper cases by the cir- 
cumstances surrounding the transaction. Harvester Co. v. Carter, 173 
N. C., 229, 91 S. E., 840; Machine Co. v. Feezer, 152 N. C., 516, 67 
S. E., 1004; Machine Co. v. McClamrocle, 152 N. C., 405, 67 S. E., 991. 
We are also of opinion that if the evidence should disclose injury of the 
character alleged, arising proximately from the breach, then it might be 
safely within the rule of recoverable damages. Damage to the crop and 
a loss of a large part of it through the alleged inefficiency of the machines 
and the impossibility of taking care of it through their want of capacity, 
if satisfactorily proven, would hardly be remote or speculative. We, 
therefore, conclude that the demurrer of this defendant was properly 
overruled. 

The defendant Whitley & Co. was not entitled to have its demurrer 
sustained upon any of the causes set forth therein and above considered. 
But the Whitley Co. is represented in the complaint as the agent of its 
codefendant, the Machine Company, in such a manner as to exonerate it 
from liability to the plaintiff under the rules obtaining here and in the 
majority of jurisdictions elsewhere. 

Ordinarily, an agent is not liable in an action by a third party for 
breach of warranty upon a sales contract in  which he has acted fully 
within his authority or within its apparent scope, and contracted only 
in that capacity. The principle is thus expressed in 3 C. 5. S., Agency, 
see. 215 : "An agent who contracts on behalf of a disclosed principal 
and within the scope of his authority, in the absence of an agreement 
otherwise, or other circumstances showing that he has expressly or 
impliedly incurred or intended to incur personal responsibility, is not 
personally liable to the other contracting party." W a y  v. Ramsey, 192 
N.  C., 549, 135 S. E., 454. 

I t  is uniformly held that an agent will be held liable on the contract 
where the principal has not been disclosed; 3 C. J. S., Agency, see. 216; 
N. C. Lumber Co. v. Spear Motor Co., 192 N .  C., 377, 135 S. E., 115; 
but the undisclosed principal is liable on discovery. Carolina Hardware 
Co. v.  Raleigh Banking & Trust  Go., 169 N.  C., 744, 86 S. E., 706. I n  
that event, the aggrieved party seeking damages through the court is put 
to his election as to which he shall hold liable-the principal or the 
agent-and cannot hold both of them. Hortolz v. Sou. Ry. Co., 170 
N. C., 383, 86 S. E., 1020; Ann. Cases, 1918(a), 824; Page on Contracts, 
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see. 1776. I n  a few jurisdictions it has been held that action may be 
brought against both agent and his undisclosed principal when the latter 
is discovered, and that the plaintiff is put to his election only before 
judgment. But  that rule has never been adopted in this State, and we 
are compelled to reject it as placing an unnecessary burden upon trial 
and possibly leading to confusion. Election must be made when the suit 
is brought. 

The rule of liability where the principal is not disclosed is mentioned 
merely by way of elimination and to clarify the applicable principle: 
Whether the principal is disclosed a t  the time of the sales contract or 
afterwards discovered, the plaintiff cannot hold both principal and agent 
in one suit, where, as here, the complaint recognizes and alleges agency 
and nothing further in  support of the theory,of personal or individual 
liability. The demurrer as to this defendant should have been sustained. 

I n  view of the conclusion we have reached, it is unnecessary to discuss 
the demurrer to the improper joinder of parties. 

As to defendant R. B. Whitley & Go., Inc., the judgment overruling 
the demurrer is reversed. As to the defendant General Foundry & 
Machine Company, the judgment overruling the demurrer is affirmed. 

As to R. B. Whitley & Co., Inc., 
Reversed. 
As to General Foundry & Machine Co., 
Affirmed. 

WATSON WELCH v. OTELIA L. WELCH. 

(Filed 25 September, 1946.) 
1. Divorce § 4-- 

Plaintiff's testimony that he had been continuously a resident of North 
Carolina up to the time he went to another state for  temporary work, and 
that he returned here once or  twice a month and did not intend to make 
his home in such other state but intended to remain a citizen of North 
Carolina, i s  held sufficient to be submitted to the jury on the question of 
his residence in this State for  the statutory period. G. S., 50-5 ( 4 )  ; 
G. S., 50-6. 

The fact that plaintiff went to another state to engage temporarily in 
work there, and, upon mistaken advice, instituted an action for divorce 
in such other state upon allegations of residence therein, is evidence 
against him on the issue of his residence in this State for the statutory 
period but is not conclusive and does not constitute an estoppel. 
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3. Divorce 2& 
Plaintiff's admission that he had been convicted for failing to support 

the children of his marriage is not alone sufficient to defeat his action for 
divorce on the ground of two yeard' separation. 

4. Divorce § 11- 
Where, in an action for divorce, the court, upon allegations contained 

in the verified answer, allows defendant reasonable counsel fees to enable 
her to make her defense, it will be presumed that the court found facts in 
accordance therewith, and the allowance, not being excessive, will be 
upheld as within the discretionary power of the court. 

APPEAL by plaintiff from Stevens ,  J., at June Term, 1946, of PAS- 
QUOTANK. Reversed. 

This was an  action for divorce on the ground of separation for two 
years. 

At the conclusion of plaintiff's evidence, defendant moved for judg- 
ment of nonsuit on the ground that the plaintiff had failed to show that 
he had resided in North Carolina for six months before instituting his 
action. The motion was allowed, and from judgment dismissing the 
action plaintiff appealed. 

P. H. Bel l  for p l a i n t i f ,  appellant.  
R o b t .  B. L o w r y  and Geo. J .  Spenee  for d e f e n d m t ,  appellee. 

DEVIN, J. The ruling of the court below in dismissing the plaintiff's 
action was based upon the view that plaintiff had failed to offer sufficient 
evidence that he had resided in the State for the statutory period pre- 
scribed by G. S., 50-5 (4),  and G. S., 50-6, before instituting his action 
for divorce. 

Both the fact of marriage and that there had been a separation of 
husband and wife and cessation of marital relations since 1937 were 
admitted in the pleadings and shown by plaintiff's uncontradicted testi- 
mony. Upon the question of residence plaintiff testified that he was 
born in  Chowan County, had lived in Tyrrell and Perquimans, where 
he had paid his taxes, and was now employed in Plymouth, North Caro- 
l ina; that in 1938 he went to  work in Norfolk, Virginia, but returned 
once or twice each month; that he did not intend to make Virginia his 
home, but it was his intention to remain a citizen of North Carolina. 

H e  further testified that in 1942 the defendant, a resident of Pasquo- 
tank County, caused his arrest and conviction for failing to support his 
infant children, and he was required to make weekly payments for this 
purpose, which he has done. He  also testified that in 1942 he instituted 
action for divorce in Pasquotank County, but on account of the failure 
of his counsel to advise him when the case was set for trial, his action 
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was dismissed; that thereafter, acting upon the advice of an attorney in 
Norfolk that if he slept in Virginia during the week while working there 
he would be considered a resident of that state, he brought suit for 
divorce in a Norfolk court, alleging in his complaint that he was a resi- 
dent of Virginia. No divorce, however, was granted, and the case was 
subsequently dismissed. 

This evidence, if accepted, would seem to be sufficient to be submitted 
to the jury on the essential issue of residence. Ellis v. Ellis, 190 N. C., 
418, 130 S. E., 7. Having been continuously a resident of North Caro- 
lina up to the time he went to Norfolk to engage temporarily in work 
there, in  order to constitute the plaintiff a nonresident of this State his 
stay in Virginia must have been coupled with the intention to make that 
his home or to live there permanently or indefinitely, which he here 
disavows. Roanoke Rapids v. Patterson, 184 N. C., 135, 113 S. E., 603 ; 
Oliver v. Oliver, 219 N .  C., 299, 13 S. E. (2d), 549; S. v. Williams, 224 
N. C., 183, 29 S. E. (2d), 744; Black's Law Dictionary. 

The fact that under mistaken advice he instituted an action for divorce 
in  Virginia upon allegations of residence there would not constitute an 
estoppel. This would be evidence against him on the issue of residence, 
but not conclusive. Bank v. McCaskill, 174 N. C., 362, 93 S. E., 905. 

The plaintiff's evidence would seem to be sufficient to show a separa- 
tion and living apart, such as contemplated by the statute as one of the 
grounds for divorce. Byers v. Byers, 222 N. C., 298, 22 S. E. (2d), 902; 
Hyder v. Hyder, 215 N. C., 239, 1 S. E. (2d), 540; Dudley v. Dudley, 
225 N. C., 83, 33 S. E. (2d), 489. Nor would the plaintiff's admission 
that he had subsequently been convicted for failing to support his chil- 
dren be alone sufficient to defeat his present action under the principle 
enunciated by this Court in Reynolds v. Reynolds, 208 N. C., 428, 181 
S. E., 338; Brown v. Brown, 213 N. C., 347, 196 S. E., 333; Byers v. 
Byers, 223 N. C., 85, 25 S. E. (2d), 466; Pharr v. Pham; 223 N. C., 
115, 25 S. E. (2d), 471. 

The allowance by the court to the defendant of reasonable counsel fees, 
in  order to enable her to make her defense to plaintiff's suit, was based 
upon allgations contained in her verified answer, and upon the facts 
presumably found in  accordance therewith. The amount under the cir- 
cumstances of this case may not be held excessive. The power of the 
court to make the allowance must be upheld. Medlin v. Medlin, 175 
N. C., 529, 95 S. E., 857. 

For  the reasons stated, the judgm'ent of nonsuit is 
Reversed. 
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H. M. SMITH v. EaANCES HEPINSTALL SMITH. 

(Filed 25 September, 1946.) 

1. Insane Persons 8 1 6  

G .  S., 1-97 (3 ) ,  provides the method of service of process on insane 
persons generally in all classes of actions against them, and process in an 
action for divorce may be serred under its provisions. 

2. Divorce § 2 M - 
Defendant in a divorce action cannot consent to the decree but can only 

elect to defend or  abstain from answering. 

3. Divorce 5 3: Insane Persons § 1 6  

Where, in an action for  divorce against a person who has been declared 
no% compos rnelztis, process has been duly served in accordance with G. S., 
1-97 ( 3 ) ,  the duly appointed guardian ad l i t e m  must answer, G. S., 1-67, 
and demurrer of the guardian ad l i t e m  on the ground that the marital 
relation is such that the spouse alone may elect to prosecute or defend the 
action and that defendant's inability to appear and answer in person 
defeats the jurisdiction of the court, is untenable. 

APPEAL by plaintiff from Harris, J., at June Term, 1946, of WAKE. 
Reversed. 

Civil action for divorce under G. S., 50-6, heard on motion to dismiss 
for want of jurisdiction. 

Plaintiff and defendant intermarried in  1919. I n  July, 1938, they 
entered into a separation agreement and since that time have lived sepa- 
rate and apart. I n  July, 1942, defendant was adjudged non compos 
mentis and committed to the State Hospital at  Morganton, where she has 
since remained. 

Summons herein was duly served by the sheriff of Burke County in 
the manner provided by G. S., 1-97 ( 3 ) .  

On 1 April, 1946, on application of plaintiff, James C. Little, Jr., was 
duly appointed guardian ad Zitem for defendant. Being duly served with 
summons, he appeared and answered. Thereafter, on 13 June, 1946, he 
moved to dismiss the action for want of jurisdiction for that "the pur- 
ported service of summons on Frances Hepinstall Smith, incompetent, 
was made in conformance with the provisions of the North Carolina 
statutes, but that this defendant believes that said statute applies only in 
actions where property rights of an incompetent are involved. This 
defendant believes and asks the court to hold that in this action the rights 
of the defendant, Prances Hepinstall Smith, and the questions involved 
are of so personal a nature that the defendant, James C. Little, Jr., 
guardian ad litem of Frances Hepinstall Smith, cannot properly answer 
the complaint or defend this action, and that no one other than the said 
Frances Hepinstall Smith could properly defend this action." 



N. C.] FALL TERM, 1946. 545 

The motion was allowed and judgment entered dismissing the action. 
Plaintiff excepted and appealed. 

Smith, Leach & Anderson for plaintif, appellant. 
James C. Little, Jr., for  defendant, appellee. 

BARNHILL, J. I t  is conceded that defendant has been "judicially 
declared of unsound mind": that she is now confined in a State institu- 
tion for the insane; and that summons herein was served as required by 
G. S., 1-97 (3 ) .  

The guardian ad  litem bases his motion to dismiss on the grounds 
that (1)  process may be served on an insane person as provided by G. S., 
1-97 (3),  only in cases involving property or property rights, and ( 2 )  
the marital relation is such that the spouse alone may elect to prosecute 
or defend an action for divorce. 

G. S., 1-94, provides that summons shall be served by delivering a copy 
thereof to the defendant or defendants therein named, and G. S., 1-97, 
prescribes the manner of delivering such copies. The statute is general 
in  terms and all-inclusive in  scope. There is nothing therein to indicate 
an intent to exclude any particular class of cases. Indeed, if divorce 
actions are excluded, then there is no statutory provision for service in 
such cases. Cf. ch. 755, Session Laws, 1945. 

"If the declared incompetent has no committee or guardian service of 
notice may be made upon him personally or the notice may be returned 
without actual service with the endorsement required by the statute when 
service cannot be made without danger of injury to him, but in no event 
should final judgment be rendered against him without adequate notice 
to his committee, or to his general or testamentary guardian, or to a 
guardian ad litem duly appointed by the court." Hood, Comr. of Banks, 
v. Holding, 205 N. C., 451, 171 S. E., 633. 

The intriguing contention that the right to prosecute or defend an 
action for divorce is strictly personal to the spouse and the election 
cannot be made by a legal representative is based on the holding in 
Worthy v. Worthy, 36 Ga., 45. There the plaintiff was insane. The 
action was instituted in her name bv a next friend. I t  was held 
that the right to sue for a divorce must be regarded "as strictly 
personal to the party aggrieved," and that it was for the plaintiff alone 
to determine how long and to what extent she would condone the infideli- 
ties of a faithless husband and "whether . . . the wife will continue to 
regard him as her husband, and live with him as his wife is for her deci- 
sion only." 

Even if we concede its force in respect to the plaintiff in a divorce 
action, this ratiocination may not be applied to the facts appearing on 
this record. Plaintiff has made the election to seek a dissolution of the 
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m a r i t a l  contract.  Defendant, if sane, could not  assent to  the  decree. S h e  
could only elect either t o  defend o r  abstain f r o m  answering. Be ing  
insane, she mus t  appear  th rough  her  d u l y  appointed representative, 
G. S., 1-64, and  he  must  answer, G. S., 1-67. 

T h e  insani ty of defendant a n d  her  consequent inability t o  appear  and  
answer in person does not  defeat the  jurisdiction of the  court. 

T h e  only question here presented is  that of jurisdiction. Nei ther  the  
meri ts  of the  cause nor  t h e  course of f u t u r e  proceedings is  considered or  
decided. Stratford v. Stratford, 92 N .  C., 297. Let  the  plaintiff pay 
t h e  costs. 

T h e  judgment below is 
Reversed. 

WACHOVIA BAKK & TRUST COMPANY, A CORPORATION, TRCSTEE OF THE 

ESTATE OF CBRROLL P. MARRIOTT. DECEASED. v. BOARD O F  NA- 
TIONAL MISSIONS O F  THE PRESBYTERIAN CHURCH IN THE 
UNITED STATES O F  AMERICA, A CORPORATION OF THE STATE O F  
NEW YORIC, AXD OHIO WESLEYAK UNIVERSITY, A CORPORATION OF 
THE STATE O F  OHIO. 

(Filed 9 October, 1946.) 
Wills § 31- 

In  the constr~~ction of a will, the intent of the testator as  gathered from 
the four corners of the instrument is controlling unless contrary to some 
rule of law or a t  variance with public policy. 

Same-- 
I n  ascertaining the intent of the testator, the circumstances surrounding 

the testator and his relationship to the beneficiaries may be considered in 
order that the language may be interpreted from testator's viewpoint. 

Wills 8 33d: Trusts 29- 

A bequest to a group of schools operated as  a unit for the Christian 
education of mountain boys and girls provided the beneficiary should be 
in existence a t  the time of the termination of prior trust estates, will be 
upheld notwithstanding a change in name and curriculum and the dis- 
continuance of certain of the schools, when i t  appears from the evidence 
and the findings of the jury that  substantially the same educational pro- 
gram in which the testator was primarily interested was continued under 
a different name a t  one of the original institutions with which other 
associated units had been consolidated, in the adaptation of the program 
to changing local conditions, since under such circumstances, a s  a matter 
of law, the beneficiary had not ceased to exist. 

Trmsts 8 30- 
A bequest to an unincorporated association, school or organization, by 

i ts  popular name, will be upheld a s  a gift in trust to its parent organiza- 
tion when such parent organization, legally capable of taking and handling 
property, exists. 
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APPEAL by the defendant, Trustees of the Ohio Wesleyan University, 
from Nettles, J., at March Term, 1946, of BUNCOMBE. 

The plaintiff, Trustee, under the will of Carroll P, Marriott, brings 
this action under the provisions of the Uniform Declaratory Judgment 
Act, for the purpose of obtaining a construction of the said will; and for 
directions as to the disposition of the corpus  of the Trust, under Item ( i )  
of the will, as follows : 

"Upon the termination of all the trusts provided herein to pay over 
and deliver the property of the estate, both principal and accumulated 
income, to the Asheville Normal and Associated Schools, of Asheville, 
N. C., to be added to the endowment funds of that institution. Should 
the said Asheville Normal and Associated Schools be not in existence or 
be discontinued any time as a public educational institution, then the 
said fund is to  be paid to the Ohio Wesleyan University, of Delaware, 
Ohio, as an endowment to the Department of Chemistry." 

All the other trusts referred to in the above item were terminated on 
or before 9 February, 1945, and the sole remaining question for determi- 
nation is the proper disposition of the corpus  of the estate under the 
terms set forth in the foregoing item of said will. 

The evidence tends to show that at  the time of the execution of the 
will of Carroll P. Marriott in 1921, and at  the time of his death in 1922, 
the Woman's Board of Home Missions of the Presbyterian Church in 
the United States of America, a corporation, operated a large number 
of schools in the mountain areas of the United States, among them the 
Asheville Normal and Associated Schools of Asheville, N. C. 

The Asheville Normal, the Home School and Pease House were located 
on a campus situate on the west side of Biltmore Avenue, in the City of 
Asheville, during the time they were operated as educational institu- 
tions. The Asheville Normal gave two years of post high school work 
until a few years before i t  was closed, during which period a four-year 
teachers' course was given, and the name of the school was changed to 
Asheville Normal and Teachers' College. The Home School was a school 
for girls in the elementary and high school grades. The Pease House 
was a school for small children in grades one to six. The Asheville 
Farm School was situated on a tract of land consisting of approximately 
640 acres near Swannanoa, about ten miles from the City of Asheville. 

The Woman's Board of Missions also operated the Dorland Bell School 
in Madison 'County, N. C., for boys and girls from the mountain area, 
in vocational, pre-high school and high school work. Later this school 
uras discontinued as a coeducational institution and the boys were trans- 
ferred to the Asheville Farm School. Some of the students at the Home 
School were transferred to Dorland Bell when the Home School was 
closed. Now, the Dorland Bell School for Girls, the Asheville Farm 
School for Boys and the Warren Wilson College, are operated as sepa- 
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rate units or divisions on the Asheville Farm School campus, under the 
name of Warren Wilson College. Educational opportunities are pro- 
vided for deserving boys and girls from the mountain area of Western 
North Carolina, beginning with the lower grades through high school and 
the junior college level. None of the schools referred to herein have 
been incorporated. 

The jury answered certain issues to the effect that at  the time of the 
execution of the will of Carroll P. Marriott, in 1921, the Asheville 
Normal and A~sociated Schools of Asheville, N. C., consisted of the 
following schools: Asheville Kormal, Home School, Pease House and 
Asheville Farm School; that said schools during the years 1921 and 
1922 were owned and operated by the Woman's Board of Home Missions 
of the Presbyterian Church in the United States, and that the Kational 
Board of Missions of the Presbyterian Church in the Cnited States of 
America, a corporation, has succeeded to all the rights and interests of the 
aforesaid Board. The jury also found that the Pease House in 1925, the 
Home School in 1930, and the Asheville Normal in 1940, ceased to exist 
as public educational institutions, but that the Farm School operated con- 
tinuously up to and including the 9th day of February, 1945, as a public 
educational institution. The jury found the defendant Trustees of the 
Ohio Wesleyan University, to be the same Ohio Wesleyan University of 
Delaware, Ohio, as designated in the will of Carroll P. Marriott. 

Upon the return of the jury's verdict, the court entered judgment to 
the effect that the defendant, Board of National Missions of the Presby- 
terian Church in the United States of America, is the owner and entitled 
to the principal and accumulated income of the Trust Estate of Carroll 
P. Marriott, held by the Wachovia Bank & Trust Company, Trustee, 
under the last will and testament of said testator; such funds to be held 
by the Board of National Nissions of the Presbyterian Church in the 
United States of America, for the benefit of and added to the present 
endowment of a school owned and operated by it, to wit: Asheville Farm 
School, and directed the Trustee to pay over to said Board the principal 
and accumulated income of said Trust Estate. 

The defendant, Trustees of the Ohio Wesleyan University, appealed 
to the Supreme Court, assigning error. 

W i l l i a m s ,  Cocke & W i l l i a m s  for appellee. 
Fred  L. Rosemond  and  S m a t h e r s  $ Meek ins  for appel lant .  

DENNY, J. There is ample evidence in this record to support the 
verdict of the jury, and while the findings of the jury are helpful in 
establishing the facts relative to the present status of the Asheville 
Normal and Associated Schools, the challenge of the appellant to the 
correctness of the judgment entered below, makes i t  necessary to con- 
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sider the legal effect of those findings in the light of the provisions con- 
tained in the testator's will. The appellant assails the judgment below 
on the ground that notwithstanding the verdict of the jury i t  does not 
follow necessarily that the Asheville Normal and Associated Schools, as 
an institution, had not ceased to exist on 9 February, 1945, within the 
meaning of the testator's will. Therefore, the exception to the judgment 
entered below presents for determination as a matter of law, whether or 
not the continued operation of the Asheville Farm School, along with 
other educational enterprises by the Board of National Missions of the 
Presbyterian Church in  the United States of America, under the name 
of Warren Wilson College, on the campus of the Asheville Farm School, 
constitutes such existence, as a public educational institution, as will meet 
the condition imposed in the testator's will, notwithstanding the dis- 
continuance of the Asheville Normal, the Home School and the Pease 
House, in the City of Asheville. 

At  the time of the execution of the will of Carroll P. Marriott, as 
well as at  the time of his death in 1922, the Woman's Board of the 
Presbyterian Church in the United States, and later the defendant Board 
of National Missions of the same church, owned and operated the Ashe- 
ville Normal, Home School, Pease House and Asheville Farm School. 
These unincorporated schools were popularly known as the Asheville 
Normal and Associated Schools. The program of the local units was 
adapted to meet specific local conditions. The curriculum was changed 
from time to time in the local units as local conditions changed. I t  is 
apparent that with the development of our public school system in North 
Carolina, it became unnecessary and impractical for the Board of 
National Missions to maintain the units of the Asheville Normal and 
Associated Schools in the City of Asheville. But we cannot say, in view 
of the evidence disclosed by the record and the findings of the jury in the 
trial below, that the Asheville Farm School is not and was not, on 
9 February, 1945, engaged in a program of service in the field of Chris- 
tian education for the benefit of the youth of the mountain area, substan- 
tially the same as that in which i t  was engaged at the time of the execu- 
tion of the testator's will. 

I t  appears from the evidence that when the College Department of 
the Asheville Normal and Teachers' College was dropped, the rest of the 
work was transferred to the Asheville Farm School, including the library 
and records of the Asheville Normal and Teachers' College. Likewise 
the Dorland Bell School for Girls was moved from Madison County, 
N. C., to the campus of the Asheville Farm School. The Asheville Farm 
School is being operated as a part of what is now known as Warren 
Wilson College. The courses given are the regular high school and 
pre-high school work, two years of college work, and in addition to the 
regular educational courses, there are vocational courses in agriculture, 
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mechanics, home making, ~ r i n t i n g  and various other types of vocational 
training. 

I t  is a rule of construction that the intent of the testator as expressed 
by him, is to be ascertained from the four corners of the will, and must 
control, unless contrary to some rule of law or a t  variance with public 
policy. Holland v. Smith, 224 N. C., 255, 29 S. E. (2d), 888 ; Williams 
v.  Rand, 223 N. C., 734, 28 S. E. (2d), 247; Culbreth v. Caison, 220 
N. C., 717, 18 S. E. (2d), 136; Smith v. Mears, 218 N. C., 193, 12 S. E. 
(2d), 649 ; Williamson v. Cox, 218 N. C., 177, 10 S. E. (2d), 662; Heyer 
v. Bulluck, 210 N. C., 321, 186 S. E., 356. However, we do not think it 
is violative of the rule of construction in the case before us, to consider 
the circumstances surrounding the testator and his relationship to the 
beneficiaries, in order that the language may be interpreted from the 
testator's viewpoint as an aid in ascertaining his intent.' Heyer v. 
Bulluck, supra; Benevolent Society v. Orrell, 195 N. C., 405, 142 S. E., 
493; Tilley v. Ellis, 119 N.  C., 233, 26 S. E., 29. 

Carroll P. Marriott was a student a t  the Ohio Wesleyan University 
at  Delaware, Ohio, and graduated therefrom with an A.B. degree in  the 
class of 1903. He  was assistant in the Department of Chemistry during 
the last two years of his college course. Sometime after graduation he 
came to North Carolina for his health. He  first lived in Asheville and 
moved from there to Tryon in 1908, where he continued to reside until 
his death in 1922. 

What was the motive that led the testator to make the Asheville 
Normal and Associated Schools the first beneficiary of the residue of his 
estate? There is certainly nothing to indicate that the bequest was made 
for the primary benefit of the Woman's Board of Home Missions of the 
Presbyterian Church in the United States of America, a New York 
corporation. Neither can i t  be said that his long association with and 
attachment for the Presbyterian Church was the inducement for making 
the bequest. He  was not a Presbyterian, but a Methodist. He was 
familiar, however, with the program of Christian education which this 
church organization was maintaining. He  visited the Asheville campus 
of the Asheville Normal and Associated Schools on many occasions. He  
was familiar with the educational program of the organization operating 
these schools and knew that i t  was adapted to the peculiar needs of the 
youth in the mountain area of North Carolina. We think his real pur- 
pose in making this bequest was to aid in maintaining this program of 
Christian education for the benefit of the youth in the mountain area of 
Western North Carolina. And, so long as any one of the schools which 
composed the group popularly known as the Asheville Normal and 
Associated Schools continues to be operated ('as a public educational 
institution," then the Asheville Normal and Associated Schools will 
continue to exist within the meaning and intent of the testator's will. 
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We think the evidence supports the contentions of the appellee, the 
Board of National Missions, that the educational program at Warren 
Wilson College offers substantially the same educational opportunities as 
those offered by the Asheville Normal and Associated Schools in 1921 
and 1922. The mere fact that conditions have changed to such an extent 
that the Board of National Missions of the Presbyterian Church in the 
United States of America has seen fit to reorganize its educational pro- 
gram in  the Asheville area, and to carry on all i ts  work on the campus 
of one of the Associated Schools, will not work a forfeiture of the testa- 
tor's bequest. 

I n  view of the facts set forth herein and the findings of the jury, we 
hold as a matter of law, that the Asheville Normal and Associated 
Schools had not ceased to exist as a public educational institution on 
9 February, 1945, within the meaning of the testamentary words of the 
testator, and the Board of National Missions of the Presbyterian Church 
in the United States of America is entitled to the trust fund to be 
administered in accordance with the decree of the court below. Curtis 
v. First Church i n  Charlestown, 285 Mass., 73, 188 N. E., 631; Soldiers' 
Orphans' Home v. W o l f ,  10 Mo. App., 596; Boston Safe Deposit & 
Trust C'o. c. Stratton, 259 Mass., 465, 156 N. E., 885; Reed v. Fogg, 
248 Mass., 336, 143 N. E., 47; West v. Lee, 224 N. C., 79, 29 S. E. (2d), 
31 ; In, re Jordan's Estate, 310 Penn., 401, 165 A., 652; Thatcher v. 
Lewis, 335 Mo., 1130, 76 S. W. (2d), 677; Lewis v. Gilliard, 61 Fla., 
819, 56 So., 281. 

I n  the case of Curtis v. First Church in Charlestown, supra, it ap- 
pears from the opinion of the Court that the testator died and her will 
was duly probated in 1904. The residue of her estate was given to 
trustees upon trusts which had terminated. Upon the termination of the 
trusts the residue was to be divided among four institutions. The con- 
troversy related to the institution entitled to recover one of the shares. 
The testatrix referred to her church by several different names in her 
will, among them "First Church in  Charlestown" and "First Parish 
Church." The will contained the following clause : "Of all sums herein 
given from the Trust Fund to said First Parish Church, the income only 
thereof is to be used for paying its pastor's salary and for ringing the 
chime of bells on said church, in such proportions as its church officers 
may determine, and in case said church shall be discontinued or cease to 
maintain public worship as a separate and distinct organization, then 
said sums shall vest in and be paid to the Abbots Academy at Andover, 
Massachusetts." I t  appears that "By St. 1913, C. 84, the voluntary 
religious association became incorporated under the name of the First 
Church in Charlestown, and the Winthrop Church, a religious corpora- 
tion, was absorbed in said corporation and conveyed all its property to 
said corporation. Since then the First Church of Charlestown, which 
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was the church in which the testatrix was active, had carried on its 
religious services and activities in an edifice formerly owned by the said 
Winthrop Church. That edifice, although on a different street, is in the 
same general locality as mas the edifice in which the said First Church 
in  Charlestown formerly worshipped and carried on its work." The 
Court held that the church, notwithstanding its incorporation and ab- 
sorption of the Winthrop Church in the corporation and the change of 
its place of worship, had not been "discontinued," nor had it ceased "to 
maintain public worship as a separate and distinct organization," within 
the meaning of the testamentary words. 

I n  the case of Boston Safe Deposit & Trust Co. v. Xtratton, supra, the 
testator gave to trustees certain funds for the benefit of New Salem 
Academy, and directed that the trustees invest the funds and pay the 
income therefrom to said institution "so long as it continues to be an 
institution of learning . . . but whenever it ceases to be an  institution 
of learning I direct said trustees to pay said principal sum . . . to my 
heirs at law." The testator died in 1887. The trustees of the Academy 
were incorporated and operated the school until 1900 or 1901, when they 
gave over to the Town of New Salem the entire control of the school, to 
be exercised by the school committee of the town. The trustees have 
continued to own the buildings and the real estate, while the school has 
been conducted in the buildings under the "exclusive management of the 
school committee, although the trustees have advised with the school 
committee." Certain boarding students are still accepted by the trustees 
of the Academy, and the trustees maintain the buildings and receive an 
annual rental of $500.00 for the use of the buildings, but the trustees 
pay tuition to the town for their boarding students and make other 
donations from time to time to the town for the benefit of the school. 
The Court held "The New Salem Academy has not ceased to be, but on 
the contrary continues to be an institution of learning, as those words 
are used in the will of the testator." 

The holding of the Supreme Court of Missouri, in Thatcher v. Lewis, 
supra, is succinctly stated in the syllabus of the case, as follows : "Under 
will establishing trust fund for relief of 'all poor immigrants and trav- 
ellers coming to St. Louis on their way, bona fide, to settle in the West,' 
evidence held to support finding that purposes of trust had not wholly 
or substantially failed, precluding reversion of the trust fund by opera- 
tion of law to heirs of testator." 

I t  has been held that the change of the name as well as the termination 
of certain activities of the beneficiary, does not terminate or forfeit a 
trust. Lewis v. Gilliard, supra; Soldiers' Orphans' Home v. Wolff, 
supra; Re Wam'ng (1907), 1 Ch. (Eng.), 166, 91 A. L. R., Anno. p. 843. 

Moreover, the fact that the Asheville Normal and Associated Schools, 
as an institution was not incorporated, will not defeat the trust. I t  is 
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the  general rule  t h a t  where a bequest is  made  t o  a n  unincorporated asso- 
ciation, school, department  o r  organization, by  i ts  popular  name, if such 
association. school, department  o r  organization is  operated under  a paren t  
organization legally capable of t ak ing  and  handling property, t h e  be- 
quest will be upheld as  a g i f t  i n  t rus t  to  such parent  organization, f o r  
t h e  benefit of the designated beneficiary. 69 C. J., 228;  1 0  Am. Jur . ,  
611;  Keifh 2%. Scales, 1 2 4  N .  C., 497, 32 S. E., 809;  Pope v. Hinclcley, 
219 Mass., 323, 95 N. E., 798 ; Kernochan v. Farmers' Loan & Trust Co., 
1 7 5  K. Y .  S., 831, 126  N. E., 912;  Holloway v. Institute of Mission 
Helpers, 119 Md., 667, 87 A., 269 ;  Hutton v. St. Paul Brotherhood of 
People's Church, 20 Ch. Del., 413, 178 A., 584;  In  re Stuart's Estate, 
1 8 4  Iowa, 165, 168 N. W., 779;  I n  re Burger's Estate, 205 N .  Y., 220;  
1% re Rogers' Estate, 258 N.  Y .  S., 534; In  re Winslow's Will, 53 
N.  Y .  S. (2d) ,  220;  I n  re Lemclce's Will, 53 N.  Y .  S., 253;  Horne v. 
Naslzville Trust Co., 11 Tenn., 225. 

T h e  r ight  of the appellant t o  recover this  t rus t  f u n d  i n  the  event the 
ashev i l l e  F a r m  School ceases to  exist as  a public educational institution, 
wi th in  the meaning of the  provisions contained i n  the  will of t h e  testator,  
is  not  presented f o r  consideration and  determination on this appeal, a n d  
we  express n o  opinion thereon. 

W e  have carefully examined the  other exceptions and assignments of 
error, and  i n  the  t r i a l  below we find n o  prejudicial error. 

N o  error. 

MARTHA ROUKTREE v. LONNIE THOJIPSON. 

(Filed 9 October, 1946.) 

1. Landlord and Tenant § 33- 

In an action against a tenant to recover for the loss by fire of a tobacco 
barn on the premises, allegedly caused by the negligence of the tenant in 
failing to place a competent person in charge of the oil heating system 
and in failing to frequently visit the premises for inspection, nonsuit is 
properly entered where there is no evidence of causal relation between the 
fire and the negligence complained of. 

2. Negligence 3s 5, 19b (1)- 
Proximate cause is an essential element of actionable negligence. and 

nonsuit is properly entered upon failure of proof that the negligence com- 
plained of was the proximate cause of the injury. 

3. Negligence s 19b (2) : Landlord and Tenant § 33- 

In an action by a landlord to recover for the destruction by fire of a 
tobacco barn on the premises, predicated on the alleged negligence of the 
tenant, the doctrine of res ipsa loquitur does not apply, and proof of 
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ownership in plaintiff and destruction of the barn by fire while in the 
possession of the tenant does not make out a case. 

BARNHILL, J., concurring. 

APPEAL by plaintiff from Bone ,  J., at May Term, 1946, of WILSON. 
Affirmed. 

This is an action by the plaintiff, landlord, against the defendant, 
tenant, to recover damages for the destruction by fire of a tobacco barn 
on the demised premises during the existence of the lease involved, alleged 
to  have been proximately caused by the negligence of said defendant in 
(1) permitting his agent or servant to operate the oil heating system in 
said barn when he knew that said agent or servant was incompetent to 
operate said system; in ( 2 )  failure of defendant to place in charge of 
said barn some competent person who knew how to operate said heating 
system; and ( 3 )  the failure of the defendant to visit frequently the 
demised premises and to examine and see whether the heating system 
was properly operated. The defendant denied the allegations of negli- 
gence contained in the complaint. When the plaintiff had offered her 
evidence and rested her case the defendant moved to dismiss the action 
and for a judgment as of nonsuit, which motion was allowed by the court 
and a judgment of nonsuit entered, whereupon the plaintiff objected, 
preserved exception and appealed to the Supreme Court, assigning errors. 

S h a r p e  & ' P i t t m a n  for plaintif f ,  appellant.  
Lucas & R a n d  for defendant ,  appellee. 

SCHENCK, J. The sole question posed in this appeal is : Did the 
court err in allowing the defendant's motion as in case of nonsuit, and 
accordingly entering judgment dismissing the action? 

The plaintiff predicated her action upon allegations of negligence. 
The first allegation of negligence is that the defendant placed an incom- 
petent person in charge of the barn to operate the heating system therein; 
and the second allegation of negligence is that the defendant failed to 
place in charge of the barn some competent person who knew how to 
operate such heating system; and the third allegation of negligence is 
that the defendant failed to frequently visit the premises to examine 
and see whether the system was being properly operated. 

There is no evidence to support the third allegation of negligence. 
While there may be more than a scintilla of evidence that a person 
unfamiliar with the operation of the heating system was put in charge 
thereof, there is an absolute failure of proof of any causal relationship 
between the ignorance of the person put in charge of the barn and the 
origin of the fire. 
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The proof that the negligence alleged was the proximate cause of 
the damage suffered was essential to the plaintiff's alleged cause of 
action, and in the absence of any evidence that such alleged negligence 
was a proximate cause of the damage sought to be proven the plaintiff's 
cause of action had to fail. 

I t  has been suggested that although the plaintiff's complaint alleges 
negligence, nevertheless the plaintiff had a right to rely upon the doc- 
trine of res ipsn loquitur, and since the plaintiff has offered evidence to 
establish her ownership of the premises and that said defendant was in 
possession thereof and that the barn thereon was burned while in his 
possession, the burden was thereby placed on the defendant to explain 
how the loss occurred to excuse himself from liability. Such is but a 
method of contending that the doctrine of res ipsu Zoquitur is applicable 
in this case. 

While the holdings in different jurisdictions are not all in accord, we 
are of the opinion, and so hold, that such doctrine is not applicable in 
this case. I n  1 6  R. C. L., p. 747, par. 240, i t  is written: "According to 
the modern view, as regards the protection of the building on demised 
premises from destruction by accidental fires, the lessee is only required, 
in the absence of stipulations in regard thereto in the lease, to use reason- 
able diligence, and cannot be held liable in case the buildings are so 
destroyed, unless this has happened through his negligence." I n  32 Am. 
Jur., Landlord and Tenant, par. 783, it is written: "Generally, the 
liability of a tenant for the destruction of a building by fire depends on 
negligence. The tenant is only required, in the absence of stipulations 
in the lease, to use reasonable diligence to protect buildings on the de- 
mised premises from destruction by fire, and is not liable for accidental 
damages or destruction by fire; he is liable only if the buildings are 
destroyed through his negligence." 

The judgment of nonsuit entered by the Superior Court was correct. 
Affirmed. 

BARKHILL, J., concurring: The sufficiency of the evidence offered to 
take the case to the jury is the only question presented for decision. 
The majority afirms the judgment of nonsuit for want of evidence of 
negligence. On this record, as the cause is presented here, I concur. 

By the ancient common law waste was recoverable only against a 
guardian in chivalry, a tenant in dower, and a tenant by the curtesy. 
There could be no recovery against a tenant for life or for years. 4 
Coke's Inst., 299. Subsequently, in favor of the owners of the inherit- 
ance, Stat. 52 Hen. 111, ch. 23, known as the "Statute of Marlbridge," 
was enacted. This act made all fermers liable for waste for which they 
shall be '(punished by amerciament grievously." Liability for waste was 
made an ordinary and general incident to all kinds of estates for life and 
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for years and the actual damages sustained by the reversioner were 
recoverable in an action of waste. 1 Washb. Real. Prop., 5th Ed., 158. 

Thus the law remained until the passage of the statute of 6 Edw. I, 
ch. 5, known as the "Statute of Gloucester," which pro~ides  "that a man 
from henceforth shall have a writ of waste in the chancery against him 
tha t  holdeth by law of England, or otherwise for term of life or for term 
of years. or a u-oman in  dower: and he which shall be attained of waste 
shall lose the thing that he hat' wasted and moreover shall recompense 
thrice so much as the waste shall be taxed at." 

Under the law as it stood after the passage of the Statute of Gloucester, 
not only tenants by curtesy and in  dower were held responsible for acci- 
dental fires at the common law, but tenants for life and years, created 
by the act of the parties, were also held responsible therefor as for per- 
missive waste, under the last-named statute. 4 Kent Com., 82. Appar- 
ently the only exception to the liability of the tenant for damages to the 
reversion was where the damage was caused by the acts of God, or the 
public enemy, or the reversioner himself. 4 Coke, 536. 

It was said by H e a t h ,  J., in Attersoll  w. Stevens, 1 Taunt., 198: '(It is 
common learning that every lessee of land, whether for life or years, is 
liable in an action of waste to his lessor for all waste done on the land 
in his lease, by whomsoever it may be committed.'' I n  the same case 
Chambre ,  J., said: "The situation of the tenant is extremely analogous 
to that of a common carrier." 

"Tenant by the curtesie, tenant in  dower, tenant for life, years, etc., 
shall answer for the waste done by a stranger, and shall take their 
remedy over." Lord Coke, 1 Co. Litt., 54a, 4 Kent Com., 77. 

The law of waste as thus briefly outlined continued in force in England 
until the passage of the statute of 6 Anne (A.D. 1707)) which guarded 
a tenant from the consequences of accidental misfortune by declaring 
that no suit should be had or maintained against any person in whose 
house or chamber any fire should accidentally begin, nor any recompense 
be made by such person for any damage suffered or occasioned thereby. 
This statute was afterwards enlarged by the statute of 14 Geo. 111, 
ch. 78, sec. 86, passed in 1774, so as to include stables, barns, or any 
other buildings on the estate. 

Speaking of the statute of 6 Anne, Chancellor R e n f  says : "Until this 
statute, tenants by the curtesy and in dower were responsible at  common 
law for accidental fires; and tenants for life and years, created by the 
act of the parties, were responsible also, under the Statute of Gloucester, 
as for permissive waste.'' 4 Kent Com., 82. Bampson  v. Bagley,  44 
L. R. A., 711. 

So then, now, under the common law, as it prevails in this State, there 
is an implied covenant on the part of the lessee (unless otherwise pro- 
vided in the lease) to redeliver the possession of the demised premises 
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upon the expiration of the term in  the same general condition in which 
they were at  the time of the letting, ordinary wear and tear alone ex- 
cepted. 16 R. C. L., 781, see. 275; 32 Am. Jur., 684; 64 1;. R. A., 649. 
The landlord is entitled, at  the end of the term, to the identical premises 
which he has leased. Baltimore & P. 8. Co. v. .Ministers, etc., Starr 
M .  P. Church, 130 Atl., 46. 

The implied covenant does not, however, extend to the loss of buildings 
by fire, flood, tempest, or enemies ,which i t  was not in  the power of the 
lessee to prevent, and there is no implied covenant that the lessee shall 
restore buildings which have been destroyed by accident without fault 
on his part. Earle v. Arbogast, 26 Atl., 923, and cited cases; 2 Tiffany, 
Real Prop. (3rd Ed.), 658; Anno. 84 A. L. R., 401; G. S., 42-10. 

It would seem then, in the light of the history of the law, that destruc- 
tion by the act of God, or by the public enemy, or by accident, or by the 
act of the lessor, are exculpatory exceptions to the general rule of 
liability. 

I f  this be true, i t  would not be just to permit the tenant to return 
the premises i n  a damaged condition and escape liability without any 
explanation of the reason for his inability to comply with his contract. 
Therefore, in an action in contract on the implied warranty, the lessor, 
perhaps, makes out a prima facie case when he shows that the lessee 
surrendered the premises at  the end of the term sans a building, and the 
burden rests on the defendant lessee to prove the exculpatory facts or, a t  
least, to go forward with evidence tending to bring the loss within the 
exceptive provisions of the law. 

This we need not now decide for plaintiff casts her action in tort for 
negligence and not in contract for breach of covenant. Having elected 
to rest her case upon an allegation of negligence, she must prove it. This 
she has failed to do. 

I n  an action for negligent injury to the demised premises by the 
tenant no recovery can be had without proof of negligence. Xunsfield 
jlotors v. Preer, 182 N. E., 51. 

CLARA SPICER, MARY MUNROE, MRS. ELEAKOR BEST. MRS. PEARL 
BRASHEAR, ox BEHALF OF THEMSELVES AXD OTHER INTERESTED CITIZESS, 
I-. CITY O F  GOLDSBORO, GRAY HERRIKG, JAMES N. SMITH, J. 31. 
PATE, GARLAND YELVERTON AND E. L. SIMMONS, ALDERMEN. 

(Filed 9 October, 1946.) 

1. Injunctions 8: Dedication 5 2- 
In this suit to restrain a municipality from paving a parkway in  a 

street, there was no controversy as to the evidence or the authenticity of 
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minute records of official acts of the municipal governing board, the sole 
controversy being whether, upon the facts, the municipality had dedicated 
the locus a s  a public park. Held: The question of intention and dedica- 
tion upon the undisputed facts is a question of law and no issues of fact 
were raised for the determination of a jury. 

Municipal Corporations 5 10: Injunctions 5 8- 
I n  a suit to restrain a municipal corporation from paving a parkway in 

a street, allegation that  the official action directing the paving of the locus 
was arbitrary and capricious does not raise an issue of fact for the deter- 
mination of a jury when there is no evidence to support the allegation 
and overcome the presumption that the municipal governing body, acting 
in a matter within its exclusive jurisdiction, acted in good faith. 

Municipal Corporations 8 25b: Dedication 9 2- 

A municipality is not required to convert immediately to use for t rarel  
all  portions of land acquired by it  for a street, and nonuser or temporary 
user of a portion of the street for other purposes, not inconsistent with its 
later conversion for travel when future traffic conditions should so require. 
does not constitute a n  abandonment of such portion for street purposes 
nor a dedication for such temporary purposes. 

Defendant municipality by official resolution established a parkway in 
the unpaved portion in the center of one of its streets and thereafter 
named the "small park now being developed in" the street as  requested by 
petition. Later it  directed the removal of the trees and shrubbery "from" 
the street in order to pave same. Held: The official actions of the govern- 
ing board disclosed a s  a matter of law that the municipality did not 
intend to abandon the parkway as  constituting a part of the street or to 
dedicate it  for park purposes. 

Municipal Corporations 3 25& 

A "park" and a "parlrway" are not synonymous: a parlrway is merely 
a part of a street which is planted i n  trees, shrubs and grass for ornn- 
mentation and recreation, but which is subject to conversion into a drive- 
way whenever, in the opinion of the constituted authorities, traffic condi- 
tions so require. 

Municipal Corporations § 1 0 -  

Where a municipality maintains a parkway in the center, unpaved por- 
tion of a street, municipal resolutions directing that  the street be pared 
and that  the trees and shrubs be removed from the street to prepare for 
paving, are  definite and certain, since the direction for the removal of the 
trees and shrubs and the paving of the street necessarily refers to the 
parkway which constitutes the only unpaved portion. 

APPEAL by defendants f r o m  Grady, Emergency Judge, a t  J u n e  Term, 
1946. 

Civil  action t o  restrain the  abandonment of a n  alleged park. 
T h e  Town of Goldsboro grew u p  a t  i t s  present location along the old 

Wilmington & Weldon Railroad. T h e  rai l road owned i t s  r igh t  of way, 
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130 feet wide, and said right of way was used by the town as its main 
street, known as East Center and West Center Streets. About 1912, after 
some litigation, the railroad, now Atlantic Coast Line Railroad, built its 
main line along the western outskirts of the city but continued to use its 
old ti-acks in Center Street for certain purposes. On 1 October, 1925, 
the company conveyed its fee simple title to the land embraced in its 
right of way from Ash Street to Spruce Street (four blocks), theretofore 
used for railroad and street purposes, to the defendant city. I t  agreed 
to  and did remove its tracks from the area conveyed. 

Thereupon, in  1928, the city proceeded to pave the full area from 
Ash to Chestnut Street (three blocks), leaving a ten-foot elevated walk- 
way along the center line. Between Chestnut and Spruce Streets it 
paved along the outer boundary of each side a strip approximately 21 
feet wide. These lanes became one-way streets and were known as a 
part of East Center, South, and West Center, South, respectively. This 
left an area between these two paved ways extending from Chestnut to 
Spruce approximately 60 by 400 feet. This "island" area is the locus 
in  controversy. 

The minute book of the Board of Aldermen discloses the following 
entry as a part of the minutes of the meeting on 17 December, 1928: 

"Upon motion of Alderman Waters the City Manager was authorized 
to make a parkway in Center Street between Chestnut and Spruce 
Streets.') 

The city officials thereupon proceeded to improve the area. Walk- 
ways were laid, shrubbery and grass were planted, and seats were pro- 
vided. I t  became a beauty spot used by the public as a place of recrea- 
tion, rest and relaxation. 

On 1 April, 1929, the Goldsboro Woman's Club requested the Board 
to name "the small park now being developed in South Center Street" 
the "Joseph Robinson Park." The request was granted. 

On 1 April, 1940, a committee representing the Goldsboro Woman's 
Club and the Garden Club requested the permission of the Board "to 
place a bronze marker in Robinson Park in memory of Col. Jos. E. 
Robinson, after whom the park is named.'' This request was granted 
with commendation to the ladies "for their thoughtfulness in so memo- 
rializing one of our beloved former citizens." 

On 18 March, 1946, the Board adopted a motion directing that ('South 
Center between Spruce and Chestnut be paved," and on 5 May, 1946, 
i t  officially, by majority vote, directed the city manager to proceed imme- 
diately to '(remove the trees and shrubs from South Center Street be- 
tween Chestnut and Spruce Streets and do all other incidental work 
necessary to prepare the surface for paving the area from Chestnut to  
Spruce Street." When the city employees began the work thus directed, 
this action was instituted and a temporary restraining order was issued. 
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Former members of the Board of Aldermen make affidavit it was their 
understanding that the Waters resolution was adopted with the intent 
to create a public park. 

When the notice to show cause came on to be heard, the judge below 
concluded "that issues of fact arise on the pleadings'' and thereupon 
continued the restraining order to the final hearing. Defendants ex- 
cepted and appealed. 

Langston,  Al len & T a y l o r  and W .  Dortch Langs ton  for ~ l a i n t i f f s ,  
appellees. 

W .  A. Dees, D .  H. B land ,  and Ehr inghaus  & Ehr inghaus  for defend- 
ants ,  appellants. 

BARKHILL. J. The defendants contend with some force, and the cita- 
tion of authority, that plaintiffs have no legal right to maintain this 
action. We may, however, pass that question without decision and come 
to the crux of the case. 

Are issues of fact raised by the pleadings and, if not, does the evidence 
offered disclose, as a matter of law, that the area between the paved 
portions of Center Street from Chestnut to Spruce has been dedicated for 
use as a public park? We are constrainedZo answer each question in 
the negative. 

This cause was heard on evidence offered by plaintiffs plus pertinent 
excerpts from the official minutes of the governing board of defendant 
municipality. Defendants do not challenge the truth of plaintiffs' evi- 
dence except as to the conclusions they seek to draw therefrom, and the 
authenticity of the minute records is not controverted. 

Where the facts are undisputed and admit of but one legal interpreta- 
tion or can lead to but one conclusion, the question of intention and 
dedication is one of law. 16 Am. Jur., 424; Marion  v. S k i l l m a n  (Ind.), 
26 N. E., 6 7 6 , l l  L. R. A., 55, Anno. 129 Am. St. Rep., 578. 

I t  is true plaintiffs allege the action of defendants in directing that 
the area in question be prepared for paving was arbitrary and capricious. 
But this is a conclusion unsupported by evidence. The aldermen had 
the authority to act. They spoke in respect to a matter within their 
exclusive jurisdiction. I t  is presumed they acted in good faith. No fact 
or circumstance vihich tends to rebut that presumption is made to 
appear. Hence, in respect thereto, there is no issue of fact to be sub- 
mitted to a jury. 

Subject to the superior right of the railroad company, what is now 
known as Center Street in Goldsboro has been maintained bv the munici- 
pality and used by the people as a public way or street for approximately 
100 years. I n  1925 the town acquired all the land embraced therein in 
fee and proceeded to make such use thereof as existing necessities re- 
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quired. That it is a street subject to the legislative and administrative 
control of the town was determined as early as 1911. R. R. v. Goldsboro, 
155 N .  C., 356, 71 S. E., 514. 

Roads and streets are frequently laid out or dedicated with reference 
to future requirements as well as with reference to existing conditions or 
needs. There is no rule of law which demands that all land acquired for 
such purpose must be converted immediate9 to use for travel. Hence, 
mere nonuser, or temporary user for other purposes, of a part thereof is 
insufficient to show an abandonment. Basic City u. Bell, 114 Va., 157, 
Anno. Cas. 1914,4, 1031. 

Here defendant town paved two strips each 21 feet wide along the 
outer boundaries of so much of Center Street as lies between Chestnut 
and Spruce Streets. There are shade trees on that part which lies be- 
tween the two roadbeds thus constructed. Shrubs and grass were added 
to give it a park-like appearance. 

The town officially authorized the creation of a parkway in Center 
Street between Chestnut and Spruce Streets. On petition of the local 
Woman's Club it gave a name to the "small park now being developed in 
South Center Street.'' Still later it directed the removal of the trees 
and shrubs from South Center Street and the preparation of the surface 
for paving. 

Thus it appears the official board at all times kept in mind the exist- 
ence of this area as a part of an existing street. That they did not 
intend to abandon it as such or to dedicate it to an inconsistent use 
clearly appears. They in fact did nothing more than create a parkway. 

A parkway is not a park. I t  is merely an ornamental part of a street 
which may be used for recreational purposes. Kupelian v. Andrews, 
135 E. E., 508; ilfunicipal Securities Corp. s. Kansas City, 177 S .  W., 
856; I7illnye of Grosse Pointe Shores v. Ayres, 235 N.  W., 829. 

A municipal parkway is a street of special width which is given a 
parklike appearance by planting its sides or center or both with grass, 
shade tree?, and flowers. Kleopfert v. City of Minneapolis, 95 N .  W., 
908 ; Xev- Cent. Dic.; Webster, New Int. Dic. 

While a parkway is sometimes referred to as a park, the terms are 
not eglnonpious. although each may include certain common features of 
ornamentation and recreation. NcQuillin, Municipal Corporations, 
2d Ed.. sw. 1384; 44 C. J.,' 1103. 

The essential and decisive fact is that a parkway exists when there 
is a single entire street of which a part is devoted to ordinary purposes 
of travel and a part to ornamental or recreational purposes. The two 
portions together constitute a single entire way which has some of the 
characteristics of a park. Kupelian v. Andreuls, supra. 

A municipality may set off a part of a highway for a particular use, 
Hagersfozoz v. Hertzler, 175 Atl., 447, and it is within the power of 
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public officials to beautify space within highway boundaries with lawns, 
trees, shrubs, flowers, statues, monuments and the like. Ins. Co. v. 
Cuyler, 283 Pa., 422, 129 Atl., 637. 

Such action does not constitute an abandonment of that part of the 
highway which is set apart for a parkway or a dedication thereof to an 
inconsistent purpose. The area, for its full width, retains its character 
as a public way subject to conversion into a driveway whenever, in the 
opinion of the constituted authorities, traffic conditions so require. Vil- 
lage of Grosse Pointe Shores v. Ayres, supra; 8. v. Board of Park 
Com'rs., 110 N.  W., 1121, 9 L. R. A. (N. S.), 1045. 

The contention that the resolution of 5 May, 1946, may not be con- 
strued to refer to, or to authorize the removal of trees and shrubs from, 
the koczcs is without merit. There are no trees and shrubs in Center 
Street other than those in the parkway. I f  the resolution does not refer 
to these, i t  is meaningless. Likewise in respect to the resolution of 
18 March, 1946, the parkway was the only unpaved part of Center 
Street. The decision to pave was a decision to pave the parkway area. 

Other interesting questions are debated in the briefs. However, our 
conclusion that there has been no dedication of the locus to use as a park 
as distinguished from a parkway renders discussion thereof inappro- 
priate. 

The occasion for the destruction of old landmarks and spots of beauty 
always arouses sentiments of regret, oftentimes actual resentment to- 
wards those whose duty i t  is to act. This we fully appreciate. But that 
is not the criterion of decision. Whether the time has arrived when 
necessity demands the exclusively utilitarian use of the locus is for the 
local authorities to decide. I n  the absence of abuse of discretion the 
courts are without authority to interfere. 

The judgment below is 
Reversed. 

WILLIAM SEARCY v. CHARLES A. LOGAN. 

(Filed 9 October, 1946.) 

1. Frauds, Statute of, § 2- 

A writing cannot be held sufficient under the statute of frauds unless it 
describes the land, the subject matter of the agreement. with certainty or 
refers to matters aliunde from which the description can be made certain. 
G.  S., 22-2. 

A memorandum "Received of C. L. $50.00 for homeplace where he now 
lives which he has no deed for" dated and signed by the owner of land 
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is held sufficiently definite to admit of parol evidence for the purpose of 
identifying the land. This memorandum being sufficient under the statute 
of frauds. G. S., 22-2, the purchaser is entitled to introduce another receipt 
executed by the owner to him, even though i t  does not purport to identify 
the land. and to show by parol that it was part of the consideration for 
the land contracted to be conveyed. 

3. Evidence 8 30c- 
A map or plat of a survey not made in pursuance of a court order may 

be used by a witness to explain his testimony but it is not competent as 
substantive evidence. 

4. Appeal and Error § 6c (5) -  

Where the charge of the court is not incorporated in appellant's state- 
ment of case on appeal, but the charge is incorporated in appellee's coun- 
tercase. it  would seem that an exception to the charge then entered by 
appellant is not timely. G.  S., 1-282. 

APPEAL by plaintiff from Bobbitt, J., at February Term, 1946, of 
RUTHERFORD. 

Civil action for recovery of possession of land, rents, etc. 
Plaintiff alleges in  his complaint, briefly stated: That he is the owner 

of a certain tract of land i n  Chimney Rock Township, Rutherford 
County, North Carolina, which is specifically described in a deed from 
0. C. Erwin, Trustee, to him, dated 6 March, 1937, and duly registered; 
that defendant went into possession of said land as tenant of  lai in tiff 
for standing rent of $40.00 cash a year, and paid same for the years 
1940 and 1941 ; that defendant is indebted to plaintiff for rents for years 
1942, 1943, and 1944, and, though demand therefor was made by plaintiff 
in  spring of 1944, defendant refused to pay same; and that thereupon 
plaintiff notified defendant to vacate the land and not to cultivate same, 
but defendant refused to comply with the notice and wrongfully with- 
holds the land. 

Defendant, answering the complaint, admits that he went into posses- 
sion of the land described in the complaint under a contract with plaintiff 
for a rental of $40.00 a year for the year 1940, but denies all other 
material allegations thereof; and for a further answer and defense, upon 
which he asks affirmative relief, defendant avers that in the year 1940, 
after he had entered upon said lands, he and plaintiff entered into an 
agreement by which plaintiff was to convey the land to him for the sum 
of $300; that he paid $80 to plaintiff and has receipts therefor, and 
now stands ready to pay to plaintiff the balance of $220, if and when 
plaintiff will execute and deliver to him a deed for said land; that plain- 
tiff has refused to execute deed to him in accordance with the agreement; 
and that he now tenders to plaintiff the $220, balance of purchase price, 
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and will pay same to him upon execution of deed for the property. 
Thereupon defendant prays specific performance of contract. 

Plaintiff in  reply denies the averments of defendant's further ansvier 
and defense. 

Upon the trial below  lai in tiff offered in evidence: (1) The admission 
of defendant that he went into possession of land described i11 complaint 
as tenant of plaintiff; (2) testimony of himself in respect to failure of 
defendant to pay rents; and (3) the deed from 0. C. Erwin, Trustee, to 
plaintiff bearing date 6 March, 1937, and purporting (a)  to have been 
executed pursuant to foreclosure sale held 20 February, 1937, under a 
deed of trust dated 26 May, 1927, and executed by L. 3'. Logan and wife, 
Eva J. Logan, at  which sale plaintiff became the purchaser of the tract 
of land, as described in the complaint, a t  the price of $340 plus taxes 
d u e a n d  (b)  to have conveyed said land. And, on cross-examination, 
plaintiff identified two papers marked numbers 1 and 2 as haring been 
signed by his wife in his name at his direction. 

Defendant then, over objection by plaintiff, offered in evidence the 
two papers so identified by plaintiff as follows: 

Exhibit No. 1. "Received of Charley Logan $30.00 on trade. 
(Signed) William Searcey 

September 21, 1940." 

Exhibit KO. 2. "$50.00. Received of Charley Logan $50.00 for 
homeplace where he now lives which he has no deed 
for. 

(Signed) William Searcy 
September 26, 1941." 

Exception by plaintiff. 
Defendant then offered oral testimony, tending (1) to show the facts 

to be as averred in his further answer and defense, and (2) to identify 
the "homeplace where he llomr lives for which he has no deed," set forth 
in  Exhibit No. 2, as the land described in the complaint, and in the deed 
from 0. C .  Erwin, Trustee, to plaintiff. 

Plaintiff excepted and assigns as error the admission of certain por- 
tions of the testimony offered by defendant-the more important ones 
being adverted to in the opinion as hereinafter set forth. 

On the other hand, plaintiff offered testimony tending (1) to contro- 
vert the evidence offered by defendant, and (2) to show that the land to 
which the agreement to purchase referred was not that described in the 
complaint, but another small tract. 

Plaintiff excepted and assigns as error the refusal of the court to 
admit, upon objection by defendant, certain proffered evidence-the 
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more important instances being referred to in the opinion as hereinafter 
set forth. 

These issues, in  respect to controverted matters, were submitted and 
were answered by the jury as shown: 

"2. Did the plaintiff thereafter contract in writing to sell and convey 
to the defendant the lands described in  the complaint, as alleged in the 
answer ? Answer : Yes. 

"3. Has the defendant at all times been ready, able and milling to 
comply with the said contract of purchase and sale, as alleged in  the 
answer ? Answer : Yes." 

I n  accordance with the verdict the court entered judgment for specific 
performance as prayed by defendant. 

Plaintiff appeals therefrom to Supreme Court, and assigns error. 

Stover P. Dunagan for plaintiff, appellant. 
Hamrick & Hamm'ck for defendant, appellee. 

WINBORNE, J. This is the paramount question on this appeal : I s  the 
wording of the receipt, Exhibit 2, identified by plaintiff and offered in 
evidence by defendant, a sufficient memorandum of contract to sell and 
convey land to admit of parol evidence for purpose of identifying the 
land? The court below was of opinion that i t  is sufficient, and admitted 
parol evidence for that purpose. The ruling is in harmony with prin- 
ciple of law enunciated in long line of pertinent decisions of this Court. 

This Court has uniformly recognized the principle that a deed convey- 
ing land, or a contract to sell or convey land, or a memorandum thereof, 
within the meaning of the statute of frauds, G. S., 22-2, must contain a 
description of the land, the subject matter thereof, either certain in itseIf 
or capable of being reduced to certainty by reference to something extrin- 
sic to which the deed, contract or memorandum refers. The principle 
has been the subject of these recent decisions in which earlier decisions 
are cited and assembled: Self Help Corp. v. Brinkley, 215 S. C., 615, 
2 S. E. (2d), 889; Hodges v. Stewart, 218 N.  C., 290, 10 S. E. (2d), 
723; Comrs. of Beaufort v. Rowland, 220 N.  C., 24, 16 S. E. (2d), 401; 
and Stewart v. Cary, 220 N. C., 214, 17 S. E. (2d), 29. (Compare 
Johnston County v. Stewart, 217 N.  C., 334, 7 S. E. (2d), 708.) Hence 
further exposition on the subject would be unnecessarily repetitious. 

Tested by this principle, the description contained in Exhibit 2 is 
sufficiently definite to admit of parol evidence for the purpose of identifi- 
cation. Hence the exception may not be sustained. 

Objection to Exhibit No. I is likewise untenable. While i t  does not 
purport to identify land, it is competent as receipt for money-and oral 
testimony was competent to show it to be a part of the consideration for 
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the land contracted to be conveyed. See Batemam v. Hopkins, 157 N. C., 
470, 73 S. E., 133. 

Appellant also assigns as error the ruling of the court in  sustaining 
defendant's objection to plat of land which plaintiff proffered as evidence. 
This assignment is not tenable. A map or plat of a survey not made in 
pursuance of an order of the court is inadmissible as evidence per se. 
While i t  may be used by a witness under examination to explain or 
elucidate his testimony, i t  may not be exhibited as substantive evidence. 
See Dobson v. Whisenhant, 101 N. C., 645, 8 S. E., 126; Burwell v. 
Sneed, 104 N. C., 118, 10 S. E., 152; Tankard v. R. R., 117 N. C., 558, 
23 S. E., 46. 

Next, regarding the assignment that the court erred in  failing to 
charge the jury in respect to the statute of frauds. I t  is noted (1) that 
in  the case on appeal as served by appellant the charge of the court was 
not incorporated, nor was any exception taken to the charge or to any 
failure of the court to charge; (2) that defendant included the charge in 
full in  his countercase; and ( 3 )  that thereupon appellant excepted to 
the charge on the ground that i t  fails to charge properly the law with 
reference to the statute of frauds. 

Upon this factual situation appellant insists that the exception is 
timely. Appellee takes contrary view. And the applicable statute, G. S., 
1-282, provides that the appellant shall cause to be prepared a concise 
statement of the case, embodying the instructions of the judge, if there 
be exception thereto-"stating separately in articles numbered, the errors 
alleged.'' Thus i t  would seem that an exception not contained in the 
statement of case on appeal as prepared by appellant is not timely 
entered. Compare Sloan v. Asm~rance Society, 169 N. C., 257, 85 S. E., 
216; Layton v. Godwin, 186 N. C., 312,119 S. E., 495; Carter v. Bryant, 
199 N. C., 704, 155 S. E., 602; Chozen Confections v. Johnson, 220 
N. C., 432, 17 S. E. (2d), 505. But if the exception were timely, we are 
of opinion that i t  is not well founded. A reading of the charge reveals 
that the case was fully and fairly presented to the jury. 

All other exceptions have been given due consideration, and are found 
to be without merit. 

I n  the judgment below, we find 
No error. 
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NATHAN L. WOOD v. W. W. MILLER, TRADING AS MILLER MOTOR 
EXPRESS. 

(Filed 9 October, 1946.) 

1. Automobiles 5 2 4 6  

Where the question of whether the relationship of master and servant 
exists between the driver of a truck and the lessee thereof depends upon 
the legal effect of the written lease agreement, the question is one of law. 

2. Master and Servant 5 1- 

As a general rule the relationship of master and servant is created when 
the employer retains the right to control and direct the manner in which 
the details of the work are to be executed and what the laborer shall do 
as the work progresses. 

3. Automobiles 3 24bRelationship of master and servant held to exist 
between lessee and driver of truck under terms of written lease agree- 
ment. 

The written trip lease agreement under which the truck in question was 
being operated at the time of the collision provided that the driver should 
remain on lessor's pay roll and lessor be responsible for pay roll taxes and 
deductions and for fuel and repairs but that the sum paid by lessee was 
for the leasing of the truck and the services of the driver and that the 
lessee should assume direction and control of the leased vehicle and full 
responsibility to the public, shippers and consignees for its operation, and 
should display its name on the sides of the vehicle preceded by the words 
"operated by," and pay only such tolls, charges, fees and fines as were 
directly attributable to the transportation of lessee's freight. Held: Under 
the terms of the trip lease agreement the relationship of master and serv- 
ant existed between the lessee and the operator of the truck so as to 
render the lessee liable for negligence in its operation. 

APPEAL by plaintiff from Thompson, J., at January Term, 1946, of 
PASQUOTANK. 

Civil action to recover for personal injury allegedly sustained in 
collision at  highway crossing in State of Virginia, between plaintiff's 
automobile and truck of one Turner under trip lease with defendant. 

These facts are uncontroverted: On 27 February, 1945, the day before 
the collision occurred, defendant, a common carrier of freight by trucks 
owned and leased by him, entered into an agreement designated "Trip 
lease of truck," with Dick Turner's Motor Express, a common carrier of 
freight, of Norfolk, Virginia, for a single trip to transport freight by a 
Dodge truck, tractor and semi-trailer type, from Brooklyn, New York, 
to Washington, N. C., under these pertinent provisions: 

"6. During the term of this lease the leased truck shall be operated 
only by the driver named Savage. Such driver, and any helper fur- 
nished by the lessor, shall remain on lessor's payroll . . . 

"8. The compensation to be paid to the lessor by the lessee for the 
leasing of the truck and for the services of the driver named in  para- 
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graph 6 shall be paid upon termination of this lease . . . as follows: 
(a )  $100.00 for the trip. Turner to pay all expenses . . . 

"10. The lessor and lessee hereby agree to all the terms, conditions 
and representations set forth in this lease, including those appearing on 
the reverse side hereof." 

Among those "Additional Terms, Conditions and Representations7' 
are these : 

"A. The lessee, upon completion of the loading of the vehicle, shall 
furnish lessor with documentary evidence of the weight or value of the 
freight loaded thereon. 

"B. The lessee shall assume direction and control of the leased vehicle 
and full responsibility to the public, shippers, and consignees for its 
operation. The lessee shall also display prominently on both sides of the 
leased vehicle . . . the name of the lessee preceded by the words 'oper- 
ated by,' and the number of any operating certificate or permit held by 
the lessee . . . 

"C. The lessee shall pay only such tolls, ferry charges, State fees, and 
fines as are directly attributable to the transportation of the lessee's 
freight in the leased vehicle. . . ." 

"E" and "I?' (combined). "The lessor, during the time of this lease, 
shall be responsible for the maintenance, service and repair of the leased 
vehicle, and shall provide motor fuel, oil, tires, and other equipment 
necessary to operate the vehicle" and '(for the deduction and payment of 
all pay roll deductions, tax v-ithholdings, taxes, assessment, premiums, 
and other pa,vments, due by reason of the payment of wages or other 
earnings to the driver or any helper utilized in the operation of the leased 
vehicle without transfer to the lessee's pay roll." 

Plaintiff alleges in  his complaint, and on trial in  Superior Court 
offered e~yidence tending to show (1) that the truck was loaded and oper- 
ated pursuant to the terms of said trip lease agreement on the trip from 
Brooklyn, S. Y., to Washington, N. C., a l ~ d  while being so operated 
came into collision with the automobile of plaintiff at the intersection 
of U. S. H i g h a y  1 7  and U. S. Highway 13, and (2 )  that such collision 
was the result of negligence of the operator of the truck. 

Plaintiff further alleges in his complaint that "the defendant, under 
said agreement assumed direction and control of the aforesaid leased 
vehicle and full responsibility to the public, shippers and consignees for 
its operation," and on the trial offered in evidence the trip lease agree- 
ment containing the provisions hereinabove set forth. 

There was judgment as of nonsuit at close of all the evidence. Plain- 
tiff appeals therefrom to Supreme Court, and assigns error. 

.T. H e n r y  L e R o y  for  p la in t i f f ,  appel lant .  
R. Clnrence  Doz ie r  and J o h n  H. H a l l  for d e f e n d a n t ,  appellee.  
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WINBORNE, J. The parties do not debate in  this Court the question 
as to sufficiency of the evidence, offered on the trial below, to take the 
case to the jury as to actionable negligence. The sole question for deci- 
sion is whether there is evidence tending to show the relationship of 
master and servant between the driver of the truck covered by the trip 
lease agreement, and the defendant at  the time of, and in respect to the 
collision. 

The relationship between the driver of the truck and the defendant is 
determinable, in the main, from the terms of the trip lease agreement. 
This is a question of law under applicable principles of lam-. 

I t  is generally held that the relationship of master and servant is 
created when the employer retains the right to control and direct the 
manner in which the detaiIs of the work are to be executed and what 
the laborer shall do as the work progresses. See H a y e s  v. Elon College, 
224 N.  C., 11, 29 S. E. (2d), 137, where the authorities are assembled. 
"The vital test is to  be found in the fact that the employer has or has 
not retained the right of control or supervision over the contractor or 
employee as to the details," Barnhi l l ,  J., in the H a y e s  case, supra. 

I n  the light of this principle i t  is seen from the terms of the trip lease 
agreement that the defendant, as lessee of the truck, expressly assumed 
"direction and control of the leased vehicle and full responsibility to the 
public, shippers, and consignees, for its operation." Xoreover, defendant 
agreed to display on the truck indicia  showing that it was being operated 
by defendant. The language is sufficiently broad to give to the defendant 
the full control and direction of the operation of the truck for the dura- 
tion of the trip. I t  is true it was agreed that the name of the driver of 
the leased truck would be kept on the pay roll of the lessor, the owner of 
the truck. But i t  is manifest that this was for the purpose of providing 
for "deduction and payment of all pay roll deductions, etc., due by reason 
of payment of wages or other earnings of the driver or any helper util- 
ized in the operation of the leased vehicle, without the transfer to the 
lessee's pay roll." Such an arrangement does not nuIlify the legal effect 
of the action of defendant in assuming the control and direction of the 
operation of the truck and "responsibility to the public . . . for its 
operation.'' See S h a p i r o  v. Winston-Xalern, 212 K. C., 751, 194 S. E., 
479. Furthermore, i t  is set out in the trip lease agreement that the 
compensation to be paid by the lessee to the lessor covered "the services 
of the driver." 

Thus, holding as we do, that there was error in withholding the case 
from the jury, other principles of law advanced by appellant need not 
be considered. 

The judgment below is 
Reversed. 
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MRS. HESTER HODGES v. ZOLA HODGES. 

(Filed 9 October, 1946.) 
1. Divorce 9 P 

In a suit for  alimony without divorce, G. S., 50-16, plaintiff is not 
required to file affidavit provided in G. S., 50-8, but is required to verify 
the complaint in the manner prescribed for  verification of pleadings in 
ordinary civil actions, which requirement is mandatory and jurisdictional, 
and where the complaint is not verified defendant's motion to dismiss for  
want of jurisdiction must be allowed, even in the Supreme Court upon 
appeal. 

2. Same- 
Divorce, alimony and alimony without divorce, are statutory, and the 

courts can acquire jurisdiction only if the pleadings are verified as pre- 
scribed by statute, the form of the verification being dependent upon the 
character of the relief sought. 

APPEAL by defendant from Williams, J., at Chambers in Sanford, 
N. C., 22 June, 1946. From HARNETT. 

Civil action instituted by the plaintiff for alimony without divorce, 
as provided in G. S., 50-16. 

Pursuant to notice, the plaintiff made application to his Honor for a 
subsistence allowance and counsel fees pending the trial and final determi- 
nation of this cause. At the hearing on the application, the defendant 
moved to dismiss on the ground that the action, according to the plead- 
ings of the plaintiff, was brought prematureiy. Motion denied. 

Alimony pendente lite and counsel fees were awarded. Defendant 
appealed to the Supreme Court, assigning error. 

Wellons & Canaday for plaintiff. 
Neil1 McK. i9almon and J. R. Young for defendant. 

DENNY, J. The defendant now moves in this Court to dismiss the 
action on the ground that the Court is without jurisdiction, for the 
reason that the complaint filed in this cause is not verified as required 
by G. S., 50-16. 

The appellee admits the complaint is not verified, but insists that a 
verification of the pleadings in an action for alimony without divorce is 
not required by the statute. 

I n  G. S., 50-16, it is provided, "In actions brought under this section, 
the wife shall not be required to file the affidavit ~ rov ided  in section 50-8, 
but shall verify her complaint as prescribed in the case of ordinary civil 
actions." We hold that this provision is mandatory as to the verification 
but relieves the wife of the necessity of filing the affidavit required by 
G. S., 50-8, and substitutes therefor the form prescribed for the verifica- 
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tion of pleadings in ordinary civil actions. Moreover, this Court held 
in  Cowles v. Hardin, 79 N.  C., 577, where a statute directs that the com- 
plaint "shall be sworn to as in other actions," the want of a proper 
verification is a fatal defect, for which judgment will be arrested. And 
Stacy, C. J., said, in speaking for the Court in Padgett v. Long, 225 
N. C., 392, 35 S. E. (2d), 234: "It will be noted that the right which 
the plaintiff seeks to enforce is statutory. No such right existed at  
common law. I t  is essential therefore that the cause of action be laid 
within the terms of the statute. 1 Am. Jur., 410. One who predicates 
his cause of action on a statute must bring himself within its provisions. 
Chicago & E. R. Co. v. Biddinger, 63 Ind. App., 30, 113 N. E., 1027. 
See Moose v. Barrett, 223 N.  C., 524, 27 S. E. (2d), 532. 'Where a 
right is statutory, the claimant cannot recover unless he brings himself 
within the terms of the statute7-2nd headnote, United States v. Perry- 
man, 100 U. S., 235, 25 L. Ed., 645." 

It is apparent that the able judge who heard this matter below was 
inadvertent to the fact that the complaint was not verified. I t  appears 
from the record that the pleadings were considered as affidavits and 
treated as such in granting the relief sought. 

Jurisdiction over the subject matter of divorce is given only by statute. 
Ellis v. Ellis, 190 N.  C., 418, 130 S. E., 7. This also applies to an action 
for alimony without divorce. The Court will not obtain jurisdiction in 
an action brought for relief under the provisions of our statutes relating 
to divorce, alimony, or divorce and alimony, unless the complaint is 
verified. The form of the verification will depend upon the character of 
the relief sought. Holloman v. Holloman, 127 N. C., 15, 37 S. E., 68; 
Nkhols v. h7ichols, 128 N. C., 108, 38 S. E., 296; Martin v. Mccrtin, 
130 N. C., 27, 40 S. E., 822; Williams v. Williams, 180 N. C., 273, 104 
S. E., 561 ; Ellis v. Ellis, supra; Smithdeal v. Smithdeal, 206 N.  C., 397, 
174 S. E., 118; Ragan v. Ragan, 212 N.  C., 753, 194 S. E., 458. 

The motion of the defendant to dismiss this action is allowed, and the 
order of the court below must be vacated. 

Action dismissed. 

STATE v. EDWSRD W. FLOYD. 

(Filed 9 October, 1946.) 
Homicide 16- 

While in a prosecution for murder in the first degree the State has the 
burden of proving each of the essential elements of the crime, it is entitled 
to avail itself of the presumption of malice upon the showing of an inten- 
tional killing with a deadly weapon, with the burden upon it to complete 
its case by establishing the elements of premeditation and deliberation 
beyond a reasonable doubt. 
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APPEAL by defendant from Burney, J., at April Term, 1946, of 
NORTHAMPTOK. 

Criminal prosecution on indictment charging the defendant with the 
murder of one Wade Cooke. 

On the evening of 10 November, 1945, just after dark, the defendant 
shot and killed his father-in-law, Wade Cooke, and his sister-in-law, 
Rosa Cooke, while they were seated, with other members of the family, 
at  the supper table in their home in Northampton County. A third shot 
was fired which injured another sister-in-law and the defendant's wife. 
The firearm used was a .22 rifle apparently of the magazine type. The 
defendant had been drinking, but was not drunk or crazy. He  gave as 
his reason for going berserk: '(Sheriff, they have just provoked and 
aggravated me so long about drinking I wanted to put an end to it." 

The defendant's plea was that of mental irresponsibility. I t  was in 
evidence that two of his uncles committed suicide, and a brother of the 
defendant died in the insane asylum. 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals, assigning errors. 

Atforney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Xoody for the State. 

Gay & Jfidyette for defendant. 

STACY, C. J. The question for decision is whether error was com- 
mitted in the following instruction to the jury: "When the killing is 
shown to be intentional and without legal provocation, and without just 
cause or excuse, or where the killing is shown to be done with a deadly 
weapon or in a cruel and brutal manner, then the law implies that it was 
done with malice." 

I t  is the position of the defendant that in a prosecution for murder 
in the first degree, the State must prove every element of the offense, S. v. 
Locklear, 116 3. C., 1154, 24 S. E., 410, and cannot avail itself of the 
presumption of malice arising from an intentional killing with a deadly 
weapon, as this mounts the crime only to the level of murder in the 
second degree. G. S., 14-17; S. v. Prince, 223 N. C., 392, 26 S. E. (2d), 
875. 

Proof of malice is one of the intermediate steps necessary to be taken 
in a prosecution for murder in the first degree. I n  taking this step, the 
State m a -  rely upon the presumption which arises from an intentional 
killing with a deadly weapon. I t  is true, the additional elements of pre- 
meditation and deliberation, essential to constitute murder in the first 
degree, are not presumed from an intentional killing with a deadly 
weapon. These must be established beyond a reasonable doubt, and 
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found by the jury, before a verdict of murder in the first degree can be 
rendered against the accused. 8. v. Hawkins, 214 N. C., 326, 199 S. E., 
284; S. v. Miller, 197 N.  C., 445, 149 S. E., 590. Still this would not 
deprive the State of the effect of an intervening presumption to the extent 
that it goes, or of evidence possessing under the law a degree of probative 
force beyond its natural tendency to produce belief. McNeill v. McNeill, 
223 N .  C., 178, 25 S. E. (2d), 615; Speas v. Bank, 188 N .  C., 524, 125 
S. E., 398. "In those cases where the evidence establishes that the killing 
was with a deadly weapon, the presumption goes no further than that the 
homicide was murder in the second degree, and if the State seeks a con- 
viction of murder in the first degree, i t  has the burden of proving beyond 
a reasonable doubt that the homicide was committed with deliberation 
and premeditation.'' S. v. Perry, 209 N. C., 604, 184 S. E., 545. 

A careful perusal of the record leaves us with the impression that no 
error has been shown, and that the judgment follows the command of 
the law. 

No error. 

H. C. HOOD v. ROGER A. SMITH. 

(Filed 9 October, 1946.) 

Interest 5 2: Vendor and Purchaser § 7- 
Nothing else appearing, interest begins to run as a matter of law on the 

balance of the purchase price under a contract to convey from the date 
of the execution of the contract and the taking of possession by the pur- 
chaser, and not on the date set for the execution of the deed. 

APPEAL by plaintiff from iVirnocks, J., at June Term, 1946, of 
JOHBSTOX. New trial. 

This is a civil action by the plaintiff to recover of the defendant the 
balance of $12,975.00, the total purchase price, namely, the sum of 
$6,975.00, with interest from 1 January, 1946, alleged to be due as 
balance purchase money for 86% acres of land in  Smithfield Township, 
known as the Dal U. Thompson place. I t  was agreed by and between 
the parties that the court might take the papers and render judgment in 
or out of term and in or out of the district. I t  appeared that the action 
was brought on a written receipt in the form of a contract for the sale 
and purchase of said land, and that an interpretation of said contract 
relating to interest was the only matter at  issue between the parties. 
The court, upon consideration of the said contract and pleadings filed 
herein, finds as a fact and holds as a matter of law, that under and by 
virtue of said contract the plaintiff contracted to execute and deliver to 
the defendant a fee simple title to the said land, and upon delivery of such 
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deed to the defendant, the defendant contracted to pay to the plaintiff 
the sum of $6,975.00, balance due and unpaid on the purchase price of 
said land, which was due and payable. The court having found, as a 
matter of law, that the sum of $6,975.00 which was to be paid bore no 
interest except from maturity, and the balance of the contract was in  
full force and effect. The plaintiff was, by the judgment entered, ordered 
and directed to make and tender to the defendant a deed in fee simple 
for said land and defendant was ordered and directed to pay the further 
sum of $6,975.00 as set out in  said contract. To this judgment the 
plaintiff objected, excepted and appealed, assigning error. 

Leon CT. Stevens for plain.tif, appellant. 
Wellons & Camday for defendant, appellee. 

SCHENCK, J. There appears but one assignment of error in the record 
and upon this assignment of error the sole exception set out in appel- 
lant's brief is based, namely, exception to the judgment as signed by the 
court. I n  this case the exception poses but the one question, to wit: 
When did interest begin to accrue on deferred payment? His Honor 
was of the opinion that the interest began to accrue on 1 January, 1947 ; 
the plaintiff contended that interest began 1 January, 1946. Was his 
Honor's holding in error is the question posed. We are constrained to 
hold that such holding was error. Nothing else appearing, any unpaid 
balance due at the time the sale was consummated and the defendant 
took possession of the property would draw interest from that date as 
a matter of law. "A debt draws interest from the time it becomes due. 
When the interest is not made payable on the face of the instrument, i t  
is in the nature of damages for the retention of the principal debt. King 
v. Phillips, 95 N. C., 246; Grocery Co. v. Taylor, 175 N. C., 37." Bank 
v. Insurance Co., 209 N. C., 17, 182 S. E., 702. 

The plaintiff is entitled to interest on the deferred payment from 
1 January, 1946. Judgment accordingly. 

Reversed. 

LUMBER MUTUAL CASUAL= INSURANC,E CO. O F  SEW YORK V. 
CLARENCE W E L L S  ET AL. 

(Filed 9 October, 1946.) 

1. Insurance 8 9: Evidence 39- 

Where a policy of insurance stipulates that it embodies all the agree- 
ments existing between insured and insurer or any of its agents, and that 
notice to the agent or any other person should not effect a waiver or 
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INSURANCE Co. v. WELLS. 

change of any part of the contract or estop the insurer from asserting any 
right unless endorsed thereon so as to form a part of the contract, held 
in the absence of prayer for reformation, evidence of knowledge of the 
agent relating to a stipulation excluding liability or limiting coverage of 
the policy would tend to vary the written instrument by parol, and an 
issue of knowledge of the agent is inadvertently submitted. 

2. Insurance § 4 3 -  

A stipulation in a policy of liability insurance that the policy should not 
apply while the vehicle is  used as a public or livery conveyance is not a 
condition working a forfeiture and subject to waiver, but an exclusion of 
liability or lin~itation on coverage. 

3. Insurance § 50: Judgment (5 l ' ik  
Where, in an action on a policy of liability insurance, the verdict on 

the first issue establishes that the vehicle was being used as  a public 
conveyance within the meaning of a provision of the policy excluding 
liability in such instance, a second issue as to knowledge of insurer's 
agent of such use, in the face of a stipulation in the policy that it con- 
tained all agreements between the parties and could not be varied by 
notice to any agent unless endorsed on the policy, is inadvertently sub- 
mitted, and judgment in insurer's favor upon the verdict is not techni- 
cally a judgment non obstante veredicto but is a judgment upon the first 
issue, the second issue being immaterial or surplusage. 

APPEAL by defendants from Grady,  Emergency  Judge,  a t  June  Term, 
1946, of WAYNE. 

Proceeding for declaratory judgment t'o determine rights of parties 
under policy of liability insurance. 

Following remand of the case a t  the Fa l l  Term, 1945, reported i n  
225 N. C., 547, 35 S. E. (2d), 631, these issues were submitted to and 
answered by the jury:  

"1. A t  the time df the collision referred to in  the pleadings was the 
automobile described in said policy being used as a public or livery con- 
veyance within the meaning of said policy? Answer: Yes. 

"2. A t  the time said policy of insurance was issued by M. B. Andrews, 
Aeent. and delivered to the defendant Wells. did the said M. B. Andrews v z 

have full knowledge of the fact that  the automobile i n  auestion was to be - 
used for transportation of passengers for hire t o  and from Seymour 
Johnson Field, as alleged in  the answer? Answer : Yes." 

Judgment on the verdict for  plaintiff ( the court disregarding the 
second issue as inappropriate since i t  runs counter to the terms of the 
policy and demand for reformation not being pressed), from which the 
defendants appeal, assigning errors. 

Langs fon ,  A l len  & Taylor ,  A. J .  Fletcher, and F. T. Dupree,  Jr., for 
p l a i n t i f ,  appellee. 

R ivers  D. Johnson  for defendant  Wells ,  appellant.  
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INSUBANC Co. v. WELLS. 

J.  Faison Thomson and J.  T. Flythe for the other defendants, appel- 
lants. 

STACY, C .  J. Perhaps i t  should be noted that the original policy, 
which was before the court when the issues were submitted to the jury, 
has no rider attached to it, as was indicated on the former appeal. Nor 
do the words, "passenger type," appear on the face of the policy. This, 
however, is not material to the case. 

I t  is provided in the contract of insurance that notice to any agent or 
other person "shall not affect a waiver or a change" in  any part of the 
contract or "estop the company from asserting any right" under the terms 
of the instrument, unless endorsed thereon so as to form a part thereof; 
and further, "that this policy embodies all agreements existing between 
himself (the insured) and the company or any of its agents relating to 
this insurance." 

I n  the face of these provisions, and the abandonment of the prayer for 
reformation, the trial court was justified in disregarding the second issue 
as i t  runs counter to the written stipulations of the policy, and the 
defendants are declaring on the policy as written. I t s  submission to the 
jury was unnecessary, or inadvertent, as i t  rests upon par01 evidence 
which varies or contradicts the terms of the written instrument. Insur- 
ance Co. v. Morehead, 209 N. C., 174, 183 S. E., 606; Potato Co. v. 
Jenette, 172 N.  C., 1, 89 S. E.! 791. 

The first issue establishes exclusion from liability under the provision : 
"This policy does not apply: (a) whiIe the automobile is used as a public 
or livery conveyance." The stipulation is not a condition working a 
forfeiture and subject to waiver, but an exclusion of liability or limita- 
tion on coverage. Nills v. Ins. CO., 210 N.  C., 439, 187 S. E., 581; 
McCabe v. Casualty Co., 209 N.  C., 577, 183 S. E., 743; Foscue v. Ins. 
Co., 196 N. C., 139, 144 S. E., 689; Hunt v. Casualty Co., 212 N. C., 28, 
192 S. E., 843. 

The judgment creditors, who are the real parties in interest, were 
awarded recoveries against the insured on the allegation that the "panel- 
body truck" in question "had been converted into a passenger carrying 
vehicle" and was being used "for . . . the carrying of passengers," at 
the time of the collision. Thus, they proceeded on the assertion that the 
insured was a common carrier, when obtaining judgments against him. 
They now seem to argue that the insurance company should be held 
liable on a different theory, or under coverage which was neither pur- 
chased nor paid for. 

The judgment is not technically one "non obstante veredicto," as it is 
designated, but one on the first issue-the second issue being immaterial, 
or surplusage, in the light of the record. 

No reversible error has been made manifest ; hence, the result : 
No error. 
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STATE v. WALTER BEASLEY. 

(Filed 9 October, 1946.) 
1. 'Criminal Law 8 14-- 

Where defendant formally enters a plea of guilty to a charge of a mis- 
demeanor within the jurisdiction of the inferior trial court, on appeal to 
the Superior Court such plea is conclusive as to the facts, including the 
fact of guilt, and the review in the Superior Court is solely upon matters 
of law. 

2. S a m e  
Upon appeal to the Superior Court from judgment of an inferior court 

entered upon defendant's plea of guilty, the Superior Court is without 
authority to change the judgment when no legal defect appears on the 
face of the record and there is no question of abuse of discretion on the 
part of the judge of the inferior court, or of some other matter of law 
affecting the form, legality or validity of the judgment. 

3. Criminal Law § 6 8 b  

The right of appeal is  'unlimited in this jurisdiction, and where defend- 
ant has pleaded guilty to a charge within the jurisdiction of an inferior 
court, his appeal stays the judgment pending final disposition and presents 
only questions of law for review, but may not be the basis for adding to 
defendant's grounds of defense or for re-opening the issue of guilt or the 
disposition of the case prcperly predicated on his plea. 

APPEAL by defendant from Bunaey, J., a t  August Term, 1946. Erro r  
and remanded. 

The  defendant was charged in the Recorder's Court of Johnston 
County with the possession of a still and other property designed and 
intended for use in  the manufacture of intoxicating liquor in violation 
of G. S., 18-4. 

The minutes of the Recorder's Court, which had jurisdiction of the 
offense charged, showed that  the defendant, i n  that  court, entered a 
plea of guilty, and tha t  judgment was pronounced imposing sentence of 
four months in  jail to be assigned to work on the roads under the direc- 
tion of the State Highway and Public Works Commission, and that  from 
this judgment the defendant appealed to the Superior Court. 

I n  the Superior Court i t  was held that  the defendant having entered 
in  the Recorder's Court a plea of guilty t o  a misdemeanor within the 
jurisdiction of that  court mas bound by that  plea on his appeal, and 
was not entitled to a jury tr ial  in the Superior Court. The judge then 
heard evidence from two witnesses tending to show that  the defendant 
had reputation for making whiskey, and that  after his hearing in the 
Recorder's Court he had left home and had remained away for two years. 
The court pronounced judgment imposing sentence of 12 months on 
the roads. 
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The defendant excepted and appealed. 

Attorney-General McMullan and Assistant Attorneys-General Brufon,  
Rhodes, and Moody for the State. 

Barefoot & Trader for defendant. 

DEVIX, J. I n  the Superior Court i t  was correctly ruled that the 
defendant's plea of guilty, formally entered in the Johnston County 
Recorder's Court, to the charge of a misdemeanor within the jurisdiction 
of that court was conclusive upon the question of his guilt, and that he 
was not entitled to trial by jury in the Superior Court. The plea of 
guilty in the Recorder's Court foreclosed any further consideration of 
the facts. 8. v. Cmndall, 225 N. C., 148, 33 S. E. (2d), 861, 862. 

I n  the Crandall case, supra, where the facts were similar to those in 
the case a t  bar, Justice Winborne, writing the opinion of the Court, 
stated the rule in these words: "Where a defendant pleads guilty in a 
court inferior to the Superior Court, such as the Recorder's Court in this 
case, and that fact appears on the face of the record as it comes to the 
Superior Court on his appeal from the judgment of the inferior court, 
his appeal cannot call in question the f a d s  charged, but brings up for 
review only matters of law, and the defendant is not entitled to a trial 
de novo." Numerous authorities are cited in support of the principle 
announced. Decisions from other jurisdictions are in accord. Common- 
wealth v. Mahoney, 115 Mass., 151; Stokes v. State, 122 Ark., 56; Hardy 
v.  State, 35 Okl., 75 ; U. S .  v. Ury,  106 F.  (2d), 28; 24 C. J. S., 247; 
14 A. J., 952. 

However, a new question is here presented. The defendant has ex- 
cepted to the judgment in the Superior Court on the ground that while 
the defendant was held bound by his plea of guilty in the Recorder's 
Court and not entitled to trial de novo, the court upon that plea entered 
judgment increasing the sentence from 4 to 12 months. It is contended 
that in the Superior Court on appeal, unless the defendant was entitled to 
trial de novo, the hearing should have been restricted to matters of law, 
and that to admit additional evidence as to the facts and upon those facts 
increase the sentence was beyond the scope of the inquiry and the power 
of the court. 

The question thus presented was not decided by the Crandall case, 
supra, but we think it must logically follow from the rule there enunci- 
ated, that where a defendant in an inferior court voluntarily pleads 
guilty to the charge of a misdemeanor within the jurisdiction of that 
court, and then appeals from the judgment, the only question presented 
to the Superior Court, which pro hue vice sits as an appellate court, is 
the legality of the judgment. Consideration of the facts is foreclosed. 
Only matters of law are brought up for review. The sole question pre- 
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sented is "Was the judgment of the inferior court according to law and 
within the power and jurisdiction of that court?" Unless some question 
of abuse of discretion on the part of the judge of the inferior court, or 
some other matter of law affecting the form, legality or validity of the 
judgment, is properly presented, or legal defect appears on the face of 
the record, the judge of the Superior Court is without authority to change 
the judgment or to exercise his own discretion as to the quantum of 
punishment. 

The right of appeal is unlimited in the courts of North Carolina, and 
a defendant's appeal in  a criminal action from a judgment based upon 
his plea of guilty in  the inferior court where first arraigned stays the 
judgment pending the appeal, but this may not be held to add to his 
grounds of defense or to reopen the issue of his guilt or the disposition 
of his case properly predicated on his plea. Only questions of law 
inherent in the judgment appealed from may be considered. 8. v. 
Warren,  113 N .  C., 683, 18 S. E., 498; 8. v. Abbott, 218 N. C., 470, 
11 S. E. (2d), 539; 8. v. Calcutt, 219 N.  C., 545, 15 S. E. (2d), 9 ;  
Commonwealth v. Mahoney, 115 Mass., 151; 24 C. J. S., 247, 248. 

For  the reasons stated the cause is remanded to the Superior Court of 
Johnston County for judgment in accordance with this opinion. 

Error and remanded. 

STA4TE v. ED AYERS. 

(Filed 9 October, 1946.) 
Wrniilal Law § 17c- 

The court may impose sentence upon a plea of nolo contendere as upon 
a plea of guilty, and defendant's contention that the court could not pro- 
nounce judgment upon such plea without first determining his guilt or 
innocence is without merit. 

APPEAL by defendant from Gwyn, J., at April Term, 1946, of AVERY. 
Criminal prosecution on indictment charging violation of certain pro- 

visions of the prohibition law. 
The defendant entered a plea of nolo contendere, and from the judg- 

ment pronounced appealed, assigning error. 

Attorney-General McMullan and Assistant Attorneys-General Brufon,  
Rhodes, and Moody for the State. 

Charles Hutchins for defendant. 
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PER CURIAM. The defendant contends that notwithstanding his plea 
of d o  contendere, the court could not pronounce judgment without 
determining his guilt or innocence. The contention is without merit. A 
plea of nolo contendere is equivalent to a plea of guilty, in so far as it 
gives the court power to punish; and the court may impose sentence 
thereon as upon a plea of guilty. S. v. Parker, 220 N .  C., 416, 17 S. E. 
(2d), 475; S. v. Burnett, 174 N. C., 796, 93 S. E., 473. 

Affirmed. 

STATE v. CHARLIE BEASLET. 

(Filed 9 October, 1946.) 
Criminal Law 8 17c- 

Defendant's plea of nolo contendere establishes his guilt for the purpose 
of punishment, and the fact that the evidence offered by the solicitor at 
the request of the court to inform the court of the nature of the offense 
and to enable the court to fix punishment, is insufficient to establish any 
crime, does not entitle defendant to his discharge, the guilt of accused 
not being at issue. 

APPEAL by defendant from Grady, Emergency Judge, at February 
Term, 1946, of JOHNSTOK. 

Criminal prosecution on indictments charging the defendant with the 
unlawful possession and use of "punch board or gambling device," and 
with resisting an officer. 

The solicitor took a "no1 pros." on the charge of resisting an officer, 
and the defendant, through counsel, entered a plea of nolo contendere to, 
the remaining counts. The court thereupon requested the solicitor to 
offer some evidence in order that the court might know the nature of the 
offense, and fix the punishment. 

From the judgment pronounced, the defendant appeals. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Levinson, Pool d Batton, Paul D. Grady, Jr., and R. 11.2. Gantt for 
defendant. 

PER CURIAM. The defendant seeks to contend that the evidence 
offered, after plea, to acquaint the court with the nature of the offense 
fails to establish any crime, and therefore he ought to be discharged. 
The position is untenable. The guilt of the accused was not at issue,. 
and the solicitor was not undertaking to make out a case. The defend- 
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ant's plea relieved the prosecution of this burden. 8. v. Burnett, 174 
N. C., 796, 93 S. E., 473. 

Similar questions are being resolved against the defendants in 8. v. 
Beasley, ante, 577, and S. v. Ayers, ante, 579, herewith decided. Hence, 
the subject judgment will be affirmed on authority of these cases. 

Affirmed. 

GUY C. EVANS AND WIFE, CHARLOTTE S. EVANS, v, CHARLES O'H. 
HORNE AND WIFE, RENA C. HORNE. 

(Filed 16 October, 1946.) 
1. Dedication § 6- 

Where one purchases a lot with reference to a plat showing a street, 
which street is necessary to afford convenient ingress and egress to the 
lot, and the purchase is made prior to the effective date of G. S., 136-96 
( 8  March, 19213, the statute, by its express terms does not apply, and 
nonuser of such street for twenty years and the filing of a withdrawal of 
dedication is ineffective to terminate the easement of the purchaser or 
those claiming under him as against the dedicator o r  those claiming under 
him. 

2. Dedication 9 P- 

Where the owner of land subdivides and plats it into lots and streets, 
and sells and conveys the lots or any of them with reference to the plat, 
nothing else appearing, he thereby dedicates the streets, and all of them, to 
the use of the purchasers, and tho6.e claiming under them, and of the 
public. 

3. Dedication 8 6- 

The purchaser of a lot in a subdivision with reference to a plat showing 
streets acquires vested appurtenant rights therein which property rights 
cannot be destroyed by nonuser for twenty years and the filing of a 
declaration of withdrawal from dedication under G. S., 13898. 

APPEAL by defendants from Caw, J., a t  March Term, 1946, of PITT. 
Civil action to perpetually restrain defendants from '%losing, obstruct- 

ing or in any wise interfering with plaintiffs' use and enjoyment of" 
street adjacent to their property. 

These facts appear to be uncontroverted: 
In  the year 1898 C. T. Xumford, who owned a tract of land situate 

i n  the southern section of the Town of Greenville, Pi t t  County, North 
Carolina, subdirided same into blocks, lots and streets, and caused a 
plat of the subdivision to be prepared, and, after amendment thereto, 
to be registered in the year 1917 in the office of the register of deeds for 
said county. The blocks were designated alphabetically, the lots were 
numbered and the streets named. 
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As shown on the plat: 
(1)  Blocks A, B, C and D are located parallel and adjacent to, and 

west of the Atlantic Coast Line Railroad. 
(2) Among the streets are (a )  Albemarle Avenue, which is forty feet 

wide and runs i n  general north and south direction through Blocks A, 
B, C and D, with a tier of lots east of it, and west of the railroad right 
of way, and (b)  Carolina Street, which is forty feet wide and runs in  
general east and west direction south of Block B and north of Block C, 
intersecting with Albemarle Avenue and crossing the railroad right of 
way. 

(3)  Lots 19 and 20 in Block B, owned by plaintiffs, are in the tier of 
lots lying between Albemarle Avenue and the railroad right of way- 
and front on said avenue approximately 120 feet-lot No. 20 being on 
the northeast corner of the intersection of Albemarle Avenue and Caro- 
lina Street, and runs with the northern margin of Carolina Street east 
to the railroad right of way, approximately 132 feet, and lot No. 19  
lying immediately north of lot No. 20. 

(4) Lots 19, 20, 21 and 22 in Block C, owned by defendants, are also 
in  a tier of lots lying between Albemarle Avenue and the railroad right 
of way, and front on said street-lot No. 19 being on the southeast corner 
of the intersection of Albemarle Avenue and Carolina Street, and runs 
with the southern margin of Carolina Street to the east to railroad right 
of way, and lots 20, 21 and 22, in order, lying immediately south of lot 
No. 19. 

(5) Lots 19 and 20 in Block B were conveyed by C. T. Mumford and 
wife in  1914, and title thereto has passed by mesne conveyances to plain- 
tiffs, and lots 19, 20, 21 and 22 in Block C were conveyed by C. T. 
Mumford and wife in 1913, and title thereto has passed by mesne con- 
veyances to defendants-in each of which conveyances said lots were 
described with specific reference to  Albemarle Avenue and Carolina 
Street, as shown on the plat of the subdivision. 

(6)  Carolina Street has been opened to public use west of the east 
margin of its intersection with Albemarle Avenue, but the portion east of 
said east margin and lying between it and the railroad right of way has 
not been opened to public use, and a building has been erected on that 
portion of Carolina Street east of the railroad, and no crossing over the 
railroad on said street is open to public use. 

(7) I n  September, 1944, Mrs. J. Caroline Mumford, as widow of 
C. T. Mumford, who made the subdivision and originally conveyed the 
lots hereinabove described, together with certain other persons as heirs 
a t  law of C. T. Mumford, acting under provisions of G. S., 136-96, filed 
in  the office of the register of deeds of P i t t  County a declaration of with- 
drawal of that portion of Carolina Street lying between Albemarle 
Avenue and the railroad right of way, immediately adjacent to, and lying 
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between the said lots of plaintiffs on the north and the lots of defendants 
on the south, by which they contend title in fee simple to said portion of 
Carolina Street was vested in them; and thereupon they executed a deed 
therefor to feme defendant, sufficient in form to convey a fee simple title 
thereto. 

(8) Plaintiffs deny that the declaration of withdrawal had the legal 
effect of vesting in declarants title to said  ort ti on of Carolina Street, and 
deny that femi defendant acquired title thereto. 

Plaintiffs, in pertinent part, allege in their complaint that notwith- 
standing defendants have not acquired and could not legally acquire the 
exclusive right or title to any portion of said Carolina Street, they are 
now threatening to close the portion thereof described in the deed from 
Mrs. J. Caroline Mumford and others to feme defendant, and have placed 
obstructions thereon, thereby preventing the plaintiffs from the use of 
the street and thereby depriving them of the full and complete enjoyment 
and use of their property to which they are legally entitled. Upon these 
alIegations, in connection with the uncontroverted facts, plaintiffs pray 

, that defendants be perpetually restrained from closing, obstructing or in 
any wise interfering with their use of said portion of Carolina Street. 

Defendants, by way of further answer and defense, aver: (1) That by 
virtue of the deed from Mrs. J. Caroline Mumford and others to feme 
defendant, she is the owner in  fee simple and entitled to the possession 
of the land covered by said portion of Carolina Street, the locus in quo. 
(2) That the land described in said deed has never been o ~ e n e d  to the 
\ ,  

public as a street or used as a public thoroughfare, and was not used as 
a street or public thoroughfare for more than twenty years prior to 
31 October, 1944, and same was not used, nor was the use of i t  neces- 
sary as a means of ingress or egress to and from any property owned by 
the plaintiffs or those under whom they claim. And (3)  that such rights 
as accrued to plaintiffs and those under whom they claim title to lands in  
controversy, or any interest therein or easement thereon, accrued prior 
to 1921 and were not prosecuted within the time prescribed by statute, 
and plaintiffs and their predecessors in title are, therefore, barred and 
estopped to claim any interest in or title to the said lands, or easement 
over the same, and defendants plead said statute in  bar of plaintiffs' 
alleged cause of action. 

Temporary restraining order was continued to final hearing of the 
cause upon the merits. 

Upon the trial on the merits, the plaintiffs offered evidence substan- 
tially in conformity with the uncontroverted facts, hereinabove stated, 
and defendants, reserving exception to refusal of their motion for judg- 
ment as of nonsuit at  close of plaintiffs' evidence, offered evidence, and 
excepted to refusal of their motion for judgment as of nonsuit renewed 
at close of all the evidence. 
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The case was submitted to the jury upon these issues, which the jury 
answered as shown: 

"1. Was the strip of land designated as 'Carolina Street' on Plaintiffs' 
Exhibit A, between Albemarle Avenue and the right of way of the A.C.L. 
RR GO. ever opened and used by the public as a street, as alleged in the 
complaint ? Answer : No. 

"2. I s  the continued use of said strip of land necessary to afford con- 
venient ingress, egress and regress to the lot or parcel of land now owned 
by the plaintiffs as alleged? Answer: Yes. 

"3. IS plaintiffs' cause of action barred by the statute of limitations 
as provided in General Statutes, Section 136-96, as alleged in the An- 
swer? Answer: NO." 

Thereupon, the court entered judgment in which i t  is adjudged (1) 
"that the continued use of the strip of land known and designated on the 
map referred to in the pleadings as Carolina Street is necessary to afford 
convenient ingress, egress and regress to the lot or parcel of land now 
owned by the plaintiffs," and (2) that defendants, their heirs and as- 
signs, be forever restrained and enjoined from in any manner closing, 
obstructing, or in any wise interfering with the plaintiffs' continued use 
of said strip of land described in the first issue, known as Carolina 
Street. 

Defendants appeal therefrom, and assign error. 

J.  W.  H. Rober t s  for plaintif fs,  appellees. 
H a r d i n g  & Lee  and J .  A. Jones  for defendants ,  appellants.  

WINBORNE, J. The assignment of error mainly relied upon by appel- 
lants is to the refusal of their motions for judgment as of nonsuit aptly 
made in trial court. The position taken is that when those claiming 
under the dedicator, purportedly acting under the provisions of G. S., 
136-96, entitled "Roads or streets not used within twenty years after 
dedication deemed abandoned," filed a declaration withdrawing the por- 
tion of Carolina Street in controversy from public or private use to 
which theretofore it had been dedicated, had the effect of destroying all 
rights of plaintiffs in and to that portion of the street. This position 
is untenable in the light of the verdict on the second issue. The provi- 
sions of G. S., 136-96, as therein expressly stated, have "no application 
in any case where the continued use of any strip of land dedicated for 
street or highway purposes shall be necessary to afford ingress or egress 
to any lot or parcel of land sold and conveyed by the dedicator of such 
street or highway prior to 8 March, 1921," the effective date of the 
statute. Hence, the jury having found that the continued use of the 
strip of land in question is "necessary to afford convenient ingress, egress 
and regress to the lot or parcel of land now owned by the plaintiffs as 
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alleged" the provisions of the statute, G. S., 136-96, have no application, 
and the challenge to the ruling on the motions for judgment as of non- 
suit on this ground may not be sustained. 

Moreover, in the light of the holdings of this Court in the cases of 
Ins.  Co. v. Carolina Beach, 216 N.  C., 778, 7 S. E. (2d), 13, and Broocks 
v. ~Vuirhead,  223 N. C., 227, 25 S. E. (2d), 889, on the uncontroverted 
facts, plaintiffs would seem to be entitled to the relief demanded as a 
matter of law. 

I t  is a settled principle that if the owner of land, located within or 
without a city or town, has i t  subdivided and platted into lots and streets, 
and sells and conveys the lots or any of them with reference to the plat, 
nothing else appearing, he thereby dedicates the streets, and all of them, 
to the use of the purchasers, and those claiming under them, and of the 
public. This principle is set forth and applied in both Ins. Co. v. Caro- 
lina Beach, supra, and Broocks v. Muirhead, supra, where numerous 
other decisions of this Court are cited. 

I n  Ins. Co. v. Carolina Beach, supra, the dedicated boulevard in ques- 
tion was shown on original plat as being ninety-nine feet wide, and 
lots owned by defendant were purchased with reference to this map. 
Later an amended map was filed, showing the boulevard to be eighty feet 
in width. PIaintiffs claimed ownership of the nineteen feet not included 
in the boulevard as shown on latter map-and' relied upon certain acts of 
the General Assembly incorporating the town of Carolina Beach. I n  
reference thereto, this Court stated: "TO have deprived those who pur- 
chased lots with reference to the original map, and those claiming under 
them, of appurtenant rights in and to the streets, for the purpose of 
vesting such rights in  another merely for private use would run counter 
to provisions of the Constitution of North Carolina, Art. I, section 17, 
and to the 14th Amendment of the Constitution of the United States." 

And in Brooch  v. Muirhead, supra, the dedicated alley extended from 
one street to another, and feme plaintiff bought lots fronting on a cer- 
tain street and extending back to the alley. One end of this alley was 
opened to use by plaintiffs. But other end was not so opened, and 
defendants obtained deed therefor, and undertook to close it. This Court, 
after stating the general principle as to dedication of streets as herein- 
above stated, held as follows : "Applying these principles to the factual 
situation in hand, the first contention of defendants that the court erred 
in refusing to grant their motion for judgment as of nonsuit for that 
there is no allegation or proof of 'any special, particular, or peculiar 
injury of a substantial nature' to plaintiff by reason of acts of defendants 
of which complaint is made, is met by the holding of this Court in 
Zughes  v. Clark (134 K. C., 457, 46 S. E., 956), where i t  is declared 
that 'if the streets be obstructed there is created thereby a public nui- 
sance, and each purchaser can, by injunction or other proper proceed- 
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ings, have the nuisance abated, as there is in all such cases an irrebuttable 
presumption of law that any complaining purchaser of a lot or lots has 
suffered peculiar loss and injury.' 

"In this connection it must be borne in mind that plaintiff, Elsie E. 
Broocks, is not asserting rights enjoyed by the general public. She is 
asserting rights which were acquired when she purchased, and .by reason 
of her purchase of lot 19 in Block C with reference to the map of Enoll- 
crest subdivision. By such purchase she acquired the appurtenant right 
to use the 16 foot alleyway, and to have same kept open and freed of 
obstruction for her use. So far  as she, as a purchaser, is concerned, the 
dedication of the alleyway was complete, irrespective of whether i t  was 
opened and accepted by the governing body of the city for public use. I n  
such case an irrebuttable presumption of law arose that she 'has suffered 
peculiar loss and injury.' " 

I t  will be noted that the present action, in factual situation, is dis- 
tinguishable from the cases of Sheets v. Walsh, 217 N. c., 32, 6 S. E. 
(2d), 817, and Foster v. Atwater, ante, 472, 38 S. E. (2d), 316. 

Appellants further contend that the court erred in admitting evidence 
as to the reasonable uses to which plaintiffs intended to make of their 
lots. I n  the light of the holding of this Court on the main assignment 
of error as hereinabove stated, the intended use of the property is imma- 
terial to the decisive questions, and the admission of the evidence to 
which exceptions are taken, is harmless, particularly since plaintiffs are 
not seeking recovery of damages. 

Other assignments of error have been given due consideration, and are 
not sustained. 

No error. 

FIRST-CITIZENS BANK & TRUST COMPANY, A CORPORATION. TRUSTEE ; 
MAGGIE E. RASBERRY; ROBERT P. RASBERRY AND WIFE, MIL- 
DRED GREEN RASBERRY ; HOWELL P. RASBERRY AND WIFE, KINA 
WAY CREDLE RASBERRY; FRAXCIS P. RASBERRY AND WIFE, 
CLAIR RASBERRY; AND JOSEPH C. RASBERRY, JR., v. ROBERT P. 
RASBERRY, JR., AN INFANT SIXTEEN YEARS OF AGE; JANE RBSBERRY, 
AN INFANT THREE YEARS OF AGE; AND ANY AND ALL PERSONS NOT 
Now IN BEING, AND ANY AND Am PERSONS UNDER ANY DISABILITY, 
AND ANY AND ALL PERSONS WHOSE NAMES AND RESIDENCES ARE NOT 
KNOWN, WHO, BECAUSE O F  OR I N  ANY CONTINGENCY ~IAY, TO ANY 
DEGREE OR EXTENT BECOME INTERESTED IN THE LANDS IPI'VOLVED IN A N D  

FOR THE SALE OF WHICH THIS ACTION IS INSTITUTED, AND MATT H. 
ALLEN, GUARDIAN AD LITEM. 

(Filed 16 October, 1946.) 

1. Estates § 10: Trusts § 20- 
A petition by the trustee and the adult beneficiaries for authorization 

to sell a part of the realty of the trust estate to make assets to pay debts 
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in order to preserve and protect the bulk of the trust is addressed to the 
plenary equitable jurisdiction of the court. G. S., 41-11, authorizing sale 
only for the purposes of reinvestment o r  improvement applies to suits 
instituted by those having vested interests in lands and not as in the 
instant case to a suit by the trustee invoking the equitable jurisdiction 
of the court over trust estates, in which the trustee is the real petitioner 
notwithstanding the joinder of the adult beneficiaries. 

Courts of equity have general,-inherent, exclusive, supervisory jurisdic- 
tion over trusts and the administration thereof. In the exercise of that 
power they may authorize whatever is necessary to be done to preserve 
a trust from destruction. The prime consideration is the necessity for 
the preservation of the estate. 

3. Trusts 5 20- 
The trustee filed a petition, in which the adult beneficiaries joined, seek- 

ing authorization to sell a part of the realty of the trust estate to pay debts 
upon allegations that due to its heavy debt load the trust estate was in a 
precarious financial condition and that such sale would tend to preserve 
and protect the bulk of the estate. The minor contingent beneficiaries 
and those not in being were represented by a duly appointed guardian 
a d  litem. Held: The order of the court granting the petition upon s u p  
porting findings and conclusions made after a full hearing is within its 
equitable jurisdiction and is upheld. 

APPEAL by defendant guardian ad litem from Nimocks, J., a t  August 
Term, 1946, of PITT. 

On  25 October, 1940, Howell P. Rasberry owned large tracts of land 
i n  Lenoir, P i t t  and Jones Counties. On  that  date he executed a deed to 
the corporate plaintiff in which he  conveyed said land to the grantee in  
trust  for the uses therein stipulated. The deed included 4,500 acres, of 
which 2,250 are cleared, i n  P i t t  County. The trust became effective 
1 November, 1940, and is t o  continue during the lives of J. C. and Maggie 
Rasberry, parents of grantor, and for three years after the date of the 
death of the survivor. During the period of the trust the trustee is to 
have full management and control of the estate and is to disburse the 
profits, if any, as therein directed. 

A t  the time of the termination of the trust the trustee is directed to  
convey said property i n  equal shares to  the four sons of J. C. and Maggie 
Rasberry. There are certain provisos and limitations over which create 
contingent estates in the issue of each of said cestuis que trustenf and in 
the heirs of J. C. Rasberry, should all of said sons die without issue 
before the termination of the trust. 

I n  the summer of 1946 there was a tornado which damaged the build- 
ings on the trust property to the  extent of approximately $17,500. I n  
addition thereto the estate has indebtedness in  the amount of $130,145.35. 
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Furthermore, the holdings are too extensive to permit the profitable 
farming thereof. 

The trustee, being of the opinion that a reduction of said debt, the 
repair of the buildings damaged by the tornado, and the provision of 
funds with which to operate the estate is necessary for the proper preser- 
vation and protection of the trust estate, petitions for an order to make 
sale of the less desirable parts of said land located in  Pi t t  County to 
raise funds for said purposes. 

All the adult cestuis que t r u s t e d  join in the petition. Interested 
infants and other contingent beneficiaries are made parties defendant and 
are represented by a duly appointed guardian ad litem. 

When the cause came on to be heard in the court below the judge found 
the facts in  detail, including the following: 

"10. That all persons having a vested interest in the lands sought 
to  be sold in this action are parties plaintiff, and all other persons, 
including any and all persons not now in being, and any and all persons 
under any disability, and any and all persons whose'names and resi- 
dences are not known, who, because of or in  any contingency may, to any 
degree or extent, become interested i n  the lands involved in and for the 
sale of which this action is instituted are parties defendant, hare been 
duly served with process, and are in  court for all purposes, and this suit 
i s  properly constituted and has matured for'the rendition of judgment." 

"12. That the interests of all the parties require, and will be materially 
enhanced by, a sale of the tract of land hereinbefore described, for the 
sale of which this action was instituted, and such sale should be made 
i n  the fall of 1946. 

"13. That the real estate proposed to be sold is the least desirable 
to remain in the trust estate of all the real estate owned by the trust, and, 
therefore, it is more desirable to sell the said real estate than any other 
held by the trust. 

"14. That the interests of all the parties require, and will be mate- 
rially enhanced by the proceeds from the sale of said lands being paid 
into and becoming a part of the general trust estate, and particularly so 
because of the heavy indebtedness of said trust estate as set forth in the 
complaint, amounting on August 8,1946, to the sum of One Hundred and 
Thirty Thousand, One Hundred and Forty-three Dollars and Thirty-five 
Cents ($130,143.35), which indebtedness, unless reduced, mill endanger 
the safety of the entire trust estate, which, as near as could be ascer- 
tained on August 8, 1946, had a net worth of One Hundred and Seventy- 
nine Thousand, Five Hundred and Seventy-four Dollars and Twenty- 
seven Cents ($179,574.2?). That  proceeds f ~ o m  the sale of land is the 
only available method to reduce the indebtedness of said trust estate 
except the current income arising therefrom, which is insufficient to 
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protect the said trust estate. That a great portion of said indebtedness 
has been existing for more than two years." 

I t  thereupon entereii its order authorizing and directing the corporate 
plaintiff to  sell the land designated in  the petition a t  public auction and 
to report its proceedings to the court for confirmation or rejection of such 
sale or sales as may be reported. The defendant guardian ad l i t e m  
excepted and appealed. 

John,  G. D a w s o n  for p l n i n t i f s ,  appellees. 
F. E. Wal lace  for defendants ,  appellants.  

BARNHILL, J. The appellant concedes that the trust estate, due to 
its heavy debt load, is in  a precarious financial condition and that it 
would be to the advantage of the cestuis que  trus tent  to sell a part of the 
trust estate to raise funds with which to reduce the indebtedness and 
thus make the profitable operation of the farm land possible. He  admits 
that the contingent remaindermen are interested in all other lands held 
i n  trust in the ;ame way and to the same extent as they are interested in 
the land proposed to be sold; hence, the application of the proceeds of 
the property sale to the payment of debts would tend to preserve and 
lsrotect the bulk of the estate and thus inure to the benefit of the contin- 
gent remaindermen as well as the other beneficial owners. Even so, he 
contends the authority of the court to order the sale of land so as to 
convey the interest of contingent remaindermen and bar any future 
claim on their part  is limited to sales for rein~estment and improvement. 
I n  support of his position he cites and relies on G. S., 41-11. 

Were sale sought by those who have a ~ e s t e d  interest in land with 
contingent remainders over to persons who are not in being, this position 
would be sound. But such is not the case here. While the adult cestuis  
que t rus ten t  join as plaintiffs the corporate plaintiff, trustee, is the real 
petitioner. I t  is seeking a sale to raise funds for the preservation and 
protection of the trust estate. 

G. S., 41-11, is an enabling statute authorizing those who have a vested 
interest in land with contingent remainders over to persons not in being 
to petition for and procure the sale thereof for reinvestment. I t  does not 
limit the power of the court to sunervise the administration of trust 
estates and to enter such orders and decrees in respect thereto as circum- 
stances may require. Hence, on this record, it is not controlling. 

Courts of equity hare general, inherent, ~xclusive, supervisory juris- 
diction over trusts and the administration thereof. I n  the exercise of 
that power they may authorize whatever is necessary to be done to pre- 
serve a trust from destruction. The prime consideration is the necessity 
for the preservation of the estate. C u t t e r  v. T r u s t  Co., 213 N. C., 686, 
197 S. E., 542; Johnson  v. W a g n e r ,  219 N .  C., 235, 13 S. E. (2d), 419; 
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Dufy v. D u f y ,  221 N. C., 521, 20 S. E .  (2d), 835; Bond v. Tarboro. 
217 N. C., 289, 7 S. E. (2d), 617; P e ~ z i c k  v. Bank, 218 X. C., 686, 12 
S. E. (2d), 253; 21 C. J., 116; 19 Am. Jur., 152, et seq.; 54 Am. Jur., 
224; Re Stack, 97 A. L. R., 316; dnno. 97 A. L. R., 325. 

Equity may and will give relief against the provisions of the trust 
instrument to save the beneficiaries from want or to prevent the loss of 
the estate, arising from exigencies not contemplated by the party creating 
the trust, which, had they been anticipated would undoubtedly have been 
provided for. The court may in cases of emergency, for the preservation 
of the trust estate and the protection of the cesfuis ,  authorize and direct 
the trustee to do acts which under the terms of the trust agreement and 
under ordinary circumstances they would have no power to do. 54 Am. 
Jur., 227. "To protect the rights of the beneficiaries or cestui  que t m s t  
the court of equity will administer whatever i~elief may be appropriate." 
19 Am. Jur., 154. 

This inherent authority vested in a court of equity, in our opinion, 
unquestioizably includes the power to direct the sale of a part of the 
estate whenever it is made to appear that it is necessary to do so in order 
to preserve and safeguard the remainder for the benefit of the cestuis. 

The court below, after a full hearing, concluded that the proposed 
sale should be had; that the funds to be raised thereby are needed to 
preserve the estate from destruction; and that the sale would serve the 
best interests of all parties concerned. His conclusion is fully supported 
by the record. Hence the judgment below is 

Affirmed. 

MRS. HELEN COLT RAMSEY, FRANCIS RUSSELL COLT, J. SHERMAN 
RAMSEY, JR., MRS. FANNIE RUSSELL COLT, MRS. HELEN COLT 
RAMSEY, EXECUTRIX, AXD J. SHERMAN RAMSEY, JR., EXEGGTOR, V. 

MRS. MARION NEBEL AXD HUSBAND, WILLIAM NEBEL. 

(Filed 16 October, 1946.) 

1. Appeal and Error § 6c (1)- 
An exception to the "sereral rulings of the court as appear in the judg- 

ment signed by the court, and to the signing thereof" is a "broadside" 
exception as to all matters except the signing of the judgment, and prop 
erly presents for review only whether the judgment is supported by the 
facts found. 

2. Reference § 10- 
Upon appeal in a consent reference the Superior Court has the power 

to confirm the findings of the referee in whole or in part, to set aside the 
findings in  whole or in part and substitute other findings supported by the 
evidence. G. S.. 1-194. 
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3. Ejectment § 12: Estoppel 9 6c- 

Where the owner of a lot encroaches upon a strip of the adjacent lot and 
builds structures located partly thereon, the owner of the adjacent lot is 
not estopped by his silence and failure to object from asserting his title 
thereto in an action in  ejectment, and does not lose his title thereto until 
such adverse user has continued for the twenty years necessary to ripen 
title by adverse possession, G. S., 1-40, the user not being under color of 
title. 

APPEAL by defendants from Phillips, J., at April, 1946, Term of 
WATAUGA. 

This is a suit in ejectment between the owners of adjoining lots in the 
town of Blowing Rock. They derive their respective titles from a 
common source, and the controversy concerns a small strip of land along 
the common dividing line. " 

The complaint sets up, by metes and bounds, a description of the land 
claimed by plaintiffs, with the allegation that defendants are in the 
wrongful possession of a part thereof and have trespassed thereupon by 
structure of buildings and cutting therefrom valuable trees. The defend- - - 
ants answer, denying that they are in possession of, or have trespassed 
upon, any land belonging to plaintiffs, describing the land which they 
claim by metes and bounds ; and allege that they have been in "peaceable, 
continuous, open, notorious and adverse possession" of the land under 
color of title for more than seven years next prior to the commencement 
of the action and plead the seven-year statute, G. S., 1-38, in bar of 
recovery. They also allege that they and those under whom they claim 
have been in "peaceable, notorious, continuous and adverse possession of 
said lands under color of title for a period of more than twenty years 
next prior to the commencement of this action, which said statute of 
limitation is specifically pleaded in  bar." G. S., 1-40. 

They further allege that during the time defendants were building on 
the strip of land in controversy, the plaintiffs well knew it and did noth- 
ing to  put defendants on notice that the structure "should not be built 
where it was being built" and that as a matter of law, plaintiffs are 
therefore estopped to claim title to the land so occupied. 

There was an order of survey, which was made, and maps were filed. 
At Bpril Term, 1945, by consent of parties, an order was made refer- 

ring the controversy to Honorable Charles H. Hughes, Attorney at  Law, 
who duly heard the matter upon evidence and argument, and made and 
reported his findings of fact and conclusions of law. 

I n f ~ r  alia, plaintiffs' evidence tended to show that the encroachment 
by defendants on the land in controversy was deliberate and with full 
knowledge of plaintiffs' title. Testimony by the defendant Nebel was 
i n  contradiction of plaintiffs' testimony. I n  view of the conclusions 
reached in the decision, that evidence is not set out here in detail. 
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More particularly bearing upon the decision, the referee found as fact 
that the deed under which the defendants claim did not cover the dis- 
puted strip as designated in the court map, but that the true location of 
the dividing line was as claimed by plaintiffs. Within his finding of 
fact, there is stated that the first occupancy or work of any kind done on 
the disputed strip was subsequent to the purchase of the companion lot 
by Nebel Knitting Co., predecessor of defendants in title, in 1933; as to 
which fact there is now no dispute. The referee, however, found as a 
fact that the occupancy and possession of the strip in controversy by the 
defendants mas in good faith and without the protest of plaintiffs "until 
the new cottage was completed" and that the defendants were, therefore, 
the legal owners of the land. 

f n  his conclusions of law, the referee points out that defendants had 
been in  the actual and open adverse possession of the lands in dispute 
since the latter part of the year 1933, erecting stone walls thereupon, and 
a garage building, and maintaining a chicken lot, a flower garden and 
lawn, "without any protest or objections on the part of plaintiffs, and 
in  1941 and 1942 erected a cottage, a part of which was on the land in 
dispute"; and concludes that "by reason of such conduct the plaintiffs 
are now estopped to deny the right and title of defendants to the land in 
dispute"; and concludes that the defendants are the rightful holders of 
the title. 

Upon the filing of this report, the plaintiffs filed specific exceptions to 
the findings of fact other than those fixing the true dividing line between 
the litigants as contended for by plaintiffs and other matters, including 
the date of the Nebel occupancy; but including in such exceptions the 
finding that the Nebel occupancy was in good faith; and also excepted to 
the conclusion of law that plaintiffs were now estopped to deny the 
defendants' title to the land now in dispute and the conclusion that the 
title was now in the defendants. The defendants filed no exceptions, but 
made a motion to confirm the report as it stood, which motion was denied, 
and the defendants excepted. 

Passing upon this report and exceptions thereto at April Term, 1946, 
of Watauga Superior Court, and after hearing argument and considera- 
tion of the evidence and findings of fact and conclusions of lam, the court 
set aside the findings of fact and conclusions of law relating to the good 
faith of defendants, sustained all the exceptions to the findings of fact 
and conclusions of law in the referee's report, and made his own findings 
of fact and conclusions of law with respect to the exceptive matter; 
inter alia, finding that the encroachment upon the land in controversy 
was deliberate and not in good fai th;  and concluded that the plaintiffs 
were the owners and cntitled to the immediate possession of the lands. 
The report was confirmed as thus modified, and judgment was entered 
accordingly. 
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The defendants appealed, assigning as error the following: (1) The 
refusal of their motion for judgment confirming the referee's report; 
and (2) the several rulings of the court as appear in the judgment signed 
by the court and to the signing thereof. 

Tr i ve f t e  d Holshouser for plaintiffs, appellees. 
Louis H.  S m i t h  and Wade E. Brown for defendants, appellants. 

SE-~WELL, J. I t  is questionable whether the broadside nature of de- 
fendants' exception to the "rulings of the court as appears in the judg- 
ment signed by the court, and the signing thereof," even as somewhat 
expanded in the assignment of error, serves to bring before us, on this 
review, more than the form of the judgment to which objection is made. 
The exceptions do not point out any specific defect in the "rulings" or 
findings which might engage special attention of this Court-whether 
not supported by evidence, or in some particular beyond the power of 
the court, or otherwise legally objectionable. But treating the excep- 
tions with the greatest liberality in this respect, we do not find them 
meritorious. Findings of fact by the referee to which no exception was 
made by clefendants, and which were confirmed by the judge without 
alteration or substitution, including the location of the true line, want of 
coverage of the lands by defendants' deed, the date which the first occu- 
pancy b~ defendants began, array the deciding factors against the defend- 
ants and are sufficient to support the conclusions of law made by the 
court upon review. Whether material to this decision or otherwise, 
other findings of fact, differing from those found by the referee, were 
not without evidence to support them. I n  reviewing the referee's report, 
the judge acted within the scope of his powers under the statute, and 
within the rules laid down for its observance. G. S., 1-194; Williamson 
v. Spivey, 224 S. C., 311, 30 S. E. (2d), 46; Th igpen  v. T rus t  Co., 203 
N. C., 291, 293, 165 S. E., 714; Trus t  Co. v .  Lentz ,  196 N.  C., 398, 406, 
145 S. E.. 787; Thompson v. Smi th ,  156 N.  C., 345, 347, 72 S. E., 379. 

The main contention of the appellants, as developed here, is that the 
conduct of plaintiffs in not warning them that they were building on 
plaintiffs' land, or otherwise trespassing upon it, although plaintiffs had 
actual knox~-ledge and frequent observation of defendants' operations, now 
estop plaintiffs from asserting their claim, or denying title in defend- 
ants to the lands. 

Whaterer may have been plaintiffs' moral or legal duty in the matter- 
and we do not imply that there was any-its infraction could not result 
in  the loss to plaintiffs of their land. Carolina R. R. Co. v. iMcCaskill, 
94 X. C., 746; Boddie v. Bond, 154 N.  C., 359, 70 S. E., 730; Holmes 
v. Crolcell, 73 N.  C., 613; E x u m  v. Cogdell, 74 N. C., 139; Mason v. 
Wil l iams,  66 N.  C., 564; Melvin v. Bullard, 52 N.  C., 33. I t  is to be 
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observed that although plaintiffs' deed was not a t  the time on record, the 
defendants might have assured themselves of proper respect for their 
neighbors' boundary by a survey of their own deed. 

The statutes fix the time within which the owner of the true title must 
take action against those committing acts implying a claim of ownership, 
either under color of title or by adverse possession-G. S., 1-38, G. S., 
1-40-and this cannot be abridged on the theory advanced by the appel- 
lants. 

I t  having been found on competent evidence that the disputed strip is 
on plaintiffs' side of the dividing line and without any color of title 
thereto by the defendants, and that defendants have not occupied the 
same or committed other acts adverse to plaintiffs' possessioil prior to 
1933, whereas perfection of title by adverse possession takes at least 
twenty years, and since it is admitted the parties hold under a common 
title, the judgment of the court was proper and will be sustained. 

Other exceptions are without merit. 
We find no error, and the judgment is 
Affirmed. 

THELMA H. BUTLER v. G. G. BUTLER. 

(Filed 16 October, J946.) 
Divorce § 1 s  

The power of the court to allow support and counsel fees pendente lite 
to the wife in her suit against the husband for di\-orce or  for alimony 
without divorce is not within the absolute discretion of the court, and 
generally the court must make an allowance and its discretion is confined 
to consideration of the necessities of the wife on the one hand and the 
means of the husband oil the other, unless there are statutory grounds 
for denial o r  unless plaintiff, in law, has no case. 

Same- 
A prior separation agreement between the parties which prorides for 

the payment by the husband of subsistence to the wife does not preclude 
the wife's right to an allowance of subsistence pendente l i f e  in her suit 
for alimony without divorce under G. S., 60-16, since the wife is entitled to 
have the payments for  her subsistence secured by a court order. 

APPEAL by plaintiff and defendant from Bone, J., 18 Xay, 1946, in 
Chambers. From NASH. 

The plaintiff sued her husband for alimony and support under G. S., 
50-18, quid vide. She alleges i11 her complaint specific acts of cruelty, 
including beating, a t  the hands of her husband, threats against her life, 
and conduct which rendered her condition intolerable and life burden- 
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some, and which made i t  necessary for her health and safety that she 
leave the domicile of her husband and seek safety elsewhere. I t  is fur- 
ther alleged that defendant thereafter was convicted of an assault upon 
her with a deadly weapon and sentenced to a prison term, which sentence 
was suspended and defendant placed on probation upon condition that he 
support her and a child of the marriage; and that in  compliance with 
the terms of the probation, he has contributed $85 per month to the 
support of herself and child every month, save one, since he was placed 
on probation. which she admits has been adequate to maintain them 
while they resided with her mother. 

She allege6 further that she owns no property sufficient to sustain 
herself and son. that she is in ill health, and unable to earn a livelihood. 

She further alleges that defendant has notified her that at the expira- 
tion of two years from the date of their separation he will not contribute 
anything for the support of herself and child; and has declared his 
purpose at that time to obtain a divorce from her on the grounds of two 
years separation. 

The defendant denies material allegations of the complaint, and for a 
further defense sets up a separation agreement, alleged to have been 
made between himself and the plaintiff 1 May, 1944, which is made an 
exhibit to the answer. The agreement is in writing,. properly signed and 
acknowledged, and the notary certifies that it is not mjurious to the wife. 

After making provision for release of any right which either spouse 
may hare in the other's separate property, now owned or thereafter 
acquired, the agreement contains the following provision pertinent to 
the appeal and decision : 

"The said husband shall pay to the said wife for the support and 
maintenance of herself and their said child, and for the education of said 
child, $37.50 on this 1st day of May, 1944, and $37.50 on the 15th day of 
May, 1944. and a like amount on the first and fifteenth days of June, 
July, August, September, and October, 1944, and $42.50 on the 1st day 
of Xorember, 1944, and $42.50 on the fifteenth day of November, 
1944, and a like amount on the first and fifteenth days of each cal- 
endar month thereafter during the minority of said Robert Allen 
Butler: when said Robert Allen Butler has attained his majority or 
otherwise becomes self-supporting, that an agreement shall be made 
between the parties hereto for the payment by said husband to said wife 
a fair  and reasonable amount for her support and maintenance, the 
amount to be determined by the income of the said husband (or his 
earning ability), and the then respective financial needs of said husband 
and wife. Each party hereto reserves the right to appeal to the Resident 
Judge of the Second Judicial District of North Carolina for a revision in 
the amount to be paid to the said wife, either for the joint support and 
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maintenance of the said wife and the said Robert Allen Butler, or solely 
for the support and maintenance of said wife." 

Incidental to the noted provisions is paragraph 10, as follo~vs: 
"Nothing herein contained shall be construed as limiting or restricting 

the right and privilege of either of the parties hereto to seek and obtain 
for any just and legal cause a dissolution of their marriage, provided 
only that the covenants and agreements herein contained with respect 
to  the custody, support, maintenance and education of the child of the 
parties hereto, and with respect to the support and maintenance of said 
wife. shall continue and remain in full force and effect in so far as the 

hereto, and each of them, has the right and power to contract and 
agree as relates thereto." 

Pending a hearing on the merits, the plaintiff petitioned for an allow- 
ance of support penden t e  l i t e  and attorney's fees, and the motion was 
heard upon notice by Judge Bone at Chambers, 18 Xay, 1946, and the 
following order was made in the premises : 

"Upon the hearing, i t  appears to the Court and the Court finds as facts 
that on or about April 23, 1944, the defendant committed an assault 
upon the plaintiff which resulted in his indictment and conviction in the 
Superior Court of Nash County at  the May Term, 1944; that on May 1, 
1944, plaintiff and defendant entered into a separation agreement, a true 
copy of which is attached to the answer of the defendant; that it is not 
contended by the plaintiff that said separation agreement is for any 
reason invalid. nor is i t  coxtended that the same has not been conlnlied 
with by the defendant, but, on the contrary, it is admitted by the pla&ltiff 
that defendant is now making the payments of money provided for in 
said separation agreement; that defendant has expressed to plaintiff his 
intention to obtain an absolute dirorce at  the end of two years from the 
date of their separation and has made statements causing plaintiff to 
anticipate and fear that defendant will not comply with saic! separation 
agreement after obtaining a divorce; that the anlounts which are now 
being paid to plaintiff by defendant are adequate for the support of 
plaintiff and the child of the marriage, and no contention is made by 
plaintiff that such sums are inadequate. 

"The Court is of the opinion that plaintiff is not entitled, pending the 
trial of the issues, to an order awarding her any sum for nlaintenance 
and support of herself and the child of the marriage, but the Court finds 
that there are serious questions of law involred in this action, that plain- 
tiff is without funds with which to pay counsel fees and that plaintiff is 
entitled to have an order requiring defendant to pay to her counsel 
reasonable fees, which are hereby fixed by the Court at $100. 

"Now, therefore, it is by the Court ORDERED, ADJUDGED AKD DECREED 
that plaintiff's application for maintenance and support p e n d e n f e  l i t e  be, 
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and the same is hereby denied, but the defendant is ordered to pay to 
Wilkinson and King, attorneys for plaintiff, the sum of $100 as counsel 
fees, $50 of which shall be paid on or before June  1, 1946, and the re- 
mainder on or before July 1, 1946." 

From this order both plaintiff and defendant appealed-the plaintiff 
from denial of temporary support and the defendant from the allowance 
of counsel fees. 

Wilkinson & Ring for plaintiff. 
Cooky $ May for defendant. 

SEAWELL, J. The allowance of support and counsel fees pendente lite 
i n  a suit by the wife against the husband for divorce or alimony without 
divorce is, in certain aspects, within the discretion of the court. 17 Am. 
Jur., 531. I t  is not, however, an  absolute discretion to be exercised at  
the nleasure of the court and unreviewable. I t  is to be exercised within 
certain limits and with respect to factual conditions which are control- 
ling. Morris v. Morris, 89 N. C., 109; Moore v. Moore, 130 N .  C., 333, 
44 S. E., 943; Barker v. Barker, 136 N. C., 316, 48 S. E., 733. Gener- 
ally speaking (and excluding statutory grounds for denial), allowance 
of support to an indigent wife while prosecuting a meritorious suit 
against her husband under G. S., 50-16, for alimony without divorce- 
and in similar actions here and elsewhere-is so strongly entrenched in - "  
practice as to be considered an established legal right. Miller v. Niller, 
75 N. C., 70; Oliver v. Oliver, 219 N .  C., 299, 13 S. E. (2d), 549. I n  
such case discretion is confined to consideration of the necessities of the 
wife on the one hand, and the means of the husband on the other. But 
to warrant such allowance the court is permitted and expected to look 
into the merits of the action, and would not be justified in allowing 
subsistence and counsel fees where the plaintiff, in  law, has no case. 
Brooks v. Brooks, ante, 280; Nc2Vanus v. 1lfcll4'ams, 191 N .  C., 740, 133 
S. E., 9 ;  Horton v. Horton, 186 N .  C., 332, 119 S. E., 490. 

The Court is of opinion that the jurisdiction of the court invoked 
under G. S., 50-16, is not, barred by the separation agreement pleaded, 
and that within the frame of her present action, the plaintiff may seek 
such relief as she may be entitled to have. 

I t  appears that the wife is without property or resources of her own, 
is in ill health and unable to earn a living. I n  so far  as the jurisdiction 
of that court is concerned, the husband might have quit the payments at 
any time he saw fit. She was entitled to the security of a court order. 
Incidentally, i t  may be said that this intended security is, doubtless, the 
raison d'etre of the statutes themselves. 
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For  the reasons stated, on plaintiff's appeal the case must be remanded 
for proceeding in  accordance with this opinion; on defendant's appeal the 
judgment is affirmed. 

On plaintiff's appeal, 
Error and remanded. 
On defendant's appeal, 
Affirmed. 

E. E. BELL ET AL. V. HARRY B. CHADWICK ET AL. 

(Filed 16 October, 1946.) 

1. Evidence § 42f: Seals 5 % 

Where defendant admits in his answer the paragraph of the complaint 
alleging that defendant had executed notes o r  bonds as set out therein, 
showing the printed word "seal" in brackets at the end of the line opposite 
defendant's signature, the admission is that defendant executed instru- 
ments under seal and defendant is bound by the admission introduced in 
evidence by plaintiff. 

2. Evidence § 39: Seals 5 % 

Where the execution of instruments under seal is established by defend- 
ant's admission, his testimony that he did not adopt o r  intend to adopt, 
as his seal, the printed word "seal" appearing in brackets at the end of 
the line opposite his signature, is properly excluded as par01 testimony 
tending to w r y ,  modify, or contradict the terms of a written instrument. 

3. Limitation of Actions 4a- 

An action upon an instrument under seal is not barred until the expira- 
tion of ten years from its date of maturity. 

APPEAL by defendants, Harry B. Chadwick and wife, from C a w ,  J., 
a t  May Term, 1946, of CRAVEN. 

Civil action to recover on promissory notes or bonds and to foreclose 
deed of trust given to secure their payment. 

It is alleged in paragraph three of the complaint that on 3 December, 
1929, the defendant, Harry B. Chadwick, then unmarried, executed and 
delivered to plaintiffs, E .  E. Bell and J. K. Warren, six promissory notes 
or bonds in  the aggregate sum of $2,608.40 (severally listed as bonds and 
showing maturity dates from one to five years after date of making), "all 
. . . identical in language" (so far as presently material), as follows : 

New Bern, N. C., December 3, 1929. 
"On or before . . . after date, I promise to pay to the order of E. E. 

Bell and J. E. Warren . . . with interest after maturity . . . expressly 
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waiving any protest . . . Secured by Deed of Trust of even date here- 
with. For  value received. 

"Due . . . 
HAREY B. CHADWICK (Seal)" 

I n  the answer of defendants, the allegations of paragraph three of the 
complaint are admitted. The defendants further plead, however, that 
the notes in  suit were not under seal, and were therefore barred by the 
three-year statute of limitations. 

This action was instituted 30 August, 1940. 
At  the time of trial, the death of J. K. Warren was suggested, and his 

administratrix came in as party plaintiff and duly adopted the complaint. 
I n  support of the defendants' plea, Harry B. Chadwick offered to 

testify as follows: "At the time I executed these notes i t  was not my 
intention to adopt the seal thereon as my seal. This word 'seal' didn't 
imply any special meaning at all to me. I didn't know what it meant at  
all. I f  Griffin or Warren knew they didn't call my attention t o  it. 
That  is a printed 'seal' on the notes. I was then 29 years old. That is 
m y  signature on the notes. I never adopted the printed word 'seal' as 
m y  seal." 

This evidence was excluded, and its exclusion constitutes the sole 
exception for consideration on the appeal. 

From verdict and judgment for plaintiffs, the defendants appeal. 

R. E. Whitehurst and W .  B. R. Guion for plaintiffs, appellees. 
R. A. Xunn and H. P. Whitehurst for defendants, appellants. 

STACY, C. J. As stated above, the only question presented for deci- 
sion is the competency of Chadwick's proffered testimony that in execut- 
ing the notes or bonds in  suit, he did not adopt, or intend to adopt, as his 
seal, the printed word "Seal" appearing in brackets at  the end of the line 
opposite his signature. Williams v. Turner, 208 N.  C., 202, 179 S. E., 
806; Allsbrook v. Walston, 212 N.  C., 225, 193 S. E., 151; Cur& v. 
Currin, 219 N .  C., 815,15 S. E. (2d), 279; Baird v. Reynolds, 99 N.  C., 
469, 6 S. E., 377; Yarborough v. Monday, 14 N.  C., 420. See, also, 
Supply Co. v. Windley, 176 N. C., 18, 96 S. E., 664. 

Initially, i t  should be observed the defendant admitted, in answering 
the 3rd paragraph of the complaint-and this admission was offered in 
evidence-that he executed the several notes or bonds in suit, "all identi- 
cal in language," and each bearing the word '(Seal" opposite his signa- 
ture. The allegation and admission establish the word "Seal" as a part 
of each instrument. They are therefore immune from amendment, 
modification, or contradiction by parol. Ins. Co. v. Wells, ante, 574; 
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Coleman c. Whisnant, ante, 258; Ins. CO. v. iMorehead, 209 N.  C., 174, 
IS3 S. E., 606; Bank v. Dardine, 207 N.  C., 509, 177 S. E., 635; Stans- 
bury's N. C. Evidence, sec. 253. 

When it is admitted, as it is here, that the defendant signed or exe- 
cuted several instruments under seal, he is bound by his admission. Davis 
v. Crump, 219 N.  C., 625, 14 S. E. (2d), 666; Peanut Co. v. Lucas, 206 
N. C., 922, 175 S. E., 176; State ex rel. Lee v. -Ifartin, 191 S. C., 401, 
132 S. E., 14; Weston v. Typewm'ter Co., 183 N.  C., 1, 110 S. E., 581; 
Jones c. R. R., 176 N.  C., 260, 97 S. E., 48; Stansbury's 'N. C. Evidence, 
see. 177. I t  is true, the notes or bonds in suit contain no in testiw~onium 
clause, neTertheless they are alleged to be notes or bonds under seal, and 
this is admitted. 11 C. J. S., 404. Hence, in the instant case, the 
proffered testimony of the defendant Chadwick that he did not adopt, 
or intend to adopt, as his seal, the word "Seal" appearing in brackets at 
the end of the line opposite his signature, was properly excluded under 
the rule mhich prohibits the introduction of parol testimony to vary, 
modify, or contradict the terms of a written instrument. Etheridge v. 
Palin, 72 S. C., 213. The rule is, that "parol evidence will not be heard 
to contradict, add to, take from or in any way vary the terms of a con- 
tract put in writing . . . for the reason that the parties, when they 
reduce their contract to writing, are presumed to have inserted in it all 
the provisions by which they intended to be bound." Ray  v. BZackwell, 
94 N.  C., 10. 3 s  against the recollection of the parties, whose memories 
may fail them, the written word abides. Walker v. Venters, 148 N .  C., 
388, 62 S. E., 510. 

Appellees further suggest Chadmick's proffered testimony was properly 
excluded under the "dead man's" statute, G. S., 8-51, as it concerns a 
personal transaction or communication between the witness and J. K. 
Warren, deceased. However this may be, we think the proffered testi- 
mony was correctly excluded on other grounds. 

I t  is conceded that if the notes or bonds in suit be under seal, the 
ten-year statute of limitations applies, and the action is not barred; while 
if they be not under seal, the three-year statute of limitations applies, 
and the action is barred. The notes or bonds were executed 3 December, 
1929, and matured one each year for five successire years after date of 
making. The present action was instituted 30 August, 1940. 

KO error has been made to appear; consequently the verdict and judg- 
ment will be upheld. 

Ko error. 
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STATE v. H. M. BOWEN. 

(Filed 16 October, 1946.) 

1. Criminal Law 3 4 0 1 ~  

Where a defendant lives within six or seven miles of a town and fre- 
quently visits the municipality, a witness may properly testify as to his 
general reputation "around in" the town community, the phrase being 
sufficient to include the surrounding rural region. 

2. Criminal Law § 27- 

The court will take judicial notice of the size and location of a munici- 
pality of the State. 

3. Automobiles § 30d- 

In  a prosecution for operating a motor vehicle while under the influence 
of intoxicants a charge that the burden is on the State to prove beyond 
reasonable doubt that defendant while operating the vehicle was under 
the influence of a sufficient quantity of intoxicants to make him lose the 
normal control of his mental and physical faculties and cause those facul- 
ties to be "materially" impaired, is held not to constitute reversible error, 
although the use of "appreciably" impaired is preferable. 

APPEAL by defendant from Carr, J., at  S p r i l  Term, 1946, of PITT. 
Criminal prosecution instituted in  recorder's court of P i t t  County 

upon a warrant  charging tha t  defendant "did unlawfully and willfully 
operate a motor vehicle on the public highway of Kor th  Carolina while 
under the influence of alcoholic beverages or narcotic drugs, etc.," heard 
in  Superior Court of P i t t  County upon appeal thereto from judgment of 
recorder's court on verdict of guilty. 

Verdict i n  Superior Court : Guilty. 
Judgment : Pronounced. 
Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General Mcilfullan and Assistant Attorneys-General Brufon, 
Rhodes, and Moody for the State. 

Sam 0. Wortlzington for defendant, appellant. 

WINBORNE, J. Appellant stresses for error i n  the main two assign- 
ments : 

The first arising in  this manner:  A witness for the State was asked 
the question: "Do you know the general reputation of Bowen around in  
the Farmville community 2" to which he replied, "Yes, sir." Whereupon, 
to  question interposed by counsel for  defendant, the witness replied that  
defendant does not live in  Farmville. But  upon further questioning by 
the solicitor and by the court, the witness testified tha t  defendant goes to 
Farmville quite often; that  he lives about six or seven miles from there; 
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and that he comes there about two or three times a week, "I guess." 
Upon this the court ruled that that is a part of the community. And to 
the further question by the solicitor as to what is defendant's character 
and reputation, the witness replied: "Well, with the exception of Mr. 
Bowen drinking some, his character is good, but he does have the reputa- 
tion of drinking." Defendant excepts to denial of his motion to strike 
the answer. 

I n  this State the testimony of "a character witness is confined to the 
general reputation of the person whose character is attacked, or sup- 
ported, in the community in which he lives--depending upon what the 
witness has heard or learned as to the general opinion of his standing 
in  the community." 8. v. Steen, 185 K. C., 768, 117 S. E., 793, and 
cases cited. I n  the light of this rule of evidence, defendant contends 
that the proper foundation was not laid to qualify the witness to testify 
as to his character, since he, the defendant, did not live in Farmville, 
and the professed knowledge of the witness related to the character of 
defendant "around in the Farmville community." However, no excep- 
tion is taken to the ruling of the court that the Farmville community 
included the place where defendant lives. But, if there had been, we 
think the word "around in  the community" is comprehensive enough to 
include the neighboring rural region in which defendant lives. The 
Court will take judicial notice of size and location of the town of Farm- 
ville. See Clark v. City  of Greenville, 221 N.  C., 255, 20 S. E .  (2d), 56; 
Nallard 2;. Housing Authority, 221 N.  C., 334, 20 S. E. (2d), 281. 

Hence, there is no error in refusing to strike the answer of the wit- 
ness. 

The second relates to this portion of the charge of the court: 
"It is not necessary for the State to satisfy the jury beyond a reason- 

able doubt that the defendant was drunk, but i t  is necessary that the jury 
be satisfied beyond a reasonable doubt, the burden being upon the State 
to so satisfy them, that while the defendant was driving a motor vehicle 
on the public highway he had in his system a sufficient quantity of some 
kind of intoxicant to make him lose the normal control of his mental 
and physical faculties and cause those faculties to be materially im- 
paired." 

While the language of this portion of the charge is not identical with 
that in the opinion by Denny, J., in S. 71. Carroll, ante, 237, 37 S.  E. 
(2d), 688, it is substantially the same. The chief difference is that here 
the court used the clause "to be materially impaired," whereas in the 
Carroll case, supra, the words were '(appreciable impairment." Web- 
ster says "appreciable" means "large or material enough to be recognized 
or estimated; perceptible; as an appreciable quantity"; and that "mate- 
rially" means "in an important regard or degree; substantially." While 
the language of the rule in the Carroll case, supra, is preferred, we fail 
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to see i n  t h a t  used in t h e  present case sufficient difference in meaning f o r  
the rule given in t h e  Carroll case, supra, to have been misunderstood b y  
t h e  jury. Hence, t h e  assignment may not  be  sustained. 

Other  assignments have been given due consideration, and  are found  
t o  be without  merit. 

In  t h e  judgment below, we find 
No error. 

STATE v. LEE EDGAR BIGGERSTAFF. 

(Filed 16 October, 1946.) 

1. Automobiles § 30d- 
In  this prosecution for driving a motor vehicle while under the influence 

of intoxicants, a n  instruction that  the defendant was under the influence 
of intoxicants if he had drunk a sufficient amount to make him think or 
act differently than he would otherwise have done, regardless of the 
amount, and that he was "under the influence" if his mind and muscles 
did not normally co-ordinate or if he was abnormal in any degree from 
intoxicants, i s  held without error. 

2. Criminal Law § 78c- 
I n  order to preserve the right to review, exceptions must be aptly noted 

in the record and brought forward, numbered and grouped, and assigned 
a s  error a t  the end of the case either before or after the judge's signature. 
Rule of practice in Supreme Court No. 19. 

3. Same: Criminal Law § 79- 
Argument set forth in the brief which is not based upon a n  exception 

duly noted in the record is  unavailing. 

4. Oriminal Law § 53d- 
Where the court aptly instructs the jury that the jury is to take i t s  

recollection of the evidence and not the court's, the court is not required 
to  again warn the jury on this aspect in recapitulating the evidence in  the 
absence of a request so to do. 

5. Criminal Law § 53k- 
An exception to the charge based upon the manner of delivery and 

arrangement in stating the contentions of the parties is without merit 
when there is  no exception to its correctness in stating the law. 

6. Cciminal Law § 531- 
I f  more complete instructions in stating the contentions of the parties 

a r e  desired appellant must aptly tender request therefor. 

7. Criminal Law 5 78e (1)- 
An assignment of error on the ground that  the charge "failed to state 

in  a plain and correct manner the eridence given and to explain the law 
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arising thereon" is a broadside attack upon the charge and will not be 
considered. 

APPEAL by defendant from Phillips, J., at February Term, 1946, of 
BURKE. 

The defendant was tried on a bill of indictment charging that Lee 
Edgar Biggerstaff "did unlawfully and wilfully operate an automobile 
upon the public highways of Burke County while then and there being 
under the influence of intoxicating liquors, or narcotic drugs," and a 
verdict of "guilty as charged in  the bill of indictment" was returned, 
whereupon the defendant was sentenced to be "confined in  the common 
jail of Burke County and assigned to work on the roads . . . for a period 
of six months," to which judgment the defendant excepted and appealed 
to the Supreme Court, assigning errors. 

Attorney-General N c M u l l a n  and Assistant Attorneys-General Bruton,  
Rhodes, and .Moody for the State .  

0. L. I l o r t o n  for defendant, appellant. 

SCHEKCK, J. The first assignment of error set out in appellant's brief 
relates to an instruction in the charge which purports to give a definition 
as to what constitutes "under the influence of intoxicants," as follows: 
"Our Court has said that a person is 'under the influence7 within the 
meaning of the statute where his mind and muscles do not normally co- 
ordinate or where he is abnormal to any degree, from intoxication. I n  
a prosecution under this statute our Court has said this: On the instruc- 
tion that the defendant was under the influence of intoxicating liquors, 
if he had drunk enough to make him act or think differently than he 
would have acted or thought if he had not drunk any, regardless of the 
amount he drank; that is what our Court has said about it." While the 
instruction assailed is not far, if at  all, variant in effect with the defini- 
tion approved in S. 7 ; .  Carroll, ante, 237, and, we think, is a substantial 
compliance with the approved charge and therefore constitutes no error, 
still the assignment of error is untenable for the reason that the appel- 
lant has failed to take advantage of the error he contends was committed 
by noting an exception in the record and grouping and separately num- 
bering the assignment of error as required by the rules of this Court. 

Rule 19, Rules of the Supreme Court, provides that all exceptions 
relied on shall be grouped and separately numbered immediately before 
or after the signature to the case on appeal, and exceptions not thus set 
out will be deemed to be abandoned, and this Court has held that its 
rules must be strictly adhered to. Owens v. Hines ,  178 N. C., 325, and 
cases there cited, 100 S. E., 617. 
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This Court has also held that its rule is not complied with by showing 
in  the record the various exceptions numbered, and there is no assign- 
ment of error at  the end of the case either before or after the judge's 
signature. Jones v. Atlantic Coast Line Railroad Co., 153 N .  C., 419, 
69 S. E., 427. 

I n  this connection attention is called to the fact that neither was an 
exception taken to the portion of the charge assailed nor was any excep- 
tion brought forward as an assignment of error as required by the afdre- 
said rule. Furthermore, the fact that the defendant discussed the correct- 
ness of this charge in  his brief will not bring the question of the correct- 
ness of this charge before this Court for consideration, because questions 
discussed in the brief only will not be considered on appeal. On this 
question, in the case of S. ?;. Britt, 225 N. C., 364, 367, this Court said: 
"The appellant does argue in his brief that the trial court failed to 'state 
in  a plain and correct manner the evidence given in the case and declare 
and explain the law arising thereon,' as required by G. S., 1-180, but 
there is no exception in the record based on such failure on the part of 
the court, to comply with the statute. An argument unsupported by 
exception is as ineffective as an exception without argument or citation 
of authority." 

The next assignments of error discussed in the appellant's brief relate 
to exceptions 2, 3, and 4. The dtfendant argues that the court erred in 
that i t  did not recite correctly the testimony of both the witnesses for the 
State and for the defendant, and that such action on its part was preju- 
dicial and militated against the defendant in his case before the jury. 
Under these exceptions, the defendant also complains that the court did 
not properly warn the jury that if their recollection of the testimony 
differed from its that they should take their own recollection thereof and 
be guided thereby. The court did warn the jury that they should be 
guided by their recollection as to all of the evidence, and the court is not 
required so to do in  recapitulating the evidence, and in the absence of 
a request SO to do, the charge is free from error. 8. v. Harris, 213 S. C., 
648, 197 S. E., 156. 

The next assignments of error discussed in appellant's brief relate to 
exceptions 5, 6, 7 ,  8, 9, 10 and 11, taken to the statement of the conten- 
tions of the State as made in the charge. -4n exception to the charge 
based upon the manner of delirery and an arrangement in stating the 
contentions of the parties, without exception to its correctness in stating 
the lam, d l  not be sustained. S. v. Buffkin, 209 N. C., 117, 183 S. E., 
543. I f  more complete instructions in  stating the contentions were 
desired they should have been requested by th2 appellant. S. v. Hendricks, 
207 N. C., 873, 158 S. E., 557; S. v. Wade, 169 X. C., 306, 84 S. E., $68. 

The final assignment of error, No. 12, is discussed in the appellant's 
brief and contains the following language: "The Court failed to state 
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in  a plain and correct manner the evidence given and to declare and 
explain the law arising thereon . . ." The exception is i n  the nature of 
a broadside attack upon the charge as a whole and for that  reason the 
Supreme Court will not consider it. S. v. Hicks, 130 N. C., 705, 41  
S. E., 803; S. v. Wade, supra, and cases there cited. 

The appellant having failed to  show error, the judgment below must 
be sustained. 

N o  error. 

ROGER A. JENNINGS v. MOREHEAD CITY, A MUNICIPAL CORPORATION. 

(Filed 16 October, 1946.) 

1. Limitation of Actions 8 15- 
Defendant's allegations that plaintiff's cause of action on bond coupons 

had accrued more than ten years prior to the institution of the action and 
was barred under the provisions of G. S., 1-46, is a sufficient pleading of 
statute of limitations, although no specific reference is made to the par- 
ticular sections of the statute applicable. G. s. ,  1-47 (2) ; G. S., 1-56. 

2. Limitation of Actions §§ 16, 18- 
Where defendant sufficiently pleads the statute of limitations the burden 

is upon plaintiff to show that his action was commenced within the time 
permitted by the statute, and upon his failure to do so, nonsuit is proper. 

3. Limitation of Actions 5 6c- * 
Where bond coupons are negotiable in form and payable to the bearer, 

and have been detached from the bonds and the bonds sold, the statute of 
limitations begins to run against each of them from their respective dates 
of maturity, and in such instance a contention that the conpons were 
incident to the principal obligation of the bond and tvere valid during 
the life of the bond is untenable. 

APPEAL by plaintiff from Carr, J., a t  J u n e  Term, 1946, of CARTERET. 
Affirmed. 

This was a n  action t o  recover on certain coupons which had been 
originally at.tached to  municipal bonds issued by the defendant Morehead 
City. 

These coupons, 30 in  number, dated 1925, were due and payable April 
and October, 1932, and April, 1933. The  bonds to which these coupons 
had been originally attached were No. 39, maturi ty date October, 1934; 
Nos. 43, 44 and 45, maturi ty date October, 1935; Nos. 49, 50 and 51, 
maturi ty date October, 1936; and Nos. 55, 56 and 57, maturi ty date 
October, 1937. 

Defendant pleaded the ten-year statute of limitations as a bar to recov- 
ery  on these coupons, alleging "that the plaintiff's claims have matured 
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more than ten years nest prior to the time of commencement of this 
action and are therefore barred under the provisions of section 1-46 of 
the General Statutes of North Carolina, and which bar this defendant 
pleads against the right of plaintiff to recover." 

Plaintiff testified he became the owner of the coupons sued on in 1932 ; 
that he at one time owned the bonds to which they had been attached 
and had sold them. I t  further appeared that in  1934 or 1935 the defend- 
ant Morehead City, finding itself unable by ordinary processes to dis- 
charge its obligation evidenced by its bonds, undertook to refinance its 
bonded indebtedness by calling in its outstanding bonds and issuing in 
substitution other bonds which it was able to finance; that this plan with 
the aid of a bondholders' committee and the Local Government Commis- 
sion was successfully consummated in 1938, and the original bonds were 
surrendered and canceled; that at  the time plaintiff had notice of the 
plan of defendant to refinance its obligation but declined to allow his 
coupons to be included, and demanded payment in full or credit on a 
street assessment, which was refused. 

This action was begun 14 January, 1946. 
At  the conclusion of plaintiff's evidence, motion for judgment of 

nonsuit was allowed, and plaintiff appealed. 

W. R. Dalton for p l a i n t i f ,  appellant.  
H a m i l t o n  d? McNeilZ and J. F. D z ~ n c n n  for defendant ,  appellee. 

DEVIX, J. The judgment of nonsuit entered below was based on the 
ground that plaintiff's evidence showed the action was barred by the ten- 
year statute of limitations. Two questions are presented by the appeal: 
(1 )  Has defendant sufficiently alleged the bar of the statute of limita- 
tions? (2)  I f  so, is action on the coupons offered in evidence barred by 
the statute ? 

1. While the defendant in pleading the ten-year statute of limitations 
as a bar to plaintiff's action refers to section 1-46 of the General Statutes, 
i t  will be noted that this section is the general statute relative to the 
periods prescribed for the commencement of actions other than for the 
recovery of real property, "as set forth in  this article,'' and immediately 
following is the specific provision prescribing the period of ten years 
with respect to an action upon a sealed instrument, and the statute pre- 
scribing the period of ten years after the cause of action has accrued 
within which an action for relief not otherwise provided for must be 
commenced. G. S., 1-47 (2) ; G. S., 1-56. 

We think the defendant has sufficiently pleaded that plaintiff's cause 
of action accrued more than ten years before the commencement of his 
action, and that his action is barred by the statute of limitations. 
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2. The statute of limitations having been sufficiently pleaded, the 
burden of proof was upon the plaintiff to show that his action was com- 
menced within the time permitted by the statute. Sprinkle v. Sprinkle, 
159 N .  C., 81, 74 S. E., 739. This he has failed to do, and defendant's 
motion for judgment of nonsuit was properly allowed. 

The coupons sued on were negotiable in form, payable to bearer 
1 April and 1 October, 1932 and 1933, and the statute of limitations 
began to run against them from their respective dates of maturity. 
Upon nonpayment at  maturity of each coupon the holder had a complete 
cause of action. A m y  v. Dubuque, 98 U.  S., 470 ; Roskkonong v. Burton, 
104 U. S., 668; Threadgill v. Commissioners, 116 N.  C., 616, 21 S. E., 
425; Broadfoot 11. Fayetteville, 124 N.  C., 478 (494) ; Hidalgo County 
v. Jackson, 119 F. (2d), 108; State v. Rorabeck, 108 P. (2d), 601; 
Dickerson v. Railroad Co., 103 N.  J .  L., 175; 62 A. L. R., 210 (Annota- 
tion) ; McIntosh, 148. 

The plaintiff's contention that the coupons, having been originally 
attached to municipal bonds and representing interest obligations thereon, 
were incident to the principal obligation of the bond and were valid 
during the life of the bond, is untenable on this record. According to the 
plaintiff's evidence the bonds to which the coupons in suit were origi- 
nally attached were sold by the plaintiff and these bonds mere subse- 
quently surrendered and canceled. The coupons sued on mere presumably 
detached and retained by the plaintiff when the bonds were sold. They 
became separate and distinct obligations due and payable in April and 
October, 1932, and April, 1933, and were barred after the lapse of ten 
years from those dates. The case of Rnight v. Braswell, 70 N. C., 709, 
cited by plaintiff, related to the interest charge "payable annually" 
incorporated in the body of a note. The obiter reference to coupons was 
based on two decisions of the Supreme Court of the United States which 
were later distinguished in A m y  v. Dubuque, supra. The ruling below 
mas in accord with well considered decisions in this and other juris- 
dictions. 

The judgment of nonsuit is 
Affirmed. 

STATE r. ROBERT L. NASH. 

(Filed 16 October, 1946.) 
Criminal Law § Sob-- 

Where a defendant convicted of a capital felony fails to file case on 
appeal in the Superior Court or give appeal bond as fixed, the motion of 
the Attorney-General to docket and dismiss, made after expiration of the 
time agreed for  perfecting the appeal, will be allowed after an inspection 
of the record proper fails to disclose error. 
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;?IOTIO~\T by State to docket case, affirm judgment, and dismiss appeal. 

Attorney-General illc,Vullan and Assistant Aftorney-General J loody 
for the State. 

STACY, C. J. At the May Term, 1946, Wake Superior Court, before 
Grady, Emergency Judge, the defendant herein, Robert L. Xash, was 
tried upon indictment charging him with the murder of one Margie 
Parker, which resulted in conviction of murder in the first degree and 
sentence of death as the law commands on such conviction. G. S., 14-17. 

From the judgment thus entered, the defendant gave notice of appeal 
to the Supreme Court and was allowed 60 days to make up and serve his 
statement of case on appeal, and the solicitor was allowed 30 days there- 
after to prepare and serve exceptions or countercase. Appeal bond was 
fixed a t  $50. The record fails to show that any was given. 

The Clerk certifies that no case on appeal has been filed in his office; 
that "the time allowed . . . for filing same has expired" ; and that "the 
Clerk has inquired of counsel for the defendant and has been informed 
by him that he does not intend to perfect the appeal." The motion of the 
Attorney-General to docket and dismiss is supported by the record, and 
must be allowed. 8. v. Watson ,  208 S. C., 70, 179 S. E., 455. 

No error appears on the face of the record proper. S. 7.. .Morrow, 
220 N .  C., 441, 17 S. E. (2d), 507; S. c. Broolcs, 224 S. C., 627, 31 
S. E. (2d), 754. 

Judgment affirmed. Appeal dismissed. 

(Fi led  30 October, 19-16.) 
1. Pleadings s 13- 

A demnrrer tests the  siiffkiei~cy of thp complaint, liberally constrnrd,  
to  allege fact-  constitutii1,g a c a n w  of a c t i o ~ ~ .  admitt ing f o r  this purpose 
t h r  t ru th  of the  allrgntioni of fnct. and the  d rmur re r  will he orerrnlerl 
mile-s the pleading i s  fatally rlefecti~e.  G. S . 1-151. 

2. Partnership $j§ 2, 9b- 
Allegations t o  t he  rffect t ha t  prior to thc  sale of t he  par tnership  assets 

by one par tner  to the  other i t  was  agreed t h a t  the  coiiteniplatrd sale 
slioiild h a r e  no effect upon c ~ r t a i i l  accounts ~ r h i c h  had been charged off 
t he  ac t i r e  par tnership  records a s  ~ r o r t l i l e ~ s  o r  donbtful fo r  i~ l comr  t a x  
pnrpnses, and t h a t  t he  snit1 charged oft' i t rms should be t h e  indiridlial 
property of the  par tnr rs .  nrc' held snffirirnt to admit of proof t h a t  h g  
agreement said assets became the  i l i d i r i t l~~a l  1)roperty of the  par tners  prior 
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to the sale and therefore were not partnershil~ nssets transferred by the 
bill of sale. 

3. Partnership § 9b: Reformation of Instruments § 7- 

-lllegations to the effect that in negotiations for the sale of partnership 
assets by one partner to the other it was agreed that the bill of sale should 
not include certain accounts which had been marked off the active records 
of the p~rtnership as worthless or doubtful, and that defendant partner 
undertook to draw up the bill of sale to effectuate this agreement, with 
prayer for reformation of the bill of sale so as to make it conform to  the 
true agreement bet\veen the parties if it did not, as a matter of law, 
exclude such accounts from the transfer, ure held sufficient to support a11 
issue of mutual mistake as basis of reformation of the bill of sale. 

APPEAL by plaintiff from Thompson, J., at June Civil Term, 1946, of 
LENOIR. 

Civil action for an accounting by defendant for collections of "charged 
off accounts" of partnership of The Cash Supply Store, withdrawn from 
partnership assets for individual benefit of the partners, plaintiff and 
defendant, heard and dismissed upon demurrer ore tenus. 

Plaintiff, in his complaint, sets forth two causes of action upon these 
basic facts, summarily stated : 

1. That on or about 1 October, 1924, The Cash Supply Store, a part- 
nership composed of plaintiff, defendant and one David E. Worthington, 
general partners, for the purpose of engaging in time-supply business- 
selling livestock, fertilizers and general farm supplies on a time basis 
with security in the form of crop liens, chattel mortgages, real estate 
mortgages, and deeds of trust as well as personal security, which part- 
nership continued until 1 January, 1938, when plaintiff and defend- 
ant  acquired the interest of David E. Worthington in the partnership 
assets, and also in all items which had theretofore been charged off the 
active partnership records in the manner hereinafter set out; and there- 
after plaintiff and defendant, as general and equal partners, continued to 
do business under the same partnership name until the sale by plaintiff 
to defendant hereinafter set forth. 

2. That the business of the partnership reached considerable propor- 
tions, approximately $200,000 per year, and it was found appropriate 
and necessary for income tax purposes to charge off and eliminate from 
active partnership records worthless and doubtful accounts against cus- 
tomers which had accumulated in the conduct of the partnership, upon 
which collections were made from time to time; and at the time of the 
sale by plaintiff to defendant hereinafter set forth there remained uncol- 
lected approximately $50,000, face value, of the accounts so charged off 
as worthless or doubtful. 

3. That on 1 December, 1942, in consideration of a stipulated sum in 
cash and conveyances of certain real estate owned by the partnership, 
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plaintiff sold and conveyed to defendant all the interest of plaintiff in 
the other assets of the partnership in whatever form same might be held 
by the partnership and as shown on its active partnership records, but 
not including the uncollected charged off items hereinbefore mentioned, 
and the agreement in respect to such sale was reduced to writing and 
executed by plaintiff and his wife, a copy of which being attached to and 
made a part  of the complaint as "Plaintiff's Exhibit 8." This agree- 
ment covered : 

"1. All cash on hand belonging to said partnership, with the excep- 
tion of the agreed and stipulated amount to be received by the said L. C. 
Ferrell in  the division of said partnership assets. And as said amount 
is being concurrently paid with the execution and delivery of this inden- 
ture, the parties have agreed that it is unnecessary to here state the 
amount of cash so transferred. 

"2. All notes and bonds, whether secured or unsecured, held by the 
said' copartnership trading as Cash Supply Store. 

''3. All open accounts, secured and unsecured, and all other evidences 
of indebtedness held by the said copartnership trading as Cash Supply 
Store. 

"4. All indebtedness, of every kind, character and description, owing 
to the Cash Supply Store, irrespective of whether the same may be evi- 
denced by any paper writing, account, or not, together with' all benefits, 
rights and powers with respect to any of the indebtedness, evidenced or 
unevidenced, intended to be transferred by this indenture." 

Upon these basic facts, plhintiff alleges, as the first cause of action in 
his complaint, briefly stated, (1) That when the accounts charged off 
and removed from the books of account of the partnership and no longer 
appeared therein and were withdrawn from the stated assets of the 
partnership, such charged off assets, for whatever they might then or 
thereafter be worth, became, as a matter of law, the property of the 
partners in their individual capacities and no longer constituted any 
part of the partnership assets, and the undivided moiety in same passed 
to defendant by reason of the aforesaid sale by plaintiff to defendant; 
( 2 )  but that if it be held as a matter of law that the paper writing, of 
which plaintiff's Exhibit 9 is a copy, does cover and embrace the charged 
off items not shown on the active partnership records, the holding would 
be contrary to agreement between the parties, and in such event the effect 
of such holding would be inequitable and unjust to plaintiff, and he 
would be entitled to a modification and reformation of same to conform 
to the actual agreement between the parties so as to exclude therefrom 
any interest of plaintiff in such charged off items, and plaintiff, there- 
fore, asks, under such conditions, for such amendment and reformation. 
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And, upon same basic facts, allogea, as the second cause of 
action in  his complaint, briefly stated : 

1. That  defendant proposed that  one partner should sell his interest 
i n  the assets appearing on the active books and records of the partnership 
for certain sum of cash and convevances of certain real estate. and that 
the  other partner should take all of the remaining assets appearing on 
the active books and records of the partnership, and the balance of the 
partnership real estate; and tha t  his, plaintiff's, agreement to sell w i s  
t x ~ o n  the e x ~ r e s s  condition that  the charged off items were not to be 

u 

treated as a par t  of the partnership assets; and that  thereupon defendant 
stated that  he mould have appropriate papers prepared to carry out the 
agreement in respect to such sale which had been reached between them 
as aforesaid, and the papers, including plaintiff's Exhibit A, were pre- 
pared and executed. 

2. But that  if it  be held as a matter of lam that  the paper writing of 
which "Plaintiff's Exhibit A" is a copy, purports to cover and embrace 
the charged off items not shown on the active partnership records, the 
holding would be contrary to the true and express agreement in respect 
thereto, and in such eaent, the effect of such holdinn mould be ineauitable " 
and unjust to plaintiff, and he would be entitled to  modification and 
reformation of the paper writing so as to conform to the actual and true 
agreement between the parties and so as to exclude entirely any interest 
of plaintiff in such charged off items which do not appear upon the active 
records of the partnership operations a t  the time of the execution of said 
paper writing; and, plaintiff, therefore, asks, under such condition, for 
such amendment and reformation. 

Plaintiff. i n  reply filed to answer of defendant, reiterates allegations 
in substantial accord with the foregoing, and adds, among other similar 
allegations, "that irrespective of the issue of law raised by plaintiff's 
first cause of action it had been specifically agreed between the plaintiff 
and the defendant that  the sale by one of them to the other, then under 
consideration, should have no effect upon the charged off items and that 
no consideration from one of them to the other either for value or for- 
bearance was to  be given or received and that said charged off items 
were and  odd continue to be the individual property of plaintiff and 
defendant, were not partnership assets and such status would be un- 
affected by the bill of sale to be executed by cne of them to  the other." 

Plaintiff also prayed that  a receiver be appointed, which was done. 
Defendant, in answer filed, controverts the allegations of the plaintiff. 
Thereafter, when the case came on for trial and, after the pleadings 

were read, defendant interposed demurrer ore tenus to each of the two 
causes of action alleged by plaintiff. The  court, being of opinion .that 
as a matter of law the charged off accounts of the Cash Supply Store, 
"referred to and sued upon in  the plaintiff's first cause of action, xiyere 
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partnership assets and assigned and conveyed to the defendant in the 
contract,'! plaintiff's Exhibit A, and, that, therefore, plaintiff has failed 
to allege facts sufficient to constitute a good cause of action against 
defendant on said first cause of action, sustained the demurrer thereto. 
And the court thereupon, and in accordance therewith, sustained the 
demurrer to second cause of action. Judgment mas accordingly entered, 
and further racating the order of receivership. 

Plaintiff appeals therefrom to Supreme Court and assigns error. 

Al len  LE' Al len ,  S u t t o n  & Greene, and  W .  Fmnk T a y l o r  for p l a i n t i f ,  
appel lnn f .  

1Th;frrZ:er S. J e f r e s s ,  E. R. W o o f e n ,  and F. E. Wal lace  for de fendan t ,  
appeller.  

WIXBORSE. J. appellant challenges the action of the court below in 
sustaining demurrer ore t enus  to each of his alleged causes of action. 
This brings into focus the pleadings, complaint and reply, filed by plain- 
tiff, and raises the question as to whether the facts alleged are sufficient 
to comtitute causes of action. 

"The office of demurrer is to test the sufficiency of the pleadings, 
admitting. for the purpose, the truth of allegatiom of facts contained 
therein, and ordinarily relevant inferences of fact necessarily deducible 
therefrom are also admitted, but the principle does not extend to admis- 
sions of conclusions or inferences of law." S f a c y ,  C. J., in Ball inger  u. 
T h o n l n s ,  195 S. C., 517, 142 S. E., 761. See also S m i t h  v. S m i t h ,  225 
S. C., 169. 34 S. E. (2d), 148, and cases cited. 

The statute. G. S., 1-151, as applied in decisions of this Court, requires 
that the pleading be liberally construed, with a view to substantial jus- 
tice between the parties, and every reasonable intendment must be in  
favor of the pleader. The pleading must be fatally defective before it 
mill be rejected as insufficient. Leach  v. Page ,  211 X. C., 622, 191 S. E., 
349; Penrce T .  P r i v e f f e ,  213 N. C., 501, 196 S. E., 843. See also 
S a n d l i n  r .  I'crncey, 224 N .  C., 519, 31 S. E. (2d), 532. 

Applging these principles to the pleadings under consideration on this 
appeal. we are of opinion that the facts alleged are sufficient to state 
causes of action. I n  so holding it is not necessary to decide the question 
of l a w  ac to  whether items of account charged off and taken out of the 
actire hooks of account of the partnership, then cease to be partnership 
asset.., and become the individual property of the partners, and we make 
no decision. But the facts alleged are sufficient (1) to admit of proof 
that by agreement of the parties the charged off items were expressly 
segregated from other assets of the partnership, and became individual 
property before the sale by plaintiff to defendant, and were not to be 
inclndeci in the subsequent bill of sale, and (2) to support an issue of 
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m u t u a l  mistake as basis fo r  reformation of t h e  bill of sale in accordance 
w i t h  t h e  allegations of t h e  complaint. T h i s  is  sufficient t o  meet the  
test of demurrer.  

Hence, we hold t h a t  there is error  in sustaining t h e  demurrer  o r e  fenus 
to  both causes of action. Whether  plaintiff be able t o  prove his allega- 
tions, remains f o r  another  day. H e  is entitled t o  the opportunity. 

T h e  judgment  below is 
Reversed. 

MATTIE M. HICKS, INFART, BY HER NEXT FRIESD, JAMES IT. MITCHELL, 
v. HOME SECURITY LIFE INSURANCE COMPAST. 

(Filed 30 October, 1946.) 
1. Insurance 5 31c- 

Stipulations in a policy of life insurance that insurer should not be 
deemed to have knowledge of any prior policy issued by i t  on the life of 
insured unless a waiver thereof is endorsed on the po l ic~ ,  and that issu- 
ance of the policy should not be deemed a waiver of the provision for 
forfeiture for prior insurance, are ineffectual to preclude a waiver of the 
forfeiture provision upon a proper showing. 

B. Insurance 5 13c- 
Waiver of a forfeiture provision in a policy of ins~irance is predicated 

on knowledge on the part of the insurer of the pertinent facts, and conduct 
thereafter inconsistent with an intention to enforce the condition. 

8. Insurance 5 31c- 
The issuance of a second policy, or the continued collection and receipt 

of premiums thereon, with knowledge on the part of the insurer that 
insured has another prior policy of the company in force on his life, thus 
inducing insured to believe the second policy is valid, constitutes n waiver 
o r  an estoppel precluding insurer from asserting a forfeiture provision of 
the second policy on the ground of the existence of the prior policy. and 
this result obtains regardless of whether the false statement in the appli- 
cation in regard to prior insurance was innocently or fraudulently made. 

Forfeiture of a policy for misrepresentation is not a penalty imposed 
upon insured for making a false statement, but is based on the principle 
that  insurer has been misled by the misrepresentation to its damage, and 
insurer will be held to have waived forfeiture where, nfter acquiring 
knowledge of the facts, he fails to cancel the policy or forego further 
collection of premiums. 

5. Insurance 8 31b (1)- 
A representation that applicant is  not protected by prior itlsurance 

issued by insurer is material, and when the statement is false, insurer is 
entitled to avoid the second policy unless insurer waives the forfeiture 
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prorision. regardless of whether the misrepresentation is innocently or 
fraudulently made. 

6. Insurance s 37- 
An issue as to the knowledge of insurer's soliciting agent, submitted 

upon the theory that such knowledge was imputed to insurer and consti- 
tuted a waiver of a forfeiture provision of the policy, is correctly sub- 
mitted and is not objectionable because within itself it does not com- 
pletely determine the controversy, when the other issues submitted in 
connection therewith are sufficient for this purpose. 

7. Insurance § 31c- 
Waiver of forfeiture provision in a life policy is a mixed question of 

lam and fact, and when the facts are determined the question becomes one 
of lan-. 

8. Insurance § 37- 

Where insurer, in an action on a life policy, makes formal tender of 
premi~lms collected by it from date of issuance of policy to the death of 
insured, and the verdict of the jury establishes knowledge of insurer con- 
stituting a waiver of the forfeiture relied on by insurer as a defense, the 
facts before the court are sufficient to support its judgment awarding 
recovery on the policy. 

APPEAL by defendant from C a w ,  J., at May Term, 1946, of CRAVEN. 
The plaintiff brought her action through a next friend to recover on 

a policy of insurance on the life of her father in  which she is beneficiary. 
The policy was issued 10 January, 1944, in the sum of $500. I t  COP 

tains the following provision : 
''3rd. Limitations. This policy shall be void if there be in force on 

the life of the Insured a policy or policies previously issued by this 
Company unless the number of such prior policy or policies is endorsed 
hereon with a waiver permitting such policy or policies signed by the 
President, the Secretary or an ,4ssistant Secretary, i t  being expressly 
agreed that the Company shall not in  the absence of such endorsement 
be assumed or held to know or to have known of the existence of such 
prior policy or policies and that the issuance of this policy shall not be 
deemed a waiver of such last mentioned conditions." 

9 t  the time of the issue of this policy, there was in existence a policy 
on the life of the insured in which his wife, Bertha Hicks, is named as 
beneficiary, which policy was issued 16 September, 1940, and was con- 
cededly in force. The policy in controversy does not have the endorse- 
ment provided for in  the article above quoted. I n  the application for 
the second policy occurs the direction: "17. I f  now insured in the Com- 
pany give Policy No ..........., Prem ..........., Amt ...........," to which Hicks 
responded "No." 

The plaintiff's evidence discloses that at  the time Hicks took out the 
second policy, he told the agent, Mr. Capps, from whom it was procured, 
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tha t  there was another policy on his life in this company in which his 
estranged, and later divorced, wife was beneficiary, and a&ed him to 
have it canceled, which he promised to do. There mas eridence by the 
defendant to the contrary, but in view of the jury rerdict, the facts are 
t o  be taken a s  established. 

The defendant continued to collect premiums upon both policies down 
to the death of the insured. 

Hicks died 11 February, 1945. The defendant declined to pay the 
policy, relying upon the above cited condition, and, after action had been 
begun, tendered a return of premiums paid thereupon in the sum of 
$23.50. 

Xumerous objections were taken to the admission of evidence, x-hich 
we do not find it necessary to note except as stated in the opinion. 

The defendant, in apt  time, made demurrers to the evidence and moved 
for  judgment as of nonsuit, which demurrers and motion; were 01-erruled 
and exception noted by the defendant. 

The verdict was favorable to plaintiff, and from the ellsuing judgment 
thereupon the defendant appealed, assigning as errors matter3 COT-ered by 
his exceptions. 

C'hrirles L. A b e r n e f h y ,  Jr . ,  for  p l a i n t i f ,  appellee.  
R. E. W h i f e h z i r s t  and  George B. R i d d l e ,  Jr. ,  for d e f e i z d u n f ,  nppel lant .  

SESTVELL, J. d careful study of the exceptions appearing 111 the rec- 
ord leads to the conclusion that  they do not disclose r e ~ e r s i b l ~  error. We 
direct our attention to that  phase of the case which is regarrle(1 a< more 
important to the disposal of the appeal. 

The case properly hinges upon the question of mairer:  The the r  the 
facts and circumstances of record, constituting the history of t h ~  dealings 
between the parties, the conduct of the insurer toward the in;ured, and 
i ts  attitude toward the policy i t  issued, works a waiver of the coldition 
which purports t o  render i t  void if a t  the time of its issue there is in 
force a previously issued policy on the life of the insured in the same 
company unless a properly signed waiver of the condition i; endowed on 
the policy. 

Involved with this question is the stipulation that  i n  the abence  of 
such endorsement, the company shall not be assumed or held to know of 
the existence of such prior policy, "and that  the issue of thi.; policy shall 
not  be deemed a waiver of such last mentioned conditions." If  the 
conduct of the defendant was such as to mislead the insured a i d  induce 
in  him a belief that  he was protected by a valid policy n.hile he con- 
tinued to pay the premiums-that the condition imposed in the policy 
had been waived-and this can be established agreeably to the rulei: of 
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evidence and standards of practice prevailing in  our courts, we have 
no doubt that  the stipulation, intended to foreclose the plea of waiver 
altogether by binding the insured against the existing facts upon which 
i t  arises, would likewise, and for strong reasons of public policy, become 
ineffectual. 

Waiver of the forfeiture provision in a policy of insurance is predi- 
cated on knorledge on the part  of the insurer of the pertinent facts and 
conduct thereafter inconsistent with an intention to enforce the condi- 
tion. I11 C'oile tl. C'om. Travelers, 161 S. C., 104, 76 S .  E., 622, quoted 
in Paul T .  Ins .  C'o., 183 S. C., 159, 162, and in Arrington v. Ins .  Co., 
193 N .  C., 3-14, it is said:  "-4 course of action on the part of the insur- 
ance company 71-hich leads the party insured honestly to believe that  by 
conforming thereto a forfeiture of his policy will not be incurred, fol- 
lowed bp due conformity on his part, will estop the company from insist- 
ing  upon the forfeiture, though it might be claimed under the express 
letter of the contract." Ins .  C'o. v. Eggleston, 26 C. S., 577; Ins .  Co. v. 
S o r t o n ,  96 T. S.. 234. 

The majority of decided cases adopt the view that  where the insurer 
is affected with knowledge of the exiqtence of the prior policy, either the 
issue of the second policy or the continued acceptance, with such knoml- 
edge, of premiums paicl thereupon, will work an estoppel or constitute a 
waiver of the condition. Xel l ick  c. Metropolitan L. Ins .  CO., 84 N .  J .  L., 
437, 87 A, 7 5  (affirmed in  85 K. J. L., 727, 91 d., 1070) ; Western  & 
S. L. Lifc Itls. Po. ?I. Oppenheinzer (1907)) 31 Xy. L. Rep., 1049, 104 
S. W., 721 ;  XcG'nire v. Honze L. Ins .  Co., 94 Pa .  Super. Ct., 457; 
A-ntioncrl L i f e  cC. dcc i .  Ins .  Co. v. House (1937)) 104 Ind.  dpp. ,  403, 
9 N. E. (2d) ,  133;  Lanigan v. Prudential Ins .  C'o., 18  N .  Y .  S., 287; 
C l a y  1%. L i b e r f y  Incl~ts fr inl  L. Ins .  Co. (La.), 157 So., 838; W i l l s  v. 
L i b e r f y  I~cd~rsfriccl L. Ins .  Co. (1935-La. -\pp.), 159 So., 141;  At las  
T. 11.letropolitun L .  I H ~ .  Co., 181 N. Y .  S., 363. What we regard as the 
best considered cases also hold that, notwithstanding the stipulation to the 
contrary, knowledge of the prior existing policy may be inferred from 
the  fact that both policies are iqsued by the same cornpail? and upon the 
same life. Some cases hold that  knowledge to the agent soliciting the 
insurance or recei7-ing the application d l  not be imputed to the insurer 
unless the information is given to an  agent clothed with authority to  
make the ~i -a i rer .  The contrary view has been adopted in this State. 
P o l l e f f e  1. .  .-lrcident Associntion, 107 N. C.. 240, 12  S.  E., 370; S. c., 
110 S. C.. 3;;; Dibbrell 7*. Ins .  Co., 110 S. C., 193, 14  S. E., 783; 
H o r f o n  1. .  I ~ r c .  C'o., 122 S. C., 498, 29 8. E., 944; Short  c. Ins .  Co., 194 
K. C., 6-19. 650. 140 S. E., 302 ; Xcirsh 1'. Ins .  C'o., 199 N .  C., 341, 154 
S. E.. 313; Lolcqhinghouse e. Ins .  Co., 200 N.  C., 434, 436, 157 S. E., 
131 ;  M o h l r r  1 .  I I I ~ .  Co., 205 N.  C., 692, 172 S. E., 204; C o x  1%. Assz~rance 
floe., 209 1. C'., 778 ,  185 S. E., 671; Heil ig v. Ins .  Co., 222 X. C., 231. 
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233, 22 S. E. (2d), 429. The issue of the second policy, or the continued 
collection and receipt of premiums thereupon with such knowledge, 
whereby the insured is induced to believe he is ~rotected bv valid insur- 
ance will constitute a waiver of the statement in the application, ~rhether 
innocently or falsely made, that there was no prior insurance on his life 
i n  the company. Monahan, v. Mutual L. Ins. Co., 103 Md., 145, 63 d., 
211; Clay v. Liberty Industrial Ins. Co., supra. 

Forfeiture of right under the policy is not imposed as a penalty for 
making a false statement, which the insurer may invoke at his pleasure 
a t  any time, regardless of its own antecedent conduct. I t  is based on 
the principle that the insurer has been misled to its damage. The insurer 
is not misled when it knows the facts; and when that knowleclge exists 
or is acquired, it becomes the right and the duty of the insurer either 
to cancel the policy or forego further collection of pren~iunm Failure 
to do either will operate as a waiver. I n  the instant case, nothing else 
appearing, the representation is material, of course, as affecting the risk 
which the insurer is willing to take, and, whether innocentlv or fraudu- 
lently made, would, at  th;instance of the insurer, avoid h e  contract. 
Assurance Society v. Ashby, 215 N .  C., 280, 1 S. E. (2d), 830. ( I n  the 
Ashby case, supra, the misrepresentation was in regard to the health of 
the applicant, a matter which was neither presumptively nor actually 
within the knowledge of the insurer.) But here something else does 
appear-as in all caies of waiver or estoppel-and that is, theknowledge 
of the company that the facts are contrary to the representation. 

I n  most cases the representation is practically indistinguishable as a 
separate factor in a discussion of the subject and is uniformly treated as 
subiect to waiver. 

The equities of fair dealing will not permit an insurer knowiilgly to 
collect premiums on a void policy, thereby inducing the holder to believe 
he is protected by valid insurance. While the premiums are punctually 
paid and cheerfully received, conditions may intervene which d l  render 
i t  impossible to procure any other insurance. One of those conditions 
is death. 

At the risk of consuming valuable space, we venture to quote from 
some of the cited cases : 

I n  Clay v. Liberty Industrial Ins. CO., supra, i t  was said: ('The in- 
surer is presumed to be cognizant of its own records. It collected pre- 
miums for fifty weeks without attempting to cancel the policy upon the 
ground of the prior issue of another policy, and cannot now be allowed 
to deny validity of the policy upon that ground.'' 

I n  Wills v. Liberty Industrial Ins. CO., supra,, it is said with regard 
to the insurer: "Having accepted these premiums on the second policy, 
with full notice of the existence of the first, thev cannot avoid their obli- , " 
pations under it upon the defense advanced herein. (The acceptance by 
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an insurance company with knowledge of facts authorizing a forfeiture 
or avoidance of the policy, of premiums or assessments which were in no 
degree earned at the time of such forfeiture or avoidance, constitutes a - 
waiver thereof.' " 

I n  Xonrrlznn t3. X u f u a l  L. Ins .  Co., supru, it is said : "If the company, 
to cerre it. own purposes, saw fit to adopt an imperfect and incomplete 
system of recording its policies, whereby its books failed to show what, 
if prudently and methodically kept, they would have revealed with re- 
spect to the nanles of the insured, it certainly should not be permitted to 
set up its own ignorance resulting from its own negligence, as a valid 
reason for the nonapplication of the doctrine of waiver." 

Pointedly refusil?g to give effect to a stipulation, substantially identi- 
cal with that presented on this appeal, that no knowledge of the existence 
of the prior policy should be imputed to the company by the issuance 
of the second, it is said in J!lcCuire c. H o m e  L. Ins .  Co., slrpra: "We 
hold that an insurance company will not be permitted to accept pre- 
miums. under a policy which it knows to be void, until the death of the 
insured, and then seek to avoid responsibility under i t  by appealing to 
an equirocal agreement that it shall not be held to know what it does in 
fact knom-. -1 provision that there shall be no waiver under such circum- 
stances amounts to an  attempt to set aside the wholesome requirement of 
law that good conscience must prevail in dealings between citizens." 

Directed towards the same kind of stipulation, as well as generally 
to the subject of waiver, in Cobbs v. U n i t y  Industrial L. Ins .  Co. (1935),  
La. dpp. ,  158 So., 263, where the reasonableness of this provision was 
urged because the premiums on the policies involved mere collected by 
different agents, the Court said: ('No matter how many agents collected 
the premiums. there mas ample opportunity to ascertain the fact that the 
two policies were in existence." 

And in d f l m  v. ,Wetropolitan L. Ins .  Co., supra, where conditions and 
stipulations in the policy are parallel d t h  those now under considera- 
tion, it is said: "Receipt of premiums continuously after the issuing 
of the policy is . . . on familiar principles, if unexplained, conclusive 
evidence of a IT-airer of the condition." 

Objection to the issues presented to the jury is not tenable. Both the 
evidence a;: to the oral statement made by the applicant to the agent and 
the issue framed thereupon were directed to the knowledge which might 
be imputed to the company because of the information given the agent, 
and the issue is not objectionable because vithin itself i t  did not purport 
to completelp determine the controversy. 

Waiver is a mixed question of law and fact. When the facts are deter- 
mined, it becomes a question of law. I n  the instant case, upon an issue 
directed to that question, the jury found that the insurer had knowledge 
of the existence of the prior policy at the time it issued the second policy. 
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T h e  formal  tender in court  of a l l  the  premiums collected u p o n  the policy 
f r o m  the  t ime of i t s  issue t o  t h e  t ime  of the  dea th  of t h e  insured is suffi- 
c ient  admission that they  were d u l y  collected and received. T h e  court  
had all the facts  before it which were necessary to  just i fy and  support  
t h e  judgment. W e  find 

NO error. 

ETTA RAY TYSDALL, BY HER NEXT FRIEND, DELLA TYSDALL, r. 
HARTEY C. WISES COMPANY, A CORPORATION, AND ROT LISSTER 
GRAY. 

(Filed 30 October, 1946.) 
1. Evidence 5 46- 

Expert testimony is not based upon facts observed by the n.irr1e.q. but, 
contrary to the general rule, is based upon facts assumed, and ail espert 
is permitted to  give his conclusion as  to an ultimate fact baced upon facts 
assumed only in scientific or technical matters in which lay jnror.. by 
reason of lack of specialized lrnowledge, skill or training, are  uuable to 
make the deduction for themselves. 

2. S a m e  
A lay witness is permitted to gire his opinion as  to comnloli appearances, 

facts and conditions in those instances where the basic fact, cannot be 
described so as  to enable a person who is not an e y e ~ i t n e s s  to fr~rm an 
accurate judgment in regard thereto, provided such "sliorth~nd" 4ate-  
ment is description of facts observed by the witness. 

3. Evidence § 46- 

Lay testimony as  to the spcecl of a vehicle is competent only when the 
witness' opinion is based upon his observation of the mo\ing rehkcle, and 
a nitness may not give his estimate of speed based upon tire n ~ ~ r k c  of 
the vehicle and conditions obserred by him a t  the scene of the accident, 
both because such opinion is  not based on facts n~ithin the linowledge of 
the witness but is a deductive conclusion from what he saw and I;nen7. 
and because such opinion invades the province of the jury. the jlwy bemg 
competent to draw the conclusion from testimony as  to the ba.ic f lc ts  

4. Appeal and E r r o r  § 39e- 
The erroneous admission of testimony of a highway patiolni~11 that 

from his observation of the tire marks and conditions a t  the \eerie of the 
accident the vehicle in  question mas trareling 50 to GO n-~ p h. nloqt be 
held prejudicial when i t  appears that the question of exce\.rve qpeed is  
one of the primary acts of negligence relied on in the the or^ of trial, 
especially where the court slwcifically refers to the iiicompetent concinsion 
in the charge. 

5. Same- 
The erroneons admission orer  objection of testimony of a w i t n ~ \ r  that 

the ~ e h i c l e  in question was t r a ~ e l i n g  50 to 60 m.p.h. cannot be held harni- 
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less on the ground that the witness had theretofore been permitted to 
testify without objection that the rehicle was going a t  a high rate of 
speed, since the conclusion objected to is not in substance "the same 
eridence" within the meaning of the rule. 

APPEAL by defendants from Thompson,  J., at June Term, 1946, of 
LENOIR. 

C i d  action to recover damages for personal injuries. 
On 12 June, 1944, about 3 p.m., plaintiff, her sister and her smaller 

brother were walking single file on the left-hand shoulder of Highway 
258, going toward Kinston. They 1%-ere about 300 yards from the crest 
of a hill to their rear. The highway, after reaching the crest of the hill, 
curved slightly to the right. 

At the same time defendant Gray was operating an ice cream truck, 
belonging to the corporate defendant, on said highway, going i11 the same 
direction. When the truck reached the crest of the hill i t  did not turn 
with the curve but continued in a straight direction across the left-hand 
lane of traffic onto the left shoulder. There it struck plaintiff and in- 
flicted certain bodily injuries. I t  also struck and killed her sister. I t  
then cut back to the right-hand shoulder, then again to the left, and 
stopped 224 yards from the point of impact. 

Plaintiff offered evidence tending to sliow that the truck nas  being 
operated at  from 60 to 60 1n.p.h. There was eridence for defendants 
tending to show that the driver, just as he reached the crest of the hill, 
lost consciousness; that the automobile was being operated at  a reason- 
able rate of speed, and that the steering apparatus suddenly and unex- 
pectedly became locked or unworkable, thus preventing the driver from 
turning with the curve. 

The usual issues of negligence and damages were submitted to the jury 
and answered in favor of plaintiff. The court entered judgment on the 
verdict and defendants appealed. 

J .  ,4. Jones and  Blbert W .  Cowper for p l a i n t i f ,  appellee. 
Allen (e. Allen and J o h n  G. Dawson for defendants, appellnnfs. 

BARNHILL. J. About an hour after the accident, T. nT. Fearing, a 
State highway patrolman, vent  to the scene of the accident to make an 
investigation. H e  gave testimony as to the marks the truck made on the 
shoulders of the road and upon the grass. R e  testified they were not 
brake marks but were marks made when the truck made a sudden turn, 
thus shifting the ~veight to one side or the other. He  mas then asked 
this question : 

"Xr. Fearing, leaving out of consideration for the purpose of this 
question any reference to the distances the bodies Tvere found from the 
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point of impact, and basing your opinion upon the marks you found 
made by the truck on the road immediately before and continuing 
through the point of impact and to the point where the truck was found 
by you, do you have an opinion satisfactory to yourself as to the rate 
of speed at  which the truck was being driven at the time of the impact 2" 

Over the objection of defendants he lvas permitted to answer the ques- 
tion in the affirmative and to give his opinion that the truck was at the 
time being operated a t  a rate of speed of from 50 to 60 m.p.h. 

The admission of this testimony is the basis of one of defendants' 
primary assignments of error. We are constrained to hold that the 
assignment is well advised and should be sustained. 

The general rule is that a witness must speak to facts. Following this 
rule the courts originally confined opinion evidence to questions of 
science, art, or :kill in some particular branch of trade and to cases of 
sanity and the like. Bailey v. Poole, 35 R. C., 404. 

But this rule is too narrow to meet the needs of everyday life and to 
protect the rights of citizens in courts of justice. I t  is practically im- 
possible to gire intelligible evidence as to some facts except through the 
medium of an opinion. The opinion of the observer is the only practi- 
cal method of placing before the jury in a general and broad way a group 
of facts which in detail would be difficult of description but which as a 
whole make up a certain conception grasped at  once by the mind. Mar- 
shall v. Telephone Co., 181 S. c., 292, 106 S. E., 818. 

Hence there developed another well-recognized rule which permits a 
common observer to give testimony as to the results of his observations 
made at  the time in regard to common appearances, facts and conditions 
which cannot be reproduced and made palpable to a jury, Britt v. R. R., 
148 N. C., 37; Marshall v. Telephone Co., supra; Morris v. Lcclmbeth, 
203 N.  C., 695, 166 S. E., 790; Teseneer v. Mills Co., 209 N .  C., 615, 
184 S. E., 535; S.  v. Xincaid, 183 N. C., 709, 110 S. E., 612, or cannot 
be stated or described in such language as mill enable persons not eye- 
witnesses to form an accurate judgment in regard to it. Steele v. Coxe, 
225 N .  C., 726 ; Clary v. Clary, 24 h'. C., 78 ; 22 C. J. S., 530 ; Bri f t  v. 
R. R., supra; Kepley tl. RirX;, 191 N .  C., 690, 132 S. E., 788; Xtreet 1'. 

Coal Co., 196 S. C., 178, 145 S. E., 11;  Stansbury, N. C. Evidence, 227, 
sec. 122, et seq. 

There is a distinct difference between the opinion evidence of the 
expert under the rule first stated and that of the layman under the 
second. 

The expert does not speak about what he saw. H e  gives the ultimate 
fact to be deduced from facts assumed, gathered from the testimony 
offered. H e  is permitted thus to invade the province of the jury for the 
reason lay jurors do not possess the expert knowledge, skill, or training 
necessary to enable them to make the deduction for themselves. 
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The lay witness gives a shorthand statement, in the form of an opinion, 
of the facts observed, when this is the only practical method of intelli- 
gently stating what he saw. How can a witness clearly and concisely 
describe the rapidity of the forward motion of an object other than by 
stating the impression of its speed, in the terms of m.p.h., formed when 
he saw the object in motion? He  simply gives all the general facts, 
which in detail would be difficult of description, in the short and under- 
standable expression of his opinion formed a t  the time and based on 
what he observed. 

Soonow, any person of ordinary intelligence who has had an oppor- 
tunity for observation is competent to testify as to the rate of speed of 
an automobile or other moving object. Hicks v. Love, 201 N .  C., 773, 
161 S. E., 394; Potter v. T r a m i t  Co., 196 N.  C., 824, 146 S. E., 709; 
Anno. 70 A. L. R., 540; 94 A. L. R., 1190. 

The extent of his observation goes to the weight and credibility of his 
testimony. Hicks v. Love, supra; Jones 21. Bagwell, 207 N .  C., 378, 177 
S. E., 110; Coach Co. v.  Lee, 218 N.  C., 320, 11 S. E. (2d), 341. 

Conversely one who did not see a vehicle in motion will not be per- 
mitted to give an opinion as to its speed. The "opinion" must be a fact 
observed. The witness must speak of facts within his knowledge. He  
cannot, under the guise of an opinion. give his deductive conclusion from 
what he saw and knew. 8. v. Thorp,  72 N. C., 186; Stansbury, N. C. 
Evidence, 227, see. 122; Nelson v. Hedin, 169 N .  W., 37; Ecerart v. 
Pischer, 147 Pac., 189. 

Here the witness did not see the truck in motion. H e  saw certain 
marks on the road. When he gave his estimate of speed he was not 
speaking of what he saw. He  was giving a conclusion reached upon a 
consideration of the facts he observed. 

H e  gave a plain, clear, and distinct description of the signs, marks, 
and conditions he found at the scene of the collision so that ordinary 
jurymen could readily understand and appreciate just what he saw. 
Hence the jury was just as well qualified as he to determine what infer- 
ences the facts about which he testified permitted or required, Burwell 
v. Sneed, 104 N. C., 118; Cogdell v. R. R., 132 N. C., 852; Marshall v. 
Telephone Co., supra, and it was for them to decide. 

On this record the admission of this evidence, in our opinion, was 
prejudicial to the defendants. The witness was a State employee whose 
duty it was to make a disinterested and impartial investigation of the 
accident. I n  so doing he was a representative of the State. His testi- 
mony should, and no doubt did, carry great weight with the jury. 

His testimony was material to the issue being tried. Excessive and 
unlawful speed is paramounted in the complaint, in the testimony, and 
in the charge of the court as one of the primary acts of negligence relied 
on by plaintiff. The manner of operation of the truck, due to its speed, 
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was reckless and unlawful; the excessive speed caused the d r i ~ ~ e r  to  lose 
control; made i t  impossible for him to  turn  with the curve and remain on 
the hard surface, or for  plaintiff and her companions to get out of the 
way of the rapidly approaching vehicle. This was the theory of the trial. 
S o  then ally evidence tending to prove an  unlawful rate of speed had a 
direct bearing on the cause of action plaintiff was seeking to establish. 

Furthermore, in its charge to the jury, the court made special reference 
t o  the testimony of this witness, to his official position and to his state- 
ment that  the car was traveling from 50 to 60 m.p.h. 

We are not inadvertent to the prior testimony of this witness tha t  the 
marks he saw on the pavement "indicated that  the truck was going a t  a 
high rate of speed." We are of the opinion that  i t  is not in substance 
"the same e~idence" thereafter given to which exception was entered 
within the rule stated in She l ton  v. R. R., 193 S. C., 670, 139 S. E., 232, 
and approved in Colvc/rrd c. Liylzt  Co., 204 N. C., 97, 167 S. E., 472; 
Lambert  1 . .  C a ~ o n n a ,  206 K. C., 616, 175 S. E., 303; and Owens T. 
L u m b e ~  C'o.. 212 N .  C., 133, 193 S. E., 219. 

Plaintiff cites and relies on 9 Blashfield (P t .  2), 710. On this record, 
the principle of law there stated is not i n  point. 

F o r  the reason stated there must be a 
New trial. 

BLANCHE LAWRENCE r .  CARROLL LAWRESCE. 

(Filed 30 October, 1946.) 
1. Divorce a 1- 

Dil-orce a nzensa e t  thoro may he granted on any one of the grouncls 
set forth in G. S., 50-7, but only a t  the instance of the party injured. 

2. Divorce 5 312- 
In an action for divorce a mclzsa et thoro on the ground that defendant 

had offered such inflignities to the person of plaintiff as to make her con- 
dition intolerable and life burdensome, G. s., 50-7 ( 4 ) .  the plaintiff must 
set out with particularity the language and conduct on the part of defend- 
ant relied upon, and must allege and prore that such acts were witliont 
adequate prorocation on plaintiff's part. 

3. Divorce § &-In action for divorce from bed and board, nonsuit is proper 
upon failure of proof that misconduct complained of was without provo- 
cation. 

In this action for divorce a mensa et thoro and for subsistence, plaintiff 
wife alleged that defendant had repeatedly accused her of having sexual 
relations ~ i t h  her foster father and other men, and her eridence tended 
to show that nll of the specific acts of abuse and misconduct con~plained 
of occurred in connection with this accusation. Plaintiff further alleged 
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that -he had been faithful and dutiful, and that defendant's acts of abuse 
and nliccondnct were without prorocation or justification, but did not 
specifically allege or testify that the accusation was false. Held: Defencl- 
ant's motion for judgment as of nonsuit should have been allowed. since 
eren if the allegation denying provocation or justification be taken as 
denial of the charge of infidelity, plaintiff offered no testilnony in support 
of such denial. 

APPEAL by defendant from Caw,  J., at  J u n e  Term, 1946, of CARTERET. 
This is an action for divorce a mensa et  thoro and for support and 

maintenance for the plaintiff and her infant  daughter, born of the mar- 
riage. Plaintiff and defendant were married 24 December, 1942, and 
the plaintiff l e f ~  defendant on 16 March, 1945. 

,211 order for the support of the infant  child of the plaintiff and 
defendant. p e r i c l e / ~ f e  l i f ~ ,  was entered in  this cause a t  the October Term, 
1945, of the Superior Court of Carteret County. An appeal was taken 
therefrom to this Court at the Spring Term, 1946. See nnfe, 221. 

The plaintiff allpges that  since about six months after the marriage 
of the plail~tiff and defendant, the conduct of the defendant toward the 
plaintiff has been a course of neglect, cruelty, humiliation and insult, 
repeated and persisted in, especially since 1 October, 1944, making her 
Iife burdenwne and her condition intolerable. She then alleges certain 
specific conduct and accusations on the par t  of the defendant as to the 
indignitieq upon ~ ~ h i c h  she relies for the relief sought. Among them 
she alleges that  bg reason of his misconduct she had a miscarriage on 
1 March. 1945: and that  on many occasiolx the defendant accused her 
of having sexual relations with her foster father and other men. 

I t  is further alleged by the plaintiff that  she has always been a faith- 
ful, patient and dutiful wife, giving the defendant no provocation or 
justification for the many indignities and cruelties which she has been 
compelled to  suffer. 

The plaintiff is the only child of her foster parents who adopted her 
when she ~ - a q  six nlonths old. Her  evidence tends to show that  the 
conduct and accusations of the defendant upon which she relies for the 
relief sought, grew out of the defendant's objection to the numerous 
risits i n  their home by her foster parents, and particularly by her foster 
father. I t  further appears from the evidence of the plaintiff that all 
the specific acts and the accusations which the plaintiff sets out with 
particularity as indignities that  made her life burdensome and her con- 
dition intolerable. occurred about the time, or after the defendant accused 
the plaiiltiff of having sexuaI relations with her foster father. 

The  defenclant offered evidence tending to show tha t  his conduct, about 
n-hich the plaintiff complains, was provoked or induced by the mis- 
conduct of the plaintiff, and also offered evidence tending to show that  
the plaintiff did ha re  sexual intercourse with her foster father as charged 
by him. 
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Motion for judgment as of nonsuit was made a t  the conclusion of the 
plaintiff's evidence and renewed at the close of all the evidence. Motion 
denied and defendant excepted. 

Issues were submitted to and answered by the jury as follows: 
"1. Were the plaintiff and defendant married, as alleged in the com- 

plaint? Ans. : Yes. 
"2. Has the plaintiff been a resident of the State of North Carolina for 

six months next preceding the institution of this action? -111s. : Ires. 
"3. Did the defendant offer such indignities to the person of the plain- 

tiff as to render her condition intolerable and her life burdensome, as 
alleged in  the complaint ? Ans. : Yes." 

Judgment was entered granting the plaintiff a divorce n mensa et  thoro 
and directing the defendant to pay the costs of the action, to be taxed 
by the clerk. The court awarded to plaintiff the sum of $12.50 per 
week for the support of herself and child, Serena Dawn Lawrence; and 
ordered the defendant to pay on or before 29 June, 1946, the sum of 
$248.00 due under the previous order for the support of his child. The 
court further ordered the defendant to pay an additional sun1 of $150.00 
for the benefit of plaintiff's attorney and $25.00 to cover other expenses 
incurred by the plaintiff in the prosecution of the cause. 

The court merged with this proceedings, the habeas corpus proceed- 
ings instituted after the separation of the plaintiff and defendant, for 
the custody of Serena Dawn Lawrence. The order of custody entered 
in said proceedings 28 May, 1945, was modified and as modified declared 
to be in full force and effect. 

Defendant appeals to the Supreme Court and assigns error. 

Wheatly di? Wheafly for plaintiff. 
Charles L. Abernethy, Jr., for defendant. 

DENNY, J. A divorce a mensa et  fhoro may be granted on application 
of the party injured on any one of the grounds set forth in G. S., 50-7. 
Albritton v. Albritton, 210 N .  C., 111, 185 S. E., 762. The plaintiff in 
this action relies upon subsection 4 of the above statute and alleges that 
the defendant offered such indignities to her person as to render her 
condition intolerable and life burdensome. 

The defendant insists that his motion for judgment as of nonsuit, 
made at  the close of the plaintiff's evidence and renewed at the close of 
all the evidence, should have been granted. 

The defendant contends that the allegations of the complaint, as well 
as the evidence offered in support thereof, are insufficient to support a 
verdict and judgment for divorce a mensa et thoro. 

A careful review of the complaint and all the evidence offered .in the 
trial below, tends to show that the conduct of the defendant and the accu- 
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sations made by him, upon which the plaintiff relies as the indignities 
which had rendered her condition intolerable and her life burdensome, 
grew out of the charge on the part of the defendant that the plaintiff 
was too intimate with her foster father. I n  fact the plaintiff alleges 
as one of the specific indignities on the part of the defendant, his repeated 
accusation of her immoral relationshir, with her foster father and with 
other men. But, notwithstanding her reliance upon that allegation in 
her complaint, she did not deny the accusation or allege i t  was false. 
Moreover. she testified that her husband had accused her in  October or 
h'ovember, 1944, of having sexual intercourse with her foster father, 
but she did not testify that the accusation was not true. 

I t  might be argued that the allegation in the complaint to the effect 
that the plaintiff has always been a patient and dutiful wife, giving the 
defendant no provocation or justification for the many indignities and 
cruelties x~hicb she has been compelled to suffer, is at  least an indirect 
denial of the husband's charge of infidelity. We think, however, such a 
serious accusation on the part of the husband, if untrue, merits a more 
direct and emphatic denial. But if we should concede that this allega- 
tion in the conlplaint constitutes a sufficient denial of the charge of 
infidelity, the plaintiff offered no testimony in support of her allegation 
that the acts of the defendant were without adequate provocation on 
her part. 

I n  an action for divorce a rnensa et fhoro, only the injured party is 
entitled to relief. G. S., 50-7; Vaughan v. Faughan, 211 N. C., 354, 190 
S. E., 492; C a r n ~ s  c. Carnes, 204 N. C., 636, 169 S. E., 222; Brewer v. 
Brewer, 198 S. C., 669, 153 S. E., 163. And, when the wife institutes 
such an action she must not only set out with particularity the language 
and conduct on the part of her husband, upon which she relies for the 
relief sought, but she is also required to aver, and consequently to prove, 
that such acts were without adequate provocation on her part. Pearce 
r .  Pearce, 225 K. C., 571, 35 S. E. (2d), 636; Howell v. Howell, 223 
h'. C., 62, 25 S. E. (2d), 169; Pollard v. Pollard, 221 N. C., 46, 19 
S. E. (2d), 1 ; Carnes v. Carnes, supra; Dowdy v. Dowdy, 154 N .  C., 556, 
70 S. E., 719; Martin v. Martin, 130 N.  C., 27, 40 S. E., 822; Jackson 
c. Jackson, 105 S. C., 433, 11 S. E., 173. The failure of the plaintiff to 
allege and offer evidence tending to show the defendant's charge of her 
infidelity was untrue and unwarranted; and to offer evidence tending to 
show that the other language and conduct of the defendant relied upon 
as indignities that made her condition intolerable and life burdensome, 
were without adequate provocation on her part, is fatal to her action. 
The verdict below cannot be sustained and the defendant's motion for 
judgment as of nonsuit should have been allowed. 

The judgment of the court below is 
Reversed. 
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(Filed 30 October, 1946.) 

1. Homicide §§ 16, 19- 

Where defendant enters a plea of not guilty and does not change this 
plea or make formal plea of self-defense, defendant's testimony that he 
shot deceased does not constitute a n  admission or testimony that lie in- 
flicted fatal injury, nor will defendant's negative reply to a que>tion asked 
on cross-examination a s  to what occurred after defendant "killed" de- 
ceased, amount to such an admission, and the burden reqts upsn the State 
t o  prove that fatal injury was inflicted by the deadly weapon in clefend- 
ant's hands before the State is entitled to the presumption of malice. 

2. Homicide # 27b: Criminal Law # #  53f, 81c (2)-Where n~isstaternent of 
admissions affects burden of proof, charge must be held for prejudicial 
error. 

Where defendant testifies that  he intentionally shot deceased h u t  does 
not admit that he inflicted fatal injury, a charge that defendant admitted 
the intentional killing of deceased ~i*i th a deadly m-eapon. raising the pre- 
sumption of malice constituting the offense of murder in the ~econd degree 
and placing the burden on the defendant to prove matters in m~tlgation or 
excuse, must be held for prejudicial error since i t  affects the burden of 
proof, notwithstanding plenary evidence on the part of the Stare tending 
to show that the injuries inflicted by defendant were fatal. the crecli- 
bility of the State's evidence being for the jury and the court bemg pro- 
hibited from expressing an opinion thereon. G. S., 1-180. 

3. Homicide # 19: Criminal Law # 34c- 
The fact that comsel for defendant in ;.rguing the case to the jury 

admitted that defendant had killed deceased with a deadly weapon is not 
such an admission on the part of the defenclant as  will reliere the State of 
proving that  essential fact. 

APPEAL b y  defendant f r o m  Phillips, J., a t  Apr i l  Term,  1946, of 
WATACCTA. N e w  trial.  

T h e  defendant was convicted of murder  i n  t h e  second degree for  the 
felonious s laying of one Howard  Hockaday. 

T h e  pert inent  e ~ i d e n c e  produced a t  the  t r i a l  m a y  be sumn~ar ized  as -  
follows : 

T h e  defendant and  deceased h a d  f o r  several years l i red n.itliin a few 
hundred yards  of each other i n  a small  mounta in  community i n  T a t a u g a  
County. A road separated the i r  respective premises. L l b ~ i c t  6 :00 P.~I.,  
1 5  October, 1945, the  defendant  shot t h e  deceased three time* with a 
shotgun. T h e  S ta te  offered evidence tending t o  show tha t  a3 r e w l t  of 
wounds thus  inflicted t h e  deceased short ly  thereafter  died. -lbout one 
hundred  shot s t ruck the  chest and  back of deceased. A t  the  t ime of the  
shooting defendant, according t o  his  own testimony, was standing on the  
porch of his  home, 5 or 6 feet f r o m  t h e  road, o r  i n  the road accorcling t o  
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the State's evidence. The deceased was standing on his own land across 
the road, a t  a distance of 94 feet according to defendant's testimony, or 
65 feet according to the State. I t  appeared that shortly before the 
shooting the deceased had left his home carrying a loaded rifle and had 
gone to  the place where he was shot, i n  front of defendant's home, for 
the purpose of warning defendant to keep his hogs 08 his land. Defend- 
ant  testified deceased had threatened his life, had shot a t  him twice, had 
earlier that afternoon gone to his home, inquired for him, and left word 
with defendant's wife that he would get him when he came home. Soon 
after defendant came home from his work deceased appeared across the 
road armed with a rifle. Defendant further testified that deceased called 
to him to come out, using insulting language, and that as he stepped to 
the door he picked up his automatic shotgun, and as soon as deceased 
saw him he raised his rifle as if to shoot, and defendant shot three times 
as fast  as he could. According to the State's evidence the deceased 
turned and ran, and fell 29 feet from the place  here he received the first 
shot, and died a short time thereafter. At the point where deceased was 
struck by the shot his rifle mas dropped or thrown down and was found 
with the barrel sticking up in the ground. There was no expert testi- 
mony as to cause of death. The defendant further testified that imme- 
diately after the shooting a State's witness approached him and asked 
if deceased was killed, and defendant said he did not know. Defendant 
then left and gave himself up to the officers. 

During the defendant's cross-examination he was questioned about the 
rifle sticking up in the ground and as to when and by whom this was 
done. H e  replied that he did not know whether he saw the rifle sticking 
up or not. '(1 don't know whether he (the deceased) stuck it there or 
not. I do not mean to say after I killed him he stuck the rifle up in 
the ground. I f  he did not stick the rifle up in the ground before I fired 
the last shot I suppose i t  was after he fell. I doii't know after I shot 
him whether he stuck the rifle in the ground 29 feet away from where 
he fell. I don't know how far I mould say he mas from the rifle when 
he fell. . . . H e  fell once with the rifle. Main (a  State's viitness) said 
he stuck the rifle in the ground and kept going." 

The defendant noted exception to the following portion of the court's 
charge to the jury: "Now, gentlemen of the jury, the defendant in this 
case has interposed a plea of self-defen~e. He  admitted the killing with 
a deadly weapon, both while upon the stand testifying in his 0 ~ ~ 1 1  behalf 
and through his counsel when they argued the case to you in his behalf. 
He  admits that he killed the deceased with a deadly weapon, to wit, a 
shotgun. Now when this is done, there are certain legal principles which 
you must consider vhen arriving a t  your verdict. . . . And the burden 
then rests upon the defendant to show not by the preponderance of the 
evidence, and not beyond a reasonable doubt, but simply to the satisfac- 
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tion of the jury such facts and circumstances as will reduce or mitigate 
the offense from murder in  the second degree to manslaughter or excuse 
i t  altogether, and this he must do upon evidence introduced in  his own 
behalf and all the evidence in the case." 

The jury returned verdict of guilty of murder i n  the second degree, 
and from judgment imposing prison sentence, the defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Trivetfe & Holshouser and Lovill & Zimmerman for defendant. 

DEVIK, J. The principal assignment of error brought forward in 
defendant's appeal relates to the judge's charge to the jury. The instruc- 
tion of which he complains was bottomed upon the view that the defend- 
ant had admitted that he killed the deceased with a deadly weapon. 
The judge so stated to the jury, and instructed them to consider the 
case from the standpoint of such admission as constituting a predeter- 
mined fact. I f  the court correctly interpreted the testimony of the 
defendant, the exception is without merit. 

The defendant testified on the stand that he fired three shots with a 
shotgun loaded with No. 8 shot a t  the deceased at  a distance of 94 feet, 
and that the deceased fell 29 feet from the place where shot, but we do not 
find in the record any formal admission or testimony from the defendant 
that the shots he fired caused the death of the deceased. 

The able trial judge was doubtless influenced in his view by the expres- 
sion on the part  of the defendant appearing in the record: "I do not 
mean to say after I killed him he stuck the rifle up in the ground." 
But this m s  on cross-examination and evidently in response to questions 
as to the circumstance and cause of the rifle of deceased being stuck up 
in the ground, and apparently the word "killed" was derived from the 
language of the questioner and incorporated in the statement of the 
witness in the process of reducing the cross-examination to narrative 
form for the record. Also the statement quoted was negative in form 
and indicated a negative response to the question whether he meant the 
deceased had stuck the rifle in the ground after he was killed. The 
defendant had, when arraigned, pleaded not guilty. So far as the record 
shows he did not change that plea or interpose formal plea of self- 
defense. 

From an examination of the record we reach the conclusion that the 
trial judge misinterpreted the testimony of the defendant and was in 
error in stating to the jury that the defendant had admitted that he 
killed the deceased with a deadly weapon, to wit, a shotgun. 

If so, i t  necessarily follows there was prejudicial error in the instruc- 
tion to the jury based on that view. I n  8. v. Redrnan, 217 N. C., 483, 
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8 S. E. (2d), 623, where a similar question was raised, it was said: 
"The error is harmful, therefore, for the reason that the court, acting 
under the misapprehension that the killing was admitted, failed to 
instruct the jury properly in respect to the burden of proof." 

The statement by the trial judge that the defendant had admitted that 
he had killed the deceased with a deadly weapon dispensed with proof 
of that material fact and infringed upon the exclusive province of the 
jury. 8. v. Maxwell, 215 N .  C., 32, 1 S. E. (2d), 125. While the 
evidence offered by the State would seem very strongly to support the 
view that the shots fired by the defendant caused the death of the de- 
ceased, but in the absence of an admission by the defendant, that mas a 
fact for the jury to find. The credibility of the witnesses, the weight to 
be given their testimony, the conclusion to be drawn therefrom were 
matters exclusively for the jury. Notwithstanding the apparent strength 
of the State's evidence, the jury had the power not to accept i t  as suffi- 
cient proof. Since the early days of statehood the principle has been 
imbedded in our jurisprudence that the trial court shall not give an 
opinion to the jury whether a fact has been sufficiently proven, "that 
being the true office and province of the jury." G. S., 1-180; Laws 1796, 
chapter 452; S. c. Blue, 219 N. C., 612,14 S. E. (Zd), 635. 

I n  the absence of an admission to that effect the burden of proof was 
upon the State to show from the evidence beyond a reasonable doubt 
that the shots admittedly fired by defendant caused the death of the 
deceased. As was observed by Justice Barnhill in writing the opinion 
i n  S. v. R e d m n ,  supra: "While there is sufficient evidence in the record 
to sustain a finding by the jury that defendant killed the deceased with 
a deadly weapon, the jury has not been permitted to weigh and consider 
this evidence under instructions that the burden of so showing rested 
upon the State." 

The instruction to the jury that the defendant had admitted he inten- 
tionally killed the deceased with a deadly weapon, relieved the State of 
the necessity of proving that fact. This imposed upon the defendant the 
burden of showing mitigation or self-defense without requiring the State, 
as a prerequisite, to  prove beyond a reasonable doubt the intentional 
killing by defendant of the deceased with a deadly weapon. 

While the admission or proof of an intentional killing of a human 
being with a deadly weapon raises presumptions against the slayer that 
the killing is both unlawful and done with malice, in the absence of an 
admission by the defendant that he killed the deceased, the intermediate 
steps necessary to invoke the aid of these legal presumptions must first 
be taken by the State. S. v. DeGraffenreid, 223 N .  C., 461, 27 S. E. 
(2d), 130; S. v. Gregory, 203 N. C., 528, 166 S. E., 387. 

The fact that counsel for defendant in arguing the case to the jury 
admitted he had killed the deceased with a deadly weapon may not be 
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regarded as such an admission on the par t  of the defendant as would 
relieve the State of proving that essential fact. 8. v. Baker, 222 N. C., 
428, 23 S. E. (2d), 340; S. v. Redman, supra. 

We conclude that  the defendant's exception to the court's instruction 
to  the jury, for the reasons herein stated, must be sustained, and a new 
trial  awarded. 

Xew trial. 

STATE T. JIORIZIS OTTERCASH. 

(Filed 30 October, 1946.) 
1. Rape 24- 

I11 order for a conr.iction under G. S., 1-2-22, there must be an assault 
by a inale ~lpon a female with intent to commit rape, which felnnions 
intent iz the intent to gratify his passion npon her a t  all events against 
her  ill and notwithstanding any resistance she may malie. 

2. Same- 
Felonious intent is alone insufficient to constitute the offense defined by 

G. S., 14-22, and therefore immoral advances cannot constitute the offense 
until they reach the point m-here they a re  offensive to the woman and 
constitute an assault. 

5. Rape 5 26- 
I n  a prosecution for  assault with intent to commit rape, an instruction 

which fully explains the element of felonious intent, and instructs the 
jury that  defendant would be guilty if he laid his hands on prosecutrix 
n i t h  such intent, must he held for reversible error for failing to charge 
upon the essential element of assault, since if defendant's advances mere 
made with the consent of prosecutrix, defendant would not be guilty of 
the offense. 

4. Criminal Law 5 81c (8) - 
A charge which contains both a correct and incorrect instruction upon 

a material point must be held for reversible error. 

APPEAL by defendant from Clement, J., a t  August Term, 1946, of 
CABARRUS. Kern trial. 

Criminal prosecution on bill of indictment charging an assault with 
intent to commit rape. 

On the night of 23 July, 1946, defendant and prosecutrix visited 
several places in  Concord where beer was sold and drank several bottles 
of beer. About twelve midnight they drove out in the country and 
parked off the highway near a ball field. Prosecutrix testified that 
defendant then tried to assault her. Defendant testified that they agreed 
to engage in  illicit intercourse and got into the back seat of his car or 
taxi for that purpose, but prosecutrix, when she learned that he did not 
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have a contraceptive, changed her mind and he brought her home. A 
more detailed summary of the sordid testimony mould sene  no good 
purpose. 

There was a verdict of guilty as charged in  the bill of indictment. 
From judgment pronounced on the verdict defendant appealed. 

Attorney-General iUcXullan and Assistant Attorneys-General Bruton, 
Rhodes, and Xoody for fhe State. 

C. M. Llezuellyn, 2. A. Xorris, Jr., and John Hugh TT'zlliams for 
defendant, appellant. 

BARKHILL, J. The court in its charge clearly defined an assault and 
instructed the jury: 

"It  may be a simple assault, as where one man strikes another with 
his hand, shoves him in anger or hits him mith his fist. I t  may be an 
assault with intent to commit rape. The element of that offense is, that 
there must be an assault, and there must be an intent on the part of the 
assailant to have intercourse with a female by force and in spite of any 
resistance she might make." 

I t  then charged the jury further as follows: 
"If a man lays his hands on n woman and when he does so he intends 

to have ilitercourse with her, in  spite of all resistance she may niake, 
against her will, then that is an assault mith intent to commit rape. A 
person map be guilty of an assault with intent to commit rape at any 
time he takes hold of a woman, lays his hands on her, and  hen he does 
so intends to have intercourse with her by force and against her will, in 
spite of all resistance she may make. He  may change his mind, her 
resistance might be more than he anticipates; lie might be frightened 
away; but if at any time he took hold of her ,  laid his hands on her, and 
when he did so he intended to have intercourse with her by force, against 
her will and in spite of all resistance she might make, then the crime 
of assault with intent to commit rape ~ o u l d  have been acconiplished." 
(Italics supplied.) 

Thus the court in its amplification of the definition given fully ex- 
plained the intent which is an intrinsic part of the assault, hilt it inad- 
vertently disregarded the essential elenlent of unlawfulness, rudeness or 
violence which makes the taking hold of a female an assault. The 
imtruction makes the mere touching of the prosecutrix, ~ i t h o u t  regard 
to her consent, sufficient if the defendant at the time intended to ravish 
in the event it became neceqsary to do so to accomplish his purpose. 

The defendant admits that he put his hands upon the pro~ecutrix and 
that he intended to have carnal knowledge of her. He insists it was with 
her full consent and approval. 
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Vnder the charge thus giren this consent on her part is immaterial. 
I f  he intended to press his attentions to the point of sexual gratification 
by seduction if possible, by force if necessary, and with that intent laid 
his hands upon her with her full consent and approral he would be 
guilty. 

This is not the law. A11 assault is the essence of the crime. G. S., 
14-22. The offense is not "an attempt to commit rape" but "an assault 
with intent to commit" the felony. So to convict, the State must prove 
(1) an assault by a male upon a female (2)  with intent to commit rape, 
and the felonious intent is the intent to gratify his passion on the person 
of the woman at all events against her wili and notwithstanding any 
resistance she may make. S. I;. Hewett, 158 N. C., 627, 74 S. E., 356; 
8. v. Aclams, 214 N. C., 501, 199 S. E., 716; S. v. Jones, 222 N. C., 37, 
21 S. E. (2d), 812. 

The felonious intent alone is not sufficient; nor is a felonious intent 
accompanied by attentions acceptable to the woman. Hence his advances, 
however immoral, did not constitute an assault until they reached a 
point they were offensive to her. 

Thus the explanation fails to explain. Instead it tends to confuse. 
That the court had theretofore-correctly defined the offense does not 

cure the error. When there are conflicting instructions to the jury upon 
a material point, the one correct and the other incorrect, a new trial must 
be granted. We may not assume that the jurors possessed such discrimi- 
nating knowledge of the lam as would enable them to disregard the 
erroneous and to accept the correct statement of the law as their guide. 
We must assume instead that the jury in coming to a verdict, was 
influenced by that part of the charge .that was incorrect. S. v. Nosley, 
213 N.  C., 304, 195 S. E., 830; Templeton v. Kelley, 217 W. C., 164, 
7 S. E. (2d), 380; S. v. Sfarnes, 220 N.  C., 384, 17 S. E. (2d), 346, and 
cited authorities; S. v. Walsh, 224 N. C., 218, 29 S. E. (2d), 743. 

The error in the charge entitles defendant to a new trial and it is so 
ordered. 

Kew trial. 

CHARLES A. CASKOX. TRCSTEE, V. EUGElVE T. CANNON ET AL. 

(Filed 30 October, 1946.) 

1. Appeal and Error 52: Wills § 39-In this suit by trustees for advice, 
beneficiary held not entitled to invoke jurisdiction of the court to con- 
trol administration of estate. 

Where, in the trustees' action to construe a will and for advice in the 
administration of the testamentary trust, the decision of the Supreme 
Court adjudicates the matters and directs the trustees to proceed, and 
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holds that the administration of the trust belongs in the first i~istance to 
the trustees, hcld upon the certification of the decision to the Superior 
Court, the matters adjudicated are not properly before it, and. there being 
no additional request for instructions from the trustees, a beneficiary of 
the trust may not invoke the jurisdiction of the court for the purpose of 
giving additional illstructions to the trustees or to require them to file 
their report with provision that any party interested might file exceptions 
thereto within a time specified. 

2. Appeal and Error § 51a- 
-4 decision by the Supreme Court on a prior appeal constitutes the law 

of the case, both in subsequent proceedings in the trial court and on a 
subsequent appeal. 

APPEAL by plaintiffs and defendants, other than Laura Cannon Xattes, 
f rom Sink, J., at  February Term, 1946, of CABARRUS. 

Civil action by Trustee under the will of Mary Ella Cannon for con- 
struction of will and for advice in  the administration of testamentary 
trust. 

Following remand of the case a t  the Fall  Term, 1945, reported in 
225 N. C., 611, 36 S. E. (2d),  17, it  was placed on the motion docket a t  
the February Term, 1946, Cabarrus Superior Court, for judgment on 
certificate of decision of Supreme Court. 

The  defendant, Laura Cannon Nattes, appeared a t  said tern1 through 
counsel, filed written motion, requested additional adjudication, asked 
tha t  report of the Trustees be ordered filed with the court forthwith, 
setting forth valuations of the trust shares and how they were made, 
with opportunity of interested parties to file objections; and that  the 
cause ba retained until the valuation of the trust shares are finally 
determined. 

I n  accordance with the petition and motion of Laura Cannon Mattes, 
the following paragraphs were incorporated in the judgment of the 
Superior Court : 

('5. That  for the purpose of ascertaining the amount of each of said 
annuities, the market value of the principal of each of the trust shares 
set apart  by the trustees shall be determined as of May  4, 1938. 

"6. That  the principal of each such trust share which is t o  be thus 
valued, consists of all the assets set apart  by said trustees in each of said 
trust  shares, and which were owned by the said Mary Ella Cannon a t  the 
time of her death, including the stocks listed in paragraph 15 of the 
complaint. 

"7. The trustees are instructed to proceed promptly to make a valua- 
tion of the principal of the said trust shares based upon their market 
value as of May 4, 1938, and to file i n  this cause, within thir ty days, a 
report setting out the valuation so made by them in sufficient detail to 
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show the method pursued, the assets \-alued and the values placed upon 
each of said assets. 

"3. That all parties shall hare thirty days after the filing of said 
report to file exceptions thereto, and the mattel shall thereafter be heard 
by the Court with respect to any questions raised by exceptions filed by 
the parties which require a determination by the Court." 

From the judgment entered, the plaintiffs and defendants, other than 
Laura Cannon Nattes, appeal, assigning errors. 

TI'. H .  Reckerdi te  for C7znrles A. Cannon ,  l 'rl isfee,  and  Adelaide 
C a n n o n  B l a i r ,  Xuccessor Trus tee ,  plain,tiiffs, appellants.  

E. T .  B o s f ,  Jr . ,  for TBilliam C .  Cormon,  X a r i a m  Cannon  H a y e s ,  1lIary 
R u t h  C a n n o n ,  Harr ie t t  i l f cLean  C a n n o n ,  E x e c u t r i x  and  Sole  Legatee of 
E u g e n e  T .  Cannon ,  as such  E x e c u t r i x  and i n  lzer Ind iv idua l  Capac i t y ,  
a n d  Cabnrrus  Ban7c & T r u s t  C o m p a n y ,  Guard ian  for Charles  A. Cannon ,  
111. defenclnn ts, appellants.  

J .  G. K o r n e r ,  Jr. ,  for Adelaide Cannon  B la i r ,  J a y  B. Douglass,  Ade-  
la ide  Douglcrss W h i t l e y  and Dav id  H.  B la i r ,  Jr. ,  defendants ,  appellants.  

Ra tc l i f f ,  1-azqhn,  f i u d s o n  & Ferrell  f o r  N a r g a r e t  Cannon  Howel l ,  
M a r y  C a n n o n  H i l l ,  Charles  B. H i l l ,  S u s a n  H i l l  W a l k e r  and  Jane  H i l l  
Ximpson,  de fendan t s ,  appellants.  

E. R. d l e z a n d e r ,  Gunrclinn ad L i l e m  for the  X i n o r  Defendants ,  Sorvna  
Louise  Cannon ,  et al., de fendan t s ,  appellants.  

J .  Ccrrlyle Ru t l edge ,  Guard ian  rtd L i f e m  for f h e  L-nborn Issue of S d e -  
Zaide C a n n o n  B la i r ,  et al., defendants ,  appellants.  

John, X .  Bob inson  and H u n t e r  N .  Jones  for Laws Cannon  X a t t e s ,  
de fendan t ,  appellee. 

STACY, C. J. I t  was said on the former appeal that the administra- 
tion of the trust belongs in the first instance to the Trustees. They have 
not yet determined the value of the principal of the first trust shares; 
nor h u e  they had sufficient time to do so. They h a ~ ~ e  been in court all 
the while. The matters referred to in paragraphs 5 and 6 of the judg- 
ment were not properly before the court. KO additional requests for 
instructions have come from the Trustees, and on the facts presently 
appearing of record, the m o ~ e n t  is not supported in her position, as she 
seems to think, by the case of .Mountain P a r k  I n s t i t u t e  v. Lovi l l ,  198 
N .  C., 642, 153 S. E., 114. There, no suit had been brought to construe 
the will or for guidance in the administration of the trust, but the action 
was instituted by one of the beneficiaries to require performance or to 
enforce the trust. 

I t  was also held on the former appeal that in the present state of the 
record the court was without authority to fix the value of the trust shares 
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or to entertain requests for instructions similar to those now sought by 
movent. "A decision by the Supreme Court on a prior appeal constitutes 
the l a v  of the case, both in  subsequent proceedings i n  the tr ial  court and 
on a subsequent appeal7'-Headnote (6th), Harrington v. Rawls, 136 
N.  C.. 65. 45 S. E., 57, cited with approval in numerous later cases, 
some of them collected i n  Robinson v. ,lIcAlhaney, 216 N. C., 674, 
6 S. E. (2d), 517. 

The trial court was doubtless misled in the matter by the way in which 
it was presented. KO objection was interposed to his hearing the motion 
as filed, a i d  indeed the appellants themselves first suggested something in  
addition to judgment on certificate of decision of Supreme Court G. S., 
7-16. Khether  this was in excess of the matters then before the court, 
we need not decide. Suffice i t  for present purposes to say authority is 
a prerequi~ite to judicial action. Jurisdiction is essential to a valid 
judgment. iSit~11~ci11 v. Gay, 92 N. C., 462. 

E r ro r  and remanded. 

PHIIJAP H. LASIER v. TOVN O F  TT7hRSATVr NORTH ChROLIKh, ITS 
@FFICIAI,S A S  DULY ELECTED, OFFICERS, ~!LGEIUTS AKD EJIPLOYEES. 

(Filed 30 Octoher, 1046.) 
1. Injunction § 4g- 

Injnnction will not lie to restrain the enforcement of a municipal ordi- 
nance on the ground of nliconstitiltio~lalitg except when plaintiff would 
otherwise suffer irreparable injury to property or personal rights. 

Injunction n-ill not lie at the instance of operator of taxicab maintain- 
ing ~ t a n d  on his property adjacent to a bus station, to enjoin the enforce- 
m e ~ ~ t  of a muni~ipal ordinance prohibiting the mai~~tenance of taxicab 
stm~di. within five hundred feet from the bus station except at one desig- 
nated 1)lace. 

APPEAL b7- plaintiff from Caw,  J., a t  Ju ly  Term, 1946, of DUPLIK. 
Civil action to restrain the enforcement of a city ordinance. 
Plaintiff, in complaint filed, alleges in  brief: That  he operates a 

service station, adjacent to  the Union Bus Station in the town of Warsaw, 
North Carolina, a t  which he sells gasoline, oil and other automobile 
supplies and accessories, and, in connection with and from which he 
operates an automobile used as a cab or taxi-engaged in  hauling pas- 
sengers for hire;  that  on 1 2  June, 1946, he applied for and obtained 
from defendant, Town of Warsaw, a license privileging him to operate 
said cab or taxi within the limits of the town, and commenced to operate 
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the same, using the property which he owns or has under lease, or a 
portion of it, as his cab stand or headquarters, and has built up a valu- 
able business; that on or about 6 July, 1946, he received letter from the 
Mayor of the town, advising him that the Board of Commissioners of 
the town had enacted an ordinance in words and figures as follows: 

'(BE IT ORDAINED by the Board of Commissioners of the Town of 
Warsaw, North Carolina, that the lot known as the Fred Rhea Lot on 
the east side of College Street, in front of the Bus Station and the Town 
Hall, be and the same is hereby designated as the parking lot for all 
Taxi Cabs, conveying passengers to and from the Bus Station, and it 
shall be unlawful for any Taxi Cab, licensed by the Town of Warsaw, 
transporting passengers to and from said Bus Station, to park or to 
receive or deliver passengers at any point, other than the Rhea Lot 
within five hundred (500)  feet of said Bus Station. 

"That any person, firm or corporation found guilty of the .r-iolation 
of this ordinance shall be guilty of a misdemeanor and be punished by a 
fine of not more than $50.00 or imprisoned for not more than thirty 
days, and in addition thereto the Commissioners of the Town of Warsaw, 
shall have the power to revoke the license of any driver found guilty of 
any violation thereof. 

"This ordinance adopted at  a regular meeting of the Comn~issioners 
of the Town of Warsaw, held on the 5th day of July, 1946, and shall be 
in full force and effect for and after 1 2 %  A. M. on July 6th. 1946"; 
that thereafter he received a passenger on "bus or taxicab at his stand," 
located on his said property, and was arrested therefor and tried before 
the Mayor of the town and was found guilty of violating the aIleged 
ordinance, and fined, from x~hich judgment he appealed to the General 
County Court for Duplin County, and was advised by the Mayor that, 
upon a second violation he would be arrested, and his privilege license as 
a taxicab operator would be revoked and canceled by the town; that the 
ordinance is unconstitutional, and a violation of his constitutional rights, 
and deprives him of his property rights without due process of law, to 
his irreparable injury. Whereupon, he prays that the Town of Warsaw, 
its employees, servants and agents be restrained and enjoined from 
enforcing or attempting to enforce the ordinance-and that the same be 
declared unconstitutional and invalid. 

Defendant demurred ore t enus  to the complaint. 
From judgment sustaining the demurrer, plaintiff appeals to Supreme 

Court and assigns error. 

L. A. W i l s o n  for plaint i f f ,  appe l lan f .  
E. W a l k e r  S tevens  and  R i v e r s  D. Johnson  for d e f e n d a n f ,  n p p e l l e e .  
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WISBORNE, J. I t  is a general principle of law that  injunction does 
not lie to restrain the enforcement of an  alleged invalid municipal 
ordinance. and ordinarily the validity of such ordinance may not be 
tested by injunction. Thompson v. Lu~nbwton, 182 N.  C., 260, 108 
S. E.. 722; Turner c. Xew Bern, 187 N .  C., 541, 122 S. E., 469; Flem- 
miny 1%. Sslzeville, 205 N .  C., 765, 112 S. E., 262; Suddreth v. Charlotte, 
223 S. C., 630, 27 S. E. (2d), 650; Jarrell c. Snow, 225 N .  C., 430, 
35 S. E. (2d),  273. 

H o u e w r ,  this principle is subject to the exception that  equity will 
enjoin a threatened enforcement of an  alleged unconstitutional ordinance 
when it is  manifest that otherwise property rights or the rights of 
persons would suffer irreparable injury. Advertising Co. 21. Asheville, 
189 ;2'. C., 737, 128 S. E., 149. See also Clinard v. Winston-Salem, 
217 X. C., 119, 6 S. E. (2d),  867, and cases cited. 

I n  the present action we are of opinion tha t  the general principle is 
applicable, and tha t  the case does not come within the limits of the 
exception thereto. Such was the case i n  Suddreth v. Charlotte, supra, 
where an  ordinance pertaining t o  the licensing and regulation of taxi- 
cabs operated for hire was under consideration. There this Court 
adhered to the general principle but i n  its discretion expressed an  opinion 
on the merits of the case, which is pertinent to case in hand. 

The judgment below is 
Affirmed. 

STATE r. HERMAR' MATTHEWS AND CALVIN COOLIDGE WILLIMIS .  

(Filed 30 October, 1946. ) 

1. Criminal Law § 78d (1)- 
A motion to strike a question and answer is ineffectual to present the 

comwtency of the evidence for review when there is no prior objection 
to the question and answer. 

2. Criminal Law § 31c- 
.\ witness who has observed defendant, and has had reasonable oppor- 

tunity of forming an opinion satisfactory to himself, may give his opinion 
as  to the sanity of the defendant or his ability to understand the differ- 
ence between right and wrong, though he may not invade the province of 
the jury by testifying as to his opinion as to defendant's mental capacity 
to commit a particular crime. 

3. Criminal Law 8 5a- 
The test of mental responsibility for crime is not low mentality but the 

capacity to distinguish between right and wrong. 
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4. Homicide 3 27h- 
Where all the evidence tends to show murder committed in the perpe- 

tration of a robbery pursuant to a conspiracy and that both defei~dants 
were present and participated in the crime, the court prnperly limits the 
jury to verdicts of guilty of murder in the first degree or not guiltg. 

APPEAL by defendants from T h o m p s o n ,  J., a t  April Term, 1946, of 
SAXPSON. N O  error. 

The defendants mere indicted for the murder of one John  Addison. 
The jury returned verdict of guilty of murder in the first degree. From 
judgment imposing sentence of death, the defendants appealed. 

Af forney -Genera l  illc,lIzdlan nnd Assis tant  Atforneys-C+rnzr/rl B r ~ i f o r l ,  
Rkodcs ,  a n d  i l foody  for the  S ta te .  

J .  F a i s o n  l ' h o m s o n  and W a l t e r  T .  B r i t t  for defendants .  

DEVIX, J. The evidence offered a t  the tr ial  showed that the murder 
was committed in the perpetra~ion of a robbery al:d that  hvrh defendants 
were present and participated in  the crime. The defendant< made con- 
fessions a t  the time of their arrest, giving the details of the 4a+lg of 
deceased with a shotgun for the purpose and in the c o u ~ w  of robbing 
him, and tha t  this was pursuant to a concerted plan conceived and 
consummated by the defendants. They lured the deceased into the woods 
under pretext of selling him whiskey, and there they tohl !lim to cross 
his arms behind him and shot him, killing him instantly. Then they 
robbed his body. The confessions of the defendants were admitted with- 
out objection. Neither of them went on the stand. 

The defendants were young. At  the time of the crime (iefendant 
Matthews was 18 years of age and Williams 17. E~ idenc t .  n a s  offered 
in  their behalf that  the nientality of both was of a l o ~ v  ortler. -1 mental 
expert testified, after examining them at the time of the trial, that both 
were border-line cases, with mental age of nine year3 and cix months. 
The father of defendant Matthews said he mas "frenzied inintled," and 
Williams' father said his son mas "frazzle minded." I n  rebuttal the 
State offered several witnesses who had known defendant;: for zome time 
and for whom in several instances the defendants had norked, that the 
mental capacity of the defendants was apparently normal for persons of 
their age, and that  in the opinion of the witnesses they hail sufficient 
mental capacity to know right from wrong. 

The  defendants noted exception to the testimony of ce~-era1 of these 
non-expert witnesses on the ground that  it was not conlpet~nt  for them 
t o  give in evidence their opinions as to the ability of the defendants to 
know right from wrong. I t  appears that  in each instance no objection 
lvas made to the question or answer but only to the denial of a subse- 
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quent motion to strike the question and answer. The  objection came 
too late. S. v. S t a n d ,  I f 8  S. C'., 683, 100 S. E., 241. Bu t  Tre think 
the evidence was competent. I t  is well settled in  this jurisdiction that  a 
witness who has observed another and had reasonable opportunity of 
forming an  opinion satisfactory to himself as to his nlental condition, 
may  express an opinion as to his sanity or his ability to understalid the 
difference between right and ~vro~ ig .  S. c. H(/rris ,  223 S. C., 697, 28 
S. E. (2d),  232; X. T .  H a v k i n s ,  214 K. C., 326 (333), 199 S. E., 284; 
8. v. Sa17, 211 N. C., 61, 158 S. E., 637; S. 2.. Kectfon, 205 S.  C'., 607, 
172 S. E., 179;  S. c. Jones,  203 S. C.,  374, 166 S. E., 163;  5'. I.. Rcwser,  
202 N. C., 738, 164 S. E., 114. "His objections that  lion-experts were 
allowed to express opinions upon his sanity or ability to knon- the differ- 
ence between right and wrong are not well fouadecl." P. c. R f e f n n o f ,  
206 N .  C.. 443, 174 8. E., 411. 

Furthermore, there m s  no evidence in this case that  either of the 
defendant.; was insane, or n a s  u~iable to distinguish between right and 
wrong. The mental expert offered by the defelldailts gave it a3 hi5 
impression that  they did knon riglit from wrong. The defendants' 
evidence pointed to lox mentality, hut fell short of indicating mental 
irresponsibility or incapacity to commit crime. 8. I .  IIiiywood, 61 
K. ("., 376. fIovewi-,  the rule u-hich permit.; opinion evidence as to 
the sanity of a person charged with crime, when his mental ~'esponsi- 
hility is in issue. map  not hc cstentied to permit a vitnei. to  testify 
whether defendant had nientai capacity to commit the particular act 
charged, or tc render competent opinion evidence ~ h i c h  inmdes the 
p r o ~ i n c e  of the jury a?  to defendant's capacity for a particular crime. 
8. 2'. I J ~ U S P T ,  202 S. C'., 738, 164 S. E., 114;  8. C. . irot(~iieyto~, 185 N. C., 
708, 117 S. E., 27;  In rr 1T7tll o f  Lomix ,  224 S. C., 459, 31 S. E. (2d),  
369. 

Low mentality is not the tc-t of rciponsibility for crime. A'. I.. J m X  Ins, 
208 K. C.. i40, 182 S. E., 324. The teqt of responsibility is the capacity 
to  distinguish betn-een right and vrong at the time and in rc-pert of the 
matter under investigation. 9. r .  Tlairs fon,  222 S. C., 1.55, 23 S. E. 
(2d),  885; 8. v. P o f f s ,  100 S. C., 457, 6 S. E., 657. "He n-lio knows 
the right and still the xrrong pursuc, i; amellable to the criminal law." 
8. 2.. Bctrris, 223 S. C.. 697, 1 9  S. E. j l d ) ,  232. 

rnder the evidence in this race tlle trial court properlp linlited the 
possible verdicts of the jury to nlurdcr in the first degree or not guilty. 
8. 1 . .  AIIlli,ys, 225 X. C.. 486, 35 8. E. (2tl). 491; 8. 1 % .  , l I l / lrr,  219 S. C'., 
514, 14 S. E. (2d),  522; G. S., 14-1 7 .  

Exceptions were noted to the judge's charge to the jury, hut a careful 
examination of the portioli. criticized, as we11 as the entire charge, fails 
to disclose error. The court'. in.truction5 both as to the fact.; necessary 
to be fonncl by the jury before they could con\ ict thc tlefen(lants or either 
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of them, as  well as his  instructions on the  question of their  mental  
responsibility, were i n  substantial accord with the uniform decisions of 
this  Court.  5'. v. Murray, 216 N .  C., 681, 6 S. E. ( 2 d ) ,  513;  S. r.. Nays, 
supra; S. v. Cooper, 170  N. C., 719, 87 S. E., 5 0 ;  S. v. Harris, supra; 
S. v. Hairsfon, supra; 8. v. Niller, supra. 

W e  th ink  the comment of the  present Chief Justice i n  S. v. Wingler, 
184 N .  C., 747, 115  S. E., 59, is  appropriate  in th i s  case. T h e  only 
e r ror  we find i n  the record is the  g rea t  error  of the  defendants i n  felo- 
niously slaying the  inoffensive victim of their lust  fo r  robbery. T h i s  
e r ror  we have no power to correct. T h e  only extenuating circumstance 
is  the  youth  of the defendants, bu t  t h a t  is not a mat te r  f o r  the  considera- 
t ion  of this Court,  since they  possessed capacity to  commit the cr ime 
charged, and were i n  l aw responsible f o r  their  wrongful acts. 

I n  the  t r i a l  we find 
N o  error. 

CHARLIE  CRAIX a m  WIFE, MARY E E L L  CRAIS,  r. J. H. I IUTCHISS  aso 
J. C.  RAMSEY. TRCSTEE. 

(Filed 30 October, 1916.) 
1. Mortgages 8 30b- 

Where the purchaser of notes secured by a deed of trust seeks fore- 
closure and also recovery for improvements placed on the property under 
trustor's agreement to convey the equity of redemption to him, his failure 
to establish a valid contract to convey does not defeat his right to fore- 
closure upon default, the contract to convey being relevant only to the 
issue of improvements. 

2. Same-- 
Anyone may p u r ~ h a s e  negotiable notes secured by a deed of trust with- 

out giving rise to the defense of voluntary payment. 

3. Betterments 7- 
The purchaser of notes secured by a deed of trust who seeks to recover 

for improvements placed upon the lands by him under a n  agreement by 
the trustor to convey, has the burden of proof on the issue. 

4. Trial § 31d: Appeal and Error § 39h- 
A charge which fails to instruct the jury as  to the bnrden of proof upon 

one of the issues must be held for prejudicial error, since the burden of 
proof is a substantial right. 

APPEAL by  plaintiffs f r o m  Alley, J., a t  Apr i l  Term, 1946, of MADISON. 
T h i s  is a civil action brought by  t h e  plaintiffs to  cancel two notes of 

$250.00 each and  deed of t rus t  securing same executed by  them, and t o  
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restrain foreclosure sale already advertised under said deed of trust, 
wherein it is alleged that they had paid said notes by performing certain 
work and furnishing certain articles, under separate contracts, tried 
upon the following issues : 

"1. Did the plaintiffs and the defendant, J. H. Hutchins, enter into 
an agreement known as the substitute agreement under the terms of 
which i t  was agreed that the plaintiffs, by their own labor and own 
expense for a period of five years would improve the farm of the de- 
fendant in the way of cutting ditches, covering up fills, grubbing lands, 
and clearing lands in consideration that the defendant would pay off 
and discharge two certain notes owing by the plaintiffs, each in the sum 
of $250.00 ? Answer : No. 

"2. Did the plaintiffs perform said substitute agreement on their part, 
as alleged in the complaint ? Answer : No. 

"3. Did the defendant, J. H. Hutchins, commit a breach of said sub- 
stitute contract, as alleged in the complaint? Answer: S o .  

"4. What is the reasonable value of services performed by the plain- 
tiffs for the defendant, Hutchins, if anything, for which the plaintiffs 
have not been paid ? Answer : No. 

"5. What is the reasonable value of the corn, hay and other crops 
furnished the defendant Hutchins by the plaintiffs for which the plain- 
tiffs have not been paid? Answer: S o .  

"6. I n  what amount, if anything, are the plaintiffs indebted to the 
defendant by reason of the payment of the aforesaid notes of $250.00 
each? Answer : $500.00, with interest. 

''7. I n  what amount, if any, is the defendant entitled to recover of 
the plaintiffs on account of improvements of the house on the 17-acre 
tract ? Answer : $300.00." 

Upon the answering of the issues as above indicated, his Honor 
entered judgment to the effect that the defendant, J. C. Ramsey, the 
trustee therein, foreclose the deed of trust, that the defendant recover of 
the plaintiffs the sum of $300.00, and that the plaintiffs and the bonds- 
men be taxed with the costs of the action, to which judgment the plain- 
tiffs objected and excepted, and appealed to the Supreme Court, assign- 
ing errors. 

Geo.  M .  P r i f c h a r d  f o r  p la in t i f f s ,  a p p e l l o n f s .  
C a r l  R. S t u a r t  for  d e f e n d a n t s ,  appellees.  

SCHENCK, J. The plaintiffs allege that they executed two promissory 
notes for $250.00 each, secured by purchase money mortgage. The 
uncontroverted evidence tends to show that defendant Hutchins dis- 
counted or "took up" these notes and now owns the same. They are 
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past due. VThile the plaintiffs allege payment the jury rer;olred that 
issue agai1i.t them. 

So then it appear< that  defendant Hutchins holds two unpaid, past- 
due noter of plaintiffs which are secured by mortgage lien on land. 
Therefore there is no reason why the decree of foreclosure should not be 
affirmed. 

JThile it iq true that defenda~lt failed to Drove that  the feme ldaintiff 
joined in any contract to conr-eg the l o c m  ;o defendant, ;his acegation 
is made as a foundation for defendant's claim for improvements and 
has no proper rrlation to the mortgage indebtedness. However, the notes 
are negotiable, and for this reason anyone could purchase without giving 
rise to the defense of 1-oluntary payment. Hence, the absence of ~ a l i d  
agreement to purchase does not defeat the defendant's right to recover 
on the notes and have a decree of foreclosure to satisfy the amount found 
to be due thereon. 

Among other aqsignments of error appearing in the record and relied 
upon by the appellants, is Exception S o .  9, which reads: ('The Court 
erred in not defining and explaining the law arising on the serenth issue 
relating to inipro~-enlent. made hy defe~ldant." We are constrained to 
hold that  this a~signment of error is yell  taken. Among other ways, it 
is contended the charge fell short of the statute requiring "the judge to 
. . . state in a plain and correct manner the evidence . . . and declare 
and explain the law arising thereon," G. S., 1-180, his Honor failed to 
instruct the jury that  the law ca,t upon the defendant the burden of 
proof of the issue. The iqsue read : "In what amount, if anything, is 
the defendant entitled to recover of the plaiutiffs on account of improve- 
ments of the house on the 17-acre tract" l Since the defendant was seek- 
ing a monetary recorery of the plaintiffs, i t  clearly follows that the 
burden of proring the right to such recorery was upon the party alleging 
such right and the amount sought to be recovered under this issue was 
alleged and sought to be proved by the defendant, and therefore the 
burden of showing the right to such recovery was upon the defendant. 
" 'The rule as to the burden of proof is important and indispelisable in 
the adn~inistrat ion of justice. I t  constitutes a substantial right of the 
party upon whose a d ~ e r s a r y  the burden rests; and, therefore, it  should 
be carefully guarded and rigidly enforced by the Court. S. r .  Fcrlkner, 
152 IS. C.. 793, and caies thew cited.' I f o s i ~ r y  Po. 2,.  Express Co., 184 
K. C., 475." C'oach ('0. I * .  Lee, 218 S. C., 320, 11 S. E. (2d) ,  341. This 
omission in the charge was error. 

T'CTe hare  examined the other assignments of error set out in the appel- 
lants' brief but since there must be a new trial on defendant's claim 
for impro~ements,  i t  is not deemed necessary to con~ment further upon 
such assignments as they present no new questions of law and are not 
likely to bccur again. 
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STATE 2:. MAYNOR and MAYKOR V. TART. 

F o r  the error mentioned, the plaintiffs are entitled to a neJr trial on 
defendant's claim for improvements, and i t  is so ordered. 

Par t ia l  new trial. 

STATE r. J O H S  M I L F O R D  J I A T S O R  
and 

J O H X  n I I L F O R D  MAYKOR v. C. C. TART,  SHERIFF. 
(Filed 30 October. 1946.) 

1. Intoxicating Liquor 5 8- 

Where a defendant has been conricted of illegal transportation of 
nc~ntax-paid liquor, the court may a t  a subsequent term enter an order 
I ~ I ~ I I C  1~1.o t w ~ c  for the forfeiture and sale of the vehicle used for such 
t rany~~r ta t ion .  G. S., 18-48 and 18-6. 

2. Sallle- 

Ail ortlrr of condemnatioil and sale of a 1-ehicle uqed in illegal trans- 
portation of intoxicating liquor is no part of the personal judgment against 
the accn.ed although dependent upon his conviction, and by statutory 
pio31~ion claimants are entitled to a hearing to determine their rights. 

APPEAL by defendant in criminal prosecution, and plaintiff in civil 
action, from Cnrr,  J., a t  August Term, 1946, of SAMPSON. 

Crinlinal prosecution upon warrant  charging John Xilford Maynor 
with haring in his possession nontax-paid whiskey for purpose of sale 
and transpo~.ting i t  contrary to law, and claim and delivery proceeding 
by accused to recover automobile from sheriff, consolidated by consent 
and heard together as both actions are related to the same subject matter. 

A. On 1 February, 1946, John Milford Xaynor was arrested in the 
T o ~ v n  of Clinton and charged with having in his possession and trans- 
porting in an automobile, in violation of law, nontax-paid intoxicating 
liquor. At the same time the sheriff of Sampson County took into his 
posqevion the automobile, belonging to the defendant, and in which the 
said intoxicating liquor was being transported. 

R. r p o n  trial in the Recorder's Court, the defendant was found 
guilty slid >entenced to six months on the roads. The automobile seized 
by the $heriff mas ordered confiscated and sold according to law. 

C'. On appeal to the Superior Court, the defendant was again con- 
victed at the May Term, 1946, and sentenced to six months on the roads. 
"Road sentence suspended and defendant placed on probation for a period 
of three Fears on condition the defendant pay the costs.'' 
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STATE v. MAYNOR and MAYNOR v. TART. 

D. The defendant was released upon payment of the costs. 

A. The defendant's automobile remained in the possession of the 
sheriff from the time it was seized until after the May Term of court, 
when John Milford Maynor instituted claim and delivery proceeding to 
obtain its possession. 

B. The sheriff did not replevy, but demurred to the complaint and 
moved for judgment on the pleadings. B t  the same time, notice was 
served on the plaintiff that motion would be lodged in the coinpanion 
criminal case for judgment of forfeiture and sale of the automobile. 

C. At the August, 1946, mixed term, Sampson Superior Court, judg- 
ment of forfeiture and sale was entered nunc pro iunc in the conlpanion 
case of State v. John Milford Jlaynor, and the demurrer and motion for 
judgment on the pleadings allowed in the claim and delivery proceeding, 
as there were no intervening rights of third persons. 

From this judgment, John Milford Maynor appeals, assigning errors. 

Attorney-General LVcMullan and Assistant Attorneys-General Brufon, 
Rhodes, and Moody for the State, appellee. 

Mack M. Jernigan and Paul D. Herring for defendanf-plain f i f f, ap- 
pellant. 

Jeff D. Johnson, Jr., for defendant, C.  C. Tart, Sheriff o f  Sa~npson 
County. 

STACY, C. J.  AS no judgment of forfeiture or confiscation was entered 
at  the trial term in the criminal prosecution, as required by the statutes 
on the subject, G. S., 18-48 and 18-6, it was proper to enter appropriate 
judgment therein nunc pro tunc at a later term. Ferrell c. Holes, 119 
N.  C., 199, 25 S. E., 821; McIntosh on Procedure, page 692, r t  seq. 
Moreover, a court has "the right to amend the records of any preceding 
term by inserting what has been omitted, either by the act of the Clerk or 
of the Court; and a record so amended stands as if it had never been 
defective, or as if the entry had been made at  the proper time.'' S. v. 
Warren, 95 N. C., 674. See S!rickland v. Strickland, 94  S. C., 471; 
Walton v. Pearson, 85 N .  C., 35; McIntosh on Procedure, page 732, 
et seq. The order of condemnation and sale of the vehicle seized is 
perforce no part of the personal judgment against the accused, albeit 
both are dependent upon his conviction. S. v. Hall, 224 X. C., 314, 30 
S. E. (2d), 158; 30 Am. Jur., 551. 

Indeed, since the statute provides for a separate hearing to determine 
the rights of claimants to "any wagon, buggy, automobile, water or air 
craft, or other vehicle," used in transporting intoxicating liquor in 
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violation of lam, i t  would seem that judgment of forfeiture or confisca- 
tion might well have been entered in the claim and delivery proceeding, 
treating it as a petition in the criminal case, 8. v. Ayres, 220 N.  C., 161, 
16 S. E. (2d), 689, but as to this we make no present ruling, as it is 
unnecessary to do so. I n  re State v. Gordon, 225 N .  C., 241, 34 S. E. 
(2d). 414; S.  c., 224 N. C., 304, 30 S. E. (Zd), 43; Motor Co. v. Jack- 
S071, 154 S. C., 328, 114 s. E., 478; 30 Am. Jur., 551. 

I11 the absence of a more substantial showing on the part of the appel- 
lant, the judgment will be upheld. 

Affirmed. 

IS THE NATTER OF BOYD BIGGERS AND LAWRENCE BIGGERS. 

(Filed 30 October, 1946.) 

1. Habeas Corpus § 3- 

The jurisdiction of the court in habeas corpus proceedings to determine 
the custody of children in a oontest between husband and wife, living in 
a state of reparation but not divorced, although statutory, G. S., 17-39, is 
equitable. 

2. Habeas Corpus 5 9: Conten~pt of Court § 2b- 
An order of the court awarding custody of minor children in llabeas 

corpus proceedings, even though based upon consent of the parents, is not 
a mere affirmation of a civil contract, and perforce the court has juris- 
diction to enforce such order by attachment for contempt. 

APPEAL by petitioner from Sink,  J., at February Term, 1946, of 
CABARRZ-E. 

Sometime in July, 1944, upon a hearing of a writ of habeas corpus, 
Honorable William H .  Bobbitt, Judge Superior Court, presiding in  the 
Fifteenth Judicial District, entered an order respecting the custody of 
Boyd Biggers and Lawrence Biggers, children of the petitioner in this 
proceeding. Annie Bost Biggers Bennick, and her husband, J. L. Biggers, 
who were then, and are now, living separate and apart. The order 
apportioned custody of the children between the father and mother and 
granted to the mother custody for a period of three months each year, 
specifying the period covering such custody, and assigning the children 
to the cnstody of the father at other times. 

The petitioner, claiming that the respondent had refused to obey the 
order of the court with respect to yielding her the custody of the chil- 
dren for the designated period, or any part of it, and that she had 
repeatedly endeavored to obtain their custody but was prevented from so 
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doing by the respondent, sought to have the order enforced by haring the 
respondent adjudged to be in contempt for his disobedience. 

The respondent replied to the petitioner, denying that  he hail will- 
fully disobeyed the order of the court, and averred that  the children 
themselves declined to go with their mother. 

During a par t  of this time the children had been carried beyond the 
jurisdiction of the court and it was alleged by the petitioner that this 
was in order that  the judgment of the court might not be efl'ectively 
carried out. Admitting that  part  of the time he had been bepncl the 
jurisdiction of the court ~ i - i t h  the children, respondent alleged that it was 
in  the regular course of his employnient i n  the State of Florida and 
pointed out that  the order of the court did not forbid him to go beyond 
its jurisdiction. The husband alleges that  meantime he has obtained a 
divorce in the State of Florida. 

Respondent further resisted the issue of any order based on contempt 
upon the ground that  the judgment theretofore rendered by Bobbitt, J., 
was by consent of parties and could not be made the subject of such an 
order. 

Upon the hearing, Judge Sink, being of opinion tha t  the order of 
Bobbitt, J., derived its force and effectiveness from the conqent of the 
parties and could not be enforced by holding the respondent in contempt 
for its disobedience, dismissed the petition. The petitioner appealed. 

E. J o h n s t o n  I r v i n  for petit ioner.  
Hartsel l  & Hartsel l  for respondent.  

SEAWELL, J. G. S., 1'7-39, prorides that the custody of children may 
be determined in  a contest between husband and wife, living in a state 
of separation but not divorced, upon writ of habeas corpus  in nhich the 
contesting parties and the child or children are brought into the court 
for a hearing of the controversy. Such a proceeding is at Chambers, 
and notwithstanding the fact that  it  is statutory, the jurisdiction of the 
court in the premises is unquestionably equitable, has long been so 
regarded in  practice, and that  principle has not been queqtioned in this 
jurisdiction. The wide latitude given the court i n  investigating and 
determining the controrersy and the definite personal nature of the 
orders necessary to be made, and the fact that  the welfare and rights of 
infants are involwd, vould necessarily brand the jurisdiction a i  one of 
equity and not of law, anit authorities 90 declare. R e  B a d g ~ r ,  286 Xo., 
139, 226 S. W., 936; 14 ,I. L. R., 286. Annotation 285, 303: HnncorL 
v. Dupree,  100 Fla., 617, 129 So., 822. 

When the jurisdiction is invoked, a judgment based on con.ent of 
parties in a ~roceeding of this kind is, therefore, not a mere affirmation 
of a civil contract. The order operates ex proprio c igore  leg is ,  carrying 
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with it the sanctions of the jurisdiction invoked. One of these sanctions 
is  imprisonment for contempt of court-sometimes distinguished as civil 
contempt-for willful refusal to obey its order. Indeed, if this were not 
so the judgments of a court of equity, often intimately personal i n  their 
nature. would be mere fulminations. The iudgment is reversed and the ., " 
case remanded for proceeding in accordance ~ v i t h  this opinion. See 
Dyer c. Dyer, 212 S. C., 620, 194 S. E., 278; Dyer v. Dyer, 213 N. C., 
634,197 S. E., 157; Vaughun v. Vaughun, 213 K. C., 189,195 S. E., 351; 
Vauglzan c .  T'aughan, 211 S. C., 554, 190 S. E., 492, in which similar 
principles as touching the jurisdiction and its incidents are applied to 
judgments based on consent of parties. 
- F o r  these reasons the judgment of the court below is reversed, and the 
cause is remanded for further proceedings consistent with this opiiiion. 

Re~ersecl and remanded. 

FIRST SECURITY TRUST COMPASS, EXECGTOR, v. HAZEL E. 
HEIVDERSOS ET AL. 

(Filed 30 October, 1946.) 

1. Removal of Causes § 6- 

A party who in~olies the jurisdiction of the State court and seeks and 
obtains the indulgence of the court in the matter of filing additional 
pleadings or motions, waives his right to seek remora1 of the cause to 
the Federal court. 

2. Wills 3 39: Declaratora. Judgment A c t  5 1- 

The Superior Court has jurisdiction over a proceeding under the 
Declaratory Jnclgment Act instituted by an executor to determine, in ter  
a l ~ c i .  the validity of assignment of interest by a legatee, G. S., 1-254, and 
motion* in the Supreme Court on appeal b 3  assignor and assignee to 
c l i smi~~  for want of jurisdiction will be denied. 

APPEAL by defendant, Xiles 0. Sherrill, from Phillips, J., a t  May 
Term, 1946. of CATAWBA. 

Proceeding under Declaratory Judgment Act for construction of will 
and to determine validity of assignment of interest in legacy. 

In  the petition filed herein by the executor of the will of Joseph Duck- 
worth Elliott. late of Catawba County, asking for a construction of the 
will, it  is alleged that  Miles 0. Sherrill, one of the legatees, had executed 
several as~ignments of various interests in his legacy, one to L. I<. Hig- 
genbotham in the sum of $10,000. Higgenbotharn, in his answer, ad- 
mitted the assignnient, and asserted claim thereunder. Sherrill, in his 
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answer, denied the validity of the alleged assignment to Higgenbotham, 
and asserted that i t  "will be contested herein, if permitted by the court, 
and if not permitted herein, then in  the proper forum." 

After disposing of the construction of tha will, by judgment entered 
8 September, 1945, it was provided that the controversy between Miles 
0. Sherrill and L. K. Higgenbotham, over the validity of the assign- 
ment, ('be, and the same is hereby retained for further orders, without 
prejudice to the said Miles 0. Sherrill and to the said L. K. Higgen- 
botham to file such additional pleadings and to make such motion as 
they may deem appropriate." 

On appeal to the Supreme Court, the judgment construing the mill 
was upheld, reported in 225 N. C., 567, 35 S. E. (2d), 694, and at the 
January Term, 1946, judgment on the certificate lvas entered i11 the 
Superior Court of Catawba County. 

Thereafter, on 30 March, 1946, Miles 0. Sherrill filed herein petition 
and bond for removal of the controrersy over the assignment to the 
District Court of the United States for the Western District of Sor th  
Carolina for trial, on the ground of diverse citizenship-the petitioner 
being a resident of this State and L. I(. Higgenbotham being. a resident 
of the State of Georgia. 

The Clerk denied the petition, and this ruling was affirmed on appeal 
to the Superior Court. 

From this latter judgment, Miles 0. Sherrill appeals, assigning error. 

John W.  Aiken for defendant, Sherrill, appellani. 
Eddy S. Merritt for defendant, Higgenbotham, appellee. 

STACY, C. J. The petition for removal to the District Court of the 
United States for trial was properly denied. The petitioner first asserted 
in his answer that the va1idi.t~ of the Higgenbotham assignment would 
be "contested herein, if permitted by the court." Such permission mas 
granted, without prejudice to either of the contestants to file additional 
pleadings and to make appropriate motions in the cause. The authority 
to determine the validity of a written instrument, as well as its meaning, 
is contained in the Declaratory Judgment Act. G. S., - 2  Thus, 
having invoked the jurisdiction of the court and sought its indulgence 
i n  the matter of filing additional pleadings or motions, the petitioner is 
in  no position to insist upon a removal of the cause to the Federal District 
Court. Butler v. Armour, 192 N. C., 510, 135 S. E., 350. Other rea- 
sons are suggested on brief in support of the judgment denying the 
petition, but the foregoing will suffice for present purposes. McIntosh 
on Procedure, 285. 

At  the bar here, L. K. Higgenbotham moved to dismiss (motion 
styled demurrer) for want of jurisdiction, and in this he is joined by 
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Miles 0. Sherrill .  T h e  controversy over t h e  val idi ty  of t h e  assignment 
between Sherr i l l  and  Higgenbotham was originally brought  into court 
by  the executor. I t  is  entitled to  have the  mat te r  determined i n  the  
present proceeding. G. S., 1-254. 

J u d g m e n t  affirmed. 
X o t i o n  to dismiss, denied. 

STATE v. CLARENCE THOAIPSOS. 

(Filed 30 October, 3946.) 

1. Criminal Law g 67- 
On appeal from conviction in a criminrll case, the jurisdiction of the 

Snpreme Court is limited to matters of law or legal inference. Constitu- 
tion of Sort11 Carolina, A4rt. IV, see. 8. 

2. Homicide 3 1 8 -  
In  order to be competent, dying declarations must relate to the act of 

liillhlg or to circumstances so immediate attendant thereon as  to consti- 
tute part of the res gcstm, must be made by the victim in the present 
anticipation of death, and death must ensue. 

The ruling of the trial court admitting in eridence dying declarations 
will be reviewed only to  determine if there is sufficient evidence as  to the 
necessary facts, including the fact that  the declarations were made in 
present anticipation of death, to support snch ruling. 

4. Homicide S 27e- 
The definition of manslaughter i11 the court's charge as  the unlawful 

Billing of a 111uman being without malice will not be held far error a s  
inadequate. 

5. Criminal Law § 53d- 
An instruction which states the evidence and explains the law arising 

thereon ~ m d e r  the form of contentions is sufficient and correct when the 
eridence is simple and direct and without equivocation and complication. 
G. S.. 1-150. 

6. Same- 
Recapitulation of all the evidence is not required by G. S., 1-180, i t  

being sufficient if the charge applies the law to the evidence and gires the 
position talien hy the parties as  to the essential features of the case. 

7. Criminal Law S 78e (2;)- 

Any error or omission in the statement of the evidence upon a subordi- 
nate feature must be called to  the attention of the court a t  the trial to 
avail the clefendant any relief on his appeal. 



652 I N  T H E  SUPREME COURT. [a26 

APPEAL by defendant from T h o m p s o n ,  J., at April Term, 1946, of 
LENOIR. 

The defendant was tried upon a bill of indictment charging hiin with 
the murder of Ralph Williams, and was convicted of manslaughter. 
Upon judgment of imprisonment in the State Prison the defendant gave 
notice of appeal, assigning errors. 

Attorney-General  J f c X u l l a n  and Assis tant  A t torneys -Generd  Bmfon, 
Rhodes ,  and  X o o d y  for the  State .  

S u t t o n  & Greene for defendant ,  appel lanf .  

SCHEKCK. J. The iurisdiction in this Court in an action of this kind 
is to review, upon appeal, any decision of the courts be lo^ upon any 
matter of law or legal inferences. Constitution of North Carolina, 
Art. IV, sec. 8. 

The first exceptions set out in appellant's brief, Nos. 1 a i d  2, relate 
to the admission in evidence of certain statements made by the deceased 
to the effect that the defendant had shot him, offered by the State upon 
the theory of their being dying declarations. I t  is contended by the 
defendant that no DroDer basis for the introduction in evidence of such 

A 

statements was laid. I t  is essential to the admissibility in evidence of 
statements by a decedent as dying declarations that the statements not 
only relate tb the act of killing or to the circumstances so immediately 
attendant thereon as to constitute a part of the res g e s t ~ ,  but it must 
also appear that such statements were made by the victim in the present 
ant ic i~at ion of death. which death ensues. I t  is true the deceased did 
not say he believed he mas about to die, or he knew he would not l i ~ ~ e ,  
but i t  appears from the record that he expressed doubt that "he would 
live through it" (his wound). But, however this may be, on appeal the 
action of the trial court is only reviewable to determine whether there 
was evidence to show facts necessary to support such ruling. S. v. 
S t e w a r t ,  210 N .  C., 362, 186 S. E., 488. I n  the instant case, we think 
and so hold that there was sufficient evidence to support the ruling of 
the court below. 

The next exceptions set out in appellant's brief are exceptidns 3, 4, 5, 
6, 7, 8, 9 and 10 discussed together in such brief. Exception S o .  3 is to 
that portion of his Honor's charge defining manslaughter a3 follows: 
"Manslaughter, gentlemen, is the unlawful killing of a human being 
without malice." I t  is contended by the defendant that the definition 
given of manslaughter was inadequate. The definition in the form giren 
is in substantial compliance with that ofttimes given in this jurisdic- 
tion. 8. v. Lance,  149 S. C., 551, 63 S. E., 198; 8. u. Baldwin,  152 
N. C., 822, 68 S. E., 148; h'. v. d ferr i ck ,  171 N. C., 788, 88 S. E., 501; 
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S. v. Leonard ,  195 N .  C., 242, 141 S. E., 736; S. v. Hoclgin, 210 N.  C., 
371, 186 S. E., 495, and cases there cited. 

The next exceptions set out in  the appellant's brief are Exceptions 
Nos. 11, 12  and 13. These exceptions are all bottomed upon the asserted 
fai lure of the court to state the evidence and apply the l a y  thereto as 
required by G. S., 1-180. However, the court explained the lam on essen- 
t ial  features of the case and clearly stated the evidence, although i t  may 
appear that  such explanation and statement were made under the form 
of contentions. There TTas no error in  this statement. The evidence was 
siniple and direct and without equirocation and complication. There 
was no error claimed at  the trial by the defendant. The statement of 
the evidence and the application of the law thereto was made in a correct 
manner. The record is free from error, hence the r ~ r d i c t  must be upheld. 
The recapitulation of all the erdence  is not required under G. S., 1-180, 
and nothing more is required than a clear iizstruction ~ h i c h  applies the 
law to the evidence and gives: the position taken by the parties as to the 
essential features of the case. Any error or omission in the statement 
of the evidence must be called to the attention of the court at  the tr ial  
to avail the defendant any relief on his appeal. 8. 1 % .  Graham, 194 
N. C.. 469, 140 S. E., 26 ;  S. 2.. ili'cScrir, a f , t e ,  462, 38 S. E. (2d).  514. 

O n  the  record as presented, the validity of the trial will be upheld. 
N o  error. 

ELTHA IiESLER CAMPBELL r. JOSEPH TT'. CAJIPBEI,I,. 

(FiIed 80 October, 1846.) 

Appeal and Error §S; 19, 31g- 
The pleadings upon which the judgment was entered are n necessary 

part  of the record upon the m7ife's appeal from the dismissal of her motion 
to hare  thc husband attached for contempt for failure to pay thr  anlounts 
alleged to he due under the judgment, and when they are  not  incorl~orated 
in the record, niotion to dismiss the appeal r i l l  be allon-cd. 

APPEAL by petitioner from Sink, J., a t  February Term, 1946, of 
ROWAE. 

C.  P. Bnrr inger  for petit ioner.  
W a l f e r  H.  Woodson ,  Jr . ,  for respomianf .  

SEAWELL, J. The respondent and petitioner are husband and wife, 
and have for some years lived separate and apart. The petitioner, i n  a 
motion purporting to be made in a pending action, sought to have the 
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respondent subjected to a contempt order for refusing to pay amounts 
alleged to be due under a prior judgment, inferentially appearing t o  have 
been entered in a pending action. Upon the hearing Judge Sink dis- 
missed the  motion, assigning as his reason that  the judgment exhibited 
(rendered by Rousseau, J., in  1943) was a consent judgment, with no 
provision for  extending its terms or otherwise continuing the jurisdic- 
tion of the court; is a contract between the parties not enforceable by a 
contempt proceeding. 

On this appeal the petitioner did not cause the pleadings in  the action 
i n  which the consent judgment was entered to be brought up as a part  
of the record. They are a necessary part  of the record, both as deter- 
mining the  character of the action and the jurisdiction and power of 
the court. G. S., 1-284. For  this reason the appellee has moved to 
dismiss the appeal. The motion is allowed. Allen v. Hammond, 122 
N. C., 754, 30 S. E., 1 6 ;  X i f c h e l l  v. Xoore, 62 N.  C., 281; Ericson v. 
Ericson, anfe ,  474, 475-6. 

Appeal dismissed. 

WESTERN NORTH CAROLISA CONFEREKCE AND H. V. COX. B. J. 
EARPE, GEORGE T. GUKTER, CYRUS SHOFFNER AND EARL FAR- 
RELL, OFFICERS OF THE SAID COSFERESCE ; G. 0 .  LANFORD, T. J. GREEN, 
M. A. POLLARD, H. TT. C'OX, CYRUS SHOFFNER, GEORGE T. GUN- 
TER AND W. H. FREEMAN, THE ESEC~TIVE COXMITTEE OF THE SAID 
CONFEREXCE. AND MR. AND MRS. J. Q. PUGH, MRS. H. B. KINR'EY, 
MRS. HELEN K. RICH, FRANK TVILSON, MURIEL PUGH COX. 
FRANCES PUGH SMITH, T'IRGIXIA PUG13 AND MRS. RUTH TVILSON 
DAVIS. MR. AKD MRS. J. TT'. WILSOS, MRS. ODELL WRIGHT, 
SARAH ELLISON, FAXNIE ELLISOS, RUTH CHEEK KITTETT, D. G. 
CRAVEN, BEULAH DAVIS, RALPH WILSON, TIFFANY WILSON, 
MRS. ETTA HENDRICKS, BESSIE L. STOUT, TABITHE KELLING, 
LOLA PUGH CADDIS. JOHN PUGH. J R ,  ANNIE E. CRAVEN, WIL- 
LIAM CHEEK. MACIE CHEEK, CARRIE PUGH, JOE PUGH, R'ORDIE 
ALLRED HOLDER, G. 11. KISSEY. MAXIRTE CRAVEN LEWIS, ov 
BEHALF OF T H E M S E L ~ S  AKD ALL OTHFR MEVBERS OF PLEASAR'T CROSS 
CHRISTIAS CHURCH, v. GEORGE TALLEY, J. H. MALONE, TED 
TROGDON, A. M. BURNS. ED WRIGHT, MILDRED MALOXE A K D  

CLARENCE RIALONE, a m  ALL SUCH OTHER PERSONS WHOSE NAMES AND 

ADDRESSES ARE UXI~NOWN. WHO ARE AFFILIATED WITH AXD CLAIM TO BE 
MEMBERS O F  A N  ORG~~NIZATION KSOTTS AYD DESIGNATED AS THE INDE- 
pENDER'T CHRISTIAN CHURCH. a MOVEVENT FOSTERED AND ORGASIZED 
SISCE 14 KOVEJIBER, 1943. BY THE SAIII GEORGE 31. TALLEY. 

(Filed 30 October, 1946.) 

Pleadings § 16: Appeal and Error 8 40b- 
Where a demurrer for misjoinder of parties is not interpoqed nilti1 after 

anstver is filed it is too late to be considered as a matter of right but is 
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addressed to the sound discretion of the court, and its adverse ruling 
thereon is not subject to review. 

APPEAL by defendants from Clement, J., a t  July Term, 1946, of 
RANDOLPH. Affirmed. 

After answering, the defendants moved to dismiss the action as to the 
plaintiff Conference for that it is not a proper party plaintiff. The 
motion was denied and defendant appealed. 

H. M. Robins and Long & Long for plaintifs, appellees. 
Walter Siker, J .  G. Prevette, and Seawell & Seawell for defendanfs, 

appel lants. 

PER CURIAM. Defendants' motion is in effect a demurrer for mis- 
joinder of parties, interposed after answer was filed. I t  came too late. 
Goldsboro v. Supply  Co., 200 N. C., 405, 157 S. E., 58; Schnibben v. 
Ballard & Ballard Co., 210 N. C., 193, 185 S. E., 646; Ezzell v. Merritt, 
224 N. C., 602, 31 S. E. (2d), 751; McIntosh, N. C. P. & P., 457. 
Having answered, his motion was addressed to the sound discretion of 

The judgment below is 
Affirmed. 

the court. I t s  adverse ruling is not subject to review. 

LWAY GO CLYDE D. HOPKISS v. SOCTHERN RBI 

(Filed 30 October, 1946.) 
Railroads 9 4- 

Where plaintiff alleges negligence on the part of defendant railroad 
company in failing under the circumstances to maintain lights, watchman 
or guards at a public crossing, but plaintiff's evidence discloses that the 
lights on his car were burning and that he ran into the train, nonsuit is 
proper for failure of evidence tending to shov any causal reIation between 
the negligence complained of and the injury. 

APPEAL by plaintiff from Xink, <7., at February Term, 1946, of 
CABARRUS. 

Civil action to recover for personal injuries allegedly resulting from 
actionable negligence of defendant in failing under the circumstances to 
maintain "lights, watchman or guards or facilities to protect the public 
a t  the point where the said railroad makes a crossing of West Corbin 
Street," in the city of Concord, North Carolina. 

  he evidence fo; plaintiff tends to show, succinctly stated, that between 
11 and 12 o'clock on the night of 6 September, 1945, as he, riding in his 
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automobile, with lights i n  good condition, approached the railroad cross- 
ing  on TITest Corbin Street, upgrade to the east, he came t o  a complete 
stop, about 30 or 35 feet from the liiain southbound track, and looked 
and listened and, failing to see or to hear anything, started on across, 
and when he "got u p  on the track" he saw the passing train when he 
"was within four feet of it,-too late to stop"; that  "the ~veather mas 
rainy, foggy . . . a pretty heavy mist and fog"; that  '(when . . . within 
four feet of the train" he "discovered a t  that  time there was smoke mixed 
i n  with the fog and mist and rain"; that  "there were not  any signal 
devices there, no watchman, 110 lights, no bells, no gates," and that  he 
collided with the train-the train "snatched the car," and he sustained 
injuries. 

From judgment as of nonsuit a t  close of plaintiff's evidence, he 
appeals to  Supreme Court and assigas error. 

B. IT. Blackwelder  for p l a i n t i f ,  appel lant .  
Hartsel l  iY. Hurtsel l  f o r  defenclanf,  apppllee. 

PER CURIXM. -1 careful consideration of the evidence offered by plain- 
tiff fails to show any causal relation between the acts of negligence 
alleged and the in jury  sustained. S o  new principle of law is involved. 
Old and well established principles of law support the action of the court 
i n  sustaining demurrer to the evidence. 

Affimnied. 

STATE r. CLAUDE AESHER. 

(Filed 6 November, 1046.) 
1. Homicide fj 11- 

In order to justifv a killing in self-defense, defendant must be under 
reasoi~able apprehension of death or great bodily harm ~inder the circum- 
stances as they appear to him at the tme,  n hich subjective apprehensioll 
perforce is predicated upon the eserciqe of reason, and is therefore neceq- 
sarily beyond the capacity of a perion too drunk to have ally conscions 
mental processes. 

2. Homicide a 27f- 
Where defendant testifies that he became so intoxicated that he had 

no remembrance of anything that happened for some time prior ant1 
suh~qnen t  to the homicide, the court i- not required to submit to the 
jury the qnestion of self-defense, notnithctanding testimony on the part 
of the State'f witnesqes that tlefellclant l i l l t . ~ ~  what he n n s  doing, ilncr 
evrn the cvidence that defe11d:lnt knew what he was doing.  tand ding alone. 
fail.. to lay  the necessary predicate that defendmit rra-o~~al)lg apprc- 
I~cndetl he was in danger of death or great bodily h ~ r n i  
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3. Homicide 10c, 
d charge which properly places the burden upon defendant to establish 

his cvmtention of drunkenness re~ideri~ig hiin incapable of premeditatio~! 
and deliberation, bnt then further charges that the burden is on defend- 
ant to est~ablish the matter to the satisfaction of the jury "in order for 
hiin to mitigate the offense," must be held for error, since the burden of 
estahlisliing premeditation and deliberation beyond a reasonable donbt 
rests upoii rile State throughout, and defendant in no event has the burden 
of estahlishi~~g matters mitigating the offense from first degree to second 
degree inmder. 

4. Criminal Law 81c (2 , ) -  

TT7here the charge contains a correct and a n  incorrect instruction relat- 
ing to the I-~urden of proof, the error cannot be held harmless by the appli- 
mt io i i  of the rille of contextual construction. 

,IPPEIL by defendant from Phillips, J., a t  August Term, 1946, of 
JTILKES. 

The appellant, Claude Absher, was charged mith the murder of CIyde 
Watts, n a s  conricted of murder i n  the first degree, and from the sen- 
tence of death imposed, appealed to this Court. The case history in  so 
f a r  as it affects the disposition of this appeal is substantially as follows : 

Watts w i s  a soldier in the United States Army, engaged in  the Euro- 
pean Theatye for  some four years. During tha t  ti& the defendant, 
Absher, v a s  frequently in company with Josie Watts, wife of deceased, 
and admittedly having immoral relations mith her. Meantime, Watts 
had beell discharged from the armv for about two months before the 

L 

occurrence inmecliately leading to  his death, and had returned to his 
home in  Sort11 Kilkesboro where all the parties mere living. On the 
evening of the day in which events culminated, Watts, while standing 
across the street mith a number of companions, amongst then1 E a r l  
Watts, his brother, Quincy Parker,  Parks  Robertson, and Jack Ander- 
son, observed Absher and Mrs. Josie Watts  standing near the bank 
building engaged in  conversation. Followed by the above named persons, 
he went acroqs the street and charged Absher with breaking u p  his home. 
A struggle encued betveen Watts  and his wife in  which Mrs. Watts took 
her husband by the hair and exclaimed that  she was "going to get a 
warrant  for erery damned one of them." Watts proposed to accompany 
her to the Mayor's office and they both started in  that  direction. 

The State'. e~ idence  tended t o  show tha t  Absher, expressing his loye 
for "that damned woman," started to follow. Anderson interfered and 
told him not to follow them. I n  the altercation which followed, Ander- 
son knocked or slapped Absher to the sidewalk. The evidence tended to 
show that  the defendant, a t  some point i n  this melee, had drawn a knife. 
The  parties finally separated, Absher declaring he rr-odd return, and 
going off in the direction of the Call Hotel. 
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Absher was not seen by Clyde Watts for about 30 minutes, during 
which, Ear l  Watts, Anderson, Quincy Parker, Parks Robertson x-alked 
about without any particular objective, as they contended, and drank 
quantities of whiskey. They finally decided to see if they could find 
Clyde and his wife and walked back down the street, where they were 
joined by Clyde Watts and Coy Adkins. They finally approached 
Brame's Drug Store near which the previous altercation had occurred. 
There Clyde Watts saw the defendant on the opposite side of the street 
and "hollered" a t  him: "I want to see you a minute." Absher was 
standing near the taxicab stand and Watts went straight aero,Qr the 
street and approached him. The group which had acconlpanied him 
converged on the scene from different angles. When Clyde Watts was 
about 25 or 30 feet from Absher, the latter, first pointing the gun at 
Ear l  Watts, then turned i t  upon Clyde Watts and shot him in the belly, 
the load striking a little below the level of the navel on the right side 
and inflicting a wound from which Watts died shortly thereafter. 

After Clyde Watts was shot, Absher made a motion as if to reload the 
gun and he and Earl  Watts struggled on the sidewalk until the gun mas 
recovered by someone else. An officer arrived and Absher mas taken into 
custody. The evidence is to the effect that Watts was unarmed through- 
out the difficulty. 

Testifying in his own behalf, defendant said that after the first 
encounter near the bank in which he was knocked to the sidewalk, he 
went to the Call Hotel where he drank a great quantity of n-hiskey. so 
much in fact that after the last drink there, his mind was a perfect 
blank; and he now had no memory whatever of anything that occGrred 
thereafter until he was awakened in jail about midnight and learned 
that Watts had been shot and killed. W. C. Sloop, taxicab driver and 
witness for the State, testified to the conduct of defendaut during a part 
of the amnesic period. He testified that defendant approached his cab 
in front of the hotel and engaged witness to carry him to his home, about 
a mile away. Arriving there, defendant told him to turn around and 
wait for him. This the witness did; and in a short time defendant came 
out and got in the back seat of the cab. After some difference betv-een 
them about which street they should take, witness drove defendant to a 
point a short distance from where the homicide took place. As defendant 
got out of the car, witness discovered that he was carrying a qhotgun. 
Absher exclaimed, "Now where is he at," or "Now where is the s. o. b. 
at?" and went in a fast walk up toward Brame's Drug Store. 

I n  rebuttal of defendant's testimony that he could remember nothing 
that happened from the time he took the last drink at  the hotel until he 
was awakened in the jail after the fatal occurrence, the State offered 
evidence from witnesses who had observed him a t  various time3 during 
that period, particularly at the time of his arrest, who testified that in 
their opinion defendant knew what he mas doing. 
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Omitted from this statement is any attempt at  a categorical mention 
of objections to the evidence and of exceptions to the judge's charge not 
concerned with the basis of decision. Where pertinent to the discussion, 
exception to  the instructions given and objection for the want of proper 
instructions will be specifically treated in the body of the opinion. 

The jury returned a verdict of guilty of murder in the first degree 
and from the sentence of death imposed, the defendant, as noted, ap- 
pealed, making some 94 assignments of error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Tricefie, Holshouser & Mitchell and Hayes & Hayes for defendant, 
appellant. 

SEAWELL. J. The prime purpose of appellate review is to discover 
and correct nreiudicial error. Often its correction necessitates a new 

A ., 
tr ial;  but it is not mandatory on the appellate court to treat separately 
94 exceptions to the trial, all, allegedly, involving as many fatal errors, 
or to furnish a complete pattern for a new trial. Out of the objections 
to the conduct of the trial, a few of which may be meritorious, and a 
great many no doubt taken as an anchor to windward, we consider two, 
more deeply based and a t  the same time more prominently thrown up 
from the melange of the legal battle. 

On the first of these the Court does not stand with the amellant. The * & 

objection is that the trial court failed to recognize defendant's right of 
self-defense. under the circumstances developed in the whole evidence, 
and to give the jury appropriate instructions thereupon. 

Without going into the refinements with which time, place, and cir- 
cumstance qualify the right, a person is justified in t a k h g  the life of an 
assailant in self-defense under a reasonable apprehension of death or 
great bodily harm. I t  is the reasonableness of the apprehension, as it 
must have appeared to the defendant a t  the time of the act, that justifies 
the homicide. S. v. Robinson, 213 N.  C., 273, 279, 196 S. E., 366. 

The defendant stated that he remembered nothing of what occurred 
after he had imbibed the last drink of white corn liquor at  the hotel 
until he was awakened in jail after the killing. This covered the period 
during which the evidence tends to show he went home and procured the 
shotgun, returned and shot Watts. We are asked to infer from this 
amnesia and the drunkenness which caused it, that during this critical - 
period defendant's reasoning faculties were so affected that he was in- 
capable of premeditation or deliberation; but i t  is suggested that he 
might be still left with enough reason to appreciate or appraise physical 
danger and react to it rationally. Rut if such an anomalous condition 
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could exist, defendant's sweeping abnegation-the "blackout7'-provides 
110 stops for its consideration unless we resort to  speculation ?;ice e t  contra 
inference from the evidence. Under the "blackout" theory advanced by 
appellant and relevant testimony it is difficult to perceire how defendant 
could have had any apprehension a t  all, much less one which the lam 
regards as extenuating only when tempered with reason. I t  is argued 
here tha t  even a n  animal may have a n  instinct tha t  warns him of im- 
pending menace to life; but the law of self-defense and justifiable homi- 
cide is not framed upon the facts of animal instinct and beharior, but 
npon the reason and accountability of man. It probes the nzotire hehind 
the act. I t s  extenuation or justification does not rest so much in the 
ob jec t i~e  circumstances staging the homicide as in the subjective appre- 
hension of death or great bodily harm, which is  reasonably aron>etl by 
them. The apprehension is morally and legally inseparable from the 
exercise of reason. 

Witnesses for the State testified tha t  they were of the opinion Absher 
knew what he mas doing. T\Titnesses to the facts testified to conr-rrsation 
and behavior on the par t  of dbsher from which a like inference may be 
drawn. I s  this to  be taken by the Court as contradicting the defendant 
about the "blackout" and giving him the right to claim that  he killed 
Watts  in a reasonable apprehension of death or great bodily ha rm?  
That  the circumstances were such that  he ought to hare  felt that svay 
about i t  anylvay, if normal, and thus, willy i d l y ,  force him from the 
defense of drunken irresponsibility to the plea of self-defenre ? TVe are  
asked to give the defendant the benefit of a theory which is negatived by 
his own testimony and to credit him with reactions which he does not 
profess to hare  had, alld which no evidence in the record, standing alone, 
is  sufficient to impute to him. Upoi: this record the defendant is not 
entitled t o  the desired instruction relating to self-defense. 

Bu t  the second'obiection me notice merits a new trial. The defendant 
had pleaded drunkenness a t  the time of the homicide to an extent vhich  
so affected his reason as to  make it impossible for him to  premeditate or  
deliberate the taking of life within the statutory definition of first degree 
murder and necessary to his conviction of that  offense. On this point 
the t r ia l  court instructed the jury:  

"To make such defense a~ai lable ,  the eridence must shov* that  at the 
time of the killing the prisoner's mind and reason was so completely 
intoxicated and overthrown as to render him utterly incapable of form- 
ing a deliberate and premeditated purpose to kill. As the doctrine is 
one tha t  is dangerous in its application, i t  is allowed only in Tery clear 
cases; and where the eridence was that  the purpose to kill was deliber- 
ately and premeditatedly formed when sober, the imbibing of intoxicants 
to whatever extent, in order to carry out the design, mill not avail as a 
defense; and the Court charges you, gentlemen of the jury, when a 
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defendant interposes a plea of drunkenness, that the burden of proving 
such plea is upon him, not beyond a reasonable doubt and not by the 
greater weight of the evidence, but simply to the satisfaction of the jury, 
i n  order for him to mitigate the offence." 

The fault in this instruction does not lie in putting on the defendant 
the burden of establishing the affiTrnative defense of drunkenness and 
incapacity to deliberate to the satisfaction of the jury; S. v. Cureton, 
218 N. C., 491, 11 S. E. (2d), 469; 8. T. Bracy, 215 Tu'. C., 248, 256, 
1 S. E. (2d), 841; S. 21. Shelton, 164 X. C., 513, 79 S. E., 883; but in 
the language used to explain its legitimate use and effect:-"in order 
for him to mitigate the offence." The office of the plea and evidence 
supporting i t  is to rebut the evidence of the State tending to show delib- 
eration, and thus defeat conviction of first degree murder, n-hich can 
only be had on proof beyond a reasonable doubt of this essential element, 
and not to mitigate an offense already chalked up against the defendant, 
either through assumption by the court or presumption of law. 

There is, of course, another sort of presumption with IT-hich the de- 
fendant must, imprimis, contend-that of normal understanding, or 
sanity, which prevails until the contrary is shown; S. v. Cureton, supra; 
8. v. Xhelton, supra; but the exception does not invite its discussion. 

I t  may have been the purpose of the court to array the evidence of 
defendsnt's incapacity to deliberate against evidence of the State tending 
to show deliberation, but the phraseology will scarcely admit of that 
construction; and we do not think its prejudicial tendency is relieved by 
construing the charge contextually, although, in  another part of it the 
burden was properly placed on the State to prove premeditation and 
deliberation beyond a reasonable doubt. 

I n  the hope that the next trial will prove less challengeable, we refrain 
from comment on the other 92 assignments of error. For the reasons 
stated, however, the appellant is entitled to a new trial. I t  is so ordered. 

New trial. 
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MARY H.  LAMB v. LEON H. LAMB AND WIFE, MATTIE LAMB; NETTIE 
LAMB CHRISTESON, HERBERT LAMB AND WIFE, JIATTIE LAMB ; 
HATTIE LANB MATTHEWS, LESTER H. LAMB ASD WIFE, REVAH 
LAMB; -4DRIAN LAMB AND WIFE. BESSIE LAMB; EULA BELLE 
PAGE AXD HUSBAND, HATWOOD PAGE; BETTIE LAMB DEVANE; 
FANNIE LAMB SMITH AND HUSBAND, ROBERT SMITH ; EDNA LAMB ; 
ANNIE C. GORE AXD HUSBAND, FOREST GORE: CLARA LAMB Mc- 
LAMB AND HUSBAND, THEODERICK BIcLAMB ; THOMAS LAME, JR. ; 
LOUISE LAMB ; EDNA LOU LAMB ; EARLE LAMB ; BOBBY (ROBERT) 
LAMB; ANNA J. LAMB; JAMES DRAUGHON; W. H. DRAUGHON; 
T. B. DRAUGHON AND WIFE, EULA DRAUGHON; ROSS WILLIAMS; 
IDA AMAN ; BESSIE DRAUGHON SCOTT AND HUSBAND, J E R E  SCOTT; 
MINNIE DRAUGHON WATSON ; MAMIE DRAUGI-ION BULLARD AND 

HUSBAND, TVILLIBM BULLARD ; J. F. COLWELL AND WIFE. MABEL 
COLWELL; A. W. COLWELL, JR., AXD WIFE, EVELYN DISON COL- 
WELL. ASD JOHN B. WILIANS, JR.. GUARDIAN AD LITEX 

(Filed 6 Sovember, 1946.) 
1. Wills 8 44- 

The doctrine of election under a will is based upon the principle that a 
person cannot take benefits under the mill and a t  the same time reject its 
adverse provisions. 

2. Same- 
In order for the doctrine of election under a mill to apply, the intent 

of the testator to put the beneficiary to an election must clearly appear 
from the instrument. 

The doctrine of election under a will does not apply where, upon a fair  
and reasonable construction of the will i t  appears that testator mis- 
takenly thought the property of the beneficiary he purports t o  dispose 
of was his o~vn, nor where the beneficiary receives no alternative benefit 
under the will in lieu of the property purportedly disposed of. 

4. Same- 

A bequest of any part of a certain fund which testator may not have 
disposed of prior to his death, will not support the doctrine of election 
when there is  no evidence that the beneficiary actnally received any 
amount thereunder, since the court will not assume that  any part of the 
fund remained undisposed of a t  testator's death. 

5. S a m e  

Testator and his wife owned a tract of land by entireties. Testator 
devised "my interest" therein to his wife. with remainder over to desig- 
nated beneficiaries, with further provision that the will should "not affect 
the deed" to  him and his wife which created the estate by entireties. 
Held: I t  is apparent that  testator believed he had a disposable interest in 
the estate by entireties and mas attempting to devise only such interest 
and not any interest of his wife, and further. the intent to put his wife 
to her election does not appear, and therefore the doctrine of election is 
not applicable. 
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APPEAL by defendant from Thompson, J., at ,March Term, 1946, of 
SAMPSON. 

The plaintiff brought this action to remove a cloud from the title to 
land which she claims as survivor of her husband, W. B. Lamb, in  
tenancy by the entirety. The alleged cloud upon the title consists in  
defendants' claim of ownership based on their construction of the last 
will and testament of W. B. Lamb, which they contend put the defendant 
to her election with respect to the land in  controversy, and other benefits 
under the will; an election which, i t  is contended, she exercised in a 
manner to exclude her present claim, and release her interest in the land 
to which they are, in  that event, entitled under the will. 

The will consists of the original testament, executed 4 March, 1932, 
and a codicil executed 31 December, 1942. The latter document is par- 
ticularly directed to item three of the original ~vill, which it revokes, 
but which is pertinent in explanation of the codicil. I tem three is as 
follows : 

('ITEM THREE: I give, devise and bequeath to my beloved wife, Mary 
H. Lamb, all of my property, real, personal and mixed, wherever the 
same may be located or in  whatever form i t  may be, to have, own, use, 
sell, dispose of and manage during the term of her natural life, and at  
her death so much thereof as may remain shall become the property of 
and vest in my heirs at  law, except C. T. Lamb and Nettie Lamb who 
are not to share therein, in fee-simple; but my said wife shall have the 
right to sell and convey any part thereof and all deeds and conveyances 
made by her shall be ample to convey any or all of said property, and 
she shall use and enjoy the proceeds therefrom and not be accountable 
therefor to my said heirs at  law, as I have every confidence that she will 
preserve my estate so that they shall receive a t  her death such part 
thereof as she does not feel she should use during her life." 

I t  is necessary to quote the codicil in full: 

"NORTH CAROLINA 
SAMPSON COUNTY 

"I, W. B. Lamb, of Sampson County and State of North Carolina, 
make this codicil to my Last Will & Testament published by me, and 
dated the 4th day of March, 1932, which I ratify and confirm except as 
the same shall be changed hereby. 

"WHEREAS, by Item Three of my Last Will & Testament above re- 
ferred to I gave and devised to Nary  H. Lamb, C. T. Lamb, Nettie 
Lamb, and others, certain property; and WHEREAS, I have since sold the 
property referred to in said paragraph and have received the cash there- 
fo r ;  and WHEREAS, prior to the date of sale, I have conveyed by deed to 
my wife, Mary H. Lamb, one-half interest in the lands which I referred 
to in  said paragraph and that she was the owner of a one-half undivided 
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interest therein a t  ths  time of said sale, and accordingly is entitled to 
one-half of the purchase price of the whole tract of land, which was 
$9,000.00; and WHEREAS, i t  is my will and desire to dispose of my one- 
half of the proceeds from the sale of said property amounting to 
$4,500.00, which I hare  not disposed of and spent prior to my  death. 

"FIRST : SOX-, therefore, I hereby revoke the said paragraph Three of 
my  rill hereinbefore rcferred to, and I hereby give and bequeath t o  my  
wife, Mary H. Lamb, any part  of the $4,500.00 which belongs to me 
from the sale of said lands, to her during the term of her natural  life, 
and that she m a ~  use any part of the same which may be necessary to 
maintain and support her during said time, but if a t  her death any part 
of the $4.500.00, the same being my  part  of the proceeds from the sale 
of said land, shall be remaining in her hands, then such remaining part 
I hereby g i ~ e  and bequeath to the heirs of Allen Lamb, the heirs of 
Jirnnlir Lamb. alld the heirs of Bettie Draughon, in the same manner as 
if the- hat1 inherited i t  without will. 

"SECOSD: That my wife, Mary H. Lamb, and W. B. Lamb are the 
owners of certain lands in the Town of Ingold which we hold as an  
estate by the entirety, and I hereby give and devise my interest in said 
propertj- t o  Mary H. Lamb for life, and after her death I give and 
devise the same to the heirs of Allen Lamb, the heirs of Jimmie Lamb, 
and the heirs of Bettie Draughon in  fee-simple forever, provided that 
this will shall not affect the deed which has already been made to Mary 
H. Lamb and to me. 

"Is TEYTILLOSY WHEREOF, the said W. B. Lamb has hereunto set his 
hand and seal. this the 31st day of December, 1942. 

m. B. LAMB (SEAL)" 

Both the will and the codicil were duly admitted to probate on the 
death of IT. B. Lamb. which occurred 24 April, 1944, and the plaintiff 
qualified as executrix thereunder and is still acting as such. She is now. 
and has been at all times, in possession of the lands in  controversy. 

I n  their a n ~ \ w r ,  the defendants presented their view of the construc- 
tion of the will and asserted their osmership of the land. 

The caie came on for hearing at  March Term, 1945, of Sampson 
Superior Court. After consent that  the matters in controvers~ should 
be heard bj- the Presiding Judge without a jury, plaintiff and defend- 
ants. respectirely, moved for judgment on the pleadings. Keither party 
offered eriilence. 

After hearing the argument of counsel and considering the matters 
presented in the pleadings and admission of parties with respect thereto, 
the Judge entered judgment that  the plaintiff is the owner in fee-simple 
of the  lands in controversy, and that  defendants have no interest therein ; 
and that  the alleged cloud upon the title "be and the same is hereby 
remo~.ed." 
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The  defendants excepted and appealed, assigning error. 

J .  D. Johnson ,  Jr., and  Faircloth  & Faircloth  for plniuizl?', r c p p e l l ~ c ~ .  
B u t l e r  & B u t l e r  and  P. D. Herr ing  for defendants ,  appellcrt~fc.  

SEATVCLL, J. The tr ial  court, correctly cmstruing the n ill of TY. B. 
Lamb, held tha t  the plaintiff, his widow, was not therehy- put t o  her 
election with respect to the lands in controversy, and that  her right of 
s ~ ~ r i v o r s h i p  therein was not defeated. I n  this we concur. 

Any  attempt to list, by exhaustive rule, the conditions which give rise 
to  the duty or legal necessity of election must be left to the test-nriter 
or encyclopedist. Confining ourselves to the facts of this c a v  and the 
situation they present, which is not  holly novel i n  type, n e  wl)eat home 
principles which we believe to be applicable and controlling. 

The  doctrine of election, as applied to wills, is based on the principle 
tha t  a person cannot take benefits under the m-ill am1 a t  the same time 
reject its adrerse or onerous prouisions; cannot, at the came time, hold 
under the will and against it. B e n t o n  v. Alexander ,  224  S. i'., $00, 
32 S. E. (2d),  584; XcCnehe~,  v. X c G e h e e ,  189 X. C., 553, 1 2 7  S. E., 
684; W e e k s  v. W e e k s ,  77 N. C., 421. The intent to put the brrleficiarv 
to  a n  election must clearly appear from tlie will. R i c h  v. AIIl(orz\~y, 149 
S. C., 37, 62 S. E., 762; Rank v. ~ll isenlzeimer,  211 K. C., 519, 191 S. E., 
1 4 ;  Page  on TTills, Tol. 4, p. 1347. The propriety of this rule eq~ecially 
appears where, in derogation of a property right, the nil1 purlmrti to 
dispose of property belonging to the beneficiary and, inferentially. lo 
bequeath or derise other propelty in lieu of it. 

Our  train of reasoning is not complete urithout adding that if,  upon a 
f a i r  and reasonable comtruction of the will, the testator. in a pnrportcd 
disposal of the beneficiary's property, has mistaken i t  to he 111. onn,  the 
law nil1 not imply the necessity of election. Re?lton c. A l e  ~ w n d p r  s l i p ,  (1 .  

That  result follows as a corollary to  the principles already laid ilo~vn. 
W e  should also say that  as a matter of course theie I> no elrction 

implied or is indeed possible when the perron whose right i- ail.r-er\ely 
dealt mith in the will receives from the testator no al ternatiw bencfit 
thereunder i n  lieu of that  taken anay.  Ford 2, .  It'lzedbee, 2 1  S. ('.. 1 6 ;  
X c G e h e e  v. X c C e h e e ,  supra.  

I11 the case a t  bar the preamble to the codicil states that tlie testator 
had. since the making of his will, sold the land referred to in iten1 three 
thereof (not the land in  controversy here) receiving $9,000.00 the~,efor. 
one-half of which belonged to the ~vife, the present plaintiff, h , ~  1-irtue 
of her one-half interest therein, and that  he now desires to diym-e of 
such of his half of the proceeds-$4,500.00--as might remain in his 
hands a t  his death. This is the legacy which appellants contend the 
plaintiff accepted, forniallp and legally. in lieu of her o ~ m  land when 
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she qualified as executrix to the will. But the burden rested upon the 
defendant to adduce some evidence of a condition confronting the plain- 
tiff which put her to an election at  the time she presented the will for 
probate and qualified as executrix; and, in view of the conditional nature 
of the bequest, the court cannot assume that any part of i t  remained 
undisposed of or unspent at the time of testator's death. The defendants 
offered no evidence. Ordinarily, time is no fixative when applied to 
cash assets. 

But we are of opinion that defendants' cause must fail in respects 
more fundamental than mere procedure. The single sentence composing 
the second item in the codicil, under which the defendants claim, strik- 
ingly emphasizes the fact that the testator and his wife hold the land 
as an estate by the entirety, and purports to convey only his interest in 
it-"I hereby give and devise my interest7,-and even so expressly 
negatives any effectual devise with the proviso, "That this will shall not 
affect the deed which has already been made to Mary H. Lamb and 
me"; this being the deed under which they hold by entirety. 

I t  seems reasonably clear that the testator supposed himself to have 
some disposable interest in the land at the time, or anticipated that the 
estate in entirety might, in the course of time, be resolved into a co- 
tenancy. But we need not speculate about this. I t  seems clear that the 
testator has put enough into this paragraph to negative any intent to 
interfere with the plaintiff's right of survivorship, and to toll the neces- 
sity of election, if i t  had otherwise existed. 

We should say that Hoggard v. Jordan ,  140 N .  C., 610, 53 S. E., 220, 
cited by appellant, is not sufficiently in point to support appellant's 
appeal. What the Court might have done with that case except for the 
long continued acquiescence of the interested parties is not for us to say. 
But the factual differences between that case and the case at  bar are 
sufficient to distinguish them in legal principle. One of these differences 
is that in  Hoggard  v .  Jordan ,  supra,  the testator, in terms, disposed of 
the whole land, and in the instant case the testator just as plainly limited 
the disposal to his own interest, clearly indicating that he was not 
attempting to dispose of the property of another. P e n n  v. Gzcggenheimer, 
76 Va., 833, 847; 2d Story Eq. Jur., sec. 1037, Pomeroy, 849. Also, 
inasmuch as i t  does not affirmatively appear that the devisee got, or 
could have gotten, anything else from the will, the result would be to 
ration the wife's own estate between her and the defendants without 
offering any alternative as the subject of election. McGehee  v. McGehee,  
supra;  Ford v. W h e d b e e ,  supra;  B e n n e f t  v. H a r p e r ,  36 W. Va., 546, 
15 S. E., 143; Page on Wills, see. 1188. 

The judgment of the trial court is 
Affirmed. 



N. (3.1 FALL TERM, 1946. 667 

PERRY w. TRUST Co. 

L. 0. PERRY, INA P. FOWLER, BURMA P. FAUCETTE, JlAUDE P. 
PRIVETTE, H. K. PERRY, R. K. PERRY, an-D R. C .  PERRY v. FIRST 
UITIZENS NATIONAL BBNK 8: TRUST COMPANY, ADXIINISTRATOR 
D. B. X. OF THE ESTATE OF J. B. PERRY, DECEASED. 

6 November, 1946.) 
I. Trial § 27- 

Where the evidence is conflicting i t  is error for the court to give 
a n  instruction which has the effect of a directed verdict for either party. 

2. Bills and Sotes § 34- 

Although the burden is upon the maker who admits the e.rec~~tion and 
delivery of notes to establish his contention of non-liabilit). where testi- 
mony offered by him, considered in the light most favorable to  him. affords 
any competent evidence in support of his contention, he is entitled to 
have the question submitted to the jury, and an instruction having the 
effect of a directed verdict against him is error. 

3. Bills and Notes 3, 3 3 -  
As between the parties, the maker of negotiable notes under seal pur- 

porting on their face to  he for "value receired" is  not precluded from 
showing that their delivery was conditioned upon a contingency which 
had not been fulfilled or that they were given upon a condition which 
failed, or that  there was a failure of consideration. 

4. Same: Descent and Distribution 8 13-Evidence held for jury on de- 
fense of want of consideration or that notes were given on condition 
that failed. 

I11 thib action by a distribntee against the successor administrator to 
recover his distributire share of the estate, defendant set up as  a defense 
notes executed by the distributee to intestate. Plaintiff admitted the ese- 
cution of the notes, and offered evidence that the notes were executed and 
delivered upon condition that  intestate assume nnd pay off certain tax liens 
on plaintiff's land, and that plaintiff thereafter executed other notes for  
substantially the same obligation to the first administrator who paid the 
tax liens, and that the first administrator h?rl declared that the second set 
of notes settled the distributee's obligations to the estate. Held: Plaintiff's 
evidence was sufficient to be submitted to the jury upo11 11iq contention 
that  the first series of notes were given upon a condition that failed or 
that  they were without consideration. and an instruction having the effect 
of a directed rerdict for  the administrator oi, the issue is erroneous. 

5. Evidence § 3% 
Testiniony by the maker of notes ns to tmnsnctions with cleceasetl payee 

tending to establish non-liability is properlj- excluded. 0. 8.. 8-51. 

APPEAL b y  plaintiff H. K. P e r r y  f r o m  Bone, J., at J a n u a r y  Term,  
1946, of FRANKLIE. N e w  trial.  

T h e  plaintiffs sued t o  recover their  distributive shares i n  the  estate 
of J. B. Per ry ,  deceased. T h e  defendant administrator  answered ad- 
mi t t ing  assets f o r  distribution, bu t  alleged, among other things, t h a t  
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PERRY 9. TRUST Co. 

plaintiff H. K. Perry  was indebted to the estate, evidenced by certain 
enumerated notes, in an  a m o u ~ t  in  excess of his distributive share. 

I t  was admitted that all of the notes referred to  were barred by the 
pleaded statute of limitations, except (1 )  three notes under seal, dated 
22 January,  1935, in the aggregate sum of $2,300, and ( 2 )  one note 
for $1.971, dated 7 April, 1941. Plaintiff H. K. Perry  admitted he owed 
the $1.971 note, which he was ready to pay, but denied liability on the 
notes for $2,300 on the ground that  these notes, secured by deed of trust 
on his land, were conditioned upon J. B. Perry's paying certain out- 
standing liens on plaintiff's land arising out of unpaid taxes, and were 
executed to secure and indemnify J. B. Pe r ry  therefor; that J. B. Perrp  
had failed to pay off' these obligations, and that  the note of $1,971 was 
later given by plaintiff to the former administrator of the J. B. Perry  
estate to cover these same obligations. Plaintiff pleaded failure of con- 
sideration. 

The 0111~- controverted issue submitted to the jury was in  regard to 
the three notes aggregating $2,300. As relating to this issue, i t  was not 
contro~-erteci that  J. B. Perry. the uncle of plaintiff H. K. Perry  and 
of plain~iff 's  brother W. C. Perry, died in 1940, and that W. C. Perry 
quaiified a. adnlinistrator of his estate and continued to act in that  
capacity until 9 April, 1942, when he resigned, and was succeeded by 
the defendant Bank;  that the land of H. K. Perry  (123 acres) had been 
a t  some prerious time sold for taxes and bought in by the county; that 
the countj- in 1934 conveyed the land to ITT. C. Pe r ry  for $1,350, the 
amount of the taxes and costs. TV. C. Pe r ry  paid part of the purchase 
money and gave notes secured by deed of trust 011 the land to the county 
for the balance of the purchase nloney in  the sum of $1,157. 22 Janu- 
ary, 1935. TIr. C. Pe r ry  conveyed the land back to H. K. Perry, ~ v h o  
assumed payment of the debt, and on the same date H. K. P e r p  exe- 
cuted the three notes to J. B. Perry  aggregating $2,300, secured by deed 
of trust on the land. On the face of these notes appeared the phrase "for 
purchase money." I t  mas contended by the plaintiff, not admitted by 
defendant, that  these ~ o t e s  were given only to secure J. B. Perry  for the 
contemplated payment by him of the outstanding lien held by the county 
and the amount which had been a d r a ~ x e d  by W. C. Perry. The $1,187 
deed of trust on the land was not canceled, and on 7 April, 1941, the 
notes representing this indebtedness, which, ~ ~ i t h  interest and additional 
taxes, amounted to $1,971, were transferred by the c o u ~ t y  to W. C. 
Pe r ry  administrator. On the same date and for same amount the plain- 
tiff H. T i .  Per ry  executed his note to  W. C. Perry,  administrator of 
J. B. Perry.  Judgment on this note, admitted by plaintiff, was ren- 
dered against plaintiff in this action. The defendant Bank qualified as 
adniinistrator d. b. n. 9 April, 1942, at  which time these notes and deeds 
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of trust (both the $2,300 papers and the $1,971 papers) came into its 
hands. W. C. P e r r y  died September, 1942. 

The defendant Bank administrator offered evidence tending to shot17 
the execution of the notes referred to, and the admission in paragraph 3 
of plaintiff H. I<. Perry's reply that  he-had '(executed and deliuered" 
the three notes aggregating $2,300. Plaintiff then, without objection, 
offered the remainder of paragraph 3 to the effect that  the $2,300 paper 
was executed "in consideration of said J. B. Pe r ry  paying all the taxes 
due on .aid land as hereinbefore set out. the said J. B. Perry  failed and 
refused to pay the taxes nhich  had accumulated upon said lands, and 
said taxes were not paid until after the death of said J. B. P e r r ~  vihen 
the same had amounted t o  $1,971, and were then paid by the adminis- 
trator of the estate of J. B. Perry,  deceased." 

Mr. E. H. Malone, the attorney who drew the $2,300 papers, testified 
that  H. K. Perry,  J. B. Perry  and TIT. C. Pe r ry  r e r e  present i n  his 
office a t  the t ime;  that  following failure of negotiations to secure a loan 
from the Federal Land Rank. J. B. Pe r ry  had agreed to take up  and 
carry the indebtedness on the land for H. K. Pe r ry  (par t  due W. C. 
Pe r ry ) ,  and these notes and deed of trust constituted as he understood 
a coniplete settlement among the parties at that  time. K o  money was 
passed. The notes were left in the attorney'b office and some six months 
later were taken by TT, C. Perry. The attorney understood from what 
the parties said that  these notes were to secure what J, B. Perry  was 
taking up, including what the plaintiff owed Mr. C. Perry. 

Plaintiff then called Bill Perry  as a witness, who testified tha t  he 71-as 
a son of the plaintiff, but had no pecuniary interest in the mat ter ;  that  
TV. C. Perry,  after his qualification as administrator, stated that  "H. K. 
Pe r ry  had straightened out all his indebtedness to the J. R. Pe r ry  estate, 
except taxes," and "that he ( the adniinistrator) would settle all of his 
notes." 

The court charged the jury on the issue relating to the three notes 
aggregating $2,300 as follo~vs: "I instruct you that  if you believe the 
evidence and find the facts to be as all the evidence tends to show, that i t  
would be your duty to answer that  issue $2,300 with interest." 

From judgment upon the rerdict returned in  accordance with this 
instructioii. the plaintiff H. K. Perry  appealed. 

0. -11. Beam fo r  plaint$, appellant. 
l-arborozcgh & Yarborozrgh and Lrtmpkin, &rmpXain d? Jolly fo r  de- 

fendan f, uppellee. 

D E ~ I X .  J. The appellant assigns error in the charge on the ground 
that  the instruction g i ~ e n  by the tr ial  court as to the only controverted 
issue amounted to a directed wrdict  for the defendant, and was based 
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upon the erroneous view, as thus expressed, that there was no competent 
evidence to support the plaintiff's contentions. 

The question presented is whether the plaintiff has offered sufficient 
competent evidence to require the submission of the controrersy on the 
determinative issue as an open question. From an examination of the 
report of the testimony set out in the record, i t  is apparent that the 
evidence on the principal question at  issue was not all one way. I t  was 
conflicting in material respects. In Kearney v. Thomas, 225 S. C., 156 
(165), 33 S. E. (2d), 871, 877, it was said: "Where the evidence is con- 
tradictory, obviously no instruction can be given hypothecated on a 
finding of fact by the jury, which will have the effect of a directed ver- 
dict either way." Having admitted in his pleading the execution and 
delivery of the notes in suit, the burden was on the plaintiff to offer 
evidence tending to show non-liability thereon, and if the testimony on 
that point, considered in the light most favorable for him, afforded any 
competent evidence in support of his contention, he was entitled to have 
i t  submitted to the jury with appropriate instructions from the court 
as to all material phases of the case presented by such evidence. R. R. 
v.  Lumber Co., 185 N.  C., 227, 117 S. E., 50; Taylorsville T .  Noose, 212 
N .  C., 379, 193 S. E., 394. 

While the notes in question mere under seal, thus importing consid- 
eration (Coleman v. Whiman t ,  ante, 258, 37 S. E. (2d), 693). and indi- 
cated on their face that they were giren "for ~ a l u e  received." this would 
not preclude the plaintiff from showing if he can that the obligation was 
assumed upon a contingency which was not fulfilled, Lerner Shops T .  

Rosenthal, 225 N .  C., 316, 34 S. E. (2d), 206; Ins. Co. z.. Xorehead, 
209 N.  C., 174, 183 5. E., 606; Kindler v. Trust  Co., 201 S. C., 198, 
167 S. E., 811; Sykes v. Everett, 167 N .  C., 600, 83 S. E.. 585 ,  or that 
the notes mere given upon a condition which failed, Thornris 1 . .  C'rtrferef, 
182 K. C., 374, 109 5. E., 384; Roebuck v. Carson, 196 S. C., 672. 146 
S. E., 708; Federal Reserve Bank ?I. Xfg. Co., 213 X. C., 489. 196 S. E., 
848; Jones v. Cassteaens, 222 N.  C., 411, 23 S. E .  (2d). 597;  or that 
as between the parties there was a failure of consideration, the notes 
being negotiable in form; G. S., 25-33; Farrington v. J f c S e i l l ,  174 
N. C., 420, 93 S. E., 957; Patferson v. Fzdkr ,  203 N. C., 733, 167 8. E., 
74; Lentz v. Johnson, 207 Pu'. C., 614, 178 S. E., 226. "In proper cases 
i t  may be shown by parol evidence that an obligation was to be assumed 
only upon a certain contingency." Kindler v. Trust  Co.. suprii. ('The 
manual delivery of an instrument may always be proved to hare been on 
a condition which has not been fulfilled, in order to avoid its effect." 
Garrison v. Machine CO., 159 N.  C., 285, 74 S. E., 821. "Parol evidence 
is admissible in an action between the parties to show that a written 
instrument executed and delivered by the party obligor to the party 
obligee absolute on its face was conditional and not intended to take 
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effect until another event should take place." Ware v. Allen, 128 U. S., 
590; Bowser t. Tarry ,  156 N .  C., 35, 72 S. E., 74. 

We think the plaintiff in this case has offered evidence which, when 
considered in the light most favorable for him, affords ground for the 
permissible inference, deducible therefrom, that the $2,300 papers and 
the $1,971 note relate to the same transaction, and evidence in the main 
the same obligation; that the three notes aggregating $2,300 were not 
based upon a present consideration, but were executed upon condition 
that the payee take up the outstanding liens on plaintiff's land; that 
upon the payee's failure so to do the $1,971 note was later given by the 
plaintiff to the payee's administrator to cover these same obligations, or 
a substantial part thereof; and further that this note for $1,971, which 
the plaintiff stands ready to pay, was accepted by the then acting admin- 
istrator as constituting a discharge of the previously executed notes. 
Ins. C'o. t. Morehead, 209 N .  C., 174, 183 S. E., 606. 

While the testimony of the plaintiff himself as to a personal trans- 
action with the defendant's intestate was properly excluded as coming 
within the prohibition of G. S., 8-51 (Wi lder  v. Medlin, 215 hi. C., 542, 
2 S. E .  (2d), 549), we think there was some competent evidence tending 
to support plaintiff's contentions, which he was entitled to have sub- 
mitted to the jury, with appropriate instructions. 

I n  stating this conclusion we must not be understood as expressing 
any opinion as to the weight or conclusiveness of the testimony. Con- 
flicting or contradictory evidence invokes "the true office and province 
of the jury." G. S., 1-180. That there is such evidence here, in view 
of the peremptory instruction given, renders another hearing necessary. 
Bouf fen .  T. R. R., 128 N. C., 337, 38 S. E., 920. 

S e w  trial. 

STATE v. W I L B E R T  J O H K S O S  AND C H A R L E S  PRIMUS,  J R .  

(Filed 6 Xovember, 1946.) 
1. Rape §a 1, S- 

Carnally knowing any female of the age of twelve years or more by 
force and against her will is rape; and carnally knowing and abusing 
any female child under the age of twelve years is also rape, G. S., 14-21. 

"Force" as an element of rape may be either actual or constructive, and 
submission under fear or duress may take the place of actual physical 
force. 

3. Rape 3 1%- 
The single crime of rape may be committed by more than one offender, 

and a person who is present and aids and abets the actual ravisher, is a 
principal and equally guilty. 
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4. Criminal Law § & 

Aiclers and abettors who assist in the perpetration of a criiiie are pri11- 
cipals. 

5. Rape 8 4-Evidence of guilt  of both defei~dants  of rape, one a s  perpe- 
t ra to r  a n d  other  as aider and  abettor, held sufficient. 

Evidence that defendants, i11 the midclle of the night. pnrw;int to an 
admitted conspiracy to rob. took charge of a parked autoinohile occ.uyiet1 
by prosecutrix and her male companion, d r o ~ e  i t  into the c ~ u n t g .  robbed 
the occupants and forced them to alight. and that  one of defendants tl~eli 
ordered prosecutrix to remain a t  the spot with the other defendant. and 
forced her companion. a t  pistol point, to  niarcli two h~mdred feet a w l g  
with him, and that while thus separated from her companion, the tlefencl- 
an t  who renl~ined with prosecutrix threatened to Bill her or do her great 
bodily harm if she resisted. and i11 the circninstanres where resistance 
~ron ld  he useless and might h a ~ e  been fatal, prosecntris snl)niittf4 to him 
"on account of fear" i s  AcTd sufficient to carry the case to the j:irg ;IS to 
the guilt of each defendant on the capital charge of rape. oiie its t11~  avtl~al 
perpetrator. and the other as  an aider and abettor. 

9 demurrer to the eridence prcsent. thr  wfficiei~cy of tht. PI itlrlicv coil- 
sidered in the light most fa~~orab le  to the State, to carry the c n . ~  to the 
jury or to snpport the rerdict. and neither the trial court nor the S~q)rrnic~ 
Court on appeal may pass upon the ~re igh t  of the evidence or t h c  crcili- 
bility of the witness. 

,~PPEAL by  defendants f r o m  IJcrrris, J., a t  J u n e  Term, 1946, of J ~ A R E .  
Cr imina l  prosecution on i n d i c t n ~ e n t  charging the  defendant i  nyith rape. 
Following arrest  of judgment a t  the S p r i n g  Term, 1946, reported 

ante, 266, f o r  defect i n  bill of indictn~ent ,  another  hill n-a- duly 
returned against t h e  defendants charging them wi th  the  carnal  knowledge 
of a female forcibly and against her  will. Upon  this  i~ldictment  the? 
were aga in  tried and convicted. 

T h e  record discloses tha t  on the night  of 1 9  June ,  1945, about the hour 
of 11 :45 p.m. Charles Pr imus ,  J r . ,  and TVilbert Johnson (Segroes) ,  
armed and  admittedly bent on robbery, took charge of a n  automobile 
which was parked on Whi taker  Mill Road i n  t h e  northern par t  of the 
C i t y  of Raleigh and  occupied a t  the time by J o h n  Guignard ant3 Ti rg in ia  
Lipscomb (Whi tes ) ,  drove i t  a distance of about s ix miles in to  the coun- 
t ry,  r a n  i t  i n t o  a ditch, got out and ordered the  occupants to  do likevice, 
demanded t h r i r  pocketbooks, commanded them to go  d o ~ n  a roatl in  the 
woods; the  defendants then held a n~hispered converqation, af ter  which 
Johnson,  with g u n  i n  hand,  directed Miss Lipscomh t o  "stay there." with 
P r i m u s  and  marched Guignard approximately 200 feet don 11 a path and 
demanded t o  know where his money was. V h i l e  t h e  partie. were thuq 
separated, P r i m u s  had intercourse v-ith the  prosecutrix a f te r  threatening 
to kill her  if she did not submit.  She  sags, "I submitted to P r i m w  on 
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account of fear." The defendants were over 18 years of age; and the 
prosecutrix was 25 years old a t  the time of the assault. 

Soon after the rape was accon~plished the defendants freed the prose- 
cutrix and her companion and allowed them to make their way to a 
house in the neighborhood. 

The defendants admitted in statements i n  the nature of confessions 
tha t  they obtained $650 from Guignard and $38 from Miss Lipscomb. 
Each  originally claimed the other committed the rape, but finally Primus 
admitted he was the one who actually assaulted the prosecutrix. Johnson 
was tried on the theory of an  accessory, being present, aiding and abet- 
ting in the perpetration of the capital offense. H e  was referred to by 
Pr imus  as "the boss" of the hold-up conspiracy. 

Verdict: Guilty of rape as to each defendant. 
Judgments : Death by asphyxiation as t o  both defendants. 
Defendants appeal, assigning as error the refusal of the court to  

sustain their demurrers and dismiss the action as in case of nonsuit. 
G. S., 15-173. 

Atforney-General McVulZnn and Assistant Attorneys-General B r u f o n ,  
Rhodes, and Moody  for  the S f a t e .  
1. B. R r e ~ c e  for defendnnts. 

STACY, C. J. The questions presented are ~ rhe the r  the cases as made 
can survive the demurrers. Specifically, the question posed by Pr imus  
is whether the evidence shows force sufficient on his par t  to constitute 
rape;  and the question raised by Johnson is whether the evidence renders 
him a participant in the capital offense. The defendants concede that  
they conspired to get money by hold-up and robbery on the night in 
question, but they contend that  any additional crime was in excess of 
their original design. 8. 2'. T m m m e l l ,  24 K. C., 379. Cf. 8. v. Smith, 
221 N. C., 400, 20 S. E. (2d),  360; S. I ? .  BPU,  205 K. C., 225, 171 
S. E., 50. 

I. THE C i b E  L 1 ~ . l ~ ~ ~ ~  PRIMTS : 

"Rape is the carnal knowledge of a fernale forcibly and against her 
will." 8. 1 . .  J i m ,  12  N. C., 142. This x a s  the early definition of the 
crime. and it still ha.- the same significance in the law. 8. 1 % .  X o r s h ,  
132 K. ('., 1000, 43 8. E.. 828; 8. 1%. .Tohns fon ,  76 N. C., 209. Our  
ctatute also makes i t  rape, carnally to know and abuse any female child 
lmder the age of twelre years, even though she consents. G. S., 14-21; 
,C. T .  P t o r k ~ y ,  63 N. C., 7. I n  other vords. "rarishing and carnally 
knowing any female of the age of twelve years or more by force and 
against her will" is rape;  and "carnally knowing and abusing any f ~ m a l e  
child under the age of twelve years" is also rape. G. S., 14-21; 8. v. 
X o n d s ,  130 S. C., 697, 41 S. E., 789. 
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I n  the instant case, as against Primus, i t  was incumbent upon the 
State to show that his connection with the prosecutrix was accomplished 
"by force and against her will." ('By force," however, is not necessarily 
meant by actual physical force. 52 C. J., 1024. I t  may be actual or 
constructive. Anno. 8 L. R. A, 297. Fear, fright, or duress, may take 
the place of force. 44 Am. Jur., 903. The a s e  is replete with evidence 
that the prosecutrix submitted "011 account of fear" and after the defend- 
ailt had threatened to kill her or do her great bodily harm, if she 
resisted. Indeed, the circumstances themselves were terrifying. The 
prosecutrix and her companion had been held up and robbed in the 
middle of the night by two strange men whom they regarded as despera- 
does. Johnson with gun in hand ordered the prosecutrix to "stay there" 
in  the wooded path with Primus while he marched her companion farther 
"down the path." Under these circumstances, the prosecutrix "sub- 
mitted to Primus on account of fear." The jury has found that the 
intercourse was against her will; that she was prevented from fiercely 
resisting by terror or the exhibition of force, and that she was '(overcome 
by numbers or terrified by threats, or in such place and position that 
resistance would have been useless," and might have been fatal. Mills 
2'. United States, 164 U. S., 644, 41 L. Ed., 584; 44 Am. Jur., 904. The 
evidence against Primus was sufficient to carry the case to the jury, and 
his demurrer was properly overruled. S. v. Sutfon, 225 N .  C., 332, 
34 S. E. (2d), 195; S. v. Wagj.taff, 219 N. C., 15, 12 S. E .  (2d), 657; 
8. 2'. Page, 215 N. C., 333, 1 S. E. (2d), 887. 

The theory of the prosecution against Johnson is, that he was present, 
aiding and abetting in the commission of the rape. 8. v. Ham, 224 
N. C., 128, 29 S. E. (2d), 449; 8. v. Epps, 213 N. C., 709, 197 S. E., 
580; S.  c. Ray, 212 N. C., 725, 194 S. E., 482; S.  1'. Gosnell, 208 X. C., 
401, 181 S. E., 323; S. v. Donnell, 202 h'. C., 782, 164 S. E., 352; 5'. v. 
B e d ,  199 S. C., 278, 154 S. E., 604; S. v. Hart, 186 N .  C., 582, 120 
S. E., 345; S. v. Skeen, 182 N. C., 844, 109 S. E., 71; S.  c. Jarrell, 141 
N. C., 722, 53 S. E., 127. While Primus was the actual rapist, still it 
was Johnson who prorided the opportunity and afforded the protection. 
S. 7%. Kelly, 216 K. C., 627, 6 S. E. (2d), 533. After a whispered con- 
versation with Primus he ordered the prosecutrix to "stay there7' with 
Primus in the wooded path, and then commanded her companion to 
move farther into the woods. S. v. Bell, supra. 

I f  not the real author of the crime, Johnson was "the boss," directing 
the movements of the parties, lending aid and comfort by his presence 
and consenting unto the wrong. This made him a partaker of the offense 
and parficeps criminis. S. v. Whitehursf, 202 N .  C., 631, 163 S. E., 683. 
True, he again demanded of Guignard to know where his money Fas, 
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but this, the prosecution contends, was only a ruse as the money had 
already been taken. As soon as the crime was accomplished, the prose- 
cutrix and her companion were freed by their captors. 

The single crime of rape may be committed by more than one offender. 
S.  v. Jordan, 110 K. C., 491, 14 S. E., 752; S. v. Dowell, 106 X. C., 722, 
11 S. E., 525; S. v. Jones, 83 N. C., 605; Anno. 8 L. R. A,, 297. I f  
others are present, aiding and abetting the actual ravisher, they would 
all be principals and equally guilty. S. v. Tr i~ le t f ,  211 N. C., 105, 189 
S. E., 123. Aiders and abettors who assist in the perpetration of a 
crime are principals, and may be tried as such. S. v. Holland, 211 
N. C., 284, 189 S. E., 761; 8. v. Harf, supra; 8. 11. Fox, 94 N. C., 928. 
('Where two persons aid and abet each other in the commission of a 
crime, both being present, both are principals and equally guilty." S. v. 
Jarrell, supra; S. v. Williams, 225 K. C., 182, 33 S. E. (2d), 880. 

The evidence against Johnson was sufficient to carry the case to the 
jury, and his demurrer was properly overruled. S. v. Lamberf, 196 
N. C., 524,146 S. E., 139; S. v. Baldwin, 193 N. C., 566, 137 S. E., 590; 
S. v. Hart ,  supra. 

These are the only exceptions presented by the appeal. They are 
without special merit on the present record, and are not sustained. The 
court's inquiry, upon demurrer to the evidsnce, is directed to its suffi- 
ciency to carry the case to the jury or to support a verdict, and not to 
its weight or to the credibility of the witnesses. S. v. Vincent, 222 N. C., 
,543, 23 S. E. (2d), 832; 8. v. Rountree, 181 N. C., 535, 106 S. E., 669. 
The jury alone are the triers of the facts. S. v. Anderson, 208 N. C., 
771, 182 S. E., 643. We are not permitted to weigh the evidence here. 
8. v. Fain, 106 N. C., 760, 11 S. E., 593. "In considering a motion 
to dismiss the action under the statute, we are merely to ascertain 
whether there is any evidence to sustain the indictment; and in deciding 
the question we must not forget that the State is entitled to the most 
favorable interpretation of the circumstances and all inferences that may 
fairly be drawn from them. . . . I t  is not the province of this Court to 
weigh the testimony and determine what the verdict should have been, 
but only to say whether there was any evidence for the jury to consider; 
and if there was, the jury alone could determine its weight9'--Adams, J. ,  
in 8. v. Carr, 196 N. C., 129, 144 S. E., 698. 

The verdict and judgments will be upheld. 
No error. 
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MRS. LOUISE BEKNETT v. E. B. TEJIPLETOS. 

(Filed 6 Xovember. 1946.) 
1. Trial 3 5 3 -  

The consent of both parties is necessary to authorize the conrt to hear 
the evidence, find the facts and declare the law arising thereon. ~ ~ ~ i t h o n t  
a jury, and in the absence of mutual consent. the judgment of the court 
is void and may be set aside upon motion a s  a matter of right. 

2. Judgments  § 27d-In absence of finding tha t  attorney who agreed t o  
submission of cause t o  court fo r  trial represented defendant, motion t o  
set aside judgment should have been allowed as a mat te r  of law. 

The findings of fact by the court disclosed the following: The court 
agreed to continue nll cases in which a certain attorney was attorney of 
record. Upon the calling of this case the court mas informed that this 
attorney represented defendant. At  the instance of the court another 
attorney phoned defendant and advised him that the case had been called 
and would be delayxl thirty minutes for his appearance, and that there- 
upon defendant stated lie had no way of getting there within that time 
and requested the attorney to "do the best you can for me." When the 
case was again called, the defendant had not appeared and. both the 
attorney and the conrt acting in good faith in the belief the attorney 
represented defendant. the attorney agreed to trial by the court. and the 
court heard evidence. found facts and rendered judgment. Held: The 
authority of the attorney agreeing to the submission of the cause to the 
court having been denied, in the absence of a finding that such attorney 
represented defendant, defendant's motion to set aside the judgment for 
irregularity should hare been allowed ns  a matter of law. 

J ~ P P E A L  b y  defendant f r o m  Sink, J., a t  J u l y  Term,  1946, of CBTAWBA. 
This  is  a proceedins i n  s u m m a r y  ejectment under  the Landlord and  

Tenant  Act, instituted before a justice of the  peace, t o  recover possession 
of a house and lot located a t  1250 S ix th  Street,  Hickory,  N. C., and f o r  
the  reco17ery of rent thereon f r o m  6 ApriI,  1946, un t i l  vacated, and f o r  
the  cost of t h e  action. F r o m  judgment i n  f a r o r  of plaintiff, entered 
2 May, 1946, the  defendant appealed to  the Superior  Court .  

T h e  case was calendared f o r  t r i a l  in  the Superior  Cour t  on Monday, 
8 J u l y ,  1946, or a n y  t ime thereafter dur ing  the  term a t  the  convenience 
of the court.  

A t  the  t ime the calendar was prepared the  defendant  was without 
counsel. H e  thereafter  employed his present counsel. T h e  night  before 
this  case was called f o r  trial,  Mr. Swift  informed the  t r i a l  judge tha t  he 
would not be able to  attend court on the  following day,  on account of the 
serious illness of his wife, and requested a continuance of all  his cases. 
T h e  t r i a l  judge informed h i m  "That  his cases would be  taken care of i n  
all  instances where he was at torney of record, but  t h a t  eontinuance would 
not  be granted where I:e was employed merely f o r  the  purpose of work- 
i n g  a continuance." O n  the  following d a y  this case was called for  t r i a l  
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and the plaintiff through her counsel insisted upon a trial. Mr. E. C. 
Willis, of the local bar, informed the court that Mr. Swift was appearing 
for the defendant. At the suggestion of the court, Mr. Willis phoned the 
defendant and informed him that his case was being called, but would 
be delayed for thirty minutes so he could be present for the trial. The 
defendant stated he had no way of getting from Hickory to Newton 
within that time, and said to Mr. Willis, "You go ahead and do the best 
you can for me." The defendant did not appear in court, and the case 
was again called, whereupon Mr. Willis stated, "We are willing for your 
Honor to hear the facts and pass upon the matter." Mr. D. M. McComb, 
attorney for the plaintiff, stated that the proposal was satisfactory to 
him. The court dictated the following stipulation, under the assumption 
that Xr. Willis was representing the defendant, Templeton: "It is 
agreed in open court by the plaintiff and defendant that their constitu- 
tional right to trial by jury shall be waived and that the Court may hear 
the facts and declare the law arising thereupon." 

The court heard the evidence and found as a fact that notice to vacate 
the premises had been given as provided in the rental contract and that 
"the plaintiff is entitled to possession of the property and that the 
defendant is unlawfully and wrongfully in possession thereof.'' Where- 
upon, judgment was entered accordingly and the rent for said premises 
from the date of the judgment until the plaintiff is put in possession of 
the property was fixed at $70.00 per month, or double the amount of rent 
collected under the rental agreement prior to its expiration. 

Thereafter, on 18 July, 1946, the defendant through his present 
counsel, mored to set aside the judgment for irregularity, in that Hon. 
E. C. Willis was not defendant's counsel, and that the court abused its 
discretion in denying defendant's request for a continuance. 

The court heard the motion and found the facts as hereinabove set 
forth, and declined to set aside the judgment. Defendant appealed to 
the Supreme Court, assigning error. 

S o  counse l  f o r  appel lee .  
C. D n  rid Swif f f o r  nppe l lnn t .  

DEKTT, J. We think the merit ot thls appeal depends on whether or 
not the defendant employed Mr. E. C. Willis of the Catawba Bar to 
appear for him in the trial of this cause. 

The defendant's counsrl, Mr. C. David Swift, mas absent with the 
pernlission of the court when the case was called for trial. However, he 
had requested a conti~~uance of all his cases for the reason heretofore 
set out. 

The defendant submitted an affidavit in support of his motion to set 
aside the judgment herein, in which he denies that he employed or 
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requested Mr. Willis to appear for him in this litigation. Moreover, 
the record does not disclose a finding by the court to the effect that 
Mr. Willis was employed or requested to represent the defendant in the 
trial of this cause. The record does state that the court proceeded upon 
the assumption that Mr. Willis represented the defendant. Therefore, 
if he was not authorized to represent the defendant in the trial of this 
case, he was without authority to waive a jury trial therein, and to 
consent for the court to hear the evidence, find the facts and declare the 
law arising thereon. Furthermore, without the consent of the parties, 
the court was without authority to dispensa with a jury trial, and to 
hear the evidence, find the facts and declare the law arising thereon; and 
any judgment based thereon would be void. McIntosh on Practice and 
Procedure, p. 734, et  seq.; Ellis v. Ellis, 190 N .  C., 418, 130 S. E., 7 ;  
Estes v. Rash, 170 N. C., 341, 87 S. E., 109. 

The court was not requested to set aside the judgment in  its discretion. 
I t  was requested to set aside the judgment for irregularities, in that 
Mr. Willis was not employed by the defendant to represent him in the 
trial of this case. 

Upon the facts disclosed on this record, we think Mr. Willis acted in 
good faith in participating in the trial. H e  was acting not only in the 
capacity of a friend to the court, but he was also endeavoring to accom- 
modate a fellow member of the local bar;  and unquestionably he inter- 
preted what the defendant told him over the telephone to mean that he 
was employed to represent the defendant if the court ordered the case 
tried. Likewise, the court acted in good faith in assuming that Mr. 
Willis represented the defendant, but his authority to appear in the case 
having been denied, in the absence of a finding to the contrary, we think 
the motion to set aside the judgment should have been allowed as a 
matter of law. If the defendant had been present at  the trial below, 
and had not protested the appearance of Mr. Willis in his behalf, he 
would be estopped from denying his authority to appear. 

I n  view of the conclusion reached herein, there must be a new trial 
and it is so ordered. 

I t  is unnecessary to consider or discuss the remaining exceptions. 
hTew trial. 
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J. W. TARPLEP v. D. R. ARNOLD AND WIFE, ANNIE ARSOLD. 

(Filed 6 November! 1946.) 

Arbitration and Award § 3- 

Upon motion to set aside an award made pursuant to the common Ian- 
procedure for arbitration, movent is entitled to introduce evidence that 
prior to the filing of the award the arbitrator wrote movent's attorney 
expressing a desire to resign, and that the attorney, with movent's ap- 
proml, wrote the arbitrator accepting the resignation, since if the facts 
should be found in accordance therewith, morent would be entitled to the 
relief, and refusal to consider such proof is reversible error. 

APPEAL by plaintiff from Harris, J., a t  J u n e  Term, 1946, of WAKE. 
Civil action to recover possession of land. 
Plaintiff alleges in  his complaint that  he is the owner in fee of a 

certain tract of land in Wake County, Nor th  Carolina, and that  defend- 
ants have entered into the unlawful possessi~n of and wrongfully with- 
hold a part  of it, to  his damage. 

Defendants, answering, deny the material allegations of the complaint, 
and assert ownership of the land of which they are in  possession. 

After the pleadings were filed, and on 12 May, 1945,. plaintiff and 
defendants entered into a written agreement of arbitration to submit 
the matter in difference between them to certain named arbitrator, by 
whose findings they "will be forever bound," and on whose report and 
survey or map  judgment may be entered, etc. The  written agreement 
was signed and acknowledged by the parties and consented to by their 
respectiye attorneys of record. 

The record shows that  report of the arbitrator dated 1 February, 1946, 
was filed 10 April, 1946, and that  on 12 April, 1946, plaintiff filed in  
court a motion to strike the report from the record, and for the action 
to be calendared for trial before a jury. The ground upon which the 
motion is based is that  the arbitrator, in letter to and received by attor- 
ney for plaintiff on 6 March, 1946, had stated that  he had found that  it 
is not possible for him to decide definitely in his mind the question of the 
property line between plaintiff and defendants and would be glad (quot- 
ing his language), "if you relieved me of the responsibility of making a 
final decision," to  which on same day the attorney for plaintiff, with the 
consent of plaintiff, wrote to the arbitrator that  "in deference to your 
request and with much regret, we hereby accept your resignation as 
tendered today." 

When the motion of plaintiff came on for hearing in Superior Court 
on 29 June,  1946, plaintiff tendered his affidavit in substantiation of the 
motion. Defendants objected to the introduction of the affidavit. The 
objection was sustained, and plaintiff excepted. And the court over- 
ruled the motion and plaintiff excepted. 
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Thereupon, the court entered judgment on the said report of the arbi- 
trator in favor of defendants. 

Plaintiff excepted, and appeals to Supreme Court and assigns error. 

Albert  Doub  and  W i l s o n  & Bicke t t  for plaint i f f ,  appel lant ,  
B u n n  & Arendel l  for defendants ,  appellees. 

WIXBORNE, J. The parties in briefs filed in this Court appear to be 
in agreement that the method of arbitration adopted by them in this case 
is in accordance with procedure at common law, and not with that pre- 
scribed in the uniform arbitration act, G. S., 1-544, et sey. Hence, the 
motion of  lai in tiff to strike the r e ~ o r t  of the arbitrator must be con- 
sidered in the light of pertinent common law. - 

Plaintiff contends that, by his acceding to the request of the arbitrator 
to be relieved of making a final decision, the agreement to arbitrate was 
revoked. and that thereafter the arbitrator h a d n o  authority to make an 
award. ' On the other hand, defendants contend that thky have not 
'(consented to  the resignation of the arbitrator or to any modification or 
abrogation of the arbitration agreement," and that without their con- 
sent, the agreement may not be modified or set aside. 

I n  respect to these contentions, the case of W i l l i a m s  v. Mf,g. Co., 153 
TUT. C., 7, 69 S. E., 902, is pertinent. There in respect to the subject of 
revocation of agreement to arbitrate, Brown, J., writing for the Court, 
stated: "At common law a submission might be revoked by any party 
thereto a t  any time before the award was rendered. . . . Some courts 
of this country have held to the contrary . . . but this Court has fol- 
lowed the doctrine of the common law," citing T y s o n  v. Robinson,  25 
N.  C., 333, and Carpen ter  v. T u c k e r ,  98 N. C., 316, 3 S. E., 831. And, 
continuing, "The revocation to be effective must be express unless there 
is a revocation by implication of law, and in case of express revocation, 
in order to make it complete, notice must be given to the arbitrators. 
I t  is ineffective until this has been done." 

Applying this doctrine to the case in hand, plaintiff was entitled to 
make proof of the facts set forth as ground for his motion to strike the 
report of the arbitrator, and, if the facts alleged be found to be true, to 
hare his motion allowed. Hence, in refusing to admit and to consider 
the proof offered, there is error in overruling the motion. 

Therefore, the judgment rendered will be set aside, and the case 
remanded for further consideration in the light of this opinion. 

Error and remanded. 
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STATE v. ELVIE BKOTVX. 

(Filed 6 November, 1946.) 

1. Criminal Law 5 SIC (3)- 
The exclusion of testimony cannot be held prejudicial when testimony 

of the same import is admitted without objection. 

2. Criminal Law § 77c- 
Where only a portion of the charge is brought forward in the record, all 

other portions of the charge not brought forward will be deemed without 
error. 

3. Automobiles § 31a- 
Where the driver of a car admits that he knew he had hit a man and 

did not stop or return to the scene, his own testimony discloses a viola- 
tion of G. s.. 20-166 ( c ) ,  and his good faith in stopping 200 yards away 
from the accident and obtaining aid for the injured man before proceed- 
ing on his way to his home i s  immaterial on the issue of guilt or inno- 
cence and the exclusion of testimony to this effect is without error. 

G. S., 20-166 ( c ) ,  requires the driver of a vehicle involved in an accident 
to stop a t  the scene. and in the event the accident involves the injury of 
any person, i t  requires him to give his name, address, operator's license 
and the registration number of his vehicle, and to render reasonable 
assistance to the injured person. 

APPEAL. by defendant f r o m  Sink, J., a t  J u n e  Term, 1946, of RAN- 
DOLPH. NO error. 

T h e  defendant was charged with fai l ing t o  s top a t  t h e  scene of a n  
accident i n  which t h e  automobile he  mas dr iving was involved, i n  viola- 
t ion of G. s., 20-166. 

T h e  j u r y  returned verdict of guilty, and f r o m  judgment imposing 
sentence defendant appealed. 

Atforney-General Mcll/Iullan, and Assistant Attorneys-General Bruton, 
Rhodes, and Noody for the State. 

J .  Lee Noody and Walter D. Siler for defendant. 

DEVIN, J. T h e  State's evidence disclosed t h a t  the  witness S m i t h  was 
s t ruck a n d  his h i p  a n d  leg broken b y  a speeding automobile dr iven by 
t h e  defendant, a n d  t h a t  the  defendant did not  stop a t  the  scene of t h e  
accident o r  give his  name,  address a n d  license number as required b y  the 
statute, G. S., 20-166. T h e  place where the  accident occurred was on  the  
h ighway near  Liberty, N o r t h  Carolina. T h e  dcfeudant admit ted t h a t  he  
k n e w  he h a d  h i t  a m a n  and did not  stop or re tu rn  to t h e  scene, b u t  did 
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stop a t  a store 200 yards away and "got Mr. Moore (Murray) to take the 
injured man to Liberty." Defendant testified that he went home and 
hid because he was scared. 

The defendant excepted to the exclusion of testimony as to his effort 
to obtain assistance for the injured man, but the substance of this evi- 
dence seems to have been admitted without objection. 8. v. Elder, 217 
N.  C., 111, 6 S. E. (2d), 840. I n  any event think the evidence was 
immaterial on the issue of his guilt or innocence of the offense charged. 

The defendant also brought forward i n  his appeal a single paragraph 
of the judge's charge to which he noted exception. As the remainder of 
the charge does not appear, it is presumed the court charged the law 
correctly. 8. v. Hargrove, 216 N.  C., 570, 5 S. E. (2d), 852; S. v. Jones, 
182 N .  C., 781, 108 S. E., 376. Nor do we find prejudicial error in the 
portion excepted to. 

The defendant relies upon his good faith after the accident in obtain- 
ing aid for the injured man, but this humane action cannot be held to 
relieve the defendant, if as a matter of fact he had violated the statute. 
The statute not only required the driver of a vehicle involved in an 
accident to stop at  the scene of the accident, but also, when the accident 
results in injury to any person, the driver is required to give his name, 
address, operator's license and the registration number of his vehicle, and 
to render reasonable assistance to the injured person. S. v. Ring, 219 
N. C., 667, 14 S. E. (2d), 803. I t  is apparent that on his own testi- 
mony the defendant has violated the provisions of this statute. G. s., 
20-166 (c). 

The subsequent action of the defendant was a matter for the consid- 
eration of the court in entering judgment. 

I n  the trial we find 
N o  error. 

TOWN O F  CLINTON r. GUY R. ROSS. 

(Piled 20 Xorember, 1946.) 

1. Municipal Corporations 9 40- 

G. S., 160-179, is a part of the Zoning Act, and the equitable remedy 
of injunction therein authorized applies only to the enforcement of zoning 
regulations promulgated under the Zoning Act. 

An ordinance prohibiting the operation of tobacco sales warehouses in 
certain sections of a municipality cannot be enforced by injunction under 
G. S., 160-179, as to a warehouse in operation prior to the adoption of 
zoning regulations by the municipality even if the ordinance be deemed a 
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part of the later adopted zoning regulations when the zoning ordinance 
expressly excludes from its operation nonconforming uses existing prior 
to its adoption. 

3. Municipal Corporations 5 36- 
A charter provision giving a municipality power to establish and regu- 

late markets relates only to markets established and operated by the 
municipality and not to those operated by private individuals. 

4, Municipal Corporations 40- 

A charter pro~ision giving a municipality authority to regulate certaiil 
specified businesses and trades and the sale of certain specified commodi- 
ties excludes authority over business, trades and markets not specified. 
I?zclusio uniz~s est exclusio alterius. 

5. Same- 
Where a tobacco sales warehouse is operated within the business dis- 

trict but outside the fire district of a municipality, and the town has no 
charter or statutory authority to abate its operation, the city's right to 
injunctive relief to enforce its ordinance prohibiting the operation of 
tobacco sales warehouses in that  section of the town must be determined 
in accordance with the general principles controlling the exercise of equity 
jurisdiction, treating the municipality on the same basis as  any other 
litigant. 

6. Constitutional Law 8 11- 
The general welfare is the prime objective of government and the right 

of the people to the protection of the public health, morals, and safety 
is the supreme law of the land, to which the right of private ownership 
of property must yield. 

7. Injunctions § 2- 

The object of equity is to supply the deficiencies of the law, and equity 
will not interfere when there is an adequate legal remedy. 

8. Injunctions § 4g- 

Injunction will not lie to restrain the violation of the criminal law 
unless the remedy of prosecution is  inadequate because the threatened 
riolation would result in irreparable injury to property or the rights of 
the public. 

Inadequacy of punishment or difficulty in  obtaining conviction or im- 
proper enforcement of a criminal statute is insufficient ground for injunc- 
tive relief. 

10. Statutes  § 11- 
Where the statute which creates an offense prescribes the penalty for  its 

violation, the particular remedy thus prescribed is  exclusive of all other 
remedies. 

11. Injunctions § 3- 
Injunction will lie to prevent irremediable injury to  or destruction of 

property rights. 
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12. Injunctions § 4d- 

Injunction will lie to  prevent the maintenance of a public or private 
nuisance where the public welfare or property rights a r e  injuriously 
affected. 

13. Municipal Corporations 5 40: Injunctions § 4g- 

A municipality may enjoin the operation of a lawful business only if 
there is something inherent in the nature of the business or in the manner 
of its operation which has some definite and substantial relation to public 
health, morals, safety or welfare, and the fact that  the  b~~s iness  may 
seriously interfere with the business of others is in itself insufficient. 

Whether the operation of a business injuriously affects the public 
health, morals, safety o r  welfare may frequently depend upon its location 
and surroundings. That which is harmless in an industrial area may be 
unsafe or injurious in a thickly settled residential district. 

15. Nuisances §§ 3a, 7a- 
A tobacco sales warehouse is a lawful enterprise and when operated in  

the usual manner is in no sense a public or prirate nuisance. 

16. Municipal Corporations § 40: Injunctions § 4g- 

,4 municipal corporation is not entitled under the general principles of 
equity to enjoin the operation of a tobacco sales warehouse in an area 
proscribed by i ts  ordinance when the warehouse is  located in  the industrial 
section of the town but not in  the fire district and is operated in  the 
customary manner. 

17. Same- 
The fact that the customers of a tobacco sales warehouse congest traffic 

in the public streets adjacent thereto forms no basis for enjoining oper- 
ation of the warehouse, since such condition is produced by the traveling 
public and is not directed to any condition inherent in the operation of 
the warehouse or to any conduct on the part of the proprietor. 

18. Same- 
Allegations that the operation of defendant's tobacco sales warehouse 

depreciates the valne of property in close proximity thereto constitutes 
no basis for enjoining the operation of the  areho house, such injnry inci- 
dent to a lawful business operated in a lawful manner being danznurn 
absqzcc injuria. 

L ~ P P E A L  b y  defendant  f r o m  C a w ,  J., a t  ,lugust Term,  1946, of 
SAMPSON. 

Civil action t o  restrain t h e  violation of a town ordinance. 
T h e  Town of Clinton is  located i n  a populous area of N o r t h  Carolina 

and  i n  the tobacco belt. T h e  courthouse square is  t h e  hub or  center 
around which the  town is  built. E i g h t  highways enter  o r  pass through 
this square. T h e  streets a r e  narrow, and on busy days traffic jams a r e  
t h e  rule rather  t h a n  t h e  exception. 
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I n  1945 the people of the town, with the full co-operation of the 
governing authorities, sought and obtained a tobacco sales market. Plans 
were made by local citizens to operate three warehouses: one, the Big 
Sampson Warehouse, was to be located just outside the city limits; one, 
to be operated by one Taft  M. Bass and associates, to be located on 
McKoy Street; and one by defendant and his associates to be located on 
Elizabeth Street. Defendant, on 1 June, 1945, applied for and procured 
a permit to build a warehouse on Elizabeth Street. 

When it became certain that a tobacco sales market would be located 
in Clinton, the Town Board, on 5 June, 1945, enacted an ordinance 
which makes it unlawful to sell or offer to sell, buy or offer to buy, leaf 
tobacco, or to establish, operate, or attempt to operate a warehouse for 
the sale of leaf tobacco (1) within the fire district, (2)  in certain desig- 
nated areas, including Elizabeth Street, and ( 3 )  anywhere in the Town 
of Clinton unless the '(operator of such warehouse shall provide immedi- 
ately adjacent thereto a parking lot or lots containing a minimum of 
100,000 square feet of free parking space for the use of the patrons of 
said warehouse." 

The ordinance recites that it is enacted '(in order to provide for the 
orderly marketing of tobacco on said market, to protect the citizens of 
said town from the increased traffic and fire hazards by reason of estab- 
lishment of said market." 

Shortly thereafter a new board took office and the board, as newly 
constituted, enacted an amendment thereto which postponed the effective 
date thereof until 1 December, 1945. The new board took this action for 
the reason that the ordinance precluded the operation of two of the three 
proposed warehouses and tended to destroy competition. The defendant 
and the owners of .the Bass warehouse were notified that the ordinance 
would be enforced on and after its delayed effective date. 

Defendant, having obtained a permit therefor on 1 June, 1945, erected 
a warehouse on property owned by him on Elizabeth Street and operated 
as a tobacco sales warehouse during the 1945 season. The building was 
actually erected after the adoption of the ordinance and with knowledge 
that it was being erected within a proscribed area. 

During the 1945 tobacco season the streets in close proximity to 
defendant's warehouse were completely blocked on various occasions by 
the traffic thereon, composed largely of vehicles going to and from said 
warehouse. There were, however, other available streets which might 
be used by traffic other than that moving to the warehouse of the 
defendant. 

Plaintiff owns a large tract of land covering about one block, adjoin- 
ing the warehouse property of the defendant. I t  operates on this prop- 
erty a municipal cotton platform and also a vegetable and fruit auction 
market. The vegetable and fruit market produces more traffic than does 
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the defendant's warehouse, and the streets in close proximity thereto have 
on occasions been completely blocked by vehicular traffic going to and 
from the fruit market, and the traffic congestion resulting from the oper- 
ation of said vegetable and fruit market has been considerably greater 
than that resulting from the operation of defendant's tobacco warehouse. 
The traffic going to and from plaintiff's cotton market has likewise 
tended to congest these streets but not to the extent they have been con- 
gested by traffic going to and from the vegetable and fruit market of 
plaintiff and the tobacco warehouse of defendant. The traffic congestion 
on the streets near plaintiff's property and that of the defendant at 
times rendered i t  practically impossible for fire-fighting vehicles to pass 
through. The ordinance was adopted for the primary purpose of at- 
tempting to relieve the resulting traffic and fire hazard. 

The plaintiff is seeking to purchase a tract of land elsewhere and 
intends to remove its vegetable and fruit market and its cotton platform 
from its present location to the newly acquired property. 

The Town of Clinton is located in a populous rural community for 
which it is the market place, and its streets are unusually narrow. As 
a result the town is confronted with serious traffic problems. 

I n  the summer of 1946 the defendant began to  make preparation and 
advertised his purpose to reopen his warehouse for the sale of tobacco 
during the 1946 sales season. Thereupon the plaintiff instituted this 
action and obtained a temporary restraining order. When the rule to 
show cause came on to be heard, the court, upon consideration of the 
evidence offered, found the facts and upon the facts found entered judg- 
ment continuing the temporary restraining order to the hearing. The 
defendant duly entered his exceptions to the findings of fact and to the 
judgment entered, and appealed. 

H. H.  ~ u b b a r d  and Jeff D. Johnson, Jr., for plaintiff, appellee. 
J .  B. Williams and Varser, McIntyre & Henry for defendant, appel- 

lant. 

BARNHILL, J. That defendant's warehouse is so built that by the 
erection of partitions it can be used for wholesale business establishments 
may be a fact. Even so, there is nothing in the record to sustain the 
finding that he erected the building for a dual purpose. 

When he obtained a permit to erect a warehouse the designation of 
Clinton as a tobacco sales market was uppermost in the minds of its 
people. They, at that time, had cause to feel assured their efforts would 
be successful. To say that defendant did not have in mind a warehouse 
to be used for the sale of leaf tobacco would seem to beg the question. 

G. S., 160-179, is not a statute of general application. I t  is a part 
of our Zoning Act, G. S., ch. 160, Art. 14, and authorizes a suit in equity 
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CLIKTON v. Ross. 

to restrain the erection, maintenance, or repair of any buildiag, structure, 
or land used "in violation of this article or of any ordinance or other 
regulation made under authority conferred thereby." I t  has no appli- 
cation here. 

Plaintiff does not plead the zoning ordinance of the town adopted in 
April, 1946. I t  pleads the 1945 ordinance, as amended, and bottoms 
its claim to injunctive relief in its complaint and in its evidence squarely 
on the contention that defendant's intended violation of that ordinance 
constitutes a threat to the welfare, peace, and safety of the citizens of 
the town. 

I n  any event, on the facts here presented, the zoning ordinance forms 
no basis for equitable relief. Defendant's warehouse is in an industrial 
district as defined by it. Tobacco warehouses are not excepted, unless 
by the reference in see. 19 thereof which provides : 

"This ordinance shall not be construed as amending or repealing in 
any respect the tobacco warehouse ordinance enacted by the Board of 
Commissioners on the 5th day of June, 1945, as amended." 

I f  we concede that this provision is sufficient to add tobacco ware- 
houses to the list of businesses which may not be conducted in said 
district "until and unless the location of such use shall have been ap- 
proved by the Board of Commissioners," a provision of doubtful validity, 
see. 7, then we are met by see. 8 of the ordinance which relates to non- 
conforming uses and provides that : 

('The lawful use of a building or premises existing at the time of the 
adoption of this ordinance may be continued although such use does not 
conform with the pro&ions of this ordinance . . ." 

The charter of plaintiff municipality, ch. 115, Private Laws Ex. Sess. 
1913, does not confer upon it the power to prohibit the maintenance of 
warehouses of the type here involved. Section 43 (24) of said Act con- 
fers authority "To establish markets and market places, and provide for  
the government and regulation thereof." However, the power to regulate 
thus conferred relates to markets, such as the vegetable and fruit mar- 
ket, established and maintained by the town. 

The Act likewise confers authority to abate nuisances and to regulate 
certain specified businesses and trades; to control the sale of named 
commodities; and to direct the location of slaughter houses and certain 
other buildings. Neither tobacco sales warehouses nor the sale of leaf 
tobacco is included. Inc lus io  u n i u s  est exclusio alterius.  

Defendant's warehouse is not located in the fire district of the town. 
Hence whatever power it may have to regulate or prohibit any building 
within that area or to enjoin the continued use thereof does not pertain 
to the business, the operation of which it now seeks to enjoin. 

So then, there is no special authority conferred upon the plaintiff by 
its charter which may be construed to vest power in it to resort to equity 
for aid in enforcing its ordinances. 
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CLINTON 5. Ross. 

I t s  anonlalous position in seeking the aid of equity in the enforcement 
of its own ordinance can be maintained, if at  all, only under recognized 
general principles controlling the exercise of equity jurisdiction. On this 
question the plaintiff comes into court as any other litigant with no 
distinction drawn in its favor. The inquiry is, as it is in cases of an indi- 
vidual seeking the aid of "the strong arm of equity," whether the facts 
presented show the need of the interference of equity for the protection 
of rights cognizable by equity. 28 A. J., 342; Anno. 40 A. L. R., 1147, 
1149; 91 A. L. R., 316. 

The general welfare is the prime objective of government and the 
right of the people to the protection of the public health, morals, and 
safety is the supreme lam of the land, to which the right of private 
ownership of property must yield. However, in the enforcement of this 
right, equity acts within the bounds of, and in accord with, generelly 
recognized principles. 

The object of equity is to supply the deficiencies ,of the law, Long v. 
Merrill, 4 X. C., 549, and so it is axiomatic that equity will not inter- 
vene so long as there is an adequate remedy at law. 

Likewise it will not exercise its preventive powers for the purpose of 
enforcing the criminal law by restraining criminal acts. Hargett v. 
Bell, 134 S. C., 394; k fo for  Xervice u. R. B., 210 N. C., 36, 185 S. E., 
479; Fayetteville v.  Distributing Co., 216 N .  C., 596, 5 S. E. (2d), 838; 
Dean v.  S .  ex rel. Anderson, 40 A. L. R., 1132; Xew Orleans v. Liberty 
Shop, 40 A. L. R., 1136; Pompano Horse Club v.  S. ex rel. Bryan, 52 
A. L. R., 51, Anno. ibid. 79; X .  ez rel. Stewart v. Dist. Ct., 49 A. L. R., 
627; 28 A. J., 336, and numerous authorities cited in notes; 28 A. J., 
343, 347; Anno. 9 A. L. R., 925, 40 A. L. R., 1145, 91 A. L. R., 316, 
Ann. Cas. 19149, 440; Denver & S. P. R. Co. v. Englewood, 4 A. L. R., 
956; 3 McQuillin, Mun. Corp. (Rev.), 810. 

The fact that the criminal statute is not properly enforced, or that 
i t  may be difficult to obtain a conviction, or the punishment prescribed 
is inadequate, does not furnish a sufficient reason for assuming jurisdic- 
tion to enjoin criminal acts. 43 C. J. S., 762; 28 A. J., 337, and cited 
cases; 28 A. J., 343; dnno. 40 A. L. R., 1154, 91 A. L. R., 318. 

Inadequacy of remedy by prosecution at  law is grounds for enjoining 
criminal acts only when such acts threaten irreparable injury to prop- 
erty or to the rights of the public. dnno. 40 A. L. R., 1150, 91 A. L. R., 
317. 

When an offense is created by statute, not existing at common law, 
and the penalty for its violation is prescribed by the same statute, the 
particular remedy thus prescribed must alone be pursued, for the men- 
tion of the particular remedy makes the latter exclusive. S. v. R. R., 
145 N. c:, 495; XrCorrr~icL v. Proctor, 217 N.  C., 23, 6 S. E. (2d), 870. 
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Conrersely equity will exercise its preventive powers by restraining: 
( I )  The irremediable injury or threatened injury to or destruction of 

property rights. 28 A. J., 339; Lumber Co. v. Cedar Co., 142 N.  C., 412; 
T o w n  of Roper v. Leary, 171 N .  C., 35, 87 S. E., 945; Kinsland v. 
Kinslrrnd, 188 N. C., 810, 125 S. E., 625; Prink v.  Stewart, 94 S. C., 
484; C'obb v. R. R., 172 N. C., 58, 89 S. E., 807; S. ex rel. Hopkins 
v. Hozrnf, 25 A. L. R., 1210; Anno. 40 A. L. R., 1145, 1163; Watson v.  
Buck, 313 U. S., 387, 85 L. Ed., 1416. 

(2)  The maintenance of a public or private nuisance where the public 
welfare or property rights are injuriously affected. 28 A. J., 344; N e w  
Orleans u. Liberty Xhop, supra; 8. ex rel. Stewart v. Dist. Ct., supra; 
S. en. re?. La  Prade v. Xmith, 92 A. L. R., 168; I n  re Debs, 158 U. S., 
564, 39 L. Ed., 1092; 8. ez rel. Blue r. Balt. & 0.  R. Co., L. R. A., 
1916F, 1001; Olson v. Platteville, 91 A. L. R., 308; Bennington v. 
Hau*ks,  50 A. L. R., 982; Xnno. 40 A. L. R., 1159, 91 A. L. R., 320; 
4 NcQuillia, Mun. Corp. (Rev.), 205; 2 Dillon, Mun. Corp., 1039. 

(3)  The maintenance of a business or enterprise, even though lawful, 
when there is something inherent in the manner of its operation which 
constitutes a threat to the general welfare, health, morals, or safety of 
the community. 37 A. J., 962; Montgomery v. West,  13 Ann. Cas., 651; 
Anno. 40 A. L. R., 1157; Cosgrove v. Augusta, 42 L. R. A, ill. 

But the nature of the business or manner of operation must bear some 
definite and substantial relation to public health, morals, safety, or 
welfare-and oftentimes this is to be determined in the light of the 
location and surroundings. That which is harmless in an industrial area 
may be unsafe or injurious in a thickly settled residential district. 
T u r u ~ r  T .  S e w  Bern, 187 N.  C., 541, 122 S. E., 469; Wake  Forest v .  
Medlin, 199 K. C., 83, 154 S. E., 29; Ahoskie v. Moye, 200 X. C., 11, 
156 S. E., 130; Lazcrence v.  hTissen, I73 N. C., 359, 91 S. E., 1036; 
S. 1.. Bass, 171 N.  C., 780, 87 S. E., 972; S .  v. Vanhook, 182 K. C., 831, 
109 S. E., 65; Bnrger v. Smith ,  156 8. C., 323, 72 S. E., 376; B w n s -  
wick-Balke Co. v. ~Vecklenburg, 181 N. C., 336, 107 S. E., 317; Fayette- 
ville v. Distributing Co., supra; Commonwealth v. Hubley, 51 N.  E., 
448 : Kirk v. Habis, 87 A. L. R., 1055; Anno. ibid. 1061 ; 2 Dillon, Mun. 
Corp., 1046 ; 11 A. J., 1056 ; Bendngton v.  Hawks, supra. 

The right to restrain does not exist unless the business is inherently 
injurious to the public health, safety, or morals, or has a tendency in 
that direction. There must be something in the methods employed which 
renders it injurious to the public. I t  is not enough that i t  seriously 
interferes with the business of others. 

Municipalities cannot interfere with the lawful use of property fo r  a 
lawful purpose. 43 C. J., 414, and numerous authorities cited in notes, 
including 8. v. Staples, 157 N.  C., 637, 73 S. E., 112, and S. v. Whitlock, 
149 S. C., 542. They are given the power to conserve, not to impair, 
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private rights. N a x w e l l  2). M i a m i ,  33 A. L. It., 682; Rochester  v. 
Gutberle t t ,  211 N. Y., 309; People  e x  rel. Goldberg v. Busse,  88 N. E., 
831 (Ill.) ; Comwionweal fh  v. Mala t sky ,  24 L. R. A. (n .~.) ,  1168; Chi- 
cago v. N e f c h e r ,  55 N .  E., 707 (Ill.) ; Chicago v. Drake  Hote l  Co., 113 
K. E., 718 (Ill.). 

"To justify an interference with an enjoyment of private property, two 
facts must be established: first, that the property, either per se or in the 
manner of using it, is a nuisance; and, second, that the interference does 
not extend beyond what is necessary to correct the evil." Chicago v. 
G u n n i n g  S y s t e m ,  114 Ill. 8.) 377 (dff. 214 Ill., 628, 7 3  N. E., 1035). 

Applying these general principles controlling equity jurisdiction to the 
facts appearing on this record, we are constrained to hold that plaintiff 
has failed to make out a case for iniunctive relief. 

A tobacco sales warehouse is a lawful enterprise and the medium 
through which the farmers of the State market one of its largest income- 
producing crops. I t  appears throughout the tobacco belts of this and 
other States. I n  no sense is i t  a public or private nuisance. 

The court below found that the warehouse of defendant is operated 
in the same manner as are other warehouses of like kind throughout the 
tobacco belt. When so conducted there is nothing inherent in the manner 
of operation which constitutes a menace to the general welfare, health, 
morals, or safety of the community. 

I t  is located in an industrial section of plaintiff municipality. Hence 
its location and surroundings do not render the manner of operation, 
otherwise lawful, a threat to the general welfare. 

There is no allegation, proof or finding that defendant has committed 
a purpresture or that he owns or operates any vehicles on the public 
streets of the town or otherwise contributes to the congestion of traffic 
about which it complains. Plaintiff bottoms its case upon the conten- 
tion that defendant's customers are so numerous that while traveling on 
the public streets, where they have a right to be, in going to and from 
his place of business, they congest, and a t  times completely block, the 
streets adjacent to the warehouse. I n  making this contention it seems 
to overlook the fact that this is only one of the contributing factors 
added to the tremendous traffic produced by customers of businesses i t  
conducts and the travel of the general public which produces the unde- 
sirable result. 

Be that as i t  may, the complaint is not directed to any condition 
inherent in the operation of the warehouse or to any conduct on the 
part of the defendant. I t  relates to the conduct of those who compose a part of the traveling public. 

The municipality has full power and authority to regulate and control 
the traffic on its streets. I ts  inability or unwillingness to do so should 
not be charged to a private owner merely because a great proportion 
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of those using the streets are going to or from his. place of business. 
Certainly a condition thus produced by the traveling public, and not by 
defendant, forms no basis for the intervention of a court of equity. 

Plaintiff alleges further that the continued existence of defendant's 
warehouse as such depreciates the value and restricts the proposed sale 
of its adjoining property and the court below found that "its value will 
likely be depreciated as well as the value of other property in close 
proximity thereto should the defendant operate his tobacco warehouse 
on ths adjoining property . . ." 

What we have already said answers this contention. I f  anything 
further need be added, it is this: 

We may not always choose our neighbors and so, in the give and take 
of life, our neighbor is one of the things we must "take." So long as he 
conducts a lawful business in a lawful manner and there is nothing in- 
herent in the manner of operation which, under the surrounding circum- 
stances, is obnoxious or which wrongfully invades the property rights of 
others his undesirability i6 damnum absque injuria. 

Plaintiff cites and relies 011 a line of cases represented by Fayetteville 
v. Disfributing Co., sirpra. I n  the Fayetteuille case the defendant was 
preparing to store on its premises, located in the fire district of plaintiff 
municipality, a large quantity of a highly combustible substance. I t  
was its action, and not the action of it., customers, which created the 
hazard to the public safety. I n  Turner v. ATezu Bern, 187 N .  C., 541, 
122 S. E., 469, the plaintiff was seeking to rwtrain the enforcement of 
an ordinance which prohibited the maintenam? of lumber yards and 
loadipg wharves or docks in a thickly settled residtntial section. There 
the location and surrounding conditions rendered abjectionable that 
which was otherwise lawful. Other citations are ~irni1aYt-l~ distinguish- 
able. 

Defendant stressfully contends that the 1945 ordinance, as %mended, 
is arbitrary, unreasonable, and ultra vires. Ordinarily that is a qaestion 
for the criminal courts to decide. Jarrell v. Snow, 225 N.  C., 430; 
Lanier v. T o w n  of Warsaw, ante, p. 637. A court of equity will entex- 
tain i t  only when necessary to prevent irreparable loss to property or 
property rights. Since in no event is plaintiff entitled to equitable relief, 
we pass the question without decision. 

For the reasons stated the judgment below is 
Reversed. 
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D. -4. S. HOKE, ADMINISTRATOR OF THE ESTATE OF JAMES MURRAY PATE, 
JR.,  v. ATLAITTIC GREYHOUND CORPORATIOX, YATES CLYDE 
FARRIS A N D  GEO. W. SHBRPE. 

(Filed 20 Norember, 1946.) 

1. Automobiles @ 18d, 21-In this action t o  recover fo r  death of passen- 
ger  in car, killed in  collision between car and bus, evidence of concur- 
r ing negligence held sufficient. 

In this action to recorer for the death of intestate killed in a coliision 
on a narrow highway bridge between a bns and the car in w11ic.11 iutestate 
mas a passenger, plaintiff alleged joint and concurring ilegllgeirce and 
introduced evidence tending to show that the weather a t  the time of the 
collision was drizzly and foggy and the road slippery, that the car was 
trareling about 30 or 33 miles per hour as  it  entered the bridge and was 
being driven by the owner's daughter, who mas uilder the legal driving 
age, with permission and under the colltrol of defendant owner. who was 
riding therein on the front seat, that  the bus was traveling 40 or 45 miles 
an hour as  i t  entered the bridge, and that  as  the bns approached the scene 
jt was 3 or 4 feet on its left side of the ce~ller line of the highway. The 
bus company offered evidence that  the car mas being driven several feet 
to its left of the center of the highway and the owner of the car offered 
evidence that  the bus was being driven about 4 feet to its left of the 
center of the highway. Held:  Xotions for judgment as in case of nonsuit 
as  to each defendant mas p r o p ~ ~ . l ~  overruled. 

2. Automobiles 5 12a- 
By prorision of G. S.. a-141, speed in excess of that which is rea~onable 

and prudeat under tile circumstances when special hazards exist by 
reason of traffic, vrather or highway conditions, is unlawful notwith- 
standing that  the dwed may be less than the prima facie limits prescribed 
by the statute. 

3. Automobilcj 8 18b- 
plailwiff in a civil action has the burden of sho\ving that escessive 

speea when relied upon by him, was a proximate cause of injury. G. S., 
2 ~ 1 4 1 .  

4. Automobiles § 13- 

The violation of either G. S., 20-146, prescribing that a vehicle be driven 
on its right side of the highway when practical, or G. S., 20-148, prescrib- 
ing that  drivers of rehicles traveling in opposite directions in passing 
each other must each keep to the right and give to the other a t  least 
one-half of the regular traveled portion of the roadway as  nearly as  possi- 
ble, is negligence per se, but in order to be actionable such negligence must 
be the proximate cause or one of the proximate causes of the injnry. 

I t  is negligence p o  se for one to drive a motor vehicle without n license, 
G. A,. 20-7, or for the owner of a car o r  one having it  under his control 
to permit a person under legal age to operate same. G. S., 20-34. I ~ n t  such 
negligence must be the proximate cause of injury in order to be actionable. 
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6. Negligence § 5- 

Ordinarily the question of proximate cause is a question of fact for 
the jnry. 

7. Automobiles 55 Sk, 18i-Fact of age must be proximate cause in order 
to warrant recovery for negligence in permitting person under legal age 
to drive. 

Permitting one to drive under the legal age is negligence p c i  se, but is 
not actionable unless the fact of such age be the proximate cause or one 
of the proximate causes of injury, and while the ~outhfuliiess of the driver 
may be taken into consideration by the jury in determining whether she 
exercised that degree of care which would have been exercised by an 
ordinarily prudent person under the circumstances, an additional charge 
to the jury in response to its request for clarification on the point. to the 
effect that permitting a person under the legal age to drire is negligence 
per se, and that defendant owner would then be liable if the jury should 
find from the greater weight of the evidence that negligence on the part 
of the driver was the proximate cause or one of the proximate causes of 
the injury, must be held for error. 

T w o  appeals i n  same action, No. 525 by defendants Atlantic Grey- 
hound Corporation and Yates Clyde Farris, and No. 528 by defendant 
George W. Sharpe, from Alley, J., a t  June  Term, 1946, of NECIILEK- 
BURG. 

Civil action to recover damage for  alleged wrongful death. G. S., 
28-172. G. S., 28-173. 

These facts appear to be uncontroverted : Plaintiff's intestate James 
Mur ray  Pate,  Jr . ,  24 years of age, came to  his death on 28 July, 1945, 
as result of injuries sustained when the automobile of defendant, George 
W. Sharpe, in which he was riding, and a bus of defendant, Atlantic 
Greyhound Corporation, collided on the concrete bridge ovcr Big Sugaw 
Creek on a public highway in the State of North Carolina, a short dis- 
tance south of the town of Pineville. The automobiIe was being oper- 
ated by Carol Sharpe, aged thirteen years and seven months, daughter 
of defendant Sharpe, with his permission and under his control, and was 
also occupied by defendant Sharpe on the front  seat, and his wife and 
daughter-in-law and plaintiff's intestate on the rear seat. I t  was travel- 
ing  south from the City of Charlotte, North Carolina, torvard the 
City of Columbia, South Carolina. The  bus of defendant corporation, 
of large passenger type, eight feet wide and thirty-three feet long, was 
being operated by its servant, agent and employee, the defendant Yates 
Clyde Farris .  It was traveling north from the State of South Carolina 
toward the City of Charlotte, North Carolina. The bridge over Big 
Sugaw Creek was then about eighteen feet wide and one hundred fifty 
feet long, with concrete side malls appro xi mat el^ four feet high. The 
highway was paved, and, north of the bridge, was straight for nearly 
a quarter of mile, and south of it, straight for about one hundred fifty 
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feet and then curved to the left on a long sweeping curve. The auto- 
mobile from the north, and the bus from the south approached said 
bridge at the same time and met and came into collision on the bridge. 

Plaintiff alleges in his complaint that the injury and death of James 
Murray Pate, Jr., resulted directly and proximately from the joint and 
concurrent negligence of the defendants herein : 

I. I n  that the defendants Atlantic Greyhound Corporation and 
Yates Clyde Farris operated the bus of said corporation (1) at an 
unlawful rate of speed, (2)  on its left and a-rong side of the center line 
of the highway and bridge when it was approaching another vehicle 
going in the opposite direction, in violation of G. S., 20-146, and G. S., 
20-148, ( 3 )  wthout proper control upon a narrow bridge on a wet and 
slippery road, and (4) in  a careless, reckless and negligent manner, and 
in wanton disregard of the rights and safety of others in violation of 
G. S., 20-141. 

11. And in  that the defendant George W. Sharpe unlawfully per- 
mitted his automobile to be operated in the State of North Carolina (1) 
by his minor daughter Carol Sharpe, although she had not reached the 
age of 16 years, and was not licensed to drive an automobile either in 
this State or in the State of South Carolina, (2 )  by a young and inex- 
perienced driver at  a rate of speed inconsistent with the rights and 
safety of others on a wet, slippery highway and bridge, in violation of 
the laws of the State of North Carolina, particularly 0. S., 20-141; ( 3 )  
to the left and wrong side of the center line of the highway and bridge 
which it was traversing when it was approaching another vehicle going 
in the opposite direction, in violation of G. S., 20-146, and (4)  in a 
careless and negligent manner in wanton disregard of the rights and 
safety of others, in violation of G. S., 20-141. 

The defendants Atlantic Greyhound Corporation and Yates Clyde 
Farris, answering the cornplaint of plaintiff, deny the allegations of 
negligence against them, and, by way of further answer and defense 
aver that the injury and death of plaintiff's intestate in said collision was 
the result of negligence of defendant George W. Sharpe as the sole proxi- 
mate cause in the manner specifically set forth. 

The defendant George W. Sharpe, answering the complaint of plain- 
tiff, denies the allegations of negligence against him, and by way of 
further answer and defense avers (1)  that if he were negligent in any 
way his negligence is imputed to plaintiff's intestate and plaintiff, (2) 
that the injury and death of plaintiff's intestate was caused solely and 
proximately by the negligence of defendant Atlantic Greyhound Corpo- 
ration, through its driver and co-defendant in manner specifically set 
forth, and ( 3 )  that if plaintiff's intestate met his death on account of 
any negligence of thls defendant, he contributed thereto by his own 
negligence in manner set forth. 
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Upon the trial below plaintiff offered among others two witnesses 
whose testimony tends to  show that they saw the collision in question; 
that they were on the side of the highway about 150 feet north of the 
bridge; that the weather was '(drizzly and foggy and the road was slip- 
pery"; that the Sharpe car and the Greyhound bus entered the bridge 
about the same time; that the Sharpe car from the north passed them 
running at speed of about 30 or 35 miles an hour; that it appeared to 
slacken its speed and the squealing of brakes was heard; that it did not 
appear to skid, but that it continued straight on and appeared to be 
rolling forward to cross the bridge; that as the Greyhound bus ap- 
proached from the south it was 3 or 4 feet on its left side of the center 
line of the highway and "couldn't get back"; that the bus was going 
pretty fast, running at  speed of 40 or 45 miles as it entered the bridge; 
that the two vehicles collided. the bus hitting the left side of the car,- " 
knocking it against the bridge, and consequently damaging it. 

Plaintiff also offered photographer to identify photographs made by 
him at the scene of and after the collision and the same were offered in 
evidence for the purpose of illustrating testimony of witnesses. And 
on cross-examination of this witness and others, testimony was elicited 
that there were tire marks where the brakes had been applied, leading 
from the rear of the bus tires for a distance of 75 feet.-21 feet of i t  
being south of bridge, but all of it on the bus's right side of the celiter 
line of the highway,-starting south of the bridge at  18 inches and veering 
slightly to the right, to the point where the bus came to rest on the bridge 
after the collision. 

Defendants Atlantic Greyhound Corporation and Yates Clyde Farris, 
reserving exception to refusal of the court to grant their motion for 
judgment as of nonsuit, offered testimony tending to show among other 
things: (1) That the photograph, offered in evidence by plaintiff, as 
aforesaid, showing tire marks on the surface of the bridge south of bus, 
correctly represented the scene of the accident; that at  the beginning 
of those marks, 75 feet from the bus, the one nearest the center line of the 
bridge was two feet to the bus's right of the center line, and led directly 
to the rear of the bus, veering slightly to the right, and (2 )  that as the 
bus approached the bridge, it was raining slightly and the road was 
slick ; that coming around the curve, the bus was' traveling about thirty- 
five miles an hour, on its right side of the highway, and never, at any 
time, got on the left side, as the driver remembered; that the bus was 
traveling at about same speed as it entered the bridge, but, at  that time, 
seeing the automobile start "sliding" its rear over to the bus's side of 
the bridge, the driver applied the brake of the bus and tried to stop, 
reducing its speed to about five miles an hour when the collision took 
place-stopping immediately-the bus being against the side wall of 
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the bridge on its right; and that the automobile did not get back on its 
right side until after the collision. 

Defendant George W. Sharpe, reserving exception to the refusal of 
his motion for judgment as of nonsuit, offered testimony tending to 
show, among other things, (1)  that as the bus of defendant corporation 
was traveling the curve, south of the bridge, it mas about four feet over 
the center line of the highway and traveling at a speed of "some 45 to 50 
miles per hour," and that when seen by Carol Sharpe, the driver of the 
automobile, about 100 to 150 feet south of the bridge, the bus looked to 
her "like it was driving anywhere from 50 to 60 miles per hour, 3 or 4 
feet" on her side of the road; that it did not get back on its side; (2) 
that as the automobile approached the bridgs i t  was running at  speed of 
about thirty miles per hour; that the driver took her foot off the accel- 
erator and slowed down the automobile; that as it got on the bridge it 
kept s l o ~ i n g  down; that the driver did not apply brakes, until she saw 
that the bus was not getting back on its side of the highway, and about 
that time the collision occurred, and that the automobile did not skid 
before it got on the bridge, and (3)  that Carol Sharpe mas, at  the time, 
(( very competent to drive an automobile." 

Defendant Sharpe also offered in evidence the "North Carolina E~ner -  
gency War Powers Proclamations," effective at 1 2  o'clock noon, 6 May, 
1943, providing among other things that notwithstanding the prima facie 
limits of speed, fixed by the statute, "it shall be unlawful to drive any 
vehicle at a speed in excess of thirty-five (35) miles per hour, except 
those exempted in Section 107,"-the exception not being pertinent here. 

Motions of defendant Atlantic Greyhound Corporation and Yates 
Clyde Farris, and of defendant George V. Sharpe for judgment as of 
nonsuit at  close of all the evidence were overruled, and they respectively 
entered exceptions. 

The case was submitted to the jury on these issues, which were an- 
swered as shown, the second and third not being answered: 

"1. Was the plaintiff's intestate, James k u r r a y  Pate, Jr., injured and 
killed by the joint and concurrent negligence of the defendants, as 
alleged in the complaint ? Answer-Yes. 

''2. Was the plaintiff's intestate, James Murray Pate, Jr., injured 
and killed by the sole negligence of the defendants, Atlantic Greyhound 
Corporation and Yates Clyde Farr is?  Answer 

"3. Was the plaintiff's intestate, James Nurray Pate. Jr., injured 
and killed by the sole negligence of the defendant, George W. Sharpe, 
Sr .?  Answer 

"4. Did the plaintiff's intestate contribute to his injury and death by 
his own negligence as alleged in the answer of the defendant, Geo. W. 
Sharpe? Answer-Xo. 
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"5. What amount, if any, is the plaintiff entitled to recover by reason 
of the wrongful death of his intestate, James Xurray Pate, J r . ?  An- 
swer-$14,500." 

From judgment on the verdict, the defendants Atlantic Greyhound 
Corporation and Yates Clyde Farris and the defendant George W. 
Sharpe, respectively, appeal to Supreme Court, and (filing separate 
records and cases on appeal) assign errors. 

XcDougle, Ervin, Fairley d Horack for plaintif, appellee. 
R. Hoyle Smathers and Smathers d Neekins for defendanfs, appe l -  

lanfs, Atlantic Greyhound Corporation and Yates Clyde F a r k .  
Frank H.  Kennedy, Goebel Porter, and P. D. Kennedy, Jr., for 

defendant, appellant, George W .  Sharpe. 

WIKBORNE, J. The separate appeals of defendants Atlantic Grey- 
hound Corporation and Yates Clyde Farris and of defendant George W. 
Sharpe are considered together, in view of the fact that they are in the 
same cause and from the same judgment on verdict finding joint and 
concurrent actionable negligence of all defendants. 

I n  this connection decision here turns upon these assignments of error: 
(1 )  The refusal of the court to grant the motions of the respective 
defendants for judgment as in case of nonsuit at  the clove of all the 
evidence; and (2 )  a certain portion of the charge. 

I n  the light of the allegations of joint and concurrent negligence as 
set forth in the complaint, the eridence shown in the record, tested by 
principles of law applicable thereto, appears to be sufficient to take the 
case to the jury as to all defendants. 

The statute, G. S., 20-141, pertaining to restrictions upon speed of 
motor vehicles in this State provides in pertinent part that "no person 
shall drive a motor rehicle on a highway at a speed that is greater than 
is reasonable and prudent under the conditions then existing." I t  also 
provides that the fact that the speed of a vehicle is lower than the prirncr 
facie limits therein set forth shall not relieve the driver from the duty 
to decrease speed when special hazard exists with respect to other traffic 
or by reason of weather and highway conditions, and the speed shall be 
decreased as may be necessary to avoid colliding with any rehicIe on the 
highway in compliance with legal requirements, and the duty of all 
persons to use due care. I n  T<olman v. Silbert, 219 N. C., 134, 12 
S. E. (2d) ,  915, referring to this section of the statute and to that section 
now G. S., 20-140, Barnhill, J., characterized them as constituting "the 
hub of the motor traffic lam around which all other prorisions regulating 
the operation of automobiles revolve." And, continuing, it is there said : 
"The motorist must at all times drive with due caution and circumspec- 
tion, and at a speed and in a manner so as not to endanger, or be likely 
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to endanger, any person or property. At no time may he lawfully drive 
a t  a speed greater than is reasonable and prudent under the conditions 
then existing." I n  that case as in the present case, the weather was 
inclement,-raining. 

However, the above statute, G. S., 20-141, further provides that the 
above provision shall not be construed to relieve the plaintiff in any civil 
action from the burden of proving negligence on the part of defendant as 
the proximate cause of an accident. 

Also, the statute, G. S., 20-146, provides in pertinent part that upon all 
highways of sufficient width, except upon one-way streets, the driver of a 
vehicle shall drive the same upon the right half of the highway, unless it 
is impracticable to travel upon such side of the highway. Moreover, the 
statute, G. S., 20-148, provides that "drivers of vehicles proceeding i11 
opposite directions shall pass each other to the right, each giving to the 
other at least one-half of the main-traveled portion of the roadway as 
nearly as possible.') The violation of either G. S., 20-146, or G. S., 
20-148, would be negligence per se, but in order to be actionable such 
negligence must have been the proximate cause, or one of the proximate 
causes, of the collision. See Morgan v. Coach Co., 225 N. C., 668, 36 
S. E. (2d), 263; Tys inger  v. Dairy  Producfs ,  225 N.  C., 717, 36 S. E. 
(2d), 246, and cases cited. 

Furthermore, the motor vehicle statute provides that no person, except 
those expressly exempted from license, "shall operate a motor vehicle 
upon any highway in this State unless such person upon application has 
been licensed as an operator or chauffeur by the department under the 
provisions of this article." G. S., 20-7. I t  is also provided "an oper- 
ator's license shall not be issued to any person under the age of sixteen 
(16) years . . ." G. S., 20-9,-the age being reduced to fifteen years for 
biennium ending 19 March, 1947. Session Laws 1945, chapter 834. 

And it is further provided that "no person shall authorize o r  know- 
ingly permit a motor vehicle owned by him or under his control to be 
driven by any person who has no legal right to do so or in violation of 
any of the provisions of this article." G. S., 20-34. Such violations are 
declared to  be misdemeanors. G. S., 20-35. 

The violation of these provisions of the statute would constitute negli- 
gence per se, but in order to be actionable such negligence must be the 
proximate cause, or a proximate cause, of the injury. Morgan  v. Coach 
Co., supra;  Tys inger  v. Dairy  Products ,  supra. 

"What is the proximate cause of an injury is ordinarily a question for 
the jury . . . I t  is to be determined as a fact, in  view of the circum- 
stances of fact attending it." R. R. u. Rellogg,  94 U.  S., 464, 24 L. Ed., 
256. See Conley v. Pearce-Young-Angel Co., et al., 224 N.  C., 211, 
29 S. E. (2d), 740, and cases cited. 
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The next assignment of error considered is that brought up on the 
appeal of defendant Sharpe. I t  arose under these circumstances: The 
jury, after retiring for its deliberations, returned and asked the court 
this question : ('The court says, Tour Honor, that Mr. Sharpe was negli- 
gent in letting his daughter drive, to begin with. Well, if she was 
driving in a normal manner at the scene of the accident, would Mr. 
Sharpe be held liable for the accident 1" The court replied as follows : 
"That's not what I charged you. I charged you that it would be negli- 
gence per se if he permitted his 13-year-old daughter to drive the car at  
all, under any circumstances; that alone would be negligence on his 
part. And if you find, by the greater weight of the evidence, that negli- 
gence on her part was the cause of the injury and death,-the sole cause 
of the injury and death, or one of the contributing efficient causes of the 
injury and death of the dead boy-then SEarpe would be liable. The 
only remaining thing for you to find there, is whether the negligence of 
the 13-year-old driver was one of the proximate causes of the injury and 
death of the dead boy." 

The charge as here given is not responsive to the question of the jury, 
and tends to confusion. Hence, the exception is well taken. 

While i t  would be negligence per se for defendant Sharpe to permit 
his daughter, who was under fifteen years of age, to drive his automobile 
in this State, such negligence is not actionable unless the fact that she 
was of such age be the cause, or one of the proximate causes 
of the injury. Therefore, if she were operating the automobile in 
accordance with the duty imposed by law upon operators of automobiles, 
the negligence of her father in permitting her to operate it in violation 
of law would not be actionable. Taylor v. Stewart, 172 N. C., 203, 
90 S. E., 134; Eller v. Dent, 203 N. C., 439, 166 S. E., 330. However, 
her age may be taken into consideration by the jury in determining 
whether her conduct in the operation of the automobile under the cir- 
cumstances surrounding the situation with which she was confronted, 
was that of an ordinarily prudent person, who in the operation of an 
automobile must exercise ordinary care, that is, that degree of care 
which an ordinarily prudent person would exercise under similar cir- 
cumstances. 

Since the error thus pointed out affects the first issue, that is, the 
issue as to the joint and concurrent negligence of all defendants, on 
which judgment below is based, and there must be a new trial, it is 
unnecessary to consider any other of the numerous assignments on either 
appeal. The matters to which they relate may not recur on another trial. 

New trial. 
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T. L. COX r. D. D. HINSHAW AND LENA HINSHAW. 

(Filed 20 November, 1946.) 
1. Deeds 5 14a- 

Conditions in a deed requiring grantees to care for grantor during the 
remainder of his natural life and to provide a home for  him are  condi- 
tions precedent to the investment of title. I n  the present case the deed 
was put in escrow not to be delivered until the performance of these 
conditions. 

1. Deeds 5s 14a, 1 4 b -  

Ordinarily, substantial compliance with conditions subsequent in a deed 
mill suffice, while conditions precedent usually must bet strictly observed, 
but where the conditions precedent require grantees to provide a peaceful 
home and take care of grantor for  the remainder of his life, and thus 
involre human conduct orer a considerable period of time, the rule of 
reason must perforce apply rather than the strict performance of definite 
acts and conditions. 

3. Deeds 5 14a- 

In this case evidence of an altercation between grantor and grantees a s  
shown by the evidence, ix held to require the submission of the issue to the 
jury as  to whether grantees had breached a condition precedent requiring 
grantees to care for and provide a peaceful, quiet and comfortable home 
for grantor during the remainder of his natural life, which condition was 
also made contractual by the joinder of the grantees in the execution of 
the deed. 

4 .  Same- 
Where a deed containing conditions precedent is placed in escro-w under 

a separate agreement of the parties, the remedy of the grantor for condi- 
tion broken is an action to rescind the contract of escrow and for the 
return of the deed to him, and not an action for the cancellation of the 
deed. 

5.  Appeal and Error 5 40i- 
Upon appeal from the granting of defendants' motion to nonsuit, the 

Supreme Court cannot pass upon the wealmess or strength of plaintiff's 
evidence but only whether. taking i t  in the light most favorable to plain- 
tiff, i t  is sufficient to raise an issue of fact for the jury. 

APPEAL by plaintiff from Clement, J., a t  Ju ly  Term, 1946, of 
RANDOLPH. 

Pursuant to an oral agreement, the  plaintiff executed to  the defendants 
a deed in fee simple to certain lands in Randolph County upon certain 
conditions set out in the deed. The defendants joined in the execution 
of the instrument, constituting i t  both a deed and a contract. 

The conditions relate to the support of the grantor, furnishing him 
medical attention, the care and operation of a mill and ice plant situated 
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on the property, payment to the grantor of a specified portion of the net 
profits, and numerous other matters. Bs directly bearing on this contro- 
versy, the following may be quoted : 

"1. The grantees herein, D. D. Hinshaw and Lena Hinshaw, his wife, 
a re  to more into the home of the grantor, T. L. Cox, and take over the 
running of said home, maintain and provide the said T. L. Cox with a 
peaceful, quiet and comfortable home during the remainder of his nat- 
ural life, including subsistence, washing, fuel, doctor bills, hospital care, 
if needed, and all other things reasonably necessary for his care and 
comf ort ." 

A clause in the deed provides for arbitration of any differences which 
might arise between the parties respecting the performance of the con- 
ditions. 

The parties deposited the deed in escrow with the First National Bank 
of Asheboro, to be delivered to the defendants upon the death of the 
grantor, prorided meantime they had performed the conditions named 
in  the deed and contract. 

The defendants moved into the home of the grantor sometime in 
September, 1944, and undertook performance of their duties as specified 
in  the deed. The parties lived together in the home until September, 
1945, when a disagreement having arisen between them, the plaintiff 
suggested to the defendants that either they or he should leave since 
conditions brought about by the defendants were no longer bearable ; and 
contending that his action was caused by a breach of the conditions in 
the deed requiring the defendants to "maintain and provide said T. L. 
Cox with a peaceful, quiet and comfortable home during the remainder 
of his natural life," left the home and has since resided elsewhere. On 
22 October following, he brought this action to cancel the deed because 
of the breach of the conditions therein. The case came on for trial at 
July  Term, 1946, of Randolph Superior Court. 

I n  view of the conclusion we have reached, it is necessary only to 
summarize the plaintiff's evidence relating to the obligations of the 
defendants, made a condition precedent to the deed, to maintain and pro- 
vide for the plaintiff a peaceful, quiet and comfortable home during the 
remainder of his natural life, without special reference to other condi- 
tions claimed to have been broken. 

Pertinent to this condition, the plaintiff testified on the trial: "The 
home provided by the defendants formerly was a happy and peaceful 
home part of the time, and part of the time it was not. A lot of stuff 
went along that I never said anything about. My table, where I kept 
my papers-they vere tangled, or stacked up or piled up different. 
Gave me trouble. Lay them down and go off. These papers were news- 
pauers and magazine~. I told Mrs. Hinshaw I did not like my papers 
to be torn up, but my telling her this did not make any effect. . . . I 
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have my junk or scrap pile, good pieces of anything I want, lumber or 
blocks that I need around a place like that, and they used them and 
burned them; used u p  my stuff like that. I found this out several times 
since the Hinshaws came there. . . . Lena Hinshaw said that stuff was 
not any account; i t  was rotten. I said if i t  was rotten it would not do 
much good cooking. I went in the house and turned on my radio. I n  
a few minutes her mother came to the door and said Lena (Mrs. Hin- 
shaw) was crying. I asked her what she was crying about. She said 
what I said to her. I told her that I did not say anything to make 
anybody cry. Then they had supper ready. Mrs. Stout said for us to  
come to supper. While we were sitting at the table eating Lena did not 
come to the table." 

The plaintiff testified that later Delbert Hinshaw "rared out on him 
and told him he couldn't talk that way to make her cry. Mr. Hinshaw 
got to talking and said we would mix. He was angry to some extent, it 
seemed like." Hinshaw made no demonstration of any kind. Did not 
get up. 

Pursuing the conversation, after Mrs. Hinshaw came in, "She went to 
talking about the wood was no account. After they said I was no gentle- 
man, I didn't like it, because I hadn't said anything out of the way, told 
them what I had said, it was a Fred Stanley proposition; he was the 
only person I had about me that burned up my stuff. We were talking 
there I expect thirty minutes. I said that I wasn't going to lire in a 
fuss. I told Mr. and Mrs. Hinshaw if we couldn't live together in peace 
for them to leave; that I wouldn't live in a fuss, under any condition; if 
we couldn't live in peace and get along for them to just get out. After 
we talked a right smart, I told Mr. and Mrs. Hinshaw several things 
that wasn't kept like it should have been; I told them there was a scent 
around there somewhere. They suggested that it was a dead rat in my 
room. There was a baby there in the house and this old lady a grand 
aunt of Mrs. Hinshaw, Lidy Walker, who was sick. I have seen them 
throw clothes from the sick bed and diapers which the baby had used 
down the steps into the basement. These soiled clothes would stay in 
the basement until they were washed. They washed twice a week. The 
basement was directly under my room. The basement stairs went under 
the stairs that went upstairs. The door to the basement went right out 
of my door. I told them they were filthy; that I couldn't stand it, never 
had lived under such conditions. The throwing of these clothes into the 
basement had been going on for a month or so. The odor from these 
clothes was not so bad with me; I haven't got sensitive to smell; but I 
did smell this." 

"I told them they didn't treat their mother, Mrs. Stout, like they 
should. I told them that they treated her like she was a slave. She did 
all the cooking, washing dishes and such as that. I told them that I 
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wasn't going to live in a fuss. After I told them this Lena (Mrs. Hin- 
shaw) said, 'Oh, just let it all go, let it all be over'; after they had given 
me a run. Mrs. Hinshaw was out of fix when she was talking to me, 
until the last, when she wanted it all settled down. She was mad, and 
talked using a high, angry tone. I left about four o'clock next morning 
going to my brother's. I had made arrangements the day before to start 
to Florida. I got up early and went to the car house. Lena wanted me 
to go to the house and get breakfast. I told her I would get breakfast 
when I got to my brother's a t  Greensboro." 

Witness explained that prior to Mrs. Hinshaw's bit of crying and the 
conversation with her husband about it, he had said that burning his 
scrap was a Fred Stanley proposition; that Fred Stanley, who formerly 
lived with him, was the only person who had burned his scrap. Fred 
Stanley was an ex-convict. 

Plaintiff testified: "I told them if they conld not live in peace to get 
out;  and if they didn't, I would, and I did . . . I saw Lena the next 
morning before I left; she asked me to get breakfast; her attitude and 
demeanor were perfectly friendly. . . . I never suffered for anything to 
eat or keep comfortable with long. . . . They mistreated me by raring on 
me, fussing and going on. They did not rant on me except on one occa- 
sion when I accused Lena of burning my wood. They never had much to 
say. I left there because of what they said on that occasion." "Since 
that time I haven't given them any chance to be entirely cordial to me." 
"That one time is when they broke the peace and quiet and threatened 
me. They had not done so until then; but sometimes one time is enough. 
You get killed." 

H. W. Clodfelter testified for plaintiff that he was present when 
Hinshaw and plaintiff had the talk about Lena crying. They had been 
dividing up my money and the following occurred : 

"Mr. Hinshaw looked over at  Mr. Cox and said, 'Talt, what did you 
make Lena cry for a while ago?' H e  said, 'I didn't make her cry.' 
Hinshaw said, 'You did. Now that's my wife you were talking to, if 
you class her as low down as Fred Stanley, if you ever do a trick like 
that again, I'm going to get with you.' Mr. Cox said, 'She is as low 
down,' or 'It's a Fred Stanley proposition, and anybody that will pick 
up scrap wood around the house and burn it'-I disremember just how 
he did speak this-'Mighty low down character,' or something. Mr. Cox 
said he didn't have anything to take back. He said, 'I ain't going to 
take back anything; I said it, and I'm going to stick to it.' That is all 
Hinshaw said that I remember.'' 

The defendants offered no evidence. 
At the close of plaintiff's evidence defendants demurred thereto and 

moved for judgment as of nonsuit, which was allowed. Plaintiff ob- 
jected and excepted. From this judgment plaintiff appealed. 
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J .  G. Precet te  and  H o r t o n  & Bel l  for plaint i f f ,  appellant.  
H.  M.  Rob ins  for defendants ,  appellees. 

SEAWELL, J. The contention of the appellant that  defendants had 
not provided for him a peaceful, quiet and comfortable home as required 
in  the condition precedent to delivery of the deed, brings the appeal into 
a field of unusual difficulty and severely challenges the propriety of 
dealing with the standards involved-if indeed there are any standards 
except those that are relative and shifting-as a matter of law or legal 
inference. The court below had the question whether an inference of a 
breach of the contract could be drawn from the evidence, and its nega- 
tive answer passed that  question to us;  one which we may not decide a s  
chancellors but with respect to appellant's right of tr ial  by jury where 
there is evidence of the fact. 

The conditions which the plaintiff claims were breached are condi- 
tions precedent to the investment of title and in  fact the deed was put 
in  escrow, not to be delirered until the full performance of those condi- 
tions. 

Ordinarily, substantial compliance with the conditions subsequent i n  
a deed will suffice, while i t  is said that  conditions precedent must be 
"strictly, literally, and punctually performed." 36 C. J. S., page 488, 
see. 151. There are obviously some situations arising in which such a 
rule cannot be rigidly enforced; where, for instance, the conditions relate 
t o  conduct of the grantee over a considerable period of time, to which 
the rule of reason must apply rat he^ than to a performance of a more 
definite nature such as the payment of purchase price within a certain 
time, or the like. 

But, however liberally we may construe the conditions imposed upon 
the defendants in  the case at  bar and their conduct with respect to it, we 
are  hardly relieved of the necessity of determining whether the final 
appraisal of the conduct of the defendants in performing the conditions 
mas a matter for the court or the jury. 

KO doubt the trial court sustained a demurrer to the evidence on the 
theory that, taking everything into consideration, the matters of n-hich 
plaintiff complained, admitting them to be true, were too tr ir ial  to upset 
a solemn deed, constituted a minor family disagreement, evanescent in 
character, and which a proper exercise of forbearance and tolerance on 
both sides mould have straightened out without serious interruption of 
the peace, quietude and comfort of the home. Reflecting that  riew here, 
counsel for the appellees reminds us that  "de minimis non cztraf  lex." 
But  how small or wanting in significance are the facts in evidence, by 
what standard are they to be weighed, and who shall hold the scale3 ? 

What is a home! What measure of peace, quiet and comfort n-ithin 
its precincts was in contemplation of the parties signing the contract? 
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What tare is the court permitted to make as a matter of law before sub- 
mitting the body of the offending to the jury? What consideration must 
be given to age and condition of the plaintiff and such allergy as he may 
have had to a threatened chastisement on his o m  premises? To what 
extent may physical, cultural and moral conditions be considered as 
affecting the peace, quiet and comfort of a home to be created by the 
joint living of the contracting parties? 

Certainly, people are not perfect; and the plaintiff, appellees contend, 
could not e x ~ e c t  "all this and Heaven too'' under the known conditions 
with reference to which they contracted. But, before we apply the 
analogy, let us remember that the ordinary home is integrated by family 
ties, not by contract. I n  such a home the sanctions for peace, quiet and 
comfort are not forfeiture of a property right but loss of intangibles of 
far  greater importance. Fortunately such a home may be retrieved from 
a bad situation by a lot of living and forgiving. But the person who is 
furnished a home by contract is not required to forgive or condone a 
breach of the condition when i t  occurs; he may look to his contract. 

Referring to the incidents which occurred the day and night before the 
plaintiff sought residence elsewhere, we could hardly say that there was 
no substantial evidence tending to show that the condition in the home, 
temporarily at  least, was wanting in  peace, quiet and comfort. How 
often the same thing must be repeated to amount to a breach of condi- 
tion cognizable in law brings up the question of a quantitative standard 
of evidence which the Court has hitherto thought it is not competent to 
determine. The accumulation of nothings can never amount to evidence " 
and evidence need not be cumulative to demand its submission to the 
jury. 

These are only a few of the considerations that incline the Court to 
the view that a solution of the factual problems involved here peculiarly 
calls for the offices of the jury rather than those of the Court. 

I t  is proper to say here that in the opinion of the Court the plaintiff 
has mistaken his remedy, if upon a new trial he is able to make good 
on the facts. The deed sought to be canceled has never been delivered 

u 

and is not effective without such delivery. By a separate contract 
between the parties it was put in escrow with the First National Bank 
of Asheboro, to be delivered upon the death of the grantor provided the 
holder of the escrow deemed the conditions to have been satisfactorily 
performed. Upon breach of the conditions,-if such breach is found to 
have taken place,-the plaintiff would be entitled to a rescission of the 
contract of escrow and return to him of his deed. Nevertheless, dis- 
regarding the prayer for relief, he be entitled to whatever remedy 
might be appropriate to the facts alleged and proved. 

- -  - 

On this appeal we are not concerned with either the weakness or the 
strength of plaintiff's evidence but only whether, taking the evidence in 
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its most favorable light, legitimate inferences in  his favor may be drawn 
from it. Applying that principle, we think there was error i n  taking the 
case from the jury. 

The judgment of the court below in sustaining the demurrer to the 
evidence and rendering judgment as of nonsuit is 

Reversed. 

HARTFORD ACCIDENT & INDEMNITY COMPAKY, a CORPORATIOK. v. 
GURNEY P. HOOD, RECEIVER OF THE BANK O F  DRAPER. 

(Filed 20 November, 1946.) 

1. Principal and Surety 9 4- 
The provision of G. S., 53-90, requiring officers and employees of a bank 

to give bond in an amount required by the directors and upon such form 
a s  n a y  be approved by the commissioner of banks, is the only statutory 
provision which becomes a part of the bond. 

2. Principal and Agent 3 6+ 
Where a bond guaranteeing the payment of any loss sustained through 

the dishonesty of a bank official while "in the continuous employment of 
a bank" after a specified date, is kept in force for a period of years by the 
payment of the stipulated annual premium, recovery on the bond is limited 
to the maximum liability therein stipulated for losses occurring during 
the life of the bond, and the contention that the surety i s  liable for defal- 
cations to the amount of the penal sum of the bond for each of the years 
during which the bond is kept in force, is untenable, Hood, Comr.  of B a ~ z k s ,  
v. Simpso??,, 206 ?i. C., 748, cited and distinguished. 

3. Contracts § S- 
Where the language of a contract is clear and unambiguous, effect must 

be given to i ts  terms, and thc court under the guise of construction, cannot 
delete any provision or insert any provision which is not written into the 
contract in fact or by implication of law. 

APPEAL by defendant from Harris, J., at March Term, 1946, of WAKE. 
Affirmed. 

Proceedings under the Declaratory Judgment Act, G. S., Chap. 1, 
Art. 26, to judicially determine the controversy existing between plain- 
tiff and defendant as to the total liability of plaintiff on its fidelity bond 
issued to the Bank of Draper, assuring the faithful performance of his 
duties by 0. L. Slayton, its cashier. 

The Bank of Draper was a banking institution organized in 1920. 
I t  did business as such until 3 February, 1942, when it was found to be 
insolvent, and defendant Commissioner of Banks assumed control as 
statutory receiver. 
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I t s  by-laws, adopted in 1920, provide that the cashier shall be elected 
annually and shall hold office at  the will of the board of directors, and 
that "he shall be required to give a bond, payable to the bank, in the 
sum of $lQ,000.00, for the faithful performance of his duties." 

0. L. Slayton assumed the duties of cashier in September, 1925, and 
was elected cashier at  the annual meeting in 1926. He  served in that 
position continuously thereafter until the bank was closed. A fidelity 
bond, not here involved, was provided until 1929. On 10 July, 1929, 
plaintiff issued and delivered to the bank its bond, the material part 
of which is as follows : 

('Know all men by these presents, That the HARTFORD ACCIDENT AND 

INDEMNITY COMPANY as Surety (hereinafter called Surety), does hereby 
agree to pay unto THE BANK OF DRAPER, Draper, North Carolina (here- 
inafter called Employer), within ninety days after presentation of proof 
of loss, as hereinafter provided, the amount of any loss, not exceeding 
TEN THOUSAND AND No/100 ($10,000.00) DOLLARS, which the Employer 
may sustain in respect of any moneys, funds, securities or other personal 
property of the Employer, or for which the Employer may be responsible, 
through any act of fraud, dishonesty, larceny, theft, embezzlement, 
forgery, misappropriation, wrongful abstraction or misapplication, or 
any other dishonest or criminal act or omission committed by OFUS LEE 
SLAYTON (hereinafter called the Employee), acting alone or in  collusion 
with others, while in any position in the continuous employ of the 
Employer, after 12 o'clock noon of the Fifteenth day of July, 1929, but 
before the Employer shall become aware of any default on the part of 
the Employee, and discovered before the expiration of three years from 
the termination of such employment or cancellation of this bond, which- 
ever may first happen. 

"Provided, However, and upon the following express conditions . . . 
" T H I R I F - - T ~ ~ ~  this bond may be cancelled by the Employer upon 

giving written notice to  the Surety, or by the Surety upon giving thirty 
days' notice to the Employer, the unearned premium to be refunded by 
the Surety upon demand in writing; provided, however, that if claim be 
made hereunder, the premium so refunded shall be repaid to the Surety." 

This bond is in the identical form approved by the Commissioner of 
Banks (formerly Corporation Commission). I t  was kept in force by 
the payment of the stipulated annual premium until the closing of the 
bank in February, 1942. 

At  each annual meeting of the board of directors subsequent to the 
issuance of the bond, except 1932, 0. L. Slayton was elected cashier. 
K O  action requiring bond or stipulating the penal sum thereof was taken 
at  any of these meetings. I n  1935, 1937, 1039, and 1941 the bond of 
the cashier was approved. I t  is admitted that this action had reference 
to the bond issued in 1929. 
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After the bank closed it was discovered that the cashier mas '(short" 
in  the sum of $297,735.51. The periods of time during which the pecula- 
tions or abstractions which caused this shortage occurred, as to $289,- 
549.91, have been ascertained and are as follovs: 

Amount 
Total Claimed 

July 15, 1931 to July 14, 1932 . . . . . . . . . .  ..$ 60.00 
July 15, 1932 to July 14, 1933 . . . . . . . . . . . .  2,597.78 
July 15, 1933 to July 14, 1934 . . . . . . . . . . . . .  13,461.85 
July 15, 1934 to July 14, 1935 . . . . . . . . . . . .  2,121.57 
July 15, 1935 to July 14, 1936 . . . . . . . . . .  6,951.83 
July 15, 1936 to July 14, 1937 . . . . . . . . . . . . . .  20,409.28 
July 15, 1937 to July 14, 1938 . . . . . . . . . . .  13,264.89 
July 15, 1938 to July 14, 1939 . . . . . . . . . . . .  53,028.73 
July 15, 1939 t,o July 14, 1940 . . . . . . . . . . . .  26,106.57 
July 15, 1940 to July 14, 1941 . . . . . . . . . . . .  61,406.95 
July 15, 1941 to Jan. 27, 1942 . . . . . . . . . .  90,140.46 

Of the amount misappropriated $8,185.60 has not been apportioned to 
any specific period. 

The defendant filed claim for $81,731.18 on the theory that each 
renewal of the bond constituted a new bond and insured the payment of 
defalcations during each succeeding year to the extent of the penal sum 
of the bond. Thereupon the plaintiff, admitting the defalcations and 
offering to pay $10,000, the penal'sum of its bond, instituted this action 
to have its rights, status, and liability under the bond judicially deter- 
mined. 

When the cause came on for hearing the parties waived trial by jury 
and agreed that the court sliould hear the evidence, find the facts, "and 
adjudicate the controversy, without the intervention of a jury." After 
hearing the evidence offered the court found the facts in detail and 
ad judged : 

"(a) That the defendant is not entitled to recover against the plaintiff 
or upon said bond, Exhibit B, anything in excess of the $10,000 ten- 
dered by plaintiff; 

"(b) That any action or claim by defendant in excess of the $10,000 
tendered is barred by the three year statute of limitations and defendant 
is also estopped by its conduct to assert the same; 

"(c) That defendant have judgment herein against the plaintiff for 
said sum of $10,000 as tendered and that upon the payment of said sum 
into the office of the Clerk of this court the defendant within ten days 
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thereafter be and it is hereby required to deliver up to plaintiff said bond 
for cancellation as prayed in the complaint; 

"(d) That plaintiff recover of defendant its costs herein to be taxed 
by the Clerk." 

Defendant, having excepted to certain findings of fact and to the 
judgment entered, appealed. 

A. J .  Fletcher, F. T. Dupree, Jr., afid Ehringhaus & Ehringhaus for 
 lai in tiff, appellee. 

Bailey, Holding, Lassiter & Langston and Price & Osbome for defend- 
ant, appellant, James M. Kame, Washington, D. C., and John L. Cecil, 
Chicago, Ill., of counsel for appellant. 

BARKHILL, J. The primary issue between plaintiff and defendant is 
clearly drawn. The plaintiff contends that its bond is for a single pen- 
alty of $10,000 which is the limit of the recovery which may be had 
against it for any and all defalcations occurring during the life of the 
bond, to wit, from 15 July, 1929, to 3 February, 1942. The defendant 
contends that the original bond assured against defalcation during the 
succeeding year and each renewal constitutes a new bond, so that he is 
entitled to recover losses arising out of the defalcation of the cashier 
during each bond year, not to exceed $10,000 for any one year. I f  plain- 
tiff's contention is sustained, defendant is entitled to judgment in the 
sum of $10,000. On the other hand, if the defendant's construction of 
the contract is adopted he is entitled to judgment in the amount of 
$81,731.18, unless he is estopped by the conduct of the bank or is barred 
in whole or in part by the statute of limitations. 

G. S.. 53-90, provides that active officers and employees of a bank, 
before entering upon their duties, shall give bond to the bank in  a bond- 
ing company authorized to do business in North Carolina in the amount 
required by the directors and upon such form as may be approved by the 
commissioner of banks. Both the commissioner of banks and the direc- 
tors are authorized to require an increase of the amount of such bond 
whenever they may deem it necessary, 

This is the only provision of our statutes which must be deemed to 
be incorporated in the contract. Hutchins v. Durham, 118 N. C., 457, 
32 L. R. A, 706; Graces 7 1 .  Howard, 159 N.  C., 594, 75 S. E., 998, Ann. 
Cas. 1914C, 565; Steele v. Ins. Co., 196 N. C., 408, 145 S. E., 787, 
61 A. L. R., 821 ; Monger v. Lutterloh, 195 N.  C., 274, 142 S. E., 12 ; 
Bank 2.. Bank, 262 U. S., 649, 67 L. Ed., 1157, 30 A. L. R., 635; 12 
A. J., 769. 

The bond furnished by plaintiff is in the exact form prescribed by the 
commissioner of banks and is in the amount required by the by-laws of 
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the bank, under which the directors operated. Neither they nor the 
commissioner of banks ever demanded or required any additional bond 
or any increase in the amount. Instead the directors on four separate 
occasions approved the bond as filed. 

The assumption of liability is not limited to one year or any other 
fixed term, to be extended or renewed upon the payment of a stipulated 
premium. Woodfin v. Im. Co., 51 N.  C., 558; Jacksonville v. Bryan, 
196 N.  C., 721, 147 S. E., 12. I t  guarantees the payment of any loss, 
not exceeding $10,000, sustained by the bank through the dishonesty of 
Slayton at any time during his continuous service as cashier, "but before 
the Employer shall become aware of any default on the part of the 
Employee, and discovered before the expiration of three years from the 
termination of such employment or cancellation of this bond, whichever 
may first happen." 

This language is clear and unambiguous. Plaintiff agreed to reim- 
burse the bank for losses incurred during the life of the bond through 
the default of Slayton to the extent of $10,000. I t  must be presumed the 
parties intended what the language used clearly expresses, Kihlberg v. 
U. S., 97 U. S., 398, 24 L. Ed., 1106; 12 A. J., 752, and the contract 
must be construed to mean what on its face it purports to mean. Hinton 
v. Vinson, 180 N.  C., 393, 104 S. E., 897; McCazk v. Ins. CO., 190 N. C., 
549, 130 S. E., 186; Wallace v. Bellamy, 199 N.  C., 759, 155 S. E., 856; 
Jacksonville v. Bryan, supra; Thornton v. Barbour, 204 N. C., 583, 
169 S. E., 153; Grocery Co. v. R. R., 215 N. C., 223, 1 S. E. (2d), 535; 
12 A. J., 751. 

The Court, under the guise of construction, cannot reject what the 
parties inserted, Schneider v. Turner, 130 Ill., 28, 22 N. E., 497, or 
insert what the parties elected to omit. Hayes v. O'Brien, 149 Ill., 403, 
37 N. E., 73. I t  has no power to write into the contract any provision 
that is not there in fact or by implication of law. Cook v. Smith, 3 
A. L. R., 940; Hawkeye Commercial Men's Asso. v. Christy, 294 Fed., 
208, 40 A. L. R., 46; 12 A. J., 749. 

Our conclusion that defendant's recovery may not extend beyond the 
one penalty stipulated in the contract is sustained by former decisions of 
this Court, Jacksonville v. Bryan, supra; Thornton v. Barbour, supra, 
and is in harmony with the great weight of authority. Anno. 42 A. L. R., 
834; Bank of England, Ark., v. Md. Cas. Co., 293 Fed., 783; Chatham 
Real Est. & I .  Co. v. U. S. F. & G. Co., 90 S .  E., 88; State ex rel. Freeling 
v. Casualty Co., 42 A. L. R., 829; Bank v. Fidelity & D. Co., 45 A. L. R., 
610; Leonard v. A e t m  Casualty & Surety Co., 80 F. 2d, 205; Brulatour 
v. Aetna Casualty & Surety Co., 80 F. 2d, 834; Bank & Tr .  Co. v. 
F. & D. Co., 281 S. W., 785; Hack v. Surety Co., 96 F. 2d, 939. 
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While there are decisions contra, cited by defendant, they are, in most 
instances, factually distinguishable. 

Hood, Comr. of Banks, v. Simpson, 206 N. C., 748, 175 S. E., 193, 
cited and relied on by defendant, is not in  conflict. While the facts in 
that case are in  many respects similar, as clearly outlined in defendant's 
brief, there are material factual distinctions. Furthermore, in that case 
there were two bonds in  the penal sum of $10,000 each. Notwithstand- 
ing the loss was in  excess of $20,000, i t  was stipulated that if the court 
was of the opinion the two contracts constituted separate bonds, cumu- 
lative in  effect, plaintiff should recover an amount equal to the total of 
the penal sums of the two. The court below held that there were two 
separate contracts imposing cumulative liability and entered judgment 
for $20,000 as agreed by the parties. We affirmed. 

I n  the light of our conclusion as to the nature of the contract a t  issue 
the questions of estoppel and of the bar of the statute of limitations 
raised by plaintiff become immaterial and need not be discussed. 

The one arresting circumstance in this record which "sticks out like a 
sore thumb" is the fact that the cashier of a small bank could abstract 
from the funds of his employer an amount equal to approximately twelve 
times the capital stock of the bank before his peculations were discov- 
ered. Wherever the fault may lie, the plaintiff must make good the 
losses thus sustained by the bank to the extent of the penal sum of its 
bond only. 

The judgment below is 
Affirmed. 

R. P. HARVEY AKD S. G. STARNES, TRADIXG *4s HARVEY 8: STARNES, 
R. P. HA4RVEY ASD S. G. STARNES, v. T. F. LINKER AND FAY C. 
LISKER. 

(Bled 20 November, 1946.) 

1. Fkauds, Statute of, § 3- 

The general denial of the contract as alleged is a sufficient pleading of 
the statute of frauds. G. S., 22-2. 

2. Frauds, Statute of, 5 10- 

A contract for the sale of land or any interest therein must fix the price, 
and therefore where a valid contract to convey is executed by the owners 
of land, and later the purchasers add after the signatures a stipulation 
that by mutual agreement the time for performance had been extended 
and the purchase price changed to a reduced sum, the change in purchase 
price constitutes a new contract which, not having been signed by the 
owners, is unenforceable against them under the statute of frauds as not 
having been signed by the parties to be charged. 



712 I N  T H E  SUPREME COURT. [226 

3. F'rauds, Statute of, 2- 
The "party to be charged" whose signature is necessary to take the 

contract out of the statute of frauds, is the party against whom the con- 
tract is sought to be enforced, whether vendor or purchaser. 

APPEAL by plaintiffs from Clement, J., at August Term, 1946, of 
CABARRUS. 

This is an action to  enforce specific performance of an alleged con- 
tract or option for the purchase of a tract of land from the defendants. 
The option was dated 26 March, 1946, duly executed by the defendants, 
and provided for the conveyance of the property upon payment of 
$6,270.00 in cash, on or before 26 May, 1946. The option as executed 
was not exercised. Thereafter the evidence tends to show that the 
defendant T. F. Linker agreed to reduce the price of the property to 
$5,000.00, and to give the plaintiffs until 15 July, 1946, to purchase the 
property. 

The plaintiffs changed the original option to conform to the alleged 
agreement and added below the signatures of the defendants the follow- 
ing statement: "By permission of both parties, this option has been 
changed to the amount of $5,000.00, and the time extended to July 15, 
1946." None of the parties signed the alleged option as amended. 

Upon motion of defendants, judgment as of nonsuit was entered. The 
plaintiffs appeal, assigning error. 

B. W .  Blackwelder for plaintifjcs. 
Hartsell & Hartsell for defendants. 

DENNY, J. The plaintiffs concede that a contract for the sale of land 
must be in writing and signed by the party or parties to be charged 
therewith. But they insist the court erred in granting defendants' 
motion for judgment tis of nonsuit herein, and cite in  support of their 
contention the cases of A l l s t o ~  v. Connell, 140 N .  C., 485, 53 S. E., 292, 
and Johnson v. Noles, 224 N.  C., 542, 31 S. E. (2d), 637. Both cases 
relate solely to the extension of the time for performance under the 
terms of the contract; and the extensions were requested before the 
expiration of the options and at  the request and for the accommodation 
of the parties to be charged. Therefore they are not in point. 

The defendants rely on the statute of frauds under their general denial 
of the contract as alleged. G, S., 22-2; McCall v. Institute, 189 N .  C., 
775, 128 S. E., 349; Miller v. Carolina Monazite Co., 152 N. C., 608, 
68 S. E., 1; Winders v. Hill ,  144 N. C., 614, 57 S. E., 456. 

I n  the instant case i t  is not clear whether the alleged extension of time 
was granted before or after the expiration of the original option. Sever- 
theless, when the purchase price mas changed it constituted a new con- 
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tract, unenforceable unless signed by the parties to be charged. I n  dis- 
cussing the statute of frauds, Rufin, C. J., in speaking for  this Court, in 
Simms 2'. Rillian, 34 IT. C., 252, said: "The danger seems as great tha t  
a purchase a t  an  exorbitant price may by perjury be imposed on one who 
did not contract for it, as that  by similar means a feigned contract of 
sale should be established against the owner of the land. Hence the act 
i n  terms avoids entirely every contract, of which the sale of land is the 
subject, in respect of a party, that  is, either party who does not charge 
himself by his signature to it after i t  has been reduced t o  writing." 
Reith c. Bailey, 185 N. C., 262, 116 S. E., 729; Burriss v. Xtarr, 165 
N. C., 657, 81 S. E., 929; Hall v. ~Misenheimer, 137 N. C., 183, 49 
S .  E., 104. 

A contract for the sale of land or any interest therein, must fix the 
price. T o  permit the  plaintiffs to  establish by par01 evidence a change 
as  t o  one of the essential terms of the contract would open the door to 
"all the mischiefs which the statute was intended to prevent," Hall v. 
Misenheimer, supra. 

The judgment of the court below must be upheld. 
Affirmed. 

VIRGISIA BELL SWIKK v. P. W. HORN. 

(Filed 20 November, 1916.) 
1. Ejectment kj 1- 

Where the premises is located in an area subject to Federal Rent Con- 
trol, plaintiff in summary ejectment must  how not only the existence of 
the relationship of landlord and tenant, expiration of term and notice to 
quit, but also compliance 'with the regulations promulgated pursuant to 
the Emergency Price Control Act, 50 U. S. 0. A., Appendix 902. 

2. Appeal and Error 8 40a- 
An exception to the judgment rendered by the judge in a trial by the 

court under agreement of the parties presents the sole question whether 
the facts found support the judgment, and does not question any par- 
ticular finding by the conrt. 

3. Appeal and Error § 40d- 
The findings of fact made by the court in a trial by the court by agree- 

ment are conclusive on appeal if supported by any competent evidence. 

4. Ejectment § 7- 
Plaintiff's evidence of notice given and received to vacate the premises 

held sufficient both under the State law and the Rent Control Regulations 
to overrule defendant's motion to nonsuit on this ground. 
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5. Ejectment 3- 

Under section 6 (a )  (6) of Amendment 67 to Housing Regulations 
under the Emergency Price Control Act, "immediate" means '%ithout de- 
lay," "compelling" means "to drive or urge with force," and "necessity" 
imports that which is unavoidable or the negation of freedom but does not 
in law mean essential to existence ; and the phrase "immediate, compelling 
necessity" means a situation imperatively requiring relief, or a course of 
action impelled by uncontrollable circumstances, and mere convenience or 
preference for the premises as a residence by the owner is inbufficient. 

6. Trial 5 2%- 
On motion to nonsuit, the plaintiff's evidence is to be taken in the light 

most favorable for her, and she is entitled to the benefit of erers reason- 
able intendment thereon and every inference properly to be drawn there- 
from. 

7. Ejectment § 7- 
Plaintiff's evidence that she was seeking occupancy of the apartment 

owned by her for her own use as a residence in order to take care of her 
aged mother who was critically ill and lived in the apartment immediately 
under the premises in suit, with evidence of her good faith in that she 
had offered to permit defendant to retain possession if he would yield 
her two rooms so that she might be near her mother, is held sufficient on 
the question of "immediate, compelling necessity" for personal occupancy 
to sustain judgment of the court overruling defendant's motion to nonsuit. 

APPEAL by defendant from Hamilto.n, Special Judge, at  X a y  Term, 
1946, of MECKLENBURG. Affirmed. 

This was a summary ejectment proceeding to recover possession of an 
apartment and to remove the defendant tenant therefrom, begun in the 
court of a justice of the peace, and heard on appeal in the Superior 
Court. 

On the hearing in the Superior Court jury trial was waived and by 
consent the judge heard the evidence, found the facts and rendered 
judgment thereon as follows: 

"1. That the plaintiff is the owner of an apartment house at 907 
Ardsley Road, in the City of Charlotte, and the defendant has been 
occupying apartment No. 4 therein since some time in 1942 on a monthly 
tenancy, running from the first of one month to the first of the next 
month. 

"2. That on January 29, 1946, the plaintiff wrote the defendant a 
letter, notifying him to vacate said apartment, for the reason that she 
had a compelling necessity for said apartment for use and occupancy by 
herself and family, and that she would move from China Grove, N. C., 
into said apartment on March 1, 1946, and that she was seeking in good 
faith to recover possession of said apartment for use and occupancy by 
herself and family; that the plaintiff sent a copy of said letter to the 
OFA Rent Office in Charlotte, N. C., and complied with the 0PA4 Rent 
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Regulations with reference to said notice; that said letter bore the 
postmark date of January 30, 1946, a t  Charlotte, N. C., but the defend- 
ant  did not receive i t  until February 1, 1946; that a few days prior to 
January 29, 1946, the plaintiff told the defendant in  person that she 
would have to have said apartment for her own use on March 1, 1946, 
and that he would have to vacate it on that date, in order that she could 
move into it, and told him that she was writing him a letter to that 
effect; that said verbal notice and the letter constituted a sufficient 
notice to the defendant to vacate said apartment on or by March 1, 1946. 

"3. That sometime in April, 1946, the plaintiff instituted this action 
before a Justice of the Peace to evict the defendant and from the result 
of the trial in  that court, the defendant appealed to the Superior Court, 
and by agreement of counsel for the plaintiff and the defendant, the 
defendant continued to pay the rent wtihout prejudice to the rights of 
the plaintiff to recover possession of said apartment, and that in conse- 
quence of said agreement the defendant has paid the rent through May 
31, 1946. 

"4. That the plaintiff does have a compelling necessity for said apart- 
ment for use and occupancy by herself and family and she is seeking in 
good faith to recover the possession thereof. 

''5. That the rent which the defendant has been paying to the plaintiff 
for said apartment is $90.00 per month." 

I t  was thereupon adjudged that plaintiff was entitled to the imme- 
diate possession of the apartment, and that defendant be removed there- 
from. 

The defendant excepted to the judgment, and appealed to the Supreme 
Court. 

J. C. Sedberry for plainti f ,  appellee. 
0. W .  Clayton for defendant, appellant. 

DEVIE, J. I t  was admitted that the plaintiff's apartment house from 
which she sought by this proceeding to evict the defendant was located 
within an area subject to Federal Rent Control. Hence i t  was necessary 
for the plaintiff to show not only the relationship of landlord and tenant, 
expiration of term and notice to quit, in  order to secure possession, but 
also to show compliance with the regulations promulgated pursuant to 
the Emergency Price Control Act of 1942, as amended 30 June, 1945 
(50 U. S. C. A., Appendix 902). I t  was said in McGuinn v. McLain, 
225 K. C., 750, 36 S. E. (2d), 377, "So long as the Rent Control Act 
is effective in  a particular locality, a landlord who owns rental property 
therein and subject to the provisions of the Act, cannot assert under the 
local law any right in conflict with said Act." Myers v. Rust, 134 F.  
(2))  417. 
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Upon the evidence offered a t  the trial, i t  was found by the court below 
that plaintiff had prosecuted this proceeding in accordance with the 
State law and in compliance with the Rent Control regulations, and 
upon these findings i t  was adjudged that plaintiff was entitled to the 
immediate possession of the premises. The defendant's appeal from the 
judgment brings the case to this Court for decision only on the questions 
properly raised by the defendant's exceptions duly noted in the trial 
below. 

I n  the Superior Court jury trial was waived and it was agreed that 
the judge should hear the evidence, find the facts and render judgment 
thereon. The defendant's exception to the judgment therefore presents 
only the question whether the facts found were sufficient to support the 
judgment. Mfg. Co. v. Lumber Co., 178 N. C., 571, 101 S. E., 214; 
Best v. Garris, 211 N. C., 305, 190 S. E., 221; I n  re Escoffery, 216 
N. C., 19, 3 S. E. (2d), 425; Jones v. Griggs, 219 N. C., 700, 14 S. E. 
(2d), 836. 

I t  was said in  Fox v. Mills, Inc., 225 N. C., 580, 35 S. E. (2d), 869: 
"The effect of an exception to the judgment is only to challenge the 
correctness of the judgment, and presents the single question whether 
the facts found are sufficient to support the judgment." Crissman v. 
Palmer, 225 N. C., 472 (475)) 35 S. E. (2d), 422; Query v. Ins. Co., 
218 N. C., 386, 11 S. E. (2d), 139. I n  the case at  bar no particular 
finding was questioned by the exception noted. Ruder v .  Coach Co., 
225 N. C., 537, 35 S. E. (2d), 609. Findings of fact made by the 
judge are conclusive on appeal if supported by any competent evidence. 
Odom v. Palmer, 209 N. C., 93 (98)) 182 S. E., 741. 

However, the defendant duly noted exception to the denial of his 
motion for judgment of nonsuit. This motion was based upon two 
grounds: (1)  that plaintiff had failed to show proper notice to defendant 
to vacate the premises; and (2)  that there was no evidence to show an 
"immediate compelling necessity" to recover possession of the premises 
for the personal use and occupancy of the plaintiff. 

1. Defendant's motion on the first ground was properly denied. Notice 
to vacate both under the State law and under Rent Control Regulations 
was shown to  have been given and received by defendant. Copy of the 
written notice was sent the Rent Control Board, and also notice of the 
institution of this proceeding in court for summary ejectment. 

2. The reasons assigned by plaintiff for desiring personal occupancy 
of the apartment she owned was that she needed the apartment in order 
to be near her aged mother who was critically ill in  the apartment imme- 
diately beneath the one withheld by the defendant. I n  her teqtirnony she 
described in detail the circumstances of herself and family, and the 
critical condition of her mother as tending to show the urgency of her 
need for the apartment, and the immediate compelling necessity t o  
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recover possession thereof for her personal occupancy. As evidence of 
her good faith she testified she offered to permit the defendant to retain 
five rooms of the seven-room apartment if he would ~ i e l d  her two rooms, 
with partition between to be erected by her. This offer the defendant 
refused. The court found that the plaintiff was acting in good faith 
and had a compelling necessity for personal occupancy of the apartment. 
A'ofree v. Leonard, 327 Ill. App., 143. 

Under section 6 ( a )  (6)  of Amendment 67 to Housing Regulations 
under the Emergency Control Act, effective 15 September, 1945 (10 
Fed. Reg. 11666)) i t  was incumbent upon the plaintiff, the owner of the 
premises, in seeking to recover possession, to offer evidence not only that 
she sought in good faith to recover possession of such premises for use 
and occupancy as a dwelling for herself, but also to show an immediate 
compelling necessity to recover possession thereof for that purpose. I f  
she has offered any competent evidence tending to establish these essen- 
tial facts, this would be sufficient to withstand the motion for nonsuit, 
and to support the finding upon which the judgment below was predi- 
cated. 

The phrase "immediate compelling necessity" associates three words 
which import both urgency and compulsion. Immediate means without 
delay. Compelling is the present participle of the verb compel-liter- 
ally to draw together--meaning to drive or urge with force, Hammond 
2.. Marcely, 58 N. Y .  S. (2))  565, and signifies something overpowering, 
admitting of no choice. Necessity usually imports negation of freedom, 
that which is unavoidable, offering no other course, but the word has 
varying degrees of meaning and is not restricted in law to that which is 
absolutely essential to existence. Storm v. Wrightsville Beach, 189 
X. C., 679, 128 S. E., 17 ;  M'CuZloch v. Maryland, 4 Wheat., 316 (414) ; 
Boland v. Beebe, 62 K. Y.  S. (2))  8. The phrase is descriptive of a 
situation imperatively requiring relief, or a course of action impelled 
by uncontrollable circumstances. 

Applying these definitions to the evidence in the record before us, it 
would seem that the plaintiff must have been prompted by a more potent 
motive than mere convenience, or a preference for this apartment as a 
place of residence. She must have been driven to this course by the urgent 
and imperative need to be in position to render prompt and essential 
service to her aged mother in her critical illness. 

On the motion for nonsuit, the plaintiff's evidence is to be taken in 
the light most favorable for her, and she is entitled to the benefit of 
every reasonable intendment thereon and every inference properly to be 
drawn therefrom. Nash v. Royster, 189 3. C., 408, 127 S. E., 356; 
Cole v. R. R., 211 N. C., 591, 191 S. E., 353. 

Applying this rule in considering the defendant's motion for judgment 
of nonsuit on the evidence offered in the trial, we do not think too strict 
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an interpretation should be applied which would deprive the owner of 
the right of personal occupancy of her own premises, when sought in 
good faith, and under circumstances which reasonably may be regarded, 
when viewed in the light most favorable for her, as constituting ('imme- 
diate compelling necessity." 

"Where fair and impartial minds may draw different conclusions from 
the evidence, though there be no conflict therein, the conclusions drawn 
by the trial court must be sustained on appeal." Spreckels v. Xan Fran- 
cisco, 244 Pac., 919 (923). 

We think there was evidence to support plaintiff's contentions, and 
that the motion for nonsuit was properly denied. 

We note that neither the Price Administrator, nor the local Rent 
Control Board, though duly notified, has intervened here, or sought to 
restrain plaintiff's action. Bowles v. Hall ,  63 3'. Supp., 826. 

F o r  the reasons stated the judgment is 
Affirmed. 

VIRGIR'IA BELL SWINK v. P. W. HORN. 

(Filed 20 November, 1946.) 

Appeal and Error 5 5- 
The subject matter of plaintiff's action in summary ejectment is located 

in an area subject to Federal Rent Control. Plaintiff sought possession 
for  personal occupancy to be near her aged and ailing mother. Pending 
defendant's appeal from judgment fo r  plaintiff, plaintiff's mother died. 
Held: The changed circumstances affected merely an element of proof 
incidental to the relief sought and does not destroy plaintiff's cause of 
action, and therefore defendant's motion to dismiss plaintiff's action as 
having abated, is denied. 

MOTION to dismiss plaintiff's action. Motion denied. 

J. C. Sedberry for plaint i f .  
0. W .  Clayton for defendant. 

DEVIN, J. The defendant in the above entitled cause moves in this 
Court that plaintiff's action be dismissed as having abated by reason of 
the death, pending the appeal, of the plaintiff's mother whose critical 
illness was alleged to have rendered i t  necessary for plaintiff to obtain 
possession of the apartment now occupied by the defendant, under Fed- 
eral Rent Control Regulations. I t  was contended that plaintiff's cause 
of action has become moot and is no longer supported by existing facts. 
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Undoubtedly, where, pending an appeal, the subject of the action has 
been destroyed or has ceased to exist, or been settled between the parties, 
or the right of action does not survive the death of the plaintiff, or the 
action or thing sought to be enjoined has happened or been completed, 
or because of devolution of title plaintiff's interest has determined, a 
motion in  this Court to dismiss the action as having abated ordinarily 
would be entertained. Cochrac v. Rowe, 225 N. C., 645, 36 S. E. (2d), 
75; Efird v. Commissioners, 217 N.  C., 691, 9 S. E. (2d), 466; Rous- 
seau v. Bullis, 201 N.  C., 12, 158 S. E., 553; Basberry v. Hicks, 199 
N. C., 702, 155 S. E., 616; Glenn v. Culbreth, 197 N .  C., 675, 150 S. E., 
332; Kdpatrick v. Harvey, 170 N.  C., 668, 86 S. E., 596; Reid v. R. R., 
162 N. C., 355, 78 S. E., 306; Wikel 2:. Commissioners, 120 N. C., 451, 
27 S. E., 117; S. v. R. R., 74 N.  C., 287; Kidd v. Morrison, 62 N. C., 
31 ; McIntosh, 775. But here the ground on which defendant's motion 
is based is in  substance that evidence material to the issue tried below 
is no longer available to the plaintiff. This applies not to the subject 
of the action but to an element of proof. It is merely incidental to the 
relief sought. Plaintiff's cause of action has not been destroyed. The 
evidence referred to was used by the plaintiff in  the trial below to over- 
come the artificial strength temporarily given the defendant's defense by 
the rent regulations under the Emergency Price Control Act. The plain- 
tiff's right to repossess her property upon the expiration of the defend- 
ant's lease, after due notice to vacate, under the law in this State, may 
not be deemed to have ceased to exist, or to afford the defendant ground 
for the reversal of the result in plaintiff's favor i n  the trial in  the 
Superior Court by the dismissal of the action by this Court. 

Motion denied. 

ATLANTIC COAST L I N E  RAILROAD COMPANY v. DUPLIN OOUNrP  AND 
D. S. WILLIAMSON, TREASURER OF DUPLIN COUNTY. 

(Filed 20 November, 1946.) 
1. Taxation § 2;- 

Upkeep of county buildings, upkeep and maintenance of county home 
for the aged and infirm, expense of holding courts, and maintenance of 
jail and jail prisoners are general expenses and must be covered in the 
fifteen-cent levy limited for  general purposes. Constitution, Article V, 
section 6. 

Where a county's tax rate for general county purposes is fifteen cents,. 
its levy for  poor relief is limited to a tax rate of five cents. G. S.,. 
153-9 ( 6 ) .  
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3. Same-Seven-cent levy for poor in addition to fifteen-cent levy for gen- 
eral purposes is excessive by two cents, but county may show that 
excess was for special purpose with special approval of Legislature. 

Where the tax reccrds of the county disclose a fifteen-cent levy for 
general purposes and a seven-cent levy for the county poor, two cents of 
the se~~en-cent levy is patently excessive and no part thereof can be justi- 
fied for  items of geueral expense, but where, in an action bf a taxpayer 
to recover the amount paid under protest urder the two-cent levy, defend- 
ant county introduces resolutions of the board correcting its records to 
show that two cents of the seven-cent levy was f o r  administration of old 
age assistance and aid to dependent children, and for salaries of the 
county accountant and farm agent, nonsuit is proper, since such purposes 
are for special purposes with special approval of the Legislature, G. S., 
108-17, et seq., G. S., 108-44, e t  seg. 

4. Counties §§ 5, 10- 
The Board of County Commissioners may amend or clarify their records 

to make them speak the truth in order to list separately tax levies for 
general and special purposes as required by G. S., 153-114, and while this 
power exists only to make bona fide corrections, nothing else appearing, 
resolutions amending the records will be assumed to be what they purport 
to be, and not original actions. 

APPEAL by defendants from Thompson, J., at March Term, 1946, of 
DUPLIN. 

Two civil actions instituted 23 June, 1942, and 7 May, 1943, respec- 
tively, for recovery of ad tdorem taxes alleged to have been assessed 
illegally by defendant, Duplin County, for the years 1941 and 1942, 
respectively, and paid under protest by plaintiff-consolidated for pur- 
pose of trial. 

The pleadings in the two actions are substantially the same except as 
to dates and amounts. 

Plaintiff alleges in its complaints that for the years above designated 
defendant Duplin County, by virtue of C. S., 1297 (28), (now G. S., 
153-9 ( B ) ) ,  levied an invalid tax of seven cents on the one hundred 
dollars valuation on all taxable property in the county for the purpose 
of maintenance, comfort, and well ordering of the poor, and proceeded 
to collect tax at  that rate for said purpose; that plaintiff paid under 
protest the tax so levied against it, and duly demanded in  writing the 
return of that part of same which is represented by a levy of two cents 
of the seven ceilts on the one hundred dollars valuation as aforesaid, for 
that the leeal limitation of the said levy is five cents on the one hundred 

c, 

dollars valuation and, therefore, the additional two cents, purporting to 
be levied as aforesaid, is not levied for a special purpose or necessary 
expenses, and the question of its levy has not been submitted to an elec- 
tion and approved by a majority of the qualified voters of the county, 
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and, hence, it is in excess of the authority of the county and is uncon- 
stitutional, invalid, and unenforceable. 

Defendants, answering, admit the levy of seven cents, but aver that 
same is valid for that i t  was levied not only "(a) for the maintenance, 
comfort, and well ordering of the poor," but for the following purposes: 

"(b) The upkeep of the county buildings, and the county home for 
the aged and infirm. 

"(c) For the County's administrative expense of administering old 
age assistance. 

"(d) For the County's administrative expense of administering aid to 
dependent children." 

And, in the second action, the answer set forth an additional purpose, 
that is, for the expense of holding courts and the maintenance of the jail 
and jail prisoners, and by amendment thereto defendant, Duplin County, 
averred that the levy was also "for the purpose of raising funds" (1) 
"for the payment of the salary of the county farm agent" and (2) "for 
the payment of the salary of the counts accountant." 

A .  

When the cases came on for hearing in Superior Court, plaintiff 
offered in evidence the portions of the answers in respect of the levy and 
uurnoses as above set forth. But defendant. on cross-examination of 
the county accountant as witness for plaintiff, and over objection by 
plaintiff, obtained (1) identification of budget estimates, appropriation 
resolutions, and "corrected statement of the tax levy" for 1941 for the 
following funds, "General county, poor, etc., and health," and like state- 
ment for 1942, and (2) explanation that the two cents was levied for 
administration of old age assistance. and aid to de~endent  children. and " 
county farm agent and county accountant salaries, and is listed on the 
tax receipt "Poor, etc." I n  other words, that the seven cents to "Poor, 
etc.," is composed of the items of five cents for the county poor, and the 
two cents for purposes "just explained." And that the requirement for 
administration of old age assistance and aid to dependent children, as 
per certificate from the State Board of Allotments and Appeals was 
$1,196.50, and for county accountant and county farm agent was 
$1,503.50, a total of $2.700, which plus the estimate for uncollected taxes 
of $300.00 make up the two cents levy on estimated fifteen million prop- 
erty valuation for the county as a whole. 

Defendant moved for judgment as of nonsuit at  close of evidence for 
plaintiff. Denied. Exception by defendants. 

Defendants thereupon offered in evidence minutes of the Board of 
Commissioners showing the budget estimates, the appropriations resolu- 
tions, and tax levies for each of the years 1941 and 1942; the levy 
showing. among others. for General County Fund, fifteen cents, County 
Poor Fund, seven cents, Health, eight cents, and to old age assistance 
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fund six cents, and to dependent children fund three cents, and aid to 
the blind fund one cent. 

Defendant also offered in  evidence the resolutions showing that the 
seven cents rate for "Poor, etc.," was corrected, on 3 December, 1945, 
by the Board of Commissioners to show that two cents of i t  was for re- 
quirement for administration of old age assistance and aid to dependent 
children as per certificate from State Board of Allotments and Appeals, 
and for county accountant and county farm agent. 

Motion of defendant for judgment as of nonsuit at  close of all the 
evidence was denied. Exceptions. Thereupon, these issues as to the tax 
for the year 1941 were submitted to and answered by the jury under 
peremptory instructions of the court, as shown, to wit : 

"1. Did thk county of Duplin levy a tax for the year 1941, for the 
County Poor Fund, of seven cents on the one hundred dollars valuation 
of property, as alleged in the complaint? Answer : Yes. 

"2. Was two cents of the tax of seven cents on the one hundred dollars 
valuation of property levied by Duplin County for the year 1941 for 
the county poor fund in the sum of $268.30, paid to the treasurer of 
Duplin County under protest duly made and filed said Duplin 
County, as alleged in  the complaint ? Answer : Yes. 

"3. Did the plaintiff within 30 days of the payment of the same 
demand of Duplin County the refund of said payment, as alleged in the 
complaint ? Answer : Yes. 

"4. What amount, if any, is the plaintiff entitled to recover of the 
defendant on account of said payment so made? Answer: $268.30 with 
interest from November 25, 1941." 

And, identical issues and answers thereto appear for the year 1942, 
except as to the answer to the 4th issue, the amount there being "$268.60 
with interest from February 10, 1943." 

From judgments on verdicts defendants appeal to Supreme Court, 
and assign error. 

Bance R. Gavin and Rivers D. Johmon for appellants. 
Thomas W .  Davis and M. V .  Barnhill, Jr., for appellee. 

WINBORNE, J. I t  must be conceded that on the face of the tax records 
of Duplin County for the years 1941 and 1942 as they existed when 
these actions were instituted, and'so remained until the 3rd day of De- 
cember, 1945, nearly three and a half years after the first of these actions 
was instituted, and nearly two and a half years after the second, the 
excessiveness of the levy of seven cents for "poor, etc.," was patent. 
R.  R. v. Cumberland Coun.ty, 223 N.  C., 150, 28 S. E. (2d), 238; R.  R. 
v. Beaufort County, 224 N.  C., 115, 29 S. E. (2d), 201, and cases cited 
there. 
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The same is apparent even in the answers filed in  these actions,-for 
the upkeep of the county buildings, the upkeep and maintenance of the 
county home for the aged and infirm, and the expense of holding courts, 
and maintenance of jail and jail prisoners are general expenses, and 
must be covered in the fifteen cents levy limited by the State Constitu- 
tion, Article V, section 6, for general purposes. See Power CO. v. Clay 
County, 213 N. C., 698, 197 S. E., 603. 

However, the expenses of the position of county accountant and of 
county farm agent, respectively, are held to be for special purposes, and 
have been given special approval of the Legislature. See Power CO. v. 
Clay County, supra. 

Moreover, the General Assembly has declared that "the care and relief 
of aged persons who are in need and who are unable to provide for them- 
selves is a legitimate obligation of government which cannot be ignored 
or avoided without injustice to such persons and serious detriment to 
the purposes of organized society" and is "a matter of State concern 
and necessary to promote the public health and welfare7'-'(Old Age 
Assistance Act," G. S., 108-17, et seq. I n  this act provision is made 
(1 )  for the creation of "The State Old Age Assistance Fund," G. S., 
108-22, et seq., (2) and for allocation to the several counties of the 
State an amount mandatorily required to be raised by each, by taxation, 
and contributed toward expense of administering the Fund. G. S., 
108-38. 

And in respect of the care and relief of dependent children who are 
in  need and who are unable to provide for themselves, similar declaration 
as a matter of State concern and necessity is made. "Aid to Dependent 
Children Act," G. S., 108-44, et seq. I n  this act also, provision is made 
(1) for the creation of ('The State Aid to Dependent Children Fund," 
G. S., 108-51, et seq., and (2) for allocation to the several counties of 
the State an amount mandatorily required to be raised by each by taxa- 
tion, and contributed toward expense of administering the Fund. G. S., 
108-67. 

I t  is noted, however, in connection with these acts that on this appeal 
the validity of the above mandatory requirements is not challenged. 

The county levied in each year a tax rate of fifteen cents on the one 
hundred dollars property valuation for general purposes, the limit fixed 
by Article V, section 6, of the Constitution of North Carolina. There- 
fore, the levy for poor relief was limited to a rate of five cents on the 
one hundred dollars property valuation under provisions of G. S., 153-9 
(6) )  formerly C. S., 1297 (854). Hence, the levy of seven cents for 

LC poor, etc.," nothing else appearing, exceeded the limit fixed by the 

statute to the extent of two cents. 
However, we are of opinion, and hold, that the "corrected statement 

of the tax levy for 1941," and "the corrected statement 6f the tax levy 
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for the year 1942," entered of record on 3 December, 1945, by the Board 
of Commissioners of Duplin County, separating the five cents for "the 
poor" from the two cents rate to raise funds to meet the State's require- 
ment for administration of the State Old Age Assistance Fund, and the 
State Aid to Dependent Children Fund, as per certificate from State 
Board of Allotments and Appeals, and toward salaries of county account- 
ant and farm agent, Power Co. v. Clay  County ,  supra, are sufficient to 
clarify nunc  pro tunc the actions of the Board of Commissioners taken 
originally in adopting appropriations resolutions, and in levying the 
taxes for the years in  question. 

Boards of Commissioners are permitted to amend their records to 
speak the truth in cases where levies have been made for general and 
special purposes separately but recorded as a unit in  an amount exceed- 
ing the constitutional limitation. However, if the record correctly shows 
the levy as actually made, the board has no power to amend. See Power 
Co. v. Clay County ,  supra, where the authorities are cited and assembled. 
Hence, when this principle is applied to the case in hand, it will be 
assumed, nothing else appearing, that "the corrected statements" entered 
by the Board of Commissioners on 3 December, 1945, are what they 
purport to be, corrections, in fact, and not original actions. 

I n  the light of this holding, the motions for judgment as of nonsuit 
at  the close of all the evidence should have been allowed. 

I t  is not amiss, however, to call attention to the plain provisions of 
the County Fiscal Control Act, G. S., 153-114, et seq., with respect to 
composition of county budget estimates, appropriation resolutions and 
tax levies that require that '(each special purpose to which the General 
Assembly has given its special approval" shall be stated separately. I f  
these provisions be followed, confusion such as is disclosed in the record 
on this appeal would be eliminated, and the expense of probable litiga- 
tion avoided. 

The judgment below is 
Reversed. 

FIRST-CITIZENS BANK & TRUST COMPAXY, a BANKING CORPORATION, V. 
ANNIE L E E  FRAZELLE AND HUSBAND, C. R .  FRAZELLE.  

(Filed 20 Xovember, 1946.) 

1. Landlord and Tenant § 18- 
Ambiguity in the terms of a lease relating to renewals will be con- 

strued in favor of the tenant and not the lancllord. 
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A lease for one year with prjvilege to lessee "to extend said lease for  
one year," said "privileges to continue in force for nine successive years," 
is  a lease for  one year with privilege of renewing i t  from year to year for 
nine successive p a r s .  

3. S a m e  
Where a lease for a year provides for extensions thereof from year to  

year a t  the option of lessee for a period of nine successive years, the 
continued occupancy of the premises by lessee and the payment of rent 
in accordance with the terms of the lease constitute renewals or exten- 
sions thereof, and the failure of lessee to give notice of intention to renew 
cannot be held to  have terminated the lease when neither lessor nor his 
successor demands possession of the premises for such failure. 

4. Vendor and  Purcha,ser Ij Sa- 
Where a lease for a year with privilege of renewal from year to year 

fo r  a period of nine years is kept in force by exercising the renewal privi- 
lege, the lease i s  a sufficient consideration to support specific performance 
of an option therein granted lessee to purchase a t  any time during the 
life of the lease. 

5. Landlord a n d  Tenant  § 18: Vendor and  Purchaser Ij 5a- 
Neither a lease nor an option therein granted lessee to purchase is 

terminated by the death of lessor, the obligations therein created not 
being personal but being covenants running with the land. 

6. Descent a n d  Distribution 3 1- 
Rents accruing under a lease after the death of lessor intestate should 

be paid to the heir and not to  the personal representative of lessor. 

7. Landlord and  Tenant  Ij 2%- 

Where a lease contains no forfeiture clause for failure of lessee to  pay 
rent, and the lessee, after lessor's death, pays the rent to lessor's personal 
representative to the knowledge of lessor's heir, the heir, who made no 
demand for the rent, may not declare the lease forfeited, since in the 
absence of a forfeiture clause, G. S., 42-3 applies, and forfeiture under 
the statute is  not effective until the expiration of ten days after demand. 

8. Vendor and  Purchaser  Ij 19a- 

Where an option does not require payment or tender of purchase price 
until delivery of deed, and vendors refuse to execute deed upon request, 
tender of the purchase price is  not required. 

APPEAL by pIaintiff f r o m  Thompson, J., a t  M a y  Term, 1946, of 
OESLOW. 

Civi l  action instituted 3 November, 1945, t o  enforce specific perform- 
ance of a n  option to purchase certain real  property described i n  a lease 
dated 7 November, 1936, and  executed by  and  between U. W. Mills and  
First-Citizens B a n k  & Trus t  Company, and  duly recorded i n  the office 
of t h e  register of deeds of Onslow County, 21  December, 1936. 
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The pertinent parts of the lease and option are as follows: 
"The life of this lease is for one year with the privilege granted for 

said party of the second part, or its assignee to extend said lease for one 
year at its expiration; said privileges to continue in force for nine suc- 
cessive years; said lease to date from the occupation of the property by 
the party of the second part. 

"The party of the first part hereby gives to the party of the second 
part the right, or option, to purchase said property at any time during 
the life of this lease, or any extension thereof, for the sum of $10,000. 

"Upon notice in writing from the party of the second part to the party 
of the first part that said party of the second part desires to  exercise 
right to ~urchase said property the rent paid monthly stops at the end 
of the current rental month. Party of the first part hereby agrees to 
execute and deliver a deed in fee conveying the property clear of all 
encumbrances to the party of the second part. The party of the second 
part agrees to  pay the purchase price upon receipt of said deed." 

The lease does not purport to bind the heirs and assigns of U. W. 
Mills. 

U. W. Mills died intestate on 12 December, 1941, leaving the defend- 
ant Annie Lee Frazelle, his daughter, as his sole surviving heir. 

C. R. Frazelle, husband of Annie Lee Frazelle, is the duly qualified 
and acting administrator of the estate of U. W. Mills. 

The plaintiff has continued to occupy the leased premises and to pay 
the agreed rental each month, and since the death of U. W. Mills the 
monthly rental payments have been made to the administrator of his 
estate. The defendant Annie Lee Frazelle knew the rent was being paid 
to her husband, as administrator of the estate of U. W. Mills. 

The plaintiff notified defendants in writing of its intention to exercise 
the option contained in the lease, and requested the defendants to exe- 
cute a deed in compliance therewith, but the defendants refused to comply 
with the request. Whereupon this action was instituted and the sum of 
$10,000.00 deposited with the court. 

At the close of plaintiff's evidence, defendants moved for judgment as 
of nonsuit. Motion allowed and plaintiff appeals, assigning errors. 

Warlick & Eltis for plaintiff. 
J .  A. Jones and Albert  W.  Cowper for defendants. 

DENNY, J. This appeal presents four questions for our determina- 
tion. 1. Was the option to purchase the premises described in the lease, 
in effect when the plaintiff notified the defendants of its election to 
purchase the property? 2. Did the failure of U. W. Mills to expressly 
hind his heirs and assigns in the lease, make its terms unenforceable 
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against his sole surviving heir? 3. Did payment of the rent to the per- 
sonal representative of U. W. Mills and not to the heir at  law, from 
1941 until the institution of this action, invalidate the lease? 4. Was 
tender of the purchase price necessary under the evidence disclosed on 
this record ? 

We think the first question must be answered in the affirmative and 
the others in the negative. 

The defendants contend the lease is ambiguous in its provisions relat- 
ing to the renewals. I t  is the law, however, that in construing provisions 
of a lease relating to renewals, where there is any uncertainty, the tenant 
is favored and not the landlord. Taylor's Landlord and Tenant (9th 
Ed.), see. 81; Warren v. Breedlove, 219 N.  C., 383, 14 S. E. (2d), 43; 
Temple Co. v. Guano Co., 162 N .  C., 87, 77 S. E., 1106; 32 Amer. Jur., 
sec. 962, p. 809. Moreover, we think i t  is clear that this lease was for 
one year with the privilege of renewing it from year to year for nine 
successive years. 

The defendants take the position that since there is no evidence that 
the plaintiff notified the lessor or his surviring heir at  any time of its 
intention to renew the lease, the lease expired a t  the end of the first year 
and since that time the plaintiff has been a tmant a t  will. Therefore, it 
is contended that the plaintiff did not undertake to  exercise the option 
during the existence of the lease. The position is untenable. Ordinarily 
where the tenant holds over it is presumed to have exercised its option 
to renew or extend. I n  the case of Holton v. Andrews, 151 N.  C., 340, 
66 S. E., 212, the lease contained the following provision: "The parties 
of the first part bind themselves, upon the request of the party of the 
second part, in writing, to renew this lease, without change in terms, 
from year to year, for a period of four years." The lessee continued in  
possession of the premises after the expiration of the first year, without 
making such request in  writing or otherwise, paying rent monthly, as 
before. Seven months later the tenant vacated the premises and the 
lessor brought an action to recover the rent to the end of the year. This 
Court held: "His Honor erred in holding this to be a tenancy a t  will. 
The requirement that the request for renewal should be in writing was 
in favor of plaintiff. I f  not given, he could have refused to renew. 
The defendant, by continuing on, was presumed to be in  for a year, as 
before, on the same terms as to time, price and monthly payments, and 
with a right to three years more if requested in writing. A case exactly 
in  point is Scheelky v. Roch, 119 N.  C., 80. Also, Harty v. Harris, 120 
N .  C., 408." 

The continued occupancy of the premises by the plaintiff and the 
payment of rent in accordance with the terms of the lease, constituted 
renewals or extensions thereof. Furthermore, the terms of the lease did 
not require the lessee to notify the lessor of its intention to renew. But 
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this is immaterial to a decision in  this case, because neither the lessor nor 
his sole surviving heir undertook at any time to have the plaintiff vacate 
the premises because of failure to give notice of its intention to renew 
the lease. We hold the lease was in effect at  the time the plaintiff noti- 
fied the defendants of its intention to exercise the option contained 
therein, and the option may be enforced by a decree of specific perform- 
ance. Ward v. Albertson, 165 N.  C., 218, 81 S. E., 168. This is in 
accord with a recent decision of this Court, Crotts v. Thomas, ante, 385, 
38 S. E. (2d), 158, in which we said: "An option in a lease, which 
gives the lessee the right to purchase the leased premises at  any time 
before the expiration of the lease, is a continuing offer to sell on the 
terms set forth in the option, and may not be withdrawn by the lessor 
within the time limited. The lease is a sufficient consideration to support 
specific performance of the option of purchase granted therein." Pearson 
v. AIillard, 150 N. C., 303, 63 S. E., 1053; Thomason v. Bescher, 176 
N. C., 622, 97 S. E., 654; Willard v. Taylor,  75 U. S., 557, 19 Law Ed., 
501 ; 49 Am. Jur., 141, see. 120. 

The right of a lessee to enforce an option contaiped in a lease, is not 
affected by the death of the lessor. "Covenants to renew are not personal. 
They run with the land, and are binding upon the legal successors of the 
lessee as well as the lessor. They are entitled to the benefits and are 
burdened with the obligations which such covenants confer on the 
original parties." Bank of Greenville v. Gornto, 161 N.  C., 341, 77 
S. E., 222; 25 Cyc., 996; Pearson v. Millard, supra; Barbee v. Greea- 
berg, 144 K. C., 430, 57 S. E., 125. "Contracts for the conveyance of 
land are capable of specific performance not only against the parties and 
their voluntary grantees and vendees with notice, but as against their 
heirs, devisees, and widows; and such suits may be maintained against 
the heirs, although the contract did not purport to be obligatory against 
the heirs of the parties." 49 Amer. Jur., sec. 147, p. 170, et seq.; 55 
C. J., sec. 90, p. 925. 

All rents which accrued under the lease herein, after the death of 
U. W. Mills, should have been paid to his sole surviving heir, Annie Lee 
Frazelle, or her agent, and not to the personal representative of U. W. 
Mills, deceased. Mizell v. Lumber Co., 174 N.  C., 68, 93 S. E., 436; 
Timber Co. v. Wells, 171 X. C., 262, 88 S. E., 327; Timber Co. v. Bryan, 
171 N. C., 265, 88 S. E., 329. '(Rent which is due at  the time of the 
death of the lessor passes to his personal representative for administra- 
tion as an asset of the decedent's estate, while rent which becomes due 
after that time becomes the property of the heirs or devisees who are 
entitled to the reversion, as an incident thereof." 32 Amer. Jur., see. 
457, p. 375. And where the heirs fail to receive the rent and i t  is paid 
to the administrator without their knowledge or consent, such payment 
is no defense against a demand by the heirs for the rent. 32 Amer. Jur., 
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see. 460, p. 377. However, the contention of the defendants on this 
point is without merit under the facts disclosed on this record. 

The rents due under the terms of the lease after the death of the 
lessor, have been paid to the administrator with the knowledge of the 
sole surviving heir. Furthermore, there is no evidence that she notified 
the plaintiff to vacate the premises for failure to pay the rent to her. 
The lease contains no forfeiture clause upon failure to pay the rent, 
hence the statute, G. S., 42-3, applies. A forfeiture under the statute for 
failure to pay rent is not effective until the expiration of ten days "after 
a demand is made by the lessor or his agent on said lessee for all past 
due rent." Monger v. Lutterloh, 195 hT. C., 274, 142 S. E., 12. KO 
demand for the payment of rent having been made by the defendant 
Annie Lee Frazelle, sole surviving heir of U. TV. Mills, as required by 
the statute, the lease was in full force and effect a t  the time the plaintiff 
gave notice of its intention to exercise the option contained therein. 

The defendants also contend that there was no tender of the purchase 
price as required under the decisions of this Court, citing Land  Co. v. 
Xmith, 191 N .  C., 619, 132 S. E., 593, and similar cases. We do not so 
hold. The option does not require payment or tender of the purchase 
price until a deed for the premises is delivered to the plaintiff. The 
defendants having refused to execute a deed for the premises when the 
plaintiff requested them to do so, their contention as to the failure of 
the plaintiff to tender the purchase price cannot be sustained. Phelps 
v. Davenport, 151 N.  C., 22, 65 S. E., 459; Gallimore v. Gmbb, 156 
N .  C., 575, 72 8. E., 628; Gaylord v. iMcCoy, 161 N. C., 686, 77 S. E., 
959; Cunningham v. Long ,  186 N.  C., 526, 120 S. E., 81; Grotts v. 
Thomas, supra. Moreover, plaintiff was under no obligation to deposit 
the purchase money in the sum of $10,000.00 with the court, but evi- 
dently did so as an expression of good faith and as evidence of its readi- 
ness to comply with the terms of the option upon receipt of a deed for 
the premises. 

The motion for judgment as of nonsuit should have been denied, and 
the judgment entered belo~v is 

Reversed. 



I N  THE SUPREME COURT. 

VIOLA HOWELL AND EDNA BYRD, SISTERS. ASD ROBERT FULWILEH, 
BROTHER, NEXT-OF-KIK OF JOHN HENRY FULWILEY, DECEASED, v. 
STANDL4RD ICE & FUEL COMPANY, EMPLOYER ; AND U. S. CASUALTY 
COMPANY, CARRIEB. 

(Filed 20 November, 1946.) 

1. Master and Servant 5 40c- 

Deceased in performance of his duties in unloading coal cars on a 
trestle had swept out the coal which failed to fall by gravity from one 
end of a car, and while waiting for the gravity fall of coal to  cease in 
unloading the other end of the car in like manner, fell from the trestle 
to his fatal injury. Held: Deceased was required to  be on the  trestle in  
the discharge of his duties, and the risk of falling therefrom was a hazard 
of the employment, and a t  the time of injury deceased was doing what he 
was assigned to do, and therefore his death was from accident arising 
out of the employment. 

2. Sane: Master and Servant 5 40a- 

Where an employee engaged in sweeping out coal failing to fall by 
gravity from cars after the opening of the doors of the cars, is directed 
to stand on oil tanks on one side of the trestle while waiting for the 
gravity flow of coal to cease, his failure to take the position directed and 
his act in moving to the other side of the trestle may be negligence, which 
does not bar recovery under the Workmen's Compensation Act, but an 
accident occurring during the period of waiting required by his employ- 
ment nevertheless arises out of the employment. 

The Workmen's Compensation Act must be liberally construed, and the 
term "out of the employment" will not preclude recovery for  a n  accident 
occurring while an employee is not in the exact spot designated by the 
employer if the employee is  a t  the place he is required to be in the per- 
formance of his duties. 

APPEAL b y  defendants f r o m  Hamilton, Special Judge, a t  J u n e  E x t r a  
Term, 1946, of MECKLENBURG. Affirmed. 

Cla im f o r  death benefit compensation under  the  Workmen's Compensa- 
t ion Act. 

T h e  deceased, J o h n  H e n r y  Fulwiley, was employed by defendant 
S t a n d a r d  I c e  & F u e l  Company as  a laborer or helper. As such h e  was 
required t o  help unload coal, load wagons, and  d o  s imilar  work. On 
80, March,  1945, he  fel l  f r o m  a coal-car-unloading trestle, sustaining 
injur ies  which caused his  death. As h e  lef t  n o  dependents t h e  claim is 
prosecuted i n  behalf of next  of kin. 

T h e  employer was engaged i n  marke t ing  coal. I t  maintained on i ts  
premises a n  elevated trestle about  twelve feet  h igh  f o r  the  purpose of 
unloading coal f r o m  rai l road cars  th rough  a hopper in to  t rucks below. 
T h e r e  was  a walkway on each side of t h e  t rack of sufficient width t o  
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permit employees to walk or stand by the side of a coal car while i t  was 
on the trestle. 

On 20 March, 1945, defendant was unloading a coal car on the trestle. 
Deceased was sent to the trestle to sweep out the coal after the gravity 
flow ceased. The front or near end of the car was placed over the hopper 
and was unloaded. Deceased then entered the car and swept out the coal 
as he was required to do. H e  was then told to stand on the flat top of 
some oil tanks built flush against the trestle while other employees moved 
the car forward so that the other end could be unloaded, after which he 
was again to enter the car and sweep out the coal. As other employees 
were opening the door of the coal car, deceased was seen near where they 
were working, on the side opposite the oil tanks, and when the door was 
opened the rush of coal caused the temporary hopper to collapse. One 
of the boards struck deceased and knocked him off the trestle. H e  fell 
to the concrete paving below, sustaining injuries which proximately 
caused his death. 

The hearing commissioner found the facts, concluded that the deceased 
sustained an injury by accident arising out of and in the course of his 
employment which proximately caused his death and made an award 
under the statute. The full commission approved and, on appeal to the 
Superior Court, the judge below affirmed. Defendants excepted and 
appealed. 

Taliaferro, Clarkson & Grier for plaintiffs, appellees. 
Helms & Mulliss and James B. McMillan for defendants, appellants. 

BARNHILL, J. I t  is admitted that deceased was an employee of 
defendant fuel company and that he was injured by accident on 20 
March, 1945, and died the next day as a result of such injuries. That 
he received the injuries in the course of his employment could not be 
seriously debated. Hence the one question posed for decision is this: 
I s  there anv evidence in the record to sustain the conclusion that the 
injury by accident arofe out of the employment of the deceased? 

The term "arose out of" has been so often defined by this Court that 
i t  now has an established and well-recognized meaning. Bryan v. T. A. 
Loving Co., 222 N.  C., 724, 24 S. E. (2d), 751, and cited cases. The 
accident suffered by deceased, in our opinion, comes clearly within that 
meaning. 

H e  was sent by his superior to the trestle platform to perform certain 
duties in connection with the unloading of a car of coal. He  had swept 
out the front end and was waiting until the car could be moved and the 
"off" end unloaded so that he could sweep that out also. So then, he 
was doing what at  the time he was assigned to do-waiting until the 
gravity flow of coal ceased. He  was on the unloading trestle where his 
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work required him to be. The risk of falling from the trestle was a 
hazard of the employment to which he was exposed by virtue of his 
assignment to assist in the unloading. The nature of the work was the 
very thing that carried him there. 

But defendants insist that "Fulwiley's only job on the trestle was the 
narrow and spec& job of pushing down coal inside the car after the 
end of the car was nearly empty"; he "was not authorized to be on the 
west side of the trestle when the car doors were being opened"; he 
"voluntarily left his place of safety in violation of understood instruc- 
tions"; and he "had no duties to perform anywhere while the doors were 
being opened." 

This is to say an employee must step only where his work compels 
him to step ; go only to the exact spot his duties require him to go. The 
rule of liberal construction will not permit such a narrow and restricted 
application of the law. - - 

The failure of the deceased to observe the instructions to stand on the 
-top of the oil tanks and his going on the west side where the workmen 
were opening the doors were, at  most, acts of negligence which do not 
bar recovery. Archie v. Lumber Co., 222 N.  C., 477, 23 S. E. (2d), 834; 
Michauz v. Bottling Co., 205 N. C., 786, 172 S. E., 406. 

H e  was on the trestle to perform the work assigned to him, and it was 
as much his duty to wait while the unloading was in progress as it was 
for him to enter the car and sweep it out after the gravity flow ceased. 
Brown v. Aluminum Co., 224 N. C., 766, 32 S. E. (2d), 320. 

The cases cited and relied on by defendants are clearly distinguish- 
able. I n  each the workman, of his own volition and for his own pleasure 
or convenience, undertook to do something entirely outside the work he 
was employed to do. Bellamy z.. Mfg.  Co., 200 X. C., 676, 158 S. E., 
246, is more nearly in point. 

As the uncontroverted evidence supports the conclusion that the injury 
by accident sustained by deceased arose out of and in the course of his 
employment, the judgment must be 

Affirmed. 

RALPH H. BROWN v. F. GR,4DY 

(Filed 20 November, 1946.) 
1. Pleadings 3 31- 

HALL. 

Allegations in an answer of a prior action instituted by the plaintiff and 
incorporating in the answer the summons and complaint of such prior 
action, not for the purpose of pleading pendency of such action, it appear- 
ing from the allegation that voluntary nonsuit had been taken therein, is 
properly stricken upon motion of plaintiff on the ground of irrelevancy. 
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2. Same- 
Irrelerant and redundant or evidential matter may be stricken from a 

pleading upon motion of the party aggrieved thereby, G. S., 1-153, and the 
order striking such matter from the pleading does not deprive the pleader 
of an1 substantial right. 

3. Pleadings §§ 3a, 7- 
A pleading should allege the ultimate facts upon which the right to 

relief is predicated and not the evidential facts which must be proven to 
establish the ultimate facts. 

4. Pleadings 8 30- 

A motion to strike made before pleading or expiration of extension of 
time to plead, is made as a matter of right, while such motion not made 
in apt time is addressed to the discretion of the court. 

5. Appeal and Error 3 4 0 b  

A discretionary ruling of the trial court is not reviewable on appeal in 
absence of abuse of discretion. 

APPEAL by defendant from Sink, J., at February Term, 1946, of 
ROWAX. 

This was an action to recover for alleged personal injuries and for 
property damage caused by a collision between the Dodge automobile of 
the  plaintiff and a Studebaker truck of the defendant on the Lincolnton 
Road about one and a half miles from Salisbury in April, 1944. The 
complaint contains allegations of actionable negligence on the part of the 
defendant in the operation of the defendant's truck, and of personal 
injuries and property damage proximately caused thereby. The answer 
denies the allegations of the defendant's negligence, and avers that even 
if he were negligent the plaintiff was guilty of contributory negligence, 
making specific allegations of such contributory negligence; and also 
in his further answer avers in Paragraph I11 thereof as follows: "That 
prior to the institution of this suit plaintiff in this case instituted a suit 
i n  the Roman County Court for the same collision in which he alleged his 
total damage of every kind at $523.50, the complaint of said action 
having been duly sworn to by the plaintiff herein, and which action was 
dismissed by the court, copy of summons in said action, together with 
copy of complaint, is hereto attached and asked to be made a part of this 
answer as fully as if written herein." 

The plaintiff lodged a motion to strike the said allegations contained 
in  Paragraph I11 of defendant's answer before the clerk of Rowan 
County, which motion was denied. When the case was called for trial 
and the jury had been sworn and empaneled, the plaintiff made a similar 
motion to strike from the answer Paragraph I11 of the further answer, 
together with summons and complaint filed by the plaintiff in the former 
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action which had been incorporated in  the answer by reference thereto, 
which motion was allowed by Sink, J., at term time, and to the order 
allowing said motion the defendant preserved exception, and appealed, 
assigning error. 

Hayden Clement and George R. Uzzell for plaintiff, appellee. 
Walter IT. Woodson and John C. Kesler for defendant, appellant. 

SCHENCK, J. There is but one assignment of error in the record, 
which assignment is brought forward in  appellant's brief, namely: "The 
Court erred in sustaining the motion of the plaintiff to strike paragraph 
3 of the defendant's further answer, together with the copy of the sum- 
mons and copy of the complaint referred to in the said further answer.'? 
We are of the opinion, and so hold, that the answer to the question posed 
is in  the negative. 

The defendant does not plead the pendency of the other action, but 
on the contrary stipulates that a voluntary nonsuit had been taken and 
the costs therein had been paid by the plaintiff. The plaintiff therefore 
contends that the inclusion in the further answer of the defendant of 
paragraph 3, together with the summons and complaint in a former 
action was not germane to the trial in this case, but was immaterial, 
irrelevant, evidential and redundant. The answer contained a general 
and specific denial of the material allegations of the complaint, and 
averred the contributory negligence of the plaintiff. This was all that 
was required of the defendant to present his defense. The order striking 
the irrelevant matter from the answer did not deprive the defendant of 
any substantial right or defense. Bank v. Atmore, 200 N.  C., 437, 157 
S. E., 129. Irrelevant and redundant matter may be stricken out of 
pleadings on motion of any person aggrieved thereby, G. S., 1-153, and 
the Superior Court is authorized, in the exercise of its discretion, to  
strike from a pleading any allegations of purely evidential and proba- 
tive facts. Comrs. v. Piercy, 72 N.  C., 181. 

"Allegations which set forth evidential matters mould be considered 
irrelevant, and excessive fullness of detail would be redundant," see. 
371, p. 378, and further, "the material, essential, or ultimate facts upon 
which the right of action is based should be stated, and not collateraI 
or evidential facts, which are only to be used to establish the ultimate 
facts. The plaintiff is to obtain relief only according to the allegations 
in  his complaint and, therefore, he should allege all of the material facts, 
and not the evidence to prove them." McIntosh, N. C. Prac. &. Proc., 
see. 379, p. 388. Revis v. Asheville, 207 N.  C., 237, 176 S. E., 738. 

"The function of a complaint," as stated by Walker, J., in Winders 
v. Hill, 141 N.  C., 694, 54 S. E.. 440, "is not the narration of the evi- 
dence, but a statement of the substantive and constituent facts upon 
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which the plaintiff's claim to relief is founded. The bare statement of 
the ultimate facts is all that is required, and they are always such as are 
directly put in issue. Probative facts are those which may be in contro- 
versy but they are not issuable. Facts from which the ultimate and 
decisive facts may be inferred are but evideuce and therefore probative. 
Those from which a legal conclusion may be drawn and upon which the 
right of action depends are the issuable facts which are proper to be 
stated in a pleading. The distinction is well marked in the following 
passage: 'The ultimate facts are those which the evidence upon the trial 
will prove, and not the evidence which will be required to prove the 
existence of those facts.' Wooden v. Strew, 10 How. Pr., 48; 4 Enc. of 
PI. and Pr., p. 612." See also Revis v. Asheville, supra. 

As was said in Hill v. Stansbury, 221 N.  C., 339, 20 S. E. (2d), 305, 
'". . . when the motion is made in apt time-that is, before pleading or 
an extension of time to plead-it is made as a matter or right, Hosiery 
Mill  v. Hosiery Mills, supra (198 N.  C., 596, 152 S. E., 794) ; Poovey 
v. Hickory, 210 N.  C., 630, 631; and when made later, it is then within 
the  discretion of the Court. Hensley v. Furniture Co., 164 N .  C., 145, 
80 S. E., 154; Bowling v. Banlc, 209 N.  C., 463, 184 S. E., 13;  Warren 
v. Joint Stock Land Bank, 214 N.  C., 206, 198 S. E., 624." 

"While the motion to strike was not made in proper time, that did not 
divest the court of the power, in the exercise of its sound discretion, to 
allow the motion during the term a t  which the case was on the calendar 
for trial, and the statement of the judge below, in denying the motion 
when first made, that it was not a matter of discretion, was an inad- 
rertence (Hines v. Lucas, 195 N.  C., 376, 142 S. E., 319) ; Washington 
v. Hodges, 200 N.  C., 364, 156 S. E., 912; C. S., 536." Warren v. Land 
Banlc, 214 N .  C., 206, 198 S. E., 624. 
"9 discretionary ruling of the Superior Court is not reviewable on 

appeal unless it clearly appears that there has been an abuse of the 
discretionary power, and defendant's exception to a discretionary ruling 
of the trial court in the present case cannot be sustained." 26 syllabu,; 
of Cody 2%. Hovey, 219 N.  C., 369, 14 S. E. (2d)) 30. 

The order of the judge below is 
Affirmed. 
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X R S .  OLA B. FREEMAN AND MRS. DOROTHY B A R R E T T  v. hIYERS 
AUTOMOBILE SERVICE COMPASY, INC. 

(Filed 20 November, 1946.) 

1. Baflment § 1: Landlord and Tenant 5 1- 
An agreement obligating the operator of a parking lot to permit park- 

ing a t  any convenient place in the lot constitutes a customer a mere 
licensee, while assignment of a designated place in the lot for designated 
period of time constitutes the agreement a lease, but a bailment is not 
created unless there is a delirery to and acceptance of possession of the 
automobile by the operator of the lot, giving him for the time sole and 
exclusive custody and control thereof. 

2. a i lment  5 7- 
This action was instituted by the on7ner of an automobile against the 

operator of a parking lot to recover for the theft of the car upon the 
theory of bailment. The uncontroverted evidence tended to show that 
the contract signed by plaintiff obligated defendant to permit the vehicle 
tendered by the holder of the stub to occupy parking space in the lot, that 
ordinarily the driver parked and removed car herself, taking the keys 
with her, but that on the occasion in question the driver left the vehicle 
a t  the gas pumps on the lot with the keys in the car, and that the car 
was taken by a person unknown. Held: The evidence being insufficient 
to show a contract of bailment, defendant's motion for judgment as of 
nonsuit was properly allowed. 

APPEAL by plaintiffs from Olive ,  Special  J u d g e ,  at  Extra  Special 
May Term, 1946, of MECXLENBURQ. Affirmed. 

This is a n  action to  recover damages for the loss of an  automobile 
wherein a t  the close of the evidence the court sustained the defendant's 
motion duly lodged under G. S., 1-183, for judgment as in case of nonsuit. 

Cochran,  McCleneghan d Lassiter for plaintif fs,  appellants.  
J a m e s  B. Craighi l l  a n d  T i l l e t t  d Campbel l  for de fendan t ,  appellee. 

SCHEXCK, J. The sole question presented on appeal to this Court is : 
Did the court below err  in allowing motion for judgment as  of nonsuit? 
There is no serious conflict i n  the evidence. It  establishes that  there 
was a contract between the plaintiffs and the defendant; that  the defend- 
ant operated a parking lot, that  the defendant had two types of contracts 
with its regular customers who paid by the month for parking privileges. 
The type of contract entered into with the plaintiffs contained the 
following provisions : "In consideration of the agreements hereinafter 
set out and the regular monthly parking charge paid by the holder of 
the other half of this ticker, Myers (defendant) agrees t o  permit the 
vehicle tendered by the said holder to occupy space on the Myers lot 
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shown below for not exceeding 30 days from the date hereof. . . . The 
holder agrees: I. That  Xyers shall not be liable under any circum- 
stances for loss or damage to said vehicle or its contents because of fire, 
theft, collision or anything else, whether due to negligence on the part  
of agents of Myers or not, and whether said vehicle is parked by an 
agent of Myers or not, unless a special monthly parking charge of $10.00 
is paid and a special monthly parking ticket is procured." The fee paid 
by the plaintiffs, as was paid by other customers entering into this type 
of contract, was $4.00 per month, and the monthly fee paid by customers 
entering into the other type of contract available from the defendant t o  
customers was $10.00 per month. 

O n  15 September, 1945, the plaintiffs, having entered into the said 
first described type of contract with the defendant, signifying their 
agreement to its terms by signing a memorandum thereof and receiving a 
copy thereof on a stub, and renewing it, in accordance with its terms, 
from month to month, parked the automobile belonging to them on 
defendant's lot for  several months prior to said date. Mrs. Barrett left 
the said automobile on the said lot and left the keys in said automobile. 
her custom, howerer, being to  take the keys with her to the office, and 
when she wanted to take the car out of the lot she went around to look 
for i t  herself. On the date aforesaid. 15  Seutemher. 1945. Xrs .  Barrett 
drove up to defendant's parking lot a t  about 3:00 o'clock p.m., and 
stopped her automobile in front of the pumps about 10 or 15  feet from 
the sidewalk on Tryon Street, and got out of the automobile and walked 
away. When she returned the car was not there, and it has never been 
fouid .  She reported the facts to the employees of the defendant, and the 
defendant made an  investigation of the circumstances. 

The evidence fails to establish a contract of bailment as contended 
by the plaintiffs. The  legal principles affecting liability depend upon 
the relationship between plaintiffs and defendant, together with any 
expressed obligations, or those properly to be inferred from the circum- 
stances. T o  constitute a bailment the bailee must have assumed the 
custody and possession of the property for another, and if there was only 
permission giren, though for a reward, to park at any convenient place 
in the lot, without any assumptiun of dominion over the property or 
custody of it in any  respect, the status created was a mere license. I f  a 
des ipa ted  place on the lot was assigned t o  the owner of the car the status 
was that of a lease, but the status of bailment was not created under 
either circumstance. A bailment is not created unless there is a delivery 
to and an acceptance of possession of the article by the bailee. The 
rights and liabilities of the parties to a bailment are primarily detrr- 
mined by the contract and bailment purpose. The following principles, 
however, are cornmon to all c las~es  of bailments: "(b) There must be a 
delivery. . . . ( c )  There must be a voluntary acceptance by the bailee." 
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Hames v. Shupiro & Smith, 168 N. C., 24 (29), 84 S. E., 33. Since 
there is no evidence either of delivery or of acceptance of possession of 
the automobile by the defendant, or of total surrender of control of the 
automobile by the plaintiff there was no bailment created. 

"TO constitute a bailment there must be a delivery by the bailor and 
acceptance by the bailee of the subject matter of the bailment. I t  must 
be placed in the bailee's possession, actual or constructive. 6 Am. Juris., 
191. 'There must be such a full transfer, actual or constructive, of the 
property to the bailee as to exclude the possession of the owner and all 
other persons and give the bailee for the time being the sole custody and 
control thereof.' 6 Am. Juris., 192." Wells v. West, 212 N.  C., 656, 
194 S. E., 313. The agreement between the plaintiffs and defendant in 
the instant 'case was embodied in a written contract signed by Mrs. 
Barrett for the plaintiffs wherein the defendant only undertook to per- 
mit the plaintiffs' automobile to occupy space in its lot. 

Since the allegations of the instant case are bottomed very largely, 
if not entirely, upon the theory of bailment, and since there is no evi- 
dence tending to show a bailment, the lower court was correct in sustain- 
ing the motion for judgment as of nonsuit, and it becomes supererogatory 
to  discuss the other interesting points set forth in the briefs, as irrespec- 
tive of the opinion this Court may have thereupon, the answer to the 
sole question posed involving the correctness of the court's ruling upon 
the motion for a judgment as of nonsuit could not be affected thereby. 

The judgment below is 
Affirmed. 

STATE r. ROBERT SMITH A X D  ROSA ROBIXSOPr'. 

(Filed 20 Xovember, 1946.) 

1. Intoxicating Liquor 9 9s: Criminal Law 98 64b, 6 0 -  

Defendants were charged in eight separate counts with violation of stat- 
utes relating to intosicating liquor. The jury rendered a general verdict of 
guilty. Defendants objected on the ground that there was no evidence to 
support several of the counts in the hill. Held: The objection is untenable 
since the verdict may be gireii significance and correctly interpreted by 
reference to the allegations, the facts in evidence, and the instructions of 
the court, and since the general verdict will be presumed to hare been 
rendered on the count or counts to which the evidence relates. and since 
a single sound count is sufficient to support the verdict and jndgment. 

2. Intoxicating Liquor 5 9d: Criminal Law § 8- 

In a prosecution for illegal possession and sale of intoxicating liquor 
nnd illegal possession for purpose of sale. evidence that witnesses pur- 
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chased drinks from one of defendants who was working on the premises 
is sufficient to support her conviction either as a principal or as an nider 
and abettor. 

3. Criminal Law 8 8 l c  (3)- 
Even if a portion of the evidence is incompetent as to one of defendants 

as being inter ulios, such defendant will not be granted a new trial when 
its prejudicial effect is not apparent. 

APPEAL by defendants from Clement, J., at April, 1946, SpeciaI 
Criminal Term, from MECKLENBURG. 

Criminal prosecution on indictment charging the defendants, in eight 
separate counts, with (1) manufacturing, (2)  receiving more than a 
quart in a space of fifteen consecutive days, (3) transporting, (4)  

. having in possession for purpose of sale, (5) selling, (6)  delivering 
intoxicating liquors, (7 )  having in possession utensils, paraphernalia, 
etc., designed for the manufacture of liquor, and (8) receiving spirituous 
liquors, all contrary to the statutes in such cases provided and against 
the peace and dignity of the State. 

On 25 January, 1946, two officers went to the home of the defendant, 
Robert Smith, in the City of Charlotte, and found three and one-half 
pints of whiskey, several small drinking glasses with the odor of whiskey 
in them, 25 or 30 empty pint hottles and several paper bags full of 
bottle caps, eight men in the living room who showed signs of having 
been drinking, and in the kitchen they found Rosa Robinson, a colored 
woman, apparently waiting on the trade. Two witnesses testified they 
had purchased drinks there from Rosa Robinson. 

Before the officers left the house, the defendant Smith drove up in 
an automobile. He  had seven pints of whiskey in his car and said the 
liquor in the house was his "and he would take the blame for it." 

Verdict : Guilty as charged in the bill of indictment. 
Judgments : Six months on the roads as to each defendant. 
The defendants appeal, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruto?~, 
Rhodes, and Moody for the State. 

Basil M. Boyd for defendants. 

STACY, C. J. The bill in the instant case seems to have been pat- 
terned after the one used in the case of S. v. illull, 193 N .  C., 668, 137 
S. E., 866. Unlike the verdict in the Mull case, however, the verdict 
here is a general one. The defendants complain at  this because, they 
say, there was no evidence to support several of the counts in the bill. 
S. v. McNeill, 225 N .  C., 560, 35 S. E. (2d), 629; S.  v. Graham, 224 
N. C., 347, 30 S. E. (2d), 151. Even so, it is the rule with us that a 
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verdict may be given signlficanae and correctly interpreted by reference 
to the allegations, the facts in evidence, and the instructions of the court. 
S. v. Whifley, 208 N. C., 661, 182 S. E., 338; S. v. Jones, 211 N .  C., 735, 
190 S. E., 733; S. v. ~Vorris, 215 N .  C., 552, 2 S. E. (2d), 554; S. c. 
Bentley, 223 N. C., 563 27 S. E .  (2d),  738. ,Ind further, "where the 
indictment contains several counts, and the evidence applies to one or 
more, but not to all, a general verdict will be presumed to have been 
returned on the count or counts to which the evidence relates." S. 2.. 

Snipes, 185 N. C., 743, 117 S. E., 500; S. e. Cody, 224 K. C., 470, 
27 S. E. (2d),  283. "Where there is more than one count i n  a bill of 
indictment, and there is a general verdict, the verdict is on each count; 
and if there is a defect in one or more counts, the verdict will be imputed 
to  the sound countn-S. v. Holder (1st syllabus), 133 5. C., 710, 45 
S. E., 862. 

The general verdict, even if upheld by no more than a single count, 
suffices to support the judgments imposed. 8. 7%. Beal, 199 N .  C., 278, 
154 S. E., 604; 8. v. Coleman, 178 Tu'. C., 757, 101 8. E., 261; 8. 2.. 
Jarreft, 189 N. C., 516, 127 S. E:., 590. "When there is a general verdict 
of guilty on an indictment containing sereral counts, and only one 
sentence is imposed, if some of the counts are defective the judgment 
will be supported by the good count; and. in like manner, if the verdict 
as to any of the counts is subject to objection for admission of improper 
testimony or erroneous instruction, the sentence will be supported by 
the verdict on the other counts, unless the error was such as might or 
could hare  affected the verdict on them." S. v. Toole (2nd syllabus), 
106 N. C., 736, 11 S. E., 168. 

The evidence was sufficient to convict the defendant, Rosa Robinson, 
either as a principal or as an  aider and abettor. S. v. Primus and 
Johnson, ante, 671; S. v. IVilliams, 225 S. C., 152, 33 S. E. (2d),  880. 
And even if some of the testimony were infer alios as to her, its preju- 
dicial effect is not apparent. 

No rerersible error has been made manifest, hence the verdict and 
judgment will be upheld. 

No error. 

1 .  Appeal and Error 3 3 9 b  

Plaintiff's exception to the submission of one of the issues t~cornes  
immaterial when the a n s w x s  to the other issues establish that  plaintiff 
is not entitled to the relief sought. 
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a. Divorce $j 8b-  

Eridence that less than t ~ o  years before the institution of the action 
defendant risited plaintiff at camp and plaintiff visited defendant on 
furloughs, and that at such times they cohabited as mail and wife, is held 
sufficient to negative the conclusion that conjugal relations between the 
parties had ceased for the period prescribed by the statute, and supports 
the rerdict in defendant's favor and judgment denying plaiqtiff's suit for 
divorce on the grounds of two pears separation. G.  S., 50-6. 

*~PPEAL by  lai in tiff from Clement ,  J., at March Term, 1946, of 
GASTOR. No error. 

Action for divorce on ground of two years separation. G. S., 50-6. 
The defendant denied they had lived separate and apart for the statutory 
period. 

The plaintiff and defendant were first married in 1929, divorced in 
an  action by the present defendant in May, 1941, and remarried in 
December, 1941. The plaintiff was inducted into the armed forces of 
the United States in May, 1942, served in Camp Shelby and Camp 
Pickett until March, 1944, when he went overseas for service in the 
Pacific Area, returning to this country in July, 1945. Summons in the 
present action was issued March, 1945. Plaintiff testified he separated 
himself from the defendant in April, 1942, shortly before he entered the 
Army, and that they had lived separate and apart since that time. 

The defendant denied the separation and testified that on visits to the 
plaintiff while he was in camp and, on his visits home on furlough, they 
cohabited as man and wife, and that these marital relations continued 
up to the time plaintiff sailed in March, 1944. 

Issues were submitted to the jury and answered as follows: 
"1. Were the plaintiff and defendant lawfully married as alleged in 

the complaint ? Answer : Yes. 
"2. Has plaintiff been a resident of North Carolina for a period of 

six months next preceding the filing of the complaint in this action? 
Answer : Yes. 

"3. Have the plaintiff and defendant lived separate and apart for a 
period of two years as alleged in the complaint? Answer: No. 

"4. TTTas said separation due to fault of plaintiff? Answer : Yes." 

H n r l e y  B. G a s f o n  and  Willis C. Smifh for plaintif f .  
P. C .  Froneberger for defendant .  

DEVIX, J. The plaintiff assigns error in the action of the trial court 
in submitting to the jury the fourth issue as to whether the separation 
was due to the fault of the plaintiff. However, in view of the verdict 
on the third issue, by which it was determined by the jury that the 
plaintiff and defendant had not lived separate and apart from each other 
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for two years as alleged, the ruling of the court in this respect becomes 
immaterial. 

The evidence offered by the defendant was sufficient to support the 
verdict, and to negative the conclusion that conjugal relations between 
husband and wife had ceased for the period prescribed by the statute. 
Young  v. Young,  225 N.  C., 340, 34 S. E. (2d), 154; Dudley v. Dudley, 
225 N. C., 83, 33 S. E. (2d), 489; Byers v. Byers, 222 N.  C., 298 
(304) ; Woodruff v. Woodruff ,  215 N .  C., 685, 3 S. E. (2d), 5. 

Likewise, the exception to the judge's charge, when considered con- 
textually and in the light of the verdict, cannot be sustained. Contro- 
verted issues of fact as to separation and cessation of cohabitation be- 
tween the husband and wife were decided by the jury in favor of the 
defendant, and judgmenf denying the plaintiff's suit for divorce was 
properly entered. Moody v. Noody,  225 N .  C., 89, 33 S. E. (2d), 491; 
Taylor v. Taylor, 225 N.  C., 80, 33 S. E. (2d), 492. 

I n  the trial we find 
No error. 

GEOKGIASSA STEPHENSON v. JOSEPHINE B. WATSOS. 

(filed 20 Xovember, 1946.) 

1. Appeal and Error § 311- 
Where the agreed statement of case on appeal contains no exceptions or 

assignments of error, making it apparent that the appeal was taken solely 
for the purpose of delay, appellee's motion to docket and dismiss under 
Rule 17 ( I ) ,  will be allowed. In this case in summary ejectment it fur- 
ther appeared that defendant's appeal was contrary to plaintiff's under- 
standing when she consented to the adjustment of rent at the instance of 
defendant's counsel. 

2. Appeal and Error 8 a 
One who challenges neither the proceeding nor the judgment below and 

appeals only for  purposes of delay, is not the "party aggrieved" within 
the meaning of G.  S., 1-271. 

MOTION by plaintiff, appellee, to docket and dismiss appeal under 
Rule 17, subsection ( I ) ,  as having been taken only for purposes of delay. 

Ward & Ward for plaintiff, appellee. 
N o  counsel contra. 

STACY, C. J. Summary proceeding in  ejectment, tried originally 
6 May, 1946, in court of justice of peace and then de novo on defend- 
ant's appeal at September Term, 1946, Johnston Superior Court. 
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The jury found that the plaintiff was entitled (1)  to the immediate 
possession of the premises, (2) to a monthly rental of $35.00, or $175.00 
up to  1 October, 1946 (this issue answered by consent); and (3) that 
the detention of the premises by the defendant was wrongful. 

Judgment on the verdict for plaintiff in which it is recited that "no 
exceptions were taken in the course of the trial including the charge and 
the verdict." The defendant gave notice of appeal to the Supreme Court. 

An agreed statement of case on appeal was filed in the office of Clerk 
of Superior Court of Johnston County, 22 October, 1946. I t  contains 
no exceptions or assignments of error. Obviously, the appeal was taken 
merely for purposes of delay, and must be dismissed on motion of ap- 
pellee under Rule 17. Ross v. Robinson, 185 N.  C., 548, 118 S. E., 4 ;  
Hotel Co. v. Grif in,  182 N.  C., 539, 109 S. E., 371; Blount v. Jones, 
175 N.  C., 708, 95 S. E., 541; Barnes v. Saleeby, 177 N. C., 256, 98 
S. E., 708. "While ordinarily an appeal lies to the Supreme from the 
Superior Court as a matter of right, it is required that i t  must be bona 
fide for the purpose of reviewing some alleged error; and when from the 
record i t  appears that the appeal is frivolous and made solely for delay, 
i t  will, upon due notice to the appellant, be dismissed upon appellee's 
motion." Ludwick v. Mining Co. (1st headnote), 171 N. C., 60, 87 S. E., 
949. 

The case states that "at the earnest solicitation of counsel for defend- 
ant, the plaintiff agreed that the rent issue might be answered" as above 
set out, "believing this ended the case, and that no special damages would 
be asked." Thus, it appears that the appeal is not only without merit, 
but at  variance with the understanding which the plaintiff had when she 
consented to an adjustment of the rent. See Peatherstone v. Glenn, 225 
N.  C., 404, 35 S. E. (2d), 243. No valid defense was interposed in the 
courts below; no exceptions were taken to the trial, and no answer has 
been filed to the motion here. One who challenges neither the proceeding 
nor the judgment below and appeals only for purposes of delay, is not 
the ('party aggrieved" within the meaning of the appeal statute. G. S., 
1-271 ; Y a d k i n  Coun fy  v. High  Point, 219 N .  C., 94, 1 3  S. E. (2d), $1 ; 
S f a m e s  v. Tyson,  aqfe ,  395 (Defendant's Appeal). 

Motion allowed. 

STATE r. ERSEST HBRRELL. 

(Filed 20 Sovember, 1946.) 

1. Criminal Law 8 80b (4)- 

Where an appeal in n criminal case is not docketed within the time 
allowed, Rules of Practice of the Supreme Court Nos. 5 and 28. the motion 
of the Bttorney-General to dismiss under Rules 17 and 28 will be allowed. 
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2. Criminal Law § 71- 

The affidavit for appeal in fornza paupcris must be made during the 
trial term or within ten days after the adjournment thereof, G. S.. 15-182, 
in order for the Supreme Court to acquire jurisdiction of the appeal, but 
in a capital case, the Supreme Court will nevertheless examine the excep- 
tion o r  exceptions defendant undertakes to have considered on the appeal. 

APPEAL by defendant from Burgu'yn, Special Judge, a t  Ju ly  Term, 
1946, of HERTFORD. 

The defendant was tried upon a bill of indictment charging him with 
the murder of Janie  Harrell,  and was convicted of murder in the first 
degree. Thereupon, he was sentenced to death by asphyxiation, as pro- 
vided by law;  and from this judgment, he gave notice of appeal to the 
Supreme Court. 

The appeal in forma pauperis was docketed in this Court 14  October, 
1946, and the appellant's brief was filed the same date. 

The Attorney-General moves to dismiss the appeal under Rules 17 
and 28. 

Attorney-General NcXullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

W .  W .  Jones and J. William Copeland for defendant. 

PER CURIAM. This appeal should have been docketed in  thie Court 
on or before 10:OO a.m., Tuesday, 3 September, 1946, and appellant's 
brief filed by noon 7 September, 1946. Rules 5 and 28 of the Rules of 
Practice in the Supreme Court, 221 N. C., 546 and 562, et seq. Pruitt 
v. Wood, 199 N.  C., 788, 156 S. E., 126. 

We also find that  the affidavit upon which the order for appeal 
in forma pauperis is based, was made more than ten days after the 
adjournment of the term of court a t  which the defendant was tried. 
Such affidavit must be made during the term or within ten days of the 
adjournment thereof, G. S., 15-182, otherwise this Court does not acquire 
jurisdiction of the appeal, S. c. Holland, 211 N .  C., 284, 189 S. E., 761 ; 
S. 2) .  Stafford, 203 X. C., 601, 166 S. E., 734. 

Even though we have no jurisdiction to hear this appeal, since the life 
of the defendant is involved, we have examined the only exception the 
defendant undertakes to  have this Court consider on the appeal. The 
exception is without merit and would not be sustained if the appeal were 
properly before us. 

The record proper having been docketed in this Court, the judgment 
of the court below is affirmed and the motion of the Attorney-General 
is allowed. 

Appeal dismissed. 



N. C.] FALL TERM, 1946. 

STATE v. IIAJOK BESTOS. 

(Filed 27 Sovember, 1946.) 
1. Rape # % 

An indictment for  rape must use the words "by force" or their equiva- 
lent in describing the manner in which the assault was accomplished. 
G. S., 14-21. 

2. Indictment § 9- 
In  drawing an indictment it  is advisable to adhere to the established 

practice. 

3. Criminal Law # 53f-Charge held for  error  a s  containing an expression 
of opinion by t h e  court  on  the  evidence. 

I n  this prosecution for  rape defendant pleaded insanity and alibi. One 
of defendant's witnesses stated he would not go so f a r  as  to say defendant 
did not know right from wrong The State's evidence included testimony 
of prosecutrix, an alleged confession and testimony of officers in  respect 
thereto, and the court stated the State's contentions a t  length. The jury 
having failed to reach a verdict, the court recalled them and instructed 
then1 that the evidence was "rather clear" and that it  should reach a 
rerdict if possible. The jury shortly thereafter returned a verdict of 
gnilty of the capital crime. Held: Under the circumstances the expres- 
sion that  the evidence was "rather clear" must have been understood to 
have referred to the State's witnesses and not to defendant's, and must 
be held for error as  a n  espression of opinion by the court upon the weight 
of the evidence. 

4. Same- 
The court is precluded from expressing an opinion upon the weight or 

credibility of the evidence either directly or indirectly by manner, form 
of expression, or method of arraying and presenting the evidence which is 
calcnlatecl to influence the jury, or by the general tone and tenor of the 
trial. 

5. Sam- 
Where defendant pleads insanity and alibi, the repeated use of the 

phrase in the charge "responsible for his crime" invades the province of 
the jury, since under the plea of alibi i t  is for the jury to determine 
whether the crime was committed by defendant. 

6. Same- 
The manner of stating the contentions of the parties, if indicative of the 

court's opinion, is within the prohibition of G. S., 1-180, and in the instant 
case the statement of the State's contentions in regard to the disinterested- 
ness of officers who testified for the State and the weight to  be given the 
tes t in~onj  of a doctor a s  an expert witness, together with a later state- 
ment that the evidence was "rather clear" i s  held to disclose that the 
court entertained high regard for such testimony. 

7. Same-- 
A misstatement in the charge that defendant's counsel had asked the 

jury to return a verdict of guilty of an assault with intent to commit 
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rape instead of one of rape, when not called to the court's attention at  
the time, ordinarily is no more than a harmless inadvertence, but in the 
instant case it may have been prejudicial when considered in connection 
with the charge of the court. 

APPEAL by defendant from Phillips, J., a t  April Term, 1946, of 
RICHMOND. 

Criminal prosecution on indictment charging that the defendant did 
"with force and arms" assault, ravish and carnally know a female 'wil- 
fully, unlawfully and feloniously . . . and against her will." 

There was evidence by the State, including an alleged confession of the 
defendant, in support of the indictment. The prosecutrix was assaulted 
by someone with a "crippled hand-his fingers seemed to  have been 
drawn on one handu-on the night of 24 December, 1945, as she was 
walking along a wooded path near her daughter's home in Hamlet. She 
made outcry as soon as sht! was able to free herself and reach her daugh- 
ter's house. Officers were called and found evidence of a struggle and 
the prosecutrix' pocketbook where the assault took place. A doctor was 
also called who found the prosecutrix in  a highly nervous condition, with 
signs of having been choked and assaulted. 

Sometime thereafter the defendant was questioned by the officers and 
made a statement in the nature of a confession to the effect that he raped 
the prosecutrix on the night in question. The defendant has a crippled 
hand. 

On trial, the defendant interposed a plea of mental irresponsibility 
induced by drunkenness and low mentality. He  also offered evidence 
tending to show that he was elsewhere at  the time of the assault-an 
alibi. The defendant did not offer himself as a witness before the jury. 

The defendant excepted to the general tone of the court's charge to 
the jury-its strong summation of the State's case-the singling out of 
some of the testimony for special consideration, and particularly to the 
following expressions : 

1. "Something has been said in the argument about the competency 
of the confession. . . . The court has ruled that the confession was made 
freely and voluntarily . . ., so any argument . . . as to the incompe- 
tency of the confession . . . will not be considered by you at all. The 
court has ruled that the confession as made to the officers by the defend- 
ant was freely and voluntarily made and admitted in evidence for your 
consideration in this case. You will take the law from the court and 
the court alone." Exception. 

2. "Now the State further insists and contends that the prosecutrix 
is corroborated in her testimony . . . that she immediately ran to her 
daughter's home, . . . and told them immediately what had happened 
. . . that she didn't wait five minutes, ten minutes, an hour or two hours, 
or a week." Exception. 
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3. "The State further insists and contends that a doctor was called 
and that you should believe what the doctor says about it, that he was 
an expert witness . . . which the State insists and contends corroborates 
her testimony." 

4. The State further insists and contends that the psychiatrist offered 
by the defendant substantiates rather than contradicts the State "in its 
contention of his (defendant's) mental capacity to be responsible for his 
crime . . . and if you take what the defendant's evidence shows you 
would say that the defendant is responsible under the law for his crime." 

5. "The State further insists and contends that you should believe the 
officers in the case (naming them) ; that they have no reason to testify 
falsely against this man; that they are officers of the law . . . worthy of 
your belief and you should believe them; that if you believe what they 
say about it and what the defendant told them and the other evidence in 
the case . . . you should be satisfied . . . beyond a reasonable doubt 
that the defendant is guilty of the capital crime of rape." 

6. ('Sow the defendant's counsel in their argument . . . have asked 
you to return a verdict of 'guilty of assault with intent to commit rape' 
but not to find the defendant guilty of the capital charge of rape." 

The jury was given the case about 4 o'clock on Friday afternoon. On 
the following morning about 11 o'clock they were called in by the court 
and asked if they were able to agree upon a verdict. The jury answered : 
"No, we are pretty well divided; 7 to 5." The court then instructed the 
jury that it was their duty to agree if possible, saying: '(The evidence as 
testified to by the witnesses has been rather clear and if i t  is a t  all 
possible you gentlemen should try to reach a verdict." Exception. 

I n  about 30 minutes, the jury returned the verdict, ('Guilty of rape as 
charged in the bill of indictment." 

Judgment : Death by asphyxiation. . . 

 he-defendant appeals, asiigning errors. 

Afforney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Jones & Jones and R. 0. Everett for defendant. 

STACY, C. J .  The sufficiency of the indictment is challenged by 
motion in arrest of judgment, because i t  fails to allege the use of "force" 
in the accomplishment of the assault. S. v. Johnson, ante, 266; S. c., 
ante, 671. I t  has been decided that the words "by force," or some equiva- 
lent expression, must be used in an indictment for rape. G. S., 14-21; 
S. v. Johnson, 67 N.  C., 55. Whether the instant bill is sufficient need 
not now be determined, since a new trial must be ordered on other 
grounds, and the solicitor can easily eliminate any objection by sending 
a new bill to the grand jury. I t  is desirable in criminal matters to 
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adhere to the established practice. Innovations usually result in pro- 
longed litigation. S. v. Owenby, ante, 521. 

A careful perusal of the charge invites the thought that i t  must have 
impressed the jury with the strength of the State's case and the weakness 
of the defendant's, especially in view of the closing admonition, "the 
evidence as testified to by the witnesses has been rather clear," and the 
result which followed immediately thereafter. S. v. Rhinehnrt, 209 
N. C., 150, 183 S. E., 388; S. v. Hart ,  186 K. C., 582, 120 S. E., 345; 
8. v. Home, 171 N. C., 787, 88 S. E., 433. The jury could hardly have 
understood the court to mean that the testimony of the defendant's wit- 
nesses was "rather clear," for dual, if not discordant, pleas-insanity and 
alibi-were being interposed by him, and Dr. Owens, who testified in his 
behalf, had said on cross-examination: '(I wouldn't go so far  as to say 
he doesn't know right from wrong." The defendant did not testify before 
the jury. This pronouncement of the court that the evidence was 
"rather clear," would appear to be an invasion of the province of the 
twelve. S. v. Browning, 78 N. C., 555; Earnhardt a. Clement, 137 
N. C., 91, 49 S. E., 49. Whether the evidence was acceptable or worthy 
of belief belonged to them. S. v. Bed,  199 N. C., 218, 154 S. E., 604. 
"It is only where the law gives to testin~ony an artificial weight that 
the judge is at  liberty to express an opinion upon its weight." Bonner 
v. Hodges (1st syllabus), 111 N. C., 66, 15 S. E., 881. 

I t  is the intent of the statute that the judge shall give no intimation to 
the jury whether a material fact has been fully or sufficiently established, 
it being the true office and province of the latter to weigh the testimony 
and to decide upon its adequacy to prove any issuable fact. S. v. Jones, 
181 N. C., 546, 106 S. E., 817. I t  is the duty of the judge, under the 
provisions of the statute, to state in a plain and correct manner the 
evidence given in the case and to declare and explain the law arising 
thereon, without expressing any opinion upon the facts. G. S., 1-180. 
I t  can make no difference in what way or when the opinion of the judge 
is conveyed to the jury, whether directly or indirectly, or by the general 
tone and tenor of the trial. The statute forbids any intimation of his 
opinion in  any form whateaer, it being the intent of the law to insure 
to each and every litigant a fair and impartial trial before the jury. 
Withers v. Lane, 144 N. C., 183, 56 S. E., 855. "The slightest intima- 
tion from a judge as to the strength of the evidence or as to the credi- 
bility of a witness will always have great weight with the jury, and, 
therefore, we must be careful to see that neither party is unduly preju- 
diced by an expression from the bench which is likely to prevent a fa i r  
and impartial trial7,-Walker, J., in S. v. Ownby, 146 N. C., 677, 61 
S. E., 630. 

The judge may indicate to the jury what impression the evidence has 
made on his mind, or what deductions he thinks should be drawn there- 
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from, without expressly stating his opinion in so many words. This may 
be done by his manner or peculiar emphasis or by his so arraying and 
presenting the evidence as to give one of the parties an undue advantage 
over the other; or, again, the same result may follow the use of language 
or form of expression calculated to impair the credit which might other- 
wise and under normal conditions be given by the jury to the testimony 
of one of the parties. Speed v. Perry, 167 N .  C., 122, S3 S. E., 176; 
8. 7.. Dancy, 78 N.  C., 437; S. v. Jones, 67 N.  C., 285. 

The unusual combination of defendant's pleas-insanity and alibi- 
no doubt caused the repeated use of the expression ('responsible for his 
crime." The jury, of course, was to say whether the alleged rape be- 
longed to the defendant, or was ('his crime." 

While the disinterestedness of the officers who testified for the State, 
their freedom from bias and worthiness of belief were brought to the 
jury's attention in the form of contention that could hardly be doubted 
that the triers of the facts gained the impression from what was said 
that the judge entertained a high regard for their testimony and thought 
it "quite claar." McRae v. Lawrence, 75 N.  C., 289. Also, in the same 
category would seem to fall the testimony of the doctor who attended the 
prosec~ltrix, for it was recited by way of contention that "he was an 
expert witness" and what he says L'corroborates her testimony." 

The manner of stating the contentions of the parties, if indicative of 
the court's opinion, is within the prohibition of the statute. G. S., 
1-180; Bailey v. Hayman, 220 N .  C., 402, 17 S. E. (2d), 520. "There 
must be no indication of the judge's opinion upon the facts, to the hurt  
of either party, either directly or indirectly, by words or conduct." 
Bank v. McArthur, 168 N .  C., 48, 84 S. E., 39. 

The lapsus linguct. or misstatement to the jury, if such it were, that 
defendant's counsel had asked them to return a verdict of ''guilty of 
assault with intent to commit rape," rather than one of rape, should have 
been called to the court's attention at  the time. S .  v. Me-Nair, ante, 462. 
Ordinarily, standing alone, this would perhaps amount to no more than 
a harmless inadvertence. I n  the instant case, however, it may have 
given color and tone to the court's charge, especially in the light of the 
prior references to the voluntariness of the confession. 

We are inclined to the view that the defendant is entitled to another 
hearing. Reel v. Reel, 9 N.  C., 63. I t  is so ordered. 

New trial. 
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CITY O F  CHARLOTTE r. 31. LEE HEATH, D. MORGAN HEATH, WIL- 
LIAM H. LIVIE AKD WIFE, EDNA R. LIVIE, AND JAMES J. COOK, 
INDIVIDUSI,LY, AND JAMES J. Cook',  UST TEE. 

(Filed 27 Xovember, 1946.) 

1. Eminent Domain § 1- 
The choice of a route is primarily within the discretion of the authority 

exercising the power of eminent domain, and will not be reviewed on the 
ground that another route may have been more appropriately chosen 
unless i t  appears that there has been an abuse of discretion. 

2. Eminent Domain 3 .1- 
Private property can be taken under eminent domain only for  a public 

purpose and upon payment of a just compensation. 

3. Same- 
What is  a public purpose is a question of law for the court, and where 

the application of this principle requires an ascertainment of fact, 
whether by court or jury, when the facts a r e  determined the issue no 
longer rests in fact but in law. 

4. Same: Appeal and Error §§ 37, 40d- 

A conclusion upon undisputed evidence that the purpose for  which a 
municipality sought to exercise the power of eminent domain was not for 
a public purpose, is a conclusion of law which is reviewable notwithstand- 
ing that  the judgment of the lower court denominates it  a finding of fact. 

5. Eminent Domain § 6 
If a purpose is a public purpose its nature is not affected by the fact 

that  the number of persons to be served mag be small. 

The taking of a right-of-way for a sewer line to serve property adjacent 
to the municipality, which line lies partly outside the city, but which is 
to be connected with the municipal sewer system, and become the prop- 
erty of the municipality and subject to  i ts  exclusive control (Public-Local 
Laws of 1939, chapter 366. section 65) i s  for a public purpose, the service 
being available to the geiieral public residing in, o r  who may seek resi- 
dence in  the area. 

7. Municipal Corporations § 8: Eminent Domain § 6- 
The City of Charlotte is  given authority by its charter to extend its 

public services, including that of water and sewerage, to those living 
beyond the city limits, and to acquire the facilities used for said purposes, 
including pipe lines, Public-Local Laws of 1939, chapter 366, section 65, 
and this right being existent, the city has the right of condemnation for 
said purposes. G. S., 160-204; G. S., 160-205. 

8. Municipal Corpol-ations § 5- 
Municipalities a r e  altogether creatures of the Legislature and the 

General Assembly has the power to  confer on a municipality authority to 
extend to the public. beyond its own territorial limits, services similar to 
those enjoyed by its own inhabitants, such a s  lights, water and sewerage. 
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BARNHILL and WINBORR'E, JJ., dissent. 

APPEAL by plaintiff from Olive, Special Judge, at  13 May, 1946. 
Extra Civil Term, of MECKLENBURQ. 

The residents of a considerable area on the watershed in  the immediate 
vicinity of the corporate limits of the City of Charlotte, a t  the time 
consisting of 65 or 70 persons, had been using a common septic tank, 
which, as the population increased, proved insufficient for its purpose, 
overflowed and became so offensive and such a menace to the health of 
those inhabiting the city and its environs that the county health authori- 
ties demanded removal of the condition as dangerous to the public health. 
Finding that the condition could not be satisfactorily remedied other- 
wise, these persons made an agreement with the City of Charlotte in 
accordance with its Charter provisions whereby they undertook to install 
an addition to the sewerage system of the city and connect the same 
with the outfall of the city sewerage plant, the addition thereupon to 
become the property of the city and to be operated by i t  as other such 
facilities, City Charter, Public-Local Laws of 1939, chapter 366, sec. 65. 

I n  their efforts to carry out the project they negotiated with the 
defendants, M. Lee Heath and D. Morgan Heath, for the purchase of a 
right-of-way over certain intervening land, partly within and partly 
without the city limits, which the Heath's were supposed to own. They 
were unable to purchase the right, although they m7ere offered two lots 
upon which such a right-of-way might be constructed at  the price of 
$1,500.00, which they declined to pay. 

Thereupon, after a proper survey, they caused the sewerage line to 
run across other lots, including a portion of the area marked on the map 
as "Space Reservedv-(which appears thereon to be dedicated as a street) 
-and a portion of another lot (No. 34 on the map) not owned by the 
defendants Heath but as to which they now claim an adverse interest 
because of certain restrictive provisions in the deeds constituting the 
chain of title thereto that the property should be used for residential 
purposes only. 

When the sewerage line had been partially completed the defendants 
Heath brought an injunction proceeding against the promoters, asserting 
the alleged restrictions as repugnant to the use intended and asking that 
the defendants therein be perpetually enjoined from interference there- 
with. 

Upon a hearing of that matter before Hamilton, J., 3 February, 1944, 
the restqining order was dissolved on the ground that the plaintiff had 
no interest in  the lands, and the plaintiff in that proceeding took a non- 
suit. The sewerage system was then completed and connected to the 
main sewerage system of the city, at least to the outfall thereof, within 
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the "Space Reserved." Some time afterwards the defendants, M. Lee 
Heath and D. Morgan Heath, claiming to have purchased the area so 
designated,-"Space Reserved,"-for $100.00,-(as plaintiff contends 
with the knowledge of the foregoing facts)-brought an action of tres- 
pass against Cooper and others who had caused the sewerage line to be 
built as aforesaid, demanding a removal of the same. To this action 
the City of Charlotte, then operating the new line, was not made a party. 

Shortly thereafter the City of Charlotte brought this proceeding 
against the defendants Heath and other defendants herein, not now 
appealing, asking to condemn a right-of-way for the sewer line already 
in operation, through the lands claimed by the Heaths and those in which 
they claimed adverse restrictive interests, for the purpose of serving 
those accessible to it, both within and without the city limits, with sew- 
erage facilities. 

The right-of-way sought lies partly within and partly without the city 
limits as designated on the accompanying map. The ('sanitary sewer" 
lines referred to are existing, in situ, and operating. Reference to the 
"new" sewer line is the sewer along the right-of-way sought to be con- 
demned. The proposed right-of-way does not encroach on lot 35 owned 
by the defendants Heath but does cross for a distance of 35.5' the 
'(Reterved Space" in which they claim an interest, by purchase since 
the sewer was completed and in operation. The 12" sewer line crossing 
this '(Space Reserved" is part of the city system which has been in 
operati& for many years. -The appealing defendants claim an enforce- 
able adverse interest in lot 34 by reason of the above mentioned restric- 
tions in mesne conveyances that it shall be used only for residential 
purpose. The lot was originally owned by the Heaths and the restric- 
tion occurs in their deed. 

The matter was once heard by the Clerk, appealed from him to the 
Superior Court of Mecklenburg, thence remanded to the Clerk for fur- 
ther hearing, with a favorable result to the plaintiff, and upon appeal 
again reached the Superior Court for final hearing. Upon such hearing 
by Olive, J., judgment was entered against the plaintiff, in  which judg- 
ment the following occurs : 

"The Court being of the opinion that upon all the evidence, and 
taking all the evidence as being true, the purpose for which the said 
defendant Heaths' property is sought to be condemned in this action is 
a private use and not a public use; the Court finding as a fact that the 
property is sought to be condemned for the private use and convenience 
of the owners of seventeen residences, all of which are located, without 
the City of Charlotte. 

"The Court finds as a matter of law, upon the facts found as afore- 
said, that the plaintiff is without power and authority to condemn the 
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property of the defendants, M. Lee Heath and D. Morgan Heath, in 
this action." 

- 7 -  C-61 A-7-C-61 

'CLUB A C R E S '  
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FROM I2'CITY SEWER LINE ON 
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BOOK 239 PAGE 285. 
SULE r=4O' OCT. 19.1945 

OFFICE OF CRY ENGINEER, 
CHARLOTTE. N. C. 

The petition was denied and the action dismissed and the plaintiff 
taxed with the costs. From this judgment plaintiff appealed. 



754 I N  T H E  SUPREME COURT. [226 

Where i t  is necessary to refer to statutes, case history, or evidence 
particularly bearing upon the decision and not above set out, such matter 
will be embodied in the opinion. 

John D. Shaw, Goebel Porter, and Frank A. Kennedy for plaintiff, 
appellant. 

C. D. Taliaferro and J.  M. Scarborough for defendants, appellees. 

SEAWELL, J. Preliminarily to the statement of the question, we ob- 
serve that the choice of a route in a condemnation proceeding is pri- 
marily within the political discretion of the grantee of the power and 
will not be reviewed on the ground that another route may have been 
more appropriately chosen unless it appears that there has been an abuse 
of the discretion. Power Co. v. Wissler, 160 N. C., 269, 76 S. E., 267; 
Selma v. Nobles, 183 N. C., 322, 325, 111 S. E., 543. 

I n  the exercise of the right of eminent domain, private property can 
be taken only for a public purpose and upon just compensation. Long v. 
Rockingham, 187 N. C., 199; McRae v. Fayetteville, 198 N.  C., 51, 
150 S. E., 810. 

But in  any proceeding for condemnation under the power of eminent 
domain, what is a public purpose, or, more properly speaking, a public 
use, is one for the court. Deese v. Lumberton, 211 N. C., 31, 188 S. E., 
857; Yarborough v. Park Commission, 196 N. C., 284, 145 S. E., 563; 
Highway Commission, v. Young, 200 N.  C., 603, 607, 158 S. E., 91; 
McQuillin, Municipal Corporations, see. 1600, p. 517; 29 C. J. S., pp. 
820, 821. Where the particular application of this principle requires 
an ascertainment of fact, whether by court or jury, when the facts are 
determined the issue no longer rests in fact but in law. 

I n  the case at  bar the facts essential to judicial determination are not 
disputed. The judge, taking the whole evidence to be true, absolved all 
parties from bad faith, but found as a fact and repeated as a conclusion 
of law that the condemnation was sought for a private purpose; for the 
sole benefit of a group of home owners, indefinitely described, living 
outside the city limits. Either it is assumed that this group was not 
large enough to constitute a community, or to be credited with the neces- 
sity of a public use; or that the municipality was without power to 
exercise the right of eminent domain otherwise than for the exclusive 
benefit of its own inhabitants. The oral argument and discussion i n  the 
opposing briefs follow that pattern; and, disregarding matters not essen- 
tial to disposition of the appeal, we may state the question before us in 
substantially the same form: (a )  Whether the intended use of the right- 
of-way sought is public or private; and (b) Whether the City of Char- 
lotte may, either under its Charter or the general public laws, extend its 
sewerage facilities to nonresidents living in the environment of the city 
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and acquire by condemnation a right-of-way for that purpose: or, con- 
versely stated, whether condemnation may be made only for the exclusive 
benefit of those living within the city limits. 

1. The first question must be answered in the affirmative. The label 
of fact put upon a conclusion of law will not defeat appellate review. 

We will not attempt to give any definition of what is a public purpose 
o r  a public use applicable to all situations. Perhaps none can be devised 
which is not challengeable, since, with the progressive demands of society 
and changing concepts of governmental function, new subjects are con- 
stantly brought within the authority of eminent domain. The matter 
with which we are dealing does not carry us that far. 

Perhaps the simplest definition is found in 18 Am. Jur., page 666, 
see. 38 ( 2 ) ,  originally devised by Judge Cooley in  practically the same 
form : ('Takings, either by a municipal or a private corporation, for the 
purpose of enabling such corporation to furnish the public with some 
necessity or convenience which cannot readily be furnished without the 
aid of some governmental power, and which is required by the public 
as such, when the public has a legal right to make use of such necessity 
and convenience." 

I f  there was in the record any evidence to sustain the theory that the 
use of the sewer line was intended to be confined, or could be confined in 
the future, to the 65 or 70 persons presently dwelling in the area to be 
served, and was not now, nor could hereafter be accessible to the general 
public who seek residence there, the case might be different. But there 
is no such evidence, and the inferences are to the contrary. 

The public nature of the project cannot be made to depend on a 
numerical count 04 those to be served or the smallness or largeness of a 
community. 

Quoting again from 18 Am. Jur., "Eminent Domain," sec. 40 : ('Simi- 
larly in those states i n  which use by the public is the test, the mere 
number of people who use or can use the property taken are not determi- 
native of whether i t  constitutes a public use or not. I t  may suffice if 
yery few have or may ever have occasion to use it." See also C. J. S., 
"Eminent Domain," page 827, see. 31 (b). 

"The use which will justify the taking of private property under the 
exercise of the right of eminent domain is the use by or for the govern- 
ment, the general public, or some portion thereof as such, and not the 
use by or for particular individuals or for the benefit of particular 
estates. The use, however, may be limited to the inhabitants of a small 
locality, but the benefit must be in common." "It is not essential that 
the entire community nor even any considerable portion should directly 
enjoy or participate in  an improvement in order to constitute a 'public 
use.' " R i d g e  Co. v. Los Angeles County, 262 U. S., 700, 67 Law Ed., 
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1186. "The public use required need not be the use or benefit of the 
whole public or state or any large portion of it. I t  may be for the 
inhabitants of a small or restricted locality; but the use and benefit must 
be in common, not to particular individuals or estates." Miller v. 
Pulaski, 109 Va., 137, 63 S. E., 880, 883; McQuillin, Municipal Corpo- 
rations, sec. 1600, page 521; Lewis, Eminent Domain, 3rd Ed., see. 258. 
We are satisfied that the use to which it is proposed to put the land con- 
demned is within these definitions. 

The evidence developed nothing in common between the members of 
this community except the urgent communal necessity of a less offensive 
and more sanitary method of disposing of the sewage, and a co-operative 
effort to put the situation under the complete control of the city authori- 
ties. I n  so doing they only complied with the requiremellts of the City 
Charter, and the contribution made by members of the community to 
the original installation did not deprive the project of its public char- 
acter. Stratford v. City  of Greensboro, 124 N.  C., 127, 32 S. E., 394. 
When the line was complete and connected with the city sewerage system 
it became the property of the City of Charlotte by virtue of the statute, 
sec. 65, Charter of City of Charlotte, supra, and they became nothing 
more than individually paying custoniers under city regulation applica- 
ble alike to the general public, and were without any vestige of further 
control. 

Condemnation was, therefore, not as charged by defense, a mere device 
to put the project in  control of those who had neither the power to 
condemn nor the right to exercise the franchise. 

2. The Charter of the City of Charlotte, cited supra, expressly pro- 
vides for the extension of its public services, including that of water and 
sewerage, to those living beyond the city limits and for the acquisition of 
the facilities, including pipe lines used for said purpose. Where that 
right exists a condemnation may be made under the City Charter or 
under the General Statute relating to the power of municipalities. G. S., 
160-204, 205. The cited sections expressly confer the power of extra- 
territorial condemnation where the municipality has the right to acquire 
the property. 

The power of the Legislature to confer on a municipality the author- 
ity to extend to the public, beyond its own territorial limits. services 
similar to those enjoyed by its own inhabitants, such as light, water, 
sewerage, is well established. Hokmes 11. Fayetteville, 197 N.  C., 740, 
150 S. E., 624; McQuillin on Municipal Corporations, see. 1945. See 
citations, page 81, Vol. 5. Nothing that is said in Williamsolt v. High 
Point, 213 N. C., 96, 195 S. E., 90, is in conflict with this authority, 
which is now exercised by the cited municipality and many others in the 
State of North Carolina. The case is easily distinguishable. There, the 
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municipality sought to finance its project under the 1935 Bond Revenue 
Act, which act limited municipalities proceeding thereunder to projects 
undertaken exclusively for the benefit of the inhabitants of the city, a 
limitation which the Court enforced. This and related cases must be 
considered within the frame of the facts presented and the applicable 
law determinative of that controversy. 

Municipalities are almost altogether creatures of the Legislature 
rather than of the Constitution; and the Constitution imposes upon them 
no restrictions in this respect. I f  there could be any question of policy 
involved i t  is determined by the fact of numerous legislative grants of 
authority. Not only does a city expand its limits from the increasingly 
populous territory surrounding it, but it cannot afford to be indifferent 
to the problems produced by the congestion on its borders, the solution 
of which is often a matter of common interest to those l i ~ i n g  within the 
city and those immediately without. This condition is recognized in 
practically all jurisdictions, including our own. On the criminal side, 
municipalities have been allowed extra-territorial police power. Eco- 
nomically, they are protected by extra-territorial taxing regulations. As 
a matter of welfare they have often been given extra-territorial juris- 
diction; and, as in the present situation, they have been permitted exten- 
sion of sewerage facilities. The town line means nothing to the breezes 
which blow across the city carrying malodorous exhalations, or to the 
minute wings laden with the germs of disease and death. 

The statute operating e x  proprio  &gore needs no argument to support 
it. I f  any were needed it might be found in the recognition of the truth 
that a city cannot, any more than an individual, live unto itself alone. 

I t  is the opinion of the Court that the City of Charlotte, under the 
facts of this case and applicable law, has the right to exercise its power 
of eminent domain to condemn the lands and property rights described 
in the petition for the proposed use. 

The judgment of the court below is reversed and the cause is remanded 
to the Superior Court of Mecklenburg County for judgment and further 
p-oceeding in accordance with this opinion. 

Reversed and remanded. 

BARNHILL and WINBORXE, JJ., dissent. 
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Z. W. PRICE v. JOHNSTON COTTON OOMPANP OF WENDELL, INC. 

(Filed 27 November, 1946.) 

1. Master and Servant § 1.3- 

I t  is the general rule that an independent contractor is not liable for 
injuries to third parties occurring after the contractor has completed the 
work and it has been accepted by the owner. 

The complaint alleged that defendant, an independent contractor, con- 
structed a platform for a kerosene tank, and that plaintiff, an employee 
of an oil dealer, while on the platform filling the tank pursuant to a 
contract between his employer and the contractee, fell to his injury when 
the platform gave way due to its insufficient strength and its careless and 
negligent construction. There was no allegation of hidden defects known 
to the contractor and not disclosed to the contractee, nor of defects that 
could not have been discovered upon reasonable inspection. Held: De- 
fendant's demurrer to the complaint on the ground that it failed to state 
a cause of action was properly sustained. 

Where work has been completed and accepted by the owner, and the 
defect in construction, if any, is not hidden but readily observable upon 
reasonable inspection, the contractor is not liable. 

APPEAL by plaintiff from Grady, Emergency Judge, at  April Term, 
1946, of WAKE. 

Civil action to recover damages from the defendant, an independent 
contractor, for alleged negligence in the construction of a platform 
attached to a tobacco barn owned by Miley Johnson, located in Wake 
County, and erected for the purpose of holding a 250-gallon kerosene 
tank. The appellant alleges that the defendant, pursuant to a contract 
with the owner, installed a 250-gallon tank on a platform constructed 
of 2x4 scantling and braced by 1x4's) thereby creating an imminentlg: 
dangerous situation. That the defendant corporation carelessly and 
negligently built the scaffold for the support of said kerosene tank out 
of timbers which were insufficient to hold the weight of the tank when 
filled with kerosene and the weight of a man while filling said tank. 

Subsequently, on or about 13 July, 1945, the plaintiff, an employee 
of an oil dealer, who had contracted with Miley Johnson to fill the tank 
with kerosene, climbed on said platform, which was seven or eight feet 
from the ground, and while engaged in filling the tank with kerosene, 
the platform gave way causing the plaintiff to fall and sustain certain 
injuries, which he alleges are serious and permanent. 
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The defendant demurred to the plaintiff's complaint, on the ground 
that i t  did not state a cause of action against the defendant, in  that:  

( a )  I t  alleged that the defendant, under a contract made by i t  with 
Miley Johnson, erected the platform and installed the oil tank; and 

(b )  That the work was completed by the defendant and accepted by 
the owner prior to the date of the injury. 

The court below sustained the demurrer and the plaintiff appeals, 
assigning error. 

Thos. W. Rufin for plaintiff. 
I. R. Williams for defendant. 

DENNY, J. I t  is the general rule that an independent contractor is 
not liable for injuries to third parties occurring after the contractor has 
completed the work and i t  has been accepted by the owner. Willis v. 
White, 150 N. C., 199, 63 S. E,, 942; Williams v, Charles Stores Co., 
Inc., 209 N.  C., 591,184 S. E., 496; 27 Amer. Jur., see. 55, p. 534; Ford 
v. Sturgis, 56 App. D. C., 361, 14 F. (2d), 253, 52 A. L. R., 619; 45 
C. J., see. 320, p. 884, et seq. 

I n  the last cited authority we find: "It is a well established general 
rule that, where the work of an independent contractor is  completed, 
turned over to, and accepted by, the owner, the contractor is not liable 
to third persons for  damages or injuries subsequently suffered by reason 
of the condition of the work, even though he was negligent in carrying 
out the contract, and, a fortiori, he is not liable where he performed the 
work in strict accordance with the terms of their contract or where the 
injury is not due to the condition in which he left the work. There are 
also well recognized exceptions to the general rule, one of which is that 
the contractor is liable where the work is a nuisance per se, and another 
of which is that he is liable where the work done and turned over by him 
is so negligently defective as to be imminently dangerous to third persons, 
provided, in  the case of the latter exception, the contractor knows, or 
should know, of the dangerous situation created by him, and the owner 
or contractee does not know of the dangerous condition or defect and 
would not discover it by reasonable inspection." 

The appellant, however, contends the present case comes within the 
exception to the general rule and cites as authority for his position, 
Willianzs v. Charles Stores Co., Inc., supra. 

We think the ~ r e s e n t  case is distinrruishable from the Williams case. 
u 

There the Gas Company, a co-defendant, furnished the department store 
with gas for lighting purposes, and usually repaired the gas fixtures 
belonging to its customers. It was in evidence that the Gas Company 
knew its customers in  calling for service and repairs relied upon the 
knowledge, experience, and technical ability of its employees. The Gas 
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Company was requested to repair and clean a gas fixture in its co- 
defendant's store. I t s  employee worked on the fixture and a few days 
thereafter the heavy glass globe of the fixture fell and injured a customer 
in  the store. The evidence tended to show that the glass bowl was not 
properly fastened and that the wire basket, usually kept in  place over 
the glass globe to prevent an  injury in case the globe broke or fell was 
not properly replaced by the employee of the Gas Company. A judg- 
ment against both defendants was affirmed by this Court. 

I n  the instant case the work reauired under the contract between the 
defendant and the owner of the property, had been completed and 
accepted. I t  is not alleged there mere any hidden defects in the scaffold, 
known to the contractor and not disclosed to  the owner. or defects. if 
any, that could not have been discovered upon reasonable inspection. 

Where work has been completed and accepted by the owner, and 
the defect in  construction, if any, is not hidden but readily observable 
upon reasonable inspection, the contractor is not liable. Coleman v. 
A. L. Guidone & Xons, 192 App. Div., 120, 152 N. Y. S., 625; Travis v. 
Rochester Bridge Co., 188 Ind,, 79,122 X. E., 1 ; Pord v. Sturgis, supra; 
Salliotte v. King Bridge C'o., 122 Fed., 381, 65 L. R. A., 620, 58 C. C. A., 
466. Annotations of cases on the liability of independent contractors for 
injuries to third parties will be found in 41 A. L. R., beginning on 
page 8, and in 123 A. L. R., beginning on page 1191. Moreover, it is 
not alleged by the plaintiff that it was necessary or customary for an 
employee of the oil company to go on such platform or scaffold in order 
to fill the tank with kerosene. 

The judgment of the court below is 
Affirmed. 

STATE r. FRED JACKSOS. 
STATE v. BRIGHT BLACKWELL. 

(Filed 27 Xovember. 1946.) 

1. Criminal Law 3 52a- 
Failure to demur to the evidence. G. S., 15-173. concedes its sufficiency 

to sustain the charge. 

2. Assault 9 14b- 
The evidence in this case is held not to require the court. without a 

special prayer, to charge the law of self-defense, defense of property or 
the right of the proprietor of a public place to quell a disturbance thereor~. 

3. Criminal Law 9 7 7 b  
Where indictments relating to one offense against several defendants 

are properly consolidated for trial, only one record should be filed on the 
uppeals of defendants. Rule of Practice in the Supreme Court So. 19 ( 2 ) .  
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APPEAL by defendants from Clement, J., at April Term, 1946, of 
GASTON. 

Criminal prosecution on indictments charging felonious assaults, 
heard on the lesser charge of assault with a deadly weapon, consolidated 
for trial. 

Defendant Jackson operates a fish camp near Crowder's Nountain i n  
Gaston County. On the night of 20 January, 1946, Fleece Heafner and 
Harry Taylor, accompanied by two women, went to his place, ordered a 
meal and were served. After they finished, dcfendant Blackwell induced 
Heafner to engage in a game of poker. A dispute arose in which Heafner 
accused Jackson of passing a card to Blackwell. Heafner and Blackwell 
both grabbed the money in the pot. The evidence for the State tends 
to show that Blackwell struck Heafner, a scuffle ensued, and Blackwell 
and Jackson struck Heafner with blackjacks. After he was "down and 
out" Jackson stomped him a i d  Blackwell hit him with a 2x4. He was 
seriously injured. At the time, he had about $300 in his pockets which 
he missed when he "came to." 

After Heafner became unconscious and was carried out, Taylor 
offered to pay what Heafner owed, and Jackson assaulted him with a 
blackjack. 

Blackwell admits he struck Heafner but denies he used a blackjack 
or a 2x4. Jackson denies he used any weapon. He  testified that when 
Blackwell and Heafner began to fight he grabbed Taylor and "pushed 
them out." After Jackson was arrested and released on bond he de- 
parted for Florida where he was later apprehended. 

There was a verdict of guilty of an assault with a deadly weapon on 
each bill of indictment. The court pronounced judgment and defendants 
appealed. 

Aftorney-General ~lIc~Mullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

J .  L. Humme for defendant appellant Jackson. 
Ernest R. Warren and P. C. Froneberger for defendant appellant 

Blackwell. 

BARNHILL, J. The evidence ic this case tends to disclose a brawl in  
a common fish camp dive, following a game of poker, in which Jackson 
assaulted both Heafner and Taylor with a blackjack, and Blackwell 
assaulted Heafner with a blackjhck and a 2x4. As the defendants did 
not demur under G. S., 15-173, it is concedcdly sufficient to sustain the 
charge. 

There is no testimony in the record tending to show that Jackson 
fought in self-defense or in defense of his property or to quell a dis- 
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turbance such as would require the court, without special prayer, to 
explain the law applicable to his right to do so. 

The other exceptions are without substantial merit. As they present 
n o  new or novel question of law we need not discuss them. 

The three indictments returned by the grand jury relate to one assault 
in which i t  is alleged the defendants acted in concert. The court below 
properly consolidated for trial. Yet the appeals are brought here on 
separate records, Conley v. Pearce-Young-Angel Co., 224 N.  C., 211, 
29 S. E. (2d), 740, which merely renders i t  more difficult for us to 
consider the merits of the case. We again call attention to the rule, 
Rule 19 (2), Practice in the Supreme Court, 221 N. C,, 554, which was 
adopted for a purpose. I t  should be observed by counsel. 

I n  the trial below we find 
No error. 

RICHARD W. BROWN v. V. P. LOFTIS, TRADING AND DOING BUSINESS AS 

V. P. LOBTIS COMPANY. 

(Filed 27 November, 1946.) 
1. Trial 8 8%- 

Where plaintiff's evidence tends to establish each essential element of 
his cause of action, defendant's motion to ncnsuit is properly denied not- 
withstanding his evidence in contradiction thereto, since conflicting evi- 
dence raises an issue of fact for the jury. 

2. Appeal and Error § 6 c  (5) -  

A general exception to the charge as given is insufficient to present 
appellant's contention, argued in his brief, that the charge violated G .  S., 
1-180, in failing to charge upon a particular phase of the case. 

3. Evidence § 1- 

Where plaintiff's statement on direct examination is impeached by 
defendant on cross-examination, it is competent for plaintiff on re-direct 
examination to testify as to related matters, though not directly in issue 
in the action, for the purpose of re-establishing his credibility. 

APPEAL by defendant from Alley, J,, at 6 May, 1946, Term, of 
MECRLENBURQ. 

Civil action to recover on contract. 
Plaintiff alleges, in his complaint, in brief, that during the early part 

of May, 1944, he entered into a contract with the defendant to raise the 
tanker "Gulfland" which had been sunk in the Atlantic Ocean off the 
coast of the State of Florida, for which he was to be paid a weekly salary 
of two hundred fifty ($250) dollars; that "in addition thereto he was to 
be paid a bonus of fifty per cent of said salary of $250 per week, pro- 
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vided said vessel should be successiully raised and floated"; that he began 
work for defendant under said contract on 17 Mav. 1944. and continued " 1 

in  said employment for fourteen weeks from said date; that he was 
"successful in raising said tanker 'Gulfland' and putting her afloat"; 
that he is entitled to receive therefor the sum of $3,500 as a straight 
salary and "the additional sum of $1,750 as a bonus for having success- 
fully raised and put afloat the said vessel," making a total of $5,250; 
that defendant has paid plaintiff the sum of $600, leaving a balance of 
$4,650; and that he is entitled to recover of defendant said sum of 
$4,650, with interest thereon from 23 August, 1944, until paid, for which 
amount judgment is prayed. 

Defendant, answering, denies in material aspect all of said allegations 
of the complaint. 

Upon the trial below plaintiff offered evidence in  detail tending to 
support the allegations of his complaint as hereinabove stated. o n  the 
other hand, defendant offered evidence tending to support categorically 
his denial of the allegations of the complaint. The evidence was in 
sham conflict. 

The case was submitted to the jury upon these issues, which the jury 
answered as shown : 

'(1. Did the daintiff and the defendant enter into an oral contract 
under the terms of which it was agreed that the plaintiff would assist in 
the raising from the Atlantic Ocean off the East Coast of Florida the 
boat known as the Gulfland at  and for a wage or salary of $250 per 
week and a bonus of $125 per week to be paid to the plaintiff by the 
defendant upon the completion of said work, as alleged in the complaint? 
dnswer : Yes. 

"2. Did the plaintiff perform said contract on his part, as alleged i n  
the complaint ? Answer : Yes. 

"3. Did the defendant commit a breach of said contract, as alleged in 
the complaint ? Answer : Yes. 

"4. What amount, if any, is the plaintiff entitled to recover of the  
defendant ? Answer : $4,650.00 with interest." 

From judgment on the verdict, defendant appeals to the Supreme 
Court and assigns error. 

Jones & Srnathers and Claude L. Love for plaintiff ,  appellee. 
H e l m s  & Mull iss  and Fred B. H e l m s  for defendant ,  appellant.  

WINBOENE, J. Careful consideration of the assignments of error 
presented on this appeal fails to disclose error in the trial below. 

Appellant first challenges the correctness of the ruling of the court in 
refusing to grant his motions for judgment as in case of nonsuit. I n  
this connection, evidence offered by plaintiff, taken in the light most 
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favorable to him, tend3 to show: (1) An express oral contract as alleged 
in the complaint; (2 )  a compliance by him with the terms of the con- 
tract;  and ( 3 )  a breach of the contract by defendant. On the other 
hand, the evidence for defendant tends to show that no such contract 
existed, and that if i t  did exist plaintiff failed to fulfill it, and that there 
is no breach of it shown. But, all in all, the evidence presents a clear-cut 
but sharply contested issue of fact for the jury. 

Appellant also excepts to certain portions of the charge as given with 
respect to the second, third and fourth issuee, and upon such exceptions 
contends that the court failed "to instruct the jury to the effect that in 
no aspect of the case was the plaintiff entitled to a bonus payment, unless 
the shiw was raised."-in violation of wrovisions of G. S.. 1-180. I t  is 
noted, however, that there is no exception in  the record presenting the 
question of the failure of the court to charge as required by the statute, 
G. S., 1-180. Hence, argument unsupported by exception is insufficient 
to present the question, and will not be considered on appeal. See S.  v. 
Britt, 225 N.  C., 364, 34 S. E. (2d), 408, in opinion by Denny, J., where 
the authorities are assembled. The auestion may not be lsresented on 
(exception to charge as given. However, if there were exception here 
presenting the question, i t  would seem to be untenable in the light of 
the charge given by the court. 

Appellant further assigns as error evidence, admitted over his objec- 
tion, as to plaintiff's remuneration under other contracts on which he 
had worked before entering upon the work under the contract alleged 
in  this action, and under contracts entered into after the completion of 
the work on the Gulfland. This testimony was admitted in response to 
cross-examination tending to impeach testimony of plaintiff. The record 
shows that plaintiff on direct examination testified that he told defendant 
"that seeing as how I was making about $250 a week with the Navy 
Salvage, I expected that much of him, etc." The cross-examination of 
him tended to impeach the statement as to what he was making. Then 
in  response thereto he was permitted to state on re-direct examination 
what he was making in similar work under other employment. I n  the 
light of this setting, the evidence was competent for the purpose for 
which i t  was admitted. See Jones v. Jones, 80 N. C., 246; Bowman v. 
Blankenship, 165 N.  C., 519, 81 S. E., 746; Stansbury on North Caro- 
lina Evidence, section 50, p. 79. I n  the Jones case, Smith,  C. J., used 
this pertinent expression: ('In whatever way the credit of the witness 
may be impaired, it may be restored or strengthened by this or any 
other proper evidence tending to insure confidence in his veracity and in 
the truthfulness of his testimony." 

A11 other assignments have been considered, and are found to be with- 
out merit, and require no further elaboration. 

Hence, in the judgment below we find 
No error. 
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STATE v. GEORGE XEAL BEATTY, CLIFTON TEAGUE AND HAROLD 
DOUGLAS WARE. 

(Filed 27 November, 1946.) 

1. Criminal Law 3s 42b, 81a- 
I t  is within the discretion of the trial judge whether or not counsel 

shall be permitted to ask leading questions. The exercise of such discre- 
tion, in the absence of an abuse thereof, will not be reviewed on appeal. 

2. Criminal Law § 53i- 

A charge to the effect that the jury should take into consideration what 
a witness says and how he says it and his "interest in the case, if he is 
interested in it." and determine the weight to be given to the testimony, 
is not error in failing to further charge the jury to the effect that if they 
believe the testimony of an interested witness they should give the testi- 
mony the same weight as that of any other witness, since there was no 
instruction to scrutinize the testimony of interested witnesses, and the 
instrliction applied to all the witnesses alike and did not refer to the 
defendants as being interested. 

3. Criminal Law § 78e (1)- 

An exception to instructions of the court "which appear on pages 25, 29 
and 30 of the recorc'." is a "broadside attack" and will not be considered. 

APPEAL by defendants from Plemenf, J., at  J u n e  Term, 1946, of 
GASTON. 

Crimlnal prosecution tried upon indictment charging the defendants 
with rape, but the Solicitor only asked for a conviction of an  assault 
with intent to commit rape. 

Verdict: Guilty. Judgment:  That  each of the defendants be impris- 
oned in  the State's Prison for a term of not less than eight nor more 
than twelve years. 

The defendants appeal, assigning error. 

Attorney-General McMullan and Assistant Atforneys-General Brufon, 
Rhodes, and Moody for the State. 

f'. C. Froneberg~r and 0. A. Warren for defendanfs. 

D E X X ~ ,  J. The fimt assignment of error is directed to the admission 
of certain evidence over defendants' objection, elicited from the prosecu- 
tr ix in response to  leading questions. 

I t  is within the d~scretion of the tr ial  judge whether or not counsel 
shall be permitted to ask leading questions. The exercise of such discre- 
tio,l, in the absence of an abuse thereof, will not be reviewed on appeal. 
8. 11. Ilarris, 222 N .  C., 157, 22 S. E. (2d),  229; S. v. Hargroce, 216 
N. C., 570. 5 S. E. (2d), 852; S. v. Buck, 191 N.  C., 528, 132 S. E., 151. 
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No prejudicial error has been shown and the exception cannot be sus- 
tained. 

The defendants assign as error the following, portion of his Honor's 
charge: "Take into consideration what the witness says and how he says 
it. Take into consideration the witness' interest in the case, if he is 
interested in it, and then apply your judgment to the witness' testimony 
and decide on what weight you will give to it." 

The above instruction is only a part of his Honor's charge dealing 
with the question of the interest or bias of witnesses. The charge was 
applicable to all the witnesses alike, and did not single out any witness 
or refer to the defendants as being interested in the outcome of the trial. 
There was no instruction to scrutinize the testimony of the defendants 
or that of any other witnesses in the light of their interest in the result 
of the verdict. I f  there had been such instruction and the court had 
failed to further instruct the jury substantially to the effect, that if the 
jury believed the testimony of an interested witness they would give to 
such testimony the same weight as that given to the testimony of dis- 
interested witnesses, the exception would have merit. S. v. McKinnon, 
223 N .  C., 160, 25 S. E. (2d), 606. But since the instruction applied 
to all the witnesses alike, those for the State as well as those for the 
defendants, this assignment of error cannot be sustained. 8. v. Cureton, 
215 N.  C., 778, 3 S. E. (2d), 343. 

The defendants also except to the instructions of the court below which 
appear on pages 28, 29 and 30 of the record. This is an insufficient 
exception, in that i t  does not point out any specific statement or instruc- 
tion which the defendants contend is erroneous. Such exception consti- 
tutes a "broadside attack" upon the charge, and will not be considered. 
S. v. Herron, 175 N.  C., 754, 94 S. E., 698; S. z.. Wade, 169 N. C., 306, 
84 S. E., 768; S. v. Cameron, 166 N .  C., 379, 81 S. E., 748; S. v. John- 
son, 161 N. C., 264, 76 s. E., 679. But even so, after a careful reading 
of the portion of the charge to which the defendants except, we find no 
error therein. 

I n  the trial below, we find 
No error. 

STA4TE v. CARL McKNIGHT. 

(Filed 27 November, 1946. ) 

1. Criminal Law § 79-- 
Exceptions not set out in appellant's brief are deemed abandoned. Iioles 

of Practice in Supreme Court Nos. 21 and 28. 
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2. Criminal Law 3 53f- 
A charge that ". . . and the State contends that the evidence in the 

case" is sufficient to establish guilt beyond a reasonable doubt and that 
upon the testimony of the main witness for the State "and other evidence 
which corroborates this testimony" the jury should return a verdict of 
guilty, will not be held for error as an expression of opinion that "the 
other evidence" did corroborate the witness since it is clear that both 
phrases related to the statement of contentions of the State. 

3. Criminal Law § 7Se (2)- 

Alleged error in the statement of contentions upon evidence introduced 
during the trial must be brought to the trial court's attention in apt time 
in order for an exception thereto to be considered on appeal. S. u. Wyont, 
218 N. C., 505, cited and distinguished in that the statement of contentions 
in that case was not based on evidence adduced at the trial. 

APPEAL by defendant from Phillips, J., at February Term, 1946, of 
CALDWELL. 

The appealing defendant, Carl McKnight, was indicted, together with 
Harold Carlton and William M. Dean, under a bill of indictment con- 
taining three counts, namely, (1) unlawfully, willfully and feloniously 
a certain building, to wit: United States Post Office of Kings Creek, 
North Carolina, and then and there occupied by the Post Office 
Department of the United States Government, wherein goods, moneys, 
bonds and other valuable securities were kept, did break and enter with 
the intent then and there to steal, take and carry away, and did open, 
or attempt to open a vault, safe or other secure place therein by the use 
of nitroglycerin, dynamite, or other explosives, and (2 )  the said Carl 
McKnight, Harold Carlton and William M. Dean unlawfully and will- 
fully and feloniously cash, war bonds, and stamps, goods, chattels, money 
of the United States Post Office, did steal, take and carry away, and 
( 3 )  that said Harold Carlton, William M. Dean and Carl McKnight 
unlawfully, willfully and feloniously the aforesaid property before felo- 
niously stolen, taken and carried away, feloniously did receive and have, 
then and there well knowing the aforesaid property to have been felo- 
niously taken, stolen and carried away. 

The defendant Harold Carlton tendered a plea of guilty and was used 
a s  a State's witness against the appealing defendant McKnight, and the 
defendant William M. Dean at the close of all the evidence entered a 
plea of guilty. The court withdrew the charge in the third count of the 
bill, namely, that of feloniously receiving stolen goods, knowing them to 
have been stolen. There was, therefore, submitted to the jury only the 
charges against the defendant Carl McKnight for breaking and entering 
a building with the intent to commit a felony therein, and for the larceny 
of certain property. 
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The jury returned a verdict as to Carl McKnight of ('guilty as charged 
in the bill of indictment," whereupon the court pronounced judgment 
on said defendant &Knight of imprisonment of 25 to 35 years in the 
State Central Prison, to which judgment the defendant McKnight pre- 
served exception and appealed, assigning errors. 

d t forney -Genera l  1McMullan and Assistant Attorneys-General B r u t o n ,  
R h o d ~ s ,  and  M o o d y  for the  S ta te .  

Elledge & H a y e s  for de fendan f  M c K n i g h t ,  appellant.  

SCHENCK, J. The only assignment of error set out in appellant's 
brief is of Exception No. 31, page 45 of the Record (errorieously referred 
to in said brief as Exception No. 29)) which exception is to that portion 
of the charge reading as follows : '(. . . and the State contends that the - - 
rridence in this case is not sufficient to raise in your minds a reasonable 
doubt of his (defendant) guilt, and that upon the evidence of Harold 
Carlton, and  other  evidence w h i c h  corroborates h i s  t e s t imony ,  that you 
should return a verdict of guilty on the first two counts. The defendant, 
on the other hand, insists that your wrdict should be one of not guilty, 
and that you fail to find fro& the evidence and beyond a reasonable 
doubt that he was implicated in any respect or in any way in this crime." 
Since no other exceptions are set out in appellant's brief, they are 
deemed abandoned, Rules 21 and 28, Rules of Practice in the Supreme 
Court, 221 N. C., 558. 

I t  is contended by the appellant that the court, in violation of G. S., 
1-180, expressed an opinion that there was corroborative evidence, and 
this contention the sole question posed, namely, Did the rourt 
in the excerpt quoted err in expressing an opinion as to whether an 
essential element had been sufficiently proved? We think the answer is 
in the negative. While we are of the o ~ i n i o n  that the conviction of the 

u 

appellant rested largely, if not entirely, upon the testimony of appel- 
lant's accomplice and any evidence tending to corroborate this testimony 
was competent upon the prosecution's case, however, it is contended by 
the State that if error was committed in this excerpt from the charge, - ,  

it was committed in the statement of contentions, and since exception 
was not taken thereto at  the time the charne was delivered. in order to u 

give the court opportunity to correct such error after it was called to the 
court's attention, any error committed mas waived and cannot avail appel- 
lant on appeal. The contention that the words constituted an expression 
of opinion upon the proof of essential elements of the crime charged is 
untenable for the reason that they do not warrant such a conclusion. 
The court was stating the contentions of the State. The statement begins 
with the words "and the State contends that." The immediate ante- 
cedent clause "and that upon the evidence of Harold Carlton" is joined 
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to  the one in question by the conjunction "and." Very clearly both 
clauses relate back to the introductory and controlling phrase "and the 
State contends that." As a matter of fact the whole paragraph is a 
statement beginning ~ i t h  the phrase "The State contends further that." 

However, the appellant relies upon the case of S. v. W y o n f ,  218 X. C., 
305, 11 S. E. (2d) ,  473, and contends that  there Mas no waiver of relief 
from the failure to call the alleged error to the court's attention at the 
time i t  was committed. We think the charge of the court in thc V7yont 
cccse and the charge in the instant case are distinguishable. I n  the 
W y o n t  case the record fails to dixlose any evidence on which to base 
the contention given and for this reason largely the giving of the conten- 
tion was held for error, whereas in the instant case the corroborative 
e ~ i d e n c e  material to the issue was placed before the jury, it  having been 
introduced and opportunity having been giren to answer it and in any 
way to meet it. 

The  defendant, appellant McKnight, appears to have been giren a 
trial i n  which no error prejudicial to him i5 made to appear, therefore 
the judgment of the l o ~ e r  court must be affirmed. 

N o  error. 

I,ESA I1ARRISGTOS r. LEE TT'ALTEII ThT1,OR. 

(Filed 27 Xorember. 1946. I 
Scgligence 9- 

Evidence that plaintiff interposed herself between defendant and his 
n-ailant in a fight. and was injured by t h ~  blow intended for defendant, 
i.; insufficient to take the case to the jury on the issue of negligence since 
tlefendant could not 11a~-e reasonably foreseen or anticipated the injury. 

_ ~ I ' E ~ L  by plaintiff from Sfecens,  I . ,  at 11ay Term, 1946, of RICH- 
310SD. 

Civil action to recover damages for personal injuries alleged to hare  
lwei1 caused by the negligence of the defendant. 

On 8 January ,  1945, defendant went to the home of the plaintiff to 
set his x i f e  who had gone there for protection. The defendant ant1 liis 
71 i fe fell to fighting in the plaintiff's house. The defendant's wife had 
floored him v i t h  an axe and had it raised to strike him again when the 
I~la i~i t i f f  intervened and qared his life, but rcreiretl a berere cut on the 
hand when she "got the lick .ir-hich lvas intended for him." 

From judgment of nonsuit, entcred at the c l o ~ e  of plaintiff's e~-ideace, 
S ~ I P  appeals, assigning errors. 
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George S. Steele,  Jr . ,  for plaint i f f ,  appellant.  
Fred  W .  B y n u m  for de fendan f ,  appellee. 

PER CURIAM. The action is against the defendant and not his wife 
who inflicted the injury. The plaintiff first sued on con t r ac tde fend-  
ant's promise to pay damages-reported in 225 N. C., 690, 36 S. E. (2d),  
227. She now sues in tort. 

The evidence is wanting in sufficiency to carry the case to the jury. 
The in jury  is not one which the defendant could have reasonably fore- 
seen or anticipated. B u f n e r  a. Spease,  217 N. C., 82, 6 S. E. (2d),  508. 
The judgment of nonsuit r i l l  be upheld. 

Affirmed. 

ST;\TE T-. HOWARD PETERSOS. 

(Filed 27 Norember, 19-16,) 
Criminal Law 5 86a- 

Where 011 a former appeal the Supreme Court holdi that the evidence 
was sufficient to be wbmitted to the .jury. defendant's motion to non.nit 
npon s~~bstantially the wme eridence in the qecoild trial is properly drniecl. 

APPEAL by defendant from T h o m p s o n ,  b., at August Term, 1946, of 
SAMPSON. N o  error. 

The defendant was conricted of manslaughter, and from judgment 
imposing sentence appealed. 

Af forney -Genera l  M ~ ~ M u l l a n  and Ass i s fan t  At torneys-General  Brzrfon, 
Illzodes, and M o o d y  for fhe  S f a f e .  

J .  Faisorc Thornson nncl Jeff  D. Johnson  for d e f e n d a n f .  

PER CURIAJI. This cace was here at Fall  Term, 1945, and is reporte(1 
in 225 K. C., 540, where the material facts are stated. The former 
appeal was from judgment pronounced on rerdict of guilty of murder 
in the second degree. This Court held there was evidence sufficient to 
carry the case to the jury, hut ordered a new trial for error in the judge's 
charge. 

On the trial from which comes the present appeal the jury again 
found the defendant guilty of manslaughter. The evidence for the State 
i n  both trials was substantially the same. Hence motion for judgment 
of nonsuit was properly denied. We hare  examined the other excep- 
tions now brought forward in the assignments of error, both as to the 
admission of testimony, and as to the charge, and conclude that  none of 
them can be sustainetl. I I the trinl we find 

No error. 
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STATE v. J A M E S  BURGESS AND T7ERTIE RURGESS. 

(Filed 30 October. 1048.) 

APPEAL by defendant James Burgess from Sink, J., at April Term, 
1946, of CABARRUS. N O  error. 

The defendants were charged with assault with intent to commit rape. 
S o l .  pros. with leave was entered as  to defendant Vertie Burgesq. The 
jury returned verdict of guilty as to defendant James Burgess, a n d  from 
judgment imposing sentence he appealed. 

Attorney-General McMullun and Assistant Afforneys-General Bruton, 
Rhodes, and Moody for the State. 

C. M. Llewellyn and Hartsell & Hartsell for defendanf. 

PER CURIAM. The defendant, appellant, noted exception to the judge's 
charge to the jury in respect to the definition of what was necessary to 
be shown to constitute assault with intent to commit rape. An examina- 
tion of the language used by the court leads to the conclusion that the 
instructions given were in substantial accord with the definition approred 
by numerous decisions of this Court. S. v. Massey, 86 N. C., 658; S. v. 
Jefreys,  117 N. C., 743, 23 S. E., 175; 8. v. Jones, 222 N .  C., 37, 
11 S. E. (2d), 812; S. v. Walsh, 224 N.  C., 218, 29 S. E. (2d),  743; 
9. v .  Gay, 224 N. C., 141, 29 S. E. (2d), 458. 

The State's evidence was sufficient to carry the case to the jury and to 
warrant the verdict. I n  the trial we find 

No error. 



APPENDIX 

Ilv RE AD~ISORT OPIYIOS IS RE F. DOSALD PHILLIPS 

(Filed 13 September, 1946.) 

1. Public Officers § 4 b  

The judgeship of a United States Zonal Court in Germany would seem 
to carry some of the attributes of sovereignty which mould perforce invest 
the incumbent with goverumental authority, in TI-hich event it  would be 
an office or place of trust or profit under the United States, or a depart 
ment thereof. so that the acceptance of an appointment to such office or 
place of trust by a jndge of the Superior Court of North Carolina would 
ipso facto vacate the State office. N. C. Constitution, Art. XIV, see. 7. 

2. Sarne- 
One who holds an office or place of trust under authority of this State 

forfeits such office or place of trust when he accepts another office or place 
of trust which is forbidden by the Constitution or is incompatible with 
the office or place of trnst already held. The acceptance of the second 
forbidden or inco:llpntible office or place of trust. operates ipso facto to 
vacate the first. 

On 3 Sentember, 193-G, the  follnwing communication was receiretl 
f r o m  H i s  Excellencv, R. Gregg Cherry,  G o ~ e r n o r  of the  S ta te  of Nor th  
Carol ina : 

27 August l R i G  
HOS~RABLE W. P. STACY 

Chief Jus f  ~ C P  

HOSORSBLE J~ICHAEL SCHESCK 
HOXORABLE W. A. DEVIS 
HOXORABLE M. V. B-ARSHILL 

HOYORABLE J. WALLACE ~ T I S B O R S E  
HOSORABLE A. ,4. F. SEATTELL 
HOYORABLE E. B. DEXLT 

Assoctnte Je~s f zces  

IIonorable  Robert P. Pat terson,  Secretary of W a r ,  has  requested 
Honorable F. Donald Phillips, J u d g e  of the  Superior  Cour t  of the Thir-  
teenth Jud ic ia l  District,  to  accept a n  appointment  by  the  W a r  Depart-  
ment  as one of the  presiding judges of the  mi l i t a ry  courts set u p  by the 
W a r  Department ,  under  a directive of the  W a r  Department ,  f o r  the  
t r i a l  of war  cr iminals  esclusirely i n  t h e  American zone of occupation i n  
Germany.  I a m  at taching herewith a copy of a letter to me  f rom the 
Secretary of War .  --., 1 4 -  
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Judge Phillips has requested leave of absence as Judge of the Superior 
Court of the Thirteenth Judicial District, without pay, for a period of 
one year or for less than one year, if the present national emergency 
declared by Congress is terminated before the end of such year. Such 
leave of absence is requested by Judge Phillips under the provisions of 
G. S., 128-39, and is asked for on the condition that such leave of absence 
could be granted by me under the terms of the statute, G. S., 128-39. 
The I e a ~ e  of absence requested by Judge Phillips would not be desired 
by him if the acceptance of the appointment of the War Department, as 
a presiding judge of the military court referred to, would result in and 
be regarded as a resignation by Judge Phillips of his office as a Judge 
of the Suwerior Court. 

I would not wish to grant the leave of absence if the granting of same 
and acceptance of such position by Judge Phillips would result in vacat- 
ing his ofice as Judge of the Superior Court, and I would not wish to 
grant the said leave of absence unless, under authority of the statute, 
G. S.. 128-39, during the period of the leave of absence, I would have 
the authority to appoint a person to act as Judge of the Superior Court 
in the place and stead of Judge Phillips, with all his authority, duties, 
perquisite?. and emoluments during the continuation of the leave of 
absence. 

I hare received a letter from Honorable Harry Mchfullan, Attorney- 
General, under dated of 26 August, 1946, which is hereto attached, in 
which it is stated that doubt exists as to whether or not such a leave of 
absence could be granted under these circumstances without causing 
Judge Phillips to vacate his office as Judge of the Superior Court. 

I n  viex- of the fact that in the event such a leave of absence is granted, 
grar-e quebtions of public concern would arise affecting the validity of 
the jndicial acts which might be performed by any person appointed 
by me as the Acting Judge of the Superior Court during the leare of 
absence, as well as the status of Judge Phillips resulting from the ac- 
ceptance of such appointn~ent, in the public interest I desire to herewith 
request the opinion of the Chief Justice and Associate Justices of the 
Supreme Court of Xorth Carolina, specifically covering the following 
questions : 

1) I n  men- of the provisions of Section 11 of Article I V  of the State 
Constitution. that eyer7 Judge of the Superior Court shall reside in the 
district for which he is elected and the other provisions of said section. 
~rould I. a; Governor of Sor th  Carolina, under authority of the statute, 
G. S.. 12S-39, have the ponTer and authority to grant a leave of absence 
to Honorable 3'. Donald Phillips, Judge of the Superior Court, for a 
period of one year for the purpose of acting as one of the presiding 
iudges of the n~i l i tary  courts of the United States Army set up by the 
War Department in the American occupied zone of Germany ? 
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2) I f  such leave of absence may be granted and it is found necessary 
to appoint some other person to perform the duties of Honorable F. 
Donald Phillips, Judge of the Superior Court, during the term of such 
leave, could such person so appointed serve without regard to the resi- 
dence or district in which such person resides, as provided in G. S., 
128-39 ? 

3)  Would such person so appointed have all the authority, duties, 
perquisites and emoluments of a Judge of the Superior Court, regularly 
nominated in the Thirteenth Judicial District and elected by the people 
of the State of North Carolina to the office of Superior Court Judge? 

4) Would acceptance by Judge F. Donald Phillips of the position 
tendered him by the War Department, as a presiding judge of the mili- 
tary courts set up by the War Department for the trial of mar crim- 
inals exclusively in Germany for a term of not exceeding one year, 
amount to a resignation by Judge Phillips of his position as a Judge of 
the Superior Court, or would said Judge have a right, upon the termina- 
tion of said leave of absence, to resume the performance of his duties as 
such Judge of the Superior Court and serve therein to the end of his 
existing term ? 

Respectfully submitted, 
R. GREQQ CHERRY, 

RGC : mw Governor. 

HOSORABLE R. GREGQ CHERRY 
Governor of North Carolina 
Raleigh, Xorth Carolina 

Honorable F. Donald Phillips, Judge of the Superior Court of the 
Thirteenth Judicial District, hss been requested by the War Department 
of the United States to act as one of the presiding judges of the military 
courts set up by the War Department, under a War Department Direc- 
tire, for the trial of war criminals exclusively in the American zone of 
occupation in Germany. I am informed that the Secretary of War, 
Honorable Robert P .  Patterson, is communicating with you with refer- 
ence to this matter and furnishing you with the information above 
recited. 

Judge Phillips has consulted with me and requested my opinion as to 
whether or not a leave of absence can be granted to him under the pro- 
visions of G. s., 128-39, in the event such would have your approval, to 
serve in the capacity which he has been requested by the War Depart- 
ment, without salary during the period of his leat-e of absence, such leave 
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of absence to be granted for a period of one year, to be terminated upon 
the termination of the present national emergency. Judge Phillips de- 
sires to know, if leave of absence is granted to him and he should accept 
the appointment tendered him by the War Department, such an accept- 
ance would result in terminating his office as Judge of the Superior 
Court, or whether he could continue to hold said office while on leave of 
absence and resume his duties as Judge of the Superior Court upon the 
termination of the leave. 

My information from the War Department is that the position to be 
filled by Judge Phillips while serving in the military service of the 
United States is created by directives of the War Department for mili- 
tary purposes incident to the trial of war criminals in the American 
occupied zones of Germany. 

  he question presented b y  Judge Phillips, in its exact character, has 
never been presented to our Supreme Court. I n  the advisory opinion of 
the Chief Justice and Associate Justices of the Supreme Court of North 
Carolina, I n  re Yelfon, 223 N. C., 845, the Governor was advised that 
under Chapter 121 of the Public Laws of 1941 (G. S., 128-39), a leave 
of absence could be granted to Captain Yelton to accept a temporary 
officer's commission in the United States Army or Navy without perforce 
vacating his civil office and without a violation of the provisions of the 
North Carolina Constitution, Article XIV, Section 7. While the ques- 
tion presented in that advisory opinion is very similar to the question 
presented in this matter, there remains some differences due to the fact 
that the appointment of Captain Yelton was as an officer in the United 
States ~ r m i  while actual hostilities were in progress. 

While in my opinion the leave of absence may be properly granted 
and while the acceptance of this position on the part of Judge Phillips 
would not vacate his office as Superior Court Judge, yet there being no 
direct authority in this State on the question and a variety of authority 
in other states, I believe it is very important that the quesion should be 
set at rest by an advisory opinion of the Chief Justice and Associate 
Justices of the Supreme Court of North Carolina, which they will doubt- 
Iess render at  your request. This question is important to Judge Phillips 
but also important to the public, as it will be necessary to know whether 
or not any person who may be appointed to fill the vacancy while he is 
on leave of absence, under authority of G. S., 128-39, would in all 
respects he authorized and empowered to act as the Judge of the Supe- 
rior Court. 

HARRY MCMULLAN, 
H M  : TI- Attorney-General. 
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WAR IYEPARTSIEKT 
WASHINGTON 

31 Aug. 1946 
HOSORABLE R. GREGG CHERRY 
Governor of North Carolina 
Raleigh, North Carolina 

I t  is contemplated that the Honorable I?. Donald Phillips, Judge of 
Superior Court of North Carolina, Western Dirision, Thirteenth Dis- 
trict, will be appointed as a Judge to  sit i n  Germany as a member of a 
U. S. Zonal Court tha t  will t ry  Nazi  war criminals. Judge Phillips 
has been interviewed and he is willing to accept such an appointment 
if the necessary leave of absence can be obtained from hiq present 
position. 

I f  you approve, it is requested that  he be given a leave of abqence from 
the Superior Court of Korth Carolina, in order to make him available 
for the overseas appointment. These war crimes trials are scheduled to 
commence in October and it is estimated they will continue for approxi- 
mately one year. 

Sincerelj- yours, 
KENNETH ROYALL, 

Act ing  Secretary  of W a r .  

The follo~ving response was made by the Chief  Just ice  and Associate 
,Justices of the Supreme Court on 1 3  September, 1946: 

RALEIGH, K. C.: 13  September. 1946 

To His Excel lency,  R.  GREGG CHERRY, 
Gocernor of Xorth Carol inn:  

Your request for an  advisory opinion in the matter of a leave of 
absence for Judge F. Donald Phillips under the provisions of G. S., 
128-39, poses four separate questions. It is stated, however, that the 
leave of absence requested by Judge Phillips would not be desired by 
him, nor would you wish to grant  it, if the contemplated arrangement 
should work a vacancy in the judgeship of the Thirteenth Judicial 
District. The principal inquiry, then, which lies a t  the threshold of the 
matter, is whether Judge Phillips would vacate his present office, if, 
during his absence, he should accept appointment as Judge of s rn i t ed  
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States Zonal Court in Germany. The remaining interrogatories are 
predicated on a negative answer to this central question. 

No doubt it has been thought, and with good reason, that, in ~rinciple,  
some of the questions submitted were under consideration at the time of 
the advisory opinion in the matter of Nathan Yelton, reported in 223 
I\i. C.. 845. Even so, the Attorney-General is correct in advising that 
the constitutiolial matters here raised are in excess of the questions 
presented on that occasion. There, the position accepted by the civilian 
officer during his absence was a "temporary captaincy in the army during 
the mar emergency," which, it was thought, was not different in char- 
acter from those held by "officers in the militia," who are eo nomine 
excepted from the operation of the section of the Constitution inhibiting 
double office-holding. Here, the office which Judge Phillips proposes to 
accept. during his absence, apparently carries with it some of the a>tri- 
butes of qorereignty, and, if so, it would perforce invest him with gov- 
ernmental authority. State ex rel. Wooten v. Smith, 145 N.  C., 476, 
59 S. E., 649; Barnhill v. Thompson, 122 N .  C., 493, 29 S. E., 720. 
He ~ o u l d  then be holding an office or place of trust or profit under the 
United States, or a depsrtment thereof. United States v. Mouat, 124 
U. S., 303; Cnited States v. Germaine, 99 U .  S., 508; Groves v. Burden, 
169 Y. C.. 8, 84 S. E., 1042, L. R. 8.) 1917 A, 288, Ann. Cas. 1917D, 
316. "An office is a public station, or employment, conferred by appoint- 
ment of government. The term embraces the idea of tenure, duration, 
emolument. and duties." U. S. z.. Harfwell, 73 U .  S., 385; Eliuson v. 
Colenzrtn, 86 N. C., 236; Clark v. Stanley, 66 N. C., 59, 8 Am. Rep., 488. 
While Judge Phillips has requested a leave of absence "for a period of 
one Fear or for less than one year, if the present national emergency 
declared by Congress is terminated before the end of such year," it will 
be noted the Zonal Court over which he would preside is not so limited. 
Moreover. compliance with the provisions of Art. IV,  see. 11, of the 
Constitution in the appointment of a substitute would also present a 
serious pl-oblem, if that question were reached. 

One who holds an office or place of trust under authority of this State 
forfeits such office or place of trust when he accepts another office or 
place of trust which is forbidden by the Constitution or is incompatible 
with the office or place of trust already held. The acceptance of the 
second forbidden or incompatible office or place of trust, operates i p so  
facfo to vacate the first. Barnhill v. Thompson, supra; Whitehead v. 
Piffman. 165 N. C., 89, 80 S. E., 976; In  re Martin, 60 N. C., 153; 
Anno. 5.1 -4. L. R., 595. 

The Constitution, Art. XIV, see. 7, provides: "No person who shall 
hold an? office or place of trust or profit under the United States, or any 
department thereof, or under this State or under any other state or 
government. shall hold or exercise any other office or place of trust or 
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profit under the authority of this State, or be eligible to  a seat in either 
House of the General Assembly: Provided, that nothing herein con- 
tained shall extend to officers in the militia, notaries public, justices of 
the peace, commissioners of public charities, or commissioners for special 
purposes." 

Under this section, which is intended and designed to prevent or 
inhibit double office-holding, except in  certain instances, it is not per- 
missible for one person to hold two offices at  the same time. Groves v. 
Barden, supra; Harris v. Watson, 201 N.  C., 661, 161 S. E., 215;  Brig- 
man v. Baley, 213 N .  C., 119, 195 S. E., 617; In re Barnes, 212 N .  C., 
735, 194 S. E., 499. "The manifest intent is to prevent double office- 
holding-that offices and places of trust should not accumulate in a 
single person"-~Ymith, C. J., in Doyle v. Raleigh, 89 N.  C., 133. See 
McIntosh on Procedure, 1089, et seq. 

Accordingly, you are advised that the pivotal question above stated is 
regarded as involved in too much doubt to warrant a negative response 
or one favorable to the purposes indicated or contemplated. 

Respectfully submitted, 
WALTER P. STACY, 

Chief Justice. 
~\/IICHAEL SCHENCX, 
WILLIAM A. DEVIN, 
&I. V. BARNHILL, 
J. W-~LLACE WINBORNE, 
A. A. F. SEAWELL. 
ENERY B. DENNY, 

Associate Jzisf ices. 

ETHEL BUFFALOE AXD R. CARLTON STUART. EXECTTORS O F  T H E  ESTATE 
OF DAVID THOMAS BARNES, DECEASED, T. ZELDA BARNES, ROSSIE 
MAE BL4RNES, MRS. NANCY BARNES STUART. ETHEL BUFFALOE, 
MRS. RUTH BUFFALOE WILSON, KATIE BUFFSLOE a m  NORMAN 
B. BUFFL4LOE. 

(Filed 9 October, 1946.) 
1. Gifts § 1- 

Where one purchases stock with his own fundc and has the certificates 
iysned or reissued to himself and another as joint tenants with right of 
surrirorship, hut keeps the stock certificates in his possession throughout 
his lifetime, the transaction cannot constitute a gift inter vivos since it 
lacks the essential element of absolute and unconditional delivery. Taylor 
1.. Smith. 116 N. C., 531. aud Jones 2;. ?17aldl-ozcp. 215 S. C., 175. cited and 
distinguished. 
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2. Appeal and Error 60- 

Where the agreed facts establish a want of absolute and unconditional 
deliwry of the chose necessary to constitute the transaction in suit a gift 
i n t o  cicos, i t  would be futile to remand the case for further stipulations 
or findings relative to donative intent, since even if donative intent should 
be established the result would not be affected. 

3. Appeal and Error 8 40d- 

Where an action is submitted upon facts agreed to determine whether 
tesfator had made a gift inter v i ~ o s  of stock to claimant, and the executors 
admit upon the hearing and on appeal that claimant was the owner of 
one-half the stock, and claimant does not contest or protest this admission, 
the correctness of the admission is not presented for determination on the 
appeal, and perforce the Supreme Court passed only upon the question of 
crw~erhhip to that portion of the stock to which title is in dispute. 

PETITIOS to rehear this case, reported in 226 N. C., 313. 

Brassfield & A I a l ~ p i n  for petitioner. 

WINBORNE and DEKXY, JJ. The petition to rehear, filed in this cause 
by the defendant, Rossie Mae Barnes, was referred to us, under Rule 44 
of the Court. 

Ordinarily the members of this Court do not assign any reasons for 
denying a petition to rehear, but in order to show that, contrary to the 
allegations of the petition, the Court understood and properly passed 
upon the essential questions presented on the appeal, we deem i t  not 
improper to insert this memorandum in the record. 

I t  must be borne in mind that  the case was submitted on an  agreed 
statement of facts. 

The petitioner is correct in assuming that  the opinion of the Court was 
not intended to affect T a y l o r  v. Smith, 116 N.  C., 531, and Jones  v. 
W a l d r o u p ,  217 N .  C., 178, in so f a r  as applicable to the facts of the 
present record. 

The opinion in T a y l o r  1;. Smith, supra,  is very clear as to the authority 
of joint tenants to make a bilateral contract to the effect that  upon the 
death of one of the contracting parties, the property involved shall belong 
to the survivor or survivors. On the second issue. as to  the gift of the " 
one-half interest in the note, the opinion is not so clear and decisive. 
I t  merely holds that  such a gif t  is not inconsistent with the original 
contract and if the issue should be set aside the judgment is still valid 
and must be upheld because of the finding on the first issue. Even so, 
the donor had delivered the note to the donee a t  the time the gift in ter  
viaos mas alleged to have been made. 

I n  W a l d r o i p ' s  case, supra,  the evidence tended to show that  all the 
stock was purchased by Dr.  Waldroup with his wife's money. That  
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evidence was sufficient to sustain the verdict to the effect that his estate 
was not entitled to the stock. Ha& v. Harris, 178 N.  C., 7. Moreover, 
Dr. Waldroup, prior to his death delivered to his wife all the stock 
certificates involved, together with an assignment of certain shares which 
had not been transferred, and they were in her possession at the time of 
his death. Very likely the jury answered the issues in Waldroup's case, 
supra as it did because of the evidence to the effect that the wife's money 
was used to purchase the stock. 

The factual situation is very different in  this case. I t  is admitted that 
the deceased paid for all the shares of stock in question with his own 
funds and kept the stock certificates in his possession. He received all 
the dividends on the stock by getting Miss Barnes to endorse the dividend 
checks and thereby turn over to him the entire income therefrom. The 
receipt of all the dividends, however, is merely incidental and had no 
material bearing on the decision in this case. 

I n  the case before us, there is no claim to ownership under a bilateral 
agreement, but only by gift inter vivos. Certainly there is no sound 
legal basis for holding that the cases of Taylor v. Smith, supra, and 
.Jones v. Waldroup, supm, are authority for sustaining the judgment of 
the court below on the ground that there was a valid gift infer vivos. 

A gift inter vivos is one by which the donee becomes in the lifetime 
of the donor the absolute owner of the thing given. Black's Law Diction- 
ary, p. 843. A gift infer vivos is not only one that must take effect 
during the lifetime of the donor, but it must be irrevocable and fully 
executed by complete and unconditional delivery. 25 0. J., 623. 

The petitioner places great stress on donative intent and cites numer- 
ous authorities in support of her contentions. And it is argued that 
there is no room for an inference to be drawn from the stipulated facts 
which is inconsistent with a completed gift, and that it is the duty of 
the Court as a matter of law to declare that there was donative intent and 
delivery, and that the gift of the right of survivorship in the stock was 
complete. I f ,  however, conflicting inferences are deducible from the 
stipulated facts, it is further contended, the decision herein should be 
altered to the extent of remanding the case to the lower court for these 
inferences to be established by further stipulation or by jury trial. 

A joint tenancy in stock with a provision for survival of ownership, 
where the donor retains custody of the stock, nothing else appearing, in 
our opinion, does not meet the definition of a gift inter vivos. The 
possession of a joint tenant is not that exclusive, absolute, and uncondi- 
tional possession contemplated in a gift infer vivos. 

Consequently, it would serve no useful purpose to remand this case 
for further findings of fact in view of the stipulations in the present 
record. Moreover, the case was submitted on an agreed statement of 
facts. However, donative intent or other inferences that might be drawn 
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from further findings of fact, in our opinion, could not cure the admitted 
lack of absolute and unconditional delivery of the stock to the donee, in 
the lifetime of the donor, which is essential to the validity of a gift 
inter vivos. 

The petitioner now takes the position that if she is not entitled to all 
the stock as survivor, she is not entitled to any of it. The contention 
is without merit on this petition. The appellants admitted in the 
hearing below and on appeal to this Court that the petitioner was the 
owner of one-half of the seventy shares of stock. The appellee did not 
contest or protest the admission. And the correctness of the admission 
was not presented for our determination, on the appeal. Hence, the 
Court passed only upon the question of ownership as to that portion of 
the stock to which title was in dispute. 

I n  view of the stipulations and admissions set forth in the record and 
briefs, u7e think the case was correctly decided and that the petition to 
rehear should be denied. 

This memorandum is in no way binding on this Court, but is intended 
to set forth the reasons why we think the petition should be denied. 

Petition denied. 
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I. Edward 1,. Cannon, Secretary-Treasurer of The North Carolina State Bar, 
do hereby certify that the following resolution was duly adopted by the 
Council of The North Carolina State Bar  a t  i t s  regular quarterly meeting 
held on July 12, 1946, and that the said Council did adopt said resolution 
a s  a n  amendment to the rules of the Board of Law Examiners of the State of 
North Carolina a s  appearing on Page 611, 221 North Carolina Reports, begin- 
ning on Line 18 under Numeral 9 entitled "Legal Education" and which said 
amendment applies to Rule 9 and Line 5 of the attached copy of the rules of 
the said Board : 

RESOLVED that  Rule 9 be amended by adding after the words "six years" in 
Line 5 of said rule the following: "Provided, however, that the period between 
the date of induction of the applicant into the armed services and the date of 
his discharge therefrom shall not be counted." 

Given under my hand and the seal of The North Carolina State Bar, this 
the 21st day of October, 1946. 

(Signed) EDWARD L. CANNOK. 
(Seal of 

The North Carolina 
State Bar )  

After examining the foregoing resolution of The North Carolina State Bar, 
i t  is  my opinion that  the same complies with a permissible interpretation of 
210 Public Laws of 1933 and amendments thereto, this the 29 day of October, 
1946. 

(Signed) W. P. STACY. 
Chief Justice. 

Upon the foregoing certification, it is ordered that the foregoing amendment 
to the rules of The North Carolina State Bar  be spread upon the Minutes of 
the Supreme Court and that  i t  be published in the forthcoming volume of the 
Reports a s  provided by the Act establishing The North Carolina State Bar, 
this the 29 day of October, 1946. 

(Signed) DENNY, J., 
For the Court. 
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Abandonment-Second contract relat- 
ing to purchase of its stock by cor- 
poration held not abandonment of 
prior agreement relating thereto, 
Bank v. Bupply Co., 416; evidence 
held insufficient a s  predicate for ali- 
mony without divorce to show con- 
structive abandonment, Elanchard 
u. Blanchard, 152; failure t o  sup- 
port children held not to  preclude 
divorce on ground of separation, 
Welch u. Welch, 541. 

-4batement and Revival-Death of les- 
sor does not terminate lease or 
option, Trust Co., v. Fraaelle, 724; 
death of party and survival of ac- 
tions in general, Harrison u. Carter, 
36 ; Swink v. Horn, 718 ; actions for 
negligent injuries causing death, 
Harrison v. Carter, 36; Hoke u. 
Greyhound Corp., 332; actions for 
negligent injury not causing death, 
Hoke v. Greyhound Corp., 332. 

Abortion-Evidence of manslaughter 
in  attempting abortion held suffi- 
cient, 8. v. Gardner. 310. 

Abrogation-Second contract relating 
to  purchase of its stock by corpora- 
tion held not abrogation of prior 
agreement relating thereto, Bank v. 
Rupply Co., 416. 

Accident-Within meaning of Work- 
men's Compensation Act, Rewis a. 
Ins. Co., 325. 

Acknowledgment-Deed of separation 
must be acknowledged as  required 
by G. S., 52-12, Pearce u. Pearce, 
307. 

Actiong - Causes improperly joined 
need not be dismissed on demurrer, 
Pressley v. Tea Co., 518; death of 
mother of plaintiff in action in sum- 
mary ejectment under Federal Rent 
Control held not grounds for dis- 
missal, Bwink v. Horn, 718. 

Administration-See Executors and 
Administrators. 

Admissions-Flight a s  implied admis- 
sion of guilt, S. u. Shoup, 69; ad- 
mission in argument that defendant 
shot and killed deceased not bind- 
ing on defendant, S. v. Ellison, 628 : 

in pleadings, Bell v. Chadwick, 598 ; 
misstatement of admissions which 
affects burden of proof held error, 
8. v. Ellison, 628. 

Adultery-Of wife has no relevancy 
to order allowing support pendente 
lite for child of marriage, Lawrence 
u. Lawrence, 221. 

Adverse Possession-Of eartways, 
Speight v. Anderson, 492 ; hostile 
character of possession-Landlord 
and Tenant, Lofton u. Barber, 481; 
what constitutes color of title, 
Lofton v. Barber, 481; accrual of 
right of action and time from which 
possession is adverse, Lofton v. 
Barber, 481; competency and rele- 
vancy of evidence, Graham v. 
Spaulding, 86; sufficiency of evi- 
dence and nonsuit, Graham v. 
Spaulding, 86. 

"AforethoughtH-Use of word "afore- 
thought" in  defining premeditation 
and deliberation not necessary, 8. 2;. 
Hightower, 62. 

"After9'-Indicates that  promise is to 
be performed only upon happening 
of stated event, Jones v. Realty Co., 
303. 

Agency-See Principal and Agent. 
-4greed Facts-Are binding on appeal, 

Airport Authority u. Johnson, 1 :  
Buffaloe u. Barnes, 780. 

Aiders and Abettors-S. v. Johnson, 
671 ; S. v. Smith, 738. 

Aid to Dependent Children-Tax t o  
support is for special purpose with 
special approval of Legislature, 
R. R. v. Duplin County, 719. 

Airport-Right of city to  contribute 
funds to airport, Airport Authorit?] 
u. Johnson, 1. 

Alimony-Husband may not be im- 
prisoned for failure to pay judg- 
ment for debt due wife under sepa- 
ration agreement not adopted a s  
order of court, Eltanley u. Btadey, 
129; adultery of wife has no rele- 
vancy to order allowing support 
pendente lite for child of marriage, 
Lawrence u. Lawrence, 221 ; but 
pending appeal, court has n o  power 
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to adjudge defendant in contenipt, 
ibid.; misconduct of wife no de- 
fense to subsistence of minor child 
pendente Tite, Brooks v. Brooks. 
230 ; allowance for attorney's fees 
sustained, Welch  v. Welch ,  541; 
separation agreement does not pre- 
clude allo\rance of alimony prn- 
detbte Zite, Bzbtlcr v. Bwtler, 694; 
e~ idence  held insufficient to show 
abandonnient as  predicate for ali- 
mony xrithout clirorce, Blanchard ql. 

Blanchard,  133 ; complaint held suf- 
ficient i11 actioii for alimony without 
divorce. Brooks v. @ool;s. 280 : 
cross-action for aliinoiiy without di- 
vorce or consent jitdginent based 
thereon niay not be entered in hus- 
Imid's action for divorce. Ericsol? 
v .  Ericsou. 474. 

Amrncl~nent-Co11rt may allow amentl- 
nient which does not change natllrr 
of action. Jcrmes v.  James ,  399 : 
conrt mrp  allow amendment to cr- 
r l ~ r  of publication $ ? I ~ ? I c  pro tunc.  
Sulitli v. G~ni th ,  506; court has dis- 
cretionary power to permit amend- 
ment to warrant, S ,  v .  Grimes. 523. 

Answer-See Pleadings. 
Anticipation of Injury-See Harring- 

to11 1.. Taylor ,  769. 
Appeal and Error-Appeals in crim- 

inal cases see Criminal Law ; assess- 
ment of costs after decision on ap- 
1)eal modifying and affirming judg- 
incnt, C l w k  v. Cngle, 230; review of 
award of Industrial Commission, 
Reiris  v. Ins. Go., 32.5 : no appeal 
lies from order that suspended judg- 
mpnt be executed, S .  v. Favmr.. 478 : 
:ippellate jurisdiction in general. 
Lindsay u. Bmzt.lcy. 468: parties 
who may appeal-"Party Aggriev- 
ed," Starncs 2;. Tyson,  39.7: Stcph- 
e-tzso~ v. 'lT'atso?i, 742; moot ques 
ticins and dismissal where question 
has hecome academic. Switik r. 
Horn,  718: parties entitled to object 
and take exception, Johnson 2;. 8id- 
 bur?^, 345: form and sufficiency of 
objections and exceptions in general, 
R a m s e ~  2:. Xebel. 590; objections 
and exceptions to charge, S. 1.. 

Thomas,  384 ; Scare?/ v. Logan. 562 ; 
Rrozcw u. Lo f t i s ,  762: theory of 

trial. Jernigan 2;. Jernigan, 204; set- 
tlement of case on appeal, Lindsay 
2;. Brazcley, 468; certiorari to cor- 
rect or amplify record, Lindsay c.  
Brawley ,  468; powers of and pro- 
ceedings in lower court after ap- 
peal. Lawrence 1). Lawrence,  221 ; 
Clark z;. Cagle, 230 ; necessary parts 
of record proper. S. 1.. Clough, 381: 
Ericson v. Er icsol~ ,  474 ; Can%pbeZl .c. 
Ca?npbell, 653 : conclusiveness and 
effect of record, Ericso~t 2;. Ericsoli. 
474; necessitj for exceptions to sup- 
port assignments of error, S.  7. 

Hcrring,  213 : abandonnlent of ea- 
ceptions and assignments of error 
by failing to discuss in briefs, Smith  
2;. Xariakakis ,  100 : Sf. 7;. Hightower. 
62 : S .  v. Stone,  97: S. 1;. Har t ,  200; 
Clark v. Caglc, 230; S .  7:. Carroll. 
237: dismissal for failiire to serre 
statement of case on iipl?eal. La,w 
reiccc v.  Laulrence, 221 ; for ,failtire 
to docket appeal in time. S.  v. Prea- 
uell ,  160; for insufficiency of rec- 
ord. Ericsoiz z'. Ericsolr. 474: Camp- 
brll v. Ccrvvbpbell, 6Z3 : dismissal nf 
frirolous appeals. Stephenson o. 
Watson ,  742: scolw and extent of 
review in general. Charlotte u. 
Heath ,  750; presiiinptions and bur- 
den of showing error, Rta  2;. Sirno- 
w i t z ,  379 : error harnlless because 
of answer to another issue, Miller 
0. McConnell, 28; .Ilctso,? 1;. Jfaso7i. 
740 : because of admissions, MCCOF 
kle 1'. Ucat ty ,  338 : ST'ebb z'. Th!eatw 
Corp.. 342 : harmless and prejudi- 
cial error in admission or. exclusion 
of evidence. 3fcCorliTc 2;. B c a t t ! ~  
338: Deaton z'. Elon Collegc. 433: 
ST'ehb v .  Theatre Corp.. 342; Bel- 
haven v. Hodges, 485 ; Speight 2;. 

Ande?'son, 492 ; I n  re W i l l  o f  Lomalr. 
498; Tpzdal l  v. H h e s  Co., 620: in  
instructions generally. Rea 2;. Sinao- 
w i t z ,  379; error in placing of bur- 
den of proof, L i i i d s a ~  2;. Brau;le!/. 
468 : Crain 2;. Hutchins,  612 : review 
of exceptions to judgment or to 
signing of judgment, Lrc  z'. Board 
o f  Adjus tment .  108 :. Redwixe 2:. 

Clodfelter,  366: King 1:. Rudd ,  156: 
Smi t k  1;. Smi th .  506; Rowel1 c. 
Bi.tr~so?i,  264: 111 re Collins. 412: 
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Swi j i t  7'. Hot'ii. 713 ; r e r i e ~ r  of mat- 
ters ill discretion of 1017-er court, 
Ziglrcr 2 ' .  Ziglar. 102 : Builey 2;. Xc- 
Cotter. 160 : W e b b  c. Tlteatre Corp., 
34% ; IT-cstcr-r? N. G. C'onference v. 
Ta l l e?~ .  654 : BI-own 1:. Hall. 732 ; 
reriew of findings of fact or facts 
agreed. Airport Author i ty  ?:. John- 
sol?. 1 : Buffaloe v. Barnes,  780; 
G1ai.k 1 ' .  Cccgle, 230: Lindsay v. 
B r a ~ l r ! ~ .  468 : Szciflk v .  Horn,  713 : 
CharTottc c. Henth ,  750; review of 
juclgn~eilts on motions to nonsuit, 
Wallace T .  Longest ,  161 ; Highwnlj 
Conzin. T .  Transportation Corp.. 
371 : Co.2 1:. H i n s h a z ~ .  700; Dentoll 
?;. Elor? C'olTege. 433 : partial new 
trinl. Stcct.~ic.? I-. [I'llson, 396 : remand, 
R~rff trloc r .  Bnrxes ,  780; law of the 
case. Coleniccit 1:. TVhisnant, 258 : 
Cuiriior? 1.. Cmnnon. 634 ; proceedings 
in lower court after remand, Call- 
noli ?.. C!rcn~~ort. 634. 

Arbitratio11 nnct Awarrl-Attack of 
and setting ar;ide awnrtl. Tarp le l~  1;. 

4r1iolti. 679. 
Argument-Right to opening and con- 

cl~tdiilg argument iir caveat pro- 
ceedings. Iu  ve W i l l  o f  Lomax ,  498. 

"Arising Out of Employment"-With- 
in n~eani ig  of Workmen's Compeii- 
sation Act, Re?ois v. Ins.  CTo., 323. 

Arrest of Judgment-Upon conviction 
11pon Yoid ~ v a r r a n t  Supreme Court 
will arrest jndgment e x  mero motrc. 
8. 1.. Ilor!jccii. 414; S. v. Johnson. 
266. 

Assault--With intent to commit rape. 
S. 1.. Pctqj .  78:  S. v. Overcash, 632: 
assault with deadly weapon, S. v. 
Perry,  530 ; instructions on defenses. 
S.  v. Jackson,  760; on less degrees 
of the crime, S.  v, Perry ,  530; ver- 
dict and judgment, S.  v. Grimes. 
523 : person hnrt  while intervening 
in fight between husband and wife 
not entitled to  recovery on issue of 
negligence, Harrin'gton v. Taylor ,  
769. 

Assignments of Error-Failure to 
bring forward in briefs abandon- 
ment of, 8. v. Hightower,  62; 8. v. 
Rtolte. 97: S m i t h  v. Yar iakak i s .  
100: S. t. Har t ,  200; S. 2;. Carroll. 
237: assignments of error must be 

babed upon exceptions, S.  r .  Her - 
ring, 213 : S.  5. Pcrrij. 530 ; S .  z 
Biqgers ta f f ,  603. 

Associate Justice--Notice of candi- 
dacy for Justice of the Supre~nv 
Court must designate to which vf 
two vacancies nomination is sought. 
Ingle v. Board o f  Elections, 454. 

"As Soon As"-Indicates that  promise 
is to be performed only upon hap 
pening of stated erent,  Jones c. 
Realty Co.. 303. 

Attorney and Client-Scope of author- 
it) of attorney. Bail! ?). Xormnri. 
502: evidence held to raise issups 
of fact as to whether attorney coil- 
wilting to trial by court represented 
defendant. Rrizrieft v. Templetori. 
676: neglect in failing to see that 
cause was calendared for two sepn- 
rate ~ e e k s  of term not imp~ltable to 
client, C I - a ~ c r  v. Spaugh. 450; rip!]+ 
to opening and concluding argument 
in careat proceedingc. In  re W i l l  o f  
Lomax ,  498; admiqsion in argn- 
ment that defendant shot and killrd 
deceased not binding on defendant 
8. v. Ellzson, 628 

Antomobiles-Evidence held sufficieu t 
in action for damages to trncl; 
while being transported under on-11 
power by carrier. Barnard v Kobrt. 
Inc.. 392; action by widow to r(.- 
plery automobile from father-in- 
la\\- on ground that it  was gift of 
her huuband, James  2;. Jarnrs. 399 : 
acquiescence of father in pnrchaw 
of car by son is evidence of emall- 
cipation, .James c. James.  399: c w -  
tomer of automobile parking lot 
held licensee and not hailee or ten- 
ant, Freeman v. Scrvice Co., 736: 
backing. Phillips v. Nessmith.  173: 
intersections. Icennedv v. Snzith. 
514; legal age and driving withont 
license, Hoke  v. Greyhound Gorp.. 
692 ; speed in general. Hoke v. G I  ell- 
hound Corp., 692 ; right side of rcnd 
and passing vehicles traveling in 
oppoqite direction, Wallace  v .  Loiiq- 
rst ,  161 ; Hoke v. Greyhound Coiy).. 
692 ; proximate cause, Hoke c. GI,( ii 
hoiritd Corp.. 692; contributory nrq 
ligcnce. Phillips v. Nessmith.  173 
Hobby t-. Drewcr,  146 ; concurring 
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and intervening negligence, Hoke v. 
Greyhound Corp., 692; evidence a s  
to speed, Tyndall  v .  Hines Co., 620; 
nonsuit on issue of negligence, W a l -  
lace v .  Longest, 161 ; Phillips v. 
Nessmith,  173; on issue of contribu- 
tory negligence, Phillips v. Ness- 
m i th ,  173; Kennedy v .  Smi th ,  514; 
instructions on negligence in per- 
mitting person under age to  drive, 
Hoke  v .  Greflhound Corp., 692; is- 
sues and verdict, Phillips 9. Nesr- 
m i th ,  173 ; parties liable to guest or 
passenger, Hoke v .  Greyhound 
Corp., 692 ; actions by guests or pas- 
sengers, Strickland v. Smi th ,  517 ; 
agents and employees within rule of 
revpondeat superior, Wood v. Miller, 
567 ; sufficiency of evidence on issne 
of respondeat superior, Smi th  v. 
Mariakakis, 100 ; Tomlinson v .  
Sharpe,  177 ; Toler u. Savage, 208; 
definition of "under the influence of 
intoxicants," 8 .  v .  Carroll, 237; 
prosecutions for drunken driving, 
S. v .  Carroll, 237; S .  v .  Bowen, 601; 
8. v .  Biggerstaff ,  603; elements af 
offense of failing to stop after acci- 
dent, 8. a. Bowen, 601. 

"Backing9'-Vehicle from curb, Phil- 
lips v. Nessmith,  173. 

Bailment - Nature and requisites, 
Freemalz v. Service Co., 736 ; receipt 
of property, Barnard v. Sober, Inc., 
392 ; actions for conversion or fail- 
ure to return property, Freemalz v. 
Service Co., 736; actions for dam- 
age to property, Barnard v .  Sober, 
Inc., 392. 

Bankruptcy-Where homestead is  al- 
lotted subject to specified judgment, 
judgment creditor can proceed by 
levy of execution, Sample v .  Jack- 
son, 408. 

Banks and Banking-Bank cashiers' 
fidelity bond, Indemni ty  Co. v. 
Hood, 706. 

Barn-Res ipsa Zoquitur does not ap- 
ply upon showing of burning of 
barn while in possession of tenant, 
Rountree  v. Thompson, 553. 

Bastards-Warrant and indictment 
for  failure to  support, El. v .  Morgan, 
414. 

Betterments-Evidence and burden of 
proof, Crain v. Hutchins,  642. 

Bigamy and Bigamous Cohabitation- 
Prosecution and punishment, s. v. 
Setxer, 216. 

Bills and Notes-Consideration, Perry 
v. Trus t  Co., 667; competency and 
relevancy of evidence, Perry v. 
Trus t  Co., 667; sufficiency of evi- 
dence, Perry v. Trus t  Co.. 667 ; stat- 
ute runs against bond coupons from 
date of maturity, Jennings v .  More- 
head City,  606. 

Blouse-Held competent to  corrobo- 
rate witness, S. v. Petry ,  78. 

Board of Adjustment-Authority of 
Municipal, Lee v .  Board o f  Adjust- 
ment ,  107. 

"Rodily Heirs9'-When used as  de- 
scriptio personarum and issue con- 
notes children, grandchildren, Tur-  
pin v .  Jarrett ,  135. 

Bonds-Limitation on increase of 
county debt, Coe v .  Surry  County, 
125; statute runs against bond cou- 
pons from date of maturity, Jen- 
nings v. Morehead City,  606 ; renew- 
als of bank cashier's fidelity bond, 
I?tdemnity Co. v. Hood, 706. 

Boundaries-Re.versing calls of deed, 
Belhaven v .  Hodgea, 485; declara- 
tions, Belhaven v .  Hodges. 485 ; evi- 
dence of other proceedings, Clark v. 
Cagle, 230; location of corners of 
contiguous property, Bclhaven v. 
Hodges, 485. 

Brick-May be deadly weapon as a 
matter of law, 8. v. Perry,  530. 

Bridges-Wilure of municipality to 
maintain guard rails along bridge 
constituting part of street, negli- 
gence, R u n t  v. High Point,  74; 
plaintiff held not guilty of contribu- 
tory negligence as  mat r of law, in 2 failing to  wait de endant's truck 
had cleared bridge before entering 
thereon, Hob& v .  Drewer,  146. 

Briefs-Assignments of error not 
brought forward deemed abandoned, 
B. v .  Hightower, 62; 8. v. Stone,  97; 
S m i t h  v. Yar iakak i s ,  100; S. v. 
Hart ,  200 ; Clark v .  Cagle, 230 ; 6. v.  
Carroll, 237: S. v. Malpass, 403; 
S. v .  NcKnight ,  766. s 
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Broadside Exception - See S. v. 
Thonmu, 384; S. v. Biggerstaff, 603; 
Brottin c. Loftis, 762; S. v. Beatty, 
76> ; Ramsey v .  Nebel, 590. 

Brokers-Creation, existence and ter- 
mination of relationship, Buffaloe 
v. Barnes, 313 ; right to commissio~ls 
where sale is not consummated, 
Jones v. Realty Co., 303. 

Building Permits-Authority of Mu- 
nicipal Board of Adjustment, Lee 
v. Board of  Adjustment, 107. 

Burden of Proof-Upon plea of sole 
seizin in partition, Jernigan v. Jer- 
nigan, 204; of proving par01 trust, 
McCorkZe v. Beatty, 338; is on pur- 
chaser to establish right to improve- 
mentc. Crain 5.  Hutchins, 642; is 
on maker to establish defenses to  
note. Pcrrl~ G. Trust Go., 667; is  on 
defendant to prove all elements of 
self-defense relied on in homicide 
prosecution, S. v. Taylor, 286; upon 
plea of statute of limitations burden 
is on plaintiff to prove live claim, 
Jenuiltgs G. Morehead City, 606; as- 
sertion that claim had been settled 
in prior agreement is matter of de- 
fense carrying burden of proof, 
Lindsay v. Rrau~ley, 468 ; State may 
rely on presumption upon showing 
intentional killing with deadly 
weapon on charge of first degree 
murder, R. v. Floyd, 571; findings 
baseN upon erroneous placing of 
burden of proof present questions 
of law or legal inference which are  
reviewable, Lindsag v. Brawley, 
468; charge on sufficiency of cir- 
cumstantial evidence to  convict, S. 
v. Shoup. 69; charge on burden of 
proof held without error, S. v. 
Petry, 78; failure to  instruct a s  to  
burden of proof of issue is error, 
Crain v. Hutchin& 642 ; misstate- 
ment of admissions which affects 
burdell of proof held error, S. v. 
Ellison, 628 ; charge containing cor- 
rect and incorrect instruction on 
burden of proof is reversible error, 
S. v. Absher, 656. 

Burglary-Possession of implements 
of burglary, 8. v. BaZdwZn, 295; 

295 ; conviction of different degree 
of the crime, S. v. Jordan, 155; S. v. 
Loelclear, 410. 

Buses-Relation of carrier and pas- 
senger does not exist during trans- 
fer  from one urban bus to another, 
Patterson v. Power Co., 22. 

Calendar-Calendaring of case is no- 
tice to  litigants, Craver v. Spaugh, 
450. 

Cancellation-Of liability policy by 
mailing notice, White v. Ins. Co., 
119. 

Carnal Knowledge--Use of phrase 
"statutory rape" in prosecution un- 
der G. S., 14-26, held not prejudi- 
cial, S. v. Bullins, 142; in prosecn- 
tion under G. S., 110-39, charge that  
crime is encouraging minor "in 
moral delinquency" held for  error. 
8 .  v. Bullins, 142. 

Carriers-Injury to goods in transitu, 
Barnard v. Sober, Inc., 392 ; injuries 
in boarding or alighting, Patterson 
v. Power Co., 22. 

Cartway$-Establishment of by pre- 
scription, Speight v. Anderson, 492 ; 
defendants held bound by equitable 
estoppel from obstructing cartway. 
Long v. Tmntham, ,510. 

Case on Appeal-Appeal will not be 
dismissed for failure to serve, Law- 
rence v. Lawrence, 221; judge not 
subject to supervision in settlement 
of case, Lindsay v. Brawley, 465; 
appeal dismissed for failure to 
docket, S. v .  Nelson, 529; S. v. 
Nash, 608. 

Casual Employees-Employment con- 
tinuously for five or six weeks held 
not casual employment within mean- 
ing of Compensation Act, Smith 27. 

Paper Go., 47. 
Caveat-See Wills. 
Certiorari-Is sole remedy to bring up 

omitted parts of record, Lindsay v. 
Brawley, 468. 

Character Evidence-See S. v. Robin- 
son, 95; defendant held to live in 
"community" for purpose of testi- 
mony a s  to  general reputation, S. u. 
Bowen, 601. 

Charge-See Instructions. 
Charities-Associated schools held in snfiiciency of evidence and nonsuit, 

R. v. Gibson, 194: S. v. Baldwin, continued existence as  matter of 
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law for purpose of accepting be- 
rlnest notwithstanding chailge of 
name and curriculum, Trust Co. v. 
Boavd of National &fissions, 346. 

Checlis-Bad check does not discharge 
tax lien, Miller v. XrConneZl, 28. 

Children-"Bodily heirs" when used 
ns descroptio personarurn and "is- 
cue" connote children, grandchil- 
dren and other lineal descendants, 
Tltrpin v. Jarrett .  135; bequest or 
devise to heirs or children requires 
tlirision per capita, TVootcn 2;. Out- 
IamZ, 245; approval of family agree- 
ment for distribution of trust which 
preserves trust estate for minors, 
approved, Redwil~e v. CZodfeZter, 
366 : determination of life expec- 
tancy of child under ten, Rea v. 
Bimozt;itx, 379 ; acquiescence of 
father in lsurchase of car by son is  
evidence of emancipation, James c. 
.Tames, 399; right of respective par- 
ents to custody, In, re  DeFord, 189; 
11ctbrvs c o ~ p u s  to determine custody 
of children in contest between hus- 
band and wife, I n  re Biggers, 647; 
father's right to earnings of child 
during minority, Tolei- v. Savage, 
208 ; James v. James, 399 ; adultery 
of wife has no relevancy to order 
allowing support pendente lite for 
child of marriage, Lazcrence v. 
La?r7wzce, 221; tax to support de- 
pendent is for special purpose with 
.pecial approval of Legislature, 
R. R. v. Duplin Countg, 719: indlct- 
rnent' for failure to support illegiti- 
mate child must allege willfulness, 
S. v. Yorgan, 414; in prosecution 
nnder G. S., 110-39, charge that 
crime is  enconraging minor 'in 
moral delinquency held for error, 
s. 1.. Bullins, 142 ; kidnapping of, 
8. v. Witherington, 211. 

Circumstantial Evidence-Hcld s u s -  
cient to support conviction for lar- 
ceny. 8. v. Ghoup, 69; instrnctions 
on sufficiency of circumstantial evi- 
dence, 8. u. Ghoup, 69; intent us- 
11a11y must be proved by circumstan- 
tial evidence, 8. v. Petrfl. 78:  undue 
influence usually must be estab- 
lished by circumstantial evidence, 
I n  re Will of Lomas, 498. 

Cities and Towns-See Municipal 
Corporations. 

Citizen-Taspayer not a landowner 
mag not enjoin closing of streot, 
Shaw v. Tobacco Co., 477. 

Claim and Delivery-Snfficiency of 
evidence and nonwit,  James v. 
Janzes, 399 : instruction\. . l a m s  v. 
Jnnzes, 399. 

(Year, Strong and Convinc~ng Proof- 
See XcCorkle v. Beattg. 33% 

Clerks of Court-Order of clerk per- 
mitting executor to be made party 
without notice is bubject to ap- 
proval of judge, Klug U. Rudd, 156; 
assessing of costs after deci-ion on 
appeal modifying and affirming 
judgment, Clark v. Cagle, 230; juris- 
dictioll of clerk in general Johnston 
Couutg v. Ellis, 268: jurisdiction to 
render default judgment-. Jo7l?zsto?z 
County v. Ellis, 268. 

Color of Title-Loftopt r Barber, 481. 
Commerce-In action on interstate 

message Federal decimn< apply, 
TPard c. Tel. Go., 17.5: evidence 
held snfficient in action for damagts 
to truck while being transported 
under own power by carrier, Ray- 
nard ?.. Sober, I??c,  392. 

Commiscioner of Banks-hctlon on 
bank cashier's fidelity bond. Indenz- 
nil?, GO 1;. Hood, 706. 

Common Knowledge-Court nil1 take 
judicial notice of fact- within com- 
mon knowledge. S. 1:. Bnldwln, 295. 

Common La~r-Hoke 1 .  Gwyhovnd 
Gorp., 332. 

Commnnitp-Defendant held to live in 
"communitp" for purpose of testi- 
mony ac: to general repntation, S. v. 
B o ~ e n ,  601. 

"Compelling" - Defined. Ss'lc'in76 1: 

Horn. 713. 
C o m ~ n s a t i o n  Act, Une~nployment 

Compensation Comini-qion - See 
Jfaster and Servant. Workmen's 
Compensation, see Ma<ter and Serr- 
ant. 

Complaint-See Pleadings ; in  action 
againht dentist for malpractice, 
Love x. Zim~nennan, 389; held to 
allege fncts constituting basis for 
e ~ c l u w m  of certain actc from oper- 
ation of talc of partner-hip a-sets, 
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Fen-ell v. Worthington, 609; in ac- 
tion for divorce, Brodks v. Brooks, 
280; Pearce v. Pearce, 307; L a m  
rence v. Lawrence, 624. 

Compromise and Settlement-Opera- 
tion and effect of agreements, Lind- 
say v. Brazoley, 468. 

Concurring Negligence-Hoke v. G r W  
hound Corp., 692. 

Conditions Concurrent and Precedent 
--Corn v. Hinshaw, 700. 

Condonation-Misconduct committed 
after reconciliation is not condoned, 
Brooks v. Brooks, 280. 

Confessions-Competency of, S. 1.. 

Bennett, 82;  confession of intent to 
rape competent in homicide prose- 
cution, 8. v. King, 241. 

Conflict of Laws-See Courts. 
Consent-Defendant in a divorce ac- 

tion cannot consent to decree, Snzitk 
1.. Smith, 544. 

Consent Judgments-As bar to subse- 
quent action, Stansbujy v. Guilford 
Connty, 41; guardian ad litern may 
not consent to judgment, Johnston 
Cfou?tty v. Ellis, 268; official action 
of its board is necessary for author- 
ization for consent judgment against 
~nnnic ipa l i t~ ,  Bath v. Norrna~z, 502 ; 
order awarding custody of childreii 
in habeas corpus enforceable by con- 
tempt proceedings notwithstanding 
order is based on consent of par- 
mtq. I n  ?-e Biggers. 647: cross ac- 
tion for alimony without divorce or 
consent judgment based thereon 
may not be entered on husband's 
action for divorce, E~-~cso?z v. Eric- 
son, 474. 

Consideratioli-Contract relating to 
use of patent held supported by 
1 alid consideration. Colemaw v. 
W7~isnant, 258; contract relating to 
cqwlses  of digging well held not 
iupported by consideration, Stone- 
rtreet v. Oi l  Co.. 261; seal im- 
ports, Crotis v. Thomas, 383; lease 
ii: cnfficient consideration for option 
contained therein, Crotts v. Tkon~us, 
385; Trust Cfo. 0 Praxe7le, 724. 

Conspiracy-Murder committed pur- 
inant to intent to rob is murder in 
the firit degree, 8. v. Mutthe%.s, 

639 : where murder is committed 
purmant to conspiracy to rob, each 
conspirator is guilty, 8. v. Bmnett,  
82; testimony of conrersation of 
one conspirator is competent against 
all. S. v. Bennett, 82. 

Constitntional Law-Enlarging time 
for recovery of unemployment com- 
pensation taxes paid through mis- 
take held constitutional, B-C Rem- 
ef1.u Co. v. TJnentploy~ne?lt Cornpen- 
sation Comnz., 52 ; agreement under 
vr-hich county acquired land subject 
to debts to circumvent constitu- 
tional limitations upon incurrence 
of debt by county held void, Ins. 
Po. P. G ~ ~ i l f o ~ d  County, 441; accept- 
ance of judgeship of U. S. Zonal 
('onrt would vacate office of Judge 
of Superior Court. In  re Adviso~y 
Opiniou in re Phillips, 773; man- 
clam/rs will not lie where relief can 
he granted only b r  declaring stat- 
nte unconstitutional, Ingle v. Board 
of Elcctiows, 454 : legislative power 
in general, Airport luthori ty  v. 
Johnson, I ;  legislative powers in 
regard to municipal corporations. 
Airport Authorit?] v. Johlzsorz, 1 ; 
C'l~ccrlotte v. WeatA, 750; scope of 
police power in general, Clinton v. 
Ross, 082: imprisonment for debt, 
A't@nIe~/ z'. #tanleu, 129; due process 
in general. Harrison 2;. Corley, 184; 
right of accused not to  incriminate 
self. S. 1.. Shozrp, 69. 

Conrtructive Abandonment-Evidence 
lreld insufficient as  predicate for 
:~limony without divorce to show 
construct i~~e abandonment, Blanch- 
ccrd ?;. Blanchard, 152. 

Contempt of Court-Willful disobedl- 
ence of court order, Stanley v. 
Sfanleg. 129; In 1.c Biggers, 647; 
liucband may not be imprisoned for 
failure to pay judgment for debt 
due wife under separation agree- 
ment not adopted as  order of court, 
Sta?llei! 0. Stanley, 129; pending 
appeal Superior Court may not hold 
defendant in contempt for  failure 
to pay subsistence as  directed, Lato- 
rmce I.. Lawrence, 221. 

Contentions-Statement of in charge, 
we  Instrnctions. 
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Contingent Remainders-Sale of part 
of realty to  p-reserve balance of 
trust, Trust Co. v. Rasberry, 586. 

Contractor-Pilot is independent con- 
tractor but ship owner may never- 
theless be liable for  its own negli- 
gence in failing to warn pilot of 
peculiarity of vessel, Highway 
Comm. v. Transportation Corp., 371 ; 
contractee is under duty to warn of 
latent dangers, but independent con- 
tractor was guilty of contributory 
negligence barring recovery, Deaton 
v. EZon College, 433 ; liability of con- 
tractor for  injury to third person, 
Price v. Cotton Co., 758; finding of 
Industrial Commission that  deceas- 
ed was employee and not inde- 
pendent contractor held supported 
by evidence, Smith v. Paper Co., 47. 

Cmtracts-Required to be in writing- 
See Frauds, Statute o f ;  contracts to 
convey realty, see Vendor and Pur- 
chaser ; lease contracts, see Land- 
lord and Tenant; insurance con- 
tracts, see Insurance ; to take care 
of grantor, Gerringer v. Cerringer, 
106; Cox v. Hinshaw, 700; com- 
plaint held t o  allege facts constitut- 
ing basis for  exclusion of certain 
acts from operation of sale of part- 
nership assets, Ferrell v. Worthing- 
ton, 609 ; consideration, Coleman z;. 

Whimant, 256; Stonestreet v. Oil 
Co., 261; general rules of constmc- 
tion, Smith v. Paper Co., 46; Jones 
v. Realty Co., 303 ; Bank v. Supply 
Co., 416; Indemnity Co. v. Hood, 
706; time of performance, Jones v. 
Realty Co., 303; rescission or aban- 
donment by agreement, Bank v. 
Supply Co., 416; substantial per- 
formance, Bank v. Supply Co., 416; 
waiver of breach, Bank v. Supply 
Co., 416; competency and relevancy 
of evidence. McCorklc v. Beatty, 
338 ; sufficiency of evidence and non- 
suit, Coleman v. Whislaant, 258: 
Stonestreet v. Oil  Co.. 261 ; measure 
of damages for breach of contract 
in general, Price v. Goodman, 223 ; 
Walston v. Whitley & Co., 537. 

Contributory Negligence-Nonsuit on 
ground of, Hobbs a. Dreu-er. 146; 

negligence, Ho bbs v. Drewer, 146 ; 
evidence he'ld sufficient to require 
submission of issue of contributory 
negligence, Phillips v. Nessmith, 
173; Kennedy v. Smith, 514; per- 
emptory instruction on issue of 
contributory negligence held error, 
Kennedy v. Smith, 514; but in  favor 
of guest on issue of contributory 
negligence held without error, 
Strickland v. Smith, 517. 

Conversion-Of realty into personalty 
to make assets to pay decedent's 
debts, Moore v. Jones, 149. 

Corporations-Service of process on 
foreign corporation by service of 
process on Secretary of State, Har- 
rison v. Corley, 184; issue of stock 
in name of purchaser and another 
as  joint tenants held not gift inter 
vivos, Buffaloe v. Barnes, 313 ; Buf- 
faloe v. Barnes, 780; purchase of 
own stock by corporation, Bank 1;. 

Supply Go., 416. 
Corroborating Evidence-See S. v. 

Petry, 78; S. v. Bennett, 82; party 
must request that evidence compe- 
tent for restrictive purpose be so 
restricted, S. v. Walker, 458 ; 8. v. 
Perry, 530 ; inconsistency in corrob- 
orating evidence does not render i t  
incompetent; S. v. Walker, 530. 

Costs-Additional cost provided by 
G. S., 143-166, not compensation for 
officers but public funds, Gardner v. 
Retirement System, 465 ; amount 
and assessment, Clarke v. Cagle, 
230. 

Counties-Action by chairman to re- 
cover increased emoluments upon 
appointment a s  county manager, 
Stansburg v. Guilford County, 41 ; 
constitutional restriction on increase 
in debt for  schools, Coe v: 8 w r y  
County, 125 ; limitation of t ax  rate, 
see Taxation ; county budgets, R. R. 
v. Duplin County, 719; purchase of 
land by county, Ins. Co. v. Guilford 
County, 441 ; authority to  contract, 
Ims. Co. v. Guilford County, 441; 
ratification of contracts and estop- 
pel, Ins. Co. v. GuiZfor& County, 
441; validity and attack of con- 
tracts, Ina. Co. v. Guilford Countu, 

instructions on issue of contributory 441 ; rights of parties under ultra 
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vires contract, Ins.  CO. v .  Guitford 
County,  441. 

County Accountant-Tax for  salary is 
for special purpose with special ap- 
proval of Legislature, R .  R .  v .  Dug- 
Zin County,  719. 

County Farm Agent-Tax for salary 
is  for  special purpose with special 
approval of Legislature, R.  R. v. 
Duplin Countg, 719. 

County Manager-Action by chairman 
to recover increased emoluments 
upon appointment a s  manager, 
Stansbury  v .  Guilford County, 42. 

Coupons-Statute of limitations runs 
against bond coupons from date  of 
maturity, Jennings v. Morehead 
Citu,  606. 

Course of Employment-See TomJin- 
son v .  Sharpe,  177 ; Toler v .  Savage, 
208; within meaning of Workmen's 
Compensation Act, Rewis  v. Ins.  
Co., 325. 

Course and Practice of Court-Decree 
of foreclosure of mortgage entered 
in tax foreclosure suit is contrary 
to course and practice of court, 
Johnston County v. Ellis, 268. 

Courts-Jurisdiction in general, I n  r e  
DeFord, 189; Johnston County v .  
Ellis, 268; appeals to Superior 
Court from Municipal Courts, 
Starnes v .  Tuson,  395; appellate ju- 
risdiction of Superior Court on a p  
peal from Justice of Peace, Howell 
v. Branson, 264; jurisdiction of 
State and Federal Courts; conflict 
of laws, W a r d  v. Telephone Co., 
175 ; Harrison v .  Corley, 184 ; appli- 
cation of laws of other states: con- 
flict of laws, Price v .  Goodman, 223 ; 
removal of causes to Federal, see 
Removal of Causes; valid war- 
rant or indictment is  essential to 
jurisdiction, 8. u. Mwgan ,  414 ; veri- 
fication of complaint in suit for  ali- 
mony without divorce is necessary 
to give court jurisdiction, Hodgea 
c. Hodges, 570 ; equitable jurisdic- 
tion of courts over trust estates, 
Trus t  Co. v. Rasberry,  586; court 
will take judicial notice of size and 
location of municipalities, 8. u. 
B m m n ,  601 ; whether taking under 
eminent domain is for public pur- 

pose is question of law for  court, 
Charlotte v .  Heath ,  750; court may 
allow amendment which does not 
change nature of action, J a m s  v .  
James,  399 ; remark of court in sus- 
taining objection to further cross- 
examination held not expression of 
opinion by court, S. v. Stone,  97; 
charge to the effect that  killing with 
deadly weapon was established held 
for  error as  expression of opinion, 
S .  v .  Ellison, 628; new trial award- 
ed for remarks of court impeaching 
credibility of witness and intimat- 
ing that fact had not been estab- 
lished, S. v. Stolze, 97; N. v .  Owenb?~,  
521 ; trial by court must be by con- 
sent of both parties, B e m e t t  v. Tem-  
pleton, 676; power of Superior 
Court t o  make findings on appeal 
from referee, Ramsey v. Nebel, 590; 
court's findings of fact conclusive 
on appeal, S. v. Hart ,  200; motion 
to strike not made in apt time is  
addressed to discretion of the court, 
Brown v .  Hql2, 732; demurrer fo r  
misjoinder of parties not made in 
ap t  time is addressed to discretion, 
Wes tern  N. C. Conference v. Talley,  
654 ; court has discretionary power 
to permit amendment to warrant, 
S. v. Grimes, 523; motion to set 
aside verdict as  against weight of 
evidence addressed to discretion of 
court, Ziglar v .  Ziglar, 102; B a i b y  
v .  McCotter, 160 ; Webb  v. Theatl-e 
Corp., 342 ; whether new trial should 
be limited to issue of damages rests 
in discretion of, Btarnes v. Tysolz, 
395 ; scope of cross-examination to 
impeach witness is in  discretion of, 
S. v. Stone,  97; discretionary ruling 
not reviewable in absence of abuse, 
Ziglar v. Ziglar, 102; Bailey v. Yc- 
Cotter, 160; W e b b  v. Theatre  Corp., 
342; Wes tern  N. C. Conference v. 
Talley,  654; B r o m  v. Hall ,  732; 
order awarding custody of children 
in habeas corpus enforceable by 
contempt proceedings notwithstand- 
ing order is based on consent of 
parents, I n  r e  Biggers, 647 ; defend- 
an t  may be held in contempt for 
failure to  pay allowance to wife 
only if payment is ordered by de- 



cree of court. Stanley v. Starzley, 
130;  a f t e r  appeal Superior Court  
has  no fu r the r  jurisdiction, L a w  
I-e?m c. Lnzr:wnce, 221 ; Clark v. 
Caglc, 230 : while motion to set 
as ide  c l i~orce  decree i s  pending i t  is  
e r ro r  fo r  conrt  to str ike out widow's 
dissent f rom n-ill, I n  r e  Es t a t e  of 
Smith ,  169 : judgment on former 
appeal i s  r e s  jrrdicccta, 6. v. S t o ? ~ .  
9 7 ;  upon certification of decision of 
Supreme Court  mat ters  therein ad- 
judicated a r e  not before Superior 
Court. Cannon v. Cannon, 634; ju- 
risdiction of Snprenie Court  on ap- 
peal i s  limited to mat ters  of law o r  
legal inference. S.  e .  Thonzpso~~.  
651; may  not  weigh evidence on 
appeal f rom refusal  to nonsuit, S. c. 
.Joh??so?i. 671 : acceptance of judge- 
sh ip  of ZT. S. Zonal Court  would 
r aca t e  office of Jndge of Superior 
Court. In 1.e Adci~or!l Opinioiz in re  
Phillips, 773. 

Covenants--Cove~iai~t restricting sale 
or lease to  Segroes,  Verwon v. 
Rerclty Co.. 58 : Plri7lipn v. Tlrear.r/. 
290: option and lease a r e  covenants 
r imning wit11 land. T rus t  CO. I;. 
Fraxclle. 724. 

Criminal Law-Introduction of papers 
taken f rom defendant does not vio- 
la te  constitutional right. 8 .  C. 

Slioup, 69 ;  npon conviction of il- 
legal transportation.  conrt  a t  later 
te rm may  order forfeiture of vehicle 
1 1 1 ~ 1 ~  pro tnnc. S. 7:. Maynor, 645: 
enjoining violation of criminal law. 
Clinton Y. Ross. 682; intent.  S. c. 
Pctrg .  78:  mental  capacity in gen- 
eral .  R. e. Xrtftl~ctas, 639: parties 
a n d  offenses-l~rincipals, 8. 1:. Gin- 
noii. 194:  P. 2'. .Joh?zsoiz, 671: 8. 1:. 

Rnlith. 738 ; jurisdiction in general. 
S. c. Vorgon. 414: a p p ~ a l s  f rom in: 
ferior court  to  Snperior Court, S. 2:. 

Rerrslf?~. 577: plea of nolo conten- 
dwe ,  S. 2%. A ? / ~ r s .  579 : N. v. Beasley. 
5 8 0 :  time of entering and  necessity 
for  plea of former jeopardy. AS. v. 
Baldwin. 205 : attachment of jeop- 
ardy.  S. Y. Lrzcis. 249: former  j e o ~ -  
ardy-mistrials and new trials. S'. 
I.. L0~7ilcfli.. 410 : former  jeopardy-- 
r~rosrcutions under T-nid wnrrants  or 
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indictments, 8 .  I;. Johnson, 2613 : 
S.  v. Mo?"gan, 414 ; judicial notice, 
S. 2;. BaZdwi+z. 295: S. v. Boicer~, 
601 ; evidence of intent and motive. 
S. v. K i n g .  241;  evidence and plead- 
ings a t  former  t r ia l  or proceedings. 
S. v. XcSa i r ,  462 ; expert a l ~ d  opili- 
ion evidence-sanity and mental 
capacity. S. v. Mattlzeux, 639; foot- 
prints. S. ?;. WaUiei-. 458 : confes- 
sions. S. v. Reiiizett. 82 :  ndn~issionr 
of counsel, S .  2:. E l l i ~ o n .  628: flight 
and acts to  avoid being traced. 
S. I:. R71,oirp. 69:  acts aud declara- 
tions of co-conspirator. S. v. Ball- 
,nett. 5 2 :  clothes and effects, S .  v. 
Pcti-y. 78 : character e r ideme  of 
defendant in general. S. 0. Rowen. 
601 : conipetenc\- of evidence of de- 
fendant 's  had character.  AS. 71. Rob- 
ii!.~on, 95 : conipetency of husband or 
wife to testify against  spouse, S. v. 
Sptzo., 216 : credibility of witnesses 
in general, S. v. Pe t iy ,  78 ; direct 
examination of witnesses, S. v. 
Ren t t ?~ ,  765 : cross-examination o f  
n-itnesses. S. 2:. Stone. 97 ;  8. D. 

Herring,  213 : competency of e~- i -  
dent? to corroborate witness, S.  I;. 

Bennett ,  82 : P. 2;. Pet?-?/. 78 : R. 7'. 

TVallw-, 458 ; eridence competent to 
impeach o r  discredit witness, S. c .  
G'trrdnw. 310: S. v. NcSni r ,  48%: 
evidence competent for  restrictetl 
purpose. S .  c. Petry ,  7 8 ;  S. 2;. TVtil- 
Per. 458; expression of opinion bp 
court  dur ing progress of tr ial ,  S. c. 
Stone. 97 : 8 .  c. Owen by, 321 ; irreg 
nlari t ies o r  miscondi~ct of officerb 
haviilg custody of jury.  S .  v. Tall- 
lo?,. 286 ;  permitt ing jury to  visit 
esliihits or scene of crime. S. 1:. 

To?/lor. 286; province of court  and 
jnry in respect to e17idence, R. c. 
( :NT~.~IC?" .  310: nonsuit. S .  v. Bald- 
?(.in. 295 : S. c. P P T ~ U ,  530 ; 8. ?.. 
.Tohmon, 671: S. c. Jacksoit. 760: 
instructions on burden of proof and 
presumptions, S. c. Shong. 69 :  S. e. 
Pctry ,  78 :  S. v. Perry.  530; state- 
ment of evidence and  explanation of 
law arising thereon. S.  G. Biggeiv 
sttrff. 603; 8. v:Thompson, 651: e s -  
pression of opinion on evidence. 
N. I:. Hull ins,  1$2: S. 1:. Ellisorr. 
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628; S. v. Benton, 745; S. v. Mc- 
Knight, 766 ; charge on credibility 
of defendant a s  witness, S. v. High- 
tower, 62; S. v. Beatty, 765; stare- 
ment of contentions, S. v. Shoup, 
69; 8. v. Biggerstaff, 603; 8. 0. 
Benton, 745 ; requests for instruc- 
tions, S. v. Perry, 530; S. v. Bigger- 
staff, 603; form, sufficiency and ef- 
fect of verdict, S. v. Smith, 738; 
verdict of guilty of different degree 
of crime charged, S. v. Jordan, 155 ; 
S. v Locklear, 410; S. a. peter so^, 
255; motions in arrest of judgment, 
R. v. Jo7~nson, 266; S. o. Morgan, 
414; motions for  new trial for ir- 
regularity or  misconduct of or af- 
fecting jury. S. v. Halet. 200; judg- 
ment and sentence+onformity to 
verdict, S. v. Peterson, 255; S. v. 
Grimes, 523; S. v. Snlatl~, 738; 
wrerity of sentence, S. v. Mounce, 
1-79 ; suspended judgments and exe- 
cutions, S. v. Jnrkson, 66; S. c. 
Le?.c;is, 249; S. v. F a r m r ,  478; na- 
ture of costs and disposition of 
funds, Gardner v. Rrtircment Sys- 
tem, 465: nature and grounds of 
appellate jnrisdirtion. S v. Shoup. 
69;  S. v. T71olnpson, 6651: right of 
defendant to appeal, S. v. Fnrrar ,  
478; S. v. Beaslel~. 577 ; pauper ap- 
~ e a l s .  S. a. Ilarre77, 743 : filing a r ~ d  
docl<eting appeal, S v Pr esne71, 
160; 8. v. Yrlso97, 529. A v. Nanh. 
608: B v. Harrel7, 743; necessary 
parts of recdrd proper, S a. C7otcgl~. 
384: form and requisites of tran- 
qcript. S. v. Jackson, 760; matterb 
not appearing of record deemed 
without error. 8. v. Bro?.c;i~, 681; 
conclusireness and effect of record, 
S. .L. Setxer, 216: necessity for, form 
and requisites of objections ant1 
exceptions, X. v. Hrwing, 213 : X. ?I 

Pewy, 530 ; S. v. Bigqerstaff, 603 ; 
S 1.. Xattkcws. 639; nevessity for 
motion to restrict evidence compe- 
tent for restricted purpose, 8 .  1;. 

TT'n lker, 468 ; AT. v. Perry, 530 ; ex- 
ceptions to charge-form and requi- 
citm in general, S. Q .  Thomas, 384; 
8. 2. Biggerstaff, 603 ; S. v. Beatty, 
765 ; necessity that  misstatement of 
coi~tentions or eridence brought to 

trial court's attention, S. v. Mc- 
Sa i r .  462; S. v. Shoup, 69; S. v. 
Thompson, 651; S. c. Berzton, 745; 
S. 2;. YcK?iiyht. 766: necessity. form 
and requisites of assignments of 
error. S. ?I. Biygrrstnff. 603; neces- 
sity of renewing motio~l to nonsuit 
a t  close of all the eridence, S. v. 
Pewy. 530; briefs, S. a. Hightower, 
62 : S. 2;. Sfotze, 97 : 8. v. Jlc- 
Knight. 766; S. I . .  Hnrf .  "00: X. a. 
Carwll, 237: S. 1.. Jfnlposs. 4'!3 : 
S. c. Biggerstnff. 603 : R. z;. Yorynn, 
414; dismissal for failure to prose- 
cute appeal. S. a. Presnell. 160: S. 
v. Srlsow, 529: A. 2:. Sash,, 608; 
R. c. Hnrrell, 7-13: matters rericn7- 
able. S. v. Hart .  2C0: R. I:. Bratty, 
765 : prejudicial and harmless error, 
S. v. B u l l i ~ ~ s .  142: S. Y. Smith, 73g; 
S. I;. Hal t .  200: S. v. Perr51. 530: 
8. c. Shoup. 69: R. v .  B r ~ i n ~ t t .  82: 
S. c. King. 241: A. T .  Bro~cn ,  681 : 
S. I - .  Tafjlor. 286: R. zl. Gnrdner. 
310: S. v. Dcntori. 348: 9. 1; .  Elti- 
son, 628; S. v. Oveiwslr, 632; S. v. 
Abshcr, 656: review of instructions. 
S. c. Bennett. 8 2  S. 1.. BitlTins, 142; 
reriew of rriceptions to refusal to 
nonsuit. S. 7.. .Joli11.~on. 671 : determi- 
nation and disposition of cause. S. 
v. Lewis. 249 : S. 1%. -1falpas.s. 403 ; 
S. I:. Vo7.gcci1. 414; proceeclings in 
lower court after r ~ m a n d .  S. v. 
Stone, 97: S. 1;. Petrrson, 770; 8. u. 
Loclilco?". 410: .s.tni,c dpcisis. S. I;. 
Scteer, 216. 

Cross-Action-For nlimony without 
divorce or consent judgment based 
thereon may not he entered on Ilus- 
bands action for tlivorce. Ericson 
a. Ericson. 474. 

Cross-Examination-Scope of cross- 
examination. S. v. Sforce, 97; &". 7:. 

He?-I-ing. 213 ; .llrCorkle 1;. Beatty, 
338: of defendant in regard to 
pleadings in civil action 71eld compe- 
tent to impeach defendant's testi- 
mony, S. v. McXcrir, 462. 

Crossings-HoplL.ii~~ 1.. R. R.. 653. 
Damages-In action for failure to 

send interstate message damages 
for mental anguish or  punitive danv 
ages not recoverable. 1T7nrd ?:. Tel. 
Co.. 175; in minor's action for neg- 
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ligent injury he may po t  recover 
for loss of earnings, Toler v. Sav- 
age, 208; special damages must be 
pleaded, Price v. Goodman, 228 ; 
measure of, for breach of contract, 
see Price v. Goodman, 223; for 
wrongful death, Rea v. Simowitx, 
379; issues of damages, Hoke v. 
Greyhound Corp., 332 ; excessive 
and inadequate award, Rea v. Simo- 
witx, 379. 

Damnum Absque Injuria-Clinton v. 
Ross, 682. 

Deadly Weapon-Knife, S. v. High- 
tower, 62; "brick" may be deadly 
weapon a s  a matter of law, S. v. 
Perry, 530; killing with, raises pre- 
sumption of malice, S. v. Robinson, 
95 ; 8. u. Vaden, 138 ; where defend- 
a n t  does not admit that shot in- 
flicted fatal wound, State must 
prove this fact before i t  is  entitled 
to presumption of malice, S. v. Elti- 
son, 628; State may rely on pre- 
sumption upon showing intention91 
killing with deadly weapon on 
charge of first degree murder, 8. v. 
Floyd, 671; premeditation and de- 
liberation not presumed from kill- 
ing with, R. v. Stewart, 299; court 
need not submit question of guilt of 
simple assault where all evidence 
shows assault with deadly weapon, 
S, v. Perry, 530. 

Dealer-Held not liable on warranty, 
Walstow v. Whitley & Co.. 537. 

Death-Of debtor does not destroy 
right to priority of judgment but 
merely precludes execution, Moore 
v. Jones, 149 ; death of mother f 
plaintiff in action in summary eject- 
ment under Federal Rent Control 
held not grounds for dismissal, 
Szaink v. Horn, 718; of lessor docs 
not ternbate lease or option, Trust 
Co. v. Frazelle, 724; nature, 
grounds and conditions precedent 
to actions for wrongful death, Hoke 
v. Greyhound Corp., 332: time ?f 
institution of action, Harrison v. 
Carter, 36 ; parties, Harrison v. Cnr- 
tcr, 36; Hoke v. Greyhound Corp., 
332; measure of damages for 
wrongful death, Reu v. Simowitz, 
379; Starnes v. Tyson, 395; distri- 

bution of recovery for  wrongful 
death, I n  r e  Badgett, 92. 

Debt-Husband may not be imprison- 
ed for failure to pay judgment for  
debt due wife under separation 
agreement not adopted a s  order of 
court, Stanley v. Stanlev, 129. 

Decedent-Conversion of realty into 
personalty to make assets to pay 
decedent's debts, Moore v. Jones, 
149; beneficiaries may testify as  to 
transactions with deceased testator 
on issue of testamentary capacity 
but not undue influence, In  re  Will 
of Lomax, 498; maker may not tes- 
tify a s  to transactions with de- 
ceased payee on defense of non- 
liability, I n  re Will of Lomax, 498 ; 
P e r r ? ~  v. Trust Co., 667. 

Declaratiohs-Of deceased owner of 
adjacent property as  to his corner 
held incompetent to establish corner 
of prior deed t o  contiguous prop- 
erty, Belhaven v. Hodges, 486. 

Declaratory Judgment Act-Subject 
of action, Trust Co. v. Henderson, 
649. 

Dedication-Offer and intent, Spicer 
v. Coldsboro, 557 ; implied dedica- 
tion, Foster v. Atwater, 472 ; Evans 
v. Horne, 581 ; revocation of dedica- 
tion, Foster v. Attuater, 472 ; Evans 
v. Horne, 581. 

Deed of Separation-Must be acknowl- 
edged a s  required by G. S., 52-12, 
Pearce v. Pearce, 307. 

Deeds of Trusts-See Mortgages. 
Deeds-Competent a s  circumstance 

tending to show adverse claim, Gra- 
ham v. Spaulding, 86; corner called 
for  in junior deed not controlling 
in establishing corner in prior deed, 
Belhaven v. &lodges, 485 ; ascertain- 
ment of boundaries, see Bounda- 
ries ; undue influence, Jernigan a. 
Jernigan, 204 ; general rules of con- 
struction, Loftin v. Barber, 481; 
estates and interest created, Turpin 
v. Jarret t ,  135 ; rule in Bhelley's 
case, Turpin v. Jarrett ,  135; condi- 
tions precedent, Cox .a. Hinahaur, 
700 ; conditions concurrent and sub- 
sequent, Cox v. Hinshaw, 700; re- 
strictive covenants, Vernon v. 
Realty Co., 59; Phillips v. Wearn, 



N. C.] WORD AKD PHRASE ISDEX. 795 

290 ; agreements to support grantor, 
Gerringer v. Gerringer, 105 ; Corn v. 
Hinshaw,  700. 

Default--Failure to  move promptly 
for  judgment by, does not work dis- 
continuance, King v. Rudd,  156; 
where scope of inquiry upon de- 
fault judgment is enlarged upon in- 
sistence of defendant he mag not 
complain of result, Johnson, v. Sid-  
bury,  345. 

Defeasible Fee-Conveyance with 
provision that should grantee die 
without issue after her death, 
grantee takes qualified fee defeasi- 
ble upon death without children or 
other lineal descendants, Turpin  v. 
Jarre t t ,  135. 

Deliberation-See S. v.  art, 200. 
Demurrer - Demurrer to  pleadings 

and to evidence are  different in pur- 
pose and effect, Coleman v. Whis -  
%ant, 258 ; to evidence, see Nonsuit ; 
pleadings will be liberally construed 
upon, Pearce v. Pearce, 307 ; Ferrell 
v. Worthingtpn,  609; causes im- 
properly joined, demurrer does not 
require dismissal, Pressley v. T e a  
Co., 518; for misjoinder of parties 
not made in apt  time is addressed 
to discretion, Western,  N. C. Co* 
ference v. Talley,  654. 

Dentist-Action against, for malprac- 
tice, Love v. Zimmerman, 389. 

Descent and Distribution-Land de- 
scends to heirs subject to liens and 
debts of deceased, Moore v. Jones, 
149; cestui  que trust  held to take 
sister's share upon sister's death 
by inheritance and not under terms 
of will, Welch  v .  Trus t  Co., 357; 
approval of family agreement for 
distribution of trust which pre- 
serves trust estate for minors ap- 
proved, Redwine v .  Clodfelter, 366; 
share of heirs and distributees in 
general, In  r e  Badgett ,  92 ; title and 
rights of heirs in general, Trus t  Go. 
v. Fraxelle, 724 ; advancements and 
debts due estate, Perry v. Trus t  Co., 
667. 

Directed Verdict-On conflicting evi- 
dence is  error, Perry v. Trus t  C o ,  
667. 

Discretion of Court-Scope of cross- 
examination to impeach witness is  
in, S. v. Rtone, 97; motion t o  set 
aside verdict as  against weight of 
evidence addressed to discretion of 
court, Ziglar v. Ziglar, 102; R a i l f y  
v. McCotter, 160; TT'ebb v. Theatre  
Corp., 342 ; demurrer for misjoinder 
of parties not made in apt time is  
addressed to discretion, Weste i  ?z 
N. C. Conference v. Tallry,  654; 
motion to strike not made in apt  
time is addressed to discretion ~f 
court, Brown v. Hall, 732 ; court 
has discretionary power to permit 
amendment to warrant, 8.9. Grimes, 
523 ; discretionary ruling not re- 
viewable in absence of abuse, Ziglnr 
v. Ziglar, 102: Razley v. XcCotter,  
160 ; W e b b  zj. Theatre Corp., 342; 
Wes te rn  AT. C. Conference v. Talley,  
654; BVO?CIL u. Hall, 732 ; S. v. 
Beat ty ,  765. 

Discretionary Powers - Powers of 
executor held personal and discre- 
tionary, Wclch  v. Trus t  GO., 357. 

Dismissal-Of appeal for failure Lo 
docket in time, S. v. Presnell, 160; 
appeal will not be dismissed for 
failure to serve case on appeal, 
Lawrence t.. Lawrence, 221 ; appeal 
will be dismissed where record 
proper fails to contain necessary 
parts, S. v. Clough, 381; Ericson v. 
Ericson, 747 ; Campbell v. Campbell, 
653; appeal dismissed for failure 
to prosebute same, S. v. AreZsm, 529; 
5'. v. S a s h ,  608 ; death of mother of 
plaintiff in action in summary eject- 
ment under Federal Rent Control 
held not grounds for  dismissal, 
Swink v. Horn, 718. 

Dissent from Will-While motion to 
set aside divorce decree i s  pending, 
error for  court to  strike out widow's 
dissent from will, I n  re  Estate o f  
Smi th ,  169. 

District Courts--Where district court 
orders all suits arising out of sub- 
ject matter be stayed, action insti- 
tuted immediately after claim in 
district court is dismissed for want 
of jurisdiction, is not barred by 
statute of limitation, H i g h u w ~ /  
Comm. v. Transportation Corp., 371. 
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Divorce- In action for divorce on 
ground of adultery, plaintiff's mo- 
tion to set aside verdict on ground 
i t  was against weight of evidence, 
addressed to discretion of court, 
Ziglar 2;. Ziglar, 102 ; while motion 
to set aside divorce decree is pend- 
ing, i t  is error for court to  strike 
out widow's dissent from will. In re 
Estate of Snzith, 169; grournds for 
divorce from bed and board. Pearce 
I .  Pearce. 307 : Lawrence c. Law- 
rence, 624; grounds for divorce- 
separation. Ti7c7ck v. Welch. 541 ; 
adnltery-condonation. Brooks v. 
BrooLs, 280 ; recrimination. Pparre 
1 )  Pmrce, 307 : concent. Smith v. 
Smith, 544 ; jurisdiction and renue, 
Smith 2;. Smith. 506; Knbith v. 
Smith. 544: conditions precedent- 
residence. TVp7ch 2;. 'Cl'elch. 541 ; 
conditions precedent - ~erification 
and affidavit. Hodges v. Hodges, 
-70: pleading in actions for abso- 
lute  divorce. Brooks v Brooks. 280 ; 
Pearce v. Pearce. 307: pleadings in 
actions for divorce from bed and 
board, Brooks v. Brooks, 280; Law- 
rence c. Lawrence. 624; Pearce a. 
Pearce. 307 ; wfficienc~ of evidence 
and nonsuit in actions for divorce 
on ground of wparation, Zfason v. 
Ilasow. 740 : znfficiency of evidence 
and nonsuit in actions for divorce 
from bed and board. L a ~ c r ~ n c e  ?I. 

Law,rence. 624 : alimony in general, 
Stanleg 1;. Stnnley. 129 : alimony 
pendente life. Lowrence v Law- 
ren,ce, 221 : Brooks v Broofis, 280; 
Welch c. Welch, 541 ; Butler v. But- 
7?r, 594; alimony without d i r o r c ~ ,  
Blanchard c. BlancRard. 132 ; 
Brooks c. Brooks, 280; Ericso~r z'. 

Ericson. 474: alimony 11po11 abolu te  
divorce. Btanlef/ v. Stanleu. 129; 
enforcing pnyment of alinloily, 
Stanlelj c. Rtrcnlml. 129; Tmrreitce 
v. Law~encc.. 221 

Docketing-Dismissal of appeal for 
fsnlnre to docket in time, IS'. v. Pres- 
nell, 160. 

Doctrine of Election-Lam b v. Lamb, 
662 

"Doing Bnsiness"--Service of process 
on foreign corporat~on hy qervice 

on Secretary of State, Harrison z.. 
Corley, 184. 

Domicile-Temporary work in an- 
other state held not to affect resi- 
dence, TVelch Q. Welch, 541. 

Double Jeopardy-Repeated investi- 
gation by grand jury under identi- 
cal bills of indictment is not double 
jeopardy, S. v. Lewis, 249. 

Drunken Driving-Defined in prose- 
cution for, 8. v. Garroll, 237; 6. c 
Bowen, GUl; S. v. Biggerstaff. 603. 

Due Process-Service of process ou 
foreign corporation by service on 
Secretary of State is question of 
due process determinable by Fed- 
eral decisions, Harrison 2;. Corle~/. 
184. 

Dying Declarations-S. v. Thow~pso~i. 
6,51 

Easements-Implied dedication from 
sale of lots with reference to maps, 
Poster v. Atzcater, 472 : withdrawal 
from dedication, ibzd.; vested ease- 
ment of purchaser of lot cannot be 
destroyed by declaration of with- 
drawal from dedication, Evans a. 
Horne, 581 ; defendants held bound 
by equitable estoppel from obstruct- 
ing cartway, Long v. Tranthawn, 
510 : establishment by prescription, 
Spezght v, Anderson, 492 

Education-Bequest for benefit of 
s c h o o 1 upheld notwithstanding 
change of name and location, Trust 
Co. 7.. Board of National Missiows, 
546 

Ejectment-Plea of sole seizin in par- 
tition proceedings, see Jernigan v. 
Jernigan, 204; nature and scope of 
summary ejectment, Swink a. Horn, 
713; summary ejectment for per- 
sonal occupancy of premises subject 
to Federal Rent Control, RwLnX: 1;. 
Hor72, 713 ; termination of tenancy 
and notice to quit, Swink v. Horn, 
713 ; jurisdiction of summary eject- 
ment, Howell ?:. Rranson, 264; suffi- 
ciency of evidence and nonsuit in 
summary ejectment, S m n k  v. Holn, 
713; appeals to Superior Court in 
summary ejectment, Hoa~ell 2;. 

Rranson, 264 : defenses, Ram seu r.  
Yc,hcl, 500 
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Election-Vnder wills, Lamb v. Lamb, 
662. 

Elections-Sotice of candidacy, Ingle 
w. Board of Electious, 4.74. 

Electricity-Degree of care required 
in general, Deatow 7:. Elon College. 
433 : contribntory negligence of per- 
sono injured. Dcntot? c. Elon COZ- 
leye, 433. 

Eleemosynary Corporations-Bequeiut 
for  benefit of school upheld notwith- 
standing change of name and loca- 
tion, Tr~r.rf Co. '6. Board of Sationnl 
Missio~rs. 546. 

Emailcigaticr~l--Sccluiesce~ice of fathvr 
in purchase of car by sou is evl- 
dence of. Jtctnes e. .James. 399. 

Emergei~cy Price Control-Action in 
ejectmenr in area subject to Federal 
Rent Control. 81~illk c. H O T I ~ ,  713. 

Eminent IXrmaiii-Satnre and extent 
of power in general, Charlotte 1.. 

Hetrtl~, 7-50 : public pUrpOSf2, Ch0l-- 
lottc r.  Heath, 5.50: selection of 
route or land to be talien. Charlotte 
1;. Hc'rrtk. 750: delegatioii of power 
to political snbdi~isions. C'harlottc 
1;. Hrof l~ .  730. 

Employer find Employee-See Mac;ter 
and Serl-ant. 

Enlployerb' 1,iability Act-Distrihw 
tion rif i.ec.orerr ill action under 
Feder;~l I.:inployers' 1.iabilitg Act, 
1 7 1  re B(rt?qctt. 92. 

Equity-(.'onrt~ will not enter decree 
n-hich I\-ill d i ~ e s t  it  of jurisdiction 
to e n f t ~ ~ ~ ~  its provisioi~~,  In r e  Dc- 
Ford. 1551 : equitable jurisdiction of 
court+ o w r  trust estates, Trust Co. 
?.. h'trkb(. i .~.!/ .  686; doctrine of elec- 
tioil. Lrri1111 1.. Lnuib. 6@2; failure 10 

object until defendnut had com- 
pleted hunse located on plaintifi"~ 
1;inil lif'ld not to estol) 1)laintiff from 
;~ssc~rtinp title. Ramsell v. Nebcl. 
590 : defendants held bound by 
eqnitalrlt. estoppel from obstructing 
cartway. I A I I ~  ?;. Tt'ccutl~um, 510; 
natnre uf rqnitable rights and rem- 
rdirr in pnieral, F - ~ , I I ~ I I  z;. Real t?~  
Co.. 5!): lie w l ~ o  seelts equity mu?t 
do ec1nit.r-. 18.9. Co. 2'. Gz6ilford 
('o?rnt!~. 441 : laches. Johilstor~ COILW 
I!/ I.. Elli.~. 26s. 

Escrow-Where deed is  placed in es- 
crow, remedy for  breach of condi- 
tion precedent is action to rescind 
contract of escrow. Corn w. Hinshatc. 
700. 

Estates-Of decedents, see Esecutow 
and Administrators ; created by 
will, see Wills: created by deed, see 
Deeds ; law favors early vesting of, 
Patterson v. Brandon. 89; where 
tenant acquires title of landlord. 
leasehold estate merges in the fec. 
Loftou c. Barber, 481; nature ant1 
grounds of remedy of sale of es- 
tates for reinvestment, Trust Co. c. 
Rushcrry. 586. 

Estate Taxes-Federal and State 
taxes ordinarily payable out of gel%- 
era1 f~u ids  of estate, Barma z.. Blrf- 
faloe, 313. 

Estoppel-Judgment as  bar to subsf.- 
quent action. Btu,nsburu 0. Guilford 
Coziwt!l, 41; when party is estopped 
by pleading from asserting statute 
of frauds, Dncis v. Lovick, 232: 
natnre and essentials of estoppel 
hy record. TVcZch v. Welch, 541 ; 
estoppel by silence, Ramsell c. 
Sehel, 590: acceptance of benefits. 
Bu71li V .  S ~ p p 7 ~  Co.. 616 ; estopp~l  
by conduct, Lo71g c. Trantham. 510. 

Evidence-Order of proof in caveat 
proceedings. In re Will of Lowax. 
498 : nlemoranduni held sufficiently 
definite to admit par01 evidence to 
identify land, Searcll v. Logan, 5 @ :  
conlpetency to prove contract. SIC- 
Col'lile c .  Beattv, 338; mortuary tzl- 
ble is evidence of life expectancj-. 
fitaixea o. Tvso??, 395 ; competenc.:; 
of eridence that other patrons \valli- 
ed on foyer without slipping, QllCFl'f~. 

Il'cbh 1.. Theatre Corp., 342: testi- 
moq- as  to footprints held compe- 
tent. S. 2:. TT7a2ker. 458: lay witnrss 
may testify as  to defendant's ability 
to distinguish right from wrong. 
8. 1;. Mc?ttheu:a, 639 ; inconsistelicy 
in corroborating evidence does not 
render it  incompetent. 8. v. Tl'allio,'. 
455: party must request that evi- 
dence competent for restrictire pur- 
pose he so restricted. R. 1:. T~cr lkPr .  
4 . 3  : S .  2-. Periy. 630; objrction to 
t,r-iilr11c.e is ' necessary to present 
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competenc~ of evidence for review, 
5'. v. Jfattheuv. 639; scintilla rule 
applies to issues of negligence and 
contributory negligence, Phillips v.  
Sessnrith, 173 ; defendant's evidence 
which tends to impeach or contra- 
dict plaintiff's evidence mill not be 
considered on nonsuit. Deaton v.  
E b n  College, 433; evidence will ne 
considered in light most faTorable 
to plaintiff, Tolrr v. Savage, 208: 
Highway Comm. 2;. Trarzsportatiom 
Corp.. 371 ; upon nonsuit plaintiff is 
entitled to every fact and inference 
of fact deducible from eviden~e, 
Love v.  Zimmernzun, 389; upon re- 
view of refusal to nonsuit Supreme 
Court will not consider evidence 
which record fails to show was in- 
troduced, Wallace v.  Longest, 161 ; 
Supreme Court cannot pass on 
weight of evidence. S. v .  Shoup, 69; 
record must show what testimony 
would have been in order for excep- 
tion to  exclusion to be considered, 
McCorkle v .  Beatty, 338 ; directed 
verdict on conflicting evidence is 
error, Perrjl v .  Trust Co., 667; mo- 
tion to  set aside verdict as  against 
weight of evidence addressed to dis- 
cretion of court. Ziglar v.  Ziglar, 
102 ; Bailey v .  McCotter, 160 ; Webb 
v. Theatre Corp., 342 ; credibility 
and weight is for jury, sufficiency 
is for court, S. v. Gardner, 310; 
evidence of guilt of manslaughter 
in attempting abortion held suffi- 
cient, ibid.; evidence of premedita- 
tion and deliberation held sufficient, 
S.  v.  Stewart,  299; of larceny held 
sufficient, S. v. McNair, 462; evi- 
dence of guilt of rape held suffi- 
cient, S. v. Herring, 213; S. v .  John- 
son, 671; S. v. Walker ,  458; evi- 
dence held insufficient in prosecu- 
tion for possession of liquor for 
sale, S. v. Peterson, 255; held to 
raise issue of contributory negli- 
gence for  jury, Phillips v. Nessmith, 
173; Kennedy v. Smith, 514; new 
trial awarded for remarks of court 
impeaching credibility of witness 
and intimating that fact had not 
been established, S. v .  Btone, 97; 
S.  v. Owenby, 521; charge held for  

error a s  expression of opinion on 
evidence, James v. James, 399; S. v. 
Benton, 745; harmless and prejudi- 
cial error in admission or exclusion 
of evidence, Graham v .  Spaulding, 
56; Ziglar v. Ziglar, 102; S. v. 
King, 241; Webb v. Theatre Corp., 
342 ; Deaton v. Elon College, 433 ; 
Relhaven v .  Hodges. 483 : Speight a. 
Anderson, 492; I n  re Trill of Lo- 
mum, 498; 8 .  z'. Perry, 330: Tyndall 
v .  Hines Go., 620; S. v. B~.o t (v ,  681 ; 
S.  v. Smith, 738; judicial notice of 
official acts and political subdivi- 
sions of this State, S.  v .  Bowen, 
601; judicial notice of facts within 
common knowledge, 8. 1;. Baldwin, 
295; clear, strong and conrinciug 
proof, McCorlcle v. Beatty. 338; 
credibility of witnesses in general, 
S. v.  Petry, 78; Graham v.  Spauld- 
ing. 86: evidence competent to cor- 
roborate witness, B r o ~ n  v. Loptis, 
762 ; direct examination-broad 
questions, 34cCorkle v. Beatty, 338 ; 
cross-examination of witnesses, Mc- 
Carkle v. Beatty, 338: maps and 
plats, Searcy v.  Logan, 362 ;  trans- 
actions o r  communications with de- 
cedent, I n  re Wil l  o f  Lomam, 498 ; 
Perry a.  Trust Co., 667: document- 
ary evidence-statutes. laws and 
ordinances of this State. Toler v. 
Savage, 208; par01 or extrinsic eri- 
dence affecting writings in general, 
Coleman, v. Whisnant,  238: Ins. Co. 
I) .  Wells,  574; Bell v. Chadwick, 
598; Perry v .  Trust Co.. 667; ad- 
missions by agents or representa- 
tives, McCorkle v .  Beatty, 338; ad- 
missions in pleadings, Bell v. Chad- 
wick, 598; expert and opinion evi- 
dence in general, T ~ n d a l l  v .  Hilzes 
Co., 620; subjects of opinion evi- 
dence by non-experts, Tyndall v. 
Hines Co., 620. 

Exceptions-Not set out in brief 
deemed abandoned, S. v. Stolze, 97; 
Rnzith v. Mariakakis, 100 : S. v. 
Hart,  200 ; Clark v. Cagle. 230: d. 
v. dfalpam, 403; S. v. 3lcKnight, 
766; necessity of, to preserve 
ground of review upon appeal from 
referee, Clark v. Cagle, 230: assign- 
ments of error must be based upon 
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exceptions. S. v. Herring, 213; S. v. 
Perrll, 530 ; S. v. Biggerstaff, 603 ; 
exception to signing judgment, Lee 
v. Board of  .4djustnzent, 107; King 
2;. Ritdd. 156; Howell v. Branson, 
264; &'with v. Smith, 506; Swilzk v. 
Horn, 713 : I n  re Collins, 412; 
broadside exception, S. u. Thomas, 
384: P. 7'. Riggerstaff, 603; Brown 
u. Loftis. 762; S. v. Beatty, 765;  
Ramsol  7.. Sebel. 590; exception to 
charge held not aptly entered, 
Searc!l I .  Logan. 662: time within 
which esceptions to receiver's re- 
port must be filed, Benson u. Rober- 
sow. 103 : inadvertence in statement 
of contentions or evidence must be 
called to court's attention. S. a. 
U c Y a  ir. 462. 

Excessire naniages-Colirt'~ offer co 
reduce verdict if agreed to. to end 
litigation. not a finding that verdict 
was exrewive, Ren ?-. Simowitz. 
379. 

Excusal~le Seglect-In order to set 
aside involnntary nonsuit for ox- 
cusahle neglect plaintiff must show 
meritoriouc canse. Crauer v. 
Spcrirqh. 450 : evidence held insum- 
cient to establish rxcncahle neglect. 
W h  itc17iw 7.. Raines, 526. 

Execution-Judgment may he sub- 
pended on condition only where de- 
fendant nwents. S. 7.. Jackson, 66: 
death of debtor does not destroy 
right to priority hut merely pre- 
c l u d e ~  execution, Moore u. Jones, 
149 : where homestead is allotted 
snlrjert to ipecified judgment, judg- 
ment creditor may proceed by levy 
of rxeention. Ramplc v. Jackson, 
M S .  

Executor. and Administrators - 
Whether executor shonld be allowed 
to he made party and file answer 
after expiration of time rests in 
discretion of court, King v. Rudd, 
1.56: while motion to set aside di- 
vorce decree is wnding it  is error 
for court to strike out widow's dis- 
sent from will. I n  re Estate of  
Smith, 169; issue of stock in name 
of purchaser and another as  joint 
tenants held not gift causa mortis, 
Barties v. B?Lffaloc. 313; Federal 

and State taxes ordinarily payable 
out of general funds of estate, 
Barnes v. Buffaloe, 313 ; adminis- 
tration of testamentary trust be- 
longs in first instance to trustees, 
Canr~on v. Cannon, 634; collection 
of debts due estate by heir, Perru 
v. Trust Co., 667; rents accruing 
after death of  lessor should be paid 
to heir and not personal representa- 
tive. Trust Co. v. Fraxelle, 724: re- 
moval and revocation of letters. 
Harrison 2.. Carter, 36; appoint- 
ment of successors after removnl, 
liai.risorz v. Carter, 36: assets of 
estates in general. Hope v. Qrev- 
h o u ~ d  Corp., 332; title and right to 
possession of  assets, Buffaloe z.. 
Barnes, 313; actions to collect as- 
sets, Harrison v. Carter, 36; con- 
trol and management of estate in 
general, Welch v. Trust Co., 357: 
nature and grounds of remedy to 
sell land to make assets, Mom-e v. 
Jones. 149; proceeds of sale, .Moore 
v. JOWPS,  149: claims against estate 
-contracts and undertakings of de- 
cedent. Buffaloe v. Bames, 313; 
claims against estate-taxes, Buf fn -  
loc z'. Barncs, 313 ; priorities, Moore 
v. Jones, 149: actions on clainis- 
limitations, Crauev t l .  LTpaugh, 450 ; 
distribution of estate nnder family 
agreements, Redwine v. Clodfelter, 
366. 

Exhibits-Permitting jury to leave 
courtroom to view exhibit held 
proper. S. v. Taylor, 286. 

k x  Jlero Motu-On conviction upon 
void warrant Supreme Court will 
arrest judgment ea: mero o z o t ~ .  A. 1'. 

Morgan, 414. 
Expectancy of Life-Determination of 

life expectancy of child under ten, 
Rea v. Simowitx, 379. 

Expert Testimony-As to speed of 
vehicle based upon tire marks in- 
competent, Tyndall v. Hines Go., 
620. 

Expression of Opinion-By court in 
charge, S. v. Bullins, 142; S. u. 
Ellison, 628; AS. v. Benton, 743; 
dames v. James, 399; S. v. Eltone, 
97 : 8. v. Ozcenby, 521. 
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Facts Agreed-Are binding 011 court, 
Airport Author~tu v. JO~LILSOM, 1 ; 
Buffaloe v. Barnes, 780. 

IJacts, Findings of-Of Indus t r~a l  
Comniission are conclufive, Smith 
c. Paper Co., 47;  Rewis v. Ins. Go., 
329 ; referee's findings supported by 
evidence are  conclusive on appeal, 
Clark v. Gagle, 230 ; power of Supe- 
rior Court to  make findings on ap- 
peal for referee, Ranzsey v.  Sebe l ,  
900 ; court's findings of fact conclu- 
Give on appeal, S v. Hart ,  200; 
S u m k  v. Horn, 713; findings that 
confession is voluntary conclusive 
when supported by evidence, S. v 
Beltnett, 8'2; findings based upon er- 
roneous placing of burden of proof 
present questions of law or legal 
inferences which are reviewable, 
Lindsa3j v. BrazoTe~, 468: the Su- 
preme Court may review a conclu- 
<ion of law not~vithstanding it  is 
denominated by the trial court a 
finding of fact, Charlotte v. Heath, - - (00. 

k'amily Agreements - Approval of 
family agreement for distribution of 
trnit  which preserves trust estate 
for minors, approved, Redwine v 
Clodfelter, 366. 

Farm Agent-Tax for salaries is for 
special purpose with special a p  
proval of Legislature, R. R. v. Dup- 
7171 County, 719. 

Father-Is entitled to son's earnings 
(Inring minority, ToZer c. ~Yavaye, 
708. 

Courts-In action on inter- 
state message Federal decisions ap- 
ply, Ward v. Tel. Go., 175 ; service 
of process on foreign corporntion by 
cervice on Secretary of State is 
question of due process detrrmina- 
ble by Federal decisions, Harrison 
r. C1or7e~. 184: where district court 
orders all suits aribiug out of sub- 
ject matter stayed. action insti- 
tuted immediately after claim in 
tliitrict court is dismisvd for want  
of jurisdiction, is not barred by 
statute of l i m i t a t ~ o ~ ~ .  Hlqhtca~i 
Co?~inz. v. Traii~portnfloii Porp.. 371 : 
remoral of ctlwec. we Removal of 
Caiiceq. . 

Federal Employers' Liability Act- 
Distribution of recovery in action 
under, I n  re Badgett, 92. 

Federal Estate Taxes-Federal and 
State taxes are ordinarily payable 
out of general funds of estate, 
Barnes v. Buffaloc:, 313. 

Federal Rent Control-Action in eject- 
ment in area subject to Federal 
Rent Control, Swinli 1.. Horn, 713- 

Fee--Conveyance with provision that 
should grantee die n-ithout issue 
after her death, grantee takes quali- 
fied fee defeasible upon death mith- 
out children or other lineal de- 
scendants. Tzcrpin z. Jarret t ,  135. 

Felony-Where evidence sustains con- 
viction only for misdemeanor. judg- 
ment inlposing sentence for felony 
must be remanded, 8. L.. .lfnTpass, 
403. 

Female-Gse of phrase "tatutory 
rape" iu  rosec cut ion uncler G. S., 
14-26, in charge held not prejudi- 
cial, S. z.. Bullins, in prosecu- 
tion under O. S., 110-39. charge 
that crime is e~lcouraging minor 'in 
morel delinquency" held for error, 
S. z. Bulliiia. 142 ; sentence for as- 
sault hy man or boy npo11. S.  v. 
.Jncksoli, 66 : warrant cl~nrging as- 
sault on female will not support 
sentence as  for genrrnl misde- 
meanor thongh amended after ver- 
dict to charge defendant \r-n.;: male 
over eighteen. 8. z.. Griii11's. 5'23. 

Fidelity Bond-Action on bank cash- 
ier's fidelity bond, Indciil)tit!/ Co. 5 .  

Hood, 706. 
Findings of >'acts--See Facts. Find- 

ings of. 
Fire--Segligmce of drfenclnnr's driver 

,setting fire to plaintiff's truck 7zeld 
not in scope of employ~uenr. Tom- 
lii?soit I . .  S'hrcrpe. 177: w.s ipwc loqlri- 
fur does not apply 11111-111 showing f 
blin~ing of barn while hi pwsession 
of tenant. Rnwntrer. L.. Tho1np8011, 
3 X .  

I'Yrst D ~ g r e e  3lurder-See H~rmicidc. 
Fiscal Tear-See Coe 1 . .  P!II.I.!I COU~I- 

tu. 12.5. 
Flight-As iniplircl ad~nissi~ri! of guilt, 
S. c. Sir 011/1. 69. 
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I7c~otprints-Are competent, S.  v. 
Tl'ct llL.e?-, 4%. 

Forcible Trespass-See S.  c. Gibsow, 
194. 

"Forcibly"-Must he alleged in  indict- 
ment f o r  rape ; "ravish" alone being 
insufficient, 8. v. Johnson. 266; ill- 
clictment held sufficient, S. v. Hcr-  
riiin. 213: force a s  a n  element of 
rnlw may be e i ther  ac tual  o r  con- 
structive, S. c. .Jok?lson, 671. 

Foreclosure-Of t a x  lien by t ax  col- 
lector. who had accepted bad checks 
in  payment of taxes,  XiZler @. 41c- 
C'omcZZ, 28: of mortgages, see l l o r t -  
gages. 

Foreseeability - See Harri?rgton ,u. 
il'cc!~lo~.. 769. 

Forfeiture-Derisee held to  take ve&- 
r d  remainder and  proviso tha t  she  
should look a f t e r  testator's wife 
Iield not to 71-orl; forfeiture. Pat ter -  
soir c .  Ri-andou, 89. 

Form,? Pauperis-Time f o r  filing affi- 
dal-it. S. a. Hni-rell. 743. 

Former  Jeopardy-Repeated inresti-  
pation by grand jnry under identi- 
cxl bills of indirtment i s  not double 
jeopardy. S. a. Lczois. 249; prosecu- 
tion under roict war ran t  is  not jeop- 
: ~ r d y .  S. I:. .Jolrnsoti, 266; contention 
t h a t  voluntary nonsuit on one comit 
established innocence under  another  
count must be presented by plea of 
former  jeopardy and not  h ~ -  non- 
suit. I$. c. Brrldzviu. 29.5: upon n e v  
t r ia l  upon conriction of second de- 
gree hnrglary,  defendant may  ne 
tr ir t l  f o r  first tlegree hnrglary under 
original inclictn~ent, S. 7+. Lorkleu~.. 
410. 

Fral~tl-As I~nqis for  forfeiture of in- 
snrmlce po1ic.y. w e  Insnrance : clam- 
age. I n s .  C'o. 1.. Guilford Oo~tnt!~. 
441: lrgal  f l n ~ ~ t l .  1118. CO. 1:. Gziil- 
foi,d Poilitt!~. 441, 

Li?zkw. i l l :  leases, Wright a. dll- 
red, 113: Dar:is v. Locick, 262. 

Frivolous Appeals-See Stephensort 5. 

TVatso~i. 742. 
General Assembly-May creatcs qricrsi- 

municipal corporations to operate 
airport ,  Airport A~~tho i . i t u  v. Jolill- 
soti, 1 ; legislative power o re r  mu- 
nicipalities, C'l~nrlotte 6. Hcutll, 750. 

Genera! Ilepi~tatioa--Defeiicl;~i~t 11cld 
to l i r e  in "community" for  purpose 
of testimony a s  to general reputa- 
tion, S. c. Bowert, 601. 

General Verdict-Single ~ o l u ~ d  count 
will support general verdict of 
guilty and  judgment tlitreon, S. 7:. 
Smitlt, 738. 

Gifts-Kature ;xnd esseutiills of gifts  
in tcr  cicos. Ruffaloe a. B ~ r i ~ e s ,  313 ; 
.Janbcs I-. James,  309: Buffaloc c. 
Ba r~ ie s .  780; na ture  and  essenti.11s 
of gifts  cctttsa vnortis, Xuffnloc v. 
Barues. 313. 

Grand Jnry--Si l twe and functions of 
grand jnry in general, S.  a. Lewis, 
249. 

Guaranty-Action on bank cashier's 
fidelity bond. Indei~liiifjj 6'0. '1:. 

Hood. 706. 
Guardian a d  1,itenl-('ailiiot colisc,nt 

to judgment without c:oliaent of 
c20urt, .Johrrston Co~cut!/ r .  Ellis, 
268: of insane person must  answer 
t.omplaint in snit  for  divorce, Rmit7r 
r .  Sw itlt. 544. 

G ~ ~ a r r l  Rail--Segligcnce of mmlicig;~l-  
i ty in f ;~ i ln re  to  maintain gnilrcl 
rails  along hridgr constituting p a t  
of street. Htc~lf 2). Higli, Point ,  74. 

Gl~ests-Peremptory instructions in 
favor  of gnest 011 issue of contribn- 
tory negligence field without error.  
Stricklarcd z.. ~ S n z i t k ,  517 : evidcnce 
of concnrring negligence hela snffi- 
cient. Hol;c 7.. Gre!ll~oil~rtl C'orp.. G!E. 

IIaheas ('or~i~s-llilbcns roi,plis to  oh- 
tain ciwtod!. of n l i i~or  children. 111 
IT Biy(/c~i%. 647; r l lforwlnent of ilc- 
c-ree. III I Y ,  Iligqcrs. 647. 

1~I:rntl r\nil,~-Sr~g1igonc.r of mmiic.il,:ll- 
ity 111 f;lilnre to 111:lilltnin gnnrd 
r:~ils  :110i1g I~rillge coi~s t i tn t ing  lh~l ' t  
of street. I l ~ o i  t 7'. Tfiglt Poillt. 74. 

Il;~rinles.: ant1 13rejntlic.inl Error-Er- 
~ w r ,  if :III$. i~ ' l :~ t i l l g  to i l~ : rpp ro~r in t z  
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issue, harmless, Miller v. VcCon- 
nell, 28;  error relating to issue not 
affecting right to recover, harmless, 
Mason v. Mason, 740; defendant 
must make it  appear that alleged 
error was prejudicial, 8. v. Shoup, 
69; S. v. Hart,  200; S. v. Perry, 
530; 8. v. Smith, 739; charge held 
without prejudicial error when read 
contextually, 8. v. Bennett, 82; S. v.  
Bullins, 142; in admission or exclu- 
sion of evidence, Graham v. Spauld- 
ing, 86; Ziglar v. Ziglar, 102; 8. v. 
King, 241 ; Webb v. Theatre Gorp., 
342 ; Deaton v. Elon College, 433 ; 
Belhaven v. Hodges, 485 ; Speight v. 
Anderson, 492; In re Will of Lo- 
nzaa>, 498; 6. v. Perry, 530; Tyndall 
v. Hines Go.. 620 ; R. v. Brozcn, 681 ; 
charge containing correct and incor- 
rect instruction upon material p o i ~ t  
nzust be held for prejudicial error, 
S. v. Overcash, 632. 

Heirs-When used as  descriptio pcr- 
smarum and "issue" connotes chil- 
dren and grandchildren, Turpin 0. 

Jarret t ,  135; bequest or devise to 
heirs or children requires division 
per capita, Wooten v. Outlaw, 245; 
respective liability of estate and 
heirs for repairs to realty, Barnes @. 

Buffaloe, 313; cestui que trust held 
to take sister's share upon sister's 
death by inheritance and not under 
terms of mill, Welch v. Trust Go.. 
337; rents accruing after death of 
lessor should be paid to heir and 
not personal representatire. Trust 
Co. v. P'raxelle, 724: distribution of 
recovery in action w d e r  Federal 
Employers' Liability Act, In  re Bad- 
grtt ,  92. 

He Who Seeks Eqnity Must Do 
Equity-See Ins, Po. v. Guilford 
Countu, 441. 

tTiglimay Patrolman-Sot competent 
to give opinion a s  to speed of vehi- 
cle based upon tire mnrlrs. TynddZ 
1.. Hines Po., 620. 

Highways-Satnre and establishment 
of neighborhood roads. Speight v. 
Andcrson, 491; law of the road, see 
Automobiles. 

Hit nnd Run Driving-P. 7'. Brown, 
881. 

Homestead-Appraisal and allotment 
of homestead, Sample v. Jackson, 
408. 

Homicide - Definition of "deadly 
weapon," 8. v. Hightower, 62; S. v. 
Perru, 530; parties and offenses, 
S. v. Vaden, 138; premeditation and 
deliberation, S. v. Hart,  200; S. v. 
Stewart, 299; murder in perpetra- 
tion of robbery, S. v. Bennett, 82; 
murder in perpetration of rape, 8. v. 
King, 241 ; voluntary manslaughter, 
8. v. Hightower, 62; self-defense. 
S. v. Vadtn, 138 ; S. v. Taylor, 286 ; 
S, v. Absher, 656; presumptions and 
burden of proof, S. v. Taylor, 286; 
S. z. Steu;art, 299 ; 8. v. Floyd, 571 ; 
S. 0. Ellison, 628: relevancy and 
competency of evidence in general, 
8. v. King, 241; dying declarations, 
R. v. Thompson, 651; admissions, 
8. z. Ellison, 628; evidence of mo- 
tive and malice, S. v. King, 241; 
evidence of premeditation and delih- 
eration, R. v. Stewart, 299; suffi- 
ciency of evidence and nonsuit, 8. v. 
Bennctt, 82; S. v. Robinsm, 95; S. 
11. Vnden, 138; 8. r.  Hart ,  200; S. v. 
Stcw;art. 299 ; AS. v. Oardner, 310: 
form and sufficiency of instrnctions 
in general, 8 .  c. Hightower, 62: 
instructions on presumptions and 
burden of proof. 15'. v. Ellisott, 628; 
R. a. Absher, 676: on murder in 
first degree, 8. a. Hightower, 62: 
8. v. Deaton, 348: on manslaughter. 
8. v. Z'hompson, 651 ; on defenses. 
S. v. Hightowrr, 6.2 : R. v. Tq~lor .  
286 ; :. v. Deaton, 348 ; S. v. Absher, 
656: form and sufficiency of issnes 
and instrnctions on less degrees of 
crime, S. 6. Matthczas, 639. 

House Breaking-Possession of imple- 
ments of, S. v. Baldwin, 295. 

Husband and Wife-Divorce, see Di- 
vorce: requisites and validity of 
deeds of separation, Pearce v. 
Pearct, 307 : habeas corpus to deter- 
mine custody of children in contest 
between husband and wife, I n  rc 
Riggers, 647; husband may not be 
imprisoned for failure to  pay jndg- 
ment for debt due wife under sepa- 
ration agreement not adopted a s  
order of court, Rtanleg v. Stnnlr~l. 



N. C.] WORD AND PHRASE ISDEX. 

129 ; separation agreement does not 
preclude allowance of alimony pen- 
dente lite, But ler  v .  Butler,  594; 
while motion to set aside divorce 
decree is pending, i t  is error for 
court to  strike out widow's dissent 
from will, I n  re  Es ta te  o f  Smi th ,  
169; competency of wife to testify 
against husband, S .  v .  Setxer,  216; 
prosecution for  bigamy, S ,  v. Setzcr,  
216; person hurt in intervening in 
fight between husband and wife not 
entitled to recovery on issue of neg- 
ligence, Harrington v. Taylor ,  769. 

I d  Certum Est Quod Certum Reddi 
Potest-See Crotts  v. Thomas,  385. 

Illegitimate Children-Indictment for 
failure to support illegitimate child 
must allege willfulness, S.  v. MOV- 
gan, 414. 

Immediate-Defined, Swinlc v. H o m ,  
713. 

Implied Dedication-Implied dedica- 
tion from sale of lots with reference 
to maps, Foster v. Atwater ,  472; 
withdrawal from dedication, ibid., 
Evans  v. Horne,  581. 

Imprisonment-Of husband for  fail- 
ure to pay judgment for debt due 
wife under separation agreement 
not adopted as  order of court, Btan- 
7elj v .  Stanley,  129. 

Improvements-See Betterments. 
Inclusio Unius Est Exclusio Alterius 

-Clinton v .  Ross,  682. 
Incorporeal Right-Restrictive cove- 

nants creates, Vernon v .  Real ty  Go., 
58. 

Incrimination-Introduction of papers 
taken from defendant does not vio- 
late constitutional right, S.  v .  
Shoup,  69. 

Indemnity Bond-Action on bank 
cashier's fidelity bond, Indemnitg 
Co. v. Hood, 706. 

hidependent Contractor-Pilot is in- 
dependent contractor but ship own- 
e r  may nevertheless be liable for its 
own negligence in failing to warn 
pilot of peculiarity of vessel, High- 
w a g  Comm,  v .  Transportation Corp., 
371; contractee is under duty Lo 
warn of latent danger but independ- 
ent contractor was guilty of want 
of due care for  own safety barring 

recovery, Deuton v .  Elon  College, 
433 ; liability of contractor for injury 
to third person, Price v. Cotton Co.. 
768 ; finding of Industrial ('ommis- 
sion that  deceased mas employee 
and not independent contractor held 
supported by evidence, Bmith v .  
Paper Co., 47. 

Indictment and Warrant-Charge of 
crime, S. v. Morgan, 414; S.  v. 
Owenb!/, 521; 8. 2;. R ~ n t o n ,  745; 
right to and scope of amendment, 
S.  v. Qrihcs ,  523 ; sufficie~lcy of in- 
dictment to support conviction of 
less degree of crime charged, 8. 2;. 
Loclilear, 410; for  rape held suffi- 
cient, R, v. Herring,  213: for rape 
held fatally defective, 8. T. Johnson, 
266; repeated investigation by grand 
jury under identical bills of indict- 
ment i s  not double jeopardy, S, v. 
Leu:.is. 249; valid warrant or indict- 
ment is essential to jurisdiction, 
S.  v. Morgnn, 414. 

Indigent Aged-Tax to support is for 
special purpose with special ap- 
proval of Legislature. R. R ,  e .  Dtrp- 
lin County,  719. 

Industrial Commission-See Master 
and Servant. 

Infants-Kidnapping of. S. v. Wither -  
ington,  211 ; determination of life 
expectancy of i h i l d  under ten, Rca 
v. Simowita,  379; father's right to 
earnings of child during minority, 
Toler v .  Savage,  208; James v. 
James ,  399 ; acquiescence of father 
in purchase of car by son is evi- 
dence of emancipation, James v. 
Javnes, 399 ; indictment for failure 
to support illegitimate child must 
allege willfulness, R. v. V o r g a n ,  
414 ; permitting one under legal age 
to drive without license is negli- 
gence but must be prosimate cause 
to warrant recovery, Holie v. Orey- 
hound Corp., 692 ; damages in action 
by minor for negligent injury, T o l w  
v .  Savage,  208; duties. liability and 
authority of guardians ad l i t ~ m ,  
J o h w t o n  Count?/ v. Ellis, 268; con- 
duct cansing child to he adjudged 
a delinquent, S .  v. Bullins, 142. 

Injunctions-Taxpayer not landowner 
may not enjoin closing of street, 
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S l i ~ l ~ j  c. Tobacco Co.. 477; inade- 
quacy of legal remedy. Clinton v. 
Ross, 682 : i r repar ib le  injury.  Clin- 
ton v. Ross. 682; s~tbjec ts  of injunc- 
tive relief-nuisal~ces, Clitlton v. 
Ross, 682 ; ordinances, crimes and 
ni i sdemea~~ors ,  Lait i r r  r;. TVarsa%c, 
637; Clivtoir 7;. Ross, 682: contin- 
uance, modification and. dissolution 
of temporary orders, ICrrss v .  Hcdg- 
petll. 405; Spicer v .  Ooldsbor.0, 55'7. 

I~ii ioce~~ce-Court  i s  not required to 
charge on l~resumpt ion of innocence 
awl  defendant must submit request 
if he desires same, S. r. Pcrry ,  530. 

Inquiry-Where scope of iiiqniry npml 
default jutlgnient is  enlarged upon 
insistel~ce of defendant he may not 
comrilai~l of result, Jolt~rrorr v.  Sitl- 
b111.y. 34.7. 

I n  Item-I.'orrclosurr of t ax  lieu is 
ill r.e91!, . I l i l l c~  c. Vc.C'cr~~r~elZ, 28;  
ca rea t  proceedings a r e  irr reili,, 1 1 1  re 
TYi11 of L O I I I ~ I . ~ ,  4:)s. 

insane Person,c-Scbrvice of process, 
A'lnith 7;. h'lii ith. 344 : rq)reseli tat ion 
of incomprtent. S'iilitl~ e'. Nnl i t ! ,  , 
544. 

Insanity-Lay witiicss ma)- testify as 
to defendxiit's ability to clistinguisli 
right from \rrong, AS'. c. Jfattheton, 
639; abi1it:- t o  distinguish right 
f rom wrong i s  tes t  of niciital r e  
q)o~~sil~il i t :- .  S. ?i. . l ln t t l l r~~. ( . ,  639. 

Instructio~~s-111 homicide lirosei:~l- 
t io l~s ,  set: IIomicide: c h ; ~ r g r  on duty  
to r c t r e i~ t  I~c ld  p r e e i ~ t t M  oil evi- 
t l r i~c t~  tint1 n.;ls prolwr. S'. 1'. ?'n!~l%~. 
2%: evic1enc.e 11eld ilot to ~'ecluire 
i11strncTio11 on qi~estiou of self- 
tlcfc'i~w. h'. 2..  Jticl~xt~ir. TliO: in p r o -  
t~c.ntio11 for tlrunl;el~ tlrivil~g, s. ?.. 

('~1!.1~o11. "7 : $5'. r;. li'olr.c~l,. 601 : S. 2.. 
I:i!lyc~r.utufl, 603 ; ill prosecution in 
;iss;1111t wit11 i ~ l t ~ ~ l t  to commit rap?. 
6. 1.. 0 ce rc~s l r .  632 : ill ltrosecution 
f o ~  itssanlt im fenialc. S. 1 ' .  Horrilrq. 
213 : chn rge on cret1il)ility of dr- 
ftslrtlal~t's testimony. S, r.  Hiyli- 
t o r r r~ , ,  6" drfiiling kidl~ul)ping Iitld 
o/.roi.. S. r. I i ~ ' i t h c ~ ~ ~ i ~ ~ g t o ~ r .  211 ; 
t.11;r rgr  on s~i f f ic ie l~c~-  of circunstall-  
ti:il evii1cnc.r to c.o~~vict .  A'. c. SRoirl~. 
(i!) : charge, 011 I )n r t l t b~~  of proof 11r.ld 
\vitIiont csrror, S.  I.. I't,t~,!l. 7 s :  fai l-  

u r e  to instruct  as to burden of proof 
on issue is  error,  Crain v. Hutchins, 
642 ; charge containing correct and  
incorrect instruction on burden of 
proof is  r~ve r s ib l e .  S. v. dbs7~er.  
656; charge containing correct and  
incorrect i~lstrnetioil  up11  material  
poiut tnust be hc ld  fo r  prejudicial 
error,  S .  v.  Overcctsk, 632; delineat- 
ing  competent and incompetent tes- 
timony held too general, I n  re  1V1ll 
of L o ~ m x ,  498 : recapitulation of 211 
the evidence is  not required, 8 .  1;. 

l'hotn~).soii. 6.51; court  i s  not re- 
qi!ired in recapitulating eridence to 
 gain warn jury to  t ake  i t s  recol- 
lection of evidencc~, R. v. Biggcrstun. 
603: statement of ericlence in form 
of coiltentions 71 r ld without error.  
S, v .  ' Z ' k o i i z ~ ~ . ~ ~ ~ ~ .  631 : f a i l l~ re  to 
c.11arge on impolidertt superior not 
txrror whctre defendi~il t  admits  u ~ l d  
c a w  is tried npon tllcory of mast:.r 
nntl wrvant .  W e b h  r .  T l ~ c a t r c  Coi-11.. 
342 : 1)nr:y hnr ing burden of proof 
is  ~ :o t  t!lltitlccl to pcrt~mptor!. in- 
>tr.~ic.'ions 11poi1 coi~flietiilg critli'nce. 
l l7l~ifr .  r .  711s. PC.. 319; peremptory 
instr~ic. t ioi~ 011 iaint> of t,ontributory 
~~cg l igenc r  l~r ' ld c3rror, licl111ctl!/ I.. 
Srilitlt. 214: hilt ill f a r o r  of gurst  
011 issiio of c:ont~.il)~itory ~~cg l igence  
7~c.ltl ~r i t l lout  c ) r ~ ~ ) r .  Sti'iclilrr?id 1;. 

Sni,itlr. .TIT: on issilt, of contribntory 
11egligc.ucr. flobbs c. Ilrelucr, 146: 
011 1ic3gligc:i:cc iu pc'rmittiilg person 
m d c r  Itsgal t l r i r i i~g  :rgr to operatr  
n ntoniol)ili~ h ('1~7 er ror .  IIol;(' 1'.  

Gi~r~111o1i11~1 C O I ~ . .  692 : c q ) r w s i ~ n ~  
of ol)iiriou by i.onrt in charge, S. 1 . .  

I ~ r i l l i ~ r . ~ ,  IT2 : S. I . .  P;lli.~ot~, 628: S. 1,. 
12~,11to11. 7-45 : .Jrc?icc~s 1 . .  .Jti?ncs. 3!)!4 : 
coiirt lrcetl iiot s11l)niit qnestiou of 
guilt of simplr nrs;nilt where . a l l  
c9vitleilcc. she\\-s i~ss:iult with deadiy 
~ v t ~ a p o ~ ~ ,  S.  1.. l'(,i.t,y. .530 ; w ~ i r t  is  
not r t q i ~ i r t d  to c.li:~i'gc. 011 r)resnmll- 
tion of ~ I I I I O W I I ~ . ~  iind defeuil:lnt 
mnst sn l )~ni t  rr3qi1c.st if he  drsires 
samr.  8. 7.. I'~I.I ' ,I/. 530; pa r ty  tlesir- 
i ~ i g  nmorc, c1ialmr:ltc st ;~temrii t  of 
eontel~tions mnst make rcyurst 
t l i ~ r e f o r .  S'. 1;.  I ~ i ~ g t ~ v s t u ~ ,  GO3 : ill- 
ailrc~rtellce ill s t :~ t t~mcn t  of contrll- 
tic111s or rvic1cnc.c n l r~s t  I)e c;rlltstl to  
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court's attention, S. a. SfcSair, 462 ; 
misstatement of admissions which 
affect burden of proof held error, 
S. c. Elliso?~, 628; exceptions to 
manner of statement of contentions 
is without merit, S. a. Biggemtar, 

. 603; charge held without prejudi- 
cial error when read contextually, 
S. a. Bcicrcett, 82 ; S. v. Bulliw, 142 ; 
broadside esceptions, Sf. a. Thomzs, 
384;  B, c. Biggerstaff, 603; Brown 
c. Loftis. 7B2 ; 8. v. Beatty, 765; 
esceptiol~ to charge held not aptly 
entered. Peccrcy a. Logan, 66%; not 
brought forward in record deemed 
correct. 8. c. Brown, 681. 

Insnrance-Proceeds of life policy 
taken out by corporation on officer- 
stockholder held trust fund for pur- 
chase of his stock for estate under 
agreement. Bank v. Bupply Co., 416 ; 
bank cashier's fidelity bond, Indew- 
x i t y  C'O. c. Hood, 706; waiver of 
prorisionr by insurer, Ins. Co. v. 
TVells. 574; Hicks v. Ilia. Co., 614 ; 
misrepresentations a s  to existence 
of other insurance, Hicks v. Ins. 
L'o., 614 : knowledge and waiver by 
insurer. Hicks v. Ins. Co., 614; con- 
structic~n and operation of disability 
clauses and sufficiency of evidence 
of disability, Irelalid a. Ins. Co., 
349 : actions on life policies, HicLs 
c. Ins. C'o., 614 ; construction of lia- 
bility policies a s  to risks covered. 
Ins. Po. C. Iliells, 574; actions on 
liabilit!. and collisioii policies, 
TPhiir c. Ins. Co., 119; Ins. Co. v. 
TVells. a74 

Intent-Ordinarily intent must be 
proved by circumstantial evidence, 
8. a. Petry. 78;  of parties to con- 
tract. Bu~l , :  v. 8upply Co., 416; of 
partie* to deed co~itrolling in con- 
struction. Lofton v. Bcrrber, 481 ; 
is cc~ntrolling in construction of 
wills. Tmst  Co. v. Boa~'d of Na- 
tiovol LVission.8, 516 ; no personal 
intent required for conviction of 
possession of burglary togls without 
lawfnl excuse, S. v. Raldzcin, 296. 

Interest-L4ccrual of right of action 
on bond coupons, J rn) t ing~  2:. 3Iore- 
lirnd r i t ! ~ .  606 : time a11t1 coinput?.- 
tion. Hfm7 7.. Smith. 673. 

Intersection-Right of way at ,  hen-  
nedy a. Smith, 514. 

Interstate Commerce-In action on 
interstate message Federal decisio1:s 
apply. Ward v. Tel. Co., 175; evi- 
dence held sufficient in action for 
damages to truck while being trans- 
ported wider own power by carrier, 
Brii.nard u. Rober, Inc., 392. 

Inter  Vivos-Issue of stock in nanie 
of purchaser and another a s  joint 
tenants held not gift inter aivos, 
Bzr.ffuloe v. Barnes, 313 ; Buffaloe 
c. Barnes, 780. 

Intosicating Liquor-Forfeitures, A'. 
v. Yaynor, 646; presumptions and 
burden of proof, 9. v. Petermc. 
25.5; sufficiency of evidence and 
nonsuit, S. v. Peterson, 255; S. v. 
Smith, 738; verdict and judgment, 
S. C. Peterson, 256; S. v. Smith, 738. 

Intosication-Defined in prosecution 
for drunken driring, 8. v. Ca?-t'oll, 
237; S. v. Bowen, 601; S. v. Bigger- 
s tad,  603 ; as defense to first degree 
murder, S. v. Absher, 656. 

Irrelevant and Redundant Xatter- 
Motions to strike, Brown a. Hall. 
732. 

"Issue"-Connotes c h i 1 d r e  n and 
grandchildren. Tzirpin v. J l o w t t .  
135. 

Issues--Sufficiency of. Willw c .  Xc- 
Conncll, 28; issue as  to knowledge 
of soliciting agent held proper in 
action on life policy, Hicks G. Ills. 
Go., 614; pleadings held to raise 
issue of trespass. Rpeight v. dnt1e1.- 
son, 482 ; evidence held sufficient to 
require submission of issue of co:l- 
tributory negligence, Pkillips T .  

Srss~icitlr, 174 : Kennedy a. Smith. 
514: where 110 issues of fact are 
raised continuance of restraining 
ortlrr is error, Spicer v. Goldsborn. 
557: up011 plen of sole seizin in 
partition. Jcrniwli v. .Jerniga?c, 
204: where rerdict on first iss~le  
detrrminex right of parties. sith- 
mission of second issue is inlprovi- 
dent n l~d  verdict thereon will be clip- 
reg;rrded. 111s. Co. c. TV~llx, 574. 

Jeopardy-Repeated investigation 11y 
grant1 jnry nnder identical bills of 
i~rtlirtnient is not do11l)le jeop;vdy. 
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S, v. Lewis, 249 ; prosecution under 
void warrant is not jeopardy, S. w. 
Johnson, 266; contention that vol- 
untary nonsuit on one count estab- 
lished innocence under another 
count must be presented by plea of 
former jeopardy and not by non- 
suit, S. v. Baldwin, 295; upon new 
trial upon conviction of second de- 
gree burglary, defendant may be 
tried for  first degree burglary under 
original indictment, 8. v. Locklear, 
410. 

Joinder of Actions-Causes held im- 
properly joined but demurrer did 
not require dismissal, Pressley w. 
Tea Co., 518. 

Joinder of Parties-Where action for 
wrongful death i s  instituted within 
time allowed third successive repre- 
sentative may be made party there- 
to and maintain action, Harrison w. 
Carter, 36. 

Joint Tenants-Issue of stock in name 
of purchaser and another a s  joint 
tenants held not gift inter vivos, 
Barnes v. Buffaloe, 313. 

Judges-Order of clerk permitting 
executor to be made party without 
notice is subject to approval of 
judge, King v. Rudd, 156; court has 
discretionary power to permit 
amendment to warrant, S. w. 
Grimes, 523 ; judge is not subject to 
supervision in settlement of case, 
Lindsay v. Brawlev, 468; remark 
of court in sustaining objection to 
further cross-examination held not 
expression of opinion by court, 8. w. 
Stone, 97; expression of opinion by 
judge in charge, 8. v. Stone, 97; 
S .  v. Owenby, 521; 8. v. Benton, 
745 ; S. w. Bullins, 142 ; S. w. Ellison, 
628; James w. James, 399 ; accept- 
ance of judgship of U. S. Zonal 
Court would vacate office of Judge 
of Superior Court, I n  re Advisory 
Opinion in  re Phillips, 773. 

Judgments-For foreclosure of tax 
lien is  i n  rem, Miller w. YcConnell, 
28; where scope of inquiry upon 
default judgment is enlarged upon 
insistence of defendant he may not 
complain of result, Johnson w. Si& 
burg, 345; where homestead is al- 

lotted subject to  specified judgment, 
judgment creditor can proceed by 
levy of execution, Sample v. Jack- 
son, 408 ; order awarding custody of 
children in hubeas corpus enforce- 
able by contempt proceedings not- 
withstanding order is  based on. 
consent of parents, In re Biggers, 
647 ; cross-action for alimony 
without divorce or consent judg- 
ment based thereon may not be 
entered on husband's action for  
divorce, Ericson v. Ericson, 474 ; 
motion for judgment on pleadings 
admits allegations, Ingle v. Board 
of Elections, 454 ; approval of 
family agreement for distribution 
of trust which preserves trust 
edtate for  minors, approved, Red- 
wine o. Clodfelter, 366 ; admissions 
and verdict held sufficient to sup- 
port judgment for  recovery on life 
policy, Hicks v. Ins. Co., 614; excep 
tion to judgment or signing of judg- 
ment, Lee v. Board of Adjustment, 
107; King v. Rudd, 156; Howell a. 
Branson, 264 ; 8mith v. Smith, 506 ; 
Swink v. Horn, 713; In re Collins, 
412 ; single sound count will support 
general verdict of guilty and judg- 
ment thereon, S. v. Smith, 738; 
upon conviction of illegal transpor- 
tation, court a t  later term may 
order forfeiture of vehicle nunc pro 
tunc, S. v. Maynor, 645; punish- 
ment for simple assault upon fe- 
male in discretion of court, 8. w. 
Jackson, 66 ; judgmeut may be sus- 
pended on condition only where 
defendant assents, ibid.; conviction 
on insufficient evidence on charge 
of possession of liquor for  sale can- 
not be sustained on ground that  
evidence was sufficient for  convic- 
tion of illegal possession, S. v. Peter- 
son, 255: where evidence sustains 
convictioh only for misdemeanor, 
judgment imposing sentence for fel- 
ony must be remanded, 8. v. Mal- 
pass, 403 ; warrant charging assault 
on female will not support sentence 
a s  for  general misdemeanor though 
amended after verdict to charge 
defendant was male over eighteen, 
S. w. Grimes, 523; where indictment 
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i s  fatall? defective judgment will 
be arrested even in Supreme Court, 
8.  v. Johnson, 266; S. v. Morgan, 
414; nature and essentials of con- 
sent judgments, Johnston County v. 
Ellis, 268; Bath v.  Norman, 502; 
attack and setting aside consent 
judgments, Bath v. Norman, 502 ; 
judgments by default in  general, 
King 2;. Rz~dd,  156; involuntary 
nonsuit for failure to  prosecute ac- 
tion, Graver v. Spaugh, 450; con- 
formity to ~ e r d i c t ,  proof and plead- 
ings. Speight v. Anderson, 492 ; Ins. 
Co. v. Wells, 574; life of ien, 
Moore v. Jones, 149; procedure: 
direct and collateral attack, John- 
ston Countu v. Ellis, 268; limita- 
tions : time within which attack 
may be made, Johnston County v. 
Ellis, 268; setting aside for sur- 
prise, inadvertence or excusable 
neglect, Craver v. Spaugh, 450; 
Whitaker v .  Raines, 526; attack of 
void judgments, Bath v. Norman, 
502; Bennett v. Templeton, 676; 
attack for  irregularity, Johnston 
Countl~ v. Ellis, 268; Bennett v. 
Templeton, 676 ; operation of judg- 
ments a s  bar  to subsequent action 
in general, Deaton v. Elon College, 
433; consent judgments a s  bar  to 
subsequent action, Stansbury v. 
Guilford County, 41. 

Judicial Knowledge-Arises only from 
matters appearing of record, Eric- 
son v. Ericson, 474. 

Judicial Notice-Court will take judi- 
cial notice of facts within common 
knowledge, 8.  v. Baldtoin, 295 ; court 
will take judicial notice of size and 
location of municipalities, S. v. 
Bowen, 601. 

Jurisdiction-Courts will not enter 
decree which will divest it  of juris- 
diction to enforce its provisions, 
In  re DeFord, 189; valid warrant 
o r  indictment is  essential to juris- 
diction, 8. v. Morgan, 414; verifica- 
tion of complaint in suit for ali- 
mony without divorce is necessary 
to give court jurisdiction. IEodges 
v. Hodges. 570; requirement that 
summons in divorce action be re- 
turnable to county of residence of 

either party is not jurisdictional, 
Smith v. Smith, 506; of clerk of 
Superior Court is statutory and lim- 
ited, Johnston County v. Ellis, 268; 
relationship of landlord and tenant 
is essential in jurisdiction in sum- 
mary ejectment, Howell v. Branson, 
264; of Supreme Court on appeal 
is limited to matters of law or legal 
inference, S. v. Thompson, 651. 

Jury-Defendant held not prejudiced 
for that custodian of jury was also 
witness for State, S. v. Hart, 200; 
fact that  officer having custody of 
jury was witness for State alone 
insufficient for new trial, 8. v. Tay- 
lor, 286; permitting jury to leave 
courtroom to view exhibit held 
proper, S. v. Taylor, 286; proximate 
cause ordinarily question of fact for 
jury, Hoke v. Greyhound Corp., 
692; whether taking under eminent 
domain is for public purpose is 
question of law for court, Charlotte 
v. Heath, 750. 

Justices-Notice of candidacy for JJS- 
tice of Supreme Court must desig- 
nate to which of two vacancies nom- 
ination is sought, Ingle v. Board o f  
Elections, 454. 

Justices of the Peace-Relationship 
of landlord and tenant is  essential 
in jurisdiction in summary eject- 
ment, Howell v. Branson, 264. 

Kidnapping-Elements of the crime 
and prosecution, S. 2;. Witherington, 
211. 

Knife-Held deadly weapon a s  a mat- 
ter of law, R. v. Hightower, 62; 
S. v. Perry, 530. 

Laborers' and Materialmen's Lien- 
Action involving sale to  satisfy la- 
borers' and materialmen's liens is 
removable to county where properly 
is situated, Penland v. Church, 171. 

1,aches-Is inapplicable to motion to 
set aside void judgment, Johnston 
Count?/ v. Elli8, 268. 

Landlord and Tenant-Contract be- 
tween lessor and lessee as  to reim- 
bursement of lessor for expenses of 
digging well if lessee exercise op- 
tion held without consideration. 
Stonestreet v. Oil Co., 261 ; relation- 
ship of landlord and tenant is es- 
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sential in jurisdiction in summary 
ejectment, Howell v. Branson, 264 ; 
adrerse  possession by tenant,  Lof- 
ton ti. Barber,  481; action in eject- 
ment in a r ea  subject to Federal  
Rent  Control, Stoink v. Horn,  713 ; 
rents accruing af ter  death  of lessor 
should be paid to heir  and not per- 
,sonal representative, Trus t  Co. v. 
Frriz.tJZ1e. 724 ; nature  and essentials 
of the relationship, Freenuin 6. 

Service Co., 736: tenancies a t  will 
and a t  sufferance. Dnvis v. Lovick. 
252; termination of leases in gen- 
eral ,  Trus t  Co. v. Frazelle. 724; re- 
newals and  extensions, Trus t  Co. v. 
FI-rtzelle, 724 ; termination fo r  fail-  
u r e  to pay rent,  Trus t  Co. v. F r a -  
:cllr, 724; liability of tenant  f o r  
negligent destruction of property,  
Rotintree v. Thompson, 553. 

Larceny-Competency and sufficiency 
of eridence and  nonsuit, S. c.  Slzoup, 
69 : A". v. McATair, 462. 

Law Enforcement Officers' Retirement 
-Policeman held not eligible to 
inemhership in local gorernmental  
employees' ret irement system. Gard- 
ner 2;. Retirement ~'ystewz, 463. 

T A W  of t h e  Case-S. v. Stone, 97; 
Colernaw v. Wkisnnnt, 258: Cannon 
v. Cfinnon, 634: S. 2;. Peterson, 770. 

Le~ses-~4greemeut to lease fo r  one 
year with privilege of renewal for  
four  years comes within s ta tu te  of 
f rauds ,  Wright v.  Allred, 113 : lease 
177 remaindermen f o r  duration of 
life estate comes within s ta tu te  of 
frauds,  Davis ti. Loviclc, 252; upon 
effective plea of s ta tu te  of f r auds  
lessees become tenants  a t  will, 
Davis v. Lovick, 262; lease i s  suffi- 
r ient  consideration fo r  option con- 
tained therein, Crotts v. Thomas, 
385; where tenant  acquires t i t le of 
landlord, leasehold estate merges in 
the  fee, Lofton v. Barber,  481; ac- 
tion in ejectment i n  a r ea  subject to 
Federal  Rent  Control, S?cinlc v. 
Horn,  713; lease of trucks. Wood 
%. XilEer, 567. 

Legal Fraud-See Inswctncc Co. v. 
Gni1fo1-d Countu, 441. 

Legal Provocation-Must be circum- 
stances amounting to  assault  o r  

threatened assault ,  S. v. Hightowr'~., 
62. 

Legislature-May create qtbltac-munic- 
ipal  corporations to  operate airport ,  
Airport  Authority ti. Jolinson, 1 :  
legislative power over municipali- 
ties, C7ia1 Eotte v. Hea th ,  750. 

Less Degree of Crime-On indictment 
charging first degree burglary cle- 
fendant may not be  convicted of 
second degree burglary in absence 
of eridence, S .  v. Locklenr. 410; 
court need not submit lluestion 
of guilt of simple ascault  17-here a l l  
evidence shon7s assaul t  with deadly 
weapon, 8. v. Pe r ru .  530: where 
evidence s h o ~ v s  murder  conimitted 
in perpetration of robbery court  
need not submit guil t  of less de- 
grees, S. v. M.llntt7~e%c.s, 639. 

License-Permitting one under legal 
age to  d r i r e  without license is neg- 
ligence but must be proxiniate c a w e  
to war ran t  recovery, Hob, c. Ore?/- 
hound Corp., 692. 

Licensee - Cuctomer of automobile 
parliing lot held licensee and not 
bailee o r  tenant,  FI-ernzail z.. Service 
Co., 736. 

Liens-Priority of mortgage and judg- 
ment liens upon sale of land to 
make assets. Moore a. J O w P s .  140: 
action inrol r ing  sale to  -atisfy la- 
borers' and  ma te r i a lme i i ' ~  liens is  
remorahle to  county where property 
i s  si tuated.  Penland v. Church, 171. 

Life Tenant-T7erbal agreement of re- 
maindernlen to  l e a s e  for  life estate 
voidable lunder s t a tu t e  of frauds,  
Dacis c. Locick, 252. 

Lighting-Segligence of niunicipality 
i n  failure to  mainta in  p r o w r  light- 
ing and guard  ra i l s  along bridge 
constitnting pa r t  of street .  Hunt  c.  
High Point. 74. 

Limitation of Actions-For rrcoyery 
of real  estate, see Aclrerse Posses- 
sions. Loftom v. B U I . ~ C T .  481 ; time 
of institution of actioli for wrong- 
fu l  death.  Hrtm'8on ?;. Cnrtrr .  36;  
to  foreclose t a x  liens. lfi2ler a.  Mc- 
Connell. 28 : s ta tu te  enlarging rime 
fo r  filing claim fo r  Unenlploy~nent 
Compensation taxes  paid under mis- 
take hcld retroactive: B-l' Renzedg 
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Co. I.. T-~rr~~iplol~rneiit Conzpensatio)~ 
Comri~ . .;2 : statutor!, changes in 
period of limitation, B-C Remedy 
Co. 1. I-~re?~~plo.yrnent Compensation 
C O I I ~ I I ~ .  32 : accrual of right of ac- 
tion-for interest, Jewzi+zgs 2;. More- 
head Cftll, 606 ; disabilities, John- 
s t o ~  C ' o n ~ i t ~  v. Ellis, 268; institu- 
tion of action-dismissal of prior 
actions niitituted within limitation, 
Hiqlz irrt 11 Coinm. v. Transportation 
Colp.  371: pleading of statute of 
limitation. Jenniwgs 2;. Moreheud 
C~tlj. 606: burden of proof, High- 
zcm l  C O ~ I I I . ,  5 .  Transportation 
Corp.. 371 : Jennings v. Xoreheud 
Ctty, 606: .ufficiency of eridence 
and nonsuit. Jennrngs a .  Vorehead 
City, 606. 

Limitation Over-Roll must be called 
as  of date of death of first taker, 
Turpir~ c. Jarrett ,  135. 

Liquor-See Intoxicating Liquor. 
Local Gorernmental Employees' Re- 

tirement-Policeman held not eligi- 
ble to membership in local govern- 
mental employees' retirement sys- 
tem. Gntdl~er  v. Retirement Sys- 
tem. 465. 

Xail-Testimony that notice of can- 
cellation was not received is some 
evidence that notice was not mailed, 
While c. Ills. Co., 119. 

Jlalice-killing with deadly weapon 
impliei: malice, S. v. Robinson, 96 ; 
S. 5 1-nden, 138; State may rely 
on presumption upon showing in- 
tentional killing with deadly wea- 
pon on charge of first degree mur- 
der. h I . .  Floyd, 571; where de- 
fendant does not admit that shot 
inflicted fatal wound, State must 
prove this fact before it  is entitled 
to precmnption of malice, S. v. E7- 
lisoli. 6%. 

Jlandamu-Will lie to compel mu- 
nicipal treasurers to pay lawful 
appropriations, Airport Authority 
e. Johiison, 1 ;  nature and grounds 
of writ in general, IngEe v. Board 
of Elections, 454; ministerial duty, 
Airport Authority v. Johnson, 1; 
election<. I11g7e C .  Board of Elec- 
t1o119. 434. 

Manslaughter-Provocation sufficient 
to reduce murder ill second degrze 
to manslaughter, S. v. Hightower, 
62; definition of in charge heid 
without error, S. 2;. Thompson, 651. 

Jlaps-Implied dedication from sale 
of lots with reference to maps, 
Foster 2;. Atwater, 472; Evans v. 
Horne, 581; incompetent a s  snb- 
stantive evidence. Seurcy c. Logan, 
562. 

Marriage-Satnre of relationship in 
general, S. C.  Setxer, 216; divorce 
see Divorce ; bigamy see Bigamy. 

Married Women-While motion to set 
aside divorce decree is pending, 
error for court to strike out widow's 
dissent from nill. I n  re  Estate of 
Smz th. 169 : requisites and validity 
of deeds of separation. Pearce v. 
Peame, 307. 

Master and Servant-Liability of em- 
ployer for ilegligence of driver, 
Smith v. Jlarlakakis. 100 ; Tomlin- 
son v. Shatu, 177; T o k r  v. Savage, 
208: Wood 2;. Miller. 567 ; the rela- 
tionship in general, Wood v. Miller, 
367 : distinction between employees 
and independent contractors, Snzith 
7.. Paper Co., 45;  Highway Comm 
c. Transportation Corp, 371; na- 
ture and extent of liability of con- 
tractee to independent contractor, 
Deaton c. Elon College, 433; na- 
ture and extent of liability of con- 
tractee to third persons injured or 
damaged by acts of independent 
contractor or his employees, High- 
?mi/ Cornnz. ?>. Trunsportation Corp., 
351: nature and extent of liability 
of independent contractor to third 
persons, P?-ice 2;. Cotton Co., 756; 
liability of master for negligence of 
servant-"employees" within mean- 
ing of rule, Toler v. Sazrage, 208; 
liability of master for negligence 
of servant-scope of employment, 
Tomlinson v. Sharpe, 177; Toler v. 
Savage, 206 ; distribution of re- 
covery in action under Federal 
Employers' Liability Act, I n  re  
Badgeft, 92 : Workmen's Compensn- 
tion Act-independent contractors, 
Srnltk v. Paper Co., 47 : Workmen's 
Compensation Act - casual em- 
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ployees, S m i t h  v. Paper Co., 47; 
Workmen's Compensation Act-in- 
juries compensable in general, How- 
ell v. Fuel Co., 730; Workmen's 
Compensation Act-whether injury 
results from "accident," R e d s  v. 
Ins.  Go., 325; Workmen's Com- 
pensation Act - whether injury 
arises out of and in course of em- 
ployment, Rewis  v. Ins.  GO., 325; 
Howell  v .  Fuel Co., 730; review of 
awards of Industrial Commission, 
S m i t h  v .  Paper Co., 47; Rewis  v. 
Ins .  Go., 325: Workmen's Compen- 
sation Act-subsequent proceedings 
--effect of judgment, Deatolt v. 
Elon, College, 433; recovery of un- 
employment compensation t a x e s 
paid through mistake, B-C Remedu 
Co. v. Unemployment Compensatiolt 
Comm., 42. 

Mayhem-Nature and elements of 
the crime, 8. v. Malpass, 403. 

Mental Anguish-Damages in  action 
for  failure to send interstate mes- 
sage not recoverable, W a r d  v .  Tel .  
Co., 175. 

Mental Capacity-Beneficiaries may 
testify a s  to  transactions with de- 
ceased testator on issue of testa- 
mentary capacity but not undue in- 
Auence, Ilt re  W i l l  o f  Lornax, 498; 
lay witness may testify as  to  de- 
fendant's ability to distinguish right 
from wrong, S. v. Matthews, 639; 
ability to distinguish right from 
wrong is test of mental responsi- 
bility, S. v. Matthews, 639. 

Meritorious Cause-In order to set 
aside involuntary nonsuit for ex- 
cusable n e g 1 e c t plaintiff must 
show meritorious cause, Craver v. 
Spaugh, 450. 

Meritorious Defense-Is not neces- 
sary to set aside void judgment, 
B a t h  v. Norman, 502; is immaterial 
in  absence of showing of excusable 
neglect, Whi taker  a. Raines,  526. 

Ministerial Act-Mandaums will lie 
to compel performance of, Airport 
Authority v. Johnso%, 1, 

Minors-Use of phrase "statutory 
rape" in charge in prosecution un- 
der G. S., 14-26, held not prejudicial, 
S. v. Bullins, 142; in  prosecution 

under G. S. 110-39 charge t h i t  
crime is  encouraging minor "in 
moral delinquency" held for error. 
S. ti. Bullins,  142; father's right to  
earnings of child during minority, 
Toler v. Savage, 208; James zj. 

James,  399; acquiescence of father 
in purchase of car by son is  evi- 
dence of emancipation. James v. 
James,  399; determination of life 
expectance of child under ten, R e a  
v. Simonwitx,  379 ; permitting one 
under legal age to drive without 
license is negligence but must be 
proximate cause to warrant re- 
covery, Hoke  v .  Greyhound Corp., 
692 ; habeas corpus to determine 
custody of children in contest be- 
tween husband and wife, I n  r e  
Biggers, 6.17; next friend seeking 
to set aside tax foreclosure is not 
required to  defend mortgage fore- 
closure asserted in the action by 
intervenor, Johnston County v. El- 
lis, 268; approval of family agree- 
ment for distribution of trust which 
preserves trust estate for minors, 
approued, Redwine v. Clodfelter, 
366. 

Misdemeanor - Where evidence sus- 
tains conviction only for  misde- 
meanor judgment imposing sentence 
for felony must be remanded, 8. v. 
Mal f~ass ,  403 ; warrant charging as- 
sault on female will not support 
sentence a s  for general misdemeanor 
though amended after verdict to 
charge defendant was male over 
eighteen, S. v. Grimes, 523 ; sen- 
tence within statutory limits cannot 
be held excessive, 8. v .  Mounce, 159. 

Misjoinder-Causes held improperly 
joined but demurrer did not require 
dismissal, Pressleu v. Tea  Co., 518; 
demurrer for  misjoinder of parties 
not made in apt  time is addressed 
to discretion, Wes tern  I?. C. Con- 
ference v. Talley,  654. 

Misrepresentations-As basis for  for- 
feiture of insurance policy, Hicks 
v. Insurance Co., 614. 

Mortgages-Priority of payment upon 
sale of decedent's lands to make 
assets. Moore v. Jones, 149; right 
to  foreclose and defenses in gen- 
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eral, Ins. Co. v. Guilford County, 
441; Crailr v. Hutchins, 642; par- 
ties entitled to  foreclosure, Crain 
v .  Hutchins, 642; foreclosure by ac- 
tion-parties and procedure, Johns- 
ton County v .  Ellis, 268; agree- 
ments to purchase a t  foreclosure 
for benefit of mortgagor, McCorkle 
v. Beatty,  338. 

Mortuary Tables-Mortuary table is 
evidence of life expectancy, Starnes 
v .  Tyson, 395; determination of life 
expectancy of child under ten, Rea 
v. Simowitz,  379. 

Motions-To strike, B r w n  v. Hall, 
732 ; admission of evidence, com- 
petent a t  time of admission will 
not be held projudicial in absence 
of motion to strike when evidence 
later became incompetent, Ziglar u. 
Ziglar, 102 ; failure to  move prompt- 
ly for judgment by default does not 
work discontinuance, King v .  Rudd, 
156; motion for  new trial for  that  
custodian of jury was also wit- 
ness for State, denied, S. v.  Hart,  
200 ; motion for  judgment on plead- 
ings admits allegations, I n g k  v .  
Board o f  Elections, 454; while mo- 
tion to set aside divorce decree is 
pending i t  is error for court to 
strike out widow's dissent from 
will, I n  re  Estate of Smith, 169; 
failure to  move for nonsuit con- 
cedes sufficiency of evidence, S. v.  
Jackson, 760; upon motion for non- 
suit evidence will be considered in 
light most favorable to  plaintiff, 
Toler u. Sauage, 208; Highw:ay 
Comm. v. Tramportation Corp., 
371; motion t o  nonsuit must be 
renewed a t  close of all evidence, 
S. v. Perry, 530; upon review of 
refusal to nonsuit Supreme Court 
will not consider evidence which 
record fails to show was intro- 
duced, Wallace v .  Longest, 161; 
motion to set aside verdict a s  
against weight of evidence ad- 
dressed t o  discretion of court, Zig- 
lar v.  Ziglar, 102 ; Bailey v.  Mc- 
Cotter, 160; Webb v. Theatre Gorp., 
342; where indictment is fatally 

rested even in Supreme Court, 8. 
v .  Johnson, 266. 

Motive--Evidence of motive compc- 
tent even though not element of 
offense, 8.  v.  King, 241. 

Municipal Board of Adjustment - - 
Authority of, Lee v.  Board o f  Ad- 
justment, 107. 

Municipal Corporations - City may 
appropriate funds for airport in 
proper instances. Airport Authority 
u. Johnson, 1 ;  proof of municipal 
ordinance see Toler v .  Savage, 208 ; 
creation, Airport Authority v. John- 
yon, 1 ;  powers and functions in 
general-legislative control and su- 
pervision, Charlotte v. Heath, 750; 
private or corporate powers, Char- 
lotte u. Heath, 750; meetings, pro- 
ceedings and orders of governing 
board, Bath v.  Wol-man, 502; SpiCW 
u. Uoldsboro, 557; duties and au- 
thority of officers and agents, Bath 
v.  Norman, 502; defects o r  ob- 
structions in streets or sidewalks, 
Hunt v.  High Point, 74; control 
and authority over streets, Khato 
v. Tobacco Co., 477; Spicer v. Golds- 
boro, 557; nature and extent of 
municipal police power in general, 
Kass v .  Hedgpeth, 405; Clinton v. 
Ross, 682; zoning ordinances and 
building permits, Lee V.  Board o f  
Adjustment, 107; Kass v .  Hedg- 
peth, 406; violation and enforce- 
ment of police regulations and or- 
dinances, Clinton v .  Ross, 652; 
Lanier v .  Warsaw,  637; municipal 
charges and expenses, Airport AT&- 
thority v. Johnson, 1 ;  parties who 
may sue, Shaw v. Tobacco CO., 
477; court will take judicial notice 
of size and location of municipali- 
ties, S. v.  Bowen, 601; policeman 
held not eligible to  membership in 
local governmental employee's re- 
tirement system, Gardner v .  Retire- 
ment Bystem, 465. 

Murder-See Homicide. 
Navigation-Liability of ship owner 

for damages caused to bridge piling 
in collision while ship was navi- 
gated by pilot, Highway Comm. v. 

defective judgment will be ar- Tramportation Corp, 371. 
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"Secessity"-Defined, Swink v. Horn, 
713. 

Segligence-Of municipality in fail- 
ure to maintain guard rails along 
bridge constituting part of street, 
H u n t  v. High Point, 74; liability 
of master for servant's negligence 
see Master and Servant; a t  cross- 
ings, Ilopkins v. R. R., 655; in 
operation of automobiles see Auto- 
mobiles ; action against dentist for 
malpractice, Lozje v. Zirnmel-man, 
389; evidence held insufficient on 
issue in action to recover for in- 
juries sustained while transferring 
from one urban bus to another, 
Patterson v. Power Co., 22; light 
of action for damages accruing be- 
t ~ - e e n  injury and death, survives, 
Hoke v. Grefil~ound Corp., 332; 
n-here action for wrongful death 
is  inqtituted within time ~ l l o w ? d  
third successive representative may 
hc, made party thereto and main- 
tain action, Harrison v. Carter, 36; 
distribution of recovery in action 
under Federal Employers Liability 
Act, I n  r e  Radgett, 92; acts ancl 
omissions constituting negligence ~n 
general, H i ~ l ~ w a i j  Cornm. v. Tvatzd- 
portalion Corp, 371 ; obstructions 
and dangerous conditions of lands, 
Deaton z. Elon College, 433 : proxi- 
mate cause, Rountree v. Thompson, 
Xi3:  Hoke 2;. Greyhound Corp., 
692; anticipation of injury. Bar-  
ri~iqton t*. Taylor, 769; comlxtencv 
and relevancy of evidence. Tl'fbb 9.. 

Theatre Corp, 342; nonsuit on issue 
of negligence in general, Roziirtree 
2.. Tl~ornpson, 553; Hari-ington v. 
Tn?/lol-, 769; sufficiency of evide~ice 
and nonsiiit - res ipsa l o ~ z ~ i t u r ,  
Roici?free v. Thompson. 553: non- 
snit on issue of contributor> neg- 
ligence, Hobbs v. Drewer, 146: in- 
.t~uctions, Hohbs v. Dimcer. 146; 
i~ques  and verdict, Phillips v. xes- 
(.with, 173; Kennedy v Snritlt. 514. 

Segligence Per  Se-Violation of stat- 
nte requiring vehicles to lieel? to 
right i. negligence per se. TTrcr21nce 
I.. Loligrst. 161 ; Hoke 1'. GI-rijhouird 
C'orp.. 692: permitting person nr-  
der legal driving age to drive js 

negligence per se, Hokr L Grey- 
hofrxd Corp.. 692. 

Segroes-Covenant restricting sale x 
lease to Segroes, Vernorc v. Realiy 
Go., 58; Phzll~ps v. Wearti. 290. 

Neighborhood Public Road<-Speiglz t 
v. Bnderson, 492. 

Ne~vspapers-A%dmissio~~ of i~ews ar-  
ticle for purpose of i~npeachii?p 
witness held error, 8. c ,  Gardner, 
310. 

Next Friend--Is not required to de- 
fend mortgage foreclosure asserted 
by intervenor in tax foreclosure, 
Johnston County 2). Ellrs, 268. 

Solle Prosequi - Announcement by 
solicitor that he mould not ask rer- 
diet of first degree burglary is 
tantamount to nolle p rowqu~ there- 
on. S. v. Locklear, 410. 

Solo Contendere-Establishes guilt 
for pnrpose of punishment, S. z. 
Ayer-s. 579; S. v. Beasley, 580. 

Son Obctante Veredicto-Where an- 
swer to first issue deterinmes rights 
of partie<. treatment of aecond is- 
sue nc: cnrplnsage and rendition of 
judgment on first issue is not nox 
ohstante %el-crlicto, Ins. C'o. 2;. Wells. 
974. 

Nonsult-demurrer to pleadings ancl 
to ericlence are different in purpose 
and effect. Coleman v. Whisnant, 
258 : failure to move for  nonsuit 
concede;: wfficiency of evidence, G. 
z. Jrrthso~i, 760; motion to nonsuit 
must be r e n e ~ ~ e d  a t  clme of all e n -  
dence. S c. Pewy, 530 : upon mo- 
tion for nonquit evidence will be 
coniidered in light n1o.t favorable 
to plaintiff. Toler 2). Snvage, 208; 
Ireland c. Iws Co , 349: Highwa!! 
C'onini r Tra?isportation Col'p., 371 : 
Cox I . .  H~iishazc., 700' S i c h k  G. 

Horn, 713: Love c. Zwnmerman, 
389 : defendant's evidence which 
tends to impeach or contradict 
l~lnintiff'c evidence will nc~t be con- 
.idered on nonsuit, Deaton v. El011 
Colltqr. 433: defendant's evidenr.e 
nl contradiction doe;: not justify 
no11.iiit. BI fm11 v. Loftr P .  762 ; on 
gronntl that evidence e-tablishes 
Lmr C I ~  nffirn~ative defenze. White 
?; In \ .  C'o 119: testimony by State'. 
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witness of declarations of innocence 
made by defendant no basis for 
nonsuit, S. v. Baldwin, 293; contell- 
tion that  voluntary nonsuit on one 
count established innocence under 
another count must be presented 
by plea of former jeopardy and 
not by nonsuit, Ibid; on appeal 
from granting judgment of non- 
suit, Supreme Court cannot weigh 
evidence, Highwag Comm, v. Trana- 
portation Corp., 371 ; Con: v. Hln- 
shaw, 700; upon review of refusal 
to nonsuit Supreme Court will not 
consider evidence which record fails 
to  show was introduced, WaZZace 9. 

Lo~tgest, 161 : on issue of negligence 
in  automobile collision cases see 
TVaZlace v. Lowgest, 161 : evidence 
held insufficient to  establish ney- 
ligence of bus company causing in- 
jury to passenger transferring fr~i.LI 
one urban bus to another, Patterson 
v. Power Co., 122 ; is proper in neq- 
ligent action upon failure of proof 
of proximate cause, Rountree v. 
Thonzpson, 553; nonsuit on ground 
of contributory negligence, Hobbs 
v. Drewer, 146; Phillips 1;. Nes- 
smith, 173; evidence on issue of 
respowdeat superior held insufficient, 
Smith 1;. MariakaLis, 100 ; evidence 
of adverse posses~ion of land h ~ l d  
sufficient, Graham v. Spaulding, 80 ; 
on ground of bar of statute :f 
limitations proper where plaintiff 
fails to  show live claim. Jennirtgs 
2.. Morehead City, 606; is proper in 
action for divorce from bed and 
board upon failure of proof that  
misconduct complained of was with- 
out provocetion, Lawrence v. Law- 
wnce, 624 ; evidence as  to location 
of h u n d a r y  held sufficient, Clarlz 
z. Cayle, 230; Belhaven c. Hodges, 
485: evidence held sufficient for 
jury in action for breach of agree- 
ment in deed to maintain and sup- 
port grantor, Gerringer v. Gev- 
ringer, 10.5 ; evidence of guilt )f 
rape held sufficient, S. v. H e r r i ~ ~ g ,  
313; S. v. Johnson, 671 ; R. c. 
Il'alher. 458 ; evidence held siif- 
ficient in homicide prosecutions, AS. 
n. Bcnnett, 82;  S. 2;. Robinson, 95;  

S. v. T7nden, 138; 8. v. Hart ,  200; 
evidence of premeditation and de- 
liberation held sufficient, S. v. Stew- 
art,  299; evidence of guilt of man- 
slaughter in attempting abortion 
held sufficient, S. v. Gardner, 310; 
evidence of larceny held s f l c i e n t ,  
8. u. McNair, 458; evidence held irt- 
sufficient on charge of attempt t o  
commit burglary : held sufficient on 
charge of forceable trespass, 8. I). 
Gibsou, 104 ; circumstantial evidence 
of guilt of larceny held sufTicient 
to overrule nonsuit, S. v. Shoup, 69;  
el-idence lreld insufficient in prose- 
cution for possession of liquor for 
sale, 8. v. Peterson, 255. 

Xorth Carolina Unemploymellt Cam- 
pensation Commission-See Master 
and Sermnt. 

North Carolina Workmen's Compen- 
sation Act-See Master and Ser- 
vant. 

Notes-See Rills and Notes. 
Notice--Te*timony that notice of c m -  

cellation was not received is some 
rridence that notice was not mail- 
ed, TBhzte c. Ins. Co., 119 ; calendar- 
ing of case is notice to litigants, 
C ~ a a e r  v. Spnugh, 450; is not re- 
quired for widow's dissent from 
will, 1 7 2  r e  Estate of Smith, 16'3; 
order of clerk permitting executor 
to be made party without notice 
is subject to approval of judge, 
I iwg 2. Rudd. 156; notice of can- 
didacy for Justice of Supreme 
Court mnst designate to which of 
two racancies nomination is sought, 
Ingle 2;. Board of Elections, 434. 

Buisances - Noise and disturbance, 
Kass v. Hedgpeth, 305; Clintofi r. 
Ross, 682 

Sunc Pro Tunc-Court may allow 
amendment to order of publication 
?iunc pro tune, Smith v. Smith, 
SO6 : upon conviction of illegal 
transportation, court a t  later term 
may order forfeiture of vehicln 
nuuc pro titnc, State v. Nayno?-, 
645. 

Officers-See Public Officers : man- 
damus will lie to compel perform- 
ance of ministerial duties, Sirport 
Art t l~or~ty r .  Johnson, 1. 
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Old Age Assistance-Tax to support 
is for special purpose with special 
approval of Legislature, R.  R. v .  
Duplin County, 719. 

Opinion-Remark of court in sus- 
taining objection to further cross- 
examination held not expression of 
opinion by court, S. v. Stone, 97;  
new trial awarded for remarks of 
court impeaching credibility of wit- 
ness and intimating that fact had 
not been established, S. v. Stone, 97 ; 
S. v .  Owenby. 521; expression of 
opinion by court in charge, S. ?j. 

Bullins, 142; S. v. Ellison, 628: S. 1;. 

Benton, 745. 
Opinion Evidence-As to speed qf 

vehicle based upon tire marks in- 
competent. Tyndall v. Hines Co., 
620; lay witness may testify as  to 
defendant's ability to distinguish 
right from wrong, S. v .  Matthews, 
639. 

Optionee-Cannot be prejudiced by 
withholding of building permit, Lee 
v. Board o f  Adjustment, 107. 

Options-Lease is sufficient considera- 
tion for option contained therein, 
Crotts v. Thomas, 385; Trust  Co. v. 
Fraeelle, 724 ; description of locus 
ilc quo held sufficient, Cratts v. 
Thomas, 3%. 

"Or'-Use of phrase premeditation 
"or" deliberation held not prejudi- 
cial, S .  v. Deaton, 348. 

Order of Proof-In caveat proceed- 
ings. I n  re Wi l l  o f  Lomax, 498. 

Ordinances-Proof of municipal or- 
dinance. Toler v .  Savage, 208 ; ordi- 
narily injunction will not lie to re- 
strain violation of ordinance, 
Lanier v. Warsaw,  637 ; municipal- 
i ty  held not entitled to  injunctive 
relief t o  enforce ordinance against 
operation of tobacco warehouse in  
prescribed area, Clinton v.  Ross, 
682. 

Parent and Child-Habeas corpus to 
determine custody of children in 
contest between husband and wife, 
I n  r e  Biggers, 647 ; right to  custody 
and control, I n  re DeFord, 189; 
right of parent to earnings of 
child, James v .  dames, 399; T o l w  
9. Savage, 208; no presumption af 

undue influence in deed from parent 
to child, Jernigan v. Jernigan, 204: 
adultery of wife has no relevance 
to order allowing support pendente 
lite for child of marriage, Lawrence 
a Lawrence, 221 ; prosecution for  
failure to  support illegitimate child, 
8. v. Morgan, 414. 

Parking Lot-Customer of automo- 
bile parking lot held licensee and 
not bailee or tenant, Freeman v. 
Bervice Co.. 736. 

Parks and Parkways-Defined, Spiccr 
v.  Goldsboro, 567. 

Parol Evidence - Not competent to 
vary written instrument, Colemccn 
v. Whisnant ,  258; Ins. Go. v. Wellu. 
574; but competent to show want 
of consideration for note or condi- 
tional delivery, Perry v. Trust  Co., 
667; that maker did not intend to 
adopt seal incompetent where exe- 
cution of instrument under seal is  
admitted, Bell v. Chadwick, 598; 
memorandum held sufficiently defi- 
nite to admit parol evidence to 
identify land, Bearcy v. Logan, 562. 

Parol Trust-See McCorkle v. Beatty,  
338. 

Parole-Is exclusive prerogative of 
governor, 8. v.  Lewis, 249. 

Partial New Trial - Whether new 
trial should be limited to issue of 
damages rests in the discretion of 
trial court, Starnes v. Tyson, 396. 

Parties-Where action for wrongful 
death is instituted within time al- 
lowed third successive representa- 
tive may be made party thereto 
and maintain action, Harrison I.-. 
Garter, 36 ; whether executor should 
be allowed to be made party and 
file answer after expiration of time 
rests in discretion of court, King 
v. Rudd, 156; order of clerk 
permitting executor to be made 
party without notice is subject to 
approval of judge, King v.  Rudd, 
156 : taxpayer not a landowner 
may not enjoin closing of street, 
Shaw v. Tobacco Go., 477 ; who msy 
appeal from ruling of Municipal 
Board of Adjustment, Lee v .  Board 
of Adjustment,  107 ; demurrer for 
misjoinder of, made after .filing of 
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answer is  addressed to discretion 
of the court, W e s t e r n  K. C. Con- 
ference v. Talleg,  654. 

Partition-Right to partition of per- 
sonal property, Buffaloe v .  Barnes,  
313; plea of sole seizing and trans- 
fe r  to civil issue docket, Jernigals 
v .  Jcrnrgan, 204. 

P a r t n e r s h i p T i m e  within which ex- 
ceptions to receiver's report must 
he filed, Benson v .  Roberson, 103: 
firm property and business, Ferrell 
v .  Worthivzgton, 609; dissolution by 
purchase of partnership assets by 
one of partners, Perrell v. Wor th -  
inqton,  609. 

"Party AggrievedH-See S t a m e s  a. 
T ~ s o ~ c ,  395 ; Stephenson v .  Wa t son ,  
742. 

Passengers-Relationship does not ex- 
ist during transfer from one urban 
bus to another, Patterson v .  Power 
Go., 22 ; peremptory instructions in 
faror  of guest on issue of contrib- 
utory negligence held without er- 
ror, Strickland v .  Smi th ,  517 ; evi- 
dence of concurring negligence held 
sufficient, Hoke  v .  Greyhound Corp., 
692. 

Patents-Contract relating to use of 
patent held supported by valid con- 
bideration, Coleman v .  Wh i snan t ,  
258. 

Ptmper Appeals-Time for  filing affi- 
davit. S.  v .  Harrell, 743. 

Pendente Lite-Adultery of wife has 
no relevancy to order allowing sup- 
port pevzdente l i te  for  child of mar- 
riage, Lawrence v .  Lawrence,  221 ; 
allowance for attorney's fees sus- 
tained, Welch  v. Welch ,  541; com- 
plaint stating cause of action for 
alimony without divorce is sufficient 
basis for  allowance of alimony 
pendente lite, Brooks 2;. Brooks,  
230; separation agreement does not 
preclude allowance of alimony pen- 
dente l i te ,  But ler  v .  But ler ,  594. 

Per Capita-Bequest or devise to 
heirs or children requires division 
per capita, Wooten v .  Oz~t law,  245. 

Peremptory Instructions-Party hav- 
ing burden of proof is not ent i t14 
to, upon conflicting evidence. W h i t e  
r .  Ills. C'o., 119: on i swe  of con- 

tributory negligence held error, 
Kenpzedy v .  Smi th ,  514 ; but in favor 
of guest on issue of contributory 
negligence held w i t h o u t error, 
Strickland v .  Smi th .  517. 

Permanent Disability-Evidence held 
insufficient to show permanent and 
total disability of insured, Ireland 
v. Ins.  Co., 349. 

Personal Powers-Pon ers of execu- 
tor held personal and discretionary, 
Welch  v .  T r u s t  Co , 357. 

Personalty-Conversion of realty into, 
to make assets to  pay decedent's 
debts, Moore v .  Jones. 149 ; issue of 
stock in name of purchaser and an- 
other as  joint tenants heZd not gixt 
itzter vivos.  Barnes v .  Buffaloe,  313 

Per Stirpes-Bequest or devise to 
heirs or children requires division 
per capita, Wooten  v. Outalw, 245. 

Physicians and Surgeons - Action 
against dentist for malpractice, 
Love v.  Zimnzrrmalz, 389. 

Pilots-Contracts of pilotage, High- 
wag C o ~ n n ~ .  v .  Transportatiorz Oorp., 
371: liabilities for injuries to per- 
sons and property, Highway Comm. 
v.  Transportation Corp., 371. 

Plats-Incompetent a s  substantiv.3 
evidence, Searcy v. Logan, 562; 
dedication by sale of lots with refer- 
ence to plats, Evans  v. Horne, 581. 

Pleadii~gs-A4dmissions in, Bell v .  
Chadzoick, 698 ; cross examination 
of defendant in regard to pleadings 
in civil action held competent to 
impeach defendant's testimony, S.  
v.  V c S a i v ,  462; when party is 
estopped by pleading from assert- 
ing statute of frauds, Davis v. 
Lovick. 252; denial of contract as 
alleged is sufficient pleading of Stat- 
ute of Fraucls, Harvey  v .  Linker,  
'ill : complaint in action against 
t1enti.t for malpmctice, Love v. 
Z i w n o  mrcw. 389 ; in action for di- 
vorce. Rvooks v .  Brooks,  280; 
Pcarcc T. Penrce, 307; Lamrevwe tj. 
Law? cnce, 624 ; Hodges v .  Hodges, 
370 ; held to raise issue of trespass, 
Sperqht a. Indcr son ,  492 ; heZd suf- 
ficient to allege breach of warranty 
of qualit) and capacity in sale of 
tolracco cnrers. Wals ton  v. W h i t -  
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ley tC Co , 537 : complailit ht ld  in- 
sufficient to state cause of ac t im 
in faror  of third perso11 for iiegli- 
gence of independent contractor, 
P ~ x e  z .  C'ottoh Co.. 7.38; necessary 
l n r t  of record proper, Ctrnzpbell 2'. 
Cainpbt 11 6.53 , Ericson v. Ertcsorr, 
747; joinder of causes, Pi-r3sslg 1 .  

Tea Co . 218 : statement of can. e 
of action in gener2~1, 131-ozrm v. Hall, 
732 : time for filmg answer. Kmy 
?.. Rudd. 156, office and effect of 
demurrer, Colcman 0. TYhzsna?, l ,  
2.78 : Pearce z' Pearce, 307 ; Perrell 
r .  TVoi-tli~i~gton. 609: time of filing 
ctemurrer. Trestrr ri S. C. C o n f i ~ -  
olce z'. Tullr7j. 654; demurrer for 
misjoinder of parties and causes, 
1'1 c s s l c ~ ~  I Tecc Po.. 518: ?Pestera? 
A .  C C'oufrr c lice I .  Tullt~j.  654: 
sco11c~ and e ~ t e n t  of amendment by 
11ermi~rio11 of trial court, James I;. 

Jrci~~ts .  399: nature and grounds 
fol judgment on the pleading, 
I11q1c 1%.  Borcid of Elections, 454; 
time for m,rl;mg and i~ecessity for 
motioni to strike, BI  own v. Hnll, 
732 : grounds for motions to strllw, 
RI or( 11 z'. Hall. 73'2. 

Plrn of .\ olo Polltendere-Establishes 
guilt for purpose of punishment, 
h I I l/o s, 579 ; S. v. Beasley, 580. 

Ptrlic en~;lii-Policeman h t ld not eligi 
l ~ l r  to membership in local go'i-ern- 
mental employees retirement s js-  
tern. Oai duel. I Retirement SUY- 
te111. 465. 

Poliw Pun-el-Extent of municipal 
police pon cr, Kass .L Hrdgprtli. 
405, Cl~ntou z'. Ross. 682. 

Powerq-Of executor liel~l personal 
and discretionary. W t  7clz r . TI zrrt 
Co., 357. 

Practice of Courts-Decrre of fore- 
closure of mortgage entered in tnx 
foreclosuie suit is contrary to 
conrse and practice of court. doh~fs -  
ton Couiitlj C. CZTIS, 268. 

Prejudicial ant1 Harmless Error-Spe 
Harmle-. and Prejudicial Error 

Piemeditation and Deliberation - 
Cse of word "aforc~thought" nc t 
necessarj in defining. S t Hlq!l- 
tower, 62 : no definite length of time 
reqnired for. 8 .  1' .  Hntt ,  200: not 

pre.umed flom killing with deadl\ 
weapon. 8. v. S t c ~ c n ~ t ,  299; ev;- 
dence of premeditntion and delib- 
eration 1wld sufficient. A'. I;. Stc L C -  

ult ,  299: use of phrase premedi,ix- 
tlon "or" deliberation held nc)r 
prejudicial. R. 0. Dcafon, 348. 

Prescription-Establishment of cart- 
way by, Spezght z'. Anderson, 49%. 

Presumptions-Of innocence, in ah- 
sence of requeit. Court is not re- 
quiretl to charge on. A". ?;. Perrg, 
530 : Billing with deadly weapon 
misei: presumption of malice, 
R. v. Robinson. 05 : S. v. Vaden, 
138; where defendant does not acl- 
mit that  shot inflicted fatal  wound. 
State must prole tliib fact before it 
ic  entitled to preiumption of malice, 
S. v. Ellzsou. 628: State may re11 
on presnmption iipoii showing in- 
tentional Billing v-it11 deadly weapou 
on charge of first degree m~1rdi.r. 
8. z; Floljd. 571 : premrditation and 
deliberation not presumed from 
killing v i t h  rleadly n eapon. S. c. 
Rtezourt. 299; in p1,owcution for ?i- 

sault on female, defendant pr+ 
inmed over 18 :ears of age, S. I;. 

H t  rrin q. 213 : in prosecution under 
G. S.. 1850 no presumption of in- 
tpnb to sell arises from illegal po- 
session of liquor. S s. Petersoti. 
235; presumption is in faror  of 
regularity of order for publication, 
and order need not specify that  
nevc.,paper of publication is moqt 
likely to girr  notice. Smith 1'. 

Smith. 506: 110 presumption of 1111- 

due influence i11 derd from parent 
to child, rT~r~7iqa~i  a. Jtl-nigan, 204 : 
that  use of cnr tnay is permissirr. 
Spright ?i Ando-coil, 492 

Price Control-Action in rjectment in 
nrrn subject to Federal Rent Cow 
trol, Ru'i~lk T. ITorii. 713. 

Primary -Sotice of candidacy for 
Justice of Supreme Court mnit 
designate to xrhicli of t ~ r o  racallcies 
nomination is songlit. I17glc v. Board 
of Elect~oizs, 4.74. 

I'rincilml and Agmt-Agency i i  re- 
~ o l i e d  by death of principal. Baive\ 
v. Rlrffalop, 313 : insumnct. agent. 
see Insurance : pon er  and antl~ority 
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to hiiltl principal in general, In.<. 
Co. 7.. Gtrilford Couittu. 441 ; power 
and  nnthority t o  hind principal- 
undiscloi-ed principal. Wulstolr 1:. 

TPh it16 zi d Po., 535 : liability of 
agent--agent for  undisclosed prin- 
cipnl. l ~ n l s t o n  v. Wlritley $ Co., 
635. 

P r inc i l a l  and Surety-Statutory pro- 
visic~ns. I i ? d e i i ~ ~ ~ i t l ~  Co. r .  Hood, 706; 
renewals of bonds of private trr 
corporate officers, I~idemiaity Co. lj. 

Hood. 706. 
I'rioritie> - Of mortgage and judg- 

ment liens upon sale of land to 
n~nl ie  n w e t ~ .  Xool-e 1;. doilcs, 149. 

Procw-Serr ice  on an  insane per- 
soil. h'illitlt t . .  Smith.  544: service 
on foreign corporations-service oil 
Secwixry  of State.  Hurrison. u. 
Coi,l(,!~. 184 ; defective process ant1 
ainentlment. Smith  1;. Rnzith, 506: 
service 117 publicntion. Smith  L'. 

Sn? ith. 506. 
E'rocessioi~ing Procreding - Belhacc'u 

1;. Hodyrs,  48.5. 
Prohibition-See Intoxicating Liquor. 
Procecntio~i of Appeals - Dismiss.il 

for  fa i lure  to prosrcnte, S. v. Nel- 
son. .7%: S. r. Xasll, 608. 

I'rorcrcatio~~-Jlere words not snf-  
ficient to reduce murder  i n  second 
degree to  rn ; tns la~~ghter ,  8. v. High- 
to1r.c 1.. (72. 

Pros imar r  ('xnse-Essential elemeut 
of actionable negligence, Roz~ntrt:e 
7.. 7'?~01izp.r.o11. 553: Hoke v. G r e y  
1toi111rl Coi.11.. 692; is ordinarily a 
question of fac t  for  jury, Hoke a. 
G r c ? ~ l ~ o t ~ i ? d  Corp,. 692 ; excessive 
speetl or dr i r ing  under age must  be 
proximate cause t o  war ran t  recov- 
e r ~ - .  Ho?:e c. Greyhound Corp., 692. 

Pnblicatioii-Pres-ion i s  in favor  
of rrgnlirrity of order fo r  pnhlica- 
tion. and order  need not specify 
t ha t  ile\wpxper of publication i s  
most likely to  give notice. Smith  a. 
Snz it11 . .?OR. 

Public D i ~ t l ~ r h a n c e  - Eridence held 
not to  require instruction on right 
of tlefcwlant in assaalt  lrrosecutioi~ 
to qiirll tlistnrbnnce. S.' c. .laclc.soi~. 
560. 

Public Fnncls-Additional co\t p11,- 
r ided by G. S. 143-166 not c o n -  
pensation f o r  officers but pnbhc 
funds, Gui dlter a. IZetirewzeklt St/.\ 
tenz, 465. 

P u b l ~ c  Suisa~~ce--l17arehollse i s  not, 
Ktrss 1. Hedypath, 405 ; Clinto~i c. 
Ross, 682. 

Pn t~ l i c  Officers - Prohibition against  
lirrlding tn-o public offices simnltane- 
onsly. 1 1 1  r e  Phillips, 573 : amonlit 
of cornpenration. Sta~zsblcry v. Gziil- 
ford Coz~~tf 11, 41 : policeman lwld not 
eligible to membership in local gor-  
ernmental  employeeq' ret irement 
system. Gardvcr ?'. Rptlrcment SIJS- 
tc m. 46.7 

Puhlir  Pnrpose-Airport is  public p111- 
pow within objects of mnnicip,ll 
e\penditnre. lzrport Authoritl/ T 

J o l ~ ~ i s o i ~ .  3 : n i th in  meaning of t he  
l an  of rminent domain is  qnesticm 
for  the conrt. Pha?Zotte r Henth.  
7.30. 

Puni.11ment-For simple assault  upcrii 
felnalc is  in discretion of conrt .  
R. 2.. .Jarlison. 66 :  judgment may he 
swpendecl on condition only n h e r e  
defendant assents, ibid ; n7arral?t 
charging z ~ ~ i n l t  on female will not 
support  crntence a s  f o r  general mi\- 
r len~eanor thongh amended a f t e r  
rrrclwt to charge d e f r n d m t  nil. 

mnle o v r  eighteen. R v. G I  rmes, 
523 : within s ta tu tory  l imits cannot 
be lwld exceqiive, A'. v. MOIL?ICP, 159. 

Pnnitix-e Damages-Not recoverable 
in action f o r  failure t o  send inter-  
i t a t e  mewage, Ward v. TeZ. Co , 175. 

Qualified Fee-Conregancr with pro- 
ricioll tha t  should grantee clip n7itli- 
ont i-.ne nf ter  he r  death. grantee 
taliec qrlnlified fee defeaqihle 11pn11 
cleat11 n-ithout children or other 
lineal devenclants. Turpin r. Jcri- 
ret t .  135. 

Ql~x+JInuicipill Corpori~tio~l\-T,egi.- 
la tnre  ma) create,  to opeiate a i r -  
port, 4 r p o r  t dzcthorzttl v. Johnstotl. 
1. 

Qne<tionc of Law o r  of Fact-Whether 
taking under eminent domain i i  f o r  
p111)lic pnrpoie i s  q n e i t ~ o n  of 1,iu 
fo r  c o ~ u t .  C'horTotte T Hcrctlr 7.3;) : 
n here qr~ef t iou  of rel;rtion.liil~ of 
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master and servant depends upon 
legal effect of written lease agree- 
ment, the question is one of law, 
lT700d v. Miller, 567 : proximate 
cause ordinarily question of fact 
for jury, Hoke v. Greyhound Gorp.. 
692. 

Railroads - Accidents a t  crossings, 
Hopkins v. R. R., 65;. 

Rape--Elements of the offense. P. 9,. 

.fohnson, 671; parties and offense<, 
S .  v. Johnson, 671; indictment for 
rape, S.  v. Herring,  213; S .  v. John- 
son, 266: S. v. B ~ n t o n ,  745; snffi- 
ciency of evidence and nonsuit in 
prosecution for rape. A. 1.. Heir-lng. 
213; S. v. Walker ,  458: S.  c. John- 
son. 671; elements of offense of car- 
nally knowing female under 1 2  
years of age, 8 .  2;. Johnson, 266; S. 
r .  Johnson, 671; instructions in 
prosecution for  carnal knowledge of 
female between ages 12aand 16; S 
r.  BztlZins, 142 ; prosecution and pun- 
iihment for assault on a female, 
R. c. Jackson,  66: S. 1. Herring, 
"3; assault with intent to commit 
rape, S .  v. Petry ,  78 ; S.  r .  OCPI-cash, 
f5.32. 

Ratification-County may not ratify 
contract which it  had no power to 
execute, Ins.  Co. c. G~l17fol.d C o u n f ~ .  
441. 

"Ravish"-"Forcibly" muqt be alleged 
in indictment for rape: "ravish" 
alone being insufficient, 6. 2;. John- 
son, 266. 

Real Estate Brokers - C'ommission 
held payable under contract only 
upon consummation of iale. Jonrs 
r. Beal tv  Co., 303. 

Receipt-Items included on back of 
written receipt form. Barnard v. 
Sobcr, Inc., 392. 

Receirers-Actions on claims. Bencon 
2.. Roberson, 103. 

Record-Supreme Court is bound b) 
record, S.  v. Setxer,  216: appeal will 
be dismissed where record proper 
fails t o  contain necessary parts, 
R. r. Clough, 384: Ericsoll v. Eric- 
son. 474; certiorari is  sole remedy 
to bring u p  omitted parts of record, 
Lindsay  v. Brawlcu.  468: onlr ~ I I P  

record necessary where indictments 

are conwlidated for trial, 8. v. 
Jnckson,  760. 

Recorder's Court- Superior Court may 
not increase punishment upon appeal 
from Recorder's Court from sen- 
tence upon plea of gniltj, S. z'. 

Beaslqj .  577. 
Itecrimination--Is defense to divorce 

action. Pcul t e  v. Pea, ce. 307. . 
Retlunclant Xatter-Motions to strikt, 

Broztn c Hall ,  732. 
Reference-E~ceptionc and preserra- 

tjon of ground of rerien-, Clark t.. 

Cuglc, 230: duties and porers  of 
court upon review. Ralnc f y  v. h'ebcl, 
590 : referee's findings approved by 
court and supported by evidence are 
conclusive on appeal. Clnt Ii v. Caqle, 
230. 

Reformation of Instruments-Reten- 
tiou of benefits as  defense, Ins. Co. 
v. Gm'1fo1-d C O I L I Z ~ M ,  441 ; pleadings, 
Fcl I-ell v. Tl'orthington, 609. 

Remainders-Devisee hc ld  to take 
rested r~mainder  and l~roviso that 
41e should look after testator's wife 
he7d not to worlr forfeiture, Puttel-  
son I.. Brfliidon, 89' roll must be 
called n -  of date of death of fir\t 
taker. Turpin  v. Jarrett .  135 ; sale 
of part of realty to preserve balance 
of trnct. T I  ns t  Po. 1; Rusbcrry, 586 : 
accrual of right of action for poi- 
.ession against grantee of life tell- 
ant. Lo f ton  v Barber. 481: verbal 
agreement of remaindern~en to lease 
for life estate voidable under stat- 
ute of frauds, Dazjzs v Loz'tck, "3. 

Itema~ld-Cauce will not be remanded 
if additional findings could not alter 
rights of parties, Buflaloe 1;. Bar~zes,  
780. 

Removal of Causes-Waiver of right 
to seeli remoral, Trus t  Co. v. Hcn- 
demon,  649. 

Rent Control-Action in ejectment in 
area wbject to  Federal Rent Con- 
trol, 8wink  I . .  Horn. 713. 

Rents-Rents accruing after death of 
lesqor should be paid to heir and 
not personal repreyentative. Trus t  
Co. 1). Pram lle, 724. 

Repairs-Reipective liability of e\- 
tate 8nd heirs for repairs to realty. 
Bat ncs I .  B?/ f fn loe ,  313 
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Replevin-Action by widow to replevy 
automobile from father-in-law on 
ground that i t  was gift of her hus- 
band, Janzes v. James, 399. 

Reply-Plaintiff held not estopped 
from pleading statute of frauds In 
reply on ground that  complaint sl- 
leged ~ e r b a l  agreement, Davis 2;. 

Lovick, 252. 
Rescisuion-Second contract relating 

to purchase of i ts  stock by corpora- 
tion hcld not rescission of prior 
agreement relating thereto, Bank v. 
Supply Go., 416. 

Residence-Temporary work in an- 
other state held not to affect resi- 
dence. TVrlch 2;. Welch, 541. 

Res Ipsa Loquitur-Does not apply 
upon showing of burning of barn 
while in possession of tenant, Roun- 
tree v. Thompson, 553. 

Res Judicata-Judgment on former 
appeal is, S. v. Stonc, 97; S. v. 
P~te rson ,  770; judgment on Work- 
men's Compensation Act barring re- 
covery on the ground that party in- 
sured WRS independent contractor 
and not employee is re8 judicata as  
to relationship but does not bar ac- 
tion for negligence, Deaton v. Elon 
College. 433. 

Respondeat Superior-Evidence on is- 
sue of, held insufficient, Smith v. 
Mariakakis, 100 ; evidence held in- 
sufficient to show that  negligence 
was committed in course of employ- 
ment, Tomlinson v. Sharpe, 177; 
Toler 2;. Savage, 208; driver held 
employee under terms of trip lease 
agreement, Wood v. Miller, 567; 
failure to charge on respon&eat su- 
perior not error where defendant 
admits and case is tried upon the- 
ory of master and servant, Webb v. 
Theatre Corp., 342. 

Restrictive Covenantscovenant  re- 
stricting sale or lease to Negroes, 
Vernon v. Realty Co., 58; Phillips 
v. Weam, 290. 

Retailer-Held not liable on warranty, 
Walston v. Whitley & Co., 537. 

Retention of Benefits-Held to pre- 
clude reformation, Ins. Co. v. Guil- 
ford County, 441. 

Retirement Systems-Policeman mem- 
ber of officers' system held not en- 
titled to membership in local gov- 
ernmental employees' retirement 
system, Gardner v. Retirement Sys- 
tem, 465. 

Review-By Supreme Court, see Ap- 
peal and Er ror ;  decision of Indus- 
trial Commission, Smith v. Paper 
Co., 47; municipal boards of adjust- 
ment, Lee v. Board of Adjustment, 
107. 

Right of Way-Intersections, Kennedy 
v. Smith, 514. 

Roads, Neighborhood Public-Speight 
v. Anderson, 492. 

Robbery-Murder in perpetration of, 
is murder in first degree, and each 
conspirator to  rob is guilty, S. v. 
Rcnnett, 82:  murder committed in 
perpetration of robbery is murder 
in the first degree, S. v. Matthews, 
639. 

Rule in Shelley's Case-Does not ap- 
ply when term "bodily heirs" is 
used as  descriptio personarum, Tur- 
pin v. Jarret t ,  135. 

Sales-Complaint held to  allege facts 
constituting basis for exclusion of 
certain assets from operation of 
sale of partnership assets, Fmrell 
v. TVorthington, 609 ; operation and 
construction of warranties in gen- 
eral, Price v. Goodman, 223 ; express 
warranties, Walston v. Whitley & 
Co., 537 ; parties to warranty, manu- 
facturer and retailer, Walston v. 
Whitlel! & Co., 537; actions for pur- 
chase price, Price v. Goodman, 223 ; 
actions and counterclaims for breach 
of warranty, Price v. Goodman, 
223 ; Walston v. Whitley & Co., 537. 

Sanity-Lay witness may testify as  
to defendant's ability to distinguish 
right from wrong, S. v. Matthews, 
639; ability to distinguish right 
from wrong is test of mental respon- 
sibility, S. v. Matthews, 639. 

Schools-Bequest for benefit of school 
upheld notwithstanding change of 
name and location, Trust Co. v.  
Board of National Missions, 546. 

Schools and School Districts-Consti- 
tutional restriction on increase ill 
debt, Coe v. Surty County, 125. 
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"Scintilla"-Scintilla rule applies to 
ishues of negligeilce and contribu- 
torx negligence, Phillips r. Sess- 
ozitlz, 173. 

Scope of Emplo~ment-See Tonalu~so?z 
r. Sharpe, 177; Toler a. Sazagf ,  
208. 

Seals--As between parties maker may 
shorn that note under seal was with- 
ont consideration, P e r r l ~  v. T w s t  
Co.. 667: but where party admits 
esecntion of instruments under seal, 
evideace that he did not intend to 
adopt seal is incompetent. Bell v. 
ChadzcicL, 598 ; evidence and bnr- 
den of proving adoption of seal, 
Bcll v. Ckadwrck, 598; effect of 
seals, Colrnzan v. Whisnant. 258; 
CI-otts v. Thomas, 385. 

Secretary of State-Service of proceqs 
on foreign corporation by service 
on, Harrison v. Corley. 184. 

Self-Defense-S. 1;. High to?ccr. 6 2  ; 
8. 2;. Taylor, 286; S. c. Deato11. 348; 
S. r. T7adew. 138: R. c. dbsher. 656; 
evidence held not to require instruc- 
tion on question of <elf-defense, 
S. r. Jackson, 760. 

Self-Incrimination - Ii~troclllction of 
papers taken from defendant does 
not riolate constitutional right. S. 
1.. HAoup, 69. 

Sentence - Within statutory limits 
cnm~ot be held excessive. S. v. 
l f o r c ~ ~ e ,  159; court without lmvcr 
to diride sentence and qnspead lat- 
ter portion. S. v. Lewis. 249: jndg- 
ment may be suspended on condi- 
tions only where defendant assents, 
S. 1,. Jackson, 66; where evidence 
sustains conviction only for misde- 
meanor judgment imposing sentence 
for felony must be remanded. S. v. 
Malpass, 403 : upon conviction of 
illegal transportation, court a t  later 
term may order forfeiture of ve- 
hicle ~zihnc pro tunc, S. c. Maynor, 
643 ; no appeal lies from order that  
suspended judgment be executed, 
S. c. Farrar ,  478; for simple assault 
npoii female, is in discretion of 
court, S. v. Jackson, 66; warrant 
charging assault on female will not 
support sentence a s  for general mis- 
demeanor though amended after 

verdict to charge defendant mas 
male 07 e r  eighteen, 8. I.. Grimes, 
,723. 

Separation-Failure to '.upport chil- 
dren kcld not to preclude divorce on 
ground of separation. TT7elch v. 
TT7elch, 541. 

Separation Agreement-Hu\band msy 
not be imprisoned for failure to pay 
iubsistence dne wife under separa- 
tion agreement uot adopted as  order 
of court. Rtanle!~ T .  Stcrt~ley, 129; 
u~pnration agreement does not pre- 
clude allowance of alin~ony petrdente 
I&, Rutlcr T .  B u t l e ~ ,  394. 

Service of Case on Appeal-Appeal 
will not be clisnlissed for failure to 
serre case on appeal, Llczrrence v. 
Lrc~crc~zcc. 221. 

S e r ~ ~ i c e  of Summons-Serrice of proc- 
ess on foreign corporation by serv- 
ice on Secretary of State, Harrison 
c. Cor le~ ,  154; presumption is in 
faror  of regularity of order for pnb- 
licatioii. and order need not specify 
that newspaper of publication is 
moit likely to give notice. Smith 1). 

Snwth, 506; service on an insane 
person, Snzith v. Smith. ,544. 

Settlement of Case on Appeal-Judqe 
not subject to supervision in settle- 
ment of case, Lzvdsali 1 .  BI-awley. 
468. 

Sewer S j  stem-City of Charlotte has 
authority to condemn land for 
sewer line outside its limits, Char- 
lotte e. Heath, 750. 

Shelley's Case, Rule ill- doe^ not ap- 
ply when term "bodily heirs" is 
used a9 drscviptio pe?.so?tnt urn, Tur-  
pin r. Jorrett ,  13.5. 

Shipping-Liability of ship owner for 
damages caused to bridge piling in 
collision while ship was navigated 
by pilot. Highway Coww. c. Trans- 
portation Corp, 371. 

Silence-Failure to object until de- 
fendant had completed house lo- 
cated on plaintiff's land held not to 
estop plaintiff from asserting title. 
Ramsell c. Nrbel, 590. 

Sole Seiziil-Plea of sole seizin in 
partition. Jerfiigan v. Jernigan, 204. 

Special Damages-Must be pleaded, 
Prrce r .  Goodnran, 223: held s u e -  
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cientlg pleaded, TValston v. TVhitlcy 
& GO., 537. 

Specific Performance - Of option, 
C'rotts v. Thonzas, 383 ; Trust Co. v. 
Fraxelle, 724. 

Speed--See Automobiles. 
State-State Treasurer. Gardner v. 

Retirement Systenz, 465. 
Statzment of Case on Appeal-Apppenl 

will not be dismissed for failure to 
serve, Lawrence v. Lawrence, 221. 

Statute of Frauds-See Frauds, Stat- 
ute of. 

Statutes-Enlarging time for  filing 
claim for Unemployment Compensa- 
tion taxes, paid through mistake 
hcld retroactive a s  vel l  as  prospec- 
tive in effect, B-C Remedy Co. v. 
C IZ c nz p Z o y m r VL t Compensation 
Comnz., 32 ; mandamus will not lie 
where statute must be declared un- 
constitutional, Ingle a. Board of 
Elect ions, 454 : construction of 
amendments, Hoke v. Greyhound 
Corp., 332 ; construction and opera- 
tion of crinlinal and penal statutes, 
Clirrto~z v. Ross, 682. 

Statutes of Limitations-See Limita- 
tion of Actions. 

"Statutory Rapeu-Use of phrase in 
charge held not prejudicial error, 
S. v. Bullins, 142. 

Stock-Second contract relating to 
purchase of i ts  stock by corporation 
he7d not abandonment of prior 
agreement relating thereto, Bank z. 
Supply Co., 416; issue of stock in 
name of purchaser and another as  
joint tenants held not gift inter 
civos, Barnes v. Buffaloe, 313; Blhf- 

faloe v. Barnes, 780. 
Streets-Implied dedication from sale 

of lots with reference to maps, Pos- 
ter v. Sttouter, 472 ; Evans G. Horne, 
381 ; withdrawal from dedication, 
ib id . ,  parkways are  part of street 
and city may pare same when ex- 
igeilcies of traffic require. Spicer a. 
Goldsboro, 557 ; taxpayer not a 
landowner may not enjoin closing 
of street, Shaw v. Tobacco Co., 477. 

Snmmary Ejectment-Relationship of 
landlord and tenant is essential to 
jurisdiction in summary ejectment, 
Iirozoell v. Branson, 264. 

Summons-Service of process on for- 
eign corporation by service on Sec- 
retary of State, Harrisotl v. Corley. 
184: presumption is in favor of 
regularity of order for pnblication, 
and order need not specify that  
newspaper of publicntion is most 
likely to give notice, Snzith v. Smith, 
506; service on an insane person, 
Sniith v. Snzith, 544. 

Superior Court-After appeal Supe- 
rior Court has no further juris- 
diction. L a ~ r e n c e  c. Lazorence, 221 ; 
Clark v. Cagle, 230; upon certifica- 
tion of decision of Supreme Court, 
matters therein adjudicated a re  not 
before Superior Court, Cannon v. 
Cannon, 634 ; Dower of Superior 
Court to make findings on appeal 
from referee, Ramsey v. NebeZ, 
590 ; jurisdiction on appeal from 
justice of the peace is derivative, 
HomZl o. Branson, 26-1; may not 
increase punishment upon appeal 
from Recorder's Court from sen- 
tence upon plea of guilty, S. a. 
Bcasley, 677; trial b~ court must 
be by consent of both parties, Ben- 
~ c t t  c. Templeton. 676; court may 
allow amendment which does not 
change nature of action, James o. 
James, 399; whether new trial 
should be limited to issue of dam- 
ages rests in the discretion of. 
Starizes v. Tyson, 395 ; judge is not 
subject to superrision in settlement 
of case, Lindsay v. Brawley, 468; 
acceptance of judgeship of U. S. 
Zonal Court would racate office of 
Judge of Superior Court, I n  re  Ad- 
visory Opinion in r e  Phillips, 773. 

Supreme Court-Is bound by record, 
S. v. Setzer, 216; jurisdiction on ap- 
peal is  limited to matters of law or 
legal inference, S. v. Thompson, 
6.51; on appeal from granting judg- 
ment of nonsuit, Supreme Court 
callnot weigh evidence, Highzuag 
Comm. v. Transportation Corp., 371 ; 
Cob z?. Hinshaw, 7700; S. v. Johnson, 
671 ; S. a. Shoup, 69 ; findings based 
upon erroneous placing of burden 
of proof present questions of law 
or legal inferences which a r e  re- 
viewable, Lindsay v. Brawley, 468 ; 
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judgment on former appeal is  re8 
judicata, 8. v. Stone, 97 ; S. v. Peter- 
son, 770; upon certification of deci- 
sion of Supreme Court matters 
therein adjudicated a r e  not before 
Superior Court, Cannon v. Cannon, 
634; mere recitation of evidence un- 
objected to in  lower court is not a 
holding that  such evidence is  com- 
petent, 8. v. Setxer, 216; on convic- 
tion upon void warrant Supreme 
Court will arrest judgment em mero 
nzotu, S. v. Morgan, 414; S. v. John- 
son, 266; notice of candidacy for  
Justice of Supreme Court must des- 
ignate to which of two vacancies 
nomination is sought, Ingle v. Board 
of Elections, 454. 

Surprise and Eacusable Neglect-In 
order to  set aside involuntary non- 
suit for  excusable neglect plaintiff 
must show meritorious cause, Gra- 
ver v. Spaugh, 460 ; but meritorious 
defense is immaterial in absence of 
showing of excusable neglect, Whit- 
aker v .  Raines, 526; evidence held 
insufficient to establish excusable 
neglect, Whitaker v. Raines, 526. 

Survival-Right of action for  damages 
accming between injury and death 
survives, Hoke v. Greyhound Corp., 
332. 

Survivorship-Issue of stock in name 
of purchaser and another a s  joint 
tenants held not gift inter vivos, 
Barnes v. Buffaloe, 313. 

Suspended Sentence or Judgment- 
Judgment may be suspended on con- 
dition only where defendant assents, 
S. v. Jackson, 66; court without 
power to divide sentence and sus- 
pend latter portion, S. v. Lewis, 
249: no appeal lies from order that 
suspended judgment be executed, 
S. v. Farrar ,  478. 

Taxation-Recovery of unemployment 
compensatior tax paid under mis- 
take, B-C Remedy Go. v. Unemploy- 
ment Compensation Cornm., 52;  t ax  
deed is color of title, Loftom v. Bar- 
ber, 481; foreclosure of mortgage 
may not be had in tax foreclosure 
suit, Johnston County v. Ellis, 268; 
Federal and State taxes ordinarily 
payable out of general funds of es- 

tate, Barnes v. Buffaloe, 313 ; agree- 
ment under which county acquired 
land subject to debt to  circumvent 
constitutional limitations upon in- 
currence of debt by county held 
void, Ins. Co. v. Cfuilford County, 
441; limitation on tax rate, R. R. v. I 
Duplin County, 719; limitation on 
increase of indebtedness, Ope v. 
ISurry County, 125; necessary ex- 
penses, Airport Authority v. John- 
son, 1; public purpose, Airport Au- 
thority v. Johnsolz, 1 ;  tax on one 
municipality for benefit of another, 
Airport Authority v. Johnson, 1; 
foreclosure of tax lien, Miller v .  
XcC*onne11, 28 ; limitations, Miller 
v. Mcconnell, 28 ; judgments in fore- 
closure proceedings, Miller v. Mc- 
Connell, 28. 

Tax Collector-Right to foreclose tax 
lien after accepting bad checks in 
payment of taxes, Miller v. McCo~l- 
nell, 28. 

Taxis-Ordinance limiting taxicab 
stands, Lanier v. Warsaw, 637. 

Taxpayer-Not a landowner may not 
enjoin closing of street, Shaw v. 
Tobacco Co., 477. 

Tax Receipt-Are competent a s  cir- 
cumstance tending to show adverse 
claim, Graham v. Spaulding, 86. 

Telephone and Telegraph Companies 
-Liability fo r  failure to send or 
deliver message, Wood v. Tel. Co., 
175. 

Tenant-Adverse possession by ten- 
ant,  Lofton v. Barber, 481 ; res ipsa 
loquitur does not apply upon show- 
ing of burning of barn while in pos- 
session of tenant, R o u ~ t r e e  v. 
Thompson, 553. 

Tenants-at-Will-Upon effective plea 
of statute of frauds lessees become 
tenants a t  will, Davis v. Lovick, 
252. 

Tenants - in - Common -Plea of sole 
seizin in partition, Jernigan v. Jer- 
nigan, 204. 

Tender-Purchaser not required to 
tender purchase price before deliv- 
ery of deed, Crotts v. Thomas, 385. 

Testamentary Capacity-Beneficiaries 
may testify a s  to  transactions with 
deceased testator on issue of testa- 
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inentary capacity but not undue in- 
fluence, I n  r e  W t l l  o f  Lomax ,  498. 

Theatres - Competency of evidence 
that other patrons walked on foyer 
without slipping, qucere, Webb  u. 
Theatre  Gorp., 342. 

Theory of Trial-Appeal must follow, 
Jernigan v .  Jernigan, 204; where 
case is  tried upon theory insisted 
upon by appellant he may not com- 
plain of result, Johrrson v .  Sidbury,  
342. 

Tobacco Barn-Res ipsa loyuitur does 
not apply upon showing of burning 
of barn while in possession of ten- 
ant, Rountree v. Thompson, 553. 

Tobacco Curers-Action for breach of 
warranty in sale of, Wals ton  u. 
Whi t l ey  & Co., 537. 

Tobacco Warehouse-Is not nuisance, 
Kass v. Hedgpeth,  405; Cllnton, a. 
Ross,  682 ; injunction held not to lie 
to prohibit operation of warehouse 
in area proscribed by municipal or- 
dinance, Clrnton v. Ross,  682. 

Total Disability-Evidence held in- 
sufficient to show permanent and 
total disability of insured, Ireland 
v. Ins .  Co., 349. 

To~vns and Cities-See Municipal Cor- 
porations. 

Transactions With Decedent-Benefi- 
ciaries may testify as  to transac- 
tions with deceased testator on issne 
of testamentary capacity but not 
nndne influence, I12 r e  Wi l l  of Lo- 
mum, 498; maker may not testify a s  
to transactions with deceased payee 
on defensc of nonliability, I n  re 
lVil2 of  Lonzax, 498; Perry  v. T r u s t  
Po., 667. 

Trespass-Issues, verdict and judg- 
ment, Speight v .  Anderson, 492; na- 
ture and elements of forcible tres- 
ga%, 9. 2.. Gibson, 194. 

Trial-In criminal cases see Criminal 
Law ; motions to strike evidence, 
Ziglar v .  Ziglar, 102 ; withdrawal 
of evidence, Graham a. Spaulding, 
S6: office and effect of motion to 
nonsuit. Coleman v. Whisnant ,  255; 
R. v. P e w y ,  630; consideration of 
evidence on motion to nonsuit in 
general, Toler v. Savage,  208; Ire-  
laud v. Ills. Co., 349; Highwa?, 

Coinm. v .  T r a n s p o ~ t a t i o n  Gorp., 
371 ; Dcaton v. Elon College, 433; 
Swtnk  v .  Horn,  713; Love v. Zim-  
nzeiwzan, 389 ; defendant's evidence 
on motion to nonsuit, Deaton r .  
Elon  College, 433: sufficiency of evl- 
dence to overrule llonsuit in gen- 
eral, Brown  v .  Lo f t i s ,  762 ; nonsuit 
on ground that plaintiff's evidence 
establishes bar or affirmative de- 
fense, W h i t e  2;. Ins .  Co., 119; dirwt- 
ed verdict in general, Perry  v. T r u s t  
Co. ,  667; directed verdict or per- 
emptory instrnction in favor of 
party having burden of proof, TVhife 
6. Ills. Go., 119 ; form, requisites and 
sufficiency of instructions in gen- 
eral. Rea  v. Stmowitx,  379; state- 
ment of evidence and explanation 
of law arising thereon, Hobbs c. 
Drezc;er. 146; TPebb v .  Theatre 
Gorp., 342 ; I n  t e  TVilZ of Lomajr. 
498; charge on burden of proof, 
IlcCorkle v. Bra t t y ,  338; Brain c. 
Hutchzns, 642 ; expression of opin- 
iou by court on weight o r  credibility 
of evidence, Rtal nes u. Tyson,  395 : 
James  v. James ,  399; form and 
wfficiency of issues, Miller u. JIc- 
Co t in~ l l ,  28;  form and sufficiency of 
T erdict, Jrrnlgan v. Jcrnigan, 204 ; 
motions to set aside verdict a s  be- 
ing against weight of evidence, Ziy- 
lar v. Ziglar, 102; Bailey v.  Mc-  
Cotter, 160; TT7ebb v. Theatre  Gorp., 
342 ; trial by court under agreement 
of parties, Bolne t t  v .  Tentpleton, 
676. 

Trncks-Evidence held sufficient in 
action for  damages to truck while 
being transported under own powFr 
by carrier, Bai-nard v. Sober, Ilw., 
392; liability in operation of trucks, 
iee Automobiles. 

Trusts-Approval of family agreement 
for distribution of trust which pre- 
serves trust estate for  minors, dp- 
proved, Redmine v. Glodfelter, 366 : 
proceeds of life policy taken out by 
corporation on officer-stockholder 
held trust fund for purchase of his 
stock for estate under agreement, 
Bnnlc v. Supply  Co.. 416; adminis- 
tration of testamentary trust be- 
longq in first instance to  trustees, 
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Calrlion v. Cnw~on, 634; actions to 
establish par01 trusts, VcCorkle c. 
Beatty. 338. v7ritten trusts in gen- 
eral, Bz(ffa7oc T. Barnes, 313 ; prop- 
erty subject to trust, Welch c. Trust 
Co., 367: enperrisory poners of 
courts of equity, Trust Go. v. Ras- 
beml~, 586: authority and powers of 
trustee i11 general, TBelch v. Trust 
( ' 0 ,  367: power to sell trust prop- 
ert).  Tizlst C'o. ?;. Rasbef-r21, 386; 
termination or forfeiture of trust 
upon failure of objectives or beiiefi- 
ciaries. Trztst Co. 2;. Board of Nn- 
ftonal Jfzssions. 546; Welch v. Trust 
Po.. 357; termination for want of 
competent trustee, Wclch v. Trust 
Co.. 337. Trust Go. 1;. Board of 
Sntionctl Vtsszons, ,546. 

..l-nder the Inflneuce of Intoxicants" 
-Defined. 8. c Carroll. 237; S. Ir. 

RoIN)?. 601: S. v. B~jFferstaff, 603. 
T7ndisclosetl Principal - TValston 22. 

TT7h1tlej d Co.. 337. 
Undue Influence-No presumption of 

nndue iiiflnence in deed from parent 
to child J C ? I ~ I ~ ~ I I  e. de~wigatl, 204; 
beneficiaries niay testify as  to trans- 
xctioils ~ i t h  deceased testator on 
issue of testanientarg capacity but 
not miclue influence, I n  re  TVzll of 
Lomax. 498 : undue influence us- 
ually n ~ u < t  be eutablished by circum- 
ctantial e~idellce, I n  7t 71'111 of Lo- 
IltUX. 498. 

Ul~einployn~ent Con~pensation Act-- 
See Jlnqtei and Servant. 

1 . S. Zonal C'onrt-Acceptance of 
jndgeshil, of I' S Zonal Court 
noultl ~ a c a t c  office of Judge of Su- 
perior Court. I n  r e  Adcisorj Opin- 
lot, ~ I I  1 e P l ~ ~ l l ~ p ~ ,  780. 

' LTnnecrsial? IInrclrhips" - Within 
meaning of zoning stntutci, Lee 1. 

IIotr) ( 1  of Adlttslnre~tt, 107. 
I niegl~teretl Deed-Competent a. cir 

c~~ni.tancr trntling to \how adverse 
t L~im. (;i'ctlrrr~i~ L Bl~auldtnq, 86. 

Tmdoi aiii1 Purchaser-Commissioi~s 
held pqa l , l e  under coiltract 0111) 
nlroii c on~~uiiiiintion of sale, Joues 
I Rrctltil f o 303 : agreeiilent to sell 
c,ome- n ltliill statute of frauds, 
H o r w  11 1 .  L ~ l c e r ,  711 ; sufficiency 
of m n i l o i a ~ ~ d u n ~  to tahe agreement 

out of statute of frauds. Seurc.tj I .  

1,ogair. 562; burden is on purchaser 
to establish right to recover for  
improveiiients bnt failure to estall- 
lish contract to convey does not 
preclnde purchaser who had also 
purchased mortgage i~otes, f r o u ~  
foreclosing, Grain c. Hutchins, 642 ; 
corisicleration, Crotts 1.. tho ma.^, 
355; Trust Co. r.  Fi~azelle. 724: 
constructioii and oper:ltion of oli- 
tions in general, Crotts v. Thomas. 
38.5 ; Trust Co. r .  Frazelle, 724 : 
purchase price, Crotts v. Thomus, 
383; Ins. Co. G. TVells, 574: descrip- 
tion and amount of land, Crotts 2;. 

Thomas, 385: necessity for tender 
of purchase price, Crotts 1;. TI~o,i~u.r, 
385 : Trust Co. v. Fmzelle, 724. 

Tenne--Actions involving realty, Pew 
land L.. Church, 171 ; requirement 
that summol~s in divorce action be 
returnable to county of residence of 
either party is not jurisdictionai, 
Smith v. Smith, 506. 

T-erdict-TVhere solicitor announces 111, 
would not ask for verdict of gnilty 
of more thaii second degree. verdict 
of guilty of first degree burglary 
must be set aside, S. 2;. Jordan. 1:s: 
map be interpreted in light of 
pleadiilgs and evidence. .Jtmigan K.  

Jcrnigan. 204: may be interpreted 
hy reference to allegations. evirlencc~ 
and instructions, S. c. Smi th ,  738; 
judgment held not supported by, 
Speigh t v. Anderson, 492 ; convic- 
tion on insufficient evidence on 
charge of possession of liquor for 
sale camiot be sustained on ground 
that eridence was sufficient for toll- 

riction of illegal possession, S. 2;. 

I 'ctc~oli,  255 ; directed verdict 011 

conflicting evidence is error, Pe?.r,?j 
I . .  Tmst CO., 667 ; c o ~ ~ r t ' s  offer to 
rednce ~ e r d i c t  if agreed to, to end 
litigation not n finding that verdict 
was excessive. Rca c. Simozcit:. 
370: where verdict on first issue de- 
termines right of parties, submis- 
sion of second issue is  improridel~t 
arid verdict thereon will be disre- 
garded. Ins. Co. v. Wells, 674; mo- 
tion to set aside as  contrary to evi- 
denre. Ziylar c. Ziglal', 102 : Bnil?j 
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c. XcCottei; 160 ; Tt7&b I;. Tlzeatre 
Corp., 342. 

Verification-Of complaint in suit for 
alimony without divorce is neces- 
.ary to give court jurisdiction, 
Hodges v. Hodges, 570. 

Tecse1.-Liability of ship owner for 
damages caused to bridge piling in 
collision while ship was navigated 
by pilot, Highzrny Cornm. 0. Truns-  
pol-tution Corp., 371. 

Testing of Estates-Created b r  will, 
Pntterson ?I. Spnulding, 89; Tzil-pin 
2;. J u w e t t ,  136. 

Waiver-Of provisions of insurance 
policu. Ins.  Co. 2'. TT'ells, 574; HzcLs 
1. .  Ills. Co., 614; of right to seek re- 
moval, 5") ust  Co. 2.. Hendt rsoqz, 8-19. 

War Department - Acceptance of 
jndgeihip of U. S. Zonal Court 
n-ould vacate office of Judge of Su- 
perior Court. I n  I e dldvlsory Opln- 
io~c i i ~  re Phillip.~, 773. 

Warehouqe-Is not nuisance, Kctss 2'. 

Hcdgpeth,  403; Clz?ito~z 0. Ross,  
692: injunction held not to lie to 
prohibit operation of warehouse 111 

n r e ~  proscribed by municipal ordi- 
nance. Clinton 2;. Roso, 68%. 

Warrant-Valid warrant or indict- 
ment is essential to jurisdiction, S. 
I - .  Morgn?~. 414: court has discre- 
tionary powcr to permit amendment 
to warrant, S. c .  Grimes. 523. 

TT'nrranty-Counterclaii~~ for breach 
of warranty in sale of personal 
property, P r ~ c e  v. Goodman, 223; 
breach of warranty as  to qualit3 
and capacity, Walston v. TVhttley k 
Co.. 537. 

Weapon-Knife wed  as  dexdly weag- 
on, S. v. Hig7ztowe1-, 62; brick used 
as, S. ti. Pewu ,  530; killing with, 
raices presumption of malice, S. u. 
R o h m o n ,  95 ; premeditation and 
deliberation not presumed from 
l~illing with dead13 m7eapon, 8. 7'. 

Stclc-nrt, 299. 
Well-Contract relating to expenses 

of digging TI-ell held not supported 
11) consideration, Sto?zcsti eet v. 0 1 1  

C'o.. 261. 
"Jl'1iei1"-Indicates that promise i s  to 

be performed o n l ~  upon happening 

of ,stated e\-ent, J o w s  c. Realty CO., 
303. 

l17iclow-717bile motion to set aside di- 
1-owe decree, is pending. it  is error 
for court to strike oat widow's dis- 
sent from will. I I I  IY ,  Estate o f  
Srizzith. 169. 

Wills-Revocation of letters of ad- 
ministration upon discovery of will, 
Htrr-rison 2;. Carter, 36: testament- 
ary intent. Rufla7oc 1.. Barites, 313; 
natlire of caveat proceedings. 111 re 
W i l T  of Lowms. 49s : eridence 011 

issue of mental capacity, I n  re  Will 
of Lomax. 498 ; eridence on issue of 
nndne influence, Iii 7.c TT7i71 o f  Lo- 
~nctx .  498: order of plx~of, I I I  re Will 
of L o n ~ c x .  498: arglunent of ctrun- 
sel. I n  l-c Tl'ill o f  I ;o~~ l r / z .  498 ; gen- 
eral rules of construction. Trus t  Co. 
2;. Bocird of Satiouctl SIissio7i.s. 546; 
rested ant1 contingent interests and 
defeasible fees. Puttei.aoi~ 1:. Bra?!- 
doll, 89: estates in trust, SPrlck 1;. 

T m s t  Co., 357; Trcist C'o. 6. Uotrr.d 
of Sntioilrt7 Mtssio11s, .746 ; designa- 
tion of devisees and legatees ant1 
their respective shares. T Y o o t c ~  2;. 

Oztt7nlrd. 245: actions to construe 
wills. C C L ~ I I ~ I I  2;. C ' U ~ L I I ~ I I .  G34: T'rust 
Co. c. Hc2rrdersoii. 649; right of 
widow to dissent from will, I?! re 
Eslirte o f  S i i ~ i t l ~ ,  16!) : election. L w z b  
c. Lainb. 66%; nature of title and 
rights and liabilities of devisees, 
Brifft17oc 7.. Bavi~es ,  31.3. 

iTitnesses-O~iiliun e~iclence as  to 
speed of vehicle b ~ ~ s e d  11l1on tire 
nmrlrs incompetent. T~ndrr l l  v. 
Wines Co.. 6%): lap witness may 
testify a s  to defent1;lnt's ability to 
disti~iguieh right from wrong, 8. c. 
Mc~tthezcs, 639; maker may not tes- 
tify xs to transactions with de- 
ceased 1i;tyre oil defense of no11- 
liability. Iii 1-e Ti71 of Lrrricax. 498 : 
Peri,y 2;. TI-uet Co.. 667 : clefendant 
hcld to lire ill "comin~uiity" for 
pnrpose of t es t imon~ as  to general 
reputation. S. 2;. E o ~ c i ~ .  601; corn- 
petency of wife to testify against 
hi~sbxnd. P. n. Sctzc'r. 216 ; credibil- 
ity of tlefe11tl:rnt a s  witness, S. 2;. 

High toiro.. 62 : conrt has t1isc.re- 
tionaq- pun7t>r to l)rrinit leadiiig 
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questions. S. 2;. Beatty, 763; cross- 
examination of, S. v. Herring, 213; 
8. v. Stone, 97;  UcCorkle v. Beattu, 
338 ; cross-examination of defendant 
in regard to pleadings in civil ac- 
tion held competent to  impeach de- 
fendant's testimony, 8. v. XciVazv, 
462 ; inconsistency in testimony af- 
fects credibility, 8. v. Petru, 78; 
Graham u. Spaulding, 86;  admis- 
sion of news article for purpose of 
impeaching witness held error, S. v. 
Gardner, 310 ; where credibility has 
been attacked, witness may testify 
a s  to collateral matters to re-estab- 
lish credibility, Brown v. Loftis. 
76% ; evidence competent to corrobo- 

rate, S. v. Petru, 78; S. v. Bmnett,  
82 ; new trial awarded for remarks 
of court impeaching credibility of 
witness, 8. v. Stone, 97;  8. v. Owen- 
by ,  321. *- 

Workmen's Compensation-See Mas- 
ter and Servant. 

Wrongful Death-See Death. 
Zoning Ordinances-Authority of Mu- 

nicipal Hoard of Adjustment, Lee v. 
Board of Adjustrnewt, 107; must be 
adopted in accordance with enab- 
ling provisions of statute, Kass v. 
Hedgpeth, 405 ; enforcement by in- 
junction applies only to zoning reg- 
ulations promulgated under zoning 
act, Clinton v. Ross, 682. 



ANALYTICAL I N D E X .  

ABATEMENT AND REVIVAL. 

§ 10. Death of Par ty  and Survival of Actions i n  General. 
A cause of action which survives against successor personal representatives 

of a n  estate likewise survives in their favor. G. S., 28-172, -181. Harrison 
v. Carter ,  36. 

The subject matter of plaintiff's action in summary ejectment is located in 
an area subject t o  Federal Rent Control. Plaintiff sought possession for per- 
sonal occupancy to be near her aged and ailing mother. Pending defendant's 
appeal from judgment for plaintiff, plaintiff's mother died. Held:  The changed 
circumstances affected merely an element of proof incidental to  the relief 
sought and does not destroy plaintiff's cause of action, and therefore defend- 
ant's motion t o  dismiss plaintiff's action as  having abated, is denied. Swink 
v. H o m ,  718. 

§ 11. Actions fo r  Negligent Injuries Causing Death. 
A cause of action for wrongful death properly instituted does not abate upon 

the death, resignation or  removal of the personal representative who instituted 
the action, but the action survives to his successor. G. S., 1-74. Harrison 
v. Carter ,  36. 

Survival of actions for wrongful death is solely by virtue of statute. Hoke 
v. Greyhound Gorp., 332. 

Where a person injured by the negligence of another, lives for a period 
of time thereafter (in the instant case 31 days), but thereafter dies a s  a 
result of the injuries, his personal representative may recover (1) a s  an asset 
of the estate those damages sustained by the injured person during his life- 
time, and (2) for the benefit of the next of kin the pecuniary injury resulting 
from death, the amounts recoverable being determinable upon separate issues 
without overlapping. Ib id .  

12. Actions f o r  Negligent Injury Not Uaausing Death. 
Survival of actions is  solely by virtue of statute. H o k e  v. Greyhound Corp., 

332. 
By virtue of amendment of 1915, ch. 38, causes of action for negligent 

injury which do not cause death, survive. Ibid.  

ADVERSE POSSESSION. 

§ 4d. Hostile Character of Possession-Landlord and  Tenant. 
The rule that  the possession of the tenant is  the possession of the landlord, 

precluding adverse possession by the tenant without first surrendering the 
possession he has under the lease, obtains only when the tenant seeks to  assert 
a title adverse to that of the landlord or  assumes a n  attitude of hostility to  
that  title, and does not apply where the tenant or those claiming under him 
assert title derived from the landlord and therefore rely upon and claim 
under such title. G. S., 1-43. L o f t o n  v. Barber,  481. 

Where a tenant acquires the title of his landlord by deed from the purchaser 
a t  the foreclosure sale of a mortgage executed by the landlord, and thus 
acquires a title derived from the landlord, G. S., 1-43, is  not applicable, and 
the tenant's deed purporting t o  convey the fee is color of title, and adverse 
possession thereunder for  seven years is sufficient t o  ripen the title in the 
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ADVERSE POSSESSIOK-Continued. 

grantee as  against those claiming as  remaindermen upon their contention that 
the landlord mortgagor had only a life estate in the lands. Ibid. 

Where a tenant acquires the title of his landlord, his leasehold estate merges 
in the greater estate conveyed by his deed, and the tenant is  thereafter under 
no obligation to recognize his former landlord as  such or surrender possession 
to him before asserting the title thus acquired. G. S., 1-43. Ibid. 

# 9a. What Constitutes Color of Title. 
9 deed which is  regular on its face and purports to convey title to land 

constitute color of title even though void for matters dehors the record, such 
a s  want of title in the grantor. G. S., 1-38. Lofton 2;. Barber, 481. 
9 deed otherwise sufficient in form to convey the fee contained a paragraph 

between the clescriptian and the habendum clause "after the death of me 
( the  grantee) and my wife . . . this land to be divided between my two 
daughters . . ." The grantee and his wife executed a mortgage thereon pur- 
porting to convey the fee as  security. without the joinder of the daughters. 
Defendants claim by rnesne conveyance under the foreclosure. Held: Deed 
to defendants purporting to convey the fee is color of title regardless of 
whether or not the deed to the mortgagors conveyed to them only a life estate 
with remainder to their daughters. Ibid. 

The grantee under an inoperative tax foreclosure deed may convey color- 
able title. Ibid. 

# 13a. Accrual of Right of Action and Time from Which Possession Is 
Adverse. 

Where the life tenant executes an instrument purporting to convey the fee, 
the  right of action of the remaindermen against those possessing and claiming 
under snch instrument by meslze conveyances accrues a s  of the date  of the 
death of the life tenant. Lofton n. Barber, 481. 

§ 18. Competency and Relevancy of Evidence. 
I n  a case tried solely on the theory of adverse possession for a period of 20 

years, a deed to plaintiff executed a t  the time he took possession but unregis- 
tered until after defendant's deed, is  competent a s  a relevant fact in connec- 
tion with other circumstances tending to show claim of title. Gvahanz c. 
Spaz~ldiwg. 86. 

Under a claim of title bx 20 years adverse possession, tax receipts, though 
insufficient alone, a re  competent in  connection with other circumstances to  
show that plaintiff had been asserting a claim to the property. Ibid. 

# 19. Sufficiency of Evidence and Nonsuit. 
In  an action involving title to timber lands, evidence that plaintiff, for a 

period of 27 years, listed the property for  taxes, cleared and cultivated small 
patches, cut and removed logs and crossties, held sufficient to be submitted 
to the jnry on the question of adverse possession by the continuous use of the 
property for the purpose of which i t  was susceptible. Crahanz n. Spadding, 
86. 

APPEAL AND ERROR. 

# 1. Appellate Jurisdiction in General. 
Where referee's findings a r e  based upon an erroneous placing of the burden 

of proof, exceptions to the approval of the referee's findings raises questions 
of law or legal inference reviewable by Supreme Court. Lindsay n. Brawley, 
468. 
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A P P E A L  A N D  ERROR-Coutillued. 

3 3. Parties Who May Appeal-"Party Aggrieved." 

When the Superior Court on defendant's appeal from the Municipal Court. 
grants a lien- trial on two exceptions and overrules the others, and the Sn- 
preme Court on plaintiff's appeal from this ruling sustains the ruling grantii~g 
a new trial. defendant'> appeal from the action of the Superior Conrt in 
overruling its other exceptioiis mill be dismissed. since defendant having been 
granted n lielr trial is not the "party aggrieved." Star?les v. Tyson,  395. 

One who challenges neither the proceeding nor the judgment below and 
appeal. cmly for purposes of delay, is  not tlie "party aggrieved" within the 
meaning of G. S., 1-271. h'tcphenso~z v. T17cttso~~, 7-12. 

3 5. Moot Questions and Dismissal Where Question Has Become Scademic. 
The subject matter of plaintiff's action in hummary ejectment is located 

in an area subject to Federal Rent Control. Plaintiff sought possessioii for 
personal occupancy to he near her aged and ailing mother. Pending defend- 
ant's appeal from jndgnie~lt for plaintiff. plaintiff'u mother died. Held: The 
changed circunistai~ces affected merely an element of proof incidental to the 
relief sought and does not destroy plaintiff's cL1u.e of action, and therefore 
defendant'. motion to cliumich plaintiff's action as  hariiig abated, is denied. 
Szcink r. Horn. 718. 

3 6a. Parties Entitled to Object and Take Exception. 

In  thir action for specific performance and for damages for tortuous eric- 
tion, plaintiff obtained judgment by default and inquiry. Answer ~ m s  filed 
pending decision on appeal reversing judgment setting aside the default 
jndgmei~t. At the executioi~ of the inquiry plaintiff waived the cmise oil 
coiitmct. Defendant persisted in trying the matter on the complaint and 
answer. nlitl offered eritlence to sustain his position under the contract. Uiicler 
instructic~iis from the conrt. damages were an-arcled as for breach of contract. 
Hcld:  Conceding the measure of damages m7as in excess of the scope of the 
inqnirj-. h n ~ i n g  inritecl the conrt to  entertain his answer and evideuce, defend- 
:lilt is ill no position to complain. John.sou n. Gidbri~y ,  345. 

3 6c ( 1 ) .  Form and Sufficiency of Objections and Exceptions in General. 

An exception to the "zereral rulings of tlie court nu appear in the jnclgmri~t 
signed hy the court, and to the signing thereof" is a "broadside exception nu 
to all matter\ except the signing of the judgment. anel properly presents for 
review onl) whether the judgment is supported by the facts found. Rn~lcse!l 
T. Sebc 1. .?W. 

3 6c ( 5 ) .  Objections and Exceptions to Charge. 
Excel)tion to charge for failure to  "charge the law aiid facts relatire to this 

case" h r l d  defectire as  "broadside exception." S. r. Thomas,  384. 
Where tlie charge of the conrt is not incorporated in appellant's statement 

of case on appeal, but the charge is  incorpori~ted in appellee's countercaie. i t  
vc-ould seem that an exception to the charge then entered by appellant i. not 
timely. G. S.. 1-282. Setr~.cy u. Logan, t5B'2. 
,4 gelicml exception to the charge a s  giren is snfficient to present appellant's 

contentioil. argued in his brief. that the charge violated G. S., 1-180. in failing 
to  charge upon a particnlar phase of the case. Brolcit v. Lo f t i s ,  762. 

a 8. Theory of Trial. 
An appeal ex necessitate rests upon the theory of trial in the loner court. 

Jernigan L-. Jernigan, 204. 
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APPEAL AND ERROR-Co+ztiwued. 

§ 10e. Settlement of Case on  Appeal. 
Ordinarily, no supervision can be exercised over the judge in the settlement 

of case on appeal except to see that the duty is  performed, G. S., 1-283, and 
asserted errors in omitting certain matters from the case on appeal cannot 
be brought u p  on exception taken a t  the time the case is settled, the sole 
remedy being by motion for certiorari. Lindsay v. Brawley ,  468. 

13c. Oertiorari to  Correct o r  L4niplify Record. 

Remedy when judge omits matters from case on appeal deemed material 
by appellant is  by motion for certiorari. Lindsafl c. Brau;ley, 468. 

§ 14. Powers and  Proceedings in  Lower Cosurt After Appeal. 

After appeal from order allowing support pendenle lite, Superior Court is 
without authority pending the appeal to  adjudge defendant in contempt fo r  
failure to  make payments as  directed. Lawrence v. Lawrence,  221. 

Where appeal entries are noted a t  the time of the signing of final judgment, 
the trial court is  without authority a t  a subsequent term, and within the time 
allowed for service of case on appeal, to set aside the judgment and substitute 
another except by consent, and upon objection a substituted judgment not 
consented to must be stricken out. Clark v. Cagle, 230. 

9 19. Necessary Par t s  of Record Proper. 
Where record fails to  show organization of lower court and contains no 

indictment or verdict, appeal will be dismissed. S. v. Clough, 384. 
The pleadings a r e  a necessary part  of the record proper upon appeal, and 

where the pleadings a re  omitted from the record, the appeal must be dis- 
missed. Rule of Practice in the Supreme Court, So. 19, see. 1. S o r  will 
memoranda of the pleadings suffice. Rule 20. Ericson v. Ericson, 474: Camp- 
bell v. Campbell, 653. 

§ !2i2. Conclusiveness and Effect of Record. 
Judicial knowledge arises only from what properly appears on the record. 

Ericson v. Ericson, 474. 

§ 24. Necessity fo r  Exceptions t o  Support Assignments of Error. 

Assignments of error should be based upon exceptions briefly and clearly 
stated and numbered in the record. S.  v. Herring, 213. 

fj 29. Abandonment of Exceptions and Assignments of Er ror  by Failing 
to Discuss i n  Briefs. 

Exceptions not set out and discussed in appellant's brief are  deemed aban- 
doned. S m i t h  v. Mariakakis,  100 ; S. v. Hightower,  62 ; 8. v. Stone,  97 ; S. v. 
Hart ,  200; Clark v. Cagle, 230 ; S. v. Carroll, 237. 

§ 31f. Dismissal fo r  Fai lure t o  Serve Statement of Case on Appeal. 

An appeal will not be dismissed for failure of appellant to  serve statement 
of case on appeal, appellant being entitled to review for alleged errors ap- 
pearing on the face of the record. Lawrence v. Lawrence,  221. 

9 31c. Dismissal fo r  Fai lure to  Docket Appeal i n  Time. 

When a case i s  not docketed within the time prescribed, Rule 3, and no 
application for writ of certiorari is made, the appeal will be dismissed, the 
Rules of Practice in the Supreme Court being mandatory and not directory. 
S. v. Presnell, 160. 
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APPEAL AXD ERROR-Continued. 

3 31g. Dismissal for  Insufficiency of Record. 

Where pleadings a re  not made a part of the record, the appeal will be dis- 
missed. Eric8011 v. Ericson, 174 ; Campbell v. Campbell, 653. 

§ 31i. Disnlissal of Frivolous Appeals. 

Where the agreed statement of case on appeal contains no exceptions or 
assignments of error, making i t  apparent that the appeal was taken solely 
for  the purpose of delay, appellee's motion to docket and dismiss under Rule 
17 (1). will he allowed. Steplicnson 2;. Watsou, 742. 

# 37. Scope and  Extent  of Review in General. 

The Supreme Court can consider on appeal only matters of law or legal 
inference: but the denon~ination by the lower court of a conclusion a s  a 
finding of fact does not preclude review wl-ltcn the conclusion is in fact :I 

conclusion of law. Clinrlotte z;. Heath, 750. 

3 38. Presumptions and Burden of Showing Error. 

Appellant has the burden not only to shon7 error but also that the alleged 
error n-as prejudicial to the extent that the verdict of the jury was probably 
influenced thereby. Rea z;. Sitnowitz, 379. 

# 39b. Er ror  Harmless Because of Answer to  a n o t h e r  Issue. 

Where certain issue5 submitted a re  inappropriate and do not affect the 
rights of the parties, ally error in the instructions relating to  snch issues is 
harmles.. Miller o. XcCowiell, 25. 

Plaintiff'c exception to the submission of one of the issues becomes imma- 
terial when the answers to the other issues establish that  plaintiff is  not 
entitled to the relief sought. .Ifason v. Jfusorr. 740. 

39d. Er ror  Harmless Because of Admissions. 

Where defendants admit a relevant fact, the esclusion of plaintiff's evidence 
tending to eitablish snch fact, and an instruction, in escluding the eridence. 
that i t  na. nut material. cannot be held prejudicial. XcCorkle v. Beattu, 33% 

Where clefendants admit the relationship of ma.ter and servant ancl the 
case iq tried thronghout on this theory, the fnilure of the court to charge 
upon the cltrc+rine of wspoutlent supercor is not prejudicial. Wtbb 1;. TRentrr 
C'01.p . 3-12, 

30e. Harniless and Prejudicial Er ror  in  Adniission or  Exclusion of 
Evidence. 

Where the record fails to show what the answer of the witness ~ o u l d  hare 
been if permitted to nn.\~-c~r, the exclusion of the tehtimonr cannot he held 
prejudicial. lfcCorldr 1.. Benttu, 338. 

The excln-ion of evidence tending to establish a fact which is admittecl 11y 
the ac1ver.e pnrty cannot be held prejudicial. I b i d .  

The esclu~ioii of evidence, even if competent. cannot be held harmful when 
the ultimate fact sought to be proven thereby is fnlly established by other 
eridence Uccrton v. Elo~r Collegr. 433. 

The admizsion of evidence objected to cannot be held prejudicial when the 
111timate fact such evidence tends to establish is proven by other evidence 
nclmittetl without objection. Kebb o. Theatre Corp.. 349; Belhaveri v. Hedges. 
485. 
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Permissire use is presumetl until the contrary is made to appear, and on 
the present record testimony of the husband and predecessor in title to the 
r;ervient tenement that tlie use of the way across plaintiff's lands was per- 
missi~*e? if error, was not prej~iclicial. Speight ?;. d~rderson, 492. 

Eridence of undue influence is usually of a circun~stantial nature. and 
therefore an  instruction which withdraws from the consideration of the jury 
competent.testimony upon the issue must be held for prejudicial error. since 
the testimony may hare  sub.stantia1 ancl material bearii~g upon tlie i ss~ir  when 
considered with the other circ~iinstances adduced by the testimony in the 
case. In r e  Will of Lonzox, 398. 

The erroneous admission of testimony of a h i g h ~ w y  patrolmitil char from 
his observation of the tire marlis and conditions a t  tlle scene of tllr iiicident 
the vehicle in question was trareling 50 to 60 m.p.11. must he held 1)rejudicial 
when i t  appears that the questio11 of excessive speed is one of the primarq- 
acts of negligence relied on in the theory of trial. especially ~ r h e r e  the court 
specifically refers to the incompetent conclusion in the charge. Tytitlall r. 
Hines C'o., 620. 

The erroneous admission orer objection of testimony of a ~ ~ i t n e i ;  that the 
vehicle in question m s  t rawling Z 0  to 60 n1.p.h. cannot be held l~arrniess on 
the ground that  the 11-itness had theretofore been permitted to testify without 
objection that  the vehicle was going a t  a high rate of speed, since the con- 
clusion objected to is not in substance "the same eridence" ~ i t h i n  the inelming 
of the rule. I b i d .  

§ 39f. Harmless and Prejudicial E r r o r  in  Instructions Generall~..  

Use of illustrations in charge 11cltl not prejudicial error in rien- ijf (harge 
construed as  a whole. Ben r.  Simowit-. 379. 

39h. E r r o r  in  Placing of Burden of Proof. 

Where referee's findings are based upon an erroneous placing of tile l~urden 
of proof tlle case must be remai~iled for appropriate proceedings. x ; i ~ d . % r ? j  c. 
Rrrtzcle~, 468. 

Failure of charge to imtmct  jury as  to the burclen of proof on one of  issues 
is reversible error. Cur  i i l  r'. Hutc71 ills. 642. 

5 40a. Reriew of Exceptions to  Judgment  o r  to  Signing of .Judgment. 

An exception to the jutlginent presents the single question whether rbe facts 
found and admitted are ,sufficient to support the jndgment renderer!. L w  I-. 

Board of Adjustment, 108. 
An exception to the signing of the jndgment presents the single rluestion 

~rhe ther  the court correctly allplied the lam to the facts fountl. R( d ! c i ! l c  ?;. 

Ciodfelter, 366. 
An exception to "the signing of the judgment" presents only the face of 

the record for inspection or reriew, and when the jntlgnient is ~npported I)p 
the record the exception must fail. Iii?lg v. R u d d ,  1.76: Smitlf r. Rnli th ,  506. 

When the absence of jurisdiction appears on the face of the record, such 
defect is presented by an exception to the judgment which challenges the 
correctness of the judgment. Howell v. Branson, 264. 

911 exception to the judgment presents the single question whether the facts 
found and admitted are  siiffi:.ient to support the judgment and does not pre- 
sent for decision whether the findings are  supported by evidence. nl:tl there- 
fore when the findings of fact riipport the judgment. the judgmms will be 
affirmed. I n  re Collinu. 412: &'1ci??li c. HOIVI, 713. 
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40b. Revie15 of Matters in Discretion of Lower Court. 

Matters resting in the discretion of the lower court are  not reriewn1)lv in 
the absence of abuse of discretion. Ziglnr w. Ziglrcr, 102: Bai lc l~  v. VcC'ottcr, 
160; Webb  v. Thentre  Cotp., 342; Tl'cstcrn S. C. Co~z fo ' c t~cc  v. TaZZcy, 654; 
B r o w n  v. Hall ,  732. 

3 4W. Review of Findings of Fact or Facts -%meed. 
Whcre the agreed facts contain a itipulation that the appropriationh in 

queftion were made by defendant municipalities out of fnnik in thrir hands 
not derired from (ed calol-rnr taxes. but mainly from the sale of propcsrly. the 
Supreme Court on appeal ic bound by the stipulation. Ail-po7-t 4irtllol.ity a. 
Johrzso?~, 1. 

Where a n  action i s  snhmittecl upon facts agreed to determine whether 
teitator had made a gift in to .  z f oos  of stock to claimant. and thc rxecntors 
admit upon the hearing and on appeal that clainlant \ras the owner of one- 
half the stock. and clain~ant  does not contest or protest this ailmm\~ion. the 
correctness of the admissiou is not presented for determination on the appe:& 
and perforce the Supreme Court passed only npon the qnestion of ownership 
to tha t  portion of the stotli to which title is in d i~pnte .  Riiffrclric. 1 .  Rnmcs .  
780. 

Findings of fact by a referee approved by the trial jndge cannot he reviewed 
on appeal if supported by any competent eridence. C'l(r1.k 2; CngZf. 230. 

A11 exception to tlie approval hy the conrt of the referee's findings of fact 
raises the question whether there is an] evidence to support the findings, +lie 
findingf being conclmire in the Supreme Cozirt if they arc  *lipported 1)s 
ex idence. Lindsay z.. Crccwle?~. 465. 

Where the referee. in making a finding of fact 11po11 coilflicting e r i d ~ n c r .  
' ippl ie~ an erroneous rule as to n7hich party ha. tlie hurtle11 of proof. 2111 

erception to the approval of the finding by the conrt raises n q ~ i ~ c t i o n  of law 
and legal inference reviewahle by the Supreme Conrt. and since the error of 
law mag hare  seriously prejudiced nppellant, the cause will be remanded for 
i~ppropriate proceedi~~gs. Ibid. 

The findings of fact inxde by the conrt in a trial h j  the court hy ngrcement 
nre conclusixe on apyenl if supported by any coi~ipete~it elidence. S?rivk z.. 
H ~ I  1 7 ,  713. 
d conclu~ion upon undisputed evidence that  the pnrpose for which a nlnniri- 

pality wnght  to eserciw the power of eminent domain n a s  not for n public 
pnrpoie, ic a contlii~ion of lau ~ h i c h  if reriewnblr 11otnitlistandii1,- that the 
ji~dginent of the lower court denominates it a fiiitlin~ of fact. C'l~rcrTottc z.. 
Hcnth ,  760. 

a Mi .  Review of Judgments on Rlotions to Son5uit. 

I n  rcxvien-ieg csceptions to refusal of defenclant'i: motions to nons~iit, photo- 
gr:~plis. irlentifie(1 stipnlation of parties and hy ornl testimony. hut ~vhich 
the record fails to s h o ~  were offered i11 evidence. will not he considered. 
Ti'crllncc 1;. l m ~ g c s t ,  161. 

111 tletermining an exception to the, gs;rnting of deft,ntlal~t's motion to n o n s ~ ~ i t  
the prorince of the Supreme Conrt is solely to detesniine whether there is 
snfficient c~ idence  to carry the cnse to the jury. Hi.qhic're?/ C O M I I ~ I .  1.. T I V I ~ S -  
)~o~-tcctiorc Covp.. 371: COT z.. Hi~rslrr~zc. 70n. 

On i ~ p l ~ : ~ l  fro111 the granting of clefaidant's morioir ro nonsnit, escq3tions 
to t l ~ v  nclmission of evitlence off(~red tlefendai~t :Ire IT-itho~lt merit. si11i.e 
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APPEAL AND ERROR-Continued. 

defendant'b evidence in derogation of plaintiff's evidence is not considered in 
determining the sufficiency of the evidence. Deato?~ c. Elov College, 433. 

§ 48. Part ia l  Yew Trial. 

Whether the Superior Court, in sustaining exceptions relating solely to the 
issue of damages on defendant's appeal from the Municipal Court, should 
limit the new trial to the issue of damages, rests solely in the discretion of 
that  court, and the Supreme Court, on further appeal, will not entertain plain- 
tiff's requed that the new trial be so limited. Stat-ncs 2;. T~sorz, 395. 

§ 50. Remand. 

Where the agreed facts establish a want of absolute and uncoiiditional deliv- 
ery of the chose necessary to constitute the transaction in suit a gift i n t w  
v~vos, it would be futile to remand the case for further stipulations or fihding. 
relative to donative intent, since even if donative intent \houlcl be established 
the reiult nonld not be nffected. R~iffnlot 5 .  Ra?+rcs, 780 

§ 51a. Law of the Cast. 

Where it is tletermined on appeal that plaintiff's recorery is depend~nt 
11pot1 his showing naut  of co~isideration to support the contrnct inrolred i l l  

the litigatioll. judgment of nonsuit upon the subsequent trial upon failure 
of proof 011 the issne hy plilintiff. conforms to the law of the case. Col('m:~i~ 
c. Whisnitnt. 258. 

A decision by thr  Si~preine 011 a prior appeal constitutes the law of 
the case, both in subscynent proceedings in the trial court and on a snhse- 
yuent appeal. C u ~ ~ i o t j  I . .  C I I ~ I I L O ~ .  63.1. 

§ 62. Proceedings in Lower Court After Remand. 

Upol~ certification of deci~ion of Supreme Court to Suprrior Conrt. tbr  
matterb therein adjudicated are not before the Superior C'oi~rt and it should 
i s o e  no order< or judgtne~~ts  affecting the matters adjl~tlicated. C'cctzuon 2'. 

Catino?~, 63 4. 
ARBITRATIOS AND AWARD. 

# 15. .Ittack of and Setting Aside Award. 

Cpon motioli to set aside an award made pursuant to thr common law 
procedure for arbitration. morent is entitled to i n t r o d ~ ~ c e  el-idence that prior 
to the filiilg of the a ~ v a r d  the arbitrator wrote mo'vent's attorney esl?ressi~~z 
;I desire to resign, and that the attorlley, with movent's approval. wrote the 
arl)itr:~tor acyepting the resignntion. since if the facts shonld he fomid in 
:rccordance therewith. movelit would be entitled to the relief. a11c1 refnsal to 
collsitlc~r S I I ~ I I  proof is reversible error. Trr?,pley c. d ~ v o l d ,  GT9. 

ASSAULT. 

§ 8d. Assault with Deadly Weapon. 
A "t)ricli"  hi^. n well defined meanjng. and w h n ~  thrown with force i l t  c lov  

mnge may constitute a deadly weapon as a matter of  lit^. S. r. Poi'!,. 530. 

jj 14b. Instructions on Defenses. 

The evidrl~ce i11 this cnse is held not to require the court. n-ithont ;I special 
prayer, to charge the 1:ln- of self-defense, defense of property or the riglit of 
the propricltor of $1 pnblic place to quell a disturbance t h e r r o ~ ~ .  A'. c. .Jfrcl;so~r, 
760. 
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ASSAULT-Contin ued. 

§ 14c. Instructions on  Less Degrees of t h e  Crime. 
Where the evidence tends to show an assault with a brick thrown a t  close 

range with force, it is not error for the court t a  limit the jury to a verdict 
of guilty of assault with a deadly weapon or not guilty, and to refuse to 
submit to the jury the question of defendant's guilt of simple assault. S. a. 
Perry,  530. 

Where the evidence tends to  show an assault with a knife, i t  is not error 
for the court to limit the jury to a verdict of guilty of assault with a deadly 
weapon or not guilty, and to refuse to submit to the jury the rlutsstioil of 
defendant's guilt of simple assault. Ib id .  

§ 15. Verdict and  Judgment. 
Assault on female sinopliciter is  punishable by fine of not more than fifty 

dollars o r  imprisonment not in excess of thirty clays, and verdict of guilty on 
warrant charging such assault will not support sentence a s  for general mis- 
demeanor notwithstanding amendment of warrant after verdict to charge that 
clefendant was male over 18 years old. S. 2;. Grimes, ;j23. 

ATTORNEY AND CLIER'T. 

3 6. Scope of Authority of Attorney. 
An attorney, perforce an attorney for a municipality, has no inherent or 

imputed power to  enter a consent judgment which abandons the claim of the 
client, or to make any other substantial compromise of his client's rights. 
Bath v. Norman, 502. 

AUTOMOBILES. 
§ 8e. Backing. 

Evidence that defendant's truck was "backed out with speed" from curb, 
and struck plaintiff's car  held sufficient on issue of negligence. PhilZips v. 
Nessmith, 173. 

§ 8i. Intersections. 

The statutory rule that  a vehicle approaching an intersection has the right 
of way over a vehicle approaching the intersection from its left applies when 
the  two vehicles approach or enter the intersection a t  approximately the 
same time, and a driver has no right to proceed on his way upon the assump- 
tion that the vehicle to  his left will stop in time to avoid collision if. in the 
exercise of reasonable prudence, he ascertains that the vehicle on his left 
has  already entered the intersection. G. S., 20-155. K c m e d y  v. Smith, 514. 

§ 8k. Legal Age and  Driving Without License. 

I t  is  negligence per se for one to  drive a motor vehicle without a license, 
G.  S., 20-7, or  for  the owner of a car or one having i t  under his control to 
permit a person under legal age to  operate same, G. S., 20-34, but such negli- 
gence must be the proximate cause of injury in order to be actionable. Hoke 
u. Greyhound C w p . ,  692. 

Fact of driver is under legal age must be proximate cause, and while youth- 
fulness of driver may be taken into consideration in determining whether 
driver exercised that  degree of care which would have been exercised by 
ordinarily prudent man under the circumstances, but mere negligence of youth- 
ful driver does not justify recovery against person permitting him to drive. 
Ibid. 
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AVTOJIOBILES-Cora tinzced. 

5 1%. Speed in  General. 

By provision of G. S., 20-141, speed in excess of that \rhich is reasonable 
and prudent under the circumstances when special hazards exist by reason 
of traffic, weather or high~vay conditions, is  unlawful no t~~i ths tand ing  that 
the speed may be less than the prima facie limits prescribed by the statute. 
Hoke  v. Greuhound Corp., 69'2. 

5 13. Right  Side of Road and  Passing Vehicles Traveling in Opposite 
Direction. 

The violation of G. S., 20-148, prescribing that vehicles traveling in opposite 
directions in passing each other on the highway should each Beep to i ts  right 
and give the other a t  least one-half of the main traveled portion of the 
roadway as  nearly as  posbible. is negligence per se and if the proximate canse 
of injury is actionable. TT-trllacc r .  Lollgcst, 161; Hoke c. G r e ~ h o u ~ d  Corp.. 
692. 

5 18b. Proximate Cause. 

Plaintiff in a civil action lins the burden of sho\ring that excessire qpeed. 
when relied iqml by him. was a proximate cause of injury. G. S., 20-141. 
Hoke  v. Grcyhourtd Cot p., 69'2. 

Plaintiff has burden of showing that driving under legal age  as proximate 
canse in orcler to be entitled to  recowr on this grouncl. Ihid. 

S I&. Contributory Negligence. 
TI7he11 diverse inferenceh ran be drawn from ericlence on issue of contribu- 

tory negligence, issue must he submitted to jury. Pl~iZlips r .  Yessnzil'h. 173. 
Eridence held not to establi5h contributory negligence a \  matter of lam in 

failing to wait until defendant's truck had cleared bridge before plaintiff 
entered thereon. Hobbs c. Urezcer, 146. 

a 18d. Concurring and Intervening Negligence. 

In  this action to recorer for  death of passenger in car. killed in collision 
between car  and bus, evidence of concurring negligence held sufficient. Hokc 
v. Greyhound Colp., 69'1. 

5 18g  (2). Evidence a s  t o  Speed. 

Highway patrolman canilot gire opinion as  to speed of rehicle based npon 
observation of tire mnrlib. T u ~ ~ d a l l  r.  Hhres Co.. G20. 

1811 (a) .  Nonsuit on  Issue of Negligence. 

E~idence  that, in meetiig each other on the highwag ~ r h i l e  traveling in 
opposite directions, the clrirer of defendant's truck  as not passing on hiq 
right side of the highway and did not give to  plaintiffs one-half the main 
traveled portion of the roacl\my a s  nearly as  possible, resulting in the collision. 
is 1rdd sufficient to be submitted to the jury on the question of negligence in 
the violation of G. S.. 20-148, and proximate cause. and this result is not 
affected by defendant's contention that the erideilce s h o ~ w d  that the right 
front of plaintiffs' truck and left front of defendant's trncli came into contapt, 
since even so the question of whether defendant's truck was on its left side 
of the  highway a t  the time of such impact would be for the jury. Wallace 
v. Longest, 161. 

Plaintiff's testimony that he was driving on the right side of the street 
with his lights burning. 11-hen defendant's truck, which had been parlied at 
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the curb. "backed out with speed" and hit plaintiff's car. is  held sufficient to 
carry the case to the jury on the issue of negligence. Phillips c. Sessmith.  
173. 

3 1 8 h  (3).  Sufficiency of Evidence and Nonsuit o n  Issue of Contributory 
Negligence. 

The "more than a scintilla" rule of evidence applies equally to the issues 
of negligence and contributory negligence, and if diverse inferences may 
reasonably be drawn from the evidence upon the issue of contributory negli- 
gence, some favorabIe to plaintiff and some favorable to defendant, the issue 
must be submitted to the jury. Phillips v. Sessmith ,  173. 

Testimony of the driver that in approaching an intersection he  saw the 
headlights of a vehicle approaching the intersection from his left, that  he 
proceeded 011 his  way assuming the other vehicle ~ ~ o u l d  stop, and that the 
front of his car struck the side of the other vehicle "full broadsided," is  held 
to  raise the issue of contributory negligence for the determination of the jury 
i n  the absence of evidence that  the other vehicle was traveling a t  excessive 
speed, since the evidence affords ground for the deduction that  the other 
vehicle had preceded plaintiff's car into the intersection. R e m e d y  v. Smith ,  
514. 

3 18i. Instructions-On Negligence i n  Permitting Person Under Age to 
Drive. 

Permitting one to drive under the legal age is  negligence per se, but is not 
actionable unless the fact of such age be the proximate cause or one of the 
proximate causes of injury, and while the youthfulness of the driver may he 
taken into consideration by the jury in  determining whether she exercised 
that degree of care which would have been exercised by a n  ordinarily prudent 
person under the circumstances, an additional charge to  the jury in response 
to  its request for clarification on the point, to the effect that  permitting a 
person under the legal age to drive is negligence per se, and that  defendant 
owner would then be liable if the jury should find from the greater weight of 
the evidence that  negligence on the part of the driver was the proximate 
cause or  one of the proximate causes of the injury, must be held for error. 
Hoke c. Greykound Corp., 692. 

§ 18j. Issues and  Verdict. 

Defendant's testimony n a s  to the effect that she was backing her truclr 
from the curb -where it  had k e n  parked, that her lights, front and rear, were 
burning, and that she was looking baclward the while, when her truclr struck 
plaintiff's car, and that after t h ~  impact she saw plaintiff turn on his lights. 
and that there was nothing to obstruct the view of either driver, but that she 
did not see plaintiff's car  before the collision. Plaintiff testified his lights 
were burning throughout. Held: I t  was error for the court to refuse to suh- 
mit the issue of contributory negligence. Phillips v. Xessmith,  173. 

§ 21. Part ies  Liable t o  Guest o r  Passenger. 
In  this action to recover for death of passenger in car. killed in collis$n 

between car and bus, eridence of concurring negligence held sufficient. Hokr 
w. Greyhound Corp., 692. 

5 22. Actions by Guests o r  Passengers. 

Where, in a n  action by a passenger in an automobile to recover for inju- 
ries sustained in collision with a truck, there is no evidence upon which con- 



838 ANALYTICAL INDEX. [226 

tributary negligence of the driver of the car can be imputed to the plaintiff, 
a peremptory instruction in plaintiff's favor upon the issue of contributory 
negligence i s  without error. Striokhlzd v. Smith, 517. 

8 24b. Agents and  Employees Within Meaning of Rule. 
Where the question of whether the relationship of master and servant 

exists between the driver of a truck and the lessee thereof depends upon the 
legal effect of the written lease agreement, the question is one of law. Wood 
v. Miller, 567. 

Relationship of master and servant held to exist between lessee and driver 
of truck under terms of written lease agreement. Ibid. 

§ 24e. Sufficiency of Evidence on  Issue of Respondeat Superior. 
Evidence that  the driver of the car involved in the accident had been seen 

by the witness working in his co-defendants' sandwich shop practically every 
day and that the car was owned by his co-defendants, o r  one of them, and 
license therefor issued in the name of one of them, is held insufficient to carry 
the case to  the jury on the issue of respondeat superior. Smith v.  Mnriakakis, 
100. 

The evidence tended to show that  defendant's drivers went to  ask aid of 
plaintiff's driver, ignored warning of plaintiff's driver a s  t o  fire hazard, and 
dropped match to gasoline-soaked floorboard of plaintiff's truck after lighting 
cigarette, resulting in burning of plaintiff's truck. Held: The negligent act 
was committed on premises over which defendant had no control, and the 
match was struck to light a cigarette for the personal use of defendant's 
employee, and therefore the act  was in no way connected with any business 
of defendant nor in furtherance thereof, and the evidence is  insufficient to be 
submitted to the jury on the issue of respondeat superior. Tomlinsolz v. 
Bharpe, 177. 

Testimony of a statement made by a partner to the effect that  the truck 
involved in the collision belonged to the partnership, that  the driver was an 
employee and had been on a trip to pull a taxi out of a ditch, together with 
a statement in the answers, introduml in evidence by plaintiffs, tha t  the truck 
involved in the accident belonged to defendant partners, is held sufficient to 
be submitted to the jury both on the question of employment and the question 
of whether the employee was acting in the scope of his employment. Toler 
v. Savage, 208. 

§ 30a. Dellnition of "Under t h e  Influence of Intoxicants." 
A person is  under the influence of intoxicating liquor or narcotic drugs, 

within the meaning and intent of G. S., 20-138, when he has drunk a sufficient 
quantity of intoxicating beverage or  taken a sufficient amount of narcotic 
drugs, to  cause him to lose the normal control of his bodily or mental faculties, 
o r  both, t o  such a n  extent that  there is an appreciable impairment of either 
o r  both of these faculties. S. v. Carroll, 237. 

8 30d. Prosecutions fo r  Drunken Driving. 
Refore the State is  entitled to  a conviction under G. S., 20-138, i t  must show 

beyond a reasonable doubt that the defendant was driving a motor vehicle 
on a public highway of this State while under the influence of intoxicating 
liquor or narcotic drugs. B. v. Carroll, 237. 

An instruction that a person is  under the influence of intoxicating liquor 
when "he has drunk a sufficient quantity of alcoholic liquor o r  beverage to  



affect, howerer slightly, his mind and his muscles, his mental and his physical 
faculties" is held for error. Ibid. 

I n  a prosecution for operating a motor rehicle while under the influence of 
intoxicants a charge that the burden is on the State to prove beyond reason- 
able doubt that  defendant while operating the vehicle was under the influence 
of a sufficient quantity of intoxicants to make him lose the normal control of 
his mental and physical faculties and cause those faculties to be "materially" 
impaired. i s  held not to constitute reversible error, although the use of 
"appreciably" impaired is preferable. S. a. Bozce?z, 601. 

I n  this prosecution for driving a motor vehicle while under the influence of 
intoxicants. an instruction that  the defendant was under the influence of 
intoxicants if he had drunk a sufficient amount to make him think or act 
differently than he would otherwise have done, regardless of the amount, 
and that  he was "under the influence" if his mind and muscles did not nor- 
mally co-ordinate or if he was abnormal in any degree from intoxicants. 
is held without error. S. 2;. Riggerstaff .  603. 

3 31a. Elenients of Offense of Failing t o  Stop After Accident. 

Where the driver of a car admits that he knew he had hit a man and did 
not stop or return to the scene, his own testimony discloses a violation of 
G .  S., 20-166 (c).  and his good faith in stopping 200 yards away from the 
accident and obtaining aid for the injured man before proceeding on his way 
to  his home is immaterial on the issue of guilt or innocence and the exclusion 
of testimony to this effect is  without error. 8. v. Brow~b, 681. 

G. S . .  20-166 ( c ) ,  requires the driver of a vehicle involved in an accident 
to stop at  the scene, and in the event the accident involves the injury of any 
person, it requires him to give his name, address. operator's license and the 
registration number of his vehicle, and to render reasonable assistance to the 
injured person. Ibid. 

BAILMENT. 
S 1. 3 a t u r e  and  Requisites. 

An agreement obligating the operator of a parking lot to permit parking a t  
any conreaient place in the lot constitutes a customer a mere licensee, while 
assignment of a designated place in the lot for designated period of time 
constitutei the agreement a lease, but a bailment is not created unless there 
is a delivery to and acceptance of possession of the automobile by the operator 
of the lot. giving him for the time sole and exclusive custody and control 
thereof. F ~ w i n a n  v. Sercice Co. ,  736. 

3 3. Receipt of Property. 

h printed receipt form, aclinowledging receipt of items listed on its reverse 
side, signed by defendant's agent, haring on its hack a typewritten list of 
articles followed by the ~vords "Con't on next page." and having the nevt 
printed page of the form filled out with model, serial and number of plaintiff'q 
bus, chaq<iq and engine, includes the hns engine in the list of articles receipted 
for. Bfcrurcrd a. Sober, IW., 392. 

7. Actions fo r  Conversion or  Fai lure to  Return P ~ ~ o p e r t y .  

Thib action was in~t i tuted by the owner of an automobile against the 
operator of a parking lot to recover for the theft of the car upon the theory 
of bailment. The uncontroverted evidence tended to show that the contract 
signed 117 1)laintiff obligated defendant to  permit the vehicle tendered by tlic 



holder of the stub to occupy parking space in the lot. that ordinarily the 
dr irer  parked and removed car herself, taking the lieys with her, but that on 
the occasion in question the driver left the vehicle a t  the gas pumps on the 
lot with the keys in the car, and that the car was taken by a person unknown. 
Held: The evidence being insufficient to show a contract of bailment. defend- 
ant 's motion for judgment as  of nonsuit was properly allowed. F~.ecma)z v. 
Service Co., 736. 

5 8. Actions for  Damage t o  Property. 

Evidence that  defendant signed receipt 13-hich included truck engine a s  
property received in good condition and that engine burned out in transpor- 
tation of truck under its own pover by defendant held sufficient t~ overrule 
nousuit. Barnard v. Sober, Inc., 392. 

BASTARDS. 

a 4. Warran t  and Indictment for  Fai lure t o  Suplmrt. 
Under G. S., 49-2, the neglect or refusal to support an illegitimate child 

must be willful, and i t  muit  be so charged in the var ran t  or bill of indict- 
ment. S. v. Norgun, 414. 

BETTERMENTS. 

7. Evidence and Burden of Proof. 
The purchaser of notes secured by a deed of trust ~ h o  seeks to recmer for 

impro~ements  placed upon the lands by him under an agreement by the trnstor 
to convey, has the burden of proof on the issue. C'm111 z-. Hutchin8. 6q2, 

BIGAJIY A S U  BIGAMOGS COHABITATION. 

3. Prosecution and Punishment. 
Conceding that in a prosecution for bigamous cohabitation, a- i11 a prosecii- 

tion for bigamy, the wife is competent to testify against the h u 4 ~ n d  to proye 
tlie fact of marriage, G. S., 8-.57, her testimony is limited to proof of tlie fact 
of marriage and any testimony by her as  to other incriminating fact<, wch a s  
te\timony tending to show that  they had not been divorced, is incon~petent. 
S. v. Betzrr, 216. 

111 a prosecution for bigamons cohabitation bawd upon a second marriage 
in another state, the State must prove by the evidence, beyond a reasonable 
doubt, each of the three essential elements of the offense: (1) Marriage of 
defendant to  a spouse still liring. ( 2 )  an unlawful contract of marriage in 
another state which would hare been punishable as  bigamous if contracted 
here, (3 )  cohabitation thereafter in this State with the party of the second 
marriage. G. S., 14-183. Ib id .  

In  a prosecution for  biganlous cohabitation based lipon a second marriage 
in another state, an admission by the State in reference to the second mar- 
riage that  the parties thereto were "lawfully married" presupposen that they 
mere capable of entering into a legal contract of marriage, and there bei~lg 
no con~petent evidence that the parties to the first marriage had not been 
di\-owed or the  marriage annulled, the evidence fails to establish the essential 
element of the offense that the second marriage in the other state ~ o u l d  be a 
bigamous contract of marriage if entered into in this State. G. S., 14-183. 
Ibid.  
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BILLS AND KOTES. 
§ 3. Consideration. 

As between parties, maker may show want of consideration. P e r r y  v. Trust 
Co., 667. 

§ 33. Competency and Relevancy of Evidence. 
As hetween the parties, the maker of negotiable notes under seal purport- 

ing on their face to be for "ralue received" is not precluded from showing 
that  their delivery was conditioned upon a contingency which had not been 
fulfilled or that they were given upon a condition which failed, o r  that  there 
was a failure of consideration. Perry  v. T r u s t  Co., 667. 

8 34. Sufficiency of Evidence. 

Although the burden is upon the maker who admits the execution and de- 
l i v e r ~  of notes to  establish his contention of non-liability, where testimony 
oEered by him. considered in the light most favorable to him, affords any 
competent evidence in support of his contention, he is  entitled to have the 
question submitted to the jury, and an instruction having the effect of a 
directed rerdict against him is error. P e r q t  0. T r u s t  GO.. 667. 

BOUNDARIES. 

§ 3c. Reversing Calls of Deed. 
Where the beginning corner is  not marked and is in dispute, i t  is permis- 

sible for the curveyor to  begin a t  the second corner when it is known or 
established and reverse the first call in  the deed in order to locate the begin- 
ning corner. Appellants' contention in this case that the second corner was 
neither 1;no~r.n nor established is untenable. Belhavew v .  Hodges,  485. 

5 5d. Declarations. 
Testimony of declarations of deceased owner of adjacent property as  to 

his corner is  incompetent n-hen he holds under junior deed ; but admission of 
such testimony held harmless in this case. B e l h a v e n  v .  Hodges,  485. 

5 5g. Evidence of Other Proceedings. 

Where plaintiffs' title a s  heirs a t  law is  admitted, leaving only the question 
of locating the boundaries for determination, the referee properly admits in 
evidence the record in the partition proceeding to show that  land in dispute 
was c a r ~ e d  out of the lands partitioned, some of which boundaries were co- 
incidental ~r.ith the boundaries to the locus ia quo claimed by plaintiffs. Clark 
v. Cagle. 230. 

§ 5h. Location o'f Corners of Contiguous Property. 

Ordinarily a corner or line called for i n  a junior deed will not be controlling 
in establishing a corner or line in a prior deed, if the corner o r  line can be 
ascertained from the description in the prior deed. B e l h a v e n  v. Hodges,  485. 

Declarations of deceased owner of adjacent property a s  to his corner is 
incompetent when he holds under junior deed, but admission of testimony of 
such declarations held harmless in view of other evidence. Ib id .  

§ 10. Sonsui t  and  Directed Verdict. 

In this reference to determine the location of the boundary lines of plain- 
tiffs' land i t  i s  held there was sufficient evidence to  support the referee's 
findings as  to the location of the boundaries, and the lower court properly 
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overruled defendants' exception to the refusal of the referee to grant their 
motion for judgment a s  of nonsuit. Clark v. Cagle, 230. 

In this processicming proceeding, plaintiff's evidence tending to establish 
the  dividing line a s  contended for by him, between his land and that of the 
defendants, is held sufficient to sustain the rerdict of the jury in plaintiff's 
favor. B e l h a v e n  v. Hodges ,  485. 

BROKERS. 

# 3. Creation, Existence and  Termination of Relationship. 

Death of principal revokes agency of broker. B u f f a l o e  v. Bat-ilea. 313. 

§ 11. Right  to Coinmissions Where Sale Is Kot Consummated. 
Agreement to pay commissions "when the deal is closed . . . out of the sale 

price" is  enforceable only upon consummation of sale. Jones v.  R e a l t y  Co., 
303. 

BURGLARY. 

# 6. Possession of Implements of  burglar^.. 

Although a Stillson wrench, a brace, drills of varying sizes, detonating caps, 
flashlight batteries, gloves, dynamite, bullets, a drill chuck key, and other 
like articles, are  articles having legitimate uses, the court will take judicial 
knowledge that they are. in combination, implements of housebreaking. S. 2; .  

BaZdwin,  295. 
The offense of being armed with any dangerour; weapon with intent to 

break and enter a dwelling or other building and commit a felony therein, 
and the offense of possessing, without lawful excuse, implements of house- 
breaking, are  separate and distinct offenses, G. S.. 14-55, the first requiring 
a presently existing intent to  break and enter, and the qecond mere possession, 
without lawful excuse, of implements of housebreaking, which infers no 
personal intent but rather the purpose for which the implements a re  kepr. 
Ib id .  

§ 11. Sufficiency of Evidence and  Nonsuit. 
Evidence he ld  insufficient to be submitted to jury on charge of attempt to 

commit burglary. S. v. Gibson. 194. 
Evidence tending to show that officers searched a car owned by defendant 

and to which defendant had the key, and found therein implements which. 
in combination, as  a matter of common knowledge, are implements of house- 
brealiing, is held sufficient to  overrule defendant's motion to nonsuit in n 
prosecution under G. S., 14-55. S. v. B a l d w i n ,  295. 

# 13b. Conviction of Different Degree of the Crime. 
When solicitor announces he  would not ask for verdict of more than bur- 

glary in second degree, verdict of guilty "as charged in bill of indictment," 
which charged burglary in first degree, must be set aside. S. v.  .Jordan, 16.;. 

Where upon the trial of defendant on an indictment charging burglaq in 
the first degree. the solicitor takes a nolle  proseq1~1' as to  the capital charge, 
but all the evidence shows that the dwelling was occupied, he ld:  there is no 
eridence of guilt of burglam in the second degree, and no charge remained 
in the bill of indictment to cupport such verdict. and defendant's motion to set 
aside the verdict should have been allowed. G. S.. 15-170, 1.5-171. S. c. 
lock lea^ 410. 
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CARRIERS. 
3 10. Injury in  Transitu. 

A printed receipt form acknowledging receipt of items listed on its reverse 
side, signed by defendant's agent, having on its back a typewritten list of 
articles followed by the words "Con't on next page," and having the next 
printed page of the form filled out with model and serial numbers of plain- 
tiff's bus, chassis and engine, includes the bus engine in the list of articles 
receipted for. Barnard v. Sober, Inc., 392. 

Evidence that carrier signed receipt for engine in "good shape" and that 
engine was burned out in transportation of truck under its own power held 
sufficient to overrule nonsuit. Ibid. 

$j 13. Relationship of Csarrier and Passenger. 

Ordinarily a passenger who has obtained a transfer and has safely alighted 
from one arban bus with the intent to  transfer to another is  not a passenger 
while traveling on the public street for the purpose of making the transfer, 
so a s  to impose upon the carrier the duty to protect him from the hazards of 
the  street. Patterson u. Pourer Co., 22. 

When a person attempting to transfer from one urban bus to another reaches 
the second bus a s  the driver shuts the door, knocks to  attract the driver's 
attention, but receives no recognition of his signal, the relationship of carrier 
and passenger is not resumed, since he had not entered the premises of the 
carrier, had done nothing to entitle the carrier to  demand the surrender of his 
transfer and the carrier had done nothing to indicate his acceptance a s  a 
passenger. Ibid. 

3 Zlc. Injuries i n  Boarding o r  Alighting. 
Nonsuit held proper in action to recover for injuries sustained while plain- 

tiff was transferring from one urban bus to  another, i t  appearing that  plaintiff 
reached second bus after door was closed, received no recognition from driver, 
and was injured a s  he followed moving bus into street. Patterson v. Power 
Co., 22. 

CLAIM AND DELIVERY. 

§ 14c. Sufficiency of Evidence a n d  Nonsuit. 

This action was instituted in replevin by a widow to recover possession of 
a n  automobile from her father-in-law. Plaintiff's evidence that  the car  had 
been purchased by her husband and that he had made a valid gift. inter uivoa 
of the care to  her is held sufficient to  overrule defendant's motions to nonsuit. 
James v. James, 399. 

3 14d. Instructions. 

Where. in action by son's widow who claimed car as  gift inter uiuos from 
her husband, title is in issue on conflicting evidence as  to  whether car w . 1 ~  
pu'rchased by son or  his father, instruction to answer issue in favor of widow 
if jury believed evidence relating to  gift, held error a s  inadvertently over- 
looking fact that  title was in issue. James v. James, 399. 

CLERKS OF COURT. 

§ 3. Jurisdiction of Clerk in  General. 

The jurisdiction of the clerk of the Superior Court is statutory and limited, 
and can be exercised only with strict observance of the statutes. Johnston 
County u. Ellis, 268. 
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CLERKS O F  COURT-Conti?zued. 

9 21. Jurisdiction t o  Render Default Judgments. 

Jurisdiction of clerk to render foreclosure of mortgage by default is  limited 
to cases where ownership of debt and amount due is ascertainable from 
verified pleading, and he has no jurisdiction where he must ascertain facts 
alinnde the pleadings. Johnston. County v. Ellis, 268. 

COMMON LAW. 

So much of the common law a s  has not been repealed or abrogated by 
statute is  in full force and effect in this State, G. S., 4-1; and since a t  com- 
mon law, causes of action for  wrongful injury, whether resulting in  death or  
not, did not survive the injured party, the survival of such actions i s  solely 
by r i r tue of statute. Hoke v. Greyhound Gorp., 332. 

COMPROMISE AND SETTLEMENT. 

§ 2. Operation and Effect of Agreements. 

I n  an action on a claim, defendants' assertion that the matter had been 
settled in a prior agreement between the parties, is a matter of defense, upon 
which defendants have the burden of proof. Lindsny v. Brawley, 468. 

CONSTITUTIONAL LAW. 

9 8a. Legislative Power i n  General. 

Our Constitution is a limitation and not a grant of legislative power, and 
all powers not withdrawn are  reserved to the people to  be exercised by their 
representatives. Airport Authoritu v. Jolinso%, 1. 

§ 8b. Legislative Powers i n  Regard t o  Municipal Corporation. 
Municipalities are  creatures of the Legislature, and the Legislature in i ts  

discretion may create quasi-municipal corporations to perform ancillary mu- 
nicipal functions, and grant to such corporations even greater powers than 
those absolutely necessary to perform the particular function, and give the 
municipality only such control over the corporation as  the Legislature may 
deem expedient. Airport Authority v. Johnson. 1. 

§ 11. Scope of Police Power i n  General. 
The general welfare is the prime objective of go~ernment  and the right of 

the people to the protection of the public health. morals, and s a f e t ~  is  the 
supreme law of the land, to which the right of prirate ownership of property 
must yield. Clinton. v. Ross, 682. 

5 l9b. Imprisonment for  Debt. 

Imprisonment of the husband for failure to  pay a simple judgment for debt 
due the wife under a separation agreement not adopted a s  a n  order of court 
riolates &4rt. I, See. 16, of the Constitution. Stanlcl/ v. Stanley, 129. 

§ 20b. Dye Process in General. 

Whether service of process on a foreign corporation by service on the 
Secretary of State, G .  S.. 55-38, is valid depends upon whether the corporation 
was engaged in business actirities in this State a t  the time the cause of action 
arose, which is a question of due process of law under the Federal Constitu- 
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tion to be determined in harmony with the decisions of the Supreme Court of 
the United States. Harrison v. C o r k y ,  184. 

§ 35. Right  of Accused Not t o  Incriminate Self. 
The introduction in evidence of incriminating papers taken from the defend- 

an t  a t  the time of his arrest does not infringe the constitutional guarantee 
against self-incrimination, Art. I, sec. 2, and in the instant case defendant 
went upon the stand and thus waived such right. 8. v. Shoup, 69. 

CONTEMPT O F  COURT. 

§ 2b. Willful Disobedience of Court Order. 
Contempt proceedings will not lie to enforce provision of separation agree- 

ment to  pay subsistence to  wife, when agreement. though referred to in later 
divorce action, ,is never made an order of court. Stanley  v. Stanley ,  129. 

An order of the court awarding custody of minor children in habeas corpus 
proceedings, even though based upon consent of the parents, is not a mere 
affirmation of a civil contract, and perforce the court has  jurisdiction to 
enforce such order by attachment for  contempt. In re  Biggers, 647. 

CONTRACTS. 
5. Consideration. 
At common law, which still obtains in this jurisdiction, instruments under 

seal a re  generally held to  be good a s  against a plea by one of the parties 
of no consideration, because the seal imports consideration or  renders i t  
unnecessary. Coleman v. Whisnan t ,  258. 

Seal and mutual contractual recitations held sufficient consideration to sup- 
port contract for use of patent rights. Ibid. 

Consideration in the law of contracts is  some benefit or advantage to the 
promisor, or some loss or detriment to the promisee. A mere promise, with- 
out more. lacks consideration and is unenforceable. Stonestreet  v. Oi l  Co., 
261. 

§ 8. General Rules of Construction. 
It is a well settled principle of law in the interpretation of contracts thqt 

in determining the meaning and effect of the terms of a contract, where its 
nature and intent a r e  not clear, the constnxtion placed upon the contract 
by the parties themselves will usually be adopted by the Court. S m i t h  u. 
Paper Co., 46. 

If there be no dispute in respect of the terms of a contract, and they are  
plain and unambiguous, there is  no room for construction. The contract is 
to he interpreted a s  written. Jones 9. Realt?/ Co.. 303. 

If  the words employed in a contract are  capable of more than one meaning, 
the meaning t o  be given i s  that  which i t  is apparent the parties intended them 
to have, and the practical interpretation of the agreement by the parties ant? 
litern motarn will control. Ibid.  

d n  ambiguity in a written contract is to be inclined against the party who 
prepared the writing. Ibid. 

Where a second contract dealing with the same subject matter does not 
constitute a rescission of the first the two instruments must be read and con- 
strued together in determining the intent of the parties and in ascertaining 
to what extent the second contract modifies the first. Bank v. Supply  Co., 416. 
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The intent of a contract is perforce the mutual intent of the parties, and 
therefore where the instrument must be construed to ascertain its intent a 
unilateral purpose will not be given effect in derogation of a mutual intent 
inferable from the instrument. Ibid. 

I n  determining the intent of the parties to a contract i t  will not be assumed 
that  one of them has acted unreasonably or  inequitably when a contrary 
inference is permissible. Ibid. 

Acts of the parties indicating the manner in which they themselves con- 
strued the contract will be given primary consideration by the courts. Ibid. 

Where the language of a contract is clear and unambiguous. effect must be 
giren to its terms, and the court under the guise of construction, cannot delete 
any provision or insert any provision which is not written into the contract 
in  fact or by implication of law. I i~der~ tn i t y  Co.  v. Hood, 706. 

§ 10. Time of Performance. 

The general rule is to the effect that  the use of such words as  "~vhen," 
"after," "as soon as," and the like, gives clear indication that a promise is not 
to be ptrformed except upon the happening of stated event, and i t  can malie 
no differeuce whether the event be called a contingency or the time of per- 
formance, since in neither case maF performance be exacted nnless o r  until 
the event transpires. Jones v. ReaZtg Co., 303. 

§ 13. Rescission or Abandonment by Agreement. 

Where the qnestion of whether a second contract dealing with the same 
subject matter rescinds or  abrogates a prior contract between the parties de- 
pends colely npon the legal effect of the latter instrument the question is one 
of law for the court. Rank v. Supply Co., 416. 

A prior contract is  not abrogated by a second contract between the parties 
dealing with the same subject matter unless the second contract is so comprc- 
hensive and complete a s  to  raise the legal inference of substitution or  unless 
t h e  second contract presents such inconsistencies that the two cannot in any 
respect stand together o r  unless the intent of rescission or substitution clearly 
appears  Ibid. 

I n  ascertaining whether the parties intend that  a second contract abrogate 
a prior contract dealing with the same subject matter the circumstances sur- 
rounding the execution of the contracts. the relationship of the parties and 
the objectires to be accomplished should be considered when not in conflict 
with the written instruments. Ibid. 

Contract relating to agreement of close corporation to buy shares of stock 
from estate of officer-stockholder upon his death held not rescinded by second 
contract under which corporation acquired a number of the shares in return 
for cancellation of judgment against officer-stockholder. Ibid. 

§ 17. Substantial Performance. 
Close corporation and a corporate officer owning majority of stock made 

agreement for the purchase of his stock from his estate upon his death. 
Thereafter, the corporation by subsequent agreement acquired a number of 
the shares from the officer-stockholder. The stock remaining in his possession 
was less than a majority of the stock. Held: Upon his death, the tender by 
his personal representative of the remaining stock constituted substantial 
performance, since acquisition of a majority of the stoclr was not the sole 
o r  prime motivation, but under the circumstances preventing the stock from 
frilling into the h ;~nds  of n stranger wac: of major consideration. Raul, 2.. 

A ' i ~ p p l ! ~  CO., 416. 
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COSTRACTS-Con tinu ed. 

$j 18. Waiver of Breach. 

A party who by his own act prevents complete performance of a contract 
by the other party may not take advantage of his own act and insist upon 
complete performance when the other party has tendered the substantial per- 
formance remaining in his power. Bank v. Supply Co., 416. 

3 22. Competency and Relevancy of Evidence. 
Ordinarily, evidence of all the facts and circumstances surrounding the 

parties a t  the time of the malting of a contract, which are  necessary to be 
knonm to properly understand their conduct and motives or to weigh the 
reasonableness of their contentions, is relevant and admissible. XcCorkle v. 
Beatty, 338. 

§ 23. Sufficiency of Evidence and  Nonsuit. 
In  this action attacking contract for want of consideration, seal and mutlml 

contractual recitations held to justify nonsuit in absence of competent evidence 
by plaintiff that  seal was not intended and that plaintiff failed to receive 
consideration recited. CoTernan v. TVlzisnant. 2.58. 

Plaintiff leased and optioned certain lands to defendant. Thereafter the 
parties had a well dug on the property under a written agreement that  each 
should pay one-half the cost, and each satisfied this agreement. Defendant 
later exercised the option. Plaintiff instituted this action to recover the one- 
half cost of digging the well borne by him, alleging that a t  the time of exe- 
cuting the written agreement defendant rerbally agreed to so reimburse him 
in the event defendant exercised the option. Plaintiff testified on cross- 
examination that while the well was being dug. defendant's representatire 
came t o  the premises and promlsed plaintiff to reimburse him if the option 
mere exercised. Held: Upon plaintiff's testimony the agreement to reimburse 
was a mere naked promise, unsupported by consideration, and defendant's 
motion for judgment a s  of nonsuit should hare been allowed. Sto?iestrett v. 
Oil  Co., 261. 

gj 25a. Measure of Damages for  Breach of Contract i n  General. 
Only those damages may be awarded for a breach of contract which are  

within the reasonable contemplation of the parties as  a natural and probable 
consequence of the breach and which are, therefore, foreseeable. Price v. 
Goodman, 223. 

I n  this action for breach of warranty in sale of personalty, special damages 
were sufficiently alleged. TValston v. Wkitley d Co.. 337. 

CORPORATIOSS. 

a 13. Purchase of Ow11 Stock by Corporation. 
Second agreement relating to purchase of part of the stock held by officer- 

~tockholder held not to rescind prior agreement by clobe corporation to pur- 
chase all of his stock from his estate up011 his death. Bunk v. Sfcpplu Co., 416. 

COSTS. 
a 6. Amount and Assessment. 

After decision of the Supreme Court modifying and affirming a judgment of 
the Superior Court on appeal from the referee. allonnnces constituting items 
of coctc may be adjlldged as provided by G .  S.. 6-7. C'lnrk v. Cagle, 230. 



COUNTIES. 
# lo. County Budgets. 

The Board of County Commissioners may amend or clarify their records to 
malie them speak the truth in order to  list separately t a s  l e ~ i e s  for general 
and special purposes as  required by G. S., 153-114, and while this power exists 
only to  make bona  p d e  corrections, nothing else appearing, resolutions amenil- 
ing the records will be assumed to be what they purport to be, and not 
original a c t i o l ~ ~ .  R. R. li. D u p l i n  C o u n t y .  719. 

# 14. Purchase of Land by County. 
The owner of land conveyed it to ar, individual who gave a purchase money 

deed of trust and sold the equity of redemption to the county subject to the 
debt. The entire transactiou was for the purpose of avoiding constitutional 
prohibition against incurrance of debt by the county. He7d: The county is 
not entitled to reform the instruments so as  to  acquire the property free from 
encumbrance and thereby retain the benefits of the very transaction attackcd 
by it. I n r .  Co.  v. Glcilford C o z ~ n t l j ,  441. 

# 18. Authority to  Contract. 
d tranwc*tiol~ hy nhich a co~mty seeks to obtain title to property anil 

assume the del)r for the purchase price in contravention of coastitntional and 
stiitl~tory prohibitions is void. I n s .  Co. v. CrrciZford C o u n t u ,  441. 

A county is subject to the general rule that where i t  has no capacity to do 
a colitemplated act i t  ic ~ ~ i t h o u t  pomer to  appoint nn agent for that purpose. 
I b i d .  

# 21. Ratification of Contracts and Estoppel. 

A transaction by which a county becks to  obtain title to property and 
awnme t h ~  debt for the pnrchase price ill contravention of con'stitntional and 
stntutory prohibitions is void, and since the county is without power or capac- 
ity to execute the transaction it is also incapable of ratifying it. I n s .  Co. T. 
Gi t I ford  C o u w t ~ j .  441. 

# 22. Validity and Attack of Contracts. 

In its businew transactions a county is held to the same rules of equitable 
dealing that apply to all persons, natural or corporate, in so f a r  as  this may 
be done while respecting itf municipal character and the lan-s regulating its 
bnsiness and commercial transactions. I m .  Go. v. Gqcilford C O Z L I I ~ ? ~ ,  441. 

C'onnty mag not attack agreement and seeli reformation thereof for frand 
and ;it the same time seek to retain the benefits. I b i d .  

# 23. Rights of Parties r n d e r  Ultra Vires Contract. 
The rule that  a county is not required to  restore the s t a t u s  q u o  or compen- 

sate for benefits received under a void contract where to do so would be tanta- 
mount to  annulling constit~itional or statutory prohibitions, has no application 
where the county obtains nothing imder the void transaction. 117s. Co. v. 
G u i l f o r d  C o u n t y ,  441. 

COURTS. 
5 2. Jurisdiction in  General. 

The final judgment or decree is the end for which jurisdiction ic exercised, 
and courts will seeli to maintain control over their jnclgments and processec 
in order to make them efficacious. In  re D e F o r d ,  189. 

Courts have no extraterritorial jurisdiction and will not adjudicate whci~ 
they cannot enforce the ndjnclication, and therefore a court will not enter a 
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decree the rery terms of which mill divest it  of jnrisdiction or vest the losing 
litigant with power to defeat the jurisdiction. Ibid. 

The court is without power to  entertain within the frame of a pending 
action. TT-ithout amendment or substitution, a new and independent cause nf 
action nnrelated in any manner to that to which its jurisdiction has attached. 
Joh?istou Comtg v. Ellis, 26s. 

4b. Appeals to Superior Court from Municipal Courts. 
Whether the Superior Court, in sustaining exceptions relating solely to thc 

issue of damages on defendant's appeal from the Municipal Court, should 
limit the new trial to the issue of damages, rests solely in the discretion of 
that court, and the Supreme Court, on further appeal, will not entertain plain- 
tiff's request that  the new trial be so limited. Starnes v. Tuson, 395. 

4d. Appellate Jurisdiction of Superior Court on Appeal from Justice 
of Peace. 

.Jurisdiction of Superior Court on appeal from justice of the peace in sum- 
mary ejectment is deriratire. Howel2 ?I. Branson. 264. 

3 12. Jurisdiction of State and Federal Courts: Conflict of Laws. 
An action to recover for failure to transmit an interstate message is  gov- 

erned by the Federal decisions, and plaintiff may not recover damages for 
mental angnish. or punitire damages. or any state statutory penalty. W a r d  
c. Te7. Co.. 175. 

Whether service of process on a foreign corporation by service on Secretary 
of State. G. S., 5.5-38. is valid depends upon whether the corporation ~ r z s  
engaged in business ac t i~ i t i es  in this State a t  the time the cause of action 
arose, which is a question of due process of law under the Federal Constitw 
tion to he determined in harmony with the decisions of the Supreme Court 
of the United States. Harrison v. Uorleg, 184. 

14. Application of Laws of Other States: Conflict of Laws. 
Action on contract consumn~ated in another state is governed by itc l a m .  

Prkp  2 j .  Goodman, 223. 
CRIMINAL LAW. 

5 lb .  Intent. 
Intent i< a mental attitude which seldom may be proven by direct evidence. 

but must ordinarily be proven by circumstances from which i t  may be inferred. 
S. v. Petru. 78. 

5a. Mental Capacity in General. 
The tect of mental responsibility for crime is not low mentality but the 

capacity to clistinguisb between right and wrong. 8. u. Matthews. &39 

3 8. Parties and Offenses-Principals. 
Where there is plenary evidence that  the defendants acted in concert in thc 

commis~ion of the offensas charged. each is equally guilty. 6. v. Gibsou. 191. 
Bider- a ~ i d  abettors who awist in the perpetration of a crime a re  principal+. 

S. v. Johnson.  671: S. c .  R r n ~ t l i ,  738. 

1%. Jurisdiction in General. 
A valitl warrant or indictment is an  esaentinl of jr~risdiction. A'. ?:. ~ I O I ~ ~ ~ I I .  

414. 
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# 14. Appeals from Inferior Court to Superior Court. 

Appeal from sentence entered on plea of guilty in recorder's court presents 
only questions of law, and Superior Court is without authority to increase 
punishment. 8. 2;. Beasley, 577. 

# 17c. Plea of Nolo Contendere. 

The court may impose sentence upon a plea of ~ m l o  contendere as  upon a 
plea of guilty, and defendant's contention that the court could not pronounce 
judgment upon such plea without first determining his guilt or iunocence is 
without merit. S. u. Ayers, 579. 

Defendant's plea of no10 contendere establishes his guilt for the purpose of 
punishment, and the fact that the evidence offered by the solicitor a t  the 
request of the court to  inform the court of the nature of the offense and to 
enable the court to  fix punishment, is insufficient to establish any crime, does 
not entitle defendant to  his discharge, the guilt of accused not being a t  issue. 
S. v. Beasley, 580. 

# 19. Time of Entering and Necessity for Plea of Former Jeopardy. 

Where the indictments contain two separate charges and the State takes a 
voluntary nonsuit upon the first count, defendant's contention that  the nonsuit 
established his innocence of acts charged under that count which also con- 
stituted essential elementf of the offense charged in the second count, must 
he presented by a plea of former jeopardy or former acquittal. and not by 
motion for judgment as  of nonsuit. G. S., 15-173. and the failure of a plea of 
former jeopardy amounts to a waiver of his rights in the premises. S. e. 
Baldtoin, 295. 

§ ZQ. Attachment of Jeopardy. 

S o  question of double jeopardy is presented by the repeated in'\-estigation 
by the grand jury under bills of indictment, eren though there be an identity 
of persons and description of offenses in the hills. S. c. Lewis, 249. 

# 22. Former Jeopardy-Mistrials and New Trials. 
Where on appeal from a 'c-erdict of guilty of burglary in the second degree, 

it  i s  determined that defendant's motion to set aside the verdict fhould hare 
been allowed for want of evidence of defendant's guilt of second degrce 
burglary and want of charge of second degree burglary in the indictment, 
upon the new trial ordered, defendant may be tried upon the original bill of 
burglary in  the first degrce, or upon an indictn~ent charging breaking and 
entering otherwise than bnrglariously, with intent to commit a felony c r  
other infamous crime therein. G. S., 14-54. 6. c. Loclilea~, 410. 

# 23. Former Jeopardy-Prosecutions Under Yoicl Warrants or Indict- 
ments. 

Proceedings had upon an indictment which is fatally defective do not con- 
ftitute jeopardy and do not preclude subsequent trial of defendants upou 
proper bills. S. v. Joknso??, 266: 8. 2. -Uoyga~l, 414. 

§ 27. Judicial Kotice. 
Court will take judicial knon-ledge that  certain article*. in combination, are 

implements of housebreaking. S. c,  Baldzc'iu, 296. 
The court mill take judicial notice of the size and location of a ~lllinicipality 

of the State. S. v. Bowelz. 601. 



3 29e. Evidence of Intent  and  Motive. 
I t  i6 competent for the State to show motive for the commission of the crime 

charged although motive does not constitute an element of the crime. S. 2;. 

King, 241. 

3 30. Evidence and Pleadings a t  Former Trial o r  Proceedings. 
Solicitor may cross-examine defendant relative to his allegations in com- 

plaint in prior civil action when purpose is  not to establish truth of allega- 
tions. bnt to impeach defendant by showing he had made two false, conflicting 
statementf. S .  v.  XcXair ,  462. 

3 31c. Expert and  Opinion Evidence-Sanity and  Mental Capacity. 
,4 witnecs v h o  has observed defendant, and has had reasonable opportunity 

of forming an opinion satisfactory to himself, may give his opinion a s  t o  the 
sanity of the defendant or his ability to understand the difference between 
right and wrong, though he may not invade the province of the jury by testify- 
ing as  to his opinion as  to defendant's mental capacity to commit a particular 
crime. G .  I.. J fa t the~cs ,  639. 

3 31e. Expert and Opinion Evidence-Footprints. 

Eridence that footprints a t  the scene of the crime mere made by shoes o\rntkd 
by defendnnt and led to defendant's tobacco barn and thence to  defendant's 
home. i. competent. S .  u. Walker ,  458. 

3 33. Confessions. 

The finding of the court that the ccmfessions offered in evidence were volnn- 
tary will not be disturbed on appeal when the finding is supported by evidence. 
S. 2;. Rcmet t .  82. 

Unless challenged, the voluntariness of a confession will be talien for 
granted. I b i d .  

The fact that defendants were under arrest and in the presence of a nnm- 
ber of officers a t  the time of making confessions does not in itself render the 
confessionf incompetent for lack of vduntariness. I b i d .  

34c. Adn~issions of Counsel. 

The fact that counsel for defendant in arguing the case to the jury ad- 
mitted that defendant had killed deceased with a deadly weapon is not surh 
a n  admi-ion on the part of the defendant a s  will relieve the State of the 
burden of proring that essential fact. 8. v. Ellison, 628. 

3 34d. Fl ight  and  Acts t o  Avoid Being Traced. 

Evidence that after the crime was committed defendant left the bus before 
reaching the station in a city prior to  the city called for on his ticket, awl 
registered a t  a hotel under an assumed name held competent as  an incrimini~t- 
ing circnmstance in the nature of an admission as  tending to show motive to 
cover up identity and amid  being traced. R. v. Shozlp, 69. 

a 34g. Acts and  Declarations of Co-conspirators. 
Conrer*ntions between several conspirators in furtherance of the commou 

purpoce i.: competent againct another conspirator even though he was not 
present. R. v.  R e t ~ w t t ,  82. 
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5 3%. Clothes and Effects. 

I n  this prosecution for assault with intent to commit rape, the blouse offered 
in evidence held competent for the purpose of corroborating the testimony of 
witnesses a s  to  tears about the shoulder, and inconsistencies in the testimony 
of prosecutrix on the question of whether the blouse mas in the same condi- 
tion a t  the trial a s  it  was immediately after the assault affects only the 
question of credibility. S. a. Petry, 78. 

§ 40a. Character Evidence of Defendant in  General. 
Where a defendant lives within six or seven miles of a town and frequently 

visits the municipality, a witness may properly testify as  to  his general repu- 
tation "around in" in the town community, the phrase being sufficient to 
include the surrounding rural region. S. v. Bozcen, 601. 

9 40d. Competency of Evidence of Defendant's Bad Character. 
Where defendant introduces evidence of good character the State is author- 

ized to introduce evidence of defendant's bad character, but it  is reversible 
error to permit the State by cross-examination or otherwise to  offer evidence 
a s  to  particular acts of misconduct. 8. v. Eobinson, 95. 

§ 41d. Competency of Husband o r  Wife t o  Testify Against Spouse. 
Conceding that  in a prosecution for bigamous cohabitation, as  in a prosecu- 

tion for  bigamy, the wife is competent to  testify against the husband to prove 
the fact of marriage, G. S., 8-57, her testimony is limited to  proof of the fact 
of marriage and any testimony by her as  to other incriminating facts, such :+s 
testimony tending to show that they had not been divorced, is incompetent. 
S. v. Setxer, 216. 

9 41e. Credibility of Witnesses i n  General. 

Inconsistency in the testimony of a witness goes only to its credibility and 
not to  its competency. S. v. Petry, 78. 

In  this prosecution for assault with intent to commit rape, the blouse offered 
in evidence held competent for the purpose of corroborating the testimony of 
witnesses a s  t o  tears about the shoulder, and inconsistencies in the testimony 
of prosecutrix on the question of whether the blouse Tvas in the same condition 
a t  the trial a s  i t  was immediately after the assault affects only the question 
of credibility. Ibid. 

5 42b. Direct Examination of Witnesses. 

It is within the discretion of the trial judge whether or not counsel shall he 
permitted to  ask leading questions. The exercise of such discretion, in the 
absence of a n  abuse thereof, will not be reviewed on appeal. 8. u. B e a t t ~ ,  765. 

§ 42c. Cross-Examination of Witnesses. 

While cross-examination may be pursued a s  a matter of right so long as  it  
relates to  facts in issue or relevant facts which were the subject of the exami- 
nation-in-chief, cross-examination for the purpose of determining the interest 
or bias of the witness or to impeach credibility, rests in the discreton of the 
trial court, and the limiting of the cross-examination in the exercise of such 
discretion is not reviewable. AS. v. Stone, 97. 

I n  cross-examining a witness for  the State, defendant is  not entitled to 
ask a question which assumes facts which are  not established or admitted. 
S. v. Hewing, 213. 
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C R I M I N A L  LAW--Contiizued. 

§ 4%. Competency of Evidence to Corroborate Witness. 
Where incriminating testimony of a has been attacked by cross- 

examination to impeach the witness' credibility, testimony by officers of simi- 
lar, consistent statements made by the witness is  competent for the purpose 
of corroborating the witness. 8. v. B e w ~ e t t ,  82. 

Inconsistencies in evidence introduced to corroborate a witness does not 
render such evidence incompetent, but only affects its credibility. S. v. Petry, 
78; 8. v. Walker, 458. 

5 42e. Evidence Competent to Impeach or Discredit Witness. 
Sdmission of entire news articles, without proper correlation for  purpose 

of peaching witness, held error. S. v. Gard?zcr, 310. 
Solicitor may cross-examine defendant relative to  his allegations in com- 

plaint in  prior civil action when purpose is not to  establish t ruth of allega- 
tions, but to  impeach defendant by showing he had made two false, conflicting 
statements. S. v. McWair, 462. 

§ 48c. Evidence Competent for Restricted Purpose. 
Where there is  no request to  limit the scope of evidence competent for the 

purpose of corroboration, the evidence is competent for  general purposes. 
Rule 21. S.  v. Petru, 78; 8. v. Walker, 438. 

§ 50d. Expression of Opinion by Court During Progress of Trial. 
I n  sustaining the State's objection to further cross-examination of a witness 

for  the purpose of impeaching her credibility the court remarked that  the 
witness is a n  elderly lady suffering from high blood pressure, that  the court 
was of the opinion she had answered the interrogations sufficiently, and that 
the witness said she ha& tried to  tell the truth and did not recall all the 
particulars of the evidence giren by her in the former trial. Held: The re- 
mark was not. and could not have been understood by the jury, a s  a n  expres- 
sion of opinion by the court as  to the truthfulness of the witness, but was 
solely to  suggest t o  counsel that  her answers to his question were complete, 
in the discharge of the court's right and duty to control the cross-examination. 
G. S., 1-180. S. c. Stone, 97. 

S e w  trial awarded for  remarks of court impeaching credibility of witness 
and intimating that  fact had not been established. S. v. Owenby, 521. 

8 50e (3).  Irregularities or Misconduct of Mcers Having Onstody of 
Jury. 

The fact that  the officer having the jury in custody in conducting it to the 
courthouse lawn to view a matexial exhibit was also a witness for the State, 
is  not sufficient, standing alone, to  justify a nevi trial in  the absence of evi- 
dence of some fact o r  circumstance tending to show misconduct on the part 
of the officer o r  the jury, but such practice is not approved. 8. v. Taylor, 286. 

§ 500 (4) .  Permitting Jury to Visit Exhibits or Scene of Crime. 
Held: The automobile was an exhibit material to  the State's case, and the 

court's action in permitting the jury to retire to the courtyard in custody of 
a deputy sheriff to examine the automobile, is not held for  error, there being 
no suggestion of misconduct on the part of the officer or the jury and it not 
appearing that the judge or the defendant was absent a t  the time. S. v. 
Taulor, 286. 
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CRIJIISAL LAW-Continued. 

3 51. Province of Court and Jury in Respect to Evidence. 
The legal snfficiency of evidence to  go to the jury is for the court ; i ts  credi- 

bility, weight and significance a re  for the jury, upon appropriate instruction 
by the court respecting the degree, or intensity of proof required to conrict. 
S. v. Gardner, 310. 

9 5%. Nonsuit. 
Testimony by a witness for  the State that  defendant made a declaration of 

innocence does not entitle defendant to  judgment a s  of nonsuit, since sue11 
self-serving declaration does not rebut a n r  proof by the State. Such case i- 
distinguishable from instances in which the State by positive evidence estab- 
lishes a complete defense, o r  in which the State's evidence is entirely negative 
and defendant's eridence, without being in conflict therewith, explains away 
such negatire evidence. G. S., 15-173. S. v. Baldwin, 295. 

Where the indictments contain two separate charges and the State takes a 
voluntary nonsuit upon the first count, defendant's contention that the nonsnit 
established his innocence of acts charged under that count which also consti- 
tuted essential elements of the offense charged in the second count, must be 
presented by a plea of former jeopardy or former acquittal, and not by motion 
for jud,gnent as  of nonsuit, G. S., 15-173, and the failure of a plea of former 
jeopardy amounts to a waiver of his rights in the premises. Ibid.  

To present the question of the sufficiency of the evidence upon appcal, n 
motion to nonsuit should be  made a t  the close of the State's evidence. and 
exception noted upun its denial, and if defendant introduces evidence t11t~ 
motion should he renewed a t  the close of all the evidence, and if again orer- 
ruled another exception should be noted, in which event the assignment of 
error should be based upon the second exception. G. S., 15-173. S. c. Pew!/.  
530. 

Demurrer to evidence presents sufficiency of evidence to carry case to jnrx. 
considering evidence in light most favorable to State, and trial court may not 
pass on weight of eridence or credibility of witnesses. S. v. J O ~ I I J O I I ,  671. 

Failure to  demur to the evidence, G. S., 15-173, concedes its sufficiency to 
sustain the charge. S. v. Jackson, 760. 

§ 53b. Instructions on Burden of Proof and Presumptions. 
The failure of the court to charge the jury as  to the degree of circumstantial 

proof reqnirecl to convict is  not held for error in this case, the charge that 
the jury should be satisfied from the evidence beyond a reasonable doubt of 
defendant's guilt in order t o  justify conviction being sufficient on the degree 
of proof required. G. S., 1-lSO. Is. c. Shozip, 69. 

In  this prosecution for assault with intent to commit rape the charge of 
the court is hcld to have correctly placed the burden on the State to prove 
each of the essential elements of the' offense beyond a reasonable doubt, and 
tlrfendant's exception thereto is untenable. S. v. Petry,  75. 

Court is not required to charge upon presumption of innocence. 8. 2;. Perry.  
530. 

a 53d. Statement of Evidence and Explanation of Law Arising Thereon. 
Where the court aptly i n ~ t r u c t s  the jury that the jury is to take its recollec- 

tion of the- evidence and not the court's, the court is  not reqnired to again 
warn the jury on this aspect in recapitulating the evidence in the absence of 
:I request so to do. A. 7.. R ~ g g r ~ a t n f f ,  603. 
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CRIMINAL LAW-Co~ttinued. 

An instruction which states the evidence and explains the law arising thereon 
under the form of contentions is  sufficient and correct when the evidence is 
simple and direct and without equivocation and complication. G. S., 1-180. 
S. 6. Thompson, 651. 

Recapitulation of all the evidence is  not required by G. S., 1-180, i t  being 
sufficient if the charge applies the law to the evidence and gires the position 
taken by the parties as  to the essential featnres of the case. Ibid. 

3 53f. Expression of Opinion on Evidence. 
The court stated the State's evidence a s  to  the date of birth of prosecutrix 

and continued "so in the year 1944 she was something over 14 years of age 
in the month of September, a t  which time she testified . . ." Held: I n  using 
the ad\-erb "so" the court simply stated the mathematical effect of the State's 
eridence, and read contextually the charge contains no statement of opinion 
a s  to whether any fact was fully or sufficiently proven. S. v. Bulltns, 142. 

Instruction erroneously stating that  defendant admitted intentional killing 
TT-it11 deadly weapon, when defendant admitted only that  he shot deceased, held 
for error notwithstanding plenary evidence by State that shot caused fatal  
injury, since credibility of State's evidence v a s  for jury. S. v. Ellison, 628. 

I n  this prosecution for rape defendant pleaded insanity and alibi. One of 
defendant's witnesses stated he ~ ~ o u l d  not go so f a r  as  to  say defendant did 
not know right from Trong. The State's evidence included testimony of prose- 
cutrix, an alleged confession and testimony of officers in respect thereto, and 
the court stated the State's contentions a t  length. The jury having failed to  
reach a rerdict, the court recalled them and instructed them that the evidence 
was "rather clear" and that i t  should reach a verdict if possible. The jury 
qhortly thereafter returned a verdict of guilty of the capital crime. Held: 
Under the circumstances the expression that the evidence n-as "rather clear" 
must have been understood to have referred to  the State's witnesses and not 
to defendant's, and must be held for  error as  an expression of opinion by the 
court upon the weight of the evidence. 8. v. Befzton, 745. 

The court is precluded from expressing an opinion upon the weight or 
credibility of the eridence either directly or indirectly by manner, form of 
expression, or method of arraying and presenting the evidence which is calcu- 
lated to influence the jury, or by the general tone and tenor of the trial. Ibid. 

Where defendant pleads insanity and alibi. the repeated use of the phrase 
in the charge "responsible for his crime" invades the province of the jury, 
since under the plea of alibi i t  is for the jury to determine whether the crime 
vr-as committed by defendant. Ibid. 

A charge that  ". . . and the State contends that the evidence in the case" 
is wfficient to establish guilt beyond a reasonable doubt and that  upon the 
te<timonr of the main witness for the State "and other eridence which cor- 
roborate< this testimony" the jury should return a rerdict of guilty, will not 
be held for error as  an expression of opinion that the other evidence" did 
corroborate the witness since it  is clear that  both phrases related to the state- 
ment of contentioni of the State. 8. v. Mch7nigRt, 766. 

53i. Charge on Credibility of Defendant as Witness. 

A charge that  the jnrg ~ h o u l d  considrr the testimony of defendant in the 
light of hi< interest in the wrdict  and in the "outcome of the trial" is not 
error. S. c. Hi~k towe l - .  62. 

A charge on the credibility of defendant's testimony which uses the phrase 
"if you come to the concluiiion that  he is telling the truth" is without error. 
I b i d .  
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A charge to the effect that the jury should take into consideration what n 
witness says and how he says it and his "interest in the case, if he is  inter- 
ested in it." and determine the weight to be given to the testimony, is  not 
error in failing to further charge the jury to the effect that if they believe the 
testimony of an interested witness they should give the testimony the same 
weight as  that  of any other witness, since there was no instruction to scruti- 
nize the testimony of interested witnesses, and the instruction applied to all 
the witnesses alike and did not refer to the defendants as being interested. 
S. v. Beatty,  765. 

3 53k. Statement of Contentions. 
Statement of a contention favorable to defendant cannot he held for error, 

since, if defendant desired the statement made in any particular form, an~l ,  
in fact, to entitle defendant to  the statement of the contention a t  all, i t  is 
incumbent on defendant to submit request therefor. 8. v. Shoup, 69. 

,4n exception to the charge based upon the manner of delivery and arrange- 
ment in stating the contentions of the parties is  without merit when there is  
no exception to its correctness in stating the law. S. v. Biggerstaff, 603. 

The manner of stating the contentions of the parties, i f  indicative of the 
court's opinion. is within the prohibition of G. S., 1-180, and in the instant 
case the statement of the State's contentions in regard to the disinterestedness 
of officers who testified for the State and the weight to be given the testimony 
of a doctor a s  an expert witness, together with a later statement that the 
evidence was "rather clear" i s  held to disclose that  the court entertained high 
regard for  such testimony. 8. v. Benton, 743. 
h misstatement in the charge that defendant's counsel had asked the jury 

to  return a verdict of guilty of an assault with intent to  commit rape instead 
of one of rape, when not called to the court's attention a t  the time, ordinarily 
is  no more than a harmless inadvertence, but in the instant case i t  mag h a w  
been prejudicial when considered in connection with the charge of the court. 
Ibid. 

# 531. Requests for  Instructions. 

The court is not required to  charge npon the presumption of innocence, and 
an exception to the failure of the court to elaborate on this phase of the case 
cannot he sustained, it  being incumbent upon defendant if he desires 311 

amplification of the charge on this subordinate feature to aptly tender requeit 
therefor. S. c. Perry, 530. 

If more complete instructions in stating the contentions of the parties are 
desired appellant must aptly tender request therefor. S. v. Biggerataff, 603. 

# 54b. Form, Sufficiency and Effect of Verdict. 
d verdict may be given significance and correctly interpreted by reference 

to the indictment. evidence and instructions. 8. v. Smith, 738. 
A general verdict will be presumed to have been rendered on the count or 

counts inpportetl hy the evidence. Ihrd 
d general ~ e r d i c t  of guilty will be upheld if supported by a single sound 

count. I b f d .  

# 54c. Verdict of Guilty of Different Degree of Crime Charged. 
Defendant nws tried iilron an indictment charging burglary i n  the first 

degree. and there was elidenee tending to support the allegations of the bill. 
The solicitor. in ap t  time. .l~moiulced that he woiild not ask for a verdict of 
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CRIMIKAL LATV-Coil tiwued. 

more than burglary in the second degree. The jury returned a verdict cf 
guilty "as charged in the bill of indictment." The hentence prequpposed con- 
viction of burglary in the second degree. G. s., 14-52. U c l d :  Defendant's 
motion to set aside the  rerdict should have been allowed. S. G. Jordan, 1.55. 

Where, upon the trial of defendant on an indictment charging burglary in 
the first degree, the solicitor takes a wolle prosequi as  to the capital charge, 
but all the evidence shows that the dwelling was occupied, 7leld: there is  no 
evidence of guilt of burglary in the second degree, and no charge remaincd 
in the bill of indictment to support such rerdict, and defendant's motion lo 
set aside the verdict should have been allowed. G.  S., 15-170, 15-171. R. a. 
Locklear, 410. 

Conviction for  violating a specific statute, had upon insufficierit evidence. 
cannot be sustained on the ground that  the evidence ~ n r r a n t s  conviction under 
allother statute for  an offense of equal gravity. P. c. Peterson, 25.5. 

5 56. Motions in Arrest of Judgment. 
Where a n  indictment is  fatally defective, defendants' motion in arrest of 

judgment, even when filed originally in the Supreme ('ourt, mn5t be allowed. 
S. v. Johnson, 266. 

Where no crime is charged in the warrant or bill of indictment upon which 
the defendant has been tried and convicted the judgment must be arrested. 
and in such instance the Supreme Court will arrest the judgment ex ntero 
motu. S. v. Morgan, 414. 

§ 57a. Motions for  New Trial for Irregularity o r  Misconduct of o r  Affeet- 
ing  Jury.  

111 order fo r  defendant to h e  entitled to a new trial a s  a matter of right for 
the reason that  an officer acting as  custodian of the jury was a witness for the 
State, defendant must show actual prejudice, and in the instant case the find- 
ings of the trial court disclose a full investigation without a finding of prejn- 
dice. and therefore i ts  refusal to grant defendant's motion for a new trial is not 
held for  error. S. v. Hctrt. 200. 

§ 60. Jud-gnent and  Sentence-Conformity t o  Verdict. 
Conviction for  violation of specific statute, had upon insufficient evidence, 

cannot be sustained on ground that evidence n-arrailts conviction under .la- 
other statute for offense of equal gravity. S. v. Petemon, 255. 

Defendant was convicted upon a warrant charging an as%nlt upon a female, 
and no more. After verdict the court permitted an amendment to charge an 
assault upon a female by a man or boy over eighteen years of age. and 
sentenced defendant to eighteen months on the roads. Held: There being no 
finding by the jury that  defendant Jvas a man or boy over eighteen years of 
nge a t  the time of the assault, and the amendment af ter  7-erdict being in- 
effectual to supply this deficienc~, the judgment is not supported by the ver- 
dict. and a venire de noco must be ordered. S. v. Grimes, ,523. 

A single sound count will support a general verdict of guilty and judgment 
thereon. S. v. Smith, 738. 

g 62a. Severity of Sentence. 
Tpon a plea of nolo cowtendere to a charge of receiving cigarettes of the 

value of $75.00 knowing them to have been stolen. a sentence of imprisonment 
a t  hard labor for  iiot less than three years nor more than five years is within 
the limits prescribed by statute, and therefore defentlant's contention that 
the punishment imposed is excessive for the offense chargtvl is iiot merito- 
rious. 8. v. Mou?zcs, 159. 



3 62f. Suspended Judgments  and Executions. 

Judgment may be suspended on condition only where defendant either 
assents or, being present, fails to object. S. v. Jackson, 66. 

The trial court is without power even a t  the time of sentencing defendant 
to separate the term and provide that  after serving a stipulated part of the 
sentence the balance should be suspended for a period of five years on condi- 
tion of good behavior, since such provision is  in effect an anticipatory parole 
and it  is the spirit of the Constitution that the power of pardon, parole or 
discharge duriag the term of imprisonment should be the exclusire preroga- 
tive of the Governor. S. 0. L e ~ i s ,  249. 

No appeal lies from an order that a suspended judgment be executed upon 
findings that  defendant had violated the conditions upon which judgment w?b 

suspended. S. v. Farrar ,  478. 

3 66. Kature of Costs and  Disposition of F'unds. 
The additional cost in criminal cases provided by G. S., 143-166, i s  not 

intended to be used to compenuate the officers who make the arrests or par- 
ticipate in the prosecutions. but is to be paid to the State Treasurer and by 
him 'eceived, G. S., 147-68, as public funds for disbursement under the pro- 
7-isions of the statute for the purposes of the Law Enforcement Officers' Retire- 
ment F~ind .  Gardnrr v. IZetirement Sustenz, 465. 

67. Nature and  Grounds of Appellate Jurisdiction. 
On an appeal in criminal cases the Supreme Court cannot pass upon the 

weight of the evidence but only whether there is  sufficient evidence to support 
conviction. S, v. Shou,p, 69. 

On appeal from conviction in a criminal case, the jurisdiction of the Su- 
preme Court is limited to matters of law or legal inference. Constitution of 
North Carolina, Art. IV, see. 8. S. v. Thompson, 651. 

3 6Sb. R,iglit of Defendant to Appeal. 

No appeal lies from an order that a suspeuded jndgment be execnted upon 
findings that defendant had violated the conditions upon which judgment was 
suspended. X. 2;. Parrar,  478. 

The right of appeal is unlimited in this jurisdiction, and where defendant 
has  pleaded guilty to  a charge withill the jurisdiction of an inferior court, his 
appeal stays the judgment pending final disposition and presents only quus- 
tions of lam for review, but may not be the basis for adding to defendant's 
grounds of defense or for re-opeuing the issue of guilt or the disposition of the 
casr properly predicated on his plea. S. c. Bpaslq~,  577. 

71. Pauper  Appeals. 
The affidarit for appeal i n  forma paqcpe7.i~ must be made during the trial 

tern1 or within ten days af ter  the adjournment thereof, G. S., 15-182. in order 
for  the Supreme Court to  acquire jurisdiction of the appeal, but in a capital 
case. the Supreme Court will nerertheless examine the exception or  excep- 
tions defendant undertakes to have considered on the appeal. A'. c. Harrell. 
743. 

75. Filing and Docketing Appeal. 
When case i i  not doclrrterl within time the appeal will be dismisserl: the 

Rnles are  mandatory, and cannot be waived by counst~l. S. z'. Presncll. 161,; 
N. l j .  Nclsou, ,729: R. c. Tas l~ .  608; S. 2;. Har-rell, 743. 
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§ 77a. Necessary Parts of Record Proper. 
Where the record fails to show the organization of the lower court and 

contains no indictment nor verdict. the appeal will be dismissed on motion of 
the Attorney-General. S. v. Clough, 384. 

§ 77b. Form and Requisites of Transcript. 

Where indictments relating to one offense against several defendants a re  
properly consolidated for trial, only one record shonld be filed on the appeals 
of defendants. Rule of Practice in the Supreme Court No. 19 ( 2 ) .  R. a. 
Jackson, 760. 

7712. Matters Xot Appearing of Record Deemed Without Error. 
Where only a portion of the charge is brought forward in the record, all 

other portions of the charge not brought forward \Till be deemed without error. 
S. v. Brown, 681. 

77d. Conclusiveness and Effect of Record. 
The Supreme Conrt is bound by the record as  filed. 8. v. Rctzer, 216. 

Fj 7%. Necessity for, Form and Requisites of Objections and Exceptions 
in General. 

Assignments of error should be based upon exceptions brieflr and clearly 
stated and numbered in the record, but in a capital case assignments of error 
not so based nevertheless may be considered. Rule 21. 8. v. Herring, 213. 

911 assignment of error must be based upon an exception entered a t  the trial. 
S. a. Perry,  530; S. a. Biggcixtaff, 603. 

§ 78d (1) .  Form and Secessity for Objections and Exceptions. 
A motion to strike a question and answer is ineffectual to  present the com- 

petency of the evidence for review when there is  no prior objection to the 
qnestion and answer. S. c. Matthews, 639. 

§ 78d (2). Necessity for Motion to Restrict Evidence Competent for Re- 
stricted Purpose. 

Where evidence competent for the purpose of corroboration is admitted ge!l- 
erally, and defendant fails a t  the time of its admission to request that  its 
purpose be restricted, his esception to the admission of the testimony cannot 
be sustained. S. v. Walker ,  458. 

The failure of the court to restrict the admission of testimony competent 
for the purpose of corroboration will not be held for error when the defendant 
neither objects to the admission of the testimony nor requests that its admis- 
sion be restricted. S. v. Prrr-y, 530. 

7 8  ( 1 )  Exceptions to Charge--Form and Requisites in General. 
An exception to the charge for failure to "charge the law and facts relative 

to this case" is an tmpointed broadside esception. X. a. Thonras, 384; S. 1'. 
Rigyel-staff, 603. 

An esception to instructions of the court "which appear on pages 28, 29 and 
30 of the record" is a "broadside attack" and will not be considered. S. r 
Beclttu, 766. 
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9 78e (2). Necessity Tha t  Misstatement of Contentions o r  Evidence B e  
Brought t o  Trial Court's Attention. 

An error in stating the contentions of a party, o r  in recapitulating the evi- 
dence, should be called to the court's attention in time t o  afford a n  opportunity 
of correction, otherwise i t  may be regarded a s  waived or  a s  a harmless inad- 
vertence. Usually the most convenient time for correctional requests is  just 
before the jury retires to make up i ts  verdict. 8. v. NcNair, 462. 

An exception to the statement of the testimony of a witness is  not available 
on appeal when defendant does not bring the matter to the trial court's atten- 
tion a t  the time for  immediate correction. 8. v. Shoup, 69. 

Any error or omission in the statement of the evidence upon a subordinate 
feature must be called to the attention of the court a t  the trial to  avail the 
defendant any relief on his appeal. S. v. Thompson, 651. 

Misstatenlent of contentions under facts of this case held expression of opin- 
ion on evidence and constituted reversible error notwithstanding that matter 
was not called to court's attention. S. 2;. Benton, 745. 

Alleged error in the statement of contentions upon evidence introduced 
during the trial must be brought to the trial court's attention in apt time in 
order for a n  exception thereto to be considered on appeal. S. 2;. Wyofit, 218 
N. C., 505, cited and distinguished in that  the statement of contentions in that 
case was not based on evidence adduced a t  the trial. S. v. McKnight, 766. 

3 18g. Necessity, Form, and  Requisites of Assignments of Error .  
In  order to  preserve the right to  review, exceptions must be aptly noted in 

the  record and brought forward, numbered and grouped, and assigned a s  error 
at the end of the case either before or after the judge's signature. Rule cf 
Practice in Supreme Court iSo. 19. 8. v. Biggerstafl, 603. 

3 78f (2). Necessity of Renewing Motion to Nonsuit a t  Close of All the  
t h e  Evidence. 

An assignment of error to  the refusal of the court to grant defendants' 
motion of nonsuit a t  the close of the State's evidence and refusal to grant 
similar motion made a t  the close of all the evidence cannot be sustained whcn 
the record fails to show an exception to the refusal of the motion made a t  the 
close of the State's evidence, and further fails to  show that  the motion was 
renewed a t  the close of all the eridence. S. v. Perry, 530. 

3 79. Briefs. 
Exceptions or assignments of error not brought forward in defendant's brief 

and in support of which no reason or argument is  stated or authority cited 
a re  deemed abandoned. Rule 28. S. v. Hightower, 62; S. v. Stone, 97; S. v. 
McKnight, 766; S. v. Hart,  200; S. v. Carroll, 237 ; S. v. Afalpass, 403. 

Argument set forth in the brief which is  not based upon an exception duly 
noted in the record is unavailing. G. S., 1-180. S. v. Biggerstaff, 603. 

Where defendant fails to bring forward exception to refusal of motion for 
arrest  of judgment, the Supreme Court will arrest the judgment ex mero motzc 
when i t  appears on face of record that warrant failed to charge a crime. 
S. v. Morgan, 414. 

3 80b (4).  Dismissal for  Fai lure to Prosecute Appeal. 
When a case is  not docketed within the time prescribed, Rule 5, and DO 

application for writ of certiorari is made, the appeal will be dismissed, the 
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CRIMINAL LAW-Contirtued. 

Rules of Practice in the Supreme Court being mandatory and not directory. 
S. v. Presnell, 160. 

Where a defendant convicted of a capital felony fails to file case on appeal 
in the Superior Court. the motion of the Attorney-General to docliet and dis- 
miss, made after expiration of time agreed for perfecting the appeal and any 
extension of time which may have been granted. will be allowed after a care- 
ful inspection of the record proper fails to disclose error. S .  v. Nelson, 5'29: 
S .  v. Fnsk .  608; S. v.  H a n d l ,  743. 

81a. Matters Reviewable. 

Upon clefenclant's motion for a new trial, the court's finding of circum- 
stances dicclosiilg that defendant was not prejudiced by the fact that the 
officer hnring the custody of the jury was also a witness for the State, held 
conclusire. X v. Hart ,  "0. 

Discretionnrj rulings of trial court are  not rexiewable in absence of abuw. 
S. v Bcattlj. 765. 

5 81c. Prejudicial and Harmless EITOP. 
To preT~i l  on appeal the appellant not only must shorn error, he must shon 

the error nau prejudicial. and that but for the error a different result n-oultl 
likely h a l e  been reached. S .  v. Bullzns, 142; S. v Smith ,  738; S. v. Hart ,  200: 
S. v. Perry. 530. 

Where clefendant doe< not malie it  appear that a statement made by him 
 as true. testimony of a police officer that  he did not thinli i t  worth while to 
investigate defendant's ctatement, cannot be held prejudicial. S v. Shoup, 69. 

When there is no prejudicial error in the charge nhen read contextunllj. 
assignments of error thereto   ill not be sustained. S. v. Bennett ,  82; S. c .  
Bu l l~ns ,  142 

Even if incompetent eridence is admitted over objection, defendant is not 
entitled to R new trial in the absence of a showing of prejudice. S .  v. Smith,  
738. 

,4n error in the admission of evidence over defendant's objection is harmless 
nhen  testimony to the wme effect is admitted without objection. S v. Iicuo. 
241 ; S L .  Brozcn, 681. 

Held: In absence of showing of prejudice, fact that officer having cnstod: 
of jury \va< also witness for State. is insufficient to  mtrrant  new trial. S. v. 
Taylor, 286 

Admi-ion of entire news articles, which conqtituted second-hand eridence 
of prejndicial events recorded therein. to impeach n-itness but without proper 
correlatiun for this purpo~e,  held reversible error. S. v. Cfavdlzer, 310. 

The ufe of the phrafe "premeditation of deliberation" in the charge hrld 
;lot prejudicial error in view of the fact that immediately thereafter the court 
repeatedly and correctly instr~lcted the jury that both these elements were 
essential for a conviction of first degree murder. S. v. Dmton ,  348 

In this prosecution for assault with a deadly weapon a witness was per- 
mitted to tectify as  to empty shotgun shells he found a t  the scene the f o 1 l o ~ -  
ing morning. There n as  no evidence tending to identify the persons who firtd 
the shotf. The conrt. in it< charge, withdrew the question of assault with 
guns aud specifically inftructed the jury that the gunshot wound suffered by 
prosecuting witness could not form the basis of guilt of either defeadant. 
Hcld: The admission of the evidence, if e,rror, mas not prejudicial. R. c. 

-Yerru, 530. 
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Where misstatement of admissions affects bnrclen of proof, charge must be 
held for prejudicial error. S. v. Ellison, 628. 
d charge which contains both a correct and incorrect instruction upon a 

material point must be held for reversible error. S. 2;. Overcash, 632. 
Where the charge contains a correct and an incorrect instruction relating 

to the burden of proof, the error cannot be held harmless by the application 
of the rule of contextual construction. S. v. Absher, 656. 

§ 81e. Review of Instructions. 

The charge of the court must be read contextually. S. 1;. Benuetf. 3 2 :  S. r .  
Btillins, 142. 

# 81f. Review of Exceptions t o  Refusal t o  Sonsuit.  

A demurrer to the evidence presents the sufficiency of the evidence consid- 
wed in the light most favorable to the State. to carry the case to  the jury or to  
support the verdict, and neither the trial court nor the Supreme Court on 
appeal may pass upon the weight of the evidence or the credibility of the wit- 
ness. S. v. Johnson, 671. 

83. Determination and  Disposition of Cause. 

Where the trial court separates the term of sentence and providei that after 
serving a stipulated part of the term the balance ,ilionld be suspended upon 
condition of good behavior. the case will be remanileil for proper jttdgment 
rather than permit the valid portion of the judgment to stand, since it  cannot 
be determined to what estent the sentence was affected by the ameliorating 
lwovisions. S. v. Lezors. 249. 

Where defendant is  sentenced to serve a term in the State's Pri-on upon a 
general verdict of guilty on an indictment containing two counts, one charging 
a felony and the other a mifdenleanor, and on appeal i t  is determmed that 
defendant's motion to nonsnit qhould h a r e  been allo~ved on the connt charging 
a felony, the cause must be remanded for proper jndgment npon the conviction 
of the misdemeanor, since the ientence is not supported by the c.on\~ction 011 
that count. S. 1;. Malpflss. 403. 

Where defendant does not bring forward his exception to the denial of his 
motion in arrest of jndgment, but i t  appears on the face of the record that the 
warrant is fatally defective in failing to cuarge any crime. the Supreme Court 
PX ~izi3-o mofu will arrest the judgment, and such action doef not prejudice 
defendant since a void warrant will not support n p l t ~ ~  of former jeopardy 
11pon a subsequent trial. S. 1;. MO?.C/CL?I, 414. 

8Sa. Proceedings in  Lower Court After Ren~anil.  

Where on a former appeal the Supreme Court liol(1s t l ~ t  the evidence was 
sufficient to- be submitted to the jury, defendnnt's motion to nonsuit npon 
substantially the same evidence in the second trial i.: progerly denied. S. 5 .  

Stone, 97; S. v. Peterson, ,770. 
Where on appeal from a' verdict of guilty of hurglnry in the second degree. 

it  is determined that defendant's motion to set aside the rerclict should haye 
been allowed for want of eridence of defendant's guilt of second degree 
btirglary and want of charge of second degree burglary in the indictment, 
upon the new trial ordered. defendant may be tried upon the original hill of 
burglary in the first degree. or upon an indictment charging bre:~king and 
entering otherwise than burglarionsly, with intent to commit a f e l o ~ ? ~  or other 
infamons crime thrrrin. G. S.. 14-.74. S. c. Loclilcor. -110. 



K. C.] 

§ 86b. Stare Decisis. 

The mere fact that in an opinion of the Supreme Court certain testinlony 
admitted in the lower court without objection is  incorporated in the recita- 
tion of the State's evidence does not constitute a holding that  such testimony 
is  competent, the competency of the testimony not being presented or decided. 
S. v. Setzer. 216. 

DAM\IBGES. 
§ 13b. Issues of Damages. 

Recorvry for pain and suffering and for hospital and medical expenses, con- 
sequent to wrongful injury, relate to a single came of action and should be 
submitted upon a single issue of damages. Hoke 2.. Gwuhound Corp., 332. 

5 14. Excessive and Inadequate Award. 

The action of the trial court in offering to reduce the verdict, if agreed to. 
for  the purpose of putting an end to the case. does not amount to a finding 
that  the T-erdict was excessin?. is not an ab11.e of discretion, and is not held 
for error. Rea 2'. Si+ilolvlt:. 379 

DEATH. 

5 3. Satnre ,  Grounds and Conditions Precedent t o  Actions for  IVrongfal 
Death. 

Where ,I person injured by the negligence of another, lives for a period of 
time thereafter (in the instant case 31 days) ,  but thereafter dies a s  a res~i l t  
of the injuries. his perwnal representativr may recover (1) a s  an asset of 
the estiltr those damages sustained by the injnred person during his lifetime. 
and ( 2  I for the benefit of the nest  of Bin the pecuniary injury resulting from 
death. the amounts recoverable being determinable upon separate issues witli- 
out orerlapping. Hoke 1.. Greuhound Corp., 332. 

Wrongful cleat11 statutes confer a new right of action with damages limitrd 
to  fair ant1 just coinpea~atioi~ for the pecuniary injury. Zbid. 

3 4. Time of Institution of Action. 

A call-e of action for wrongful death properly institnted does not abate 
11pon t l i ~  death, resignntioii or removal of tlie perfonal representative n-ho 
inrtitutrtl tlir action. Imt tlie action s u r ~ i v e s  to his successor. G. S., 1-74. 
Ha?-ri.roi/ 1. .  Carto'. 36. 

3 5. Parties. 

The prrsonal or lcsgal representative of ail estate in instituting an action is 
a formal or nominal, althongh a necessary, party. and acts in the capacity of n 
trustee or agent for the estate, or for the beneficiaries of the estate when the 
recovery. as in case of actions for wrongfnl death is not an asset of the estate 
Htrrriso~i 2.. C'crrtc~.. 36. 

Where injured pcrwn live4 for time after inju1.y. personal representati~-e 
may recorel (1) cldmagc.. for wrongfnl cleatli for benefit of nest of liin, a:id 
( 5 )  for pain and suffering. and hospital espen.es a s  asset of estate. Hoke 
7.. Gre!llio~li~tl Corp., 332 

3 8. Measure of Damages for  Wrongful Death. 

The 1nrai;ure of c1;lniages for death is the present vnlne of the 
;~cc~in~iilnrions of the i~~coine  ~1-1iic11 nonl(1 li:~r-e been derived from the person's 
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own exertions after deducting the probable cost of his own living and ordi- 
nary expenses, based upon the person's life expectanc~. Rea v. Sinzozcrtx, 379. 

While the rule of admeasurement of damages for n-rongful death is more 
difficult of application i11 the case of an infant under ten ]ears of age, since 
the mortuary tables do ilot afford evidence of life expectancy of one ba young, 
the rule is the same, and the exIJeetancy of life may be determined by the 
jury upon consideration of the eridence of the constitution, health and habits 
of the infant under proper instructions from the court. G. S., 8-46 Ibzd. 

Use of figures 50 and 20 as  illustrations in referring to life expectancy not 
approved, but held not prejudicial in view of charge a s  a whole. Rea a. 
Sinzowitx, 379. 

The mortuary table is merely evidence of life expectancy to be considered 
with other evidence as  to the health, constitution and habits of the deceased, 
G. S., 8-46, and an instruction having the effect of mahing the expectancy set 
out in the statute definitive and conclusive not only violates this rule, but 
also the prohibition against expression of opinion "nhether a fact is fully 
or sufficiently proven." G. S., 1-180. Starnes v. I'yaou, 395. 

9 9. Distribution of Recovery for Wrongful Death. 

A railroad company settled a claim for wrongful death of an employee 
engaged in interstate commerce. The funds were paid to his administratrix. 
Held: The funds have the same status as  though they had been recoverecl 
under the Federal Employer's Liability Act i n  solido without apportionment 
of the award by a jury, and therefore the funds should be distributed accord- 
ing to our statute of distribution and not apportioned among the beneficiaries 
of the deceased according to the pecuniary loss each su<tained. III re Badgett, 
92. 

DECLARATORY JUDGMEST ;\CT. 

s 2a. Subject of Action. 
The Superior Court has jurisdiction over a proceeding under the Declara- 

tory .Judgment Act instituted by a n  executor to determine, inter aliu, the 
validity of assignment of interest by a legatee, G. S., 1-254, and motions in 
the Supreme Court on appeal by assignor and assignee to dismiss for van t  
of jurisdiction ~vi l l  be denied. [l'r.ust Co. a. H c ~ ~ ( ? e ~ x o ~ r .  649. 

DEUICATIOX. 
9 2. Offer and Intent. 

Where facts are not in diipnte. intent and dedication ic questloll of law. 
Spicer c. Goldsboro, 657. 

Temporary use of part of itreet for purposes other than drive~vn) 11eTd not 
dedication by municipality for nqe for such pur1so.e.. Ihi(1. 

5 4. Implied Dedication. 

When land is divided into lots according to a mag tliereof, sliowing streets, 
alleys and parks, and lots are  sold with reference to the map, the owner 
thereby dedicates the streets, alleys and parks to the use of those who pnr- 
chase the lots, and also under some circnmstances to the public. Fostrr 7;. 

I twate r ,  472. 
Where the owner of land subdivides and plats it into lots and strrrts,  and 

sells and conveys the lot* or any of them with rclference to the plat. nothing 
else appearing, he thereby tledicates the streets, and all of them. to the use of 



tlie plwchasers, and thofe claiming under thein. and of tlie public. E w ~ I . ~  v. 
Home, 581. 

S 6. Revocation of Dedication. 
Where land impliedly dedicated has not been a c t ~ ~ a l l y  opened or used nor 

pnblic or private easement claimed therein for twenty years, and the land is 
not necessary for ingress, egress or regress to lots %old, a declaration of with- 
drawal f r o ~ n  dedication in accordance with G. S., 136-06, on the part of tlio-e 
holding under the original owner, is effective, and no claim of public or l)riv,~te 
easement under the dedication may thereafter be enforced. Fosto'  1.. -I tzcrr tcr. 
472. 

Purchaser of lot with reference to plat showing streets accl~iires vested 
easement which may not be defeated by nonuser or withdrawal of dedication. 
and further, street being necessary to convenient ingreis and egrr.s and pm-  
chase having been made prior to 8 March. 1921, G. S., 136-06, clor* ]lot apply. 
Ecans v. H o m e ,  581. 

DEEDS. 
S Za (3).  Undue Influence. 

S o  presumption of undue influence arises from the mere relationship in a 
conveyance from a parent to her child, and when the evidence cliwlos?s only 
that each lived in her own home and the mother managed her o~vn  affair% 
and the daughter helped her mother in the mother'< old age, the eridence is 
insufficient to  show any confidential or fiduciary relationship bt'tween t h ~ m  
which would give rise to a presumption of fraud or undue inflnwce. .Jo.i?ir/cc~~ 
2). Jernignn, 204. 

3 11. General Rules of Construction. 
Ordinarily the intent of the parties as  expressed in the deed n~li<t  prcrnil 

and in seeking the intent the deed must be conftrnecl by its four corners, 
taking all of its prorisions together. Loftit/ c. Bnrbcr, 481. 

# 13a. Estates a n d  Interest Created. 

To determine the effectiveness of a limitation over the roll must be callid 
a s  of the date of the death of the first taker. G. S.. 41-4. Turpin 8. J:II-- 
wt t .  135. 

"Bodily heirs." when used a s  descriptio pr~-so~~cr~.ifm. n~id  "issue" are s ~ n o n y -  
molls terms connoting ancl embracing children, grantl(~hi1dren. and ochcr linen1 
descendants. Ibid. 

The deed in question conveyed the ploperty to the grnntecb n-1t11 prolis~on 
that  sho~llrl <lie die "without issue after her death" the lancl~ s11o11lcl descend 
to the grantee's brothers and sisters. The grantee's sole child predecensc'd 
her but left children who survived grantee. H c l d :  The grantee took a hase or 
qnalified fee. defeafible upon her c1e:ltli without "iccne." which term embrac'es 
lineal rlevendnnts. and therefore npon the death of the grantee lenring gmnd- 
cliildren he1 s u r r i ~ i n g  the fee became absolute, defeating the limitation ovcr, 
iln(1 her con~eyance of the property dluinq her lifetime i i  hin(li11p I I ~ O I I  her 
11cirs Ibid 

# 13b. Rule in  Shelley's Case. 

-i provision follo\ring the n-arranty clanse in n tlecd that if the grantee 
" s h o ~ ~ l d  die witliont i s s w  nfter her death" the lmtl should descend to her 
1)lwthrrs and sistrru, ltroc.lntles the applicntion of r 1 1 ~  rnle in Slt?lle!/ 's  crrap, 
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even though the h a b e ~ i d ~ o n  is to the grantee and "her bodily heirs." T w p i n  
v. Jarrett ,  135. 

8 14a. Conditions Precedent. 

Conditions in a deecl requiring grantees to care for grantor during the 
remainder of his natural life and to provide a home for him are conditious 
precedent to  the investment of title. In  the present case the deed was put in  
escrow not to be delivered until the performance of these conditions. Cox 1.. 

Hinshazc, 700. 
While conditions precedelit usually must be strictly ohserved, but where 

the conditions precedei~t require grantees to  provide a peaceful home and 
take care of grantor for the remainder of his life, and thus involve hunian 
conduct over a considerable period of time, the rule of reason must perforce 
apply rather than the strict performance of definite acts and conditions. Ib id .  

8 14b. Conditions Concurrent and Subsequent. 
Ordinarily, substantial compliance with conditions snbsrqnrnt in a d e 4  

will suffice. f ' o ~  2:. Hiuslrctrr, 700. 

§ 16b. Restrictive Covenants. 
A restrictive covenant contained in deeds to lots in a subdivision deve1ol)ed 

according to a general ucheme or plan is contractual in nature and create5 n 
species of incorporeal property right. 1-ernon v. R e a l t y  Co. ,  59. 

This action was bronght for equitable relief against restrictive covenants 
contained in deeds to property in a residential development precluding sale 
or lease to Segroes for a period of 50 years. Plaintiffs allrge that in reeelit 
years the whole surrounding area for the depth of one-qunrter mile has bern 
acclllired by and is owned, used and occupied by Negroes, and that the rcstrir- 
tions had therefore become a burden and not a benefit to the property. Hrltl: 
Radical change in the ownership, use and occupancy of the property immr- 
t l i a te l~  surro~inding and adjacent to the restricted development affords 110 

grounds for equitable relief against restrictive covenants whrn there has been 
no breach of the restrictions within the covenanted area. Ibid. 

The owner of a tract of land sold a number of lots, scattered throughont 
the developn~rnt, by deeds containing covenants restricting the use of the lots 
to residential pnrpases. and during the same period sold a number of lots. 
also smtterrd throughout the derelopment. withont restrictions. Held: There 
was iio evidence that the development v a s  subject to a general scheme or 
plan, ant1 therefore the restrictions cannot be enforced hy the grantees iwter se. 
PI~illipx c. 117eu?-n, 290. 

The purchaser of the lmlance of lots in a development which had not been 
developed according to n general scheme may not impose restrictions on snch 
p:lrt e11forceal)le by the grantees i?~tel- sc,, and restrictious placed by it  in deeds 
to its pnrchawrs become uueliforceal~lc upon the dissolntion of the corporatio~l. 
Ibid. 

Restrictivc~ covenants. including a covenant agaii~st occul):~ncy by persons of 
the Segro r;lce, mere placrd upon the land by vendors' pretlecessor in title. 
Vendors colltracted to convey free from restrictions escept  g gain st occupaiwy 
by Segrws. I t  was adjudicatetl that the restrictive corenants were uncnforcr- 
:111le kcanse  of want nf a geurral plan of derelopment. Hcltl: The purc.h~sers 
a re  nevertheless bnmltl to accept deed wit11 corrnnut ngainst occupancy 11y 
Segimes by ~ i r t n e  of the, ngreement containc4 in the coutrnct to collrey. 
Phillips 2;. TVeani, 2!W. 
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DEEDS -Colitilf fled. 

# 16c. Agreements to  Support Grantor. 
I n  this actioil to recorer for breach of contract to maintain and w1)l)urt 

plaintiff a s  consideration for the execution of a deed. the evidence conziclerecl 
i11 the light most favorable for plaintiff is held sufficient to carry the case to 
the jury. Gerringer v. Gerringer, 105. 

In  this case evidence of an altercation between grantor and grantees as  
shown by the evidence, is held to require the snbmission of the issue to the 
jury as  to whether grantees had breached a condition precedent requiring 
grantees to care for and provide a peaceful, quiet and con~fortable home for 
grantor during the remainder of his natnral life. which condition wits also 
nlacle contractual by the joinder of the grantees in the execution of llie deed. 
Cox v. Hin.shaw, 700. 

Where a deed containing conditions precedent is placed in escrow under a 
separate agreement of the parties, the remedy of the grantor for condition 
broken is an action to rescind the contract of escrow and for the return of 
the deed to him, and not an action for the cancellation of the deccl. I h t d .  

DESCEST A N D  DISTRIBTTIOS. 

# 3. Share of Heirs and D i ~ t ~ i b u t e e s  i n  General. 

A railroad company settled a claim for wrongful death of ail employee 
engaged in interstate commerce. The funds were paid to his administratrix. 
Hcld: The funds hare the same status as though they had been recovered 
lulder the Federal Employer's Liability Act i n  solido without apportionment 
of the award by a jury, and therefore the funds should be distributed accord- 
ing to our statute of distribution and not apportioned among the beneficiaries 
of the deceased ncrording to the pecuniary 1 0 s  each s~ictainrcl. Z I I  re Rndgc'tt, 
92. 

12. Title and Rights of Heirs i n  General. 
Rents accruing linder a lease after the death of leisor intestate should he 

pwiil to the heir and not to the personal representatire of lessor. Trust  Co. 
2.. FmzeZle, 724. 

# 13. Advancements and Debts Due Estate. 
I11 this action by an heir against the successor administrator to recover his 

distributive share of the estate, defendant set up as  a defense notes executed 
hy the heir to intestate. Plaintiff admitted the execution of the notes, aud 
offered evidence that the notes were executed and clelirered upon condition 
that intestate assume and pay off certain tax liens on plaintiff's land, and that 
plaintiff thereafter executed other notes for substantially the same obligativn 
to the first adnlinisrrator who paid the tax liens. and that the first adminis- 
trator h a d  cleclnreil that the second set of notes settled the heir's obligations 
to the estate. Held: Plaintiff's eridence was sufficient to be submitted to the 
jury upon his conte~ition that the first series of i~otes  vere given upon a con- 
dition that failed or that they were without consideration. and an instrnction 
liar-ing the rffect of a directed ~ e r d i c t  for the administrator on the isme is 
crronrbous. I'f,rr!j r. T i ~ t s t  C'o., 667. 
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DIVORCE. 

§ 1. Grounds for Divorce from Bed and Board. 
Actual physical violence is not necessary for  divorce on ground of indigni- 

ties to  person making condition intolerable and life burdensome. Pearce c. 
Peal-ce, 307. 

Divorce a mensa et thoro may be granted on any one of the grounds set 
forth in G. 8.. 50-7, but only a t  the instance of the party injury. Laawerzcc 
5.  Lawrence, 624. 

S 2a. Grounds for  Divorce-Separation. 

Plaintiff's admission that he had been convicted for  failing to support the 
children of his marriage is not alone sufficient to defeat his action for divorce 
on the ground of two years' separation. Trelch v. Welch, 541. 

2c. Grounds for  Absolute Divorce-Adultery-Condonation. 

I n  art action for alimony without divorce the allegation of adultery forming 
a basis for the relief sought cannot be held fatally defective on the ground 
that i t  iets forth facts amounting to condonation when the complaint also 
alleges act4 of miscondnct committed by defendant after the reconciliation 
whic41 revile the old grounds. B?-001;s n. Brooks, 280. 

2.d. Recrimination. 

In  a dirorce actiolr. an answer which alleges causes for  divorce againct 
plaintiff interposes a plea of recrimination in defense. Peawe v. Pearce, 307. 

2%. Nature and Essentials Proceedings for  Divorce-Consent. 

Defendant in a divorce action cannot consent to the decree bnt can only elect 
to defend or abstain from ansn-ering. Snaith n. Smitk, 544. 

§ 3. Jurisdiction and Venue. 

The requirement of G .  S.. 50-3, that in proceedings for divorce the summons 
slmll be returnable to the court of the county in which either the plaintiff or 
defendant resides, is not jurisdictional but relates to venue, and the right to 
hare  the came tried in  the proper county is  waived by failure of defendant 
to make rlrmnnd in writing before time of answering expires. Smith v. Smith. 
506. 

Where. in an action for divorce against a person who has been declared 
w o r ~  conigoa nzcntis, process has been duly served in accordance with G. S.. 
1-97 ( 3 ) ,  the duly appointed guardian ad litem must answer. G. S., 1-67, and 
demurrer of the guardian nd litem on the ground that  the marital relation 
is such that the spouse alone may elect to prosecute or defend the action and 
that defendant's inability to appear and answer in person defeats the juris- 
diction of the court, is untenable. Sniith u. Smith. 544. 

4 ( 1 ) . Conditions Precedent-Residence. 
I'laintiff's testimonj that he had been continuously a resident of North 

Carolina up to the time he n7ent to another state for temporary work, and thxt 
he returned here once or twice a month and did not intend to make his home 
in such other state but intencled to remain a citizen of Xorth Carolina, is lw7d 
sufficient to be submitted to the jury on the question of his residence in this 
State for the statutory period. G. S., 50-5 ( 4 )  ; G. S.. 50-6. TVelclz I;. Welch, 
541. 

The fact that plaintiff went to another state to engage temporarily in work 
thrre. and, upon mistaken advice, instituted an action for divorce in sutli 
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other state upon allegations of residence therein, is  evidence against him on 
the issue of his residence in this State fo r  the statutory period but is not 
conclusive and does not constitute an estoppel. Ibid.  

3 4 (2). Conditions P r e c e d e n t v e r i f i c a t i o n  and Affidavit. 
In  a suit for alimony without divorce, G. S., 50-16, plaintiff is not required 

to file affidavit provided in G. S., 50-8, but is required to  verify the complaint 
in  the manner prescribed for verification of pleadings in ordinary civil actions, 
which requirement is mandatory and jurisdictional, and where the compIaint 
is  not verified defendant's motion to dismiss for want of jurisdiction must he 
allowed. even in the Supreme Court upon appeal. Hodges v. Hodges, 570. 

Divorce. alimony and alimony without divorce, are  statutory, and the courts 
can acquire jurisdiction only if the pleadings are verified as  prescribed by 
statute, the form of the verification being dependent upon the character of 
the relief sought. Ibid.  

9 Bb. Pleadings in  Actions for  Absolute Divorce. 
In  an action for  absolute divorce on the ground of adultery i t  i s  not required 

that  the complaiut allege that the misconduct was without adequate provoca- 
tion. Brooks v. Brooks, 280. 

Allegations that  the husband cohabited and committed adultery with an- 
other woman and that  these illicit relations continued over a period of time 
notwithstanding the protestations and pleas of the wife, states a cause of 
action for absolute divorce. G. S., 50-5 ( 1 ) .  Pearce v. Pearce, 307. 

A deed of separation which is  not executed as  required by G. S., 52-12. 
G. S., 52-13. is void ab initio and does not in law exist, and therefore no claim 
can be asserted by the husband thereunder, and where the execution of such 
agreement appears from the pleadings in the husband's action for  divorce on 
the ground of two years separation, the allegations of the wife's answer must 
be weighed in the light of this fact. Ib id .  

§ Bc. Pleadings in  Actions for  Divorce from Bed and  Board. 
In  an action for divorce from bed and board under G. S., 50-7, i t  is necessary 

that  the complaint allege that any of the acts of misconduct constituting the 
basis of the action were without adequate provocation on the part of plaintiff. 
Brooks 2.. Brooks, 230: Lawrence 2;. Lawrence, 624. 

Allegations to the effect that the husband, to the great humiliation of the 
wife, had been living in adultery, that he repeatedly avowed his loss of affec- 
tion for. and his desire to be rid of his wife, had ejected her from his bed, 
and finally ordered her from his home, saying that he never intended to live 
with her again a s  husband and wife, states a cause of action in the wife's 
favor for divorce from bed and board. G. S., 50-7 ( 4 ) .  Pcarce v. Pearce. 307. 

Under G. S.. 50-7 ( 4 ) ,  allegation of actual physical violence is not required. 
Ibid. 

9 8b. Sufficiency of Evidence and Nonsuit in  Actions f o r  Divorce on 
Ground of Separation. 

Evidence that  less than two years before the institution of the action de- 
fendant risited plaintiff a t  camp and plaintiff visited defendant on furloughq, 
and that  a t  such times they cohabited as  man and wife, is held sufficient to 
negative the conclusion that conjugal relations between the parties had ceased 
for  the p r i o d  prescribed by the statute, and snpports the verdict in defend- 



ant's favor and judgment denying plaintiff's suit for divorce on the grounds 
of two years separation. G. S., 50-6. Mason v. Jiasoiz, '740. 

a Sc. Sufficiency of Evidence and  h'onsuit in  Actions for  Divorce from 
Bed and  Board. 

In action for divorce from bed and board, nonsuit is proper upon failure' of 
proof that misconduct complained of was without prorocation. Lawrence 2;. 

L(l wrence, 624. 

g 11. Alimony i n  General. 
Alimony is an allowance made for the support of the wife out of the estate 

of the husband by order of court in an appropriate proceeding, independent 
of any agreement between the parties which is not itself made an order of 
the court. BtanZey v. Stanley, 129. 

$j 12. Alimony Pendente Lite. 
There is no statutory provision that adultery of the r i f e  should bar allow- 

ance of alimony pendente lite, and conceding her misconduct mag be consid- 
ered, in the instant case defendant's contention that  since the court refused 
to hear his evidence or find any facts in regard to the alleged adultery of his 
wife, i t  was without jurisdiction to order subsistence pcndente lite, is  nnten- 
able it  appearing that  the order directed no payment for the use and benefit nf 
his wife but ordered only an allowance pendente lite for the support of the 
child of the marriage and for counsel fees and a sum to the wife to defray 
the necessary and proper expenses of the court. Lawrence v. Latwewe, 221. 

The fact that an action for the custody of a child is pending does not 
deprive the court of jurisdiction in an action for divorce (L memn from award- 
ing a n  allowance for the support of the child pendente We, since such order 
does not purport to adjudicate custody, but in this case the record failed to 
support the plea of a prior action pending. Ibid. 

The complaint in this action is  held to state a cause of action for alimony 
without divorce under G. S., 50-16, and therefore was sufficient basis for the 
order allowing alimony pendente lite. Brooks v. Brooks, 280. 

Where, in an action for divorce, the court, upon allegations contained in 
the verified answer, allows defendant reasonable counsel fees to enable her to 
make her defense, it  will be presumed that the court found facts in accordance 
therewith, and the allowance, not being excessive, will be upheld n-: within 
the discretionary power of the court. Welch v. Welch, 541. 

The power of the court to allow support and counsel fees per~de~lte lite to 
the wife in her suit against the husband for divorce or for alimony without 
d i ~ o r c e  is  not within the absolute discretion of the court, and generally the 
court must make an allowance and its discretion is confined to consideration 
of the necessities of the wife on the one hand and the means of the husbai~d 
on the other, unless there a re  statutory grounds for denial or nnle.;~ plaintiff, 
in law, has no case. Butler v. Butler, 594. 

A prior separation agreement between the parties which provides for the 
payment by the husband of subsistence to the wife does not preclude the 
wife's right to an allowance of subsistence pe~zdeutc Tite in her snit  for ali- 
mony without divorce under G. S., 50-16, since the wife is entitled tn have the 
payments for her subsistence secured by a court order. I b i d .  

8 14. Alimony Without Divorce. 

Evidence held insufficient to show constructive abandonment ;I* predicate 
for alimony without divorce. Blanchard v. Bla?iclicri.d, 152. 
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Where a complaint alleges certain acts of misconduct constituting bases for 
divorce. both absolute and from bed and board, with prayer for relief demand- 
ing subsistence for the plaintiff and the minor child of the marriage, and for 
snch other relief a s  may be just and proper, without prayer for divorce, the 
cause is a n  action for alimony without divorce under G. S., 50-16. Brooks v. 
Brooks, 280 

In  an action for alimony without divorce under G. S., 50-16, there is avail- 
able to the wife not only the grounds specifically set forth in the statute, but 
also any ground that  would constitute cause for divorce from bed and board 
under G. S., 50-7, or cause for absolute divorce under G. S., 50-5. Ibid.  

Where. in a n  action for alimony without divorce under G. S., 50-16, the 
complaint alleges adultery and also sets forth acts of misconduct constituting 
a basis for  dirorce from bed and board, the failure of the complaint to  allege 
that  the misconduct mas without adequate provocation is  not fatal, since such 
allegation ic not necessary in an action for absolute divorce on the ground of 
adultery. and this ground, independently, is sufficient to sustain the action 
for alimony without divorce. Ib id .  

In  action for alimony without divorce, complaint cannot be held defective 
a s  setting forth condonation of adultery forming basis of action when it  also 
alleges misconduct committed after condonation. Ibid.  

I n  this action for alimony without dirorce plaintiff set forth in the com- 
plaint that she had theretofore instituted a n  action for subsistence in which 
a n  order had been made, but that plaintiff secured the dismissal of this suit 
after defendant had begged forgiveness and promised to mend his ways. 
Held:  The conrt was without jurisdiction to  incorporate into the allowance 
granted plaintiff the amount supposedly due under the prior order, both be- 
cause of the xagueness of the reference to the prior order in the complaint 
and alco hecauce bf the fact that the prior action had been dismissed. Brook8 
a. Brooks. 280. 

A cross action for alimony without divorce. G. S., TEN-16, cannot be main- 
tained uor a consent judgment based upon snch cross action entered in the 
husband'< action for dimrce on the ground of two years separation. E r ~ c s o ~ r  
c. El-icsm. 474. 

3 15. Alimony Upon Absolute Divorce. 

-4 decree of absolute divorce may not award permanent alimony, and the 
proviso of t h ~  statute. G .  S.. 50-11. that a decree of absolute divorce on the 
ground of two years separation should not impair or destroy the right to 
alimony under prior decrees relates to alimony properly allowed by decree of 
court and not to payments provided in n mere separation agreement. S'tanlc!~ 
a.  Stct~ler i .  120. 

3 16. Enforcing Payment of Alimony. 
The parties entered into a separation agreement which provided that the 

hnsbantl pay the wife a stipulated sum weekly, which should continue thou,'h 
the husband +hould later obtain a divorce. Thereafter the husband 'obtained 
an absolute t l i~orce on the ground of two years separation, and the decree 
stipulated that it should not prejudice the wife's right to support under the 
separation agreement. Upon the hnsband's failure to make payments, the 
wife inqtitutetl action ancl obtained judgment for the amount in arrenrp. 
Thereafter. upon motion in the cause. the husband was adjudged in contempt 
fo r  failure to pay the amount of the judgment ancl was also ordered to pay 
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subsequent installments then due under penalty of contempt. Held:  The 
pro~ision that  the husband pay the stipulated sums weekly waf contain& 
in a separation agreement which was a t  no time made an order of the court, 
cince the divorce decree merely provided i t  should not affect the agreement 
and the last judgment was a simple recovery of a money demand. and there- 
fore the attachment for contempt upon motion i11 the cause was erroneous. 
Stanley v. Stanlcy,  129. 

An appeal from an order allowing support pendente lite takes the case out 
of the jurisdiction of the Superior Court, and the judge, pending the appeal 
is  functus oflcio, and is without authority to adjudge defendant in contempt 
for failing to make the payments as  directed. L a t c r e ~ ~ c e  v. L n i r r e ~ ~ c e .  221. 

EASEMENTS. 

9 3. Establishment by Prescription. 

Adverse user of cartway must be confined to definite and specific line, thoush 
slight deviations are  not fatal if the way is substantially identical. Speigllt 
c. Andersoa, 492. Permissive use is presumed. Ibid. 

Where the evidence both for plaintiff and defendant tends to show that a 
new way across the lands of plaintiff was constructed and Waf commenced 
to be used less than twenty years ;).Tior to the institution of the action, the 
testimony of one witness, who had not gone on the premises prior to construc- 
tion of the new way. cannot be construed as  tending to show that the line of 
t r a ~ e l  along the new way had been in use prior to the construction referred 
to, and thus make out a przma facze case, when his testimony i4 ambiguous 
and not necessarily in conflict with the evidence that  the old way was 111 
esclusive use prior to the construction of the new. Ibid. 

On the present record testimony of the husband and predecessor 111 title to 
the servient tenement that the use of the way across plaintlff'h lnnils was 
permissive, if error, was not prejudicial. Ibzd. 

EJECTMEKT. 

g 1. Nature and  Scope of Summary Ejectment. 

Where the premises is located in an area subject to Federal Rent Control. 
plaintiff in summary ejectment must show not only the existence of the rela- 
tionship of landlord and tenant, expiration of term and notice to quit. but also 
compliance with the regulations promulgated pursuant to the Emergency Price 
Control Act. 50 U. 8. C. A,, Appendix 902. Rwiutli v. Honi .  713. 

5 1 M . Summary Ejectment for Personal Occupancy of Premises Subject 
t o  Federal Rent  Control. 

Under section 6 ( a )  (6)  of Amendment 67 to Housing Regnlationq under 
the Emergency Price Control Act, "immediate" means "without delay." "com- 
pelling" means "to drive or urge with force." and "necessity" imports that 
which is unavoidable o r  the negation of freedom but does not in law mean 
essential to existence ; and the phrase "immediate, compelling nece-*ity" means 
n situation imperatively requiring relief, or a course of actlou in~pelled by 
uncontrollable circumstances, and mere convenience or prefvrence for the 
premises as  a residence by the owner is insufficient. Szcink c H O I  1 1 .  713. 
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3 3. Termination of Tenancy and EJotice t o  Quit. 
Plaintiff's evidence of notice given and received to vacate the premises held 

sufficient both under the State law and the Rent Control Regulations to over- 
rule defendnnt's motion to nonsuit on this ground. Swink v. Horn, 713. 

3 4. Jurisdiction of Summary Ejectment. 
The jurisdiction of a justice of the peace of proceedings i11 summary eject- 

ment is purely statutory, Const. Ti. C., Sr t .  IV, sec. 27;  G. S., 42-26, and is 
limited by statute to  those cases in which the relationship of landlord and 
tenant exists and the tenant holds over after expiration of the term or other- 
wise violates the provisions of his lease, and it  is necessary that the juris- 
dictional facts be alleged, G. S.. 42-26. Howell v. B~a?zson, 264. 

7 Sufficiency of Evidence and Sonsui t  in  Summary Ejectment. 
Plaintiff's evidence that she was seeBing occupancy of the apartment owned 

by her for her own use a s  a residence in order to take care of her aged 
mother who was critically ill and lived in the apartment immediately under 
the premises in suit, with evidence of her good faith in that  she had offered 
to permit defendant to retain possession if he would yield her t ~ o  rooms so 
that she might be near her mother, i s  held sufficient on the question of "imme- 
diate, conlpelling necessity" for personal occupancy to sustain judgment of 
the court overruling defendant's motion to nonsuit. Swiuk v. Horn, 713. 

3 9. Appeals t o  Superior Court in  Summary Ejectment. 

The juri4iction of the Superior Court on appeal from the justice of the 
peace in .umnmry ejectment i s  der i ra t i~e ,  and when the proceedings before 
the justice of the peace is  based upon an "oath in writing" to the effect only 
that  defendant entered into possession of the premises and refused to vacate 
same, without allegation of the existence of the jurisdictional relationship of 
landlord and tenant, the proceedings should be dismissed in the Superior 
Court aq in ca.e of nonsuit. Howell v. Branson, 264. 

5 12. Defenses. 

That plaintiff remained silent and made no objection until after defendant 
had completed house located partly on plaintiff's land does not estop plaintiff 
from asserting title, Eamsey v. Nebel, 590. 

ELECTIOKS. 

§ 25. Sotice of Candidacy. 
Where there a re  two vacancies for the office of Associate Justice of the 

Supreme Court to  be filed a t  the general election, a notice of candidacy for 
the nomination of a party which does not specify to which of the vacancies 
the candidate is asking the nomination is fatally defect i~e.  G S., 163-147. 
Itlgle T. Bonrd of Elections, 454. 

G. S., 163-147, requiring that  in any primary where there a re  two or more 
racancieq for Chief Justice and Associate Justices of the Supreme Court to 
be filled b;r nomination, a candidate must designate to which vacancy he is 
asking the nomination, held not to contravene Art. IV, sec. 21, of the State 
Constitution requiring Justices to be elected in the same manner a s  members 
of the General Assembly, since the method of selection of nominees does not 
reach into and control the general election. Ibid. 
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§ Z7a. Right  to  Have S a m e  Placed on  Ballot Where There I s  Only One 
Candidate of Party. 

,Ifandamus will not lie to  compel the State Board of Elections to place on 
the official ballot, G. S., 163-128, the name of petitioner a s  the nominee of his 
party to the office of Associate Justice of the Supreme Court when his notice 
of candidacy for the nominatim is fatally defectire in failing to designate to 
which of two vacancies he is seeking the nomination. Imgle v. Board of Elec- 
tions, 454. 

ELECTRICITY. 

§ 6. Degree of Care Required in  General. 

I n  the handling of live mires by an electrician ordinary care nleans the 
highest degree of care. Deaton v. Elon CoZlege, 433. 

5 10. Contributory Negligence of Persons Injured. 
Experienced electrician was employed as  independent contractor to repair 

private transmission line. The contractor caught hold of a high tension 
wire with his bare hands while standing on wet ground and wai: electrocuted. 
Contractor could have had current turned off or used rubber gloves. Held: 
Negligence of contractor was sole or contributing cause of injury, precluding 
recovery regardless of negligence of contractee in failing to warn of unusual 
location of high tension wire, since death or great bodily injury would h a r e  
resnlted if i t  had been a light circuit wire a.: position of mire indicated. 
Denton v. Elon College, 433. 

EMINENT DOBISIS. 

1. Nature and Extent of Power i n  General. 

Private property can be taken under eminent domain only for a public pur- 
pose and upon payment of a just compensation. Charlotte v. Henth, 750. 

§ 4. Public Purpose. 
What is  a public purpose is a question of law for the court, and where the  

application of this principle requires an ascertainment of fact, whether by 
court or jury, when the facts are  determined the issue no longer rests in fact 
but in law. Charlotte o. Heath, 750. 

If a purpose is a public purpose i ts  nature is not affected by the fact that 
the number of persons to  be served may be small. I b i d .  

The taking of a right-of-way for a sewer line to s e n e  property adjacent to 
the municipality, which line lies partly outside the city, hut which is to be 
connected with the municipal sewer system, and become the property of the 
municipality and subject t o  its exclusive control (Public-Local Laws of 1939, 
chapter 366, section 65) is for a public purpose, the service being available 
to the general public residing in, or who may seek residence in the area. Ibid. 

§ 4 36. Selection of Route o r  Land t o  Be Taken. 

The choice of a route is primarily within the discretion of the authority 
exercising the power of eminent domain, and will not be reviewed on the 
ground that  another route may have been more appropriately chosen unless it 
appears that there has been an abuse of discretion. Charlotte o. H ~ a t h ,  750. 
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3 6. Delegation of Power t o  Political Subdivisions. 

City of Charlotte is given authority by i t s  charter to condemn land for 
sewer line to serve property lying outside its city limits. Chavlotte v. Heath, 
750. 

EQUITY. 

3 1. S a t u r e  of Equitable Rights and  Remedies in  General. 

I t  is not the way of equity to override the law or to invalidate contracts or 
to d e s t r o ~  property rights. Vernon v. ReaZtg Go., 59. 

$j 2a. Me Who Seeks Equity Must Do Equity. 

The maxim that he who seeks equity must do equity is not a precept for 
moral ohqervance hut an enforceable rule of law. Ins. Co. v. Builford County, 
441. 

3 3. Laches. 
Lapse of time is  unavailing against a motion to set aside a void judgment. 

Johnst011 Co?cnt2/ v. Ellis, 268. 
ESTATES. 

3 1 0  S a t n r e  and  Grounds of Remedy of Sale of Estates for  Reinvestment. 
G. S.. 41-11. does not apply to suit by trustee to  sell part of realty of trust 

estate to pay debts to  preserve bulk of trust property. Trust Co. v. Rasberry. 
586. 

ESTOPPEL. 

3 3. Xature and Essentials of Estoppel by Record. 
Fact that plaintiff had instituted action for divorce in Virginia, alleging 

residence there, held not to estop him from asserting residence here in subse- 
quent suit in our court for divorce. Welch v. Welch, 541. 

3 6c. Estoppel by Silence. 
Where the owner of a lot encroaches upon a strip of the adjacent lot and 

builds structures located partly thereon, the owner of the adjacent 1 o t . i ~  not 
estopped by his silence and failure to  object from asserting his title thereto 
i n  an action in ejectment, and does not lose his title thereto until such adverse 
user has continued for  the twenty years necessary to ripen title by adverse 
possession. G. S., 1-40, the user not being under color of title. Ravzsey u. 
Nebel. 590. 

3 6g. -4cceptance of Benefits. 

Plaintiff's testator was an officer-stockholder in a close corporation which 
distributed its profits largely through salaries to officer-stockholders rather 
than through dividends. Testator entered into a n  agreement with the defend- 
a n t  and other stockholders under which the corporation obligated itself to 
continue payment of premiums on policies taken out by it on testator's life and 
to use the proceeds in the purchase of testator's stock upon his death. Upon 
testator's death the corporation collected the insurance, and deposited the 
proceeds in a separate trust fund. Held: During his life plaintiff's remunera- 
tion from the corporation was decreased proportionately by the expenditure 
of corporate funds to pay the insurance premiums, and a t  his death the corpo- 
ration and the other stockholders are  estopped from claiming the proceeds of 
the insurance a s  a general corporate asset. Bank u. Supply Co., 616. 
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6d. Estoppel by Conduct. 
Petitioners, three separate landowners, sought establishment of cartway 

along old route which ran from public road over lands of respondents and 
two of petitioners. Cartway was established. Thereafter two of petitioners 
sold their lands to respondents. Held: The other petitioners would be estopped 
to deny plaintiff the use of the old road across their lands to get to the cart- 
way established across the lands of respondents, and respondents. being in 
privity of title to  them, a re  likewise estopped. Long u. Trantharn, 510. 

EVIDENCE. 

2. Judicial Notice of Official Acts a n d  Political Subdivisions of This 
State. 

Courts will take judicial notice of size and location of municipality of the 
State. S. v. Bowen, 601. 

§ 6. Judicial Notice of Fac t s  Within Common Knowledge. 

Court will take judicial notice that  certain articles, in combination, a re  
implements of housebreaking. S. v. Baldu&, 293. 

§ 'id. Clear, Strong, and Convincing Proof. 

"Clear," "strong," and "convincing" have ordinary and accepted sense a s  
defined in dictionary. McCorkle ?I. Beatty, 338. 

9 15. Credibility of Witnesses i n  General. 

Conflict in statements in plaintiff's evidence affects i t s  credibility but not 
i ts  competency. S. v. Petry, 78; Graham v. Spaulding, 86. 

§ 18. Evidence Competent t o  Corroborate Witness. 
Where plaintiff's statement on direct examination is impeached by defend- 

an t  on cross-examination, i t  is competent for plaintiff on re-direct examination 
to testify a s  to  related matters, though not directly in issue in  the action, for 
the purpose of re-establishing his credibility. Brourrz v. Loftis, 7f32 

§ 21. Direct Examination-Broad Questions. 

Even when the financial inability of plaintiff to prevent foreclosure of a 
mortgage executed by him is relevant and competent, a question a s  to  his 
"financial shape and the reason for  it" is too broad. NcCorlcle v. Beatty, 338. 

22. Cross-Examination of Witnesses. 

The extent to  which cross-examination for impeachment is to be permitted 
rests largely in the discretion of the trial judge, and a n  exception to the extent 
of the cross-examination upon legitimate subjects of inquiry will not be sus- 
tained when the record fails to show abuse. 3fcCorkle v. Beattu, 338. 

9 30c. Maps a n d  Plats. 
A map or  plat of a survey not made in pursuance of a court order may be 

used by a witness to explain his testimony but it  is not competent as  substan- 
tive eridence. Bearcy v. Logan, 562. 

9 32. Transactions o r  Communications with Decedent. 

G.  S., 8-51, applies to caveat proceedings, but, as  nnder general rule, pro- 
hibition applies only to transactions with decedent and not with propounder; 
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further, beneficiaries may testify as  to transactions with decedent testator on 
issue of testamentary capacity. IN re Will o f  Lonzax, 498. 

Testimony by the maker of notes as  to  transactions with deceased payce 
tending to establish non-liability is properly excluded. G. S., 8-31. Pemy u. 
Trust Go., 667. 

§ 33. Documentary Evidence-Statutes, Laws, and  Ordinances of This 
s tate .  

I n  the absence of evidence that a purported municipal ordinance had been 
certified, a s  required by G. S., 5-5, or that it had been printed in book form, 
a s  provided in G. S., 160-272, i t  is  not error for the court to  exclude testimony 
of the police chief a s  to the existence and contents of the purported ordinance, 
it being necessary in such instance to  produce by the proper official the official 
municipal records to  prove the ordinance. Toler v. Savage, 208. 

§ 39. Pard o r  Extrinsic Evidence Affecting Writings i n  General. 
Recitations of a contractual nature in a written instrument may not be 

contradicted or varied by parol. Coleman 9. Whisnant, 258. 
Evidence of knowledge of agent respecting stipulation excluding liability is  

incompetent as  tending to vary written policy. Ins. Go. v. Wells, 574. 
Where the execution of instruments under seal is established by defendant's 

admission, his testimony that  he did not adopt or intend to adopt a s  his seal, 
the printed word "seal" appearing in brackets a t  the end of the line opposite 
his signature, is properly excluded as  parol testimony tending to vary, modify, 
o r  contradict the terms of a written instrument. Bell v. Chadwicick, 598. 

As between parties, maker may show that  note, even though under seal, 
was without consideration or that delivery was conditional. Perry v. Trust 
Go., 667. 

42d. Admissions by Agents o r  Representatives. 

In  the absence of competent evidence tending to establish the fact of agency, 
declarations of the alleged agent, even if material, are  incompetent. McChrkle 
u. Beatty, 335. 

§ 12f. Admissions i n  Pleadings. 
Where defendant admits in his answer the paragraph of the complaint 

alleging that  defendant had executed notes a s  set out therein, showing the 
printed word "seal" in brackets a t  the end of the line opposite defendant's 
signature, the admission is that defendant executed instruments under seal 
and defendant is  bound by the admission introduced in evidence by plaintiff. 
Bell v. C h a d ~ i c k ,  598. 

45. Expert and  Opinion Evidence in  General. 

Expert testimony is not based upon facts observed by the witness, but, con- 
trary to the general rule, is based upon facts assumed, and a n  expert is  per- 
mitted to give his conclusion a s  to an ultimate fact based upon facts assumed 
only in scientific or technical matters in which lay jurors, by reason of lack 
of specialized knowledge, skill or training, are  unable to make the deduction 
for  themselves. Tyndall v. Hines Go., 620. 
9 lay witness is permitted to  give his opinion as to common appearances, 

facts and conditions in those instances where the basic facts cannot be de- 
scribed so a s  to  enable a person who is not an eyewitness t o  form an accurate 
judgment in regard thereto, provided such "shorthand" statement is based 
upon facts observed by the witness. Zbid. 



875 ASALYTICAL INDEX. [226 

3 4G. Subjects of Opinion Evidence by Non-Experts. 
Lay testimony as  to the speed of a vehicle is competent only when the 

witness' opinion is based upon his observation of the moving vehicle. and n 
n-itness may not give his estimate of speed based upon tire marks of the 
vehicle and conditions observed by him a t  the scene of the accident, both 
because such opinion is not based on facts within the knowledge of the witness 
but is a deductive conclnsion from what he saw and knew, and because such 
opinion invades the province of the jury, the jury being competent to draw 
the conclusion from testimony a s  to the basic facts. Tyndnll v. Hines Go., 620. 

EXECUTORS AND ADMINISTRATORS. 

5 3. Removal and Revocation of Letters. 
Where, after letters of administration have been issued, a will is found and 

probated and letters issued thereon, the letters of administration must be 
rerolred. G. S.. 28-31: however, all acts done by the administrator i11 good 
faith prior to the discovery and probate of the will are valid and binding. 
Harris011 2.. Crcrter. 36. 

(j 4. Appointment of Successors After Removal. 
T*pon the re\-ocation of letters the clerk of the Superior Court is req~lired 

immediately to appoint a successor, G. S., 28-33, and the law contemplates a 
continuity of iuccession until the estate has been fully administered. Hal-rhoii 
u. (vlrter, 36. 

9 5. Assets of Estate  in General. 
Recovery of damages for wrongful death is for benefit of next of kin, b:lt 

recovery for pain and suffering and hospital expenses prior to death is asset 
of estate. Hoke v. Greyhou~d Gorp., 332. 

9 S. Title and Right t o  Possession of Assets. 

Purchaser of stock had certificates issued in name of self and niece ns 
tenantc. in common r i t h  right of survivorship. Held: Facts were insufficient 
to show as matter of law donative intent and delivery, and court's conclusion 
that nirce xvas sole owner of stock was error. Buffaloe u. Barnes, 313. 

Testator purchased certain stock through a broker and directed the broker 
to have the certificate issued in the name of himself and niece with right of 
surrivorship. but died before the stock was issued by the transfer agent. 
Held: The agency of the broker was revoked by the death of his principal, 
and the transaction not having been consummated, the executor is entitled to 
the stock as  against the niece. Ibid. 

9. Action3 to Collect Assets. 
Personal representative instituted action for wrongful death. Upon later 

discovery of will. letters were revoked and administrator c. t. a. appointed. 
who resigned in 18 days without prosecuting action.' Original administrator 
was then appointed administrator c. t .  a., d. b. n .  Held: Administrator c. t .  0.. 

d .  b. n.. wsi  entitled to be made party and prosecute action Hni-rison 2'. 

Carter, 36. 

5 10. Control and Management of Estate  in  General. 

Where powers conferred lqmn executor are  personal and discretionary. &uch 
powers cannot be esercired by substitute or successor. Trc.7ch v. Trust Co., 
337. 
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EXECUTORS ANL) ADMINISTRATORS-C~?I~~~~~~. 

§ 13a. Nature and  Grounds of Remedy t o  Sell Land t o  Make Assets. 
The personalty is primarily liable for the payment of decedent's debts, 

including judgments and obligations secured by mortgages, and the real estate 
is  secondarily liable and may be resorted to  only in the event the personalty 
is  insufficient to pay all debts in full. Moore v. Jones, 149. 

§ 13f. Proceeds of Sale. 
When realty is  sold under order of court to make assets and personal repre- 

sentative takes the land in the condition in which his decedent left it, and 
the proceeds of sale remain real estate until all liens are  discharged and must 
be applied to  the payment of such liens in the order of their priority, and only 
the  residue is  personalty to be distributed i n  the order of priority prescribed 
by G. S., 28-106, and therefore where the land is subject t o  a docketed judg- 
ment and a subsequently recorded mortgage the judgment must be satisfied in 
full before application of any part of the proceeds to  the mortgage or  to  the 
payment of other debts. Moore v. Jones, 149. 

§ 15m. Claims Against Estate--Contracts a n d  Undertakings of Decedent. 
The cost of repairs to real property which are ordered by testator o r  by his 

authorized agent, and which a re  completed prior to his death, a r e  chargeable 
against the executors; but other repairs made after testator's death when 
title had vested in the devisees, in the absence of a finding or evidence that 
they had been contracted for by testator o r  someone authorized by him, are 
chargeable against the devisees. Buffaloe v. Barnes, 313. 

§ 15k. Claims Against Estate--Taxes. 
In  the absence of a contrary testamentary prorision, Federal Estate taxes 

should be paid out of the general funds of the estate and not charged against 
the individual beneficiaries. Buffaloe v. Barnes, 313. 

5 16. Priorities. 
When realty is  sold to make assets, proceeds are  realty until all  liens are  

discharged, and docketed judgments and mortgages must be paid in order of 
priority before residue is used to pay other debts of estate. Moore v. Joms,  
149. 

§ 19. Actions on  Claim-Limitations. 
Where a claim against an estate is not referred, G. S., 28-111, and is re- 

jected, action thereon is barred if not instituted within six months of receipt 
of written notice of the rejection, and the burden of proof is  on claimants. 
Craver v. Spaugh, 450. 

9 24. Distribution of Estate  Under Family Agreements. 
Family agreements for  the settlement of bona fide disputes and controversies 

in  regard to  estates, not involving the rights of infants, when approved by the 
court, a r e  valid and binding, and when fairly made, are  favorites of the law. 
Redwine v. Ctodfelter, 366. 

Where there is a testamentary trust and the rights of infants are  affected: 
(1)  A family agreement will not be allowed to amend, defeat, o r  revoke the 
trust, but will be approved only to preserve the t rus t ;  (2) The rule that  the 
law looks with favor on family agreements does not prevail, but the maxim 
applies that  equity looks with a jealous eye on contracts materially affecting 
the rights of infants and that their welfare is the guiding s tar  in determining 
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its reasonableness; (3)  The trust will not be modified on technical objections, 
but there must be some exigency, contingency, or emergency which makes 
action of the court indispensable to the preservation of the trust and the 
protection of the infants. Ibid. 

Spproral of family agreement held without error upon facts found in this 
case. Ibid. 

FRAUD. 
§ 6. Damage. 

In  order to be actionable, legal fraud, as  well a s  moral fraud, must involve 
some detriment resulting from the fraud suffered by the party seeking relief, 
or some inequitable advantage taken by the party against whom the relief is 
sought. Ins. Co. v. Guilford County, 441. 

§ 8. Legal Fraud. 

While legal fraud has not been precisely defined, i t  rests upon public policy 
and does not necessarily involve the conscience or moral dereliction. 1/18. Co. 
a. Guilford Count!/, 441. 

FRAUDS, STATUTE OF. 

§ 1. Purpose and Operation in General. 
Any person, plaintiff or defendant, against whom enforcement is sought may 

plend the statute of frauds against a contract voidable under the statute. 
Davis c. Lovick, 252. 

§ 2. Sufficiency of Writing. 

A writing cannot be held sufficient under the statute of frauds unless it  
describes the land, the subject matter of the agreement, with certainty or 
refers to matters aliunde from which the description can be made certain. 
Searcy v. Logun, 562. 
d memorandum "Received of C. L. $50.00 fo r  homeplace where he now lives 

which he has no deed for" dated and signed by the owner of land i s  held 
sufficiently definite to admit of parol evidence for  the purpose of identifying 
the land. This memorandum being sufficient under the statute of frauds, 
G. S.. 22-2, the purchaser is entitled to  introduce another receipt executed by 
the owner to him, even though i t  does not purport to identify the land, and to 
shorn by parol that it  was part of the consideration for the land contracted 
to be conveyed. Ibid. 

The "party to be charged" whose signature i s  necessary to take the contract 
out of the statute of frands, is  the party against whom the contract is sought 
to be enforced, whether vendor or purchaser. Harvey v. Linker, 711. 

§ 3, Pleading of Statute. 
The general denial of the contract as  alleged is a sufficient pleading of the 

statute of frauds. G. S., 22-2. Haraeu a. Linker, 711. 

§ 4. Estoppel and  Waiver of Defense. 

A party is  not estopped, by his pleading from asserting the defense of the 
statute of frauds unless the pleading asserts the voidable contract as  a neces- 
sary basis for the relief sought, and the mere recital of the parol agreement 
in the pleading does not adopt it or ratify i t  o r  waive the right to thereafter 
assert the statute in subsequent pleadings. Davis v. Lovick, 252. 

Complaint held to state cause in ejectment regardless of verbal agreement 
and plaintiff was not estopped from pleading statute in reply. Ibid. 
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FRAVDS, STATUTE OF-Continued. 

3 10. Contracts t o  Convey Realty. 
A contract for the  sale of land or any interest therein must fix the price, 

and therefore where a valid contract to convey is executed by the owners of 
land, and later the purchasers add after the signatures a stipulation that by 
mutual agreement the time for performance had been extended and the pur- 
chase price changed to a reduced sum, the change in purchase price constitutes 
a new contract which, not having been signed by the owners, is  unenforceable 
against them under the statute of frauds a s  not having been signed by the 
parties to be charged. Harvey v .  Linker,  711. 

11. Leases. 
A verbal agreement to lease real property for one year with privilege of 

renewal thereafter for four successive years comes within the statute of frauds, 
G. S., 22-2, since the lease and the provision for renewals constitute but a 
single contract, and the full term is absolute as  to the lessor. Wrigh t  v .  
Allred. 113. 

An agreement by the remainderman to rent the locus in quo from the life 
tenant for the entire period of the life estate is for an indefinite term and one 
which may last beyond three years and therefore such agreement comes 
the statute of frauds, G. S., 22-2. Davix v .  Lovick, 252. 

GIFTS. 

9 1. Kature and  Essentials of Gifts Inter Vivos. 
In  order to constitute a gift in ter  vivos there must be an intent to presently 

pass title, and this intention must be consummated by delivery, actual or 
constructive, with consequent loss by the  donor of dominion over the property 
given. Bziffaloe v .  Barnes,  313. 

Ordinarily, when the purchaser of shares of stock has the certificate issued 
in the name of another, and so registered on the books of the corporation. 
though retaining possession of the certificate, the transaction constitutes a 
gift inter rivos consummated by constructive delivery, but such transaction 
does not operate a s  a gift inter vivos when the name of such other is  inserted 
for  the convenience of the purchaser, donative intent is not established, qr 
where the donor has not divested himself of right and title to the stock and 
of all dominion and control over it. Ibid. 

The fact that  the  purchaser of stock has  the certificate issued in the name 
of himself and another with words purporting to  create a joint tenancy with 
right of survivorship, does not conclusively establish donative intent which 
is  essential to a valid gift inter vivos, but such intent must be determined by 
consideration of all  the attendant facts and circumstances. Ibid. 

Act of uncle in having stock certificate issued in name of himself and niece 
held not to show a s  matter of law, upon facts agreed, donative intent and 
delivery. D i d .  

Where one purchases stock with his own funds and has the certificates 
issued or reissued to himself and another a s  joint tenants with right of sur- 
vivorship, but keeps the stock certificates in  his possession throughout his 
lifetime, the transaction cannot constitute a gift ilzter vivoe since i t  lacks the 
essential element of absolute and unconditional delivery. Buffaloe v .  Barncs, 
780. 

This action was instituted in replevin by a widow to recover possession *if 

an automobile from her father-in-law. Plaintiff's evidence that the car had 
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been purchased by her husband and that he had made a valid gift inter vivos 
of the car  to  her is held sufficient to overrule defendant's motions to nonsuit. 
Ja.me8 v. James, 399. 

9 4. Nature a n d  Essentials of Gifts Causa Mortis. 
Having stock, paid for  by testator, issued in his name and that of another 

a s  joint tenants with right of survivorship held not to constitute gift causa 
mortis. Buffaloe v. Barnes, 313. 

GRAND JURY., 

5 3. Nature and Functions of Grand J u r y  i n  General. 
The grand jury is  not a trial court, but an investigatory body, and it  is 

competent t o  send to the grand jury as  many bills of indictment a s  may be 
necessary to  get before i t  necessary witnesses and evidence from which i t  may 
decide the propriety of submitting the accused to trial. S. v. Lewis, 249. 

HABEAS CORPTJS. 

§ 3. Habeas Corpus t o  Obtain Custody of Minor Children. 
The jurisdiction of the court in habeas corpus proceedings to determine the 

custody of children in a contest between husband and wife, living in a 
state of separation but not dirorce, although statutory, G. S., 17-39, is equita- 
ble. In re Biggers, 647. 

g 9. Enforcement of Decree. 
An order of the court awarding custody of minor children in habeas corpus 

proceedings, even though based upon consent of the parents, is not a mere 
affirmation of a civil contract, and perforce the court has jurisdiction to 
enforce such order by attachment for  contempt. I n  re Riggers, 647. 

HIGHWAYS. 

§ 11. Nature and  Establishment of Neighborhood Public Roads. 

There is no legislative sanction or  provision for the establishment of a 
neighborhood road, a term ordinarily used t o  designate a private way which 
serves a neighborhood as  a n  outlet to  a public road. Bpeight v. Anderson, 492. 

Neither a way of egress or ingress over lands of another existing by consent, 
nor one obtained by prescription, is  a neighborhood public road. Speight v. 
Anderson, 492. 

Such way does not come within provisions of Ch. 183, Public Laws '1941, 
which amends Ch. 302, Public Laws 1933. Ibid. 

HOMESTEAD. 

§ 8. Appraisal a n d  Allotment of Homestead. 
In  bankruptcy proceedings homestead was allotted in certain lands, subject 

to  a spcified judgment. Held: As against this judgment there was no deter- 
mination of the extent of debtor's homestead in the lands, and the judgment 
creditor was not remitted to reallotment of homestead either by suit in equity 
o r  by application to the clerk under G. S., 1-373, but could proceed by levy of 
execution and allotment of homestead. Sample v. jack so?^, 4.08. 
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HOMICIDE. 

9 lc .  Definition of "Deadly Weapon." 

A sharp. thick, pointed blade six inches long, sufficient when stabbed into 
the  body of another to reach and penetrate the heart, is, when so used, per sc 
a deadly weapon. S. v. Hightower, 62. 

"Brick" m a r  be deadly weapon as  matter of law when thrown a t  close range 
with force. R. v. Perry, 530. 

§ 2. Part ies  and Offenses. 

U p n  eridence tending to show that all of defendants acted in concert in 
producing the first difficulty and all engaged in the fighting, and that  during 
the second a f f r a ~ ,  which was but a continuation of the first, one of defend- 
ants  fired the fatal shot while the deceased and appealing defendant Fere 
fighting. the contention of the appealing defendant that  the one who inflicted 
the fatal injury mas acting independently, is untenable. S. v. Vaden, 138. 

Ij 4c. Pr-emeditation and Deliberation. 

S o  rule as  to the length of time necessary for the mental processes of pre- 
meditation ancl deliberation can be laid down, it  being sufficient if a f i x 4  
design to Bill is formed and thereafter such intent is executed. however soon 
or late. S. ?;. Hart, 200. 

If a person forms a fixed design to kill. and thereafter executes such intent. 
however coon or  late. there is sufficient premeditation and deliberation to 
warrant tlie jwy in finding him guilty of murder in the first degree. S. zl. 
Stewart,  299. 

9 4d. Murder in  Perpetration of Robbery. 

Murder committed in the perpetration or attempt to perpetrate a robbery 
is  murder in the first degree. G. S., 14-17. S. v. Bennett. 82. 

Where there is a conspiracy to rob and one of the conspirators kills in tlie 
nttempt to perpetrate the robbery, each of the conspirators is guilty. Ibid.  

9 4e. Mu~ader i n  Perpetration of Rape. 

A homicide committed in the perpetration of the capital felony of rape is 
murder in the first degree, G. S., 14-17, and premeditation and deliberation Is 
presumed and need not be proven. S. v. Kiwg, 241. 

9 5. Voluntary Manslaughter. 

Mere words, however abusive, are  not sufficient provocation to reduce mllr- 
der in t h r  second degree to manslaughter, but legal provocation must be cir- 
cumstanres nmounting to au assault o r  threatened assault. S. v. Hightoww. 
62. 

9 11. Self-Defense. 

Where the State's evidence supports view that defendants did not quit fight 
when they had opportnnity, nonsuit on grouncl of self-defense is properly 
denied. R. v. T7nden, 138. 

When defendant testifies that  he was part owner of the filling station, the 
scene of thr  fatal encounter, but the State offers evidence that the filling 
station w a ~  :r pnblic filling station operated in the sole name of defendant'c 
brother and thnt all 1iceni.es were issued in the hrother's name and that de- 
fendant wac a farmer liring some distance an-ay. defendant% contention thnt 
lie was on his own prerni+es is an open q~iestion for the jnry on the conflictins 
evidence. S 2;. Ta?jlor. 2% 



In  order to justify a Billing in self-defense, defendant must be under reason- 
able apprehension of death or great bodily harm under the circumstances a s  
they appear to him a t  the time, which subjective apprehension perforce is 
predicated upon the exercise of reason, and therefore necessarily beyond the 
capacity of a person too drunk to have any conscious mental processeq. S. c. 
Abslzer, 656. 

§ 16. Presumptions and Burden of Proof. 
The burden is on defendant to prove his plea of self-defense, including his 

contention that  he mas on his own premises when this fact is material only 
to his plea to establish that he was not required to retreat. S. o. Taylor, 286. 

Premeditation and deliberation are not presumed from killing with deadly 
weapon. 8. v. Stewart, 299. 

While in a prosecution for mnrder in the first degree the State has the bur- 
den of proving each of the essential elements of the crime, i t  is entitled to 
avail itself of the presumption of malice upon the showing of an intentional 
killing with a deadly weapon, with the burden ~lpon it to complete its case by 
establishing the elements of premeditation and deliberation beyond a reason- 
able doubt. 8. v. P l o ~ d ,  571. 

The State must prove that deceased died as  result of gunshot wound in- 
flicted by defendant before i t  is entitled to presumption of malice. S. v. 
Ellison, 628. 

17. Relevancy and Competency of Evidence in General. 
In  a prosecution for murder in the first degree, testin~ony that in his volz~n- 

tary confession the defendant stated he entered the house in which deceased 
was sleeping with the motive of raping her is competent to show that the 
killing was done in the perpetration or attempt to perpetrate the capital 
offense of rape, which would constitute murder in the first degree without 
proof of premeditation and deliberation. S. c. liilrg, 241. 

§ 18. Dying Declarations. 
I n  order to be competent, dying declarations must relate to the act of 

killing or t o  circumstances so immediate attendant thereon as  to constitute 
part of the res gestce, must be made by the victim in the present anticipation 
of death, and death must ensue. S. v. Thompson, 651. 

?"he ruling of the trial court admitting in evidence dying declarations will 
he reviewed only to  determine if there is sufficient evidence a s  to the necessary 
facts, including the fact that the declarations were made in present anticipa- 
tion of death, to  support wch ruling. Ib id .  

§ 19. Admissions. 
Admission by defendant that  he shot deceased is not admission that he 

inflicted fatal wound: nor is admission by counsel in argument binding upon 
defendant. S. v. ElZisoa, 6'28. 

20. Evidence of Motive and Malice. 
Evidence that  defendant's motive in entering house where deceased ~ ~ ' 1 s  

sleeping was to commit rape Itcld competent, even though motive is not elenlent 
of offense. S. v. King, 241. 
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5 21. Evidence of Premeditation and Deliberation. 

Premeditation and deliberation are not presumed from a killing with a 
deadly weapon, but may be shown by circumstances, and all the circumstanc~s 
under which the homicide was committed may be considered, one such cir- 
cumstance being the entire absence of legal provocation. S. 2;. Stewart, 298. 

5 25. Sufficiency of Evidence and  Nonsuit. 

Evidence of defendant's participation in a conspiracy to rob resulting in 
the death of the victim a t  the hands of a co-conspirator in the attempt to 
perpetrate the offense held sufficient to overrule defendant's motion to nonsuit. 
8. v. Bennett, 82. 

Defendant's motion to nonsuit is properly denied when the evidence tends 
to show an intentional killing with a deadly weapon, since the credibility and 
sufficiency of the defendant's evidence in mitigation or  excuse is for the jury 
to  consider and decide. S. v. RoBi?rson, 95 ; S. v. Vaden, 138. 

The State's evidence tended to show an affray a t  a filling station engaged 
in by all defendants, that the fight was stopped but tha t  thereafter defend- 
ants, three brothers, sought and found their antagonist a t  another filling 
station, that  third parties induced them to shake hands and apparently settle 
their controversy and the brothers started to leave in their truck when one 
of them called the proprietor out and expressed dissatisfaction with the 
settlement, that their antagonist then came out of the filling station and the 
quarrel was renewed and he, armed with a knife, and one of defendants, 
armed with a blackjack, started fighting, and that  while they were fighting 
another defendant shot from the truck, inflicting fatal  injury. Held: The 
evidence supports the view that  the second fight was but a continuation of 
the first and that  the purported settlement of the controversy n a s  not entered 
into in good faith, and that in reality defendants had not quit the fight, and 
therefore motion to nonsuit on the ground that  the State's evidence established 
the defense of self-defense, was properly denied. S. v. Vaden, 138. 

Testimony of a witness that defendant got a shell, showed i t  to  the witness 
and stated "this is Miss Margie's (the deceased) dose," and later stated that 
he had shot deceased through the head. and testimony of another witness that 
defendant stated that he was going to kill "everyone there" i s  held sufficient 
to be submitted to the jury on the question of premeditation and deliberation. 
S. v. Hart, 200. 

Evidence of premeditation and deliberation held sufficient to sustain convic- 
tion of murder in the first degree. S. v. Stewart, 299. 

Evidence of defendant's guilt of manslaughter in an attempt a t  criminal 
abortion held sufficient to be submitted to the jury, but as  a new trial is 
ordered on a n  exception relating to  the admission of evidence, recitation of 
the evidence is not necessary. S. v. Gardner, 310. 

§ 27a. F o r m  and  Sufficiency of Instructions i n  General. 
The use of the term "the implement offered in  evidence and referred to by 

witnesses a s  a knife" is held a suficiently definite reference to  the weapon 
offered in evidence, i t  appearing that  the jury could not have misunderstood. 
S. v. Hightower, 62. 

9 27b. Instructions o n  Presumptions and Burden of Proof. 
Where defendant testifies that  he intentionally shot deceased but does not 

admit that  he inflicted fatal injury, a charge that  defendant admitted the 
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intentional killing of deceased with a deadly weapon, raising the presumption 
of malice constituting the offense of murder in  the second degree and placiug 
the burden on the defendant to prove matters in mitigation or excuse, must 
be held for  prejudicial error since i t  affects the burden of proof, notmithstand- 
ing plenary evidence on the part of the State tending to show that  the injuries 
inflicted by defendant were fatal, the credibility of the State's evidence being 
for  the jury and the court being prohibited from expressing an opinion thereon. 
G. S., 1-180. a. v. Eltison, 628. 

,4 charge which properly places the burden upon defendant to establish his 
contention of drunkenness rendering him incapable of premeditation and de- 
liberation, but then further charges that  the burden is on defendant to estab- 
lish the matter to the satisfaction of the jury "in order for him to mitigate 
the offense," must be held for error, since the burden of establishing premedi- 
tation and deliberation beyond a reasonable doubt rests upon the State 
throughout, and defendant in no event has the burden of establishing matters 
mitigating the offense from first degree to second degree murder. S. v. Sbsher. 
656. 

§ 27c. Instructions on Murder i n  First Degree. 

Since the enactment of the statute dividing murder into degrees, C. S.. 4200. 
G. S., 14-1'7, the use of the adjective "aforethought" in charging upon murder 
in the first degree is not required, the definition and use of the term "premedi- 
tation and deliberation" being sufficient. 8. v. Hightower, 62. 

The use of the phrase "premeditation or deliberation" in the charge held 
not prejudicial error in view of the fact that  immediately thereafter the court 
repeatedly and correctly instructed the jury that  both these elements were 
essential for a conviction of first degree murder. 8. v. Deatofi, 348. 

3 27e. Instlvctions on  Manslaughter. 

The definition of manslaughter in the court's charge a s  the unlawful killing 
of a human being without malice will not be held for error as  inadequate. 
S. v. Thompsow, 651. 

3 27f. Instructions on Defenses. 

In this prosecution for  murder in the first degree it  i s  held that the court 
below fair17 and fnlly presented defendant's cause, both as  to  the law and 
evidence, on defendant's defenses of insanity, drunkenness, provoked assault, 
and self-defense. 8. v. Hightozcer, 62. 

When the question of whether defendant was on his own premises a t  the 
time of the fatal encounter is a n  open question for  the jury on conflicting 
evidence, the court. in the discharge of its duty to explain and apply the law 
to all material phases of the testimony, properly explains the law both upon 
the duty to retreat ordinarily prevailing, and the right of a person to stand 
his ground if without fault and on his own premises, and defendant's conten- 
tion that the explanation of the duty to retreat was inapplicable to the evi- 
dence and p ~ e j l l d i ~ i a l  is without merit. S. v. Taylor, 286. 

Where the State's evidence tends to show a deliberate, premeditated killing 
with a deadly weapon, and there is  no evidence in the case constituting ally 
h a ~ i s  that the killing was in self-defense, defendant having offered no evidence. 
the failnre of the court to instruct the jury upon the right of self-defense will 
riot be hrlcl for error. S. v. Dentm, 348. 

Where defendant testifies that  he became so intoxicated that he had no 
remembrance of anything that  happened for  some time prior and subsequent 
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t o  the homicide, the court is not required to submit to the jury the question 
of self-defense, notwithstanding testimony on the part  of the State's witnesses 
tha t  defendant knew what he was doing, since even the evidence that  defend- 
a n t  knew what he was doing, standing alone, fails to lay the necessary predi- 
cate  that  defendant reasonably apprehended he was in  danger of death or 
great bodily harm. S. v. Absher, 656. 

§ 27h. Form and  Sufflciency of Issues a n d  Instructions on  Less Degrees 
of Crime. 

Where all the evidence tends to show murder committed in the perpetration 
of a robbery pursuant to  a conspiracy and that  both defendants were present 
and participated in the crime, the court properly limits the jury to  verdicts of 
guilty of murder in the first degree or not guilty. S. v. Matthews, 639. 

HUSBAIVD AND WIFE. 

5 1 2 -  (1). Requisites and  Validity of Deeds of Separation. 
Deed of separation not executed as  required by statute is void ab initio and 

is  a nullity. Pearce v. Pearce, 307. 

INDICTMENT AND W,QRRANT. 

§ 9. Charge of Crime. 
No indictment, whether a t  common law or under a statute, can be good if i t  

does not accurately and clearly allege all  the constituent elements of the 
offense charged. S. v. Morgan, 414. 

I n  drawing a n  indictment i t  is  always better to adhere to the established 
practice. S. v. Owenbu, 521; S. v. Bentolr, 745. 

§ 15. Right  to and  Scope of Amendment. 
The trial court has the discretionary power to permit an amendment to a 

warrant charging assault on a female simpliciter so a s  to charge an assault 
on a female by a man or boy over eighteen years of age. S. v. B r i m s ,  523. 

. Sufflciency of Indictment to Support Conviction of Less Degree of 
Crime Charged. 

Where, upon indictment charging first degree burglary, solicitor announces 
he would not ask for  more than conviction of burglary in  second degree, i t  is 
tantamount to a mlle  prosequi on the capital charge, and no charge remains 
in the bill of indictment to  support conviction of second degree burglary. 
S. v. Loclclear, 410. 

INFANTS. 

g 11. Damages i n  Action by Minor fo r  Negligent Injury. 
I n  a n  action by a minor to recover for permanent personal injuries, a charge 

on the issue of damages permitting the jury to  consider loss or decrease of 
earning capacity during minority a s  an element of recovery must be held for  
reversible error, since the father is entitled to the services and earnings of 
his unemancipated child during minority. Toler v. Savage, 208. 

§ 14. Duties, Liability and  Authority of Guardians Ad Litem. 
A guardian ad  item, much less a next friend of minors, cannot consent to a 

judgment against the minors without special authority of the court ..... Johneton 
Coanty u. Ellis, 288. 
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A next friend is appointed to bring or prosecute a proceeding in which the 
infant suitor is plaintiff or seeks to assert some positive right, while a guardian 
a d  litem is appointed to defend, and the distinction between them in legal 
effect is substantial and not merely formal. G. S., 1-64, 1-65. Ibid. 

While a next friend, in the prosecution of some positive relief for an infant 
suitor, may be called upon to defend against incidental or opposing rights, 
such a s  offsets, counterclaims, or other defenses or demands connected with 
the original claim, a next friend of minor heirs a t  law seeking t o  set aside 
a tax foreclosure is not required to defend a mortgage foreclosure asserted by 
a n  intervener in the action, and his representation of the minors in such 
unrelated and independent cause does not legally exist. Ib id .  

Where a next friend of minor heirs a t  law seeking to set aside a tax fore- 
closure obtains a judgment setting aside the sale and providing repayment to 
the purchaser a t  the sale of taxes and expenses, his office a s  next friend 
becomes functus oncio, and he does not legally represent the minors upon a 
hearing thereafter had a t  the instigation of an intervening mortgagee to fore- 
close a mortgage on the land. Ibid.  

9 18. Conduct Causing Child t o  Be Adjudged a Delinquent. 
I n  a prosecution under G. S., 110-39, a charge to  the effect that  defendant 

would be guilty if he encouraged, aided and abetted the prosecuting witness 
"in moral delinquency" is held for error, since the statute uses the term "to 
be adjudged a delinquent" and the two ternis are  not synonymous. 5'. z?. 

Bullim, 142. 
INJUNCTIONS. 

9 2. Inadequacy of Legal Remedy. 
The object of equity is to supply the deficiencies of the law and equity will 

not interfere when there is  an adequate legal remedy. Clinton u. Ross, 682. 

§ 3. Irreparable Injury. 
Injunction will lie to prevent irremediable injury to or destruction of prop- 

erty rights. Clinton v. Ross, 682. 

fj 4d. Subjects of Injunctive Relief-Nuisances. 
Injunction will lie to  prevent the maintenance of a public o r  private nuisance 

where the public welfare or property rights a re  injuriously affected. Clinton 
v. Ross, 682. 

A municipality may enjoin the operation of a lawful business only if there 
is something inherent in the nature of the business o r  in  the manner of its 
operation which has some definite and substantial relation t o  public health, 
morals, safety o r  welfare, and the fact that the business may seriously inter- 
fere with the business of others is in itself insufficient. Ibid.  

Whether the operation of a business injuriously affects the public health, 
morals, safety o r  welfare may frequently depend upon its location and sur- 
roundings. That which is harmless in an industrial area may be unsafe or 
injurious in a thickly settled residential district. Ibid.  

3 4g. Subjects of Injunctive Relief---Ordinances, Crimes and Misde- 
meanors. 

Injunction will not lie to  restrain the enforcement of a municipal ordinance 
on the ground of unconstitutionality except when plaintiff would otherwise 
suffer irreparable injury to property or personal rights. Lalzier u. W a r s a w ,  
637. 
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Injunction will not lie a t  the instance of operator of taxicab maintaining 
stand on his property adjacent to a bus station, to enjoin the enforcement of 
a municipal ordinance prohibiting the maintenance of taxicab stands within 
fire hundred feet from the bus station except a t  one designated place. Ib id .  

Injunction will not lie to restrain the violation of the criminal law unless 
the remedy of prosecution is inadequate because the threatened violation 
would result in  irreparable injury to  property o r  the rights of the public, 
inadequacy of punishment or difficulty in obtaining conviction or improper 
enforcement of the criminal statute being insufficient. Clinton v. Ross, 682. 

9 8. Continuance, ModiAcation and Dissolution of Temporary Orders. 
Continuance to  hearing of order restraining construction of addition to 

tobacco warehouse held error in absence of finding that  i t  was contrary to 
valid zoning regulation or that  structure would constitute nuisance. Kass 
2;. Hedgpeth, 405. 

Continuance of order restraining municipality from paving parlrway in 
street to hearing held error where pleadings and eridence raised no issnes of 
fact for determination of jury. Spicer v. Goldsboro, 557. 

INSANE PERSONS. 

9 14. Service of Process. 
G. S., 1-97 ( 3 ) ,  provides the method of service of process on insane persons 

generally in  all  classes of actions against them, and process in an action for 
divorce may be served under its prorisions. Smith v. S m i t h ,  544. 

9 15. Representation of Incompetent. 
Where, in a n  action for divorce against a person who has been declared 

non conzpos mentis, process has been duly served in accordance with G. S., 1-97 
(3 ) ,  the duly appointed guardian a d  litem must auswer G. S., 1-67, and de- 
murrer of the guardian ad  litem on the ground that the marital relation is  
such that  the spouse alone may elect to prosecute or defend the action and 
that  defendant's inability to appear and answer in person defeats the juris- 
diction of the court, is  untenable. Smith v. Smith, 344. 

8 13c. Waiver of Provisions by Insurer. 
Where a policy of insurance stipulates that i t  embodies all the agreements 

existing between insured and insurer or any of i ts  agents, and tha t  notice 
to  the agent or any other person should not effect a waiver or change of any 
part  of the contract or estop the insurer from asserting any right unless 
endorsed thereon so a s  to  form a part of the contract, held in the absence of 
prayer for reformation, evidence of knowledge of the agent relating to  a 
stipulation excluding liability or limiting coverage of the policy would tend to 
vary the written instrument by parol, and an issue of knowledge of the agent 
is inadvertently submitted. Ins. Go. v. Wells, 574. 

Stipulations in a policy of life insurance that insurer should not be deemed 
to have knowledge of any prior policy issued by it on the life of insured 
unless a waiver thereof is endorsed on the policy, and that issuance of 
the policy should not be deemed a waiver of the provision for  forfeiture for 
prior insurance, a re  ineffectual to preclude a waiver of the forfeiture provi- 
sion upon a proper showing. Hiclcs v. Ins.  Co., 614. 
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Waiver of a forfeiture provision in a policy of insurance is predicated on 
knowledge on the part of the insurer of the pertinent facts, and conduct there- 
after inconsistent with a n  intention to enforce the condition. Ibid. 

3 1 b  ( I ) .  Misrepresentations as to Existence of Other Insurance. 
A representation that applicant is not protected by prior insurance issued by 

insurer is material, and when the statement is false, insurer is entitled to 
avoid the second policy unless insurer waives the forfeiture provision, regard- 
less of whether the misrepresentation is innocently o r  fraudulently made. 
Hicks v. Ins. Co., 614. 

§ 31c. Knowledge and  Waiver by Insurer. 
The issuance of a second policy, or the continued collection and receipt of 

premiums thereon, with knowledge on the part of the insurer that  insured has 
another prior policy of the company in force on his life, thus inducing insured 
to believe the second policy is  valid, constitutes a waiver or a n  estoppel pre- 
cluding insurer from asserting a forfeiture provision of the second policy on 
the ground of the existence of the prior policy, and this result obtains regard- 
less of whether the false statement in  the application in regard to  prior insur- 
ance was innocently or fraudulently made. Hicks u. Insurance, 614. 

Forfeiture of a policy for misrepresentation is not a penalty imposed upon 
insured for  making a false statement, but is based on the principle that 
insurer has  been misled by the misrepresentation to i ts  damage, and insurer 
will be held to have waived forfeiture where, after acquiring knowledge of 
the facts, he fails to  cancel the policy or  forego further collection of premiums. 
Ibid. 

3 34a. Construction a n d  0perat.ion of Disability Clauses and  Sufficiencs- 
of Evidence of Disability. 

Held: Plaintiff's own evidence reveals that during the period of claimed 
disability he actively engaged continuously in business transactions in con- 
nection with the operation of the farms, and insurer's motion to nonsuit should 
have been allowed in his action on a life insurance policy providing to r  bene- 
fits if insured should become "totally and permanently disabled by bodily 
injury or disease" so as  to  prevent him from "performing any work for  com- 
pensation, gain or profit." Ireland v. 1128. CO., 349. 

3 37. Action on  Life Policies. 
An issue a s  to the knowledge of insurer's soliciting agent, submitted upon 

the theory that such knowledge was imputed to insurer and constituted a 
waiver of a forfeiture provision of the policy, is correctly submitted and is  
not objectionable because within itself i t  does not completely determine the 
controversy, when the other issues submitted in connection therewith are 
sufficient for this purpose. Hicks v. Ins. Co., 614. 

Where insurer, in an action on a life policy, makes formal tender of pre- 
miums collected by i t  from date of issuance of policy to  the death of insured, 
and the verdict of the jury establishes knowledge of insurer constituting a 
waiver of the forfeiture relied on by insurer a s  a defense, the facts before 
the court a re  sufficient to support i ts  judgment awarding recovery on the 
policy. Ibid. 

3 43. Cbnstruction of Liability Policies a e  t o  Risks Covered. 
A stipulation in  a policy of liability insurance that the policy should not 

apply while the vehicle is used a s  a public or livery conveyance is not a condi- 
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tion working a forfeiture and subject to waiver, but an exclusion of liability 
o r  limitation on coverage. Ins.  Co. v. T e l l s ,  554. 

s 50. Actions on Liability and Collision Policies. 
Insurer denied liability on the policy in suit on the ground that it had 

canceled the policy by mailing notice of cancellation to insured more than a 
month prior to the accident. Insured offered in evidence letters written by 
insurer's agents, one stating that the policy had been canceled and the other 
that  the policy had been canceled by notice addressed to insured. Plaintiff 
testified that  he had not received any notice of cancellation aild did not receive 
the unearned part of premium until af ter  notice of loss 11ad been given 
insurer. Insurer's agent testified he mailed the notice. Held: Since matter 
properly mailed is ordinarily received, insured's testimony that he did not 
receive notice of cancellation is some evidence that notice had not been mailed, 
and therefore the question was for the jury upon the conflicting evidence, and 
insurer's motions to  nonsuit a t  the close of plaintiff's evidence and a t  the 
close of all the evidence and its request for a directed verdict, were properly 
denied. W h i t e  v. Ins.  Co., 119. 

In  action on liability policy, jury's answer establishing that T ehicle, a t  time 
of collision, was being used for carriage of passengers for hire, within clause 
of policy excluding liabilit) in such instance. supports judgment for insurer, 
and second issue of agent's linowledge of such use is improvidently submitted 
and may be treated as surplusage. Ins.  Co .v. TTTclls. 574. 

INTEREST. 

s 2. Time and Computation. 

Sothing else appearing, interest on balance of purchase price under contract 
to convey begins to run a t  time of execution of contract and possession by 
om-ner, and not date of execution of deed. Hood c. &'inith, 573. 

INTOXICATING LIQUOR. 
# 8. Forfeitures. 

Where a defendant has been convicted of illegal transportation of nontax- 
paid liquor, the court may a t  a subsequent term enter an order nunc pro twfc 
for the forfeiture and sale of the vehicle uped for such transportation. G. S., 
18-48 and 18-6. S. a. iLfau?~or, 646. 

.4n order of condemnation and sale of a vehicle used in illegal transportation 
of intoxicating liquor is no part of the personal judgment against the accused 
although dependent upon his conviction. and by statutory provision claimants 
a re  entitled to  a hearing to determine their rights. Ibid. 

s 9b. Presumptions and Burden of Proof. 
In  a prosecution under G. S., 18-50, no presumption of intent to  sell arises 

from the unlawful possession of illicit liquor. and the State must prove not 
only unlawful possession of illicit liquor but also the intent to sell, unaided by 
any presumption or rule of evidence. S. v. Peterson, 255. 

8 913. Sufficiency of Evidence and Nonsuit. 
Eridence heZd insufficient to overrule nonsuit in prosecution for  unlawful 

possession of illicit liquor for sale. S. G. Petersol?, 255. 

In  a prosecution for illegal possession and sale of intoxicating liquor and 
illegal possession for purpo~e  of qale. evidence that witnesses pnrchased drinks 
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INTOXICATISG LIQUOR-Continued. 

from one of defendants who was working on the premises is sufficient to sup- 
port her conviction either a s  a principal o r  a s  a n  aider and abettor. 8. c. 
Smith, 738. 

# 9g. Verdict and Judgment. 
A conviction on insufficient evidence on a warrant charging unlawful posses- 

sion of illicit liquor for the purpose of sale, G. s., 18-30, cannot be sustained 
on the ground that  the evidence might be sufficient to sustain a conviction of 
possession of a quantity of nontax-paid liquor, G. S., 18-48. S. v. Peterson, 255  

Defendants mere charged in eight separate counts with violation of statutes 
relating to  intoxicating liquor. The jury rendered a general verdict of guilty. 
Defendants objected on the ground that there mas no evidence to support 
several of the counts in  the  bill. Held: The objection is untenable since the 
verdict may be given significance and correctly interpreted by reference to the 
allegations, the facts in  evidence, and the instructions of the court, and since 
the general verdict will be presumed to have been rendered on the count or 
counts t o  which the evidence relates, and since a single sound count is  suffi- 
cient to  support the verdict and judgment. S. v. Smith, 73s. 

JUDGMENTS. 

§ 1. Nature and Essentials of Consent Judgments. 
A guardian ad Zitem cannot consent to  a judgment against minors without 

special authority of the court. Johnston County v. Ellis, 2@. 
A consent judgment depends for its validity upon the consent of both parties, 

without which it  is wholly void. Bath v. Norman, 502. 

# 4. Attack and  Setting Aside Consent Judgments. 

Upon attack of consent judgment by municipality on ground of want of 
authorization of attorney to consent thereto, showing of merit is  not necessary. 
Bath v. Norman, 502. 

# 9. Judgments  by Default in General. (Permit t ing pleading to be filed 
af ter  time, see Pleadings 8 l l b . )  

Failure of plaintiffs to  move promptly for judgment by default after they 
a r e  entitled thereto by the lapse of the prescribed time or  the expiration of 
the time allowed by consent order, G. S., 1-211, does not work a discontinuance 
of the action. King v. Rudd, 156. 

§ 14. Involuntary Nonsuit fo r  Fai lnre to Prosecute Action. 

Where plaintiff is not present when his cause is  called for  trial and defend- 
a n t  makes no demand for  affirmative relief, judgment that  plaintiff recover 
nothing is essentially a judgment of nonsuit o r  dismissal, and the fact that 
the court heard defendant's evidence and submitted issues to  the jury is not 
so irregular a s  to constitute a fatal defect. Craver v. Spaugh, 450. 

# 17b. Conformity t o  Verdict, Proof and  Pleadings. 

Plaintiff alleged a cause of action in trespass. Defendant denied the tres- 
pass and set up a prescriptive right to  cross plaintiff's land. The issues sub- 
mitted related solely to the assertive prescriptive right. Held: An issue of 
trespass was raised by the pleadings, and upon the jury's verdict in  plaintiff's 
favor, a provision of the judgment that  defendant be restrained from crossing 
the land of plaintiff must be stricken and a new trial ordered, since defend- 
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ant's user is  presumed permissive and the judgment based upon a contrary 
assumption without a verdict is unwarranted in law. Speight v. Anderso~c, 
492. 

Where, in a n  action on a policy of liability insurance, the verdict on the 
first issue establishes that the vehicle mas being used a s  a public conveyance 
within the meaning of a provision of the policy excluding liability in such 
instance, a second issue as  to knowledge of insurer's agent of such use, is 
inadvertently submitted, and judgment in insurer's favor upon the verdict is 
not technically a judgment ,101c obstante ceredirto but is  a judgment upon the 
first ishue. the second issue being immaterial or surplusage. Ins. Co. v. Wells .  
574. 

§ 23. Life of Lien. 
The owner of a docketed judgment has a lien on all real estate of his debtor 

within the county, G .  S., 1-234, and death of the judgment debtor does not 
destroy the right to priority hut merely precludes execution and remits the 
judgment creditor to the personal representative \I-hose duty it  is to administer 
the whole estate. V o o ~ e  c. J o w s ,  149. 

§ 25. Procedure: Direct and Collateral Attack. 
Where a new and independeat cause is adjudicated in favor of an intervener 

against defendants upon a hearing before the clerk out of term and without 
notice, the judgment is  so contrary to the course aud practice of the  court 
as  to be beyond its jurisdiction and void and may be attacked by motion in 
the cau.e. Johnston  count^ v. Ellis, 268. 

8 26. Limitation: Time Within Which Attack Mag Be Made. 
Lapse of time does not bar a motion to set aside a void judgment, aild 

G. S.. 1-17, has no application. Johnsto?~ C'ozitrty v. Ellis, 268. 

§ 27a. Setting Aside for  Surprise, Inadvertence o r  Excusable Neglect. 
The calendaring of a cause is notice thereof to the litigants, but when a 

cause is calendared for both the first and third weeks of a term. and counsel. 
having been advised that  opposing counsel would seek to have it  calendared 
for  the third meek, notes that i t  is so calendared, and so advises his clients. 
the oversight in failing to see that the case m-as calendared for the first week. 
a t  which time the case n-as called, wlll not be held against the clients. Craver 
c. Spcc~igli. 430. 

I n  order for plaintiff to be entitled to  set aside a judgment of nonsuit 011 

the ground of excusable neglect he must show the existence of a meritorious 
came of action. I b i d .  

Plaintiffs instituted this action on a claim against a n  estate more than six 
months after receipt of written notice of rejection. Defendant pleaded G. S.. 
28-112, in bar. Plaintiffs alleged in their reply that defendant had agreed not 
to plead the statute, but offered no evidence in support thereof. Defendant 
testified he made no such agreement. Held: Using plaintiffs' verified pleading 
as evidence on this point, it is not ~onclusive or irrebuttable, and the trial 
court's finding upon the conflicting evidence that plaintiff had 110 meritorious 
cause is conclusive on appeal. Ibid. 

Parties ~ ~ h o  have been duly rerved with summons and copy of complaint in 
an action against them *hould give to their defense that  amount of attention 
I\-hich a man of ordinary prudence usually a r e s  to his important business. 
and fact that it  was agreed that no answer he filed pending negotiations for 
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settlement and that defendants did not receive letters from their attorney 
stating that negotiations had fallen through and case had been calendared is  
insufficient to show escusable neglect. Whitakrr 2.. Rniues, 526. 

In the absence of sufficient showing of excusable neglect the qnestion of 
meritorious defense becomes immaterial. Ibid. 

§ 27b. Attack of Void Judgments. 

In  this jurisdiction, a showing of merit either as  to the cause of action or  
defense, is not required in order to vacate a void judgment. Bath 1%.  Xornzai~, 
502. 

Judgment rendered uyon trial by court is roid when one party does not 
consent to waive jury trial. Bennett v. Tertzpleto~~, 676. 

27d. Attack for  Irregularity. 

A county foreclosed the lnnd in contro\ersy in a tax foreclosure suit. One 
of the heirs a t  law, upon attaining his majority. moved to set aside the tax 
foreclosure on the ground that the suit was against the widow and that he 
and the other heirs a t  law, who owned the land and n h o  were minors a t  the 
time were not parties to the suit. Pending this motion, the holder of a mort- 
gage on the property intervened and joined in the allegations to set aside the 
tax foreclosure, and demanded sale of the lands to satiqfy the mortgage. Held: 
The motion to foreclose the mortgage introduced a new cause of action having 
no relation to the tax foreclowre suit and not necessary to the determination 
of that cause, and its incli~sion and determination without amendment of the 
complaint, consent of the parties, or notice, renders the judgment roid as  being 
contrary to the course and practice of the court. Jolrnston Coiintil u. Ellls, 
268. 

In absence of finding that  attorney who agreed to sitbmission of cause to  
c.onrt for trial represented defendant, motion to set aside judgment should 
have been allowed as  a matter of law. Kerinett 1. Tri~~plr ton,  676. 

a 32. Operation of Judgments  a s  B a r  t o  Subsequent Action in General. 
Judgment was entered in a proceeding nnder the Worlimen's Compensation 

Act denying recovery on the ground that deceased workman was an inde- 
pendent contractor and not an emplo~ee. Thereafter this action for wrongful 
death was institnted. The I~meficiaries of the ectate and the cl~ininnts  in 
the former proceeding are  the same. Held: The prior judgment is yes  judiccttrr 
a s  to the status of the worliman hut does not bar the artion for wrongful 
death. Deaton v. Elon College. 433. 

§ 33b. Consent Judgments  a s  B a r  t o  Subsequent Sction. 
Consent judgment stipulating that it  shonld he without prejrtdice bare 

identical claims adjudicated but not other claims aricing on same fact7 even 
though involving same legal que5tion. Stansbz~r~j  2 .  C;?rilfo~*d Coil~it!~. 41. 

a§ 1, 2. Elements of t h e  Crime and Prosecution. 
Kidnapping is the taking and carrying away of a hnman being 11y physical 

force or by fraud. done un1,lnfully or without lan-ful authority. and a charge 
defining the offense as  forcibly t:~liing and carrying away of a human being 
is held for error as  beiiig incon~plete. G. S., 14-39. S. 1.. 1lritkei.inqton, 211. 
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LAR'DLORD AND TENAXT. 

9 1. S a t u r e  a n d  Essentials of t h e  Relationship. 

An agreement obligating the operator of a parking lot to permit parking a t  
any convenient place in the lot constitutes a customer a mere licensee, while 
assignment of a designatecl place in the lot for designated period of time con- 
stitutes the agreement a lease, but a bailment is not created unless there is 
a delivery to  and acceptance of possession of the automobile by the operator 
of the  lot, giving him for the time sole and exclusive custody and control 
thereof. Freeman v.  Service Co., 736. 

3 6. Tenancies a t  Will and at Sufferance. 
Where the statute of frauds is effectively pleaded to a verbal agreement by 

the remainderman to rent the premises for  the duration of the life estate, the 
remaindermen become tenants a t  will whose occupancy may be terminated 
instanter by demand for possession by the life tenant. Davis v. Lovick, 252. 

3 16. Termination of Leases i n  General. 

Death of lessor does not terminate lease, the obligations arising thereunder 
being corenants running with the land. Trlkst Co. v. Fraxelle, 724. 

3 18. Renewals and  Extensions. 
.4mbiguity in the terms of a lease relating to renewals will be construed in 

favor of the tenant and not the landlord. Trust  Co. v.  Frazelle, 724. 
A lease for one year with privilege to  lessee "to extend said lease for one 

year," said "privileges to continue in force for nine successive years," is a 
lease for  one year with privilege of renewing it  from year to year for nine 
successive years. Ibid.  

Where a lease for a year provides for extensions thereof from year to year 
at the option of lessee for a period of nine successire years, the continued 
occupancy of the premises by lessee and the payment of rent in accordance 
n-ith the terms of the lease constitute renewals or estensions thereof, and the 
failure of lessee to  gire  notice of intention to renew cannot be held t o  have 
terminated the lease when neither lessor nor his successor demands possession 
of the permises for such failure. Ihid.  

§ a. Termination for  Fai lure t o  P a y  Rent. 
Where a lease contains no forfeiture clause for failure of lessee to pay rent. 

and the lewee, after lessor's death, pays the rent to lessor's personal repre- 
=entatire to the knowledge of lessor's heir, the heir, who made no demand 
for  the rent. may not declare the lease forfeited, since in the absence of a 
forfeiture clause, 0. S., 12-3, applies, and forfeiture under the statute is not 
effectire until the expiration of ten days after demand. Trust  GO. v. Frux l l e ,  
724. 

3 33. Liability of Tenant for  Negligent Destruction of Property. 
I n  action for negligence of tenant resulting in burning of tobacco barn. plain- 

tiff must show that negligence complained of was proximate cause of fire, 
rcs ipsu loquitur not being applicable. Rozcrttree v. Thompson, 553. 

6. Conipetency and  Relevancy of Evidence. 
A paper issued defendant by his enlployer which entitled defendant to two 

weeks delay in paying a 15 deposit on house rent held competent in this 



$96 ANilLY TICAL INDEX. p a s  

prosecution for larceny to contradict defendant's claim as  to the amount of 
money he had prior to the commission of the crime. S. v. Shoup,  69. 

g 7. Sufficiency of Evidence and  Nonsuit. 
Circumstantial evidence of defendant's guilt of larceny of wallet from fellow 

bus passenger held sufficient to be submitted to jury. S.  v. Shoup. 69. 
Evidence tending to show that  title to the automobile in question n-as taken 

i11 the name of prosecuting witness, that defendant 11-as allo~ved by her to  
drive i t  a t  times with the understanding that  he n-ould not take it  out of 
town, that defendant borroved the car, took it out of town and refused to 
bring i t  back or surrender its possession, with sharp conflict in the evidence 
a s  to whether defendant or prosecuting witness paid for the car, is held snffi- 
cient to take the case to  the jury, the bona fides of defendant's asserted belief 
of ownership being for the jury. S. v. McNair, 462. 

LIJIITATION O F  ACTIOSS. 

3. Statutory Changes in  Period of Limitation. 

Giving retroactive effect to statutes enlarging the period of limitation for  
the institution of an action or filing of claim does not violate any constitu- 
tional inhibition when such effect does not impair the obligations of contracts 
o r  disturb vested rights. B-C Remedy Co. v. C?rewploz~ment Compe~~sa t ion  
Comm., 52. 

Bc. Accrual of Riglit of Sction-For Interest.  

Where bond coupolls are  negotiable in form and payable to the bearer, and 
have been detached from the bonds and the bonds sold, the statute of limita- 
tions begins t o  run against each of them from their respective dates of ma- 
turity, and i n  such instance n contention that  the coupons were incident to  
the principal obligation of the bond and were valid during the life of the bond 
is  untenable. Jennings u. Xorchead Ci ty ,  606. 

g 7. Disabilities. 

Requirement of G. S., 1-17, that action for recol-er~ of real property be 
instituted within three years from removal of disability, has no application to 
motion to set aside a void jndgment of foreclosure. Johnston  Countu v. Ellis, 
26s. 

§ 11. Institution of Action-Dismissal of Pr io r  Actions Instituted Within 
Limitat,ion. 

Where plaintiff shows that shortly after the collision, proceedings were insti- 
tuted in admiralty in the United States District Court, in which i t  was ordered 
that all suits arising out of the collision be stayed, that plaintiff filed its claim 
therein, and immediately after its claim was dismissed in the United States 
Court for want of jurisdiction, i t  instituted this action, plaintiff's evidence is 
sufficient to  overrule the motion to nonsuit on the ground of the bar of the 
statute of limitations. G. S., 1-23 and 1-25. High?cag Conzm. v. Transporta- 
t ion Corp., 371. 

16. Pleading of Statute of Limitation. 

Defendant's allegations that plaintiff's cause of action on bond conpons had 
accrued more than ten J-ears prior to the institution of the action and 
barred under the provisions of G. S., 1-46, is a sufficient pleading of statute of 
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LIMITATIOS O F  ACTIONS-Continued. 

limitations, although no specific reference is  made to the  particular sections of 
the  statute applicable. G. S., 1-47 ( 2 )  ; G. S., 1-56. J e m i n g s  v. Moreltend 
Ci ty ,  606. 

9 16. Burden of Proof. 
Upon motion t o  nonsuit for that plaintiff's cause is  barred by a specified 

statute of limitations, the burden is  on plaintiff to  show that  i t s  action was 
begun within the time allowed by law. Highway Comm. v. T r a n s p t a t i o n  
Corp., 371. 

Where defendant sufficiently pleads the applicable statute of limitations the 
burden is  on plaintiff to  show his cause is not barred. Jennings u. Morehead 
Ci ty ,  606. 

§ 18. Sufficiency of Evidence and Nonsuit. 
Where defendant sufficiently pleads the statute of limitations the burden is 

upon plaintiff to show that his action was commenced within the time per- 
mitted by the statute, and upon his failure to do so, nonsuit is proper. J e w  
nings  v. Morehead Gitfj, 606. 

MANDAMUS. 

Q 1. Nature and Grounds of Writ in General. 
Mandamus lies only to  enforce a clear legal right a t  the i m a n c e  of a party 

having a right to demand it, and the party to be coerced must be under legal 
obligation to wrform the act sought to  be enforced. Ingle u. Board o f  Elec- 
tions, 454. 

I t  is  rarely, if ever, proper to award a mandamus where it  can be done only 
by declaring an Act of Assembly unconstitutional. Ibid. 

§ WI. Ministerial Duty. 

The treasurers of municipalities act in a ministerial capacity in the payment 
of appropriations lawfully made by their respective boards and governing 
bodies, and therefore ma?idamus will lie to compel such payment. Airport 
Author i ty  v. Johnson, 1. 

Q Be. Elections. 
Mandanzus will not lie to  compel the State Board of Elections to  place on 

the official ballot, G. S., 163-128, the name of petitioner a s  the nominee of his 
party t o  the office of Associate Justice of the Supreme Court when his notice 
of candidacy for the nomination is fatally defective in failing to designate 
to which of two vacancies he is seeking the nomination. Ingle v. Board o f  
Electimis, 4.54. 

1. Nature of Relationship in General. 
Marriage is  the legal contract that makes a man and woman husband and 

wife and is also the status or relation of a man and a woman who have been 
legally united a s  husband and wife, which status continues during the joint 
lives of the parties or until divorce or  annulnient. 8. v. Betrer, 216. 
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MASTER AND SERVANT. 

5 1. Relationship in General. 
As a general rule the relationship of master and servant is  created when 

the employer retains the right to control and direct the manner in which the 
details of the work a r e  t o  be executed and what the laborer shall do as  the 
work progresses. Wood v. Miller, 567. 

5 4a. Distinction Between Employees and  Independent Contractors. 
The generally accepted definition of an independent contractor is that  he is 

one who exercises an independent employment and contracts to do a piece 
of work according to his own judgment and method, without being subject to 
h i s  employer except a s  to the results of his work. Smith v. Paper Co., 47. 

The pilot in the navigation of a ship up a navigable stream is  an independ- 
ent contractor. Highway Comm. v. Transportation Corp., 371. 

§ 11. Nature and  Extent of Liability of Contractee t o  Independent Con- 
tractor. 

The contractee is  not liable for injury sustained by a n  independent con- 
tractor in the performance of the work unless the injury is the result of latent 
dangers of which the contractee knew or should have known and of which 
the contractor had no knowledge and could not reasonably have discovered. 
Deaton v. Elon College, 483. 

Whether owner was negligent in failing to warn independent contractor, an 
experienced electrician, of unusual position of high tension wire, qucere, but 
contractor's negligence in grasping such wire with bare hands while standing 
on wet ground, when two safe methods for doing the work were available, 
was sole or contributing cause of injury precluding recovery in  any event. 
Ibid. 

1 .  Nature and  Extent  of IAability of Contractee to Third Persons In- 
jured o r  Damaged by A d s  of Independent Contractor or His  
Employees. 

A contractee may be held liable for negligent injury to  property of third 
person in the performance of the work by an independent contractor if the 
injury is the result of the contractee's own negligence o r  i ts  own negligence 
co-operates with that of the independent contractor. Highway Comm. v. 
Tramportation Corp., 371. 

Evidence that vessel had peculiarities not common to all  of i ts  type, and 
inferences of defective equipment heZd sufficient for jury on question of negli- 
gence of owner in failing t o  warn pilot. Ibid. 

8 13%. Nature and  Extent  of Idability of Independent Contractor to 
Third Persons. 

I t  is the general rule that  an independent contractor is not liable for inju- 
ries to third parties occurring af ter  the contractor has completed the work 
and it has been accepted by the owner. Price u. Cotton Co., 158. 

The complaint alleged that  defendant, a n  independent contractor, con- 
structed a platform for  a kerosene tank, and that plaintiff, a n  employee of an 
oil dealer, while on the platform Alling the tank pursuant to  a contract be- 
tween his employer and the contractee, fell to his injury when the  platform 
gave way due to i t s  insuficient strength and i ts  careless and negligent con- 
struction. There was no allegation of hidden defects known to the  contractor 
and not disclosed to the contractee, nor of defects that could not have been 
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tli~corered u1m1 reasonable inspection. Hcld: Defentlant's demurrer to tlie 
complaint on the ground that it  failed to state a cauce of action was properly 
*nstained. Ibid. 

Where work has been completed and accepted by the owner. and the defevt 
in construction, if any, is not hidden but readily olrserrnble upon 1.tli1~011able 
inspection, the contractor is not liable. Ibid. 

5 22b. Liability of Master for Segligence of Servant-"Enrployees" 
Within Meaning of Rule. 

Evidence that driver was defendant's employee lrc~ld sufficient. 'I'oler 2;. 

h'ct vnge. 208. 

# 22c. Liability of Master for Kegligence of Servant-Scope of Employ- 
ment. 

An employer may not be held liable for the negligent act of his t>ml)loyee 
unless the employee a t  the time and in respect to the w r y  tri~iiv~c~tion com- 
plained of was acting withi11 the scope of his employment. Tfii111iu.~o11 ?. 

Shavpe,  177. 
The same rnle is  applied in Virginia a s  in this jurivliction with respwt to 

the liability of the inaster for the torts of the serrant committed in the conrse 
of his employment. Ibid. 

E ~ i d e n c e  that employee was acting ;n icope of emplo.~inent It( It? ~ufficient. 
'I'olei- ?I. Savage, 208. 

5 30b. Distribution of Recovery in Action rnder Federal Employers' Lin- 
bility Act. 

A railroad company settled a claim for wrongful death of r ~ n  employee 
engaged in interstate commerce. The fu i~ds  were paid to his iitlministr~itris. 
Hcld: The f m d s  hare the same status as  though they had beell recorered 
nnder the Federal Employers' Liability Act it? solido without npportionment 
of the award by a jury, and therefore the funds should be distributed accorcl- 
ing to our statute of distribution and not apportioned among the beneficiaries 
of the deceased according to the pec~uiiarg loss each swtnined. Zil I T  Radgctt. 
R2. 

5 39b. Workmen's Compensation Act-Independent Contractors. 
I'inding of Industrial Commissioi~ that deceased lrar einployet~ ni~tl 11ot intle- 

pendent contractor hcld si~pported by evidence. S'1nit11 c. Pupci. Vo.. 47. 

5 39g. Workmen's Compensation Act-Casual Employees. 
Employment conti~luouslg for fire or six weelis in constrnctitm of facilities 

fo r  handling material in defendant's plant mRJ' not be held to k either casual 
(11. not in the course of defendant's business. Smith I . .  1'upt.r Po.. 47. 

# 10a. \Vorkmen's Con~pensation Act-Injuries Compensable in Generi~l. 
Segligence of the employee does not bar recowry m ~ d e r  tlie W o r k m r i ~ ' ~  

('oinl)ensation Act. H o ~ c l l  2;. FltrZl ('0.. 730. 

8 10b. Workmen's Conlpensation .let--Whether Injurs Results ~ I ~ I I  

"Accident." 
The evidence disclosed the following c i rc~~ins ta~ tc t~s :  The employre hat1 t i  

tliseilse which wealienecl him and subjected him to frequent fainting spells. 
While he was in the men's w~shroom. he called to tlie person in the itdjacent 
1)ooth. "Please help me to the ~rintlon. I am ahont to faint." T ~ I P  floor of 
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the washrooni was of tile and rery slick when wet. I t  was mished each morn- 
ing. Two windo~i~s were open 37 inches from the front of the booth occupied 
hy the employ*. The employee was afterwards found on the roof of tlie 
adjacent building, directly beneath the open windom. Held:  The circum- 
stances permit the inference drawn by the Industrial Commission that the 
employee slipped and fell to  his death, even though other inferences may 
appear equally plausible. R e w i s  ti. 1128. Co., 325. 

Proof of the accidental character of an injury, and ho\v it occurred, may be 
mndr t)y circnmstantial a s  TT-ell as direct evidence. I b i d .  

4Oc. IT'orkmen's Compensation Act-Whether Injury Arises Out of and 
in Course of Employment. 

An injury "arises out of" the fmployment when i t  occurs in the course of 
the employment and is a natural and probable consequence or incident of it, so 
that  thrre ic wme cansnl relation between the accident and the performance 
of w n ~ e  wrrice of the employment. h'ewis v. I v e .  Co., 325. 

Acts nhich a re  neceswry to the health and comfort of an employee nllile 
nt w r b .  thoiigh perconal to himself and not technically acts of service, such 
$18 visits to the nnshroctm, a r e  incidental to the employment. I b i d .  

Evidence tending to show that the employee was suffering from a disease 
w11ic.h ~ v e i ~ l i e ~ l e ~ l  him :tnd subjected hini to freql~ent fainting spells, that, dur-  
ing the courw of his employment he went to the men's washroom, and that 
while there felt faint. and in seeking fresh air. went to  the open window, 
slipped 011 thr tile Boor. and fell through the window to his death, i s  kcld 
sufficient to wl)port thr  finding of the Industrial Conimission that his death 
w a i  the result of an accident arising out of and in the course of his employ- 
ment. Ibrd.  

1)eceasetl in lxrformitnce of his dnties in unloading coal cars on a trestle 
had hwrpt ont the coal which failed to fall by gravity from one end of a car, 
:tild while wi~iting for tlie gravity fall of coal to cease in unloading the other 
end of the car in like manner, fell from the trestle to  his fatal injury. H c l d :  
I)eceawtl vi l i  lequired to be on the trestle in the discharge of his duties, and 
the rihk of fi~lling therefrom was a hazard of the employment. and at  the 
time of i l~jnr ; \  tleceased ~ v i ~ s  doing what he was assigiied to do. and therefore 
his death n irs from ac.cide11t arising- ont of the employment. Home11 V. Furl 
Co . ,  730. 

Wherr ; t i1  rinployee eng;tgecl in sweepiug out coal failing to fall by gravity 
from car' i~ f te r  the opening of the tloorh of the cars, is directed to  stand on 
t ~ i l  tankc (111 one side of tlie trestle while waiting for the gravity flow of coal 
to ceaw. hi< fitilnre to take the position directed and his act in moving to  the 
other citle of the trestle may be negligence, which does not bar recorery under 
the W o r k n ~ r n ' ~  Compensation Act, but an accident occnrring during the period 
of ~v i~ i t ing  required by his employment neverthrless nrises out of the employ- 
ment. I b i d .  

The Worlin~en's Compensation Act must be liberally construed. and the term 
"out of the employment" nil1 not preclude recorery for an accident occurring 
while an employee is not in the exact spot designated by the employer if the 
employee i~ ; ~ t  the plnce he is required to be in the performance of his duties. 
Ib id .  

$j 55d. Review of Awards of Industrial Commission. 
While the findings of fact by the Industrial Commission. when supported 

by competelit evidence, nre conclusive, the rulings of the Commission are  snlb 
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ject to reriem on questions of law, ( a )  whether the Industrial Commission has 
jurisdiction. (b)  whether the findings a re  supported by the evidence, (c )  
whether upon the facts established the decision is  correct. Smith 2;. Papcr 
C'o., 47. 

Where the evidence is  such that several inferences appear equally plausible, 
the finding of the Industrial Commission is conclusive on appeal. The courts 
a r e  not a t  liberty to reweigh the evidence and set aside the finding simply 
because other conclusions might have been reached. Rewis v. Ins. CO., 325. 

5 5Si. Workmen's Compensation Act-Subsequent Proceeding5-Effect 
of Judgment. 

Judgment denying recovery under the Workmen's Compensation Act on the 
ground that  claimant's intestate was an independent contractor and not an 
employee, i s  conclusire a s  to the relationship in a subsequent action for 
wrongful death, but does not bar such action. Deaton v. Elon, College, 433. 

59d. Recovery of Unemployment Compensation Taxes Paid Through 
Mistake. 

The provision of the North Cardina Unemployment Compensation Act for 
refund of money is sufficiently broad t o  cover refund of money paid through 
mistake without raising technical distinctions between voluntary and involun- 
tary payments, and defense to recorery on the ground that  there is no remedy 
for  recovery for  taxes voluntarily paid is  inapplicable. G. S., 96-10 ( e ) .  
B-C Remedy Co. v. Unemployment Compensatio~i Comm., 62. 

Section 26, ch. 377, Session Laws of 1943, which enlarges the time within 
which the application and refund of unemployment compensation taxes may 
be made from one to three years, is procedural and relates merely to the limi- 
tation on the authority of the commission to make refund. and therefore giring 
the statute retroactive effect does not violate any constitutional inhibition, but 
even if i t  should be considered strictly a s  a statute of limitations, retroactive 
effect would not impair obligations of contracts or destroy vested rights, and 
therefore would be constitutional. Ibid. 

Section 26. ch. 377, Session Laws of 1943 (G. S., 96-10 [el ),  is held to dis- 
close the intent that  its provisions be retroactire a s  well a s  prospective, and 
under the statute a n  employer may file claim for refund of taxes erroneously 
paid within three years of payment and the Commission may make refund, 
e.c-en though such refund was precluded under the terms of the prior statute 
because more than one year had elapsed from date of payment. Ibid. 

Under the facts of this case formal application for refund of taxes paid held 
xaired,  and further, the Commission had authority to make the refund on i ts  
own initiatire. Ibid. 

§ 1. Nature and Elements of t h e  Crime. 
"To maim" a s  distinguished from "to wound" imports permanent injury. 

S. v. Yalpass, 403. 

9 2. Prosecution and Punishment. 
Where State's evidence fails to  show permanent injury to privy parts of 

prosecuting witness, nonsuit should be allowed. R. c. Valpaas, 403. 



30a. Right to Foreclose and Defenses in General. 
The right of the ctstzbc qttc t t u ~ t  to foreclose upxi  default cannot be de- 

feated on the ground that  a county had purchased the equity of redemption. 
and  that  the entire transaction of the purchase of the  land by a n  individual. 
his giving a purchase money deed of trust. and his sale to the  county subject 
t o  the debt was  a scheme t o  avoid constitntional and statutory prohibitions 
against  incurrence of debt by the county. 4nce  the county acquired the land 
burdened with the debt and subject to the right of foreclosure. Ins. Co. r .  
Ouilforrl Couiitu, 441. 

Where the purchaser of notes secured by a deed of truct seeks foreclosure 
and  also recovery fo r  improvements placed on the property under  trustor's 
agreement to convey the equity of redemption to him, his failure to establish 
a valid contract to convey does not defeat his right t o  foreclosure upon default ,  
t he  co~i t rac t  to cin~vey being relevant only to the issue of improvements. Crwin 
c. Hutr.hi~rs. 642 

30b. Parties Entitled to Foreclose. 
d ~ i y o ~ i r  niily pnrchnse llegotiahlr iiotrc; wcured by a deed of t rus t  without 

giving rice to the defense of volluit:~ry  pi^;\-ment. Crain c. H~ctchirts. 642. 

§ 81b. Forec!osure by Action-Parties and Procedure. 
Millor heirs ;It law appeared by their llest friend ant1 mored to set  aside a 

t i ~ s  foreclo.wre on the lands on the g r o u ~ ~ t l  tha t  they mere not made parties 
to the tiis foreclosure suit. I'entling this motion, the holder of a mortgage 
interveurtl i~ut l  joined in the allegations to set aside the t a x  foreclosure and 
tlemal~tletl sale of the land to satisfy the mortgage. Held: Cpoli decree setting 
nsitle the t a s  sale. the mortgagee should h a r e  instituted suit to foreclose ancl 
s e c ~ ~ r e d  the appointment of a guardian a d  litem for the minors. ancl a decree 
of foreclosnre of the mortgage, entered in the t ax  foreclosure suit. i s  contrary 
to tlie course ant1 practice of the court. J o h n 8 t o 1 ~  Coicnt?! 2.. Ellis. 268. 

The jurisdiction of tlie clerk of the 811perior C o w t  to order foreclosure of 
a mortgage, G .  S.. 1-200 ( e )  : Q. 8.. 2-11. i s  coilditio~iecl npon his rendition of 
:I tlefi1111t judgment ill favor of rhr  mortgage creditor agaiilst the mortgage 
debtor npn i  failure of an  answer to ;r rerified pleading where the  sum due is 
c i ~ p n l ~ l r  of ascertainmeut by cwmputation, ant1 where i t  is  necessary to hear  
c~vitlrnc.(~' to nscertain title to the  mortgage deht ~ n d  the amount of the debt. 
tlit, clrrlc is  withont jnrisdictio~i to order foreclosnrr. I h i d .  

3 40. Agrecw~ents to Purchase at Foreclosure for Benefit of Mortgagor. 
Such agreementi  crente a par01 trllit. but jury'c verdict tha t  purchahrr 

made no cnch agreement hcltl conclufive, there being no prej~tclicial e r ro r  com- 
mitted in the triirl. J b ~ ( ' o r l i 1 ~  7 .  Rrrrtti!. 338. 

MTTSIC'IPAI, CORPORATIOSS. 
§ 2. Creation. 

The  1,rgislntnre h a i  pwver to c re i~ te  a municipal authority to cwl.tn~ct, 
~nn ia t a in  ant1 oprrirte a n  airport .  .-Iirpo~t author it^^ 1. .  Johnson. 1. 

s 5. Powers and Functions in General-Legislative Control and Super- 
vision. 

311inicipalities a r e  altogether creatures of the Legislature and the General 
,issembly has  the power to confer on a mnnicipality authority to e s t e ~ ~ t l  to 
the pnhlic:. t,eyou(l i t s  ow11 terri torial  limits. sen-ices s i m i h r  to those, c.11joyrrl 
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by its own inhabitants, such a s  lights, water and sewerage. Charlotte c. 
Heath. 750. 

3 8. Private or Corporate Powers. 

The City of Charlotte is given authority by its charter to extend its public 
services. including that  of water and sewerage, to those living beyond the city 
limits, and to acquire the facilities used for said purposes, including pipe lines, 
Public-Local Laws of 1939, chapter 366, section 65, and this right being exist- 
ent, the city has the right of condemnation for said purposes. G. s., 160-204. 
Charlotte 1;. Heath, 760. 

3 1 0  Meetings, Proceedings and  Orders of Governing Board. 
Official action of governing board is necessary to consent judgment against 

interests of city. Ba,th z. Norman, 302. 
Presumption is in favor of official action of municipal governing body. 

Spiccr. c. Goldsboro, 5%. 
Order of hoard to pare parkway held sufficiently definite, the parkway being 

only portion of designated street remaining unpaved. Ibid. 

l l c .  Duties and Authority of OAicers and Agents. 
In this action by a municipality, a consent judgment was entered abandon- 

ing the municipality's clainl to the property in litigation. Thereafter, the 
municiptality nlored to ~ a c a t e  the consent judgment on the ground of want of 
authority ill the attorney for the municipality who signed the judgment. Held: 
The municipality could consent to  the judgment only upon authorization 
granted by official action of i t s  board of commissioners, and upon evidence 
tending to show a t  most authorization of the attorney by the mayor in n 
personal conrersation, it  was error to deny its motion to vacate. B a t h  z. 
N o w n a ~ .  502. 

3 14a. Defects o r  Obstructions i n  Streets o r  Sidewalks. 
Plaintiff instituted this action alleging that his intestate mas killed as  a 

result of the negligence of defenclant municipality in failing to provide hand- 
rails or guards and sufficient light a t  a bridge which was a part of a city 
street. Defendant demurred on the ground that it was acting in i t s  sovereign 
capacity and was immune from suit. Held: The demurrer should have been 
overruled, since the maintenance of guard rails and providing reasonably 
adequate light when appropriate is required of a city in discharge of i ts  
positive duty to maintain its streets in a reasonably safe condition for travel. 
G. S., 160-54. The doctrine of sovereign immunity obtains in this State only 
when the negligence alleged is solely or exclusively predicated on defect or 
negligence in the original construction. Hunt  v. High Point, 74. 

While a city may not be under legal necessity of lighting i ts  streets a t  all, 
where a city does maintain street lights, i t  is  negligent in failing to  provide 
lighting which is reasonably required a t  a particular place because of a dan- 
gerous condition of the street. Ibid. 

§ W b .  Control and  Authority Over Streets. 

A citizen who is  a general taxpayer but not a landowner may not maintain 
n suit t o  enjoin the closing of a by-street in accordance with authorization 
granted by municipal resolution. Shau? v. Tobacco CO., 477. 

A municipality is  not required t o  convert immediately to use for  travel all 
portions of land acquired by it for  a street, and nonuser or temporary user of 
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a portion of the street for other purposes, not inconsistent with i ts  later con- 
wrsion for  travel when future traffic conditious should so require. does not 
coi~stitute a n  abandonment of such portion for  street purposes nor a dedica- 
tion for  such temporary purwses. Spicer v. Goldsboro, 557. 

A "park" and a "parkway" a re  not synonymous: a parkway is merely a 
part of a street which is planted in trees, shrubs and grass for orilamentation 
and recreation, but which'is subject to  conversion into a driveway wheneyer, 
in the opinion of the constituted authorities, traffic conditions so require. Ibid. 

# 36. Xat,ure a n d  Extent of Municipal Police Power in  General. 

Municipalities have no inherent police powers and can exercise only those 
conferred by statute strictly construed. Kass v. Hedgpetk, 405. 
d charter provision giving a municipality power to  establish and regulate 

markets relates only to  warehouses established and operated by the munici- 
pality and not to  those operated by private individuals. Clhton v. Ross, 682. 

A charter provision giving a municipality authority to regulate certain speci- 
fied businesses and trades and the sale of certain specified commodities ex- 
cludes authority over business .trades and markets not specified. Inclusio 
tcnius est exclusio alterius. Ibid. 

# 37. Zoning Ordinances and Building Permits. 
d decision of a municipal board of adjustment is  reviewable solely for 

errors of law on the evidence presented by the record itself. G.  S.. 160-178. 
Lee v. Board of Adjustment, 107. 

Since an optionee has no present right t o  erect a building on the land, the 
withholding of a building permit from him cannot in law impose any "undue 
and unnecessary hardship" upon him a s  a predicate for relief from an order of 
n municipal board of adjustment. G. S., 160-178. Ibid. 

"Unnecessary hardship" as  used in G. S., 160-178, does not mean a pecuniary 
loss to  a single owner in being denied a building permit for a nonconforming 
structure pursuant to zoning regulations binding upon all alike. Ibid. 

A municipal board of adjustment is  an administrative agency which acts 
in a quasi-judicial capacity, and its authority to grant variance permits in 
exceptional cases is limited to snch as  a r e  consonant with the general purpose 
n11d spirit of the mning regulation% and it  has no authority to  amend the 
zoning regulations and permit the erection of a nonconforming structure, i t  
being the sole function of the legislative body of the municipality to alter the 
zoning districts for changed conditions. Ibid. 

-4ny owner whose property is affected has the right to apply to  the courts 
for  reriew of an order of a municipal board of adjustment. Ibid. 

Seither a zoning ordinance nor a n  amendment thereto which is not adopted 
in accordance with the enabling provisions of statute, G. S., 160-175 and 
160-176, is valid and effective a s  a zoning regnlation. Knnv v. Hedgpeth, 405. 

This action was instituted by property owners against a tobacco warehouse- 
man to restrain him from constructing a n  addition to  his warehouse. The 
municipality had issued a building permit for  the addition. The lower court 
found that  defendant's warehouse does not constitute a nuisance. and that 
the amendment to  a zoning ordinance prohibiting snch structure was invalid 
ns a zoning regulation. and plaintiffs did not show that power was conferred 
upon the city by general statute ( G .  8.. 160-200) or by its charter to prohibit 
such structure. Held: Upon the record, there was error in continuing the 
restraining order to  the hearing. Kass v. Hedgpetk, 405. 
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5 40. Violation and  Enforcement of Police,Re$ulations and Ordinances. 
Injunction will not lie to restrain enforcement of a municipal ordinalwe on 

the  ground of unconstitutionality except when plaintiff would otherwise suffer 
irreparable injury to property or personal rights. Lanier v. Warsaw, 6.77. 

G. 8.. la)-179, is a part of the Zoning Act, and the equitable remedy of 
injunction therein authorized applies only to the enforcement of zoning regula- 
tionb promnlgated under the Zoning Act. Gli~itori v. Ross, 682. 

An ordinance prohibiting the operation of tobacco sales warehouses in cer- 
ta in sections of a mluiicipality cannot be enforced by injunction under G. S.. 
160-M9. as  to  a warehouqe in operation prior to the adoption of zoning regw 
lations by the municipality even if the ordinance be deemed a part of the 
later adopted zoning regulations when the zoning ordinance expressly excludes 
from i ts  operation nonconforming uses existing prior to i ts  adoption. Ibid. 

Where a tobacco snles IT-arehonse is operated within the business district 
but  outside the fire district of a municipality, and the town has no charter 
o r  statutory authority to abate its operation, the city's right to injunctive 
relief to enforce its ordiilance prohibiting the operation of tobacco sales ware- 
houses in that section of the to\?-n must be determined in accordance with the 
general principles controlling the exercise of equity jurisdiction, treating the 
mnnicipality on the same basis a s  any other litigant. Ibid. 
d municipal corporation is not entitled under the general principles of 

equity to enjoin the operation of a tobacco sales warehouse in an area pro- 
scribed by its ordinance when the warehouse is  located in the industrial 
section of the town h i t  not in the fire district and is  operated in the customary 
manner. Ibid. 

Alleg;~tions that  the operation of defendant's tobacco sales warehouse depre- 
ciates the x-alne of property in close proximity thereto constitutes no bahis 
for enjoining the operation of the warehouse, such injury incident to a lawful 
business operated in a lawful manner being dammc?n absque injuria. Ibid. 

The fnct that  the customers of a tobacco sales warehouse congest traffic in 
the public streets adjacent thereto forms no basis for enjoining operation of 
the warehouse, since snch condition is produced by the traveling public and 
is  not directed to  any condition inherent in the operation of the warehouse or 
to  any conduct on the part of the proprietor. Ibid. 

g 41. Municipal Charges and  Expenses. 
The e\tal)lichment and maintenance of an airport is a public purpose within 

the object. of mnnieipal expenditure, and a city may appropriate funds there- 
for in proper instanc.e\. Bit-port dutkor i t~ /  Q. Johiruoi~, 1. 

The ehtal~li.hrnent and maintenance of an airport is not a necessary munici- 
pal expenhe and therefore a city may not incur debt o r  levy taxes therefor 
without mbmitting the question to a vote. Ibid. 

A county and cities located therein may lawfully join in the construction. 
maintennnce and operation of an airport if each of them is benefited by it. 
G.  S., 63-4. Ibid. 

A n~rniicil~al corporation may appropriate funds to a quasi-municipal corpo- 
ration created by the Legislature when such corporation is an agency of the 
municipality in the performance of a public function having a reasonable con- 
nection with the courenience and necessity of the contributing municipality. 
Ibid. 

I n  determilling whether the purpose of a qzcaei-municipal corporation is a 
public purpose as  a predicate for the appropriation of municipal funds in  its 
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aid, the terms of the creating act a re  not controlling, but the courts will 
ascertain whether its purpose in fact has a reasonable relationship to the 
convenience and necessity of the contributing municipality. Ibid. 

Greensboro-High Point Airport Authority h f l d  agency of the municipalities 
for performance of public services. Ibid. 

§ 48. Parties Who May Sue. 
General taxpayer may not maintaiu suit to  enjoin closing of by-street in  

accordance with municipal resolution. Shau) v. Tobwco Co., 477. 

SEGLIGENCE. 

1 Acts and Omissions Constituting Negligence in General. 
Actionable negligence is the failure to perform some duty which under the 

circumstances one owes to another, which failure results in injury to the 
latter. Highwag Conzm. v. Transportation Corp., 371. 

4.. Obstructions and Dangerous Conditions of Lands. 
Duty of owner to  warn independent contmctor, an experienced electrician, 

employed to repair private transmission system, that  high tension wire was 
placed low on pole in manner usually reserved for  light circuit wires, qucere, 
since evidence disclosed that injury and death resulted solely o r  currently 
from contractor's negligence in grasping mire with bare hands while standing 
on wet ground, when two safe methods of doing the work were open to him. 
Dcatom c. Elan Collrge, 433. 

g 5. Proximate Cause. 
Proximate cause is essential element of actional negligence. Rounlree v. 

l'honrpson, 553; Hoke 2;. Grephozcnd Corp., 692. 
Ordinarily the question of proximate cause is a question of fact for  the 

jury. Hoke v. Greuhoulzd Corp., 692. 

§ 9. Anticipation of Injury. 
Evidence that  plaintiff intermsed herself between defendant and his assail- 

ant  in a fight, and was injured by the blow intended for defendant. is insuffi- 
cient to take the case to  the jury on the issue of negligence, since defendant 
could not have reasonably foreseen or anticipated the injury. Hat'rington u. 
Taylor, 769. 

§ 18. Competency and Relevancy of Evidence. 
In an action to recover for  injuries sustained by a patron of a theatre in a 

fall on the foyer floor, allegedly a s  a result of some foreign, slippery sub- 
stance on the floor, the admission of evidence, over objection, that there were 
approximately 230 other patrons of the theatre that day and that none of 
them fell while walking on the foyer floor, even if such negative evidence is 
incompetent, does not constitute prejudicial error when i t  appears that the 
circumstance relied on by defendant was established by other testimony 
admitted without objection. Webb v. Theatre Corp.. 342. 

§ 19b (1 ) .  Nonsuit on Issue of Negligence in General. 
Nonsuit is proper upon failure of proof of proximate cause. Rountree v. 

Thompson, 553. 
Nonsuit held proper where evidence shows injury could not have been rea- 

sonably foreseen. Harrington r. Taylor, 769. 
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§ 1 9 b  ( 2 ; ) .  Sufficiency of Evidence a n d  N o n s u i L R e s  Ipsa  Loquitur. 
Res ipsa loquitur does not apply in  action based on negligence against 

tenant upon showing of burning of barn while in possession of tenant. RO?trZ- 
tree v. Thompson, 553. 

§ 19c. Nonsuit on Issue of Contributory Negligence. 
Involuntary nonsuit on the issue of contributory negligence is proper only 

when that conclusion is the only one n-hich can be reasonably drawn from 
plaintiff's evidence, without considering defendant's evidence except in so f a r  
a s  i t  explains plaintiff's evidence and is not in conflict therewith. HOhbs v. 
Drewer, 146. 

# 20. Instructions. 
Instruction that  defendants must have offered evidence satisfying jury on 

issue of contributory negligence held for  error a s  depriving defendants of 
right of jury to consider plaintiff's admissions and testimony elicited on cross- 
examination. Hobbs v. Drewer, 146. 

21. Issues and Verdict. 
The "more than a scintilla" rule of e~ idence  applies equally to  the issues of 

negligence and contributory negligence, and if diverse inferences may reason- 
ably be drawn from the evidence upon the issue of contributory negligence, 
some favorable to plaintiff and some favorable to  defendant, the issue must be 
submitted to  the jury. Phillips v. Areasmith, 173. 

While the burden of proving contributory negligence is  on defendant, if 
there i s  any competent evidence tending to establish this defense, whether 
from the plaintiff or defendant. o r  inferences of fact are fairly deducible there- 
from tending to support this affirmative defense, defendant is entitled to  have 
the issue submitted to the jury under approximate instrnctions, and a peremp- 
tory instruction for  plaintiff on the issue is  reversible error. Kennedy v. 
Smith, 514. 

SUISASCES. 

§ 3a. Noise and  Disturbance. 

A tobacco warehouse may not be held to  be a iiuisailce in the absence of a 
finding that  its operation would injuriously affect the health, safety, morals, 
good order or general welfare of the community, o r  infringe upon the property 
rights of individual con~plainants. Ross v. Hedgpeth, 305 : Clinton v. Ross, 
682. 

PARENT AXD CHILD. 

4a. Right  t o  Custody a n d  Control. 
A decree directing that  a minor child remain in the custody of its paternal 

aunt  a s  the agent of its father in effect awards the custody to the  father 
subject to  the provision that  the child be eared for in the home of i ts  aunt, 
and upon proper findings such decree, entered in a contest for the custody 
between the father and mother, is in accord with the decisions of this State. 
I n  r e  DeFord, 189. 

Decree was entered in the lower court awarding the custody of the child to 
i ts  father, with provision that  its mother might take the child to  her domicile 
in another state each year during racation time and that the father or his 
agent might go and get the child a t  his own expense just prior to the begin- 
ning of each school year and return it  to the domicile provided by him in this 
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While the owner of a vessel has the right to  assume that a pilot is familiar 
with the river and its waters and has knondedge of ressels of standard types, 
in this case a turret type vessel, i t  may not assume l;no~~*leclge on the part of 
the pilot of peculiarities and faulty equipment not common to all ressels of 
the type. importing diuiger in the navigation contracted for. Ibid.  

The presumption of negligence arising when a vessel strikes n stationary 
object is  not applicable ngninst the owner when the maneuver is  under the 
coiitrol of a pilot. Ibid.  

The owner of 21 ship is not under duty to equip it  with engines capable of 
counteracting an unexpected action on the part of the pilot in time to avoid 
injury to the property of third persons. Ibid.  

PIJ3AI)ISGR. 
§ 2. Joinder of Causes. 

G. S.. 1-123, will be liberally construed to the end that all justiciable con- 
troversies between the parties may be consolidated when the facts as to ill1 
may be itated as  a connected whole, are so related in scope that they mny be 
examined in connwtion n it11 each other, and are connected with the same sub- 
ject matter which conqtitutes one general right. Pressley ?.. Tca Po., 518. 

The fact thnt a connected story may he told of the transactions between the 
parties conitituting the bases of several causes of action i s  not alone sufficient 
to justify the consolitlation of the causes in the complaint, but it is alio neceb- 
snry that the causes be connected with the same subject of actioii. Ibtd.  

3a. Statement of Cause of Action in General. 
h pleading chonld ailege the ultimate fncti upon which the right to relief 

is predicated ~ n d  not the eviclential facts \vliich innst be proven to estilblisli 
the ultimate facts. K i m r ~ l  ?.. Hal l .  732. 

a G.  Time for Filing Answer. 
Whether the executor of the deceased mortgagor and the purchitser of the 

property pfwdcwte litc. Tis ] ~ e ? z d ( v s  having been duly filed, ihoclld be allowed 
to make thein~elres partie. and file answer some eight years after time for 
filing n n i ~ e i  ha9 expired. rests in the sound discretion of the trial court. 
Iiitig v .  Rfctld. 156. 

An order of the clerk permitting the ad~niiiistrator of i\ deceawl mortg~tyor 
;rnd the p~irchaser of the property pcndeg?tr 11tc. to make themselves parties 
: ~ n d  file answer some eight years after expiration of time therefor. entered 
~vithout notice to plaintifff. i5 subjrct to  approTi11 or disapgro~al  hy the jndgr. 
Ib id .  

# 15. Office and Effect of Demurrer. 
A tlemurrer to the pleudings and a demnrrer to the evide~ice a re  differelit 

ill purpose illit1 effect : the first challei~ges tlie snfficicncy omf tlie ~le:~dings.  tlrta 
secontl the snfficiency of the e~idence. C'ole~rtttt r .  l l 'h i smni ,  258. 

1;poli demurrer the pleading will be liberally constrned and the demurrer 
overruled if facts sufficient to entitle the pleader to some relief c : ~ u  be gxtli- 
errd from tlie plending. Perrrce v.  Pearcc.  307. 

A demurrer to  an ailswer should be orerrnlecl if sufficient facts can be 
gathered from the plei~ding to entitle defendant to some relief, not~~~itl~sti~udiu$~(li~ig 
thnt the answer fzrils to state separately the cinwe or causes relied 011 for 
:iftirrnatire relief ant1 tlie ~itatters relied on as  defenses, a s  reqnirrd by ((:. S.. 
1.138 :t~id Rnle 20 ( 2  1 .  Ibitl. 
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d demurrer tests the sufficiency of the complaint, 1il)er:klly construc'tl, to 
allege facts constituting a cause of action, admitting for this purpow tlie 
truth of the allegations of fact, and the demurrer will he overrulcvl ul~l t~-\  the 
lrleading is fatally defective. G. S., 1-151. Fewcll 1..  lTTo~-tl~inyto~~. fJ !J. 

# 16. Time of Filing Demurrer. 
Where a demurrer for misjoinder of parties if not interposed until after 

;rnsner is filed it is too late to he considered as  ;I matter of right hnt iu ad- 
dressed to the sound discretion of the court, and its adverse ruling thcreon 
iu not subject to review. Tl'eato-n S. C. Co~lfe~-enct c. Ttrllc ~ j ,  654 

# 10b. Demurrer for Misjoinder of Parties and Causes. 
The complaint alleged that plaintiff miployee was injured by the negligence 

of defendant employer, that when plaintiff had partially recovered he returned 
and reqnested light \%-orli, that defendant denlamled that  plaintiff sign a 
release for the negligent injury, and that upon plaintiff's r e f ~ ~ s a l ,  tlrfeudant 
discharged him. Held: The cause of action for negligent injury antl the muse 
of action for wrongful discharge hare no interdependent connc~Tio~~ antl are 
not connected with the same subject matter, and defendant's tlemnrrer for 
miijoinder should have been allowed. Pressley v. Tcn Co.. 518. 

Even m e n  two causes of action are  improperly joined in the complaint, tlie 
action need not be dismissed npon demurrer. Ibid. 

Demurrer for  misjoinder of parties n7hich is not interl?osed iu i~l)t  time is 
addressed to discretion of court. Westel 11 N. C. Confo-c11cc 7.. 'l'c~llc~/. 634. 

a 22b. Scope and Extent of Amendment by Permission of Trial Court. 
I11 claim and de l i~ery  instituted by a widow on the gronnd of on-nership of 

the property in suit by alloimei~t to her in her year's allowtlnce, i ~ n  il~nc'iid- 
ine~lt permitting her to allege title by gift ivter ~ i c o s  from her h l l s l~~l ld  does 
not change the nature of the action but merely affects the source of title. and 
the court has the discretionary power to permit kuch amfwdment. .Jun~r s r .  
Jnmcs, 399. 

# 28. Sature and Grounds for Judgment on the Pleadings. 
.I motion for  judgment on the pleadings admits. for the  plir1)ow of tlie 

motion, the allegations in the  leading of the ad\-erw pnrtp. I11 r /7c  7.. B o n d  
of Elcction8, 4.54. 

# 30. Time for Making and Secessity for Motions to Strike. 
A motion to strike made before pleading or expiration of exteiisiol~ of time 

to p l e ~ d .  is niadr as  a matter of right, while such motion not made in apt 
time is addressrd to the discretion of the court. RI-ozrii 7.. Hall. 732. 

# 31. Grounds for Motions to Strike. 
Allegations in an answer of n prior action inutituted by tlie pli~intiff nlid 

ii~corporating in the answer the snmmons and c o n ~ p l a i ~ ~ t  of such 1)rior action, 
not for the purpose of pleading pendency of such action. it appar ing  from the 
;~llrgation that voluntary nonsuit had been taken therein, is prolwrly striclieil 
11pon motion of plaintiff on the ground of irrelevancy. I31~ou;v I.. Hall, 732. 

Irwlevant and redunclant or evidential matter m;Iy be stiic~lien from a 
ple:~ding upon motion of the party aggrieved thereby. G. S.. 1-153, and the 
order striking such matter from the pleading does not tleprire the plewtler of 
mly snhstantial right. Ibid. 
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PKISCIPAL AKD AGEST 

3 7a. P o w e r  a n d  Author i ty  t o  Bind Pr incipal  i n  General .  

A cou~ l ty  ii; subject to the  ge~ ie ra l  ru le  t ha t  where i t  1121.; 110 cilp,~city to do 
n contemplated ac t  i t  i \  n i t hou t  power to  appoint all ngent for t ha t  l ) n ~ ~ o - e .  
I i r a  Co. L- C i ~ ~ l f o r d  ('of~trty, 441. 

§ 7e.  P o w e r  a n d  Authority t o  Bind Principal-Vadisclosed Principal.  

The principal ib liable upon discovery, but both p r i i i c i l ~ l  ;rild i~gt 'nt  ctrnnot 
be held liable and plai~itiff must elect ~ r h i c h  lie will hold. TT7ct7stoir r. TT'h itloi 
<I. Co., 637. 

3 la. Liabil i ty of Agent-Agent f o r  Undisclosed Principal.  

A11 agent is liable on tlie coiltract where the  principal is  not disclosed, uutl 
the  pr i~lc ipal  i s  liable i ~ p o n  discorerg. Howewr ,  t he  pa r ty  nggriered must 
elect as to ~vli ich lie sllnll liolcl liable and caii~iot  holtl the111 Iwth. TT7rr7atoii 1 . .  

TT771 i t l e ! ~  d Co.. 637. 
Ordi~l i~r i ly .  nil agelit is  iiot liable ill an  t~ct ion  by ;I th i rd  lxlrty for  brrac.11 

of ~ ~ i w r i l i ~ t y  111)oii ;I s i ~ l f ~ s  contract ill which he lins acted fully ~ ~ - i t l i i ~ l  his 
i ~ ~ ~ t l l o r i t ~ ,  o r  TT-itliin it.: ;rlq~;rrent scope. iind contrnctetl only ill tha t  c;rp;~city. 
Ihitl. 

# 4. S ta tu to ry  P ro r i s ion i .  

T h e  1)ro~is ion of G. 5. .  .53-90, requiring officers ilutl eml)loyws of ;I batll; to  
g i r r  bolicl ill iin nnno~rilt r o q ~ ~ i r r i l  by the  directors i111i1 npoii such for111 a s  111i1j- 

11e ;ipprowtl I I ~  tlie coii~nlissioiler of ht~nlcs, is tltr tnily s ta tu tory  lrso~isioll 
n-llicli I~woiilrs  :r 1);ri't of tlie bond. Iitdci~tiril,t~ ('0. 1 . .  Hood. TOG. 

W 6b. Renewa l s  of Bonds  of P r iva t e  or Corpora te  0ficcr8s.  

TTllrse ir lrolitl g ~ ~ : ~ r i i i ~ t e r i i ~ g  the payment of ally loss snst;iiuetl tli1'011gh 111(, 
tlislicmesty of :I Imil; offiiiirl while "in the  continnous eniployn~eut of ;I  1)aul;" 
;rfter i i  sprc4tirtl date.  is  kept ill force for a period of years  11y the  l~aynient 
of the stiln11;itrd nnnl~ktl ~ ~ r e ~ i i i u m .  recovery on the  bond is limitc-il to tlie 
i i i irsini~~ni li:il]ility thert411 stipulated fo r  losses occr~rriiig i lur i~ig  the  life irf 
the I)oiltl. :r~itl t he  col l te i l t io~~ tha t  the surety is  liable f o r  def i~lca t iow to the 
;r~llonrlt of t h r  p n i i ~ l  snln of t he  Ixmd f o r  each of tlie years dlu'illg ~ r l ~ i t h  tll? 
l~n r t l  i.q k-c>l)t in forct., is mrteunl)le. Irrdmrii i t?~ CO. 7.. Hood. 706. 

# Xd.  S r r v i w  o n  E'oveign Corporations-Service o n  Secre tar )  of Wattb. 

\Thrtller ;I foreigu t*oq)osirtion is  "doing busiiless" ill this Stilto so ;is tu 
s~~lrj t~c.r  tho c.orlror:~tio~l to service of process Ily s r r r i c r  on the Stlc.ret;~ry of 
St:itt,. (;. S.. .is-3s. is  .:lot sl~sceptible to  ~ I I I  all-rnlbsitciiig n11e hilt m t ~ s t  I1t3 

( I t ~ t t ~ r ~ n i ~ ~ e d  11y tht, fitcts of ei1c1) casr  1111der the pnlera l  rnle t l ~ t  i t  is  "doing 
1111dliess" 11t.r~ if it t ~ i l s a c t s  some substant i ;~ l  p;lrt of i t s  ordinirry bnsinrss ill 
this St;ite. the  qni~l i ty  i111i1 nature  of i t s  nctivities rntller thnn ;I mecll:l~~ic.i~l 
1 ~ t i t ~ t i  1 1 s i s 1  thereof l i n g  l e t e r m i i i t i - t .  H~cr.i.iso~c 1. .  ('ot,l(,!i. 
I s4. 

\ T ~ I ( ~ I  :I c,crrlmr:ltio~r comes i i ~ t o  th is  Sta te  ; I I I ~  "does hnsi~less" h r r e i ~ l  wit11- 
orlt t lon~esticit l i t~g o r  i~l)l~oii l t i l lg a process agtAilt. it i~ccc~pts tlir ~ ) r o v i s i o ~ ~ s  of 
(;. S.. 65-38. ;is t o  ser\- iw of process. Ibid. 

1Yhe11 :I fos(+g11 cosl)or:itio~l itecepts tlie l ~ r o ~ i s i o r ~ s  of G.  S,, .?.;-3S. 11s w g i ~ g -  
~ I I X  ill 1111~i11css 11(,r(~ with(111t ( lo~nf ts t iv :~t i~~g 111, ; ~ p l ) o i ~ ~ t i i ~ g  :I 11rocess ;lgrllr. it 



may nut withdraw its assent by departing this jurisdiction so a s  to defeat 
snit instirnted on a canse which arose xhile it was engaged in business Iterr. 
I b i d .  

3 3. Defective Process and Amendment. 
The court has the power to allow an amendment N L L I I C  pro tune to an orig- 

inal order of publication of the snnunons so ah to conform v i t h  the facts as 
to  tlie newspaper in n7llic1l the order was pnbliihetl and the number of tinies 
of p ~ h l i ~ a t i o l l  therein. S m i t l ~  c. Pniith. 506. 

§ 6. Service by Publication. 
G. 8. 1-99, does not specifically require that the order for publication of 

notice of snminons state tliat the newspaper in ~ ~ h i c h  the publication is ordered 
to be printed iz tlie onr "moit likely to give notice to the person to be served." 
Smith ?.. Pnl i th ,  506. 

Since an order for publication of notice of inmnions is made by a court of 
recortl. there is n presumption in favor of tlie rightfulness of its decrees, :~nd 
it  nil1 he pre\nmetl tliat the statutory finclings and determination hare bee11 
made without specific adjudication in the order to that effect. I h i d  

PUBLIC OFFI('ERS. 

5 4b. Prohibition Against Holding Two Public Offices Simultaneously. 
T11v jntlgealiip of a United States Zonal Court in germ an^ would seem to 

carry wine of the attribute.; of sovereignty 1%-liicli ~ ~ o u l c l  perforce invest the 
incumbent with governniental authority, in ~vhich event i t  would be a n  office 
or place of trust o r  profit under the United States. or a department thereof. 
so that rhe nc~eptance of an appointment to wcli office or place of trust bx n 
judge i ~ f  the Snperior Conrt of North Carolina. nonlcl ipso facto ~ a c a t e  the 
State office. S C. ('oustitution, Art. XIV, see. 7. I n  re Phillips, 773. 

One n l ~ o  holcls an office or place of trust under authority of this State for 
feits such office o r  place of trust when he accepts another office or place of 
trust n hich i i  forbidden by the Constitution or ic incompatible with the office 
or 111:rte of tlust alrriidj held. The acceptance of the seconcl forbidden or 
i~~cc~ni l~ , r t i t~ l r  office or plncr of trust. opcrntei /pro fcrcto to vacate the f ih t  
Ibid.  

§ 11. Amount of Con~pensation. 
The resolution of a county board of wmmissionrrs recited that the chi~irnian 

for  two years previolis had I~een performing the duties of all time chairman. 
and stilnilntetl that  he nrls to continue to devote his entire time to county 
nflairs. :~ct ing nn whole-time chairman. and that his compensation thereafter 
shonltl I w  .\;:<.3J per niontli. G. S.. 153-20. H ~ l d :  The resolution imposed no 
additioni~l duties up011 t 1 1 ~  chairnl:~n hut Tvns solely to atljust the chairman's 
compt.~is:~tic~i~. ant1 thewfore. under the facts of this case, tlie board of commis- 
sionri.. \T;I. n-itl~out ;~uthority to illcrease the salnry nhove tliat prescrilml 1)y 
the l ) t ~ ~ ~ i n v n t  s tatut t~.  (('11. 427. Public-r,ocaI I . : I T ~  of 192.) S ~ ( I ~ . ~ ~ ) I I I , ! I  , I . .  

(:i~ilfe?.rt C'oi~nt.~/. 41. 
RAIIXOAI~S.  

a 4. drc~i(1ents at ('l~ossings. 
1Vl1c-re ltlnintiff allc~pc3s negligence 011 the pnrt of clefentlant rni1ro;rtl c.oin- 

11:rn.v il l  fitiling 1u1t1c.r the circun~stances to nlnintriiu lights. matcl~rni~rr 01. 

gn;rrtlh ;it ;I pnl~lic. cmwsiug. but plaintiff's eritlence discloses that the lights 
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on his car were burning and that he ran into the train. nonsuit is proper for 
failure of evidence tending to show any causal relation between the negli- 
gence complained of and the injury. Hoplzins 1;. R. R.. 6.75. 

RAPE. 
# 1. Elements of t h e  Offense. 

C'arnally knowing any female of the age of t\rel~-e years or more by force 
and against her will is rape. S. v. Johnson, 671. 

"Force" as  an element of rape may be either actnal or constructive. and 
submission nnder fear or cluress may take the place of actual physical force. 
I h ~ d .  

# 1 4 / 2 .  Parties and Offenses. 
The single crime of rape may be committed by more than one offender, i~nd  

n person who is present and aids and abets the actnal ravisher. is a principal 
;rnd equally guilty. A. v. John8on, 671. 

9 2. Indictment for  Rape. 
An indictment charging that defendant with force and arms did unlan-frilly, 

willfully and feloniously ravish ancl carnally Imow the prosecuting witness, 
:I female, by force and against her will, is held sufficient to support a verdict 
of guilty of the capital offense and judgment of cleat11 pronorinced thereon. 
A". v. Herring, 213. 

An indictment for rape of a female twelve years of age or more mitler G. S., 
11-21, which fails to charge that the offense was committed forcibly and 
against her will is fatally defective, it  being neceswry in order to support 
the death penalty that both these elements be alleged and proven. S. z' John- 
son, 266; S. v. Benton, 745. 

# 4. Sufficiency of Evidence and Nonsuit in F'rosecution for  Rape. 

In this prosecution for rape, evidence tending to show that defendant choked 
nncl beat the prosecuting witness and by the use of force had sexnnl inter- 
course with her against her will, together with testimony of an nd~nission 
made by defendant to the chief of police that defendant had felonioudy as- 
saulted prosecutrix, is held suflcient to be submitted to the jury, and defend- 
ant's motion for a directed verdict of not guilty was properly refuwd. 8. o. 
Hcrring, 213. 

Evidence that prosecutrix. a thirteen-year-old girl. had been criminally 
assaulted and ravished by the use of force, and evidence identifying defendant 
a s  the perpetrator of the crime held sufficient to be submitted to  the jury 
upon the question of defendant's guilt of the capital crime of rapt.. h Q. 

TTulker, 458. 
Evidence of guilt of both defenclants of rape. one as  perpetrator ant1 other 

a s  aider and abettor, held sufficient. S. c .  .Johnsou, 671. 

6 8. Elements of Offense of Carnally Knowing Female Under 12 Years - 
of Age. 

I11 a prosecution for ravishing and 
~ e r s o n  under the age of twelve years, 
be alleged or  proven, since by virtue 
incapable of consenting. G.  S., 14-21. 

Carnally knowing and abusing any 
years is rape. S. v. Johnson, 671. 

carnally linowing or abnsing a female 
neither force nor lack of consent need 
of the statute such child is l~resumed 
S. v. Johnson, 266. 
female child nnder the age of tm-elve 
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§ 19e. Instructions in Prosecution for  Carnal Knowledge of Female Be- 
tween Ages 12 and 16. 

In  a prosecution uncler G. S., 14-26, the repeated use of the term "statutory 
rape" in the charge will not be held for prejudicial error when the charge 
contains a correct definition, and properly places the burden of proof on the 
State, as  to each essential element of the offense. S. v. Bullins, 142. 

§ 23. Prosecution and  Punishment for  AssauIt on a. Female. 

The pm~ishinent far  a simple assault committed by a man or  boy over 18 
years of age upon a female, is in the discretion of the court, such assault 
being expressly excluded from the proviso of G. S., 14-33, limiting punishment 
to  a fine of $30 or  imprisonment of 30 days. S. ?j. Jacksow, 66. 

Defendant entered a plea of simple assault upon his daughter and a nol. 
pros. mas entered on the charge of assault on his wife. Judgment was entered 
that the defendant be confined in jail and work the roads for two years, sus- 
peilcled 11poi1 payment of $100 for  the use and benefit of his wife and $50 
monthly thereafter for her benefit. Defendant excepted and appealed. Held: 
The court mas without power tot suspend the execution of the judgment on 
the conditions over the objection of the defendant, since the form of punish- 
ment impmecl is  neither sanctioned by statute nor assented to by defendant. 
Defendant was not placed on probation and G. S., ch. 15, Art. 20. is not 
involved in the decision. Ib id .  

The failure of the court, in defining assault on a female, to  state that the 
perp t ra to r  must be a male over eighteen years of age will not be held for 
error on defendant's appeal, since there is a presumption that  defendant is 
over eighteen years of age and the burden rests npon him to show the c o u t r a r ~ .  
S. c. Heu-ing,  213. 

T h e r e   arrant charging assault on female is amended after verdict to 
charge assault on female by man or boy oTer 18 years of age, verdict of guilty 
will not sunport sentence as  for general misdemeanor. S. v. Grimes, 523. 

§ 24. Assault With Intent  t o  Commit Rape. 
In order to constitute an assault with intent to commit rape i t  is not neces- 

sary that the intent continne throughout the assault, i t  being sufficient if a t  
any time during the assault the defendant intends to accomplish his purpose 
notwithbtanding any resistance on the part of prosecutrix. S. 21. Petrg. 78. 

In  order for a conviction under G. S.. 14-22, there must be an assault by a 
male ulmn a female with intent to commit rape, which felonious intent is the 
intent to gratify his passion upon her a t  all events against her will ancl not- 
withstancling any resistance she may make. S. v. Overcash, 632. 

Felonious intent is alone insuflicient to constitute the offense defined by 
G. S.. 14-22. and therefore immoral advanceu cannot constitute the offense 
until they reach the point where they a re  offensive to the woman ancl consti- 
tute an assault. Ib id .  

25. F'rosecutions for  Assault With Intent  to  Commit Rape. 

In this prosecution for assault with intent to commit rape, the blouse offered 
in evidence keld competent for the purpose of corroborating the testimony of 
witnesres as  to tears alront the shoulder, ancl inconsistencies in the testimony 
of prcwec~ttris on the q ~ ~ ~ ~ t i o n  of whether thp Irlonse was in the same condi- 
tioil :it the trial as  it  n-as immediately after the assault affects only the 
qwstic111 of credibility. S. z.. P e t ~ y ,  78. 
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RAPE-Con tinued. 

Ericlence he ld  sufficient upon questim of whether ascault was ctnnmittecl 
with intent to commit rape. I b i d .  

111 this prosecution for assault with intent to commlt rape. the charge 1 5  Ireld 
t o  h a r e  correctly placed the burden on the State to prove each e ~ + ~ n t i n l  rle- 
meat of the offense beyond a reasonable doubt. I h i d .  

In  a pl-osecution for assault v i t h  intent to commit rape, an in~ t ruc t io i~  n liich 
fully explains the element of felonious intent, and inqtructs tlie jury that 
defendant mould he giiilty if he laid his hand\ on profecutris with iuch 
intent. must be held for rererhible error for failing to charge 11po11 the essen- 
tial element of awault, since if defendant's ad~ancea  mere made with the 
consent of prosecutrix, tlefendal~t would not he guilty of the offrnv. S. v. 
0 L cwash . 63%. 

RECEIVERS. 
5 13. Actions on Claims. 

Exceptions filed and made a part of the record are not void ;rs a 111,ltter of 
];in. becanse not filed \vithin the first three days of the tern1 of court com- 
mencing next after the filing of the recei~er 's  report. in the abhencr of motion 
or order, G. S., 2.153,  and a judgment entered on the basis that .ach escep- 
tions were not before the court for consideration vi l l  be remanded. Borsoii 
2.. Rohersow, 103. 

IIEFEREXCE. 

9. Exceptions and Preservation of Grounds of Review. 
Phxeptions to the rulings of th r  referee must be brought forw-nrd in order 

for them to be presented for cletermination by the jnilge. ClarX @. C'f1rl7c. 230. 

5 10. Duties and Powers of Court Upon Review. 

rpou  appeal in il con~ent  reference the S u p r i o r  Court has the ]loner to 
confirm the findings of the referee i11 whole or in part. to ie t  aqide the findings 
in whole o r  in part and substitiite other fintlings sul~portrd bj  the ex idence. 
I?o+rziel/ r .  S e b e l ,  .?!XI. 

a 5. Retention of Benefits a s  Defense. 
The owner of land conveyed same and took a clred of trust for the 1)iirchase 

price. T'he purchaser transferred same to defeiidaiit county suijject to the 
tleed of trust, the entire transaction being for tlie piir]?ose of erading the con- 
stitutioilal and statutory prorisions relative to the incurreilce of debt hy the 
county, the purchaser of the land heing in effect the agent of the connty in 
obtaining the property. In an action to foreclose the deed of trust tlie couiity 
w t  up  a cross action to reform and cancel the deed of trust, to strike out the 
debt assumption agreement in the deed to it  and to substitute tlie county as 
the grantee ill the original deed. alleging legal and 11iora1 frantl in the trans- 
:tction. Heid: The ass~mption of the debt by the county in contr~~dict ioi~ of 
constitutional and statutory lrrohibitions is roid :is ;I inr~tter of 1 ; r l ~ -  without 
tlie necessity of inrolring fraud, but the county ii.: not rntitletl to reform the 
instruments so as  to acquire the property free froill n~rninhrance ant1 thereby 
retain the benefits of the very trailsaction attaclretl by it. nut1 the triiGror is 
entitled to foreclose. 111s. 00. 1:. G u i l f o r d  C'o?cl i f l~.  441. 
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3 7. Pleadings. 
('omplaint h t l d  wfficieiit to allege cause of action for reformation of bill of 

sale of pnrtilership assets on ground of mutual mistake. Ft'n-ell r .  ST'ort11- 
ingtolt. @I!). 

REMOT'A4L O F  CAIITSES. 

3 6. Waiver of Right  to  Seek Removal. 
h part;\ who iilrokes the jt~risdictioil of the State court and seeks and ob- 

t a i w  the indulgence of the court in the matter of filing additional pleading* 
or  motion^. w:ri~~es his right to seek renlo~-al of the cause to the Federal conrt. 
I'm st Co. r .  H w ? d e r s o i ~ .  649. 

ItETIREMEST SYSTEMS 

3 9. Membership i n  Local Governniental Employees' Retirement System. 
A policem,~n. who is a member of and entitled to the benefits of the T.aw 

Enforcemrnt Officerb' Benefit and Retirement Fund. G. S.. 143.166. is  not also 
eligible to I~rcoinr a member of the Local Government En1gloyet.s' Retirement 
System. G .  S.. 1B8-4 ( (2 ) .  Gal-dnev T.  Reti?-ement S ~ s t r m .  467. 

5 18. Fund5 of Law Enforcement Officers' Retirement Systen~.  
The addition:~l cost in criminal c a w  provided by G. S., 143-166. is not in- 

tended to 11r n4ed to Compensate the officers who make the arrests or partici- 
pate in the prosecutions, but is to be paid to the State Treasurer and by him 
receired. G .  8.. 147-6s. ah public funds for disbursement under the prox-isioiis 
of the sfiitntr for  the pnrposes of the Law Enforcement Officers' Retirement 
Fiinrl. GUI r711cr 1;. Rctirenzent Systrni .  46.5. 

SALES. 

3 13.. Operation and Construction of Warranties in  General. 
1-aiform -ale- act is not in effect in Sorth Carolina or Virginia. PI tcc v. 

G o o d n i n ~ .  223. 

111 thiq action to recorer for breath of narranty in the sale of oil burning 
tohacm ewers. th r  compldint alleged that defendant manufacturer warranted 
the c i w e i ~  to 119 of best grade, quality and efficiency and that they ~ ~ o u l d  
generate ~nfficient heat to satisfactorily cure tobacco in the minimum time 
reqnired. that the maximnm temperature which could he obtained with tlir 
c.urer. nitlrout qmoking and clogging up the flues was about 100 degrees of 
trnqwrntnrr. nhereas abont 180 degrees of temperature are  required for effi- 
cient criring i c r  tlmt the curer- required thirteen days instead of the four tla; Y 

:tilt1 fiw iiighti normally required for curing tobacco. Hcld: The allegations 
a re  *nffi( lent to allege breach of warranty as to quality and capacitr nud 
rleft~nt1,int'. c l~ im~rre r  sho111d h a w  been ore r ru ld .  Tf'nlston 7'. TPhi t l~?/  & C'o.. 
.7?J 

Rt~prcscwtations as  to quality and cap'acity or other inherent chttractcristics 
of machinery which a re  referable to ordinary and cnstomarg standards. cull- 
stitntr warranties and not mere expressions of opinion. h u t  i t  is nevessnr?. 
that the intent to ~x-:~rr:?nt appear in the form of the expressions. aided in 
p r o p r  cases by circnmstxnces surronnding the transr~ctions. I b i d .  
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§ 17. Part ies  to  Warranty; Manufacturer and  Retailer. 

In  a n  action against the manufacturer and dealer for breach of warranty 
in the sale of tobacco curers, a complaint which alleges that the dealer acted 
a s  agent for  the manufacturer i11 making the sale, without allegation that the 
agent exceeded his authority or allegation of circumstances tending to show 
that  the agent expressly or impliedly intended to incur persoiial liability, is 
demnrrable on the part of the alleged agent. Walston v. W h i t k ~  d Co., 537. 

# 20. Actions for Purchase Price. 
Breach of warranty in a sales contract is an affirmative plea, whether as a 

defense or  a s  ground for recorery of damages, and the seller is not required 
to  anticipate or negative w c h  defense, but the burdeli is on the purchaser 
pleading such defense to establish i t  by the greater weight of the evidence. 
Price v. Goodman, 223. 

# 27. Actions and Countei'claims for  Breach of Warranty. 
111 this action on executed sales contract in which purchaser pleaded breach 

of warranty a s  counterclaim, special damages were not pleaded, and therefore 
were not recoverable, and in view of answer of jury in negative to issue of 
damages for breach of  warrant^-, action of trial court in limiting recovery 
thereon to purchase price was not prejudicial. Price v. Goodmau. 9 3 .  

Special damages. while most frequently applicable to executor;\- contracts, 
a re  reco~erable in proper cases for breach of executed sales contracts, but i11 
nll instances the party sought to be charged must h a w  been duly informed 
a t  the time of making the contract of the circumstances out of which the 
damages may arise, and such special damages n i~ i i t  be properly pleaded. Ib id .  
d complaint alleging damage to plaintiff's tobacco crop and l o s ~  of a large 

part  of it  through breach of warranty a s  to qualit;\- and capacity of tobacco 
curers manufactured by defendant, with allegations that a t  the time of pur- 
chase clefendant was adrised of special circunlqta~lces a s  to the amount of 
tobacco plaintiff had to cure and that if i t  was not cured in apt time serious 
and substantial loss mould result, licld not demnrml~le on the ground that  the 
complaint alleged only remote or sl~.culative clamage\. TValstou 2: TT7fillc1~ 
L(. Co.,  537. 

SEALS. 

$j 3. Evidence and Burden of Proving Adoption of Seal. 
Where execution of i i ~ s t r ~ i n ~ e i ~ t  under seal is admitted, parol evidence that 

priacipal did not intend to adopt printed word "Seal" ic: ii~competent. Bell a. 
Clr rtd lcick, 598. 

$j 1. Effect of Seals. 
A <en1 imports consideration. Colewwz c. TT-h I ~ H ~ I I I  t .  2.55. 
Instruments under ienl require no consideration to wpport thnn ('I otts 

L.. T h o w a ~ ,  353. 
STATE. 

# Ic .  State  Treasurer. 
Moiie;\-s paid into the 11nnd~ of the State Treasurer hg virtue of n State lam 

become public funds for which the Treasurer ir; reslronsible, and n ~ a g  be dis- 
I~nrsed only in accordance m-ith legislative nnthorit;\-. State Voiwtitntion, 
Art. S I T ,  sec. 3. Gcrrdriw 2.. Retilwncut S ~ ~ s t o l ~ .  465. 
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STATUTES. 

§ 9. Construction of Amendments. 

The legal effect of an amendment is the re-enactment of the old statute with 
the amendment incorporated in it, and the amendment, from i ts  adoption, has 
the same effect a s  if i t  had been a part of the statute when first enacted. 
Hoke o. Greyhound Cm-p., 332. 

3 11. Construction and Operation of Criminal and  Penal Statutes. 

TVhere the statute which creates an offense prescribes the penalty for its 
violation, the particular remedy thus prescribed i s  exclusive of all other 
remedieb. Clinton v. Ro.sr, 682. 

TAXATIOS. 

§ 2. Limitation on Tax Rate. 
Uplieep of county bnildings, upkeep and maintenance of county home for  

the aged and infirm, espense of holding courts, and maintenance of jail ancl 
jail pri>onen are  general espenses and must be covered in the fifteen-cent levy 
limited for general purposes. Constitution. Article V, section 6. R. R. v. 
Duplin Cou)lty, 719. 

Where n co~uity's tax rate for general county purposes is fifteen cents, i ts  
levy for poor relief is limited to a tax rate  of five cents. G. S., 133-9 ( 6 ) .  
Ibi t l .  

TTThere the tax records of the county disclose a fifteen-cent levy for  general 
purpose< alld a seven-cent levy for the county poor, two cents of the seven-cent 
levy is patently excessive and no part thereof can be justified for  items of 
general espense, but where, in an action by a taxpayer to recover the amount 
paid nncler protest under the two-cent levy, defendant county introduns reso- 
l u t i o n ~  of tlie hoard correcting its records to show that two cents of the seven- 
cent l e ~ y  was for administration of old age assistance and aid to dependent 
children. and for salaries of the county accountant and farm agent, nonsuit 
is proper, since such purpbses a re  for special purposes with special approml 
of the Legiilature, G. S., 108-17, et seq., G. S., 108-44. et seq. I b i d .  

§ 3. Limitation on  Increase of Indebtedness. 
During tlie fiscal year 1944-45 a county made funds available a t  a banking 

institution to  pay its bonds, and its account was charged with the checks used 
therefor. The bonds were due I July, 1W5, and the bonds were marked paid 
and returned to the county during July, 1943. Held: The indebtedness \\-as 
outstancling a t  the end of the fiscal year 1944-43 and may not be c o m p ~ ~ t ~ d  a s  
a reduction in outstanding indebtedness for  that fiscal year within the mean- 
ing of Art. T, qection 4, of the Constitution of North Carolina. Coc c. S w v / /  
County, 125. 

5 4. Secessary Expenses. 
The establishment and maintenance of a n  airport is not a necessary munici- 

pal expense and therefore a city may not incnr debt or levy taxes therefor 
without submitting the question to a vote. Airport Authority v. Johnson, 1. 

Ij 6. Public Purpose. 
The establishment and maintenance of an airport is  a public purpose ni thin 

the objects of municipal expenditure, and a city may appropriate funds tliere- 
for in proper instances. Airport Authority v. Johnson, 1. 
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# 9. Tax on  One Municipality fo r  Benefit of Another. 

A municipal corporation may appropriate fluid. to a quast-municipal cor- 
poration created by the Legislatnre when such ~ ~ r p o r a t i o n  is an agency of 
the municipality in  the performance of a public function having a ren-onable 
connection with the conrenience and necessity of the contrib~itme innnici- 
pality. Airport Authority v. Johnson. 1. 

4Oc. E70reclosure of Tax Lien. 

T h e r e  a tax collector accepts checlrs in payment of taxes and rhcrcuyon 
issues tax receipts, and such checks are  returned ~inpaiil withont negligence 
on the part  of the tax collector in preseuting them for payment, and the tax 
collector thereupon imnlecliately corrects his records, G. S., 10.5-39, and 
settles with the county for the taxes, I~eld: the tax collector may institute an 
action under G. S., 106-414, to enforce the tax lien. -11 ilicr 7). Xd'~rivf?l7,  28. 

3 4Od. Limitations. 

In  an action by a political subdivision to enforce a lien for L1xe.i under 
G. S.. 103-414. no statute of limitations is applicable. since the -o~ereign is 
not mentioned therein aild the mrxim 17 nlluwz tcrl~pus ocelcr?~it rryt applies. 
Illtller c. JfcConn~ll,  25. 

Where tax collector accepts checks which are  returned ~inpaicl, in his action 
nntlrr G. S., 10.;-411, limitationr preccrihed b~ (' S.. 441 ancl SJ37   re not 
applicable. Ibid. 

5 40f. .Judgments i n  Foreclosure Proceedings. 

An action to foreclose a lien for clelinquent taxes 14 tn r c m  and a penonal 
judgment may not be obtained against the ownel for the amolint of the tases. 
Iltlle, v. SfcCot~nell, 28. 

Where in an action under G. P., 10.3-414. the coinplaint describe- the real 
r.tate sought to be forecloird to enforce the tax lien, the order of foreclosure 
1,. re\tricted to the clescribed real Pitate and >o much of the jrtdgment as 
;arrthorizr~ the sale of other land. i5 in esceq. of the julisdiction of the court. 
Ibitl. 

TELEPIIOSC ASD TELEGRAPIi COMPASIES. 

5 2. Liability for  Fai lure t o  Send or  Deliver Message. 

An action t o  reewer for failure to transmit a n  interstate rnrssnge is gov- 
erned hy the Federal clecisione. and plaintiff nuiy 11ot recorer ditmnges for 
mental angnish, or pnnitire damages, or any state3 statutory penalty. Tt'mxZ 
r .  Tc7. Po., 17.5. 

TRESPASS. 

5 6. Issues, Verdict and Judgment. 

Plaintiff alleged a cause of action in trespass. Defendant deuied the tres- 
~ m s s  and set nu a pre.wriptire right to cross plaintiff's land. The iswes sub- 
mitted related solely to the assertive prescriptire right. Held: An issue of 
trehpass was raised by the pleadings. and nywm t h t ~  . jnr~ 's  1-erdict in plaintiff's 
faror, a provision of the jnclpnent that defendant Iw restrained from crossing 
the land of  lai in tiff must kw stricliell and a nrn- trial ordered. since defend- 
ant's user is presumed permissive aild the jntlgnlrnt based upon ;1 contrary 
;~ssmnption v-ithont R rrrt1ic.t is nnwarrantetl in Ian.. S'peight !'. .ir~rlr't'son. 
492. 
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Ij 9. S a t u r e  and Elements of Forcible Trespass. 

I t  is not necessary to  constitute the crime of forcible trespass or forcible 
entry that the o\vner shoulcl hare  made vocal protest to the entry, i t  being 
sufficient if the aggressors have Bnowledge, however acquired, that their entry 
is against the \rill of the owner, and the manner and pnrpose of the invasion, 
the show of force. and the conduct of the oEenders, is of such intimidating 
cl~aracter as  to put the occupants in fear and make it  apparent that  the orcli- 
m r y  means of resisting trespass would be ineffectual. G. S.. 1 4 - 1 3 .  S. c. 
G i b s o ~ i ,  104. 

5 10. Prosecutions for Forcible T1.espass. 

E~idence  held insnfficient on charge of attempt to commit burglary but 
hnfficient on charge of forcible trespass. S .  v. Grbsoir, 104. 

TRIAL. 

5 13. Jlotions t o  Strike Evidence. 
Plaintiff institutetl snit for absolute clivurce on ground of ad~iltery. Ikfcir(1- 

ant set 11p cross-action for divorce a, mensn et  thoro alleging. i n t e ?  o l ia ,  adnl- 
t r ry  on the part of plaintiff. At  the close of the evidence defendant took :I 

~-olnntary nonsuit on her cross-action. Held:  Eridence of adultery on the 
lmrt of plaintiff was competent a t  the time of its introduction, and in the 
;111sence of motion to strilie when clefendant withdrew her cross-action, plaiil- 
tiff".. c.ontention that he was undnly prejudiced 1,y i ts n(1miasion is untenable. 
Rnle 21. Z i g l a r  1;. Ziglay-, 102. 

# 1 6 .  Withdrawal of Evidence. 
Where eridence is admitted conditionally nntl later escluded and the jury 

instrnctrtl nut to consider it. any error in its n(ln~ission is corrected aud ail 
t.sception to its admission cilnnot he sustained. Grtrlr(tnz 7.. Spaztlditrg. 86. 

# 21. Office and  Effect of Motion t o  Sonsuit.  

A tlemnrl-er to the pleadings. G. S.. 1.127, and i? tlernu~rer to the evidencc. 
G .  S.. 1-183. are clifterent in purpose and effect: the first challenges the snffi- 
cirncy of th r  pleadings, and the iwond the sufficiency of the eridenrc~. Cole- 
trrtr rt 1.. TTh isirrr~i t .  258. 

Motion to nonsuit m n ~ t  be rcne~red a t  close of all the eric1enc.e 8. 1,. Pel I Y ,  

.-t30. 

a 22a. Consideration of Evidence on Motion t o  Sonsui t  in  General. 

On litotiol~ to nonwit. the eridence will kre coil~idered in the light most 
f;ix orable to pluintiff. Ta lc? .  c. Srtcaye. 208: I,r l(rrr(1 1. Irrs. Co., 349 : Hrgk  z r n ~ /  
C'o~~rrrr. 1 .  ?'I cci~spor ttrtro~t C'ot 1) . 371 : Dcntorr 1 Eloir C'oll<gc. 433 : Ale-rirh 1 .  

1Jor.11. 713. 
On motion to non~ni t .  plrl;~intiff ic entitled to t h t ~  I~t~l~efi t  of eTrry fact iinil 

inference of f8ct pertaining to  the iwles  involred \\hich luap bt. reasonabl) 
tlrdt~ced from the eritleuce Love t Zirnmcr.rnfr~r. 3 W .  Srcink I . .  Horn. 713. 

$j 22b. Defendant's Eridence on Motion t o  Sonsuit.  

On  notion to nollsi~it, the evitleiice is to 1w con+itlrrrd in t l ~ c  light mtrst 
favorable to ~dai l~t i ff .  ant1 tlefentla~~t's evidencr \vllic.h tends to impc~ach or 
c.ontrnt1ic.t ],l:~intiff"s e~it1r11c.e \rill not be consitl<red. I k n t o u  1;. Eloir ('olT(,gc,, 
433. 
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§ 23a. Sufficiency of Evidence to Overrule Sonsuit in General. 
Where plaintiff's evidence tends to establish each essential element of his 

cause of action, defendant's motion to nonsuit is properly denied 11ot\~itll- 
standing his evidence in contradiction thereto. since conflicting evidence raises 
an issue of fact for the jury. K r o m  v. Lo f t i s ,  762. 

§ 94. Sonsuit on Ground That Plaintiff's Evidence Establishes Bar or 
Affirmative Defense. 

Defendant's contention that it  was entitled to nonsuit for that  plaintiff's 
own eridence established its affirmative defense that i t  had canceled the policy 
in suit by mailing notice of cancellation is untenable when plaintiff testifies 
that he did not rweive such notice and thus raises a conflict in the evidence 
on the isiue. W h i t e  v. 171s. Co.. 119. 

§ 27. Directed Verdict in General. 
Where the elitlence is conflicting it  is error for the court to give ari iristruc- 

tion which 1i:is the effect of a directed verdict for either partr.  P w t y  c. 
T'I-ztst 6'0.. 667. 

3 29. Directed Verdict or Peremptory Instruction in Favor of Party 
Having Burden of Proof. 

The ],arty having the burden of proof upon an issue is not entitled to a 
l~errmptory inqtrnctirn~ upon conflicting evidence. W h i t e  v. 111s. Co., 110. 

ji 31a. Form, Requisites and Sufficiency of Instructions in General. 
U f t ~  of colicrete illl~strations in charge not approved. Rca v. Sinzoroitz, 379. 

3 l b .  Statement of Evidence and Explanation of Law Arising Thereon. 
An iilstrnction that defendants must have offered evidence satisfying the 

jury by its greater  right that plaintiff was gnilty of contributory negligence 
in order for the jury to answer that issue in the affirmative must be held 
for re~ersihle  error in depriving defendants of their right to hare plaintiff's 
:~tlmissions and the testimony of plaintiff's witnesses, as  well as  that elicited 
ou cross-esamii~atio~~. considered by the jury on the issue. Hohbs z;. DI,PMX,I.. 
146. 

The f;tilnre of the court to charge the jury upon the principle of respondeat 
supc'~'ioi cannot he held for error as  failing to declare and esplain the law 
arising 011 the eridenre \vhen it appears that  defendant admitted the esistence 
of the relationship of master and servant between itself and the nlleged tort- 
fensor i ~ n d  its liability for any negligence on his part, and that the case ~ v n s  
tried throughont on this theory. G. S., 1-180. W e b b  ?;. Theatre  Corp.. 342. 

Iiistrnction that the j11ry should not consider the testimony of named wit- 
nesses npon the issne of mldue indnence. hut might consider their testimony 
11poii the issne of testamentary capacity i s  lrcltl too indrfinite. 1 1 1  1.r T i l l  o f  
Loi~raz .  498. 

9 31d. Charge on Burden of Proof. 
\There the burden is on plaintiffs to establish their came hy clear, itrolrg 

and convinciilg proof, the conrt may instruct the jury as  to the dictionary 
clefinitions of these term.;, qince "clear." "strong" and "convincing" :Ire nsrtl 
in the ordinary and accepted sense. McCorkk  2.. Rcatty.  338. 
h charge which fails to instruct the jnry a s  to  the burden of proof npon cmr 

of the iscues must be held for prejudicial error. fince the burden of proof iq n 
sl~l,stantial right. Ct.ni12 T. Hiltdtins,  612. 
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# 31e. Expression of Opinion by Court on Weight or Credibility of Evi- 
dence. 

An instruction haviilg the effect of making the expectancy of life set out in 
the mortuary tables definitive and conclusive is a prohibited expression of 
opinion on the evidence. Starnes v. Tyson, 396. 

This action in replevin was instituted by a widow to obtain possession of an 
automobile from her father-in-law. There was conflicting evidence as  to  
whether the car had been purchased by defendant or plaintiff's husband. 
Plaintiff introduced letters from her husband disclosing that he regarded the 
car as  his and intended making a gift inter vivos of it  to  her. After charging 
upon the evidence of title, the court, in charging upon the evide~lce of gift 
instructed the jury to answer the issue in plaintiff's faror if they were satis- 
fied by the greater weight of the evidence of the elements of a gift inter c i ~ o s .  
Held: T'he court inadvertently overlooked the fact that title was still in issue. 
and the instruction must be held for error as  an expression a s  to the weight 
nnd c~ifficiency of the eridence on the question of title. G. S., 1-180. J n m s  
2 j .  dames, 399. 

# 36. Form and Sufficiency of Issues. 
Issues submitted by the court a re  sufficient when they present to the jury 

proper inquiries a s  to all determinative facts and afford the parties oppor- 
trinity to introduce all pertinent evidence and to apply it fairly, and when the 
is.nef submitted are  sufficient an exception to the refusal to submit other 
i s u e s  is untenable. Miller c. .VcCol~nell, 28. 

# 39. Form and Sufficiency of Verdict. 
A verdict may be given significance aud correctly interpreted by refer~nce 

to the pleadings, the facts in e~-idence. aclmissiom of the parties, and the 
ch:~rge of the court. Jemigall c. Jernigan. 201. 

# 40. I\lotions to Set Aside Terdict as Being Against Weight of Evidence. 

The setting aside of a ~ e r d i c t  on the ground that it  is contrary to the weight 
of the evidence is addressed solely to the discretion of the trial court. G .  S., 
1.205. Ziqlar v. Ziglar. 102; Bailey 2;. McCottel'. 160; Webb v. Theatre Corp., 
342. 

# 53. Trial by Court Under *4greement of Parties. 
The consent of both parties is necessary to authorize the court to hear the 

evidenc~. find the facts and declare the lam arising thereon, without a jury. 
;~iitl in the absence of inutual consent, the judgment of the court is void and 
may be set aijde upon motion as  a matter of right. Belrrrctt 2;. Tcmplcto~r. 
676. 

TRUSTS. 

# 2B. .Ictions to Establish Parol Trusts. 
The burden is upon l>laintiffs to establish an allrgetl pnrol trust asserted by 

them by clear. strong m d  convincing proof. which v-ords have their ordinary 
and accepted sense. 3JcCo1.klc c. Bcatty, 338. 

In an action to establish x parol express trust based upon an alleged ngree- 
ment to  purchasr p r o p r t y  at  the foreclosure sale for  the benefit of the plain- 
tiff. the mortgage tlebtor. financial distress of the plaintiff and evidence of 
the real ralne of the property are  competent to establish the reasonableness 
of plaintiff',< (w~teiltion that he songht the agreen~ent in the face of an immi- 



n e ~ l t  forced sale nt ~1-11ich the price wonlil be fixed 113- the high Isid. Rut where 
clefcwclants admit thnt plitjntiff songlit rhr agreen~r'ilt. the exclwion of sneh 
ev ide~~ce  is not prejudicial. Ibid.  

# Sa. Written Trusts in  General. 

The fact. a g ~ e e d  disclosed that testator paid for  certain stock n-it11 hi.; o\1n 
ftulcli and had the certificates issued to himself and niece as  joint tenailtb 
~ v i t h  right of htw~ivorhhip, but had the stock in his esc lus i~e  possession a t  the 
tinie of his rleatli. Ii( l d :  The transaction does not constitnte a testnmentnry 
disposition of the ctock nor a gift ctrusn umrt~a. nor inreate n t r i ~ i t  Rliff(i1ot' 
r .  Btrrncs, 313. 

5 12. Property Subject to  Trust. 

The ~vill  ill snit set 111) a trust and provided that the net income should be 
tliritled among testator's wife and children, and upon termimtioil of the trust 
upon the t l e~~t l l  of 110th trnstees that a second trust with a corpomte trwstee 
l)e set 111) fe~l' the share of one daughter. A, and the balance of the corpus 
tliritled ;lniolirr the other chililrni. There was no prorision for nny limitittio~~ 
over. IIcld:  I ' I I O I I  thr  tleiith of one of the children withont issnc,. "A" took 
liei tiiw I ' I I ~ I I  1r;Irt by i~i l ier i tn~~ce nnaffected h~ the second t r t~s t .  Tl'rlr.11 r .  
YTriist Po.. 357. 

8 J 4 n .  Supwvisory Powers of Courts of Equity. 

('cinrts of equity h a w  general. inherent. esclusir-e. superrisory jl~risdiction 
u r n  tnl+s ; I I I ~  the ;~(lniillistratim thereof. I11 the eserciw of that power 
they nl;iy ;~n t l~or ize  whi~ te r r r  is  necessary to be clooe to preserve a trust frcini 
tlrstri~ctio~i.  The ywi~nr consideration is the necessity for the preservation of 
the c ~ : ~ t t , .  'I'rirnt ('0. 2'. R ~ I s ~ c I - ) . ~ .  558. 

# 1411. . luthority and Powers of Trustee in General. 
'l'l~t. \ \ i l l  111 .nit set up a trnst and iiamed an executor nntl e\ecntris to 

11.1nctlt~ thr  +tilt?. g i ~  ing them or the survivor of them the power to \ell or 
imlirox c-' ~uiprocliic~ti~ r real estate, to invest the personalty or the proceeds of 
.alp of I tb.llt> in Go\ erninent bonds or in the improvement of r e ~ l t ~ .  in their 
diqcretion, n ~ t l i  pro1 i ~ i o n  that upon the death of either, the polverc there111 
tlelcgi~tc~cl ~ h o i ~ l t l  be eserci.ec1 Fy the survivor, and upon the death of both, the 
tr11.t choi~l(l terminate and the r.07-pup divided. Hcltl: The ponri.; ccrnfrrrrtl 
I, tlw n ill n ere lwrsol1'11 ;lnd ~~~~~~~~~~~~~~y. TCTrlr71 7 .  Trust Po. 357 

JV11er(, the 1)cnwrs coiiferrrtl I I ~ O ~ I I  the executor or trnstee ~inmetl in ii \rill 
;Ire pei-sonal :1r1(1 tliscretio~li~ry. such powers. a s  a general rule. cannot htl 
exercised by a snbstitnte or successor. nor can the court appoint i~notlier in 
tile rwll t  of the dwth .  incolnlwtnley or other fnihire of the clesigni~trd p~rson .  
I h i t l .  

C'tmrt of eqnitg has lnrisdiction to grant t r n ~ t e e  authority to sell part of 
realty to ni:~kr assets to pay debts of trnst nlroll finding ~11ch :1cti011 n.;is 
~lecrssary to prrst3r\.e trltst. I l ~ ~ o s t  Po. I.. Rnsbe~.~.!~. X G .  

A%nd fact thnt athilt lwneficiilries join in trnstee's lketition for this wlief 
(1ot.s  it limit c.onrt's 110wt'rs to sale for rei~ivestrnrnt t t n d ~ ~ r  G .  S.. 41-11, Ihitl .  
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Ij 29. Terinination o r  Forfeiture of Trust Upon Fai lure of Objectives 01' 

Beneficiaries. 
Where educational program, the object of testator's beneficence, was con- 

tinued nnder another name a t  one of original institutions, beneficiary had not 
ceased to esi.t. and trust not defeated. Trust Co. 1;. Bonr6 of Bational 
Jfissioi~s, 5-16 

Where a will sets np  a trust and provideq that the net income should be 
divided among named clbeneficiarieb. and npon the termination of the trust, tlie 
caorpits di\itled among them. without limitation over, h ~ l d  tlie death of a bene- 
ficiar~ terminates the trust a s  to her share, and snch share clescends to her 
heirq a t  1;rn- Ti'c7r71 2.. Trust Po., 3-77 

# 30. Termination for  Want  of Competent Trusts. 
The 7~ ill 111 this caqe set np a trust and conferred personal and discretionary 

power< npon tlie executor and executrix named therein. with provision that 
1111011 the (l(~~1t11 of both of them the rorpi(s shoiilcl be divided among named 
beneficiar~ei The executrix died, and the executor mas remored for cause. 
Hp7d: Since the powers cannot be exerciwd by a substitute or successor, the 
remora1 of the executor has the same effect in regard to the trust as thong11 
lie lint1 diril. and the trust is  terminable. TT7clrh v. Trust C o  , 357. 

Ileqliv~t to i~nincorpornted schooi will he upheld as  hequest in trust to 
parent il~c.~rlpo~.nted org;inization, T i ~ r s t  ('o. 1.. Roa~.cl of Sntioiin7 3fissioui.u. 
546. 

TTSDOR AST) PURCHASER 

Tlie le,l.r i< a infficient coilsideration to .upport specific performance of tlie 
option to lrnrcliase granter1 therein PI-otts r .  Thornns. 385: Tncnt Co. 1. 

Fmcc77c. 724 

a Ba. Construction a n d  Operation of Options in  General. 
AII opticw ill ;r lease, which gives the lessee the right to purchase the leased 

~ ) r e m i v s  at  ally time before the expiration of the lease. is n cwntinning offer to 
sell on t l i ~  trniis set forth in the option, and mag not he withdrawn hy the 
lessor withill tlie time limited. Crofts 2;. Thomns. 386. 

Seither ;I Ieaw nor an option therein granted lesser to pnrchnse is termi- 
nated It \ -  tlic death of lewor, the ohligations therein created not heing personal 
hilt Iwi~ig c.o~-r~rnnts 111nniny .i\ it11 thc land. Tr~ is t  Co (J. F~-nx'Tlc, 724. 

3 7. Pniachasr Price. 
Wherr :rii option obligates the \-endor to sell a t  a price to he agreed upon 

but not to rxceed a stated sum, such sum may he accepted by the optiouee 
as  thc p11rc.hn.e price without further negotiation Crofts 1%. Thornns, 3%. 

Xcttliing r1.r appearing. interest Iregins to run as  a matter of law on the 
1ralanc.r of tlte pnrchase price nntler a colltrilct to conre7 from thf, date of the 
osecntiol~ of the contract and the taking of possrhsion hy the pnrchascr. ant1 
not 011 the date v t  for the esecntion of the deed. 111s. Po. 7.. lI'c77s. 574. 

5 8. ikscription and Amount of Land. 
The optiol~ ill suit described the locirs i,w quo by metes and honnds. coutain- 

ing "30 acres more or  Ms."  and prorided for tlie payment of a stipulated 
1)ric.e yrr acre. Hcld: The description was snfficiently definite. since in the 
event of :lny reill ~0lltrO~.P1.8$ as  to the acreage contained therein the niiisim 



ANALYTICAL ISDES.  

id certurn est q w d  certzim rcddi potest applies. and upon tender by the pur- 
chaser of the purchase price for  30 acres plns a sum to take care of any 
orerage, the vendor's contention that the acceptance mas not in accord with 
the offer is  untenable. Crotts v. Thonins. 385. 

§ l9a. Necessity for Tender of Purchase Price. 
Where the purchaser is ready, able and willing to yay the piice .tipulated, 

and notifies the vendor of his election to exercise the option. the rendor is 
under duty to  prepare and tender good and sufficient deed, and the purchaser 
is not required to tender the purchase price before delivery of the deed. Crotts 
a. Thomas, 385. 

Where a n  option does not require payment or tender of pu1cha.e price until 
delivery of deed, and vendors refuse to execute deed upon reque-t. tender of 
the purchase price is not required. Trust Co. v. Frazelle, 724. 

VENUE. 

5 2a. Actions Involving Realty. 
111 an action to recover balance due on contract for conftruction of a bnild- 

ing and for the sale of the property to ratisfy the laborers' and materialmen's 
lien duly filed in the co~mty where the land is situate, defendant< are entitled 
as  a matter of right to the removal of the action from the county of plaintiff's 
residence to the co~inty in which the land lies, upon their motion (111ly made. 
Pci~land 2;. C ~ L Z L I T ~ ,  171. 

Plaintiff may not sncccmsfully contend that his action is for a illoneF judg- 
ment only in order to prevent removal of the action to the county wherein the 
laud is situate when he seeks to recover not only the balance due on his con- 
tract of construction. but also seeks to enforce hi< laborers' ant1 ninterixlmen'b 
lien by sale of the property. Ibid 

WILLS. 
5 3. Testamentary Intent. 

Fact that  person paying for  stock has certificate5 iqfueil in thr  name of 
himself and niece as  joint tenants with right of wrrirorship. tl tw not con- 
stitute testamentary dispo$ition of itock. Ruffnloc c. Barnes. 312 

5 17. Nature of Caveat Proceedings. 
d caveat proceeding is iu rent and many of the ordinary rule- relating to 

order of proof and argument do not obtain. Ilr re T i l l  of L o ~ n n a .  49'5. 

$ 23b. Evidence on Issue of Mental Capacity. 
G. S., 8-51, applies to caveat proceedings notwithstanding that they are 

in rent, with the exception that beneficiaries under the mill are competent to 
testify as  to transactions with deceased testator solely ulwn the i swe  of 
testamentary capacity. 111 rc 'IVill of Lo?naa. 49% 

23c. Evidence on Issue of Vndue Influence. 
The prohibition against a beneficiary testifying as  to trai~sactions with 

deceased testator on the question of undue inflnmce relates solely to trans- 
nctions with the deceased. and a beneficiary is competent to teqtify as to 
circumstances tending to slio~v undue influence on the part of the propounder 
unrelated to any transaction which the witness had with testator. G. S.. 8-51. 
In  ye Will  of Lonzuz. 498. 
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9 2.3 56 a.  Orcler of Proof. 
C'areat~lr- by admitting the d ~ l e  execution of the will and its probate in 

common form cannot depri.c7e the court of its discretionary control over the 
order of ploof or complain that propounders were permitted to open the 
evidence to prove the formal execution of the will per testes in solemn form, 
nor are careators prejudiced or deprired of any substantial right if pro- 
pounders exceed the necessity of a prrrnn facie rase by introducing competent 
eridence un the issue of mental capacity. I n  r e  W i l l  of Lornax, 498. 

# 2436. ..lrgunlent of Counsel. 
Where Iroth propounders and ca~ea tors  introduce evidence, the right to the 

opening and  concluding arguments is within the discretion of the trial judge. 
and further. *ince propounders hare the burden of the issue, the concluding 
argument i- appropriately theirs. III 1.e TV1ll of Lomax, 498. 

51. General Rules of Construction. 
Will 11111~t lie construed to effwtuatr intent of testator as  gathered from 

langwgr n-rd interpreted from four corners. and circumstances surrounding 
testator a le  co~nl>etent to enable court to construe language from his view 
point 7'1 !c\t C'o. c .  Board of Satiot~rrl J f i s s r o t ~ s ,  546. 

a 33c.  Tested and Contingent Interests itnd Defeasible Fees. 
Tlir 1;1\r filrord the early vesting of estates. Patterson c. Brandon, 89. 
Trstntor dc>rised real estate to his wife for life, remainder to  his sister "if 

she ~ W J ~ S  nfter nnd takes proper care of my heloved wife," without limitation 
over. Hcltl: Testator's sister took a \-ested remainder and the language of 
the proriso \\-:IS insufficient to work a forfeiture upon the failure of the 
ren~ainderni;iii to take care of testator's wife. Ibid. 

S&d. Estates  i n  Trust.  
Tlit, \\ill i l l  .nit w t  up a trust and proritletl that the net income should be 

tliridetl ;1111(1ng testator's wife and children. and upon termination of the trust 
npcm the tle;~tli of both trustees that n second tnist with a corporate trustee 
lw qet up for the qhare of one daughter. A, and the balance of the corpzca 
diritlrtl ainong the other children. There was no provision for any limitation 
orer. Htltl: Upon the death of one of the children without issue. "A" took 
her 1,) o I u f r r  part by i~lheritance unaffected h j  the second trust. TVrlch c. 
Ttwst  ( ' 0 .  35'7 

Where educational program, the object of testator's beneficence. was coii- 
tinued iintler another name a t  one of original institutions, beneficiary had not 
ceased to esi-t, and t m s t  was not defeated. T ~ ! l s t  CO. C. Board o f  Sational 
Xiss io?rn.  .i46 

l3eqne.t to unincoi-porated school will Ire upheld as bequest in trust to 
parent incorporated organization, Ibid. 

# 31. Designation of Devisees and Legatees and  Their Respective Shares. 

The general rule in this jurisdiction is that  where an equal division is 
ilirectcd ;nnioiig ;I class of beneficiaries. wen  though they may be describrd as  
heirs of deceased persons, or heirs or children of living persons. the bene- 
ficinrie- tnlrr pr r capita and not pr? stirpes; but this rule does not apply if 
testator intlicates the beneficiaries are to take by families or hy c l~s ieq  aq 
rty,recr,rt,~ti\ ec of deceased ancestors. Ti7ontc 91 .c. Ozl t l u t td ,  245. 
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In  a bequest or devise, as  well a s  under the statnte of distril~ntiol~s or the 
canons of descent, where the beneficiaries take as  representatiws of an an- 
cestor they take per etirpes, but when they take directly under n bequest or 
devise a s  individuals and not in a representatire capacity, and the 1-est;~tor 
provides that  the division or distribntiou shall be in equal pro~ortions, they 
take pel: capita. Ibid. 

A devise of lands to be equally divided among the heirs of nailied aunts and 
uncles of testatrix, requires the division to be made per crcl~itn uuilrr the 
general rule in this jurisdiction. Ihid.  

s 39. Actions to  Construe Wills. 

Where, in the trustees' action to construe w ~vil l  aud for advice in the wd- 
ininistration of the testainentary trust, the decision of the Supreme Court 
adjudicates the nmtters and directs the trustees to proceed. and holds that the 
administration of the trust belongs in the first instance to the trustees, held 
upon the certification of the decision to the Superior Court, the matters act- 
judicated are  not properly before it. and, there being no additional request 
for instrnctious from the trustees. a beneficiary of the trust may iiot inrolie 
the jurisdiction of the conrt for the gnrpose of gi~-ing additional instructions 
to the trustees or to require them to file their report with provision that any 
party interested might file exceptions t h ~ r e t o  within a time specified. Ctrnvo,! 
c. Canno~z, 634. 

The Superior Court has jurisdiction over i l  proceeding under the Declaratory 
Judgment Act instituted by an executor to determine, inter crliu, the validity 
of assignment of interest by a legatee, G. S., 1-234, and motions in the Supreme 
Court oa appeal by assignor and assignee tot dismiss for v a n t  of jnrisdiction 
will be denied. T m s t  Co. I?. Henderson. 649. 

5 40. Right of Widow to Dissent from IYiJl. 
A widow is given the right to dissent from the will of her husband by 

statute, G. S., 30-1, u p ~ n  notice give11 in person or bg attorney duly author- 
ized in writing, and the statute does not require prerious notice to the execu- 
tors o r  devisees. I n  re Estate  o f  Smith, 169. 

While motion to set aside dirorce decree is pending, i t  is error for  the 
court to strilie out widow's dissent from \rill. Ibid.  

§ 44. Election. 

The doctrine of electiou under a mill is based upon the principle that a 
person cannot take benefits under the will and a t  the same time reject its 
adverse provisions. Lamb  v. Lamb,  662. 

In  order for  the doctrine of election under a will to apply, the intent of the 
testator to  -put the beneficiary to an election must clearly aplscnr from the 
instrument. Ibid.  

The doctrine of election ulicler a will d w s  not apply where. upon a fair 
and reasonable construction of the will i t  nplwars that testator mistaltenl~. 
thought the property of the I)eneficinry lie purports to dispose c~f was his 
own. nor where the beneficiary receives no alternatire benefit nuder the \rill 
in lien of the property purportedly ciisposed of. Ihid.  

-1 bequest of any pnrt of n cprtain fund ~ r l ~ i c h  t ~ s t a t o r  may I I I I ~  h;lre dis- 
posed of prior t o  his dentli. \rill lint support the tloctrine of rlection when 
there is no evidence that the btweficiary nctunlly rtscei~ed any i ~ m o ~ u ~ t  there- 
n~iiter. since the conrt will nc~t ass lmr  1-hat any  pnrt of the f ~ ~ n t l  remaii~ed 
~~ndisposed of a t  trstator's death. Ihid. 
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Te.tator and his wife owned a tract of land by entireties. Testator devised 
"my interest" therein to his wife, with remaiudrr over to designated bene- 
ficiaries. with further provision that the will should "not affect the deed" to 
him and his wife which created the estate by entireties. Held: I t  is  apparent 
that testator believed he had a disposable interebt in the estate by entiretis 
and was attempting to devise orly such interest and not any interest of his 
wife, and further, the intent to put his wife to her election does not appear, 
and therefore the doctrine of elrction is not applicable. I b i d .  

§ 46. Satur6 of Title and Kights and Liabilities of Devisees. 
The cost of repairs to real property which are ordered by testator or by his 

authorized agent. and which are  completed prior to his death, are  chargeable 
against the executors; but other repairs made after testator's death when 
title had vested in the de~isees,  in the abwnce of a finding or evidence that  
thy had been contracted for by testator or someone authorized by him, is  
chargeable against the deribee>. Ruf fa lor  c.  B C I T ~ C Y .  313. 
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1-17. Has no application to a proceeding to set aside a void judgment of 
foreclos~~re. Johnstolz  C o u n t y  T .  El l i s ,  269. 

1-23 ; 1-2.7. Eridence that  plaintiff filed claim in admiralty in due time and 
that ilnn~ediately after claim mas dismissed in United States District 
Court for want of jurisdiction, plaintiff instituted this action, held 
snfficient to overrule nonsuit on ground of bar of statutes of limita- 
tion. Highzou2/ C o m m .  v. TI-anspovtat iwn Corp., 371. 
Deed purporting to convey lands is color of title even though void 
for n~at ters  dehors  record, slrch as  want of title in grantor. L o f t 0 1 1  
2). Ravber ,  481. 
Where structure of adjacent lot encroaches on plaintiff's lost, plaintiff 
is not estopped by silence and does not lose title until twenty years 
adrerse possession. R a m s ? ~  v. Webel ,  590. 
Is  not applicable where tenant claiins linder title derived from land- 
lord. L o f t o n  v. Barber .  481. 
Allegations that plaintiff's claim had accrued more thiln ten years 
prior to iilstitution of action and was barred by statutes of limitatioi~ 
held sufficient pleading of statute although no specific reference to 
particular sections is made. Jeunirzya v. Morelzead C i t y ,  606. 

1-65. S e s t  friend arid g~~ar t l i an  rtd litcrta are distinct; where next 
friend ol-~tains j ~ ~ d g m e n t  setting aside t a s  foreclosnre sale, he does not 
represent minors upon a hearing thereafter had a t  the instigation of 
an interrening mortgagor to foreclow his mortgage on the l:~ntls. 
Jolrnston C o u n t y  v. El l i s .  269. 
Guardian ad litewi for insane person mnst file answer upon service, 
eren in divorce action. R n ~ i t h  v. S m i t h ,  544. 

Cause of action for wrongfnl death does not abate upon death or 
remoral of personal representati~e instituting the actioll. Har?'isori 
v. Miller ,  36. 

1-97 ( 3 ) .  Process may be served on insane persol1 nnder this section ill all 
classes of actions. A'mit l~ v. S n ~ i t h ,  ,744. 

1-99. Order of publication need not state that newspaper in which publica- 
tion is ortlered is one most likely to gire notice to defendant. 8rizitlr 
v. Sinitlr , 506. 

1-123. (::ruses must be connected with sirme subject matter in order to be 
joined in complaint. Presslelj v. l'err Co., 518. 

1-127. Demurrer to evidence challenges snfficie11c.y of evidence. Coleman v. 
W h i s n n n t ,  %58. 

1-127: 1-183, Demurrer to evidence ant1 tlrrn~irrer to pleadings are  different 
ill purpose and effect. C o l ~ m n v  r. W h i s n o n t ,  258. 

1-132. Actioii need not be dismissed 11poil dem~urer  even if causes a re  iin- 
lrroperly joined in complaint. Pves.uley v. T e a  Go., 518. 

1-1311. Wlit~re ailswer is sufficient to entitle defendant to some relief. de- 
inluwr thereto should be o r e r r ~ ~ l r d  notwithstanding that answer fails 
to state sep'aratrly defenses ant1 canses for affirmative r ~ l i e f .  Percrcr, 
c. I'cnrw. 307. 

1-149. Permitting solicitor to cross-examine defendant in regard to allega- 
tion in complaint in ciril action for purpoqe of impeachment does 
not impinge st;ltnttl. 8. 1' .  J i rNnir .  462. 
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Demurrer will be overruled unlesd pleading, liberally construed, is 
fatally defective. Ferrell v. Worthington, 609. 
Allegations in answer setting up prior action i n  11-hich voluntary 
nonsuit was taken heZd properly stricken. Browri v. Hall, 732. 
Recapitulation of all the evidence is not required by the statute. 
S. v. Thornpso~c, 651. 
Failure to  charge upon principle of respondeat supei.io?- not error 
when relationship is  admitted and theory of trial is  predicated on 
defendant's liability for any negligence of the servant. Webb 2;. 

Theatre Gorp., 342. 
Failure to charge upon degree of circumstantial proof required for 
conriction held not error, the burden haying been placed on the State 
to  prove guilt beyond a reasonable doubt. S. v. Shoup, 69. 
Remark of court in sustaining objection to further cross-examination 
lzeld not expression of opinion by court. S. 2;. Stone, 97. 
Charge held for error a s  expressing opinion on weight and credibility 
of evidence. S. v. Bentofl, 745. 
Sew trial awarded for remarks of court impeaching credibility of 
witness and intimating that  fact had been established. S. v. Ozoe?zb~, 
521. 
Where misstatement of admission affects burden of proof, charge 
must be held for prejudicial error. S. a. Ellison, 628. 
Charge having effect of making mortuary table clefinitive and con- 
cl~is ire  violates this section. Starnes v.  T?lso~?, 395. Charge held for 
error a s  expressing opinion on evidence. James v. James, 3%. 
General exception to charge is insufficient to present contention of 
error in failing to charge oil particular phase of case. Brow! v. 
Loftis, 762; S. o. Beatty, 763. 
Superior Court may set aside findings in whole or in part and substi- 
tute other findings supported by evidence. Ronzsc,y u. Sebel, 590. 
Setting aside of verdict on gromd it is contrary to weight of evidence 
is  addressed solely to discretion of trial court. Ziglor 1;. ZigTar, 102. 

1-209 ( e )  : 1-211. Clerk has no jurisdiction to order foreclosure when i t  
is  necessary to hear evidence to ascertain title to mortgage debt and 
the amount thereof. Johwstnn C'orcnty v. Ellis, 269. 

1-211. Failure of plaintiff to move promptly for judgment by default after 
he is  entitlrd thereto does not work discontinuance of action. King 
v. Rudd. 136. 

1 - 2 3 ,  Evidence held insufficient to rstahlieh escnsable neglect. TYhitakcr v. 
Rn ilcrs. 826. 

1-234. B a t h  of judgment debtor does not destroy right to priority but merely 
prerludes execution and remits jtidgment creditor to personal repre- 
sentative. Moom v.  Joucs. 149. 

1-254. Superior ('nnrt has jnrisdiction of l?roc.eeding instituted by executor 
to tlrtrrmine val i t l i t~ of nssignmeut of interest by legatee, and motions 
1)s legatee and assignee in Snprrme Conrt to dismiss for want of 
jurisdiction. denied. Trust Co. 1:. Hc~~dei~sol t ,  649. 

1-271. Appellant appealing solely for purposes of delay is not "party ag- 
grieved." S t tyh~nson  z. Wntno??, 742 
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1-282. Exception to charge entered only after charge had been inco~yorated 
in a1)pellee's statement of case is not timely. Gearcy 1;. Loga11. 562. 

1-283. Parties h a w  no sujwrrision orer judge in settlement of case on appeal 
except to see that duty is performed: remedy to bring up atltlitional 
nxttters of record is by co-tiot-ari. Lindsay v. Rm?rlr,~/,  468. 

1-373. Where in bankruptcy proceedings. homestead is allotted subject to 
spwified judgment. judgment creditor is not required to hare home- 
steiul reallotted. Sample r. Jacksort, 40s. 

1-399. Wheii sole seizin is pleaded and matter transferred to civil issue 
docket. 1)nrden is  on petitioner to show title by tenancy in common as 
alleged; but in this case. negative answer to sole issue submitted a s  
to \~l ie ther  respondent's deed was obtained by nndue influence. held 
sufficient, interpreted in light of p1e:ldings. evidence and theory of 
trial. to sustain judgment that respondent was owner of land. .Jf'rwi- 
ga,?? c. .Jo.~i iyan. 204. 

4-1. Surviml of causes of action from wrongful injurx. whether rtwnltiny 
in death or not. is purely statutory. Hoke r .  Gf-cy11ound Co~91.. 332. 

6-7. After tlecision on appeal modifying and affirming judgment of Snpe- 
rior Court oil appeal from referee. allowances constituting items of 
costs may he adjudged. C'lark c. Cayle, 231. 

8-5;  160-272. In ~bsence  of eridence that municipal ordinanc~ had 11een 
certified or had heen published in hook form, exclnsion of e~idel1c.c. 
of police chief as  to contents of orclinance mas n-ithont error. T'olcr. 
c. Nncngc, 208. 

8-46, Rule for a d m e a s ~ ~ r e m ~ n t  of damages for death of child nnder ten 
years of age is same as for ages, set out in mortuary table. R w  r. 
Nimoirit:. 379. Mortuary tahle is merely evidence of life expectancy. 
Btar-ires c. l'yson. 395. 

8-51, Testimony by maker of notes as  to transactionr; with deccdmt payees 
tending to establish nin1-liability is properly excluded. P P I . ~ . ! ~  1.. Trtliit 
C'o.. 667. 
P.eneficiary nliq testify as to transactions with decedent rclative to 
trsti~mnitilry capacity )Jilt not transactions relating to ~ ~ n d t ~ t !  iuflll- 
enccx. 1 1 1  I T  W i l l  of L,onlna, 498. 

- 5 .  Althongli wife may be competent to testify against liushilntl to 1)rorc 
fact of marriage in prosecution for higamons cohabitation, te~tilnolly 
by her that they hnd not 11een dirorcwl is incompetnlt. &'. r.  RPt:W. 
216. 

14-1. -2. -3. -51. Sentence of imprisonnlt~lit a t  hard labor for not less tl~iln 
thwe 110r inore than fire years 111)011 plea. of nolo c o v t e ~ i d ~ w  to chz~rgt~ 
of receiring stolen gootls of rulne of S7.7.00, knowing them to hare 
Iwen stolen is within limits presc.ril)eil by statute. S. c. Mozcric:e, IS!). 

14-17, TTse of IT-ord ~ 'aforetho~~ght"  no loi ig~~r required in charging uuon 
n~nrtler in first tlegrer.. S. I:. Rigl~tozc~r,  62. Murder in perpetratio11 
or i~ t tc~nip t~ t l  rwrrwtr:ltio~r of r ihl~ery is mnrder in first degrrt~. S'. 1 . .  

I:r,ttiictt. 82. 

IIoniic~itle comn~iftc~tl in 1wrl)etriltion of c;tpit;~l crime of rape is nillr- 
(ler i l l  first (legwe. A'. 1,. l i i ~ ~ g .  241. 
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Carnally knowing female under 12 years of age. or  carnally lrnowinp 
female 12 years of age or more by force and agai~ls t  her will. is rape. 
S. v.  Johnson, 671. Force may be constructire. Ihld. 
indictment for rape must use \vorcls "by force" or t h ~ i r  eqnivtklrnt. 
S. v. Benton, 74.5. 
111 prosecution for rape of female 12 years old or more indictment 
must charge force: but in procecation for rape of female under 12 
neither force nor want of consent need be alleged or pro\-en. S. 1.. 

Johwon,  266. 
Felonions intent, without assa~ilt ,  is insnfiicient to c.ou\titlite the 
crime. 8. v Otwrcus71. 632. 
Repeated use of words "statutory rape" in charge will not be held 
for  error when charge rorrecllg define- the offense. S. v. Bullivs, 142. 
lVempmary injury to private parts is not mayhem. P. 2;. .Ifalpass, 403. 
Punishment for sin~ple asailnlt by male over 15: i11)on fenialr is in 
discretion of court, i t  being expressly excliidrd from 11rol-isioas of this 
section. S. v. Jackaon, 66; R. c. Grimen., .523. 
Kidnapping defined. S. 1.. IT'itke~-i~!gtor?, '111 

52. Where upon indictment for first degree burglary. s~ir~portecl by 
evidence. solicitor ;innoui~ces he will ask only for burglary in second 
degree, coi?viction of gnilty "as chnrgetl" will he .wr   side. .q. u. 
Jol-dun, 155. 
Yiading of implements ill col~strnctil-e lmssession of clefenclant, which 
implements, a s  matter of common lmo~\.ledge are  implements of hoiise- 
breaking, sufficient to supl~ort couriction under this section. S. v. 
Raldwi~l.  295. OEenses of being armed ~ ~ i t l i  i n t n ~ t  to brenlr ; ~ n d  
enter and of possession of implements of hoi~srt~renlting are  distinct. 
Ibid. 
Vocal protest to elltry 11s owner is not Iiecrssilry to constitute crime 
of forcible trespass if circumstances are such that  i t  is npparent that  
ordinary means of resisting tre,spass \l-onltl 1)r ineffectual. A. 2;. 

Gibson, 194. 
T o  establish bigamous cohai)itation State nlkist shon- (1) n1i1rri;rg.r of 
defendant to spouse still living. (a  inl lawful 1narri:rpc in anotlier 
state that  ~ ~ o n l t l  have been bignmo~is if contracted hrre. cohnl~itation 
thereafter in this State. Admission that semi~t l  i n ~ ~ r r i a g e  was "lnw- 
ful" without evidence that first marriage had 110t l ~ r r ~ ~  i~minll~vl or 
ynrties divorced hcld insnfficient to est:lhlish second eltxmcl~~t of offwse. 
$9. 2;. S e t a e ~ .  216. 
Motion to iioilsuit iliust be rene~vtvl after cli~sr of nl l  evidencc in 
order to l~resent s~ifficiency of evidrnct~ for revien-. A\'. I . .  Pcrr,v, 530. 
Failurc to demur to el-idrnce concedes its snfficie~lvy. S. 1'. .JacR..m~. 
TM. 
7"estiniony 11y Stattx's witness that clefentlnl~t mntle tlc~c,l;~r:~tion of i111lo- 
cence does not J n s t i f ~  nonsnit. sinre s w h  self-serring declar;\ticm 
does nut rebut any proof acld~lced by the State. R. 1.. R c r l d ~ i ~ ~ .  "(38. 

('ontention that State's 1-olniitary n o n s ~ ~ i t  OII  one romlt rstal~lishr(l 
innocence on anotlier like co~int 11cld ~ultell:~l)lr~. Ibitl. 
-1ffidavit for appeal ill formn l~cclrlje~ is nniit he fiktl tlnriug t r i ; ~ l  tc21.m 
or  within ten days thereafter. S. c .  H o r w 7 l .  743. 
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17-39. Jurisdiction of court in habeas corpus to determine custody of chil- 
dren in contest between husband and wife, although statutory, is 
equitable, and order may be enforced by attachment fo r  contempt 
even though based on consen't of parents. In r e  Biggers, 647. 

18-6; 18-48. Court may a t  subsequent term enter order nunc pro tunc for 
forfeiture of vehicle used for illegal transportation of liquor. S. v. 
Mayuior, 645. 

18-50. I n  prosecution under this section no presumption of intent to sell 
arises from unlawfnl possession of illicit liquor. 9. v. Peterson, 255. 
Conviction under this section on insufficient evidence cannot be upheld 
because evidence is sufficient to sustain conviction under G. S., 18-18. 
Ibid. 

20-7; 20-34. I t  is  negligence per se to drive car without license or  to  permit 
person under legal driving age to  operate vehicle, but plaintiff must 
show that  violation of statute was proximate cause. Hoke v, Grey- 
hound Corp., 692. 

20-138. Definition of "under the influence" of intoxicants or drugs. S. v. 
Carroll, 237 ;. AS. v. Bowe%, 601. 

20-141. Speed in excess of that  which is reasonable and prudent under cir- 
cumstances is  negligence notwithstanding that i t  may be less than 
prima facie limits prescribed. Hoke v. Greyhound Corp., 692. Plaia- 
tiff has burden of showing that escessive speed was proximate cause. 
Ibid. 

20-146. Violation of this statute is negligence per se. but plaintiff has burden 
of showing proximate cause. Hoke v. Greyhound Corp., 692. 

20-148. Violation of this statute is negligence per se, but plaintiff has  burden 
of showing proximate cause. Hoke v. Greyhound Corp., 692. 
Evidence held sufficient for jury on questions of negligence in violat- 
ing this section and proximate cause. Wallace a. Longest, 161. 

20-155. Statute applies when two vehicles enter intersection a t  approximately 
same time, and not when vehicle to the left has already entered inter- 
section. K e n n e d ~  c. Smith, 514. 

20-166. Failing to stop a t  scene is  offense. and showing of good faith by 
stopping a t  filling station some distance away and procuring help for 
person injured does not exculpate. R. I;. Brown, 681. 

22-2. Writing must describe the land with certainty or refer to matters 
aliundc from which description can be made certain. Rearc?/ c. 
Logun, ,562. 
Verhnl ~greement  to lease for o!le year with privilege of renewal for 
four successive years comes within statute of frauds. TYrigkt .G. 

Allred. 113. 
Verbal agreement by remainderman to rent lands during life of life 
tenant comes within statute of frauds. Davis 2;. Loviclc, 252. 
General denial of contract as  alleged is sufficient pleading of statute 
of frauds. Havvqj n. Linker, 711. 

28-31. When will is found after letters of administration have been issi~ed, 
letters must he rel-oked. Hawison c. Curter. 36. 

28-33. Cpon revocation of letters of administration, clerk is required to 
immetlintely appoint successor. the law contemplating a continuity in 
succession until estate is fully administered. Hnrri.snn v. Carter, 36. 
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28-105. Proceeds of sale of lands by personal r ~ p r e ~ m t a t i r e  to make assets 
remain realty until all liens against land are  paid in order of priority. 
.Moore 2. Jones. 149. 

28-111. Where claim against estate is  not referred and i% rejected, action 
thereon is barred in six months of receipt of   lot ice of rejection. 
Craver c. Spaugh, 450. 

28-172 ; 28-173 : 28-174 : 28-175. ('alises of action for wrongful injury survive, 
and when injury results in death, recovery may be had for suffering 
and medical expenses incurred prior to death and tlnmageh for wrong- 
ful death. Hoke  c. Ore?jhoio~d Corp., 332. 

28472; 28-181. Cause of action which sunrives against succehsor personal 
representative also rurvires in his favor. Hnrrieon c. Carter,  36. 
Statute does not recluire that widow give notice to execlitor or devisees 
of intention to dissent from will. In re Es ta te  of S ~ n i t h .  169. 
To determine rffectiwnew of limitation orer the roll mnst be called 
a s  of the date of the death of the first taker. T u i ' p i ~ ~  1 ' .  Jarrett .  136. 
Does not apl~ly to petition 1~4-  trustee and at111lt beneficiaries to sell 
part of realty to preserre and protect bulk of trust prolwrty. Tv~bet 
Go. v. Rasbrrqj ,  586. 
When leape contains no forfeiture clanse for failure to pay rent this 
statute applies. and forfeiture under the statnte is not effective until 
expiration of ten days after demand. Trq~s t  Co. v. F ~ v d l e ,  724. 
42-28. .Jl~risdiction of justice of the peace in summary ejectment is 
purely statutory, and one of jurisdictional facts iq esistencxe of rela- 
tionship of landlord and tenant. Howell c. R r a l ~ s o i ~ .  264. 
Warrant or indictment must charge that failure to support illegiti- 
mate child was willful. S.  T .  X o i g a ~ i ,  414. 28-112. 
Requirement that  summons be returnable to c o ~ ~ n t y  in ~vhich either 
plaintiff o r  defendant reside is not jurisdictional h i t  relates to renue. 
Smith 1:. Smitlz, 506. 
In action for divorce on ground of ntl~iltery. allegation that miscon- 
duct was without adeqnate prorocation is not required. Brooks v. 
Brooke,  280. Complaint held snfficient to Gtate calice of action for 
divorce on ground of adultery. Penme v. Peame,  307. 

50-5 ( 4 )  ; 50-6. Evidence that plaintiff took temporary work in another state, 
but intended to return to  this Stnte and remain n citizen of Sort11 
Carolina held sufficient. Tlrc7ch c. Tl'clch. 541. 

50-6. Evidence of cohabitation during plaintiff's furloughs less than two 
years before inqtitlition of action held ~ i f f i c ~ i r i ~ t  to dirorce on ground 
of s~parat ion.  l l n s o ? ~  T .  Mason, 740. 

-70-7. IXvorce from bed and board may be granted on ally gron1~1 set forth 
in  the statute. Lau'rei~ce r .  Lazcreizce, 624. 

50-7 ( 4 ) .  In action under this section, plaintiff must set ont with particn- 
larity language and conduct of defendant relied upon and allege and 
prove that such misconduct was withont adequate provocation. I,azc- 
rence V. Lnu-rence, 624: Brooks v. Brooks. 280. 
Allegation of actual physical violence is not required. Pccttw v. P e u t w .  
307. Complaint hc2d snfficient to allege cauw for divorce from Iwd 
and board. Ibid. 
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50-11. Proviso of statute that ailsolute divorce on grounds of two years 
separation should not affect alimony under prior decrees 'elates to 
alimony allowed by decree of court and not t o  allowances under prior 
separation agreement. Stccnle?~ v. Stanleu, 129. 

.TO-1.5. Statute does not provide that adultery of wife bars right to snbsist- 
ence ycndcntc life. Lnzcrelice c. Laum?nce, 221. 

50-16. Prior separation agreement IT-hich provides subsistence to wife does 
not deprire her of right to order of court for subsistence pendentc' litr. 
Butlcr 2'. Butlel., 594. 
In  suit for alimouy witl~out dirorce. plaintiff is not required to file 
affidavit provided in G. S.. 50-8, but is reqniretl to verify complaint. 
Hodges a. Hodyes, 570. 
Cross-action for alimony without dirorce cannot be maintained in 
husband's action for dirorce on ground of separation. Ericsov z.. 
Ericson, 474. 
Evidence licld i ~ ~ s u f f i c i e ~ ~ t  to show constrnctive abandonment. 0. S., 
30-7 ( I ) ,  relied on as  pr~diciite for alimony without divorce. Bla~rcli- 
a?-d c. 1211tnchnrcl. 162. 
Since adultery alone is sufficient ground for alimony without divorce, 
failure of complaint, alleging adultery and causes of action for dirorce 
from bed and board. to allege that defendant's misconduct was with- 
out pro'c'ocatiori, is not fatal. Lzr007i.~ v. Broolis, 280. 

.?2-12: 52-13, Deed of separation not executed as required by statute is roid. 
Pcarce v. Pearce, 307. 

53-90, Prorisions of this statute are  only statutory prorisicws becoming prwt 
of b:111l; cashier's fidelity bond. Z?zden~nit?/ C'o. v. Hood, 706. Pay- 
ment of premiunls for successire years on hoad of official during coil- 
tinuous einyloyn~e~it by bank, does not hare effect of making insurer 
lial-)its for penal sum for each year. Ibid. 

- - .I.,-38. Defendant corporation held "doing busiuess" in this State so a s  to 
subject it to serrict, of p r o c ~ s s  by servicr on the Secretary of State. 
Zfarri,so~i 1.. C'orlc!~, 1S4, 

55-1.53. Exceptio~is filed aiid made ; L  part of record rtre not void as  matter of 
law bec~luse not filed witl~in first three days of term of court corn- 
meucing nest after filing of receirer's report. Btr~isori ?.. Robe~,.soi?, 
103. 

63-4, Coui~ty :rnd cities located tliereiu may lawfully join in the coustruc- 
tioil :tnd mainteu:~nce of joint airport. divl~ort Butkorit!~ 1;. Joliil- 
sort, 1. 

!,ti-lo ( e ) .  I s  retroactive as  \roll as  prospective in effect. 11-C Rewwc7)j C o .  1.. 

C~~entl,lo!j~nmt Cor~~l~c~isictio~r C O ~ I ~ I I Z . ,  62. 
10.7-382. Where tas collector accepts check and issues tax receipt. but upou 

returil elf check without nt.gligei~ce in presenting it, immediately cor- 
rects rc~cords, he may institute snit for taxes. Miller v. YcConncll, 28. 

105-414. In  actio~l under this statute limitations prescribed by C. S., 441, 8037, 
are not ;~l~l~licnhle. .Ilillr3r c. JZcConnell, 28. Order of foreclosnre is 
limitetl to rml  estate descri1)ed ill complaint. Ibid. 

10s-17: 108-44. Administr:ttioi~ of old age assistance and aid to depei~tlent 
c.hil(lrc~11 is for special pnl'lwse with special approval of I,pgisliltur(l. 

R .  1.. 1)uliliii C'ou~~ty, 719. 
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110-39. To aid and abet "in moral delinquency" is not synonymous with caus- 

ing a minor to I)e "adjudged a delinquent." S. v. Blcllins, 142. 
128-24 ( 2 )  : 143-166. Policeman who i s  member of Officers' Benefit and Retire- 

inent Fund is not eligible for membership in Local Governmental Em- 
ployees' Retirement System. Gardner  1;. Ret i rement  S y s t e m ,  465. 
Seitlirr wa?. of ingress and egress existing by consent of landowner 
iios c;lsrnleiit ol)tainecl hy prescription i s  neighborhood public road. 
h ' ~ ~ [ ' i g l r t  I; .  . - l ? r t l ~ ~ ~ ~ s o ~ ~ ,  492. 
\Yithtlra\\-a1 from dedication lrcld effective. Fost fw ti. d t w a t e v ,  472. 
Witlltlrnwal of dedication held ineffectual as  against vested appurte- 
11:1nt rights of purchasers of lots in subdivision. E1;arrs v. E v a n s ,  581. 
S t : i t u t ~  does not ny])ly to lot purchased prior to its effective clate. 
Ibitl. 

Atlilitioual costs provided by G.  S.. 143-166, are public funds to I N S  
tlial~nrsetl a s  reqniretl by law. G t r r d ~ r o  1:. Retir?rnwtrt Sl ls tem. 46;. 

153-9 ( f i  I .  Whew tax rate for gener:~l p u r ~ o s e s  i s  16 cents, tax rate for poor 
is limited to G ceilts. but additional l e ~ y  may be made for adminis- 
tr:ktioli of old age ilssistni~cr and aid to dependent children. and saln- 
ries of county :~ccuulltailt and  farm agent. R. R. c. Dirpli?l C O U J I ~ ! J .  
TI!). 

1 3 - 2 0  E m o l u n ~ e n t ~  uf c l~n i rnm~l  of board of comnty commis~ioilers may nut 
Iw increased ullon his appointment as  managcbr when no aclditionill 
tlutieh are  impoced. Ata?zsbzrru v. Gui l ford  Cortntu. 41. 

153-114. ('ounty ('omnii.cbioners may amend records to make them speali the 
t r l~t l l  illlcl to conform to this atxtute. R. I<. v. D?cpli?t Coimty .  710. 

160-54. ( 'i ty is req nirrtl t o  prcrl-irlr l~al~tlril i ls and sufficient light a t  bridge 
ni1c.11 :rl~prolrri;lte in discharge of dnty to maintain streets in rcason- 
;11)1y safe condition. H w t  u. High Poirrt. 74. 

160-IT.? : I(il,-IT(;. Seitlier zoning ordiil;uncr nor alnend~net~t tllel,eto which is 
11ot i~tlolltetl ill i~ccordance v i t h  s t i~ tu te  is valid. Ktrss u. H ~ d g p c t l r .  

1)rcisioll of mnilicilral boartl of ilcljustnm~t is re~iewable solely for 
rlmirs of law. /,(Y I(;. Koortl of S d j ~ i ~ t m e r r t ,  107. Optionee has no 
Iirwrllt right to erect building. ; ~ n d  therefore mithholcling of building 
lrelmit from him cxnnot in 1i1w impose "untlnc and unilecessnrg hartl- 
allil,." Ib id .  Roard of adjustment has no authority to amend zoning 
i ~ r g ~ ~ l i r t i o ~ l  autl permit erection of noncoiiforming structure. Ibid.  

1IiO-20.?. ('it?. of ('llarlottc, hits power to condenm land for sewer line 
ti1 srl.\-e commul~ity ontside its limits. ('lrurlottc 1: .  Hccrth. 750. 

tillrtl I J ~  n o r n i ~ ~ i ~ t i c ~ ~ i .  candidate must t le+ign~te n.hic.11 vnvancy lie wrlih 
nomination. Ingle 1;. Board of Electiow?, 454. 
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I, see. 11. Introduction of incriminating papers taken from accused does 
not violate this section. S. v. A k o z ~ p ,  69. 

I,  sec. 16. Imprisonment of husband for failure to pay simple judgment 
for debt due wife under separation agreeinent not adopted as  order 
of court violates this swtion. Stanley v.  Stanlez~, 129. 

IT7, see. 8. Jurisdietio~~, of Supreme Court on appeal is limited to matters 
of law or legal inference. d. 1.. T h o m p s o n ,  6,Tl. 

IV, see. 27. Jurisdiction of justice of the peace in summar]- t.jec.tmrut is 
purely statutory. Hoxrll  c. Hrnwson, 264. 

T, see. 4. Bonds maturing 1 July, 1945, and paid  hen due are (~u ts ta i~d-  
ing a t  the end of fiscal year 1944-19-15 eyen though funds for payment 
are  made available by coimty prior to  end of fiscal gear. Coe u. 
S u r r u  Couqity, 125. 

V, see. 6. Uplreep of county buildings, county home, and expenses of hold- 
ing courts and maintenance of jail and jail prisonera, are general 
county expenses limited to t a r  rate of 13 cents. R. R. u .  Duplin 
County ,  719. 

S I V ,  see. 3. Moneys paid into hands of State Treasurer by virtue uf State 
law are State funds. Gardner v. R e t i r e r n c ~ t  S ~ s t e m ,  465. 

S I V ,  see. 7. Acceptance of judgeship of United States Zonal Court by judge 
of Superior Court would constitnte double ofice holding. I ~ I  rc Phil- 
l ips .  773. 


