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CITATION OF REPORTS

Rulie 46 of the Supreme Court is as follows:

Inasmuch as all the Reports prior to the 63d have been reprinted by the
State, with the number of the Volume instead of the name of the Reporter,
counsel will cite the volumes prior to 63 N. C.. as follows:

1 and 2 Martin, 9 Iredell Law

Taylor & Conf. } ............... as 1N.C. 10 o «
1 Haywood .. " L2 11 # “
2 e e e eean “ 8 “ 12 “ “
1 and 2 Car. Law Re- ) 4 v 13 “ "

pository & N. C. Term } : 1 * Eq.
1 Murphey 5 © 2 “ “
2 " 6 " 3 “ 6
3 ‘4 7 “" 4 “ 6“
1 HAWKS i 8 « 5 “ “
2 e “ o9 ¢ (] “ “
3 " (13 10 L3 7 1] 13
4 Y D & B 8 o «“
1 Devereux lLaw.... L1200 Busbee Law
2 “ “ L1 “ Eq. ...
3 : s LY 140 1 Jones Law ...
4 4“ “ . “ 15 6“ ‘.) ““ i“
1 “ Eq. ... PR : b “ “
2 " e Le1T 4 " ‘"
1 Dev. & Bat. Law “ o “ “

‘4 [ “ 4 i“

§& 4 & ““ “ 3 “ 4
1 Dev. & Bat. Eq.... “ 8 ' “
2 “ oo “ 1 “ Eq. ..
1 Iredell Law “ 2 “ “
2 " " [y 3 [ "
3 L1 “ [} 4 [0 g
4 “s &“ [ 5 o g
5 “" “ “ 6 4" [ e “ 59 "
(] “ o “ 1 and 2 Winston “ 80
7 u “ “ Phillips Law ... AL 3 B
8 “ “ “ “ Eq. e “ 62 ¢

2% In quoting from the reprinted Reports, counsel will cite always the
marginal (i. e., the original) paging, except 20 N. C., which is repaged through-
out, without marginal paging.

The opinions published in the first six volumes of the reports were written
by the “Court of Conference” and the Supreme Court prior to 1819.

From the Tth to the 62d volumes, both inclusive, will be found the opinions
of the Supreme Court, consisting of three members, for the first fifty years
of its existence, or from 1818 to 1868. The opinions of the Court, consisting
of five members, immediately following the Civil War, are published in the
volumes from the 63d to the 79th, both inclusive. [From the 80th to the
101st volumes, both inclusive, will be found the opinions of the Court, con-
sisting of three members, from 1879 to 1889. The opinions of the Court, con-
sisting of five members, from 1889 to 1 July. 1987. are published in volumes
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212,
the Court has consisted of seven members.



JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA

FALL TERM, 1947—SPRING TERM, 1948.

CHIEF JUSTICE .

WALTER P. STACY.

ASSOCIATE JUSTICES :

WILLIAM A. DEVIN, A. A. F. SEAWELL,

M. V. BARNHILL, EMERY B. DENNY,

J. WALLACE WINBORNE, S. J. ERVIN, JR.*
ATTORNEY-GENERAL :

HARRY McMULLAN.

ASBISTANT ATTORNEYB-GENERAL:

T. W. BRUTON,
H. J. RHODES,
RALPH MOODY,
JAMES E. TUCKER,
PEYTON B. ABBOTT.

SUPREME COURT REPORTER :

JOHN M. STRONG.

COLERK OF THE SUPREME COURT:

ADRIAN J. NEWTON.

MARSHAL AND LIBRARIAN :

DILLARD 8. GARDNER.

*Appointed 3 February, 1348, to succeed Michael Schenck, resigned.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

Name District Address
CHESTER MORRIS.........oooviiiniiieeececenneaeniesarenns First...cooeeeeeeniireeeinn, Currituck.
WALTER J. BDONE.. ..Second .Nashville.

R. HUNT PARKER.....ccccovrvvvrnrierreneens ..Third.. ..Roanoke Rapids.
CLAWSON L. WILLIAMS..ccccoovicvrreennns ..Fourth .Sanford.

J. Pavr FRIZZELLE.......... Fifth now Hill.
HENRY L. STEVENS, JR Sixth SWarsaw.

W. C. HARRIS.............. ..Seventh, ..Raleigh.

Jorrx J. DURNEY.... LElghtho Wilmington.

Q. K. Nimocks. Jr. . Favetteville.
LE0 CARR ..ot Tenth...coccoovveerevnvnnnvnnennn Burlington.

SPECIAL JUDGES

W. H. S. BURGW Y N..oioiiiriiiirieeeiiineiee s neininnireneneesinne .Woodland.

LtrHER HAMILTON.... .Morehead City

PAUL B. EDMUNDSON .cccititiiveeeettrreeriasiieenieertireresiaisstibsssaissaiaan e inan Goldsboro

WESTERN DIVISION

JOIIN H. CLEMENT......ccoirvreiveiveeseereniressensrens Eleventh......ccocovenunn.n, Winston-Salem,

H. HoYLE SINK....... LTwelfthe s e, Greensboro.

F. DoNALD PHILLIPS .. Thirteenth.......c..... ... Rockingham.

WirLriaM H. BoBBITT... ..Fourteenth.................. Charlotte.

FFraNnk M. ARMSTRONG. ...Fifteenth.. .Troy.

WILSON WARLICK.... ..Sixteenth..... ..Newton.

J. A. ROUSSEAU..cc.eiiiiiriiiveen vt cnnieneeene Seventeenth................. North Wilkesboro.

J. WILL PLESS, JRucooovioiieiiiireen e Eighteenth.......c........... Marion.

7EB V. NETTLES.... ...Nineteenth.. . Asheville.

DAN K. MOORE2........cccovviiies vriiiriiiinniieeciad Twentieth.................... Waynesville.

ALLEN H. GWYN. .o Twenty-first.........cc.... Reidsville.

SPECIAL JUDGES

GEORGE B. PATTON ....coociiiiiiiiiiicine ittt ettt Franklin

CHARLES T, COGGIN...cvviiiiiiiiiieeiireereicitans s ierreesinensenirses sosasenssssaneessresrenas Salisbury

GFORGE A. SHUFORD.......ccoivcviiiirinriiereniirernrrreennssinesnssessssssresenensnenooenes ASheville

EMERGENCY JUDGES

HENRY A, GRADY ..cciioiiiiiiiiieecererenies e rceeraisaessenesntaaasnsssssansssssesssnssssanans New Bern.
.Kinston.

MICHAEL SCHENCK ..ottt ettt et stesbessnsesssons seseces Hegndersonville.

FELIX E. ALLEY, SB. .ioiciioiivierieiitiieiiieemnesecteeantiresiaesnsesssssssnescsssesassnesnne Waynesville.

1Appointed 10 November, 1947, to sncceed Willlam G. Pittman, resigned.
2Appointed 10 February, to succeed Felix E. Alley, Sr., resigned.
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SOLICITORS

EASTERN DIVISION

Name District Address
JOUIN W. GRAHAM...orivtieiivees et FArStueicineeeenniesrreeennns Edenton.
GEORGE M. FOUNTAIN Second Tarboro.
ERNEST R. TYLER.... .Third.. .Roxobel.
W. JacK HOOkKs . ... Kenly.

W, J. Bunpylo...... .. Fifth... ....Greenville,

J. ABNER BARKER....

WESTERN DIVISION

WaLrer K. JonnNsrTon, Jg. .....Eleventh................... Winston-Salem.
CriAarRLES 1. 11AGAN, JR. .. . ...Greensboro.

M. G BOYETTE. ..iiiiivieiiciicinieeeeiee e eeeeaeevnes e Thirteenth......co.cccccoeeen. Carthage.
BASIL I.. WHITENER......cvvveirmiiireiiiinieeieeans Fourteenth.... Gastonia.
JOHN R. MCLAUGHLIN. .ccovoiiveere e, Fifteenth Statesville,

JAMES C. FATHING oot Sixteenth....cooiienninnennn Lenoir.
AvaroN E. Harn., ..Seventeenth.. ...Yadkinville.
C. 0. RiviNgs Eighteenth, ....Forest City.

W. K. MCLEAN ..o, ...Nineteenth. .Asheville.
THADDEUS 1). BrRYSON, JR.2... Twentieth ...Bryson City.
R J. SCOTT e Twenty-first.....oceenn Danbury.

IAppointed 28 February, 1848, to succeed D. M. Clark, deceased.

Appointed 5 March, 1948, to succeed Baxter C. Jones, deceased, who was appointed
10 February, 1948 to succeed Dan K. Moore, resigned. Mr, Moore succeeded John M.
Queen, 1 January, 1947,
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SUPERIOR COURTS, .SPRING TERM, 1948

The numerals fn parentheses following the date of a term indicate the
number of weeks during which the term may be held.

THIS CALENDAR I8 UNOFFICIAL

EASTERN DIVISION

FIRST JUDICIAL DISTRICT
Judge Bone

Beaufort—Jan. 12% (2); Feb. 18t (2);
Mar, 15* (A); Apr. bt; May 31 (2); June
21,

Camden—Mar. 8,

Chowan—Mar. 29; Apr. 26t.

Currituck—Mar. 1.

Dare—May 24.

Gates—Mar, 22,

Hyde—May 17.

Pasquotank-——Jan, 5%; Feb. 9f; Feb. 16*
(A); Mar. 15%; May 3%t (A) (2); May 81%;
June 7t (2).

Perquimans—Jan. 12¢ (A); Apr. 12,

Tyrrell—Feb. 2t; Apr, 19,

SECOND JUDICIAL DISTRICT
Judge Parker

Edgecombe—Jan. 19; Mar, 1; Mar. 29t
(2); May 31 (2).
Martin—Mar. 15 (2); Apr. 121 (A) (2);

June 14,
Nash-—Jan., 26; Feb, 16t (2); Mar, 8;
Apr 19f (2); May 24,
Washington—Jan. 6 (2); Apr. 12¢%.
Wilson—Feb. 2f; Feb. 9*; May 10*;
171; June 21t%,

May

THIRD JUDICIAL DISTRICT
Judge Wmla.ms

Bertie—Feb. 9 (2); May 8

Halifax—Jan 26 (2); Mar. IET (2); Apr.
26; May 31t (2).

Hertford—Feb. 23; Apr. 12 (2).

Northampton—Mar. 29 (2).

Vance—Jan. 5*; Mar. 1%; Mar. 8t; June
14¢; June 21t,

Ws.rren—d’an 12¢; Jan., 19%; May 17s%;
May 24%.

FOURTH JUDICIAL DISTRICT
Judge Frizzelle

Chatham—Jan. 12; Mar. 1%; Mar, 15%;
May 10,

Harnett—Jan. 6¢; Feb, 2% (2); Mar. 16*
(A); Mar. 2%% (A) (2); May 8f; May 17¢;
June 7t (2).

Johnston—Jan. 6t (2); Feb., 9 (A); Feb,
16t (2); Mar. 1 (A); Mar, 8; Apr. 12 (A);
Apr. 19¢% (2); June 21%,

Lee—Jan. 261’ (A) {2); Mar, 22*; Mar,
28+; June 14t (

Wayne—Ja.n 19 Jan, 26%; Feb. 2 (A);
Mar, . 1+ (A) (2); Apr. 5; Apr. 12%; Apr.
18t. (A); May 24; May 81t; June Tt (A).

FIFTH JUDICIAL DISTRICT
Judge Stevens

Carteret—June 7 (2).
Craven—Jan, §°*; Apr. 26% (2); Feb. §;
Apr. 5; May 10%; May 381+,

Greene-—Feb, 2% (2); June 21.
Jones—Mar. 29.

Pamlico—Apr. 26 (2).

Pitt—Jan. 12%; Jan. 19; Feb. 16t; Mar.
15%; Mar, 22; Apr. 12 (2); May 3t (A);
May 17t (2).

SIXTH JUDICIAL DISTRICT
Judge Harris

Duplin—Jan, 6+ (2); Jan. 26*; Mar. 8t
(2); Apr. 5t (2).

Lenoir—Jan, 19%; Feb, 16t (2); Apr 19;
May 10t (2); Juna 7+ (2); June 21.*

Onslow-—Mar, 1; May 24 (2).

Sampson—Feb. 2 (2); Mar. 22t (2); Apr.
26t (2); June 7t (A) (2).

SEVENTH JUDICIAL DISTRICT
Judlge Burney
Franklin—Jan. 18t (2); Apr.

12*; Apr. 26t (2).

Wake—Jan. §*; Jan. 12f; Jan. 19% (A)
(2); Feb. 16t (2); Mar, 1* (2); Mar, 15t
(2); Mar. 29%; Apr-. 12f (A); Apr. 191; Apr.
26t (A); May 3* (A); May 10t (3); May
31* {2); June 14% (2).

Feb. 9*;

EIGHTH JUDICIAL DISTRICT
Judize Nimocks
Brunswick—Jan. 19; Mar, 29%; May 17.

Columbus—Jan. 26* (2); Feb. 16t (2);
May 3*; June 14 (2).
New Hanover-—Jan. 12¢; Feb. 2t (A);

Feb, 9t; Mar. 8 (£); Apr. 5% (2); May 10%;
May 241 (2); Juna 7%,
Pender—Jan, 5; Mar. 22f; Apr. 26.

NINTH JUDICIAL DISTRICT
Judge Carr

Bladen—Jan. 5; Mar. 15%; Apr. 26¢%.

Cumberland——Jan 12+, Feb 9% (2); Mar.
1* (A); Mar. 8*%; Mar. 22t (2); Apr. 26*
(A); May 3t (2); May 31°%,

Hoke-—Jan. 19; Apr. 19.

Robeson—Jan. 17t (A) (2); Jan. 26* (2);
Feb. 23t (2); Mar. 15* (A); Apr. 5* (2);
Apr, 19% (A); Msy 3t (A) (2); May 17t
(2); June 7t; Jun2: 14%.

TENTH JUDICIAL DISTRICT
Judge Morris

Alamance—Jan. 261 (A); Feb 23¢;
29%; May 10* (A); May 24t (
Durham—Jan. 5%; Jan. 12t (2) Jan. 26+
(A); Feb, 16*; Feb. 23t (A); Mar, 1t (2);
Mar. 15t (A); Mar. 22*%; Mar. 29* (A);
Apr. 5t (A) (3); Apr. 26t (2); May 17%;
May 24% (A) (8); June 21°.
Granville—Feb. 2 (2); Apr. 5 (2).
Orange—Mar, 15; May 10%; June 7; June
of,

Person—Jan, 26; Feb. 2t (A); Apr. 19.

Mar,




COURT CALENDAR. vii

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT
Judge Bobbitt
Ashe—Apr. 12*; May 241 (2).
Alleghany—Apr. 26.
Forsyth—Jan. 6* (2); Jan. 121 (A); Ja.nT

19t (2); Feb. 2* (2): Feb, 9t (A); Feb.
(2); Mar. 1* (2); Mar. 8t (A); Mar. 15¢
(2); Mar. 29* (2); Apr. 12 (A); Apr. 19;

Apr. 26 (A); May 10‘ (2); May 24% (A) (2);
June 7* (2); June 14t (A) (2).

TWELFTH JUDICIAL DISTRICT
Judge Armstrong

Davidson—Jan. 26; Feb. 161 (2); Apr. 5%
(A) (2); May 3; May 24t (A) (2); June 21

Guilford—Greensboro Division: Jan. 5%;
Jan. 12+ (2); Feb. 2* (2); Feb. 161 (A) (2);
Mar. 1*; Mar. 22%f (A); Mar. 291 (2); Apr.
121 (2); May 17%; May 31t (2); June 14%,

Guilford—High Point Division: Jan. 12*
(A); Feb. 9% (A); Mar. 8*; Mar. 15% (2);
Apr. 26*; May 10% (A) (2); May 24*.

THIRTEENTH JUDICIAL DISTRICT
Judge Warlick

Anson—Jan. 12*; Mar. 1%1; Apr. 12 (2);
June 7t%.

Moore—Jan. 19*; Feb. 91; May 17*; May
4%,
Richmond—Jan. b*; Feb. 2t (A); Mar.
15t; Apr. 5*; May 24t (A); June 14%.

Scotland-—Mar. 8; Apr. 26%,

Stanly—Feb, 2%; Feb. 9% (A); Mar. 29;
May 10%.

Union—Feb. 16 (2); May 3.

FOURTEENTH JUDICIAL DISTRICT
Judge Rousseau

Gaston—Jan. 12*; Jan. 19t (2); Mar, 8*
(A); Mar. 15t (2); Apr. 18%; May 17 (A)
(2); May 31*.

Mecklenburg—Jan. 5*; Jan. 5% (A) (2);
Jan. 19% (A) (2); Jan. 19% (A) (2); Feb. 2t
(3); Feb. 2t (A) (2); Feb. 161 (A) (2); Feb.
23%; Mar. 1t (2); Mar. 1t (A) (2); Mar.
15% (A) (2); Mar. 15* (A) (2); Mar. 29%
(2); Mar. 291 (A) (2); Apr. 12* (A); Apr.
12+ Apr. 19t (A); Apr. 26% (2); Apr. 26t
(A) (2); May 10*; May 10t (A) (2); May
17t (2); May 24t (A) (2); June 7%; June 71
(A) (2); June 14t; June 21* (2).

FIFTEENTH JUDICIAL DISTRICT
Judge Pless
Alexander—Feb. 2 (A) (2).
Cabarrus—Jan. 5 (2); Feb. 23t; Mar., 1t
{A); Apr. 19 (2); June 7% (2).
Iredell—Jan. 26 (2); Mar. 8f; May 17 (2).
Montgomery—Jan. 19%; Apr. 5 (2).

Randolph-——Jan. 26% (A) (2); Mar, 16%
(2); Mar. 29*; June 21*,
Rowan—Feb. 9 (2); Mar. 1%; Mar. 8t

(A); May 3 (2).

SIXTEENTH JUDICIAL DISTRICT
Judge Nettles
Burke—Feb. 16; Mar. 8 (2); May 31 (3).

Caldwell—Jan. 5% (A) (2); Feb. 23 (2);
May 3 (A); May 17t (2).

Catawba—Jan. 121 (2); Feb, 2 (2); Apr.
5t (2); May 3% (2).

Cleveland—Jan, 5; Mar, 22 (2); May 17¢
(A) (2).

Lincoln—Jan, 19 (A); Jan. 26%.

Watauga—Apr. 19 (2); June T+ (A) (2).

SEYENTEENTH JUDICIAL DISTRICT
Judge Alley

Avery—aApr, 12 (2).
Davie——Mar. 22; May 24t.
Mitchell—Mar, 29 (2).
Wilkes—Jan, 12t (3):
261 (2); May 31 (2).
Yadkin—Feb 2 (3).

Mar. 1 (3); Apr.

EIGHTEENTH JUDICIAL DISTRICT
Judge Clement
; Mar. 1 (2); Apr.

26% (2); May 24f (2).

McDowell—Jan. 12* (A); Feb. 9% (2);
June 7 (2).
Polk (2).

Rutherford-——Feb 23%; Apr. 121 (2); May
10 (2); June 21% (2).

Transylvania—Mar. 29 (2).

Yancey~—Jan. 19%; Mar. 15 (2).

NINETEENTH JUDICIAL DISTRICT
Judge Sink

Buncombe-—Jan. 5t (2); Jan. 12 (A) (2);
Jan, 19*; Jan. 26; Feb. 2t (2); Feb., 16%;
Feb. 16 (A) (2); Mar. 1f (2); Mar. 15*;
Mar. 15 (A) (2); Mar. 29t (2); Apr, 12*;
Apr. 12 (A) (2); Apr. 26; May 3% (2); May
17*; May 17 (A) (2); May 31t (2); June
14%; June 14 (A) (2).

Madison—Jan. 26% (A); Feb. 23; Apr, 19;
May 24; June 21,

TWENTIETH JUDICIAL DISTRICT
Judge Phillips

Cherokee—Jan. 18% (2); Mar. 29 (2);
June 14% (2).

Clay—Apr. .

Graham—Jan 5t (A) (2); Mar. 15 (2);

May 31t (2).

Haywood—Jan. 5% (2); Feb. 2 (2); May
3t (2).

Jackson—Feb, 16 (2); May 17 (2); June
71 (A).

Macon-—Apr. 12 (2).

Swain—Jan. 12+ (A) (2); Mar. 1 (2).

TWENTY-FIRST JUDICIAL DISTRICT
Judge Gwyn
Cagwell—Mar. 15 (2).
Rockingham—Jan, 19*
Mar. 8*; Apr. 12%1; May 3t
(2); June 7t (2).

(2); Mar. 1t;
(2); May 17*

Stokes—Jan. 5% (A); Mar. 29*; Apr. 5¢;
June 21*,
Surry—Jan. 5 (2); Feb. 9; Feb. 16 (2);

Apr. 19 (2); May 31,

*For criminal cases.
t+For civil cases.
tFor jail and civil cases.

(A) Special or Emergency Judge to be assigned.



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS
Easgtern District—Dox GiLLIAM, Judge, Wilson.
Middle District—JouNsoN J. HAYES, Judge, Greensboro.
Western District—EDwIN YATES WEBB, Judge, Shelby, retired.

EASTERN DISTRICT

Terms—District courts are held at the time and place as follows:

Raleigh, criminal term, fifth Monday after the fourth Monday in
March and September; civil term, second Monday in March and
September. A, Haxp JaMmes, Clerk.

Fayetteville, third Monday in March and September. Mrs. Lora C.
Britt. Deputy Clerk.

Elizabeth City, fourth Monday in March and September. SapiE A.
Hoorer, Deputy Clerk, Elizabeth City.

Washington, first Monday after the fourth Monday in Mareh and
September. Geo. TavLor, Deputy Clerk, Washington.

New Bern, second Monday after the fourth Monday in March and Sep-
tember. MaATiLpA H. TURNER, Deputy Clerk, New Bern.

Wilson, third Monday after the fourth Monday in March and Septem-
ber. Mrs., Eva L. Youxea. Deputy Clerk, Wilson.

Wilmington, fourth Monday after the fourth Monday in March and
September. J. DoueLas Tayror, Deputy Clerk, Wilmington.

OFFICERS

Joux HaLL MAaNNING, U. 8. Attorney, Raleigh, N. C.

Joux B. McMuLLAN, Elizabeth City. Howarp H. HusBarp, Clinton, Assistant
United States Attorneys.

F. 8. WorrHY, United States Marshal, Raleigh.

A. Hanp JaMmEes, Clerk United States District Court, Raleigh.

MIDDLE DISTRICT
Terms—District courts are held at the time and place as fotlows:

Durham, fourth Monday in September and first Monday in February.
HenNry Rey~Norps, Clerk, Greensboro.

Greensboro, first Monday in June and December., HENRY REYNOLDS.
Clerk; MYRTLE D. CoBB, Chief Deputy: LiLLIaN HARKRADER. Deputy
Clerk; P. H. BeesoN, Deputy Clerk; MAUDE B. GRUBE. Deputy Clerk.

Rockingham, first Monday in March and September. HENRY REYN-
oLps, Clerk, Greensboro.

Salisbury, third Monday in April and October. HENRY REYNOLDS,
Clerk. Greensboro.

Winston-Salem. first Monday in May and November. HeNRY REYNOLDS,
Clerk. Greensboro: Etra Siore. Deputy Clerk,

Wilkesboro, third Monday in May and November. HEeENRY REYNOLDS,
Clerk. Greensboro: C. II. Cowres, Deputy Clerk.

OFFICERS

Bryce R. Hort. United States District Attorney, Greenshoro.

RoBT. 8. McNEILL. Assistant United States Attorney. Winston-Salem.
Miss EpiTe HAawoRTH, Assistant United States Attorney, Greensboro.
JouN D. McCoNNELL, Assistant United States Attorney, Greensboro.
Ep~EY Ripgr, United States Marshal, Greensboro.

HexerYy REYNoLps, Clerk United States Distriet Court, Greensboro.
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UNITED STATES COURTS. ix

WESTERN DISTRICT

Terms—Digtrict courts are held at the time and place as follows:

Asheville, second Monday in May and November. Oscar L. McLuRbD,
Clerk : WirLiaa A. Lyreg, Chief Deputy Clerk; VERNE E. BARTLETT,
Deputy Clerk: Miss NorREEN WARREN, Deputy Clerk.

Charlotte, first Monday in April and October. FaN BARNETT, Deputy
Clerk. Charlotre.

Statesville. fourth Monday in April and October. ANNIE ADERHOLDT,
Deputy Clerk.

Shelby. fourth Monday in September and third Monday in March.
Oscar 1. Mcl.urp, Clerk, Asheville.

Bryson City, fourth Monday in May and November. Oscar .. McLURD,
Clerk.

OFFICERS

Davip E. HenpeErsoN, United States Attorney, Charlotte.

THoS. A. UzzELL, JR.. Assistant United States Attorney, Asheville.
Francis 1. FAIRLEY, Assistant United States Attorney, Charlotte.
CHARLES IR, Price. United States Marshal. Asheville,

Oscar L. McL.urp, Clerk United States District Court, Asheville.



LICENSED ATTORNEYS

SPRING TERM, 1948.

I, Edward I. Cannon, Secretary of the Board of L&w Examiners of the
State of North Carolina, do certify that the following named persons have
duly passed examinations of the Board of Law Examiners as of the 5th day
of March, 1948:

AYCOCK, WILLIAM BRANTLEY.....ccccvniiiiriniinreenrerne veeerrsreseisessensinsesnnnns Selma.
BARRINGTON, JOE HILL, JR. oot esreseieeee oo Lumberton.
BATTEN, SPURGEON CARLYLE...cciiiciiinriiioronseneiereers soreessorsssoresssoens Selma.

BrLaxp, WEDIGAN PoweELL........ Goldsboro.
BRrITSON, RICHARDSON EARL.. ....Chapel Hill,
BrocK, WALTER EDGAR......cccvevrrunins ...8cotland Neck.
BURKE, GEORGE LEONARD, JR. ........ ..JSpencer.
BURTON, WILLIAM IASSELL, JR. ... Mebane,
CAMERON, ORTON JASPER................. ...('arthage.
CARLTON, GRAHAM MAXWELL......... ...Salisbury.
CHAMBLEE, FREDERICK GARLAND........c0critrrvvreeieersiveesoossoneenoes s Spring Hope.
CHAMBLEE, WILLIAM HORACE-....ccoiviiiietioteeecereeeee e oo oo Asheville.
DEEs, WILLIAM ARCHIE, JR. ....... ...Goldsboro.
BErrig, THoMAS FRANCIS.... ..Charlotte.
FARLOW, JAMES RALTO......o.ccone ...High Point.

G ARRISON, THOMAS STANLEY, JR. . ....Asheville,
GAVIN, WILEY EDWIN.....ccccvveee. ...Sanford.

HALL, FORREST CHALMERS......cc.ccovvreereennn, ...Burlington.
HIickMAN, MARCUS TOBIAS.....covereererranne ..Hudson.
KENNERLY, CHARLES ODELL, JR. ..Lexington.
King, Oscar RoODALPH, JR. ..ot e, ~Wilmington.
MCALLISTER, JOHN ALTON....cccocvoercvrirnrann, ..Raleigh.
MCcLELLAND, DAVID MARSH...... ..Statesville,
McLEnDON, LENNOX PoLK, JR........ ...Greensboro.
MARTIN, HARRY CORPENING....c.eveonu...... ...Blowing Rock.
MATHENY, WOODROW.......... .... ..Forest City.
MEYLAND, AUGUST LEGER, JR. .............. ... Wilmington.
MINOR, JOHN MICHAEL..........ococcevrreneran ..Winston-Salem.
MORRISETTE, CALVIN BLACKWELL, JR.
NEWSOME, GEORGE HASSELL......cccccoveanenn.
PHILLIPS, JAMES DICKSON, JR. ... ..., ..Laurinburg.
PickArRDp, MORRIS GLENN........ ..Haw River.
PooOLE, JOHN GIBBS, JR. .cccorvvireeervernnnn, ...Charlotte.

RAY, JOHN FRANK...ocovvvviieveisieeeereeeererers . Walnut Cove.
ROBERTS, LLANDON HAYNES. ..Marshall.
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HELEN MILLS WEBB anp B. W. WEBB v. GUY HUTCHINS,
(Filed 8 October, 1947.)

1. Automobiles § 18g (2): Evidence § 45—

A patrolman not present at the time of the accident is not competent to
give an opinion as to the speed of a car involved in the collision.

2, Automobiles § 13—

The rule that a motorist traveling on his right or seasonably turning
thereto has the right to assume that a car approaching from the opposite
direction will comply with G. 8., 20-148, and turn to its right in time to
avoid a collision, does not exculpate a motorist who runs completely off
the road to his right, loses control, and hits a car standing still completely
off the hard surface on its left side of the highway with its lights on, since
the rule merely absolves a motorist from blame if he continues at a
reasonable rate of speed in his line of travel in reliance on the assumption,
but does not relieve him from the duty of knowing the position of his car
on the highway from his own observation.

8. Automobiles § 8d—

The parking of an automobile on its left side of the highway completely
off the traveled portion thereof under the circumstances of this case was
not in violation of statute.

4. Automobiles § 21—

Plaintiffs were guests in an automobile which had stopped on its left
side of the highway completely off the hard surface in order for them to
alight. The car was struck by defendant’s car approaching from the oppo-
site direction. Held: Even conceding that defendant’s evidence disclosed
negligence on the part of the driver of the car in which plaintiffs were

1—228
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riding in having his lights focused down the highway so bright as to blind
defendant, such negligence would not preclnde recovery by plaintiffs unless
the sole proximate cause of the injury.

Aprprar by plaintiffs from Pittman, J., at June-July Term, 1947, of
Rurserrorp.  New trial.

Civil action to recover damages for personal injuries resulting from
the alleged negligent operation of an automobile.

On the night of 20 June 1946, Foy L. Crow and wife, who live about
316 miles from Spindale, “picked up” plaintiffs, who live on the same
highway nearer Spindale, and went to a picture show. On the way back
home Crow drove his car to the left of the highway, completely off the
hard surface, in front of the Webb home, for the purpose of discharging
his guest passengers. After the Webbs alighted they stood and talked to
the Crows for about thirty minutes. Defendant approached on his auto-
mobile, going toward Spindale. He drove off the highway 39 yards from
the Crow car, continued on until he hit a tree near the parked car,
crushed the front wheel of his car, “glanced around” the tree to the left,
hit the Crow car and knocked it 25 feet, struck Mrs. Webb and threw
or carried her 65 feet down the road, and stopped in the road ditch 24
yards beyond the point of impact. After he left the hard surface his
wheels cut trenches in the dirt one to two inches deep. After the front
wheel was crushed the car plowed up the dirt several inches deep and
from 12 to 14 inches wide to the point where the car stopped. Mrs.
Webb was seriously injured.

Plaintiffs’ evidence tends to show that the Crow car had its headlights
dimmed and the car was standing so as to focus the lights away from the
road across a field. Defendant testified the lights were focused down the
road in the direction from which he was approaching and were sufficiently
bright to blind him. This evidence in respect to the lights and evidence
concerning the speed at which defendant was traveling is the only sub-
stantially conflicting testimony respecting the actual occurrence appear-
ing in the record.

Defendant testified: “I pulled to the right for I thought he was
coming facing me. I was thinking he would get back on his side of the
highway. . . . His lights were blinding me when T left the road 39 yards
below where his car was parked.”

Feme plaintiff seeks to recover compensation for physical injuries and
her husband seeks to recover damages for loss of services of his wife and
also hospital, medical, and other expenses incurred by him in the neces-
sary treatment of his wife’s injuries.

Appropriate issues were submitted to the jury and they answered the
issue of negligence in favor of defendant. The court entered judgment
on the verdict and plaintiffs appealed.
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Hamrick & Hamrick for plaintiff appellants.
Oscar J. Mooneyham and J. Paul Head for defendant appellee.

Barxurrn, J.  The plaintiffs assign as error the refusal of the court
below to permit their witness, a patrolman who was not present at the
time of the accident, to give his opinion of the speed of defendant’s car.
The assignment is without merit. Tyndall ». Hines Co., 226 N. C., 620.

The court instrueted the jury in part as follows:

“In this case, gentlemen of the jury, the defendant Mutchins, as he
drove along this highway and as he saw these lights, the law says be had
the right to assume that that ear was in motion and it was on its right
side of the road. Any motorist traveling the highways of North Carolina
has the right to assume that the man he is meeting, or that the man
passing him, is going to drive his car in a careful and prudent manner
and to follow the rules of the road, as any prudent man would do in
driving a motor vehicle on the highways of the State of North Carolina.”

Thus the court stated, in effect, that even though the Crow ecar was
standing on its left, and defendant’s right, hand side of the road, com-
pletely off the hard surface or traveled portion of the highway, with its
lights focused across the field and not down the road, defendant had a
right to assume it was in motion on its right hand side of the road. In
this there was error prejudicial to the plaintiffs.

In undertaking to sustain this charge the defendant relies on a state-
ment in 5 A. J., 752, as follows:

“Tt has also been held, in this econnection, that a driver of an automo-
bile on a public highway at night, who sees in front of him the head-
lights of another car faeing him, has a right to assume to a reasonable
extent that such car is in motion and will be operated in conformity with
the law of the road; he cannot be charged with contributory negligence
as a matter of law in failing to stop or to discover that the other car is
stalled.”

This statement is bottomed on the decision in Whitworth v. Riley,
269 P. 350 (Okla.), 39 A. L. R., 584. Tt was there held that where a
motorist stops his car, in the nighttime, on his left of the center of a
highway with its headlights on and leaves it thus standing without taking
any precaution to indicate to drivers going in the opposite direction, by a
proper signal or warning, that his car is in a dangerous position, and that
oncoming drivers cannot pass to their right, and that a clear passageway
is available to their left of the center of the highway, is guilty of negli-
gence and the oncoming motorist has a right to assume, in the absence
of such warning, from the fact that the headlights are on, that the stalled
car is in motion and will be operated in conformity with the law.
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This rule has not been adopted in this jurisdiction. Even if we con-
cede that in a proper case it would be followed here, it has no application
tv the facts in this case as they appear in this record. There, the de-
fendant’s car was standing on the traveled portion of the highway, in the
line of travel of oncoming cars, so that an approaching motorist continu-
ing on his right hand side of the road would probably collide therewith.
Here, the Crow car was completely off the hard surface and the defend-
unt, had he proceeded on his right side thereof, could have passed in
safety. Indeed, the uncontradicted evidence tends to show that a number
of other cars did so pass.

Furthermore, that rule was applied in an action between the two
motorists. Here the plaintiffs were bystanders who may not be held
responsible for any contributory negligence of Crow. Even if applicable
to him, the doctrine of concurring negligence would be controlling here.

A motorist who is operating his vehicle on, or who seasonably turns to,
his right of the center of the road when meeting an oncoming car, as
required by G. 8., 20-148, has a right to assume that the other driver
will likewise turn to his right so that the two vehicles may pass each
other in safety. Brown v. Products Co., 222 N. C., 626, 24 S, E. (2d),
334; Reeves v. Staley, 220 N. C., 5783, 18 S. E. (2d), 239; Hoke v. Grey-
hound Corp., 227 N, C., 412,

Even so, one who operates a motor vehicle upon a public highway is
under the duty to ascertain his own position on the highway from his own
observation. The rule does not justify an assumption on his part, from
the fact the other car is apparently to his right, tbat he himself must be
on his left side of the road, and does not excuse his conduct in turning
completely off the highway. It merely holds him guiltless if he fails to
stop or turn off onto the dirt shoulder of the roed, but continues at a
reasonable rate of speed in his line of travel.

There is no statute or rule in this State which prohibited the parking
of Crow’s automobile on its left side of the highway, completely off the
traveled portion thereof. If its lights were focused down the highway
and were go bright they blinded the defendant, he may be guilty of an act
of negligence, but, as to these plaintiffs, this would not exculpate the
defendant for his negligence, if any, unless it was the sole proximate
cause of the resulting injury to plaintiffs. This is a question for the
jury.

The indicated error in the charge entitles plaintiffs to a

New trial.
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LAYDEN v. LAYDEN.

AMANDA F. LAYDEN (Un~wumaArrIED) ; RUTH LAYDEN IVEY AND HUSBAND,
REDDEN IVEY; MARGARET LAYDEN, WirE oF EDWARD LAYDEN,
AND VIRGINIA LAYDEN, By HEr NeExT FRIEND, AMANDA F. LAYDEN;
LILOYD LAYDEN (UNMARRIED) ; AND GERTRUDE LAYDEN JONES aAND
Hussanp, OLIVER JONES, v. R. L. LAYDEN, H. H. LAYDEN, YVETTE
L., CARTWRIGHT, WINBORNE G. LAYDEN, KENNETH C. LAYDEN,
EDWIN M. LAYDEN anp DELIA P, LAYDEN.

(¥iled 8 October, 1947.)
1. Quieting Title § 2—
Where, in an action to quiet title, plaintiffs introduce evidence tending

to show title in themselves and tending to show that the purported deed
held by defendants is void, the rendition of judgment as of nonsuit is error.

2. Mortgages § 30a—

The law does not recognize partial foreclosure, and where more than one
tract of land is included in a mortgage or deed of trust, all lying in the
same county, a foreclosure of one tract, either by action or exercise of the
power of sale, extinguishes the mortgage or deed of trust and terminates
the relationship of mortgagor and mortgagee or trustor and cestwi que
trust.

8. Mortgages § 39e (1)—

Plaintiffs instituted this suit to quiet title. Defendants, claiming under
a trustee’s deed to their ancestor, pleaded G. S., 1-47 (4), as a bar, upon
their contention that their ancestor was a mortgagee or cesfui in posses-
sion for more than ten years prior to the institution of the action. It
appeared that the tracts in dispute were included with other tracts in the
deed of trust, and that one of such other tracts had theretofore been
foreclosed. Held: Upon the foreclosure of one of the tracts under the
deed of trust it was extinguished, and therefore defendant’s ancestor could
not have been mortgagee or cestui in possession under a purported second
foreclosure, and the statute does not apply.

4. Adverse Possession § 183c—

Where a trustee’'s deed under a foreclosure had more than seven years
prior to the institution of the action is asserted as color of title, but it
appears that the deed was not executed until less than four years prior to
the institution of the action, claim of adverse possession under color of
title must fail. G. 8., 1-38.

ArpeAL by plaintiffs from Morris, J., at April Term, 1947, of PEer-
QUIMANS,

Civil action to remove cloud upon title, instituted 12 September, 1948.

Amanda M. F. Layden was the owner of the two tracts of land involved
in this action. She devised both tracts to her son, Charles T. Layden,
for life and then to his heirs. Her will was duly probated in Perquimans
County in 1901. She had only two children, Charles T. and Columbus.
Charles T. never married, but Columbus married and had children, who
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are the plaintiffs in this action and claim said lands as the only heirs at
law of Charles T. Layden.

The defendants are the children of R. T. Layden, who died in 1945,
and claim the lands under a Trustee’s deed to R. T. Layden and by
adverse possession.

It is admitted that the plaintiffs and the defendants claim from a
common source, to wit: Amanda M. F. Layden.

The additional facts pertinent to this appeal are as follows:

1. On 1 October, 1919, Charles T. Layden executed a deed of trust on
four tracts of land, including the two tracts involved herein, and desig-
nated as tracts 3 and 4, to W. F. C. Edwards, Trustee, to secure the
payment of a series of notes aggregating $3,000.00, payable to R. T.
Layden, the last note maturing 1 October, 1925,

2. In August, 1920, Charles T. Lavden conveyed tract No. 1, described
in the aforesaid deed of trust, to C. C. Colson. (Colson executed a mort-
gage deed to Charles T. Layden securing notes aggregating $5,500.00.
R. T. Layden purported to release the land conveyed from the deed of
trust and in lieu thereof accepted an assignment of the notes and mort-
gage deed. Thereafter, on 22 March, 1922, Colson conveyed the land
back to Charles T. Layden, subject to the aforesaid mortgage deed.
Charles T. Layden died 22 January, 1926.

3. R. T. Layden qualified as administrator of the estate of Charles T.
Layden, 28 January, 1926. The administrator advertised and foreclosed
the Colson mortgage deed and had W. F. C. Edwards, Trustee, in the
deed of trust, to advertise for sale the property described therein. Both
sales were held on 15 May, 1926. The property described in the mort-
gage deed was purchased by L. N. Hollowell for $2,700.00, and only
traet No. 2 was sold by the Trustee, which tract was bought by L. N.
Hollowell for $600.00. Reports were duly filed showing a total of
$3,117.65 was credited on the notes of Charles T. Layden.

4. On 17 January, 1927, R. T. Layden filed for registration the deed
from R. T. Layden, administrator of Charles T. Layden, to L. N. Hol-
lowell, the deed from W. F. C. Edwards, Trustee, to L. N. Hollowell,
together with a deed from L. N. Hollowell and wife to R. T. Layden,
conveying both the foreclosed tracts. Hollowell testified in the trial
below that he bought both tracts of land for R. T. Layden at his request.
These tracts are not involved in this action.

5. R. T. Layden as administrator of Charles T. Layden, filed his final
account as such administrator on 28 January, 1928,

6. W. F. C. Edwards, Trustee, purports to have advertised a second
time under the power of sale contained in the deed of trust, executed
1 October, 1919, tracts of land three and four, as described therein, being
the lands now in controversy, for sale on 7 April, 1928, when and where
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R. T. Layden is purported to have become the last and highest bidder
for said lands in the sum of $1,000.00. According to the evidence, no
report was made of the sale and the purchase money was not paid to the
Trustee, there is no evidence showing the purchase money was ever paid,
and the deed for the property was not executed and delivered to R. T.
Layden by the Trustee until 1 February, 1943.

7. The defendants plead the possession of R. T. Layden, as mortgagee
for more than ten years prior to the institution of this action, as a bar
to the action, as provided in G. S., 1-47 (4). They also plead possession
since the foreclosure sale in 1928, and adverse possession under the fore-
closure sale for more than seven years, under color of title, as a bar to
the action, as provided in G. S., 1-38.

The defendants moved for judgment as of nonsuit at the close of plain-
tiffs’ evidence, the motion was denied. The motion was renewed at the
close of all the evidence and allowed. The plaintiffs appeal, assigning
error.

W. A. Worth for plaintiffs.
W. H. Oakey and Wilson & Wilson for defendants.

Dexx~y, J. The plaintiffs and the defendants are claiming title from
a common source. The plaintiffs having introduced evidence tending to
show title in themselves, and having offered evidence tending to show
that the purported deed to the locus in quo, held by the defendants, is
void, they were entitled to go to the jury on the issues raised by the
pleadings. Hence, the judgment as of nonsuit was erroneously entered.

The defendants’ sole claim of title to the lands involved herein is based
on the following grounds: (1) R. T. Layden was in possession of the
premises for more than ten years prior to the institution of this action as
mortgagee, and that such possession is a bar to plaintiffs’ action under
the provisions of G. S., 1-47 (4); and (2) That these defendants and
R. T. Layden, under whom they claim, have been in possession of these
lands since the foreclosure sale in 1928; and that such possession has
been adverse and under color of title for more than seven years prior to
the institution of this action. G. S., 1-38.

The appellees concede in their brief that prior to the enactment of
Section 1, Chap. 16, of 1943 Session Laws, now a part of G. S., 45-26,
unless a mortgagee was in possession, the foreclosure sale and the execu-
tion and delivery of the deed pursuant thereto, in order to be valid, must
have been completed within ten years from the date the debt matured.
Spain v. Hines, 214 N. C,, 432, 200 S. E., 25. However, the appellees
contend that the mortgagor and those who claim under him, were not in
possession for more than ten years prior to the institution of this action,
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and that the case of Qwnbey v. Parkway Properties, Inc., 222 N. C., 54,
21 8. E. (2d), 900, is controlling. We do not think either case is con-
trolling on this record.

In the deed of trust executed by Charles T. Layden to W. F. C.
Edwards, Trustee, to secure the indebtedness of $3,000.00, to R. T.
Layden, there is no provision contained therein which authorized the
Trustee to conduct more than one foreclosure sale thereunder. And when,
on 15 May, 1926, the foreclosure sale was conducted pursuant to the
power contained in the deed of trust, and a deed executed to the pur-
chaser pursuant to such sale, the power of sale was executed and was
thereafter functus officio. The law does not recognize partial foreclosure.
Wiltsie on Mortgage Foreclosure (5th Ed.), Section 832, p. 1349. “The
mortgage presents the phenomenon of only one debt, with only one pledge
to secure it. The debt may be split into bonds, or it may be payable in a
series of notes, but in a broad sense it remains true that there is one debt,
which arose out of one transaction. In like manner, there is only one
pledge, although there may be many parcels of land, and many types of
security., It follows that a foreclosure must be of the entire security;
and, no matter how many parcels of land there may be, all should be
included in the suit. To do otherwise is to ‘split an entire case,” and that
fault is penalized, in our jurisprudence, by refusal to hear the deferred
portion in a later suit. It follows that a foreclosure upon one of two
parcels will preclude a later foreclosure upon the cther. The only excep-
tion is where the land lies in different States.” Glenn on Mortgages,
Sec. 88, p. 533. We see no reason why the same principle of law should
not apply to foreclosure under a power of sale. As to foreclosure of land
lying in two or more counties in this jurisdiction, see G. S., 45-27.

In the case of Bank of America Natl. Ass'n v. Dames, 239 N. Y. S,
558, 135 Misc. Rep., 391, the Court said: “A continuing lien against
any part of the mortgaged premises after a sale is had is not known nor
can it be recognized by our Courts.” It is the general rule that there
can be only one foreclosure of a mortgage or deed of trust. Irons v.
American Natl. Bank, 118 Ga., 160, 172 S. E., 629 ; Strickland v, Lowry
Natl. Bank, 140 Ga., 653, 79 S. E., 539. “The rule is that a mortgagee
may not foreclose his mortgage by piecemeal.” 87 Mont., 198, 286 P,
402, citing Marcarel v. Raffour, 51 Cal., 242; Tacoma, ete., Co. v. Safety
Ins. Co., 123 Wash., 481, 212 P., 726; Hall v. Arnott, 80 Cal., 348, 22 P.,
200; Commercial Bank v. Kershner, 120 Cal,, 495, 52 P., 848,

It often occurs that a mortgagee elects to sell only so much of the
security pledged as may be necessary to satisfy his debt, even though he
is not so restricted by the mortgage or deed of trust. Such an election
releases the remainder of the pledged property from the lien of the fore-
closed instrument. And where a party elects.to sell only a part of the
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security, pursuant to the power of sale contained in his mortgage or deed
of trust, he cannot thereafter assert any right under such power, even
though the secured debt may not have been satisfied in full.

Applying the above principle of law to the facts in this case, we hold
that R. T. Layden was not and could not have been a mortgagee in posses-
sion after the execution and delivery of the deed, made pursuant to the
foreclosure sale held on 15 May, 1926. The relation of mortgagor and
mortgagee was terminated upon the consummation of that sale. Hence,
the purported sale on 7 April, 1928, was a nullity.

Likewise the claim of title by adverse possession under color of title
for seven years prior to the institution of this action, cannot be sus-
tained, The deed from W. F. C. Edwards, Trustee, to R. T. Layden
was not executed until 1 February, 1943, and this action was instituted
12 September, 1946. G. S., 1-38; Berry v. Coppersmith, 212 N, C., 50,
193 S. E., 3.

The judgment of the court below is

Reversed.

MRS. INEZ BEST v. HENRY BEST.

(Filed 8 October, 1947.)
1. Divorce § 14—

An action for alimony without divorce, G. 8., 50-16, lies in favor of the
wife if the husband (1) shall separate himself from his wife and fail to
provide her and the children of the marriage with necessary subsistence
or (2) if he shall be a drunkard or spendthrift or (3) if he be guilty of
misconduct or acts which would be grounds for divorce either absolute or
from bed and board.

2. Divorce § 5d—

Allegations in a complaint that defendant had been a habitual drunkard
during the prior three years is sufficient to state a cause of action for
alimony without divorce under the term ‘“shall be a drunkard” within the
meaning of G. 8., 50-16, and is also sufficient to state a cause of action for
divorce from bed and board under G. 8., 50-7 (5).

3. Same—

Where the complaint in an action for alimony without divorce suffi-
ciently alleges a cause of action on the ground that defendant is a drunk-
ard, the fact that the causes alleged on the grounds of cruelty and intoler-
able treatment, G. S., 50-7 (3) (4), are fatally defective in failing to
allege with sufficient particularity the circumstances and that defendant’s
acts were without adequate provocation on her part, is not ground for
demurrer, the result being only that plaintiff may not rely upon the defec-
tive causes without amendment in the face of timely objection by de-
fendant.
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4. Divorce § 12—

The amount of allowance for reasonable subsistence and counsel fees
pendente lite in an action for alimony without divorce, G. 8., 50-16, is
within the sound discretion of the judge hearing the motion and having
jurisdiction thereof.

Arpear by defendant from Edmundson, Special Judge, presiding at
April Term, 1947, of JouNsTON.

Civil action for alimony without divorce, heard upon motion of plain-
tiff for an allowance for subsistence, pending trial and final determina-
tion of the issues involved in the action, and for counsel fees. G. S,
50-16, formerly C. 8., 1667, as amended.

Plaintiff alleges in her complaint, briefly stated, these pertinent facts:
That plaintiff and defendant are both residents of Johnston County,
North Carolina, “living and residing in said ccunty, near the town of
Princeton”; that they “were married in the year 1915, and have subse-
quently lived together as husband and wife”; tkat they have four chil-
dren, two of whom are minors; that “plaintiff at all times since her
marriage to the defendant has been a faithful and dutiful wife and has
contributed her time and energies in attempting to establish a home for
herself and family, and has done all possible to help her husband main-
tain a home and prosper financially”; that defendant “for a number of
years has been addicted to the use of whiskey and other aleoholie bever-
ages and during the last three years, he has been an habitual drunkard,”
and “when under the influence of whiskey, which has been on numerous
occasions and almost continnally, he has been abusive to the plaintiff,
offering her such violence that her life has become intolerable and her
condition in the home burdensome and she is unable to live with him and
she has been made to fear for her life and safety to such an extent that
she can no longer live with the defendant in safety; that he has on more
than one occasion threatened her life”; “that on or about 7 October, 1946,
the defendant violently assaulted this affiant, breaking her nose, and
otherwise seriously and permanently injuring her”; that “in the month
of February, 1947, the defendant again assaulted the plaintiff by striking
her with his hand”; “that on March 20, 1947, the defendant while in a
drunken condition, cursed, threatened and abused the plaintiff and
destroyed and damaged certain property in her home”; “that on account
of the things and matters before alleged the plaintiff’s condition in life
has been made miserable and burdensome, and she stands in great fear of
the defendant and she can no longer live and reside with him without
serious injury to her health, body and mind”; and “that the plaintiff is
without means of support, has no money with which to support herself
or to enable counsel to prosecute this action, and she is dependent for
support upon the estate, real and personal, of her husband.”
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Plaintiff alleges other matters pertaining to property owned by the
defendant.

Plaintiff also by amendment to her complaint alleges in brief that as
result of the assault on her about 7 October, 1946, she incurred expense
of $67.50 for medical treatment; and that she iIs in need of an operation
which the defendant failed and refused to pay for or permit plaintiff to
undergo while they were residing together as husband and wife.

Upon these allegations plaintiff prays for a subsistence for herself and
her minor children; that a home be sequestered and set aside for her use
and for the use of her minor children; for counsel fees; for an injunction
restraining the defendant from waste of the estate; and for reimburse-
ment for the medical expense, and provision for the operation.

The defendant, answering, admits the marriage, but in material aspects
denies the charges made against him by plaintiff, and avers that the
plaintiff is not without fault in various particulars, and on the hearing
below offered affidavits tending to support his averments.

The record discloses that on the hearing before the judge of the
Superior Court evidence was offered by aflidavit and by oral testimony.

From judgment providing for subsistence and counsel fees pending
the trial of the action, defendant appeals to Supreme Court and assigns
error.

Abell, Shepard & Wood for plaintiff, appellee.
Lyon & Lyon for defendant, appellant.

And in this Court defendant demurs ore tenus to the complaint for
that:

1. The complaint does not state facts sufficient to constitute a cause of
action against the defendant, in that:

(a) The plaintiff has failed to set forth in detail and minuteness the
circumstances of the alleged acts of cruelty on the part of the defendant;
and for that the alleged acts upon which the plaintiff seeks to obtain
alimony without divorce are set forth in general terms and not specifi-
cally stated with particularity.

(b) In that the plaintiff has failed to aver that the alleged acts of
cruelty on the part of defendant were without adequate provocation on
her part, and to state what her conduct was at the time of the alleged
assaults.

(¢) In that the plaintiff does not aver that her conduct did not con-
tribute to the wrongs and abuses of which she complains, as is required
by law.
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2. The court did not acquire jurisdietion of the defendant, and of the
appellee’s alleged cause of action, for that no complaint, valid and suffi-
cient in law, has been filed by the plaintiff.

WinsorNE, J. The demurrer ore fenus entered in this Court chal-
lenges the sufficiency of the allegations in the complaint, in the respects
above indicated, to state a cause of action for alimony without divorce
under the provisions of G. S., 50-18, formerly C. S., 1667, as amended.
Hence, it is appropriate to consider first the question thus raised. After
doing so, we are of opinion and hold that the complaint is sufficient to
withstand the challenge.

The statute, G. S., 50-16, provides that the wife may institute an
action in the Superior Court of the county in which the cause of action
arose to have a reasonable subsistence and counsel fees allotted and paid
or secured to her from the estate or earnings of her husband, pending
the trial and after final determination of the issues involved in such
action, in these cases: (1) If the husband shall separate himself from
his wife and fail to provide hex and the children of the marriage with the
necessary subsistence according to his means and condition in life; or
(2) if he shall be a drunkard or spendthrift; or (8) if he be guilty of
any misconduct or acts that would be or constitute cause for divorce,
either absolute or from bed and board.

Applying these provisions of the statute: The present complaint does
not purport to state a cause of action for separation and failure to sup-
port; nor does it allege any ground for absolute divorce. It does contain
allegation that “during the last three years” defendant “has been an
habitual drunkard.” This allegation would seem to be broad enough to
include the term “shall be a drunkard,” appearing in the statute, G. S.,
50-186, and sufficient to state a cause of action in that respect. Moreover,
it would seem sufficient to state a cause of action within the meaning of
the statute prescribing as ground for divorce from bed and board, G. S.,
50-7 (5), that if either party “becomes an habitual drunkard.”

When a wife bases her action for alimony without divorce upon the
grounds that her husband has been guilty of crue! treatment of her and
of offering indignities to her person within the meaning of the statute
pertaining to divorce from bed and board, G. S., 50-7 (3) and (4), she
“must meet the requisite” of this statute, Pollard v. Pollard, 221 N. C,,
46, 19 S. E. (2d), 1, and not only set out with particularity the acts on
the part of her husband and upon which she relies, but she is also re-
quired to allege, and consequently to prove, that such acts were without
adequate provocation oy her part. White v. White, 84 N. C., 840;
Jackson v, Jackson, 105 N. C., 433, 11 8. E., 178; O’Connor v. 0’Connor,
109 N. C,, 1389, 13 S. E,, 887; Ladd ». Ladd, 121 N. C., 118, 28 S. E,,
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190; Martin v. Martin, 130 N. C., 27, 40 S. E., 822; Green v. Green,
131 N. C., 533, 42 S. E., 954; Dowdy v. Dowdy, 154 N. C., 556, 70 S. E.,
917; Carnes v. Carnes, 204 N, C., 636, 169 S. E., 222; Pollard v. Pollard,
supra; Howell v. Howell, 223 N. C., 62, 25 S. E. (2d), 169; Pearce v.
Pearce, 225 N. C., 571, 35 S. E. (2d), 636; Brooks v. Brooks, 226 N. C,,
280, 37 S. E. (2d), 909.

In the case of O’Connor v. O’Connor, supra, opinion by Avery, J.,
this Court stated : “But when the wife demands only a divorce a mensa
et thoro, on the ground that the husband, by personal violence, has made
her life intolerable and her condition burdensome, she must state specifi-
cally in her complaint, what, if anything, was said or done by her just
before or at the time her husband struck her, or threatened her, or
charged her with incontinency; or she must, in some way, negative, by
explicitly setting forth what her conduct was, the idea that any act or
word on her part was calculated to arouse sudden passion on the part of
the husband, or put him on the defensive.” Cases in approval of the
principle are there cited.

In Martin v. Martun, supra, Clark, J., writing for the Court it is
held that “The complaint . . . is insufficient as a complaint for d1vorce
from bed and board, in that it does not specifically state the circum-
stances of the alleged acts of cruelty, give time and place, and state what
was plaintiff’s own conduct, and that such acts were without provocation
on her part.”

In Howell v. Howell, supra, this headnote epitomizes the ruling of this
Court in opirion by Denny, J., “In an action for alimony without
divorce, C. S., 1667 (now G. S., 50-16), as in an action for divorce
a mensa et thoro by the wife, she must not only set out with some par-
ticularity the aects of cruelty upon the part of the husband, but she must
aver, and consequently offer proof, that such acts were without adequate
provocation on her part. The omission of such allegation is fatal . . .”
To like effect is Pearce v. Pearce, supra, opinion by Barnhill, J.

And the case of Brooks v. Brooks, supra, is strikingly similar to the
one in hand. There as here the complaint alleged sufficiently other
grounds for divorce, independently of those of cruelty and indignities,—
it being contended that the latter were insufficiently pleaded, and hence
the complaint failed to state a cause of action. After saying that “ignor-
ing all other available statutory grounds for relief, the established stand-
ards of pleading and practice, as found in our decisions, might support
appellant’s view,” and holding that on other ground the complaint does
state a cause of action, Seawell, J., writing for the Court, disposes of the
contention in this manner: “The practical result of its partial invalidity
would be that the plaintiff on the trial, and upon timely objection, can-
not, without amendment, rely on the causes of action pointed out, which
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have been heretofore held by numerous decisions of this Court to be
fatally defective.” This exposition of the law as to the practical effect
of the partial insufficiency of the complaint there is applicable to the
» partial insufficiency of the complaint here,

Defendant also excepts to the several portions, and to the signing of the
judgment in which allowance and provision for subsistence, and the pay-
ment of counsel fees, pending the trial, is made. In this connection the
statute, G. S., 50-16, provides that pending the trial of an action for
alimony without divorce the wife may make application to the resident
judge of the Superior Court, or the judge holding the Superior Courts of
the distriet in which the action is brought, for an allowance for such
subsistence and counsel fees, and that it shall be Jawful for the judge to
cause the husband to secure so much of his estate or to pay so much of
his earnings, or both, as may be proper, according to his condition and
circumstances, for the benefit of his said wife and the children of the
marriage, having regard also to the separate estate of the wife. In
applying these provisions of the statute this Court has uniformly held
that the amount allowed to the wife for the reasonable subsistence and
for counsel fees in her proceeding against her husband is within the
sound discretion of the judge hearing the same and having jurisdiction
thereof. Cram v. Cram, 116 N. C., 288, 21 S. E., 197; Anderson ».
Anderson, 183 N. C., 139, 110 8. E., 863; Hollcway ». Holloway, 214
N. C., 662, 200 S. E., 436; Wright v». Wright, 216 N. C., 693, 6 S. E.
(2d), 555.

In the Wright case, supra, Barnhill, J., goes into full discussion of the
subject. Henece, such recent elaboration on the subject renders further
treatment of it now unnecessary. While defendant strenuously argues
that the effect of the judgment below amounts to a premature adminis-
tration upon his estate, we fail to find in the record abuse of that discre-
tion vested by law in the judge who heard the matter. At any rate, if
perchance plaintiff should prevail in final determination of the actionm,
the judge before whom the action is then pending may take into consid-
eration these allowances, in making further allowances, as may be proper,
according to the husband’s condition and circumstances, having due
regard also to the separate estate, if any, of the wife,

The judgment below is

Affirmed.
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STATE v. CLING MINTON.

(Filed 8 October, 1947.)
1. Homicide § 22—

Ordinarily, uncommunicated threats are not admissible in homicide
cases, but where defendant offers evidence of self-defense, and testimony
of threats made by deceased against him shortly before the fatal occur-
rence tend to throw light on the occurrence and have an explanatory effect
on the plea of self-defense, such uncommunicated threats are competent
and the exclusion of testimony thereof is reversible error.

2, Homicide § 27f—

Defendant’s evidence tended to show an assault made upon him at his
place of business operated in his residence. Held: An instruction on the
right of self-defense predicated solely upon a felonious assault and omit-
ting to charge upon defendant’s right to stand his ground in the case of a
nonfelonious assault, is reversible error.

3. Homicide §§ 19, 27b—

Testimony by defendant that he shot deceased does not support an
instruction that there was an admission that defendant killed deceased
with a deadly weapon,

Dzerexpant’s appeal from Sink, J., at March Term, 1947, of WirxEs.

Attorney-General McMullan and Assistant Attorneys-General Bruton,
Rhodes, and Moody for the State.

Trivette, Holshouser & Mitchell and T. R. Bryan, and Wm. H. Mc-
Elwee for defendant, appellant.

Seawerr, J. The defendant, Cling Minton, was tried on an indict-
ment charging him with the murder of Atwell Parsons, was convicted of
manslaughter and from a sentence of 12 to 15 years in State’s Prison
appealed to this Court, assigning some 80 items of error on the trial,
only a few of which it is found necessary to discuss.

The defendant’s place of business, where the shooting took place, in-
cluded a skating rink, a couple of slot machines and a beer counter.
The upstairs was used as a residence. The State’s evidence is briefly to
the effect that at the time of the killing everything was peaceful, and
suggests little or no motive for the shooting. Parsons, it was said, was
standing about six feet in front of Minton, the defendant, unarmed, with
his arms hanging down when defendant shot him in the belly. Ie died
of this wound shortly afterward in the hospital.

The defendant’s testimony, however, tended to show that it was after
12 o’clock and Mrs. Minton had asked all those in the store to leave so
that they might close up for the night because her baby was sick up-
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stairs. Defendant’s evidence also tends to show that the defendant made
a like request, and repeated it, which request was presently unheeded.

Claude Minton testified that he and Carroll Lowe entered the place
after June Ferguson, Atwell Parsons, Roland Walsh, Raymond Parsons,
Fred Bumgarner, and Johnony Land had already gotten there. Minton
told his assistant, Dock Parsons, to sell no more beer. Mrs. Minton came
back into the store room and said, “You all go ahead, we have got to
cloge up.” “Atwell Parsons, the deceased, spoke up and said, ‘By G ,
he was not going no place until he had another round of beers apiece.’”
Witness got up and motioned to the Lowe boy to go. “I started, got to
the end of the counter. Johnny Land run over and grabbed me and
commenced hitting me in the head . . . knocking me backwards, I was
walking backward to keep the licks off me. Roland Walsh, he run in,
said, ‘G- damn him, let me get hold of him.’” They were knocking
and dragging the witness Minton, had him on his knees when he heard
the shot fired. Of the defendant, witness stated: “He (meaning Min-
ton) told him to leave, told them twice that I know of.”

Carroll Lowe, who had accompanied Claude Minton to the place, testi-
fied that when Mrs. Minton spoke of the sick child, Cling Minton said,
“Boys, drink your beer, we have got to close up.” Claude got up and
~ started putting on his coat; walked by the stove and Johnny Land jumped
up and hit him, Roland Walsh joining in the fight. Atwell Parsons
came out of the booth by jumping over the top end ran at Cling Min-
ton,—*“Made a dive for him with hands extended.” He heard Atwell say,
“8. 0. B.” about the time he hit the floor and ran at Cling. He ran up
in about two feet of Minton while the latter was backing up. Minton
then shot Atwell. Atwell had run from the rear to the front, about 20
feet, toward Minton.

Mrs. Minton testified that when Claude Minton started to leave Johnny
Land sprang upon him, followed by Roland Walsh, and both were hitting
and dragging him, beating him almost down to his knees. Atwell Par-
sons sprang out of his booth, lunging toward Minton and saying, “G
damn you,” Minton went backing away and Parsons continued to
advance upon him, cursing him until Minton had got into the corner
when the pistol shot was fired.

The defendant testified, amongst other things that when the fight upon
Claude Minton got under way Atwell Parsons, the deceased, was coming
at him out of the booth and that he (Minton) backed up. Parsons said,
“You G—— damn s. o. b., I’ve got what it takes for you.” And when
he fired the shot the gun barrel was right up against Parsons. “My gun
was lying there at the cash register on the counter. I was backing up
into the corner of the counter and the wall.” “He had come out of the
booth ‘on his muscles,” bounced over the top of the table onto the front,
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and came rushing.” “I shot the deceased to keep him from killing me.”
The defendant testified that when he shot Parsons the latter was within
two feet of him,

In this situation the defendant contends that the trial judge com-
mitted two errors, both prejudicial to consideration by the jury of his
right of self-defense: The exclusion of recent uncommunicated threats
which, if submitted, would have strengthened his plea by giving an
objective corroboration of his peril, and his testimony relating thereto;
and failure to charge clearly the law of self-defense in the case of non-
felonious assault on a person in his own home or on his own premises.

The appellant contends that the outwardly crazy and motiveless occur-
rences of the fatal hour had a motivation which, if the excluded evidence
had been admitted, would have brought them into the perspective and
relation incident to reason and planning, however sinister the pattern.

The excluded evidence was substantially that Atwell Parsons, the
deceased, and Raymond Parsons, Roland Walsh, June Ferguson and
Johnny Land (compare this with the list of State witnesses), were just
outside the door of Cling Minton’s place. The witness Triplett heard
Atwell Parsons say, “Let’s go in and get Cling Minton and kill the G
damn s. 0. b.” In about “a minute” Atwell Parsons, Raymond Parsons,
Roland Walsh, June Ferguson, and Johnny Land all went in; and the
shooting occurred some time later.

Generally speaking, uncommunicated threats are not admissible in
homicide cases. See Stansbury, North Carolina Evidence, Sec. 162,
p. 342. But there are exceptions to the rule which must be considered in
the light of the facts of the particular case. Such exceptions occur
where the evidence has an explanatory bearing on the plea of self-defense.
The statement of the rule in 8. v. Baldwin, 155 N. C., 494, 495, 71 S. E,,
212, is as specific as the nature of the case admits, and omitting matter
not relevant to the present situationm, is applicable here: “It is now
generally recognized that in trials for homicide uncommunicated threats
are admissible . . . where they tend to throw light on the occurrence
and aid the jury to a correct interpretation of the same, and there is
testimony ultre sufficient to carry the case to the jury tending to show
that the killing may have been done from a principle of self-preserva-
tion,” citing Turpin’s case, 77 N. C., 473; S. v. Mclver, 125 N. C., 645,
34 S. E., 439; Hornigan & Thompson Self-defense, 927; Stokes’ case,
53 N. Y.; Holler v. State, Ind., 57; Cornelius v. Commonwealth, 54
Ky., 539.

Under the circumstances of this case the exclusion of the evidence was
€error.

In his charge to the jury on the matter of self-defense, His Honor,
amongst other things, instructed them: “One feloniously assaulted, how-
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ever, on his own premises may stand his ground and not retreat and may
order therefrom another for any reason he may deem necessary.” The
appellant excepts to this charge because in effect it instructs the jury
that although the defendant was in his own home he was under the duty
to retreat although the assault was not felonious; S. v. Roddey, 219
N. C, 532, 14 S. E. (24d), 526; S. v. Bryson, 200 N, C,, 50, 156 S. E,,
143. The instruction did not fully present defendant’s right of self-
defense when assaulted in his own home and must, therefore, be held
for error.

Also, basing his instructions upon the argument of counsel and the
testimony of the defendant as to the shooting, ths trial court assumed
that there was an admission as to the killing with a deadly weapon not-
withstanding the fact that it was merely a matter of evidence. S. v.
Ellison, 226 N. C., 628; 8. v. Baker, 222 N. C,, 428, 23 8. E. (2d), 340;
8. v. Anderson, 222 N. C., 148, 22 8. E. (2d), 271; 8. v. DeGraffenreid,
223 N. C,, 461, 27 S. E. (2d), 130; S. ©. Redman, 217 N. C,, 483, 8 8. E.
(2d), 623; S. v. Gregory, 203 N. C., 528, 166 S. E., 387.

The more recent case of Ellison, supra, deals particularly with this
matter and we think the charge is in violation of the principles there
set down,

For the errors indicated, the defendant is entitled to a new trial and it
is so ordered.

Error: New trial.

STATE v. H. E. REAVIS.

(Filed 8 October, 1947.)
1. Courts 8§ 3c, 11—

Where a Recorder’s Court and the Superior Court have concurrent
jurisdiction, the court first taking cognizance of the offense has jurisdic-
tion thereof to the exclusion of the other. G. 8., 7-34.

2. Intoxicating Liquor § 8—

The jurisdiction to declare forfeiture of a vehicle used in the transporta-
tion of intoxicating liquor is in the court which has jurisdiction of the
offense charged against the person operating the vehicle. G. S., 18-6.

3. Same—

Defendant was tried in the Recorder’s Court upon a warrant charging
the illegal transportation of intoxicating liquor. The State accepted a
plea of guilty of unlawful possession, and the judgment, after imposing a
suspended sentence, ordered that the vehicle used by defendant be returned
to him. No appeal was taken. Thereafter the sheriff filed a petition in
the Superior Court to confiscate the vehicle. Held: The Superior Court
was without jurisdiction of the petition and judgment of confiscation and
sale is reversed.
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AppPEAL by defendant from Sink, J., at March Term, 1947, of Davis.

Proceeding in Superior Court upon petition of sheriff of Davie County
for confiscation of an automobile of defendant for that intoxicating liquor
was found in it,—heard upon notice to show cause, G. S., 18-6.

From the record on this appeal, these appear to be the facts: Defend-
ant I. E. Reavis was tried in the Recorder’s Court of Cooleemece, Jerusa-
lem Township, Davie County, upon warrant charging the illegal trans-
portation of intoxicating liquors, and the following judgment was entered
upon the judgment docket of said court:

“The defendant enters a plea of guilty of unlawful possession of one
gallon non-tax-paid liquor. After hearing and considering evidence in
this case the State accepts this plea and the following judgment is ren-
dered: That the defendant be confined in the common jail of Davie
County for a period of six months and assigned to work on the roads . . .
This judgment suspended for a period of two years upon the following
conditions: First, that he not be guilty of violating any of the State
prohibition laws. Second, that he pay a fine of $300.00. Third, that he
pay the cost of this action. It is an order of this court that H. E. Reavis
retain a Buick automobile now held in storage by R. P. Foster, Sheriff.
This March 1, 1947. W. S. Gales, Judge of Recorder’s Court.”

No appeal was taken from this judgment. Under same date the
Recorder issued to the sheriff a written order, directing that he release
the car upon payment of cost of storage. The sheriff declined to obey
the order.

Thereafter, under date of 4 March, 1947, R. Paul Foster, as sheriff
of Davie County, filed a petition, under oath, to the Honorable H. Hoyle
Sink, Judge presiding and holding the courts of the 17th Judicial Dis-
triet of North Carolina, in which he set forth in pertinent part, briefly
stated : That on or about 15 February, 1947, he and his deputies seized
a 1940 model Buick automobile, driven by one Howell Reavis and trans-
porting one gallon of non-tax-paid liquor; that thereupon the automobile
was seized and Reavis was arrested for violating the prohibition laws;
that on 1 March, 1947, Reavis was tried in the Recorder’s Court of Jeru-
salem Township, Davie County, North Carolina, by Recorder W. S.
Gales, and on such trial Reavis entered a plea of guilty of violating the
prohibition laws; that Reavis bears reputation of dealing in liquor, and
for using said automobile for transporting liquor and for a taxi; and
that he, the sheriff, is now holding the said automobile and desires to
have the same confiscated and sold according to law:

Thereupon, the Judge aforesaid ordered that H. E. Reavis, the owner
of said automobile, be and appear before him on 17 March, 1947, in the
Superior Court of Davie County, and “show cause, if any he has, why the
aforementioned Buick automobile should not be condemned and confis-
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cated according to law”—which order was duly served. TUpon hearing
defendant, through his counsel, demurred ore tenus to the jurisdiction of
the Superior Court to hear and pass upon the question presented on the
petition for that it had been finally adjudicated in a court of competent
jurisdiction, the said Recorder’s Court, and the automobile released to
defendant, by order of that court, which order is pleaded as res judicata.

The Judge reserved his ruling and proceeded to hear oral testimony of
the Judge of the Recorder’s Court, offered by the State, as to what trans-
pired in the Recorder’s Court, and the circumstances under which the
judgment of record in that court was rendered. TUpon cross-examination
of the Judge of Recorder’s Court as such witness he testified that in the
plea of defendant an oral request was made in open court for the release
of the automobile—and that order of release was made a part of the judg-
ment entered in the book, and the judgment entered upon the records of
the Recorder’s Court, as hereinabove quoted, was read in evidence, as
was the written order to the sheriff to release the automobile, And in
the course of the testimony the Recorder testified that as he had no one
to help him, judgments were announced in open court, and that he wrote
up the minutes at night at home.

At the conclusion of the introduction of evidence, the Judge held, in
so far as the automobile referred to in the petition is concerned, briefly
stated: 1. That under the facts found and “under the statutes of North
Carolina, the law automatically confiscates said automobile.” 2. “That
regardless of the manner and form of the judgment or purported judg-
ment of the Recorder in an attempt to release said automobile to the
alleged owner Reavis, . . . the said Recorder was without jurisdiction
of the subject matter involved, to wit: The automobile, and that it was
a matter within the jurisdiction of the Superior Court, and, therefore,
any order or attempted order on the part of the Recorder was void.”

Thereupon, the Judge held that Reavis is not entitled to the possession
of the automobile, and ordered same advertised for sale and sold as pre-
scribed for vehicles seized in the transportation of illegal liquors, and
directed the sheriff of Davie County to proceed with the sale.

Defendant appeals therefrom to the Supreme Court and assigns error.

Attorney-General McMullan and Assistant Attorneys-General Bruton,
Rhodes, and Moody for the State.

Allen & Henderson and F. D. B. Harding for defendant, appellant.

WinsorNE, J. This is the pivotal question on this appeal: “Did the
Superior Court of Davie County have jurisdiction over the automobile
of defendant seized by the sheriff of that county in connection with a
violation of the prohibition law of wlich the Recorder’s Court for the
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District of Cooleemee had theretofore assumed jurisdiction.” The an-
swer is “No.”

The General Assembly of North Carolina in the Act, Public-Local
Laws 1911, Chapter 713, Section 5, creating the “Recorder’s Court for
the District of Cooleemee,” granted to that court “concurrent jurisdie-
tion with courts of justices of the peace in all eriminal offenses committed
within Jerusalem Township,” and “exclusive jurisdiction to bear and
determine all other criminal offenses committed within said township
below the grade of felony, as is now defined by law,”-—declaring “all
such offenses committed within said township . . . to be petty misde-
meanors.” It was provided, however, in said act, “that in all eriminal
offenses where said court has been given jurisdiction by the act, and no
prosecution has been commenced within six months from the commission
thereof, the Superior Court of Davie County may proceed to try the
same, as though this court did not exist.”

However, the General Assembly, by Chapter 299 of Public Laws 1919,
and subsequent amendments, and now G. S., 7-64, has provided that in
all cases in which by statute original jurisdiction of criminal actions has
been taken from the Superior Court and vested exclusively in courts of
inferior jurisdiction, such exclusive jurisdiction is divested, and jurisdic-
tion of such actions shall be concurrent and exercised by the court first
taking cognizance thereof, and that appeals from all judgments of such
inferior courts to the Superior Courts shall be as heretofore.

Applying the provisions of these statutes to the factual situation in
hand: The record shows that the offense charged against defendant
Reavis was committed “on or about the 15th day of February, 1947, and
defendant was arrested, and on 1 March, 1947, tried in the Recorder’s
Court for the Distriet of Cooleemee, and from the judgment rendered on
that date no appeal to Superior Court has been taken. Moreover, the
record fails to show that at any time has any indictment been had in
Superior Court of Davie County against defendant for the offense
charged. Hence, the Recorder’s Court, under the express provisions of
G. S., 7-64, having first taken cognizance of the offense, had jurisdiction
of it to the exclusion of the Superior Court.

Furthermore, the statute, G. S., 18-6, pertaining to the seizure of
vehicles engaged in illegal transportation of intoxicating liquors, provides
that “whenever intoxicating liquor transported or possessed illegally shall
be seized by an officer, he shall take possession of the vehicle and team or
automobile . . . and shall arrest any person in charge thereof”; and
that “such officer shall at once proceed against the person arrested under
the provisions of this article in any court of competent jurisdiction; but
the said vehicle or conveyance shall be returned to the owner upon
execution by him of a good and valid bond . .. which . . . shall be
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approved by the officer and shall be conditioned to return said property
to the custody of said officer on the day of trial to abide the judgment of
the court.” It is clear from these provisions that the vehicle is under the
jurisdietion of the court which has jurisdiction of the offense charged
against the person.

Hence, irrespective of any irregularity there may be in the proceedings
in the Recorder’s Court for the District of Cooleemee, and notwithstand-
ing the oral testimony in attack upon the written record of that court,
the Superior Court was without jurisdiction tc render the judgment
from which this appeal is taken,~—and the judgment is

Reversed.

STATE v. EUGENE WARREN axp ODELL BROWN.

(Filed 8 October, 1947.)
1. Larceny § 7—

In a prosecution for larceny and receiving, evidence that a defendant,
with another, was in the company of the prosecuting witness in a field
where the three drank liquor, that thereafter the prosecuting witness went
to sleep and that when he awoke a large sum of money which he had on
his person was gone, with further evidence that defendant’s shoe tracks
led from the place where prosecuting witness slept and that a sum of
money somewhat less than the amount the prosecuting witness had lost,
but in the same denominations, was found in defendant’s house and that
a paper which had been in the prosecuting witness’ billfold was found on
his premises, {8 held sufficient to overrule defendant’s motion to nonsuit.

2. Same-—

In a prosecution for larceny and receiving, evidence tending only to
show that a defendant was in the company of the prosecuting witness on
the night prior to the time the money was stolen, and that after defend-
ant had been jailed he wds told that all he would have to do to get out
of trouble would be to give the prosecuting witness so much money, to
which defendant replied “go get my daddy and B,” the prosecuting wit-
ness, is held insufficient to be submitted to the jury.

3. Criminal Law § 31le—
Testimony that when arrested defendant had shoes worn so as to make
a peculiar mark on the ground and that these shoes fitted the tracks at the
scene of the crime, is competent.

4, Criminal Law § 53e—

In the absence of a request, it is not error for the court to fail to define
circumstantial evidence and to instruct the jury how to evaluate such
evidence, the general charge as to the burden and quentum of proof re-
guired being without error.
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5. Same: Criminal Law § 52a—

The intensity of proof required of the State, whether relying on circum-
stantial or direct evidence, is to prove defendant’s guilt to a moral cer-
tainty or beyond a reasonable doubt, but when aptly requested to do so,
the court must charge that circumstantial evidence must produce in the
minds of the jurors a moral certainty of defendant’s guilt and exclude
every other reasonable hypothesis.

Arpear by defendants from Clement, J., at August Term, 1947, of
WiLkes.

Criminal prosecution tried upon indictment charging larceny and
receiving from the person.

The State offered evidence tending to show that on the evening of
15 July, 1946, Roby Broyhill had $1,700.00, twenty $50.00 bills, one
$100.00 bill, and thirty $20.00 bills, and a paper with some figures on it,
in a billfold in his pocket. He had been hauling beans to some point in
Tennessee and got home at 6:00 or 7:00 p.m. Later he went to a store
near the Town of North Wilkesboro. He left this store around 11:00
o’clock. He then went to Clarence Benton’s place. The defendants and
others were there. About an hour and a half later Broyhill started home.
He was overtaken by these defendants. Broyhill and the defendants
left the highway a distance of about 125 feet and all three of them took
a drink of liquor. They sat down and talked. Later they walked into a
cornfield some 500 feet from the highway where they sat down and all
three of them took another drink. Broyhill went to sleep. Next morn-
ing he discovered his money was gone. Brown’s shoe tracks were identi-
fied, leading from the place where Broyhill slept. Tracks made by three
or four different persons were also identified. Later $450.00 were found
in a cap hanging on the wall in Brown’s home. The money consisted of
seven $50.00 bills and five $20.00 bills. The paper that Broyhill had in
his billfold on the night of 15 July, 1946, was also found near Brown’s
spring. The money and paper were introduced in evidence.

The only evidence against the defendant Warren, other than his pres-
ence with Broyhill on the night of 15 July, 1946, is a conversation
between the witness Sprinkle and Warren following his arrest and incar-
ceration. Sprinkle testified that at the suggestion of Broyhill he went
to the jail and had the following conversation with Warren: “I told him
Broyhill said if he would find his money he would take up the papers.
Warren said: ‘Will you get him to take up the papers if I get the
money ¥ T said, ‘If you have got the money get it and you can get ont of
this trouble” He said ‘Get get my Daddy and Broyhill”” On cross-
examination Sprinkle testified that Broyhill named four different people
who might have his money. That he said he had taken his purse out in
Benton’s place. “It was all Broyhill’s idea for me to go in the jail and
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talk to Warren. He wanted me to go and see if I could get his money
back. The way I told him was if he wanted to get out of the trouble.
If he would give him so much money, he wounld take up the warrant.”
Verdict: Each defendant guilty as charged in the bill of indictment.
From the judgment imposed, the defendants appeal, assigning errors.

Attorney-General McMullan and Assistant Attorneys-General Bruton,
Rhodes, and Moody for the State.

Trivette, Holshouser & Mitchell for defendants.

Dexxy, J. The first assignment of error to be considered is based on
the exception to the refusal of his Honor to sustain the defendants’ motion
for judgment as of nonsuit. The ruling of the court below in this respect
as to the defendant Brown, will be upheld. However, we do not think
the evidence as disclosed by the record is sufficient to sustain a verdiet of
guilty as to the defendant Warren.

There is no evidence tending to establish the guilt of the defendant
Warren other than his presence with Broyhill and Brown on the night
of 15 July, 1946, unless the conversation which took place in the jail
between the witness Sprinkle and Warren may be interpreted as a confes-
sion of guilt. We do not think this conversation should be so construed.
This view is supported by Sprinkle’s testimony on cross-examination.
Sprinkle informed Warren that all he would have to do to get out of
trouble would be to give Broyhill so much money. It cannot be fairly
inferred as a confession of guilt when such a proposal was made for him
to reply “Go get my Daddy and Broyhill” The motion for judgment
as of nonsuit should have been allowed as to the defendant Warren.,

The defendant Brown assigns as error the admission of evidence tend-
ing to show that one of the shoes worn by him when he was arrested had
a sole worn down to the canvass, that the shoe made a peculiar mark on
the ground, and that this shoe fit perfectly into tracks found in the corn-
field where Broyhill slept on the night of 15 July, 1946. This evidence
was competent and the assignment of error cannot be sustained. S. .
Walker, 226 N. C., 458, 38 S. E. (2d), 5381; 8. v. Mays, 225 N, C., 486,
35 S. E. (2d), 494; S. v. McLeod, 198 N. C., 649, 152 S. E., 895.

This defendant also assigns as error the failure of the trial Judge to
define circumstantial evidence and to instruct the jury how to appraise
or evaluate such testimony. In the absence of a request to do so, the
failure of the court to instruet the jury regarding circumstantial evi-
dence, or as to what such evidence should show, will not be held for
reversible error, if the charge is correct in all other respects as to the
burden and measure of proof. §.wv. Shook, 224 N. C., 728, 32 S. E. (2d),
392. However, when the trial Judge does charge the jury regarding




N.C.] FALL TERM, 1947. 25

SPARKS v. WILLIS.

circumstantial evidence no set formula is required, but an instruction
substantially as given in 8. v. Stiwinter, 211 N. C., 278, 189 S. E., 868,
and approved in 8. v. Miller, 220 N. C., 660, 18 S. E. (2d), 143, is
required. There the Court said: “When the State relies upon circum-
stantial evidence for a conviction, the circumstances and evidence must
be such as to produce in the mind of the jurors a moral certainty of the
defendant’s guilt, and exclude any other reasonable hypothesis. . . . See,
also, §. v. Madden, 212 N. C., 56, 192 8. E., 859, where Barnhill, J.,
fully discusses the subject. See, also, 23 C. J., 149, 150, 153.”

Tt makes no difference whether the State is relying on ecircumstantial
or direct evidence, or both, the evidence must produce in the mind of the
jurors a moral certainty of the defendant’s guilt, otherwise the State has
not proven his guilt beyond a reasonable doubt.

The charge of his Honor in the trial below is free from prejudicial
€rror.

‘We have examined the other assignments of error and they are without
merit.

We find no error in the trial below as to the defendant Odell Brown.

The judgment as to Eugene Warren is reversed.

On Brown’s appeal—No error.

On Warren’s appeal—Reversed.

STEVE SPARKS, ADMINISTRATOR OF THE ESTATE oF JIMMIE RAY
BUCHANAN, v. BROWN WILLIS.

(Filed 8 October, 1947.)
1. Trial § 22¢—

When the entire evidence, giving plaintiff the benefit of every reasonable
intendment and every reasonable inference therefrom, is sufficient to be
submitted to the jury, the fact that the testimony of some of plaintiff’s
witnesses, standing alone, would seem to negate plaintiff’s cause of action,
does not justify nonsuit.

2. Automobiles § 18h (2)—Whether driver failed to keep proper lookout
and control of car in vicinity of child held for jury.

The evidence tended to show that a child six years old ran into the
street from defendant’s right, that defendant applied the brakes of his
truck 60 feet before the collision, turned his truck which had been travel-
ing on its right side of the highway, to the left, and that the back wheels
of the truck crushed the child some four or five feet from the driver’s left
of the highway. After the collision, the truck continued across the ditch
on’its left side of the highway and plowed through a hedge for a distance
of 36 feet before coming to rest. There was evidence that the accident
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occurred in a business or residential district, that the day was clear and
that the driver did not sound his horn. G. 8., 20-174 (e). Plaintiff’s evi-
dence did not show that the child ran into the street from concealment.
Hceld: The granting of defendant’s motion to nonsuit was error,

3. Automobiles § 17—

The driver of a motor vehicle who sees, or by the exercise of due care
should see, a child on or near the traveled portion of a street, is under
duty to use proper care in respect to the speed a:ad control of his vehicle
and maintain a vigilant lookout and give timely “varning to avoid injury,
recognizing the likelihood of the child’s running into the street in obedi-
ence to childish impulse.

4. Automobiles § 8j—

The rule that a driver confronted with a sudden emergency is not held
to the same degree of care as in ordinary circumstances but only to that
degree of care which an ordinarily prudent person would use under similar
circumstances, is not available to one who by his own negligence has
brought about or contributed to the emergency.

Arresr by plaintiff from Clement, J., at July Term, 1947, of
MitcHeLL, Reversed.

This was an action to recover damages for the wrongful death of
plaintiff’s intestate, alleged to have been caused by the negligence of the
defendant in the operation of a motor truck. At the close of plaintiff's
evidence, the defendant’s motion for judgment of nonsuit was allowed,
and from judgment dismissing the action plaintiff appealed.

Proctor & Dameron, W. C. Berry, and McBee & McBee for plaintiff,
appellant.

Williams, Cocke & Williams for defendant, appellee.

Dgpvix, J.  The only question presented by this appeal is whether the
plaintiff has offered sufficient evidence of actionable negligence on the
part of the defendant to carry the case to the jury.

The plaintiff’s intestate, & child six years of age, was crushed to death
under the rear wheels of a heavily loaded motor truck driven by the
defendant. The fatal accident occurred on a street within the corporate
limits of the Town of Spruce Pine. The street was paved, 18 feet wide,
and extended in an east and west direction. The truck was proceeding
east, and the child came from the south side of the street and was run-
ning diagonally north across the street when he came in contact with the
truck. His body after he was run over lay four or five feet from the
north side of the street. The tire marks on the psvement indicated the
brakes on the truck were applied at a point 60 feet west of the place of
collision; that the truck then ran sharply to its left, and after striking
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the child, continued on across the ditch on the north side of the street,
and plowed through a hedge for a distance of 36 feet before coming to
rest. There was evidence that the truck before the accident was on its
right side of the street, and traveling at a speed 25 to 30 miles per hour,
upgrade, on a dry pavement, and that the day was clear. There was
some evidence that the place where the accident occurred was within a
business distriet, as defined by G. S., 20-38 (a), or at least within a resi-
dential distriet, G. S., 20-38 (w) 1. Under the statute then in force
(1946) speed of a motor vehicle in excess of 20 miles per hour in a
business distriet, or 25 miles per hour in a residential distriet would
constitute prima facie evidence that the speed was unreasonable and
unlawful. G. S., 20-141.

The evidence was that the child came from the south side of the street,
probably from a garage, and was running across the street, apparently
unconscious of the approach of the truck. Omne of the two witnesses who
saw the child before he was killed observed him about the middle of the
street, and the other saw him one-third of the way aeross, and both said
that as the truck cut to its left the child ran into the truck and fell under
the rear wheels. There was evidence that the horn was not sounded.

Though there were several automobiles parked on the south side of
the street, they appear to have been parked off the street and west of the
garage, nor did it appear from plaintiff’s evidence that the child ran
from behind either of these automobiles, or was concealed by them. Con-
tributory negligence was not pleaded.

The plaintiff contends this testimony afforded some evidence of negli-
gence on the part of the defendant in that he failed to keep proper look-
out in traveling a public street, and drove his truck at an unreasonable
speed, not only as shown by the testimony of the witnesses, but also as
indicated by the momentum of the truck after the brakes were applied.
He contends that the reasonable inference should be drawn from the
testimony offered that the defendant saw the child on the street appar-
ently oblivious of the approach of the truck, or in the exercise of due
care should have seen him, in time to have taken measures to avoid the
injury by slowing down and sounding his horn, as required by G. S,
20-174 (e), and that instead he turned his truck to the left across the
street in the very direction in which the child was running.

While there was evidence from witnesses offered by plaintiff which,
standing alone, would seem to exculpate the defendant from the imputa-
tion of negligence, and all the circumstances are not clear, yet considering
the entire evidence under the rule that plaintiff is entitled on the motion
to nonsuit “to every reasonable intendment and every reasonable infer-
ence therefrom” in his favor (Moore v. Powell, 205 N. C,, 636, 172 S. E.,
188), we reach the conclusion that there is here sufficient evidence to
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withstand the defendant’s motion and to entitle the plaintiff to have his
case submitted to the jury.

It has been frequently declared by this Court to be the duty of one
driving a motor vehicle on a public street who sees, or by the exercise of
due care should see, a child on the traveled portion of the street or appar-
ently intending to cross, to use proper care with respect to speed and
control of his vehicle, the maintenance of vigilant lookout and the giving
of timely warning, to avoid injury, recognizing the likelihood of the
child’s running across the street in obedience to childish impulses and
without circumspection. Yokeley v. Kearns, 223 N. C,, 196, 25 S. E.
(2d), 602; Smuth v. Miller, 209 N. C., 170, 86 S, E., 10386; S. v. Gray,
180 N. C,, 697 (710), 104 S. E., 647,

True, the evidence would indicate that the defendant was confronted
with a sudden emergency, and the general rule is that one confronted
with a sudden emergency is not held by the law to the same degree of care
as in ordinary circumstances, but only to that degree of care which an
ordinarily prudent person would use under similar circumstances. Hoke
v. Greyhound Corp., 227 N. C,, 412, 42 S. E. (2d), 598. “The standard
of conduct required in an emergency as elsewhere is that of the prudent
man.” Ingle v. Cassady, 208 N. C., 497, 181 8. E., 562. “But,” said
Justice Winborne in Hoke v. Greyhound Corp., supra, “the principle is
not available to one who by his own negligence has brought about or con-
tributed to the emergency.”

There was error in allowing defendant’s motion for nonsuit, and the
judgment dismissing the action is

Reversed.

STATE v. JOHN HORACE CORRELL.
(Filed 8 October, 1947.)

1. Homicide § 27f—Instruction held error in failing to charge upon defend-
ant’s evidence that he had abandoned fight and so notified adversary.

The State’s evidence tended to show an altercation between defendant
and deceased at deceased’s place of business, that defendant struck de-
ceased, whereupon deceased ordered defendant out of his place, and that
defendant declined to leave, and both men obtained pistols. Defendant's
evidence tended to show that after deceased procured his pistol defendant
insisted no offense was intended, that both he and his companion assured
deceased they would leave and were in the act of doing so when deceased
advanced in an angry manner declaring his intention to shoot to kill, and
that thereupon defendant shot deceased. An instruction stating the gen-
eral principle of withdrawal and the State’s contention that defendant was
at fault and was the aggressor up to the time of the slaying, without
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submitting defendant’s contentien that his evidence tended to show that
he had in good faith abandoned the quarrel and so notified his adversary,
is held reversible error.

2. Criminal Law § 53k—

Where the court gives the State’s contentions on a particular aspect of
the case it is reversible error for the court to fail to give defendant’s con-
tentions arising upon his evidence upon the same aspect.

Appear by defendant from Sink, J., at March Term, 1947, of WiLxEs.

Criminal prosecution on indictment charging the defendant with the
murder of one Charles Baker.

When the case was called for trial, the solicitor announced that he
would not prosecute on the capital charge, but would ask for a verdict of
murder in the second degree, or manslaughter, as the evidence might
disclose. The defendant entered a plea of not guilty.

There is evidence tending to show that on the evening of 27 December,
1946, the defendant in company with one Faye Fields drove from Cald-
well County in his brother’s automobile to a night club in Wilkes County.
This night club, known as 40 & 8 Club, was operated by Charles Baker
and his brother. After having dinner and several drinks, the defendant
and his companion started home, but discovered that the automobile in
which they were traveling had a run-down battery. Charles Baker and
a colored boy, Thomas Graham, undertook to push the car with Baker’s
pickup truck, but soon discovered the car would not run under its own
power. All four of them then returned to the night club. Additional
drinks were suggested ; Baker and Correll, who were quite good friends,
engaged in a game of high dice, beginning at $5 and winding up at $80
a shot. They fell to quarreling over the game, hot words ensued, and the
evidence is in sharp conflict as to what transpired thereafter. Appar-
ently each thought the other had taken too many drinks.

The State’s evidence tends to show that Correll struck Baker in the
face; whereupon Baker ordered him out of his place, but Correll de-
clined to leave. Both men obtained guns or pistols. Correll fired the
one and only shot, which proved to be fatal.

The defendant’s evidence tends to show that both Correll and his com-~
panion, Faye Fields, remonstrated with Baker when he got his pistol,
insisted that no offense was intended, and that Correll was not angry
with him. They assured him they would leave and were in the act of
doing so (Correll had just “finished putting Miss Fields’ coat on”), when
Baker advanced in an angry manner, declared his intention to shoot to
kill, aimed at Correll and was trying to get Faye Fields from between
them when Correll says he “throwed up his hand, shut his eyes, and
pulled the trigger.” Baker was hit in the forehead and died almost
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instantly. Correll says, “I fired that shot because I was afraid—abso-
lutely afraid he was going to kill me.”

Verdict: Guilty of manslaughter.

Judgment: Imprisonment in the State’s Prison for not less than 3
nor more than 7 years.

Defendant appeals, assigning errors.

Attorney-General McMullan and Assistant Attorneys-General Bruton,
Rhodes, and Moody for the State.

Fate Beal and Jones, Bowers & Pritchard for defendant.

Sracy, C. J. The case turns on the adequacy and correctness of the
following instruction to the jury: “If the jury shall find beyond a reason-
able doubt that Charles Baker came to his death as a result of a pistol
shot fired by the defendant, Johnny Correll, it is necessary, in order for
the prisoner to show self-defense, the killing with a deadly weapon being
proven beyond a reasonable doubt, or admitted by him, he must show
absence of fault on his part, and that the killing was done while he was
under actual fear or had reasonable grounds to fear that his life was
in danger, or that he was in danger of great bodily harm, and that it was
necessary, or that it reasonably appeared to him to be necessary, to kill
his assailant to save his own life, or to protect himself from great
bodily harm.” _

Immediately following this instruction, the court continued: “The
State of North Carolina contends and insists under all the faets in this
case that the defendant, Johnny Correll, was not without fault himself,
but on the contrary was the aggressor and was so up until the time of the
slaying of Charles Baker.” At no time did the court submit to the jury
for its consideration, the evidence of the defendant tending to show that
he had in good faith abandoned the quarrel and had so notified his
assailant, albeit the general principle of withdrawal was called to their
attention.

The objection to the above instruction is, that it sook from the defend-
ant his perfect right of self-defense and overlooked the evidence which
notified Baker that the defendant had in good faith quit the quarrel and
was preparing to leave the club with his companion. 26 Am. Jur., 248.
In this respect, the defendant says the charge contains an “aching void”
as to his right to protect himself under the circumstances as they ap-
peared to him at the time. 8. v. Pollard, 168 N. C., 116, 83 S. E., 167.
We are constrained to hold the exception well taken in the light of the
pertinent decisions heretofore rendered in this jurisdiction. S. v. Gar-
land, 138 N. C., 675, 50 8. E., 853; 8. v. Baldwin, 184 N. C,, 789, 114
S. E, 837; 8. v. Crisp, 170 N. C,, 785, 87 S. E., 511 (discusses differ-
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ence between perfect and imperfect right of self-defense) ; S. v. Kennedy,
169 N. C., 326, 85 S. E., 42.

Speaking directly to the question here under consideration, Hoke, J.,
in delivering the opinion of the Court in the last cited case, dealt with
the matter in the following manner: “It may be well to note that the
term ‘quitting the combat,” within the meaning of these decisions, does
not always and necessarily require that a defendant should physically
withdraw therefrom. If the counter attack is of such a character that
he cannot do this consistently with safety of life or limb, such a course
is not required; but before the right of perfect self-defense can be re-
stored to one who has wrongfully brought on a difficulty, and particularly
where he has done so by committing a battery, he is required to abandon
the combat in good faith and signify this in some way to his adversary.
The principle here and the basic reason for it is very well stated in case
of Stoffer v. The State, 15 Ohio St., 47: ‘There is every reason for say-
ing that the conduct of the accused relied upon to sustain such a defense
must have been so marked in the matter of time, place, and circumstance
as not only to clearly evince the withdrawal of the aceused in good faith
from the combat, but also as fairly to advise his adversary that his
danger has passed and to make his conduct thereafter the pursuit of
vengeance rather than measure taken to repel the original assault.””

There is evidence on the present record which called for the application
of this principle. The failure to make such application, in the light of
the instruction given, constitutes error which entitles the defendant to
another hearing. G. S., 1-180. Having given the State’s contention
that the defendant was the aggressor “up until the time of the slaying,”
it was but meet that the contrary contention of the defendant should
have been given. And so the law is written. Messick v. Hickory, 211
N. C, 531, 191 8. E., 43. “When the judge assumes to charge, and
correctly charges the law upon one phase of the evidence, the charge is
incomplete unless embracing the law as applicable to the respective con-
tentions of each party.” Second Headnote, Jarrett v. Trunk Co., 144
N. C., 299, 56 8. E., 937. In this respect, the case of S. v. Fairley, 227
N. C., 134, 41 S. E. (2d), 88, appears to be directly in point, and would
seem to be controlling here.

For the deficiency in the charge, as indicated, a new trial will be
awarded.

New trial.
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W. E. DAVIS v. COCA-COLA BOTTLING COMPANY OF ASHEVILLE.
(Filed 8 October, 1947.)
1. Foods § 60—

The doctrine of res ipsa loquitur does not apply to the bursting of a
bottle of Coca-Cola, and standing alone, it is insufficient to make out a case
of actionable negligence.

2. Same—

Evidence that plaintiff was injured by the internal explosion or bursting
of a bottle of Coca-Cola and that other bottles prepared by the same manu-
facturer within a reasonable proximity in time had in like manner unac-
countably exploded, is held sufficient to make out a case of actionable
negligence.

8. Foods § 6b: Evidence § 26—

In an action to recover for injury sustained from the internal explosion
of a bottle of Coca-Cola, evidence that other bottles prepared by defendant
under substantially similar conditions had exploded, is competent when
accompanied by proof of substantially similar circumstances and reason-
able proximity in time.

BARNHILL, J., dissenting.

ArreaL by defendant from Pless, J., at May Term, 1947, of HeNDER-
soN. No error.

This was an action to recover damages for an injury to plaintiff’s
hand caused by the bursting of two bottles of Coca-Cola sold to him by
the defendant.

The plaintiff testified that at the time of his injury he was proprietor
of a restaurant in Hendersonville, and regularly during the summer of
1944 purchased from the defendant bottled Coca-Cola, delivered from its
plant in cases of 24 bottles, to be sold customers in his place of business.
About 14 August, 1944, in removing some of these bottles from a case
to be placed in a large icebox or cooler he picked up two bottles in his
right hand, and as he was putting them in the cooler, both bottles sud-
denly burst or exploded, the glass cutting his hand and wrist and causing
serious injury. The two bottles had not touched anything before they
burst, and seemed to “burst all to pieces.” The cases of Coca-Cola when
delivered were first placed by defendant’s driver in an adjoining room,
whence they were removed to the front room and bottles taken therefrom
and put in the icebox. On this occasion four or five cases had been stacked
up by defendant’s driver, and the plaintiff removed the two cases on top
and was putting the bottles from them in the icebox when the explosion
occurred. ‘
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Another witness testified that he worked in plaintiff’s restaurant dur-
ing the summer of 1944, and observed that several of these Coca-Cola
bottles purchased from defendant burst; that on one occasion as he was
putting bottles of Coca-Cola from a case into the icebox, and had raised
up and turned, a bottle burst. He testified he handled the bottles care-
fully, taking up one or two at a time, and laying them in the icebox.
Three or four exploded during that summer in similar manner.

Another witness testified he was employed by plaintiff in his restaurant
at the time; that three or four days after plaintiff was injured witness
placed a number of bottles of Coca-Cola in the icebox and shortly there-
after heard an explosion and found a bottle had burst. The broken
bottle was lying on the top of the other bottles.

It was admitted that defendant was engaged in the manufacture, bot-
tling and sale of Coca-Cola “at all times mentioned herein,” and, accord-
ing to defendant’s witness, with the same machinery and in same manner,
particularly “between May 1st and August 30th, 1944.”

Defendant’s evidence tended to show that the bottles were of uniform
size and shape, and were carefully inspected before filling; that the bot-
tling operation was carried on by defendant in a careful manner and with
approved machinery and in accord with the best methods; that the carbo-
nated water was infused by machinery to the regulated pressure of 48
pounds to the square inch; that it would require from 440 to 700 pounds
pressure to cause an internal explosion in a Coca-Cola bottle; and that
the description of the breaking and its effect on the bottle (caps and
bottoms intact) as testified, would indicate the breaking of the bottles
was due to some other or outside cause and not to defective bottles or
overcharge.

On issues submitted to the jury there was verdict that plaintiff was
injured by the negligence of the defendant, and that he had suffered dam-
age in the sum of $500. From judgment on the verdict, defendant
appealed.

Monroe M. Redden and J. E. Shipman for plaintiff, appellee.
Williams, Cocke & Williams for defendant, appellant.

Devin, J. Plaintiff’s action for damages for the injury caused by the
bursting of bottles containing Coca-Cola which had been bottled and sold
by the defendant was based on allegations of negligence, and defendant’s
appeal presents only the question whether sufficient evidence of negli-
gence on the part of the 