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CITATION OF REPORrS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all  the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C.. a s  follows: 

1 aud 2 Martin, 
}..............as 1 N. C. 

1 Haywood ............................ " 2 " 

2 " ............................ " 3 " 

1 and 2 Car. Law Re- 
pository & x. C. Term }"' '' '' . 

1 Murghey ............................ " 5 " 

2 ............................ " 6 " 

3 " ............................ " i " 

1 Hawks .............................. . . "  8 " 
" ................................ " 9 " 

Y " ................................ " 10 " 
1 " ................................ " 11 " 

1 Ikvereum T,aw .................... " 12 " 

2 " " .................... " 13  " 

3 " " .................... " 14 " 

4 " " .................... " 16 " 

1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 

1 Ikv .  & Rnt. Law ................ " 18 " 

2 " ' ................ " 19 " 

8 & 4 "  ' ................ " 20 " 

1 Dev. b Rat. Eq ................... " 21 " 

9 4 '  " .................. " 22 " 

1 Iredell 1.aw ........................ " 23 " 

2 " " ........................ " 24 " 

9 Iredell Law ...................... a s  31 N. C. 
10 " ....................... " 32 " 

11 " " ...................... " 33 " 

12 " " ....................... 34 " 

2 1 6  " ...................... " 37 " 

3 " " ...................... " 38 " 
4  " " ...................... " 39 " 

5 " " ...................... " 40 " 

6 " " ...................... " 4l " - 6' " ...................... " 42 " 

8 " " ...................... " 43 " 

Busbee Law .......................... " 44 " 

' Eq. .......................... " 46 " 
1 Jones I,aw ........................ " 46 " 
L' " '6 ........................ ' I  47 " 

'4  6' ...................... " 48 " 
4  " 6' ........................ " 49 " 
5 '6 4' ....................... " 50 " 
0 " "  . ....................... " 61 '* .; '4  '6 ....................... " 62 " 

8 " "  ....................... 63 " 

1 " Eq ........................ " 5 4 "  
2 " " ....................... " 56 " 

3 4' 'I ........................ " 56 " 

4 6' 6 '  ........................ " 67 " 

5 6' " ........................ " 58 " 

8 " ' I  ........................ " 69 " 

1 and 1 Winston ................... " 60 " 
Phillips 1 . a ~  ........................ " 61 " 

' Eq. ........................ " 62 " 

W In  quoting from the reprinted Reports, counsel will cite always the 
marginal (i. e., the original) paging, except 20 N. C., which is repaged through- 
out, without marginal paging. 

The opinions published in the flrst six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to  1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for  the flrst fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are  published in the 
volumes from the 63d to the 79th, both inclusive. :From the 80th to the 
lOlst volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinlons of the Court, con- 
sisting of five members, from 1889 to 1 July. 1937. rire published in volumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seven members. 



JUSTICES 

OF THE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1947-SPRING TERM, 1948. 

CHIEF JUSTICE : 

WALTER P. STACY. 

ABBOCIATE JUSTICE8 : 

WILLIAM A. DEVIN, A. A. F. SEAWELL, 
M. V. BARNHILL, EMERY B. DENNY, 
J. WALLACE WINBORNE, S. J. ERVIN, JR.* 

ATTOBNEY-QENEBAL : 

HARRY McMULLAN. 

ABBIBTART ATTOBIPEYBQENEBAL : 

T. W. BRUTON, 
H. J. RHODES, 
RALPH MOODY, 
JAMES E. TUCKER, 
PEYTON B. BBBOTT. 

BUPBEME COWT BEPOBTEB : 

JOHN M. STRONG. 

CLERK OF THE BUPBEME COWT : 

ADRIAN J. NEWTON. 

MABBHAL AND LIBBABIAIP : 

DILLARD S. GARDNER. 

*Appointed 3 February, 1948, to succeed Michael Schenck. resigned. 
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J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERS DIVISIOS 

S a m e  District Address 
(~'IIESTER MORRIS .......................................... Firs t  ............................ C ~ r r i t u ~ l i .  

................................. WALTEX J .  COTE ... 
R. HUXT PARKER .......................................... Third  ............................... Ro:~noke Rapids. 
CLAWSOK I.. WILLIAMS ............................... Fourth .............................. Sanford. 
J .  PAUL FBIZZEI.LE ........................................ i f  ................................. n o  Hill. 
HENRY L. STEVESS. JR ................................ Sixth ................................ \V:lrs:~rv. 
W. C.  HARRIS ............................................... Seventh .......................... Ilnleigh. 
JOIIS J .  I~CRSEY ............... .. ....................... Eight1  ............................ W i l n ~ i u g i o ~ ~ .  
Q .  Ii. S I~ IOCI<S .  J R  ...................................... Xinth ................................ Fnyetteville. 
ILO CARR .................. .. ...... .... .................. Tenth ............................... , I i ~ ~ r l i ~ ~ ~ t o r ~ .  

SPECIAL JUDGES 

R. H. S. BGRGWYX .............................................................................. Woodl:tnd. 
LTTHER HA~IILTOX .............................................................................. Iforehead City. 
P A U L  I%. E n ~ r ~ x n s o i s  ...... .. ............................................................... Goldst~oro 

WESTERS DIVISIOS 

JOI IX H. CLEMENT ........................................ Eleventh ....................... \Vitistotl-Sal~~~li, 
H. HOYLE SINK ........................................... Twelfth ........................ Greenst)oro. 
F. DONALD PHILLIPS' Thir teenth  . . . . . . . . . . . . .  Rocliit~gh:~ni. 
WILLIAM H. BOBBITT .................... ............. Fourteenth ................... Charlotte. 
FRANK 31. ARJISTROXG ................................ Fifteenth ...................... Troy. 
WILSON WARLICK ......................................... Sixteenth ..................... Newton. 
J. A. R o u s s ~ a u  ..................................... Seventeenth ................. North Wilkesboro. 
J. WILL PLESS, JR ........................................ Eighteenth ................. Marion. 
ZER IT. SETTLES .............................. J e t e  .................. hsheville. 
DAN K. h f o o ~ ~ 2  ............ .... ........................ Twentieth ................... Wnynesville. 
ALLEN H. GWYK ............................. .... -t ................ Reidsville. 

SPECIAL JUDGES 

GEORQE B. PATTON ................................................................................ ..BTrank1in 
CHARLES 1,. COQGIN ................................................................................. Salisbury 
GEORGE A. SHUFORD ............... ... ......................................................... Asheville 

EMERGENCT JUDGES 

HESRY A. GRADT .............................................................................. e v  Bern. 
G. V. COWPER ............................. ... ......................................................... Kinrton. 
MICHAEL SCHENCK .............................................................................. Hpndersonville. 
FELIX E. ALLEY, SB. ............................................................................. Wt~ynesville. 

'Aypointed 10 November, 1947.  to succeed William G. Pittman, realgned. 
ZAppointed 10 February, to succeed Felix E. Alley. Sr., resigne3. 
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SOLICITORS 

EASTERN DIVISION 

Name District Address 
.......................... J ~ I I N  W. GRAHAM ...................... ............. First  .......E2de11to1 1. 

............ .............. .................................. GEORGE If. FOUNTAIX Second .. Tarboro. 
................................ ERXEST R. TYLER ...................................... Third Rosobel. 

I\?. JACIC HOOKS ......................................... Fourth ............................. Ken1.r. 
............... .......... IT. J .  Irr.rv~)rl ............... ... ......................... Fifth .. Greenville. 

J .  A n s m  BARKER Sixth ................ .. .......... Roseboro. 
WILLIAM T. BICKETT .............................. -11. 

.............................. CLIFTON L. MOOBE ............................. .... Eighth Burgaw. 
F. E R ~ I .  C'ARLTI.E ............. .. ............ ..... Xinth ................................ Lumberton. 
\\'lr.r.ra.\~ 11. M r : ~ u o c ~ i  ....... ... ................. e n  ........................ Durham. 

WESTERN DIVISIOS 

\ V A I ; ~ ~ X  E, .JOIINSTON. J x .  ...................... Eleventh ........... .. ........... Willston-Salem. 
C'IIART.~:~ '11. IIAGAN. JR. ........................... T ~ w l f t h  ........................... Greensboro. 

............. ......... 31. G. 1 i o ~ ~ 1 - I T  .. U. 
BASIL I.. WHITENER F o u r t e e n t h  ...................... Gastolia. 
.Toas I<. . \ I c I , ' ~ t . c ; ~ ~ r n '  .............................. I*7iftpe!~th ......................... Statesville. 
.Taar~s  C'. F . 4 ~ 1 1 1 3 ~  ...................... .. ........ Sisteent l~ ........ .. ............ Lenoir. 
.ivar.os E. HALI ........................................... Seventeenth ................. Padkinville. 
C. 0. HIIJISGS ............................................... i e n  .................. Forest City. 
\V. K .  JIcT.P:AN ............................................ Xineteenth ....................... isheville. 
T I I A ~ I I K ~ ; ~  1). N ~ v s o s ,  J R . ~  ....................... Twentieth ..................... 23rys01 city.  
11. J. Scan ................................................ TW~II~J--f i rs t  ................... Daabury. 

'Appointed 2s February, 1948,  to succeed D. M. Clark, deceased. 
W~ppointed 5 hlarch, 1 9 4 8 ,  to succeed Baxter C. Jones, deceased, who was  appointed 

10 February, 1 9 4 8 .  to succeed Dan I(. Moore, resigned. Mr. Moore succeeded John M. 
Queen, 1 January,  1114i. 



SUPERIOR COURTS, SPRING TERM, 1948 

The numerals ?n parentheses following the date 01' a term indicate the 
number of weeks during which the term may be held. 

THIS C A L E N D A R  IS U N O F F I C I A L  

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 
Judge Bone 

Beaufor t - Jan .  12. ( 2 ) ;  F e b .  1 6 t  (2):  
M a r .  16' ( A ) ;  Apr .  S t ;  M a y  3 t  ( 2 ) ;  J u n e  
21. 

Camden-Mar. 8. 
Chowan-Mar. 29; Apr .  26t. 
Curri tuck-Mar.  1. 
Dare-May 24. 
Gates-Mar. 22. 
Hyde-May 17. 
Pasquo tank-Jan .  S t ;  Feb .  S t ;  

( A ) ;  Mar.  1 5 t :  M a y  S t  ( A )  ( 2 ) ;  
J u n e  7 t  (2). 

Perpulmans-Jan.  1 2 t  ( A )  ; A p r  
Tyrrell-Feb. 2 t ;  Apr .  19. 

SECOND JUDICIAL DIBIrBICT 
Jndge Parker 

E d g e c o r n b e J a n .  1 9 ;  Mar .  1 ;  Mar .  Z9t 
( 2 ) ;  M a y  a1  (a ) .  

Martln-Mar. 16  (2 ) :  Apr .  1 2 t  (A) (2 ) ;  
J u n e  1 4 .  - . - .. 

Nash-Jan.  26; Feb .  167 ( 2 ) ;  Mar.  8; 
A p r  197 ( 2 ) ;  M a y  24. 

Wash ing ton-Jan .  6 (2 )  ; A p r .  12t .  
Wileon-Feb. 27; Feb.  9'; M a y  10.; M a y  

1 7 t ;  J u n e  2 l t .  

THIRD JUDICIAL DISTRICT 
Judge WLllisms 

B e r t i e F e b .  9 ( 2 ) ;  M a y  3 ( 2 ) .  
Halifax-Jan 26 ( 2 ) ;  Mar .  1 6 t  ( 2 ) :  Apr. 

26 ;  M a y  31 t  (2 ) .  
Hertford-Feb.  23;  Apr .  12 (2) .  
Nor thampton-Mar .  29,  (2 ) .  
V a n c e - J a n .  5.; Mar.  1'; Mar .  8 t ;  J u n e  

14'; J u n e  21t .  
War ren-Jan .  12.; J a n .  1 s t ;  M a y  17.; 

M a y  24t. 

FOURTH JUDICIAL DISTRICT 
Judge Frizzdie 

Chatham-Jan .  1 2 ;  Mar.  I t ;  Mar.  1 6 t ;  
M a y  10. 

Harne t t - Jan .  5.; Feb .  2 t  ( 2 ) ;  Mar.  16. 
( A ) ;  M a r .  29 t  ( A )  ( 2 ) :  M a y  3 t ;  M a y  17.; 
J u n e  7 t  ( 2 ) .  

Johns ton-Jan .  6 t  ( 2 ) ;  Feb .  9 ( A ) :  
1 6 t  ( 2 ) ;  Mar.  1 ( A ) ;  Mar.  8 ;  Apr .  12 
A p r .  1 s t  ( 2 ) ;  J u n e  21'. 

Lee-Jan. 26 t  ( A )  ( 2 ) ;  M a r .  22.: 
2 9 t ;  J u n e  147 ( A ) .  

Wayne-Jan.  1 9 ;  J a n .  2 6 t ;  Feb .  27 
M a r .  I t  ( A )  ( 2 ) ;  Apr.  6 ;  Apr .  1 2 t ;  
1 9 t  ( A ) :  M a y  24; M a y  9 1 t ;  J u n e  I t  ( A  

Feb .  
( A )  ; 

M a r .  

( A )  ; 
Apr .  
J. 

FIFTH JUDICIAL DISTRICT 
Judge Stevens 

Car te re t - June  7 (2) .  
Craven--Jan. 5.; Apr .  267 ( 2 )  ; Feb .  9; 

Apr .  6 ;  M a y  l o t ;  M a y  31.. 

peb. 2: ( 2 ) ;  J u n e  21. 

SIXTH JU:DICIAL DI8TRICT 
Juaage Eiarris 

Duplin-Jan. 6'. ( 2 ) ;  J a n .  26.; Mar .  8 t  
( 2 ) ;  Apr .  5 t  (2) .  

Lenoir-Jan. 19.; Feb .  1 6 t  ( 2 ) ;  Apr .  19 ;  
M a y  1 0 t  ( 2 ) ;  Juna, 7 t  ( 2 ) ;  June  81.. 

Onslow-Mar. 1 ;  M a y  24 (2) .  
Sampson-Feb. 2 (2 )  ; Mar .  22 t  ( 2 )  ; Apr .  

26 t  ( 2 ) ;  J u n e  7 t  ( A )  ( 2 ) .  

SEVENTH JUDICIAL DISTRICT 
Judlre Burnev 

Frank l in - Jan .  1 9 t  ( 2 ) ;  Feb .  9.; 
12.: Anr .  26 t  ( 2 ) .  - - . - - - - . - .  ~. , .  

Wake-Jan. 6.; J a n .  1 2 t ;  J a n .  197 
( 2 ) ;  Feb .  167 ( 2 ) ;  Mar.  1' (2);  M a r  
( 2 ) ;  Mar .  29.; Ap- .  1 2 t  ( A ) ;  Apr.  1 s t ;  
26 t  ( A ) ;  M a y  3. ( A ) ;  M a y  l o t  ( 3 ) :  

Apr .  

( A )  
, 1 6 t  
Apr .  
M a y  

31% ( 2 ) ;  J u n e  1 4 t  (2 ) .  

EIGHTH JL DICIAL DISTBICT 
Jud~re Nimocks 

Brunswick-Jan.  19 ;  Mar .  2 9 t ;  M a y  17. 
Columbua-Jan. 26' ( 2 ) ;  Feb .  1 6 t  ( 2 ) ;  

M a y  3'; J u n e  14 12). 
N e w  Hanover - Jan .  12.; Feb .  2 t  ( A ) ;  

Feb .  S t ;  Mar .  8 ( 1 ) ;  A p r .  6 t  ( 2 ) ;  M a y  10'; 
M a y  24 t  ( 2 ) ;  J u n e  7.. 

P e n d e r J a n .  6 ;  Mar .  273; Apr .  26. 

NINTH JU1)ICIAL DISTRICT 
Judge Cerr 

Bladen-Jan.  6 ;  Mar .  15'; Apr .  26t .  
Cumber land-Jan .  12.; F e b .  9 t  ( 2 ) ;  Mar .  

1' ( A ) ;  Mar.  8'; Mar.  2:t ( 2 ) ;  Apr .  26. 
( A ) ;  M a y  3 t  ( 2 ) ;  M a y  31 . 

H o k e - J a n .  19 ;  Apr.  19. 
Robeson-Jan. 1 7 t  ( A )  ( 2 ) :  J a n .  26. ( 2 ) ;  

Feb .  23 t  ( 2 ) ;  Ma].. 15. ( A ) ;  Apr.  5. ( 2 ) ;  
Apr .  1st ( A ) ;  M8.y 3 t  ( A )  ( 2 ) ;  M a y  l 7 t  
( 2 ) ;  J u n e  7 t :  J u n ?  14.. 

TENTH JU1)ICIAL DISTRICT 
Judge Marrts 

A l a m a n c e - J a n .  26 t  ( A ) ;  Feb.  23'; M a r .  
2 9 t ;  M a y  10. ( A ) ; , p l a y  24 t  (2) .  

Durham-Jan .  6 . J a n .  1 2 t  ( 2 ) :  J a n .  26 t  
( A ) ;  F e b .  16.; Feb .  23 t  ( A ) ;  Mar .  I t  ( 2 ) ;  
Mar.  1 5 t  ( A ) :  M a r .  22.: Mar .  29' ( A ) :  
Apr .  5 t  (A)  ( 3 ) ;  Apr .  26 t  ( 2 ) :  M a y  17'; 
M a y  24 t  ( A )  ( 3 ) ;  J u n e  21'. 

Granv i l l e -Feb .  2 ( 2 ) ;  Apr .  5 (2) .  
Orangb-Mar. 16 ;  M a y  lot :  J u n e  7; J u n e  

I 4 t  - - , .  
Person-Jan. 26; Feb .  2 t  ( A ) ;  Apr .  19. 



COURT CALENDAR. vii 

WESTERN DIVISION 

E L E V E N T H  J U D I C I A L  D I S T R l C T  
J u d g e  B o b b i t t  

Ashe-Apr. 12'; M a y  24 t  (2 ) .  
Alleghany-Apr.  26. 
Forsyth-Jan.  6* ( 2 ) ;  J a n .  1 2 t  ( A ) ;  J a n .  

1 9 t  ( 2 ) .  F e b .  2' ( 2 ) ;  F e b .  9 t  ( A ) ;  F e b .  1 6 t  
( 2 ) ;  ~ k r .  l *  ( 2 ) ;  Mar .  S t  ( A ) ;  Mar .  1 5 t  
( 2 ) ;  Mar.  29' ( 2 ) ;  Apr .  12 ( A ) ;  A p r .  19 ;  
A p r .  26 ( A ) ;  M a y  10' ( 2 ) ;  & l a y  24t  ( A )  ( 2 ) ;  
J u n e  T* ( 2 ) ;  J u n e  1 4 t  ( A )  (2) .  

T W E L F T H  J U D I C I A L  D I S T R I C T  
J u d g e  A r m s t r o n g  

Davidson-Jan.  2 6 ;  Feb .  1 6 t  ( 2 ) ;  A p r .  5 t  
( A )  ( 2 ) ;  M a y  3 ;  M a y  24 t  ( A )  ( 2 ) ;  J u n e  21. 

Guilford-Greensboro Div i s ion :  J a n .  5'; 
J a n .  1 2 t  ( 2 ) ;  Feb .  2* ( 2 ) ;  Feb .  1 6 t  ( A )  ( 2 ) ;  
Mar .  I * :  Mar .  22t  ( A ) ;  M a r .  29t  ( 2 ) ;  Apr .  
127 ( 2 ) ;  M a y  17': M a y  3 1 t  (2 ) ;  J u n e  14'. 

Guilford-High P o i n t  Div i s ion :  J a n .  12' 
( A ) ;  F e b .  97 ( A ) ;  M a r .  8'; Mar .  1 5 t  ( 2 ) ;  
Apr .  26'; M a y  101  ( A )  ( 2 ) ;  M a y  24.. 

T H I R T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  W a r l i c k  

Anson-Jan. 12';' Mar .  I t ;  A p r .  12 ( 2 ) ;  
J u n e  7t .  

Moore-Jan. 19.; F e b .  9 t ;  M a y  17.; M a y  
" 2  
1.l l. 

Richmond-Jan .  6'; F e b .  2 t  ( A ) ;  M a r .  
1 5 t ;  Apr .  5.; M a y  24 t  ( A ) ;  J u n e  1 4 t .  

Scotland-Mar. 8 ;  Apr .  26t .  
Stanly-Feb. 27;  Feb .  9 t  ( A ) ;  Mar .  29; 

M a y  lot. 
Union-Feb. 16 ( 2 )  ; M a y  3. 

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  R o n s s e a u  

Gaston-Jan.  12'; J a n .  197 ( 2 ) ;  M a r .  8' 
( A ) .  Mar .  1 5 t  ( 2 ) ;  Apr .  19.; M a y  1 7 t  ( A )  
( 2 ) ;  M a y  31'. 

Meck lenburg- Jan .  5'; J a n .  5 t  ( A )  ( 2 ) ;  
Jan.  1 9 t  ( A )  ( 2 ) ;  J a n .  19. ( A )  ( 2 ) ;  F e b .  2 t  
( 3 )  ; Feb .  2 t  ( A )  ( 2 )  ; Feb .  1 6 t  ( A )  ( 2 )  ; Feb .  
23.; Mar .  It ( 2 ) ;  Mar .  I t  ( A )  ( 2 ) ;  Mar .  
1 5 t  ( A )  ( 2 ) ;  M a r .  15' ( A )  ( 2 ) ;  Mar .  29 t  
( 2 ) ;  Mar.  29t  ( A )  ( 2 ) ;  Apr .  12' ( A ) ;  Apr .  
1 2 t  Apr .  1 9 t  ( A ) ;  Apr .  267 ( 2 ) ;  A p r .  26t  
( A )  ( 2 ) ;  M a y  10.; M a y  l o t  ( A )  ( 2 ) ;  M a y  
1 7 t  ( 2 ) ;  M a y  2 4 t  ( A )  ( 2 ) ;  J u n e  7.; J u n e  7 t  
( A )  ( 2 ) ;  J u n e  147 ;  J u n e  21. (2 ) .  

F I F T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  Pless 

Alexander-Feb.  2 ( A )  ( 2 ) .  
Cabar rus - Jan .  5 ( 2 ) ;  Feb .  2 3 t ;  Mar .  I t  

{ A ) ;  Apr .  19 ( 2 ) ;  J u n e  7 t  (2 ) .  
Iredell-Jan. 26 ( 2 ) ;  Mar .  S t ;  M a y  17 ( 2 ) .  
Montgomery-Jan .  19.; A p r .  57 (2) .  
Rando lph-Jan .  26t  ( A )  ( 2 ) ;  Mar .  1 6 t  

( 2 ) ;  Mar .  29'; J u n e  21.. 
Rowan-Feb. 9 ( 2 ) :  Mar .  I t :  Mar .  S t  

( A ) ;  M a y  3 (2 ) .  

S I X T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  N e t t l e s  

Burke-Feb. 16; M a r .  8 ( 2 ) ;  M a y  31 (3).  

Caldwell-Jan.  5 t  ( A )  ( 2 ) ;  F e b .  23 ( 2 ) ;  
J I a v  3 ( A ) :  M a v  1 7 t  ( 2 ) .  

~ a t a w b a - ~ a i  12T ( 2 ) ;  Beb. 2 ( 2 ) ;  Apr.  
5 t  ( 2 ) ;  > lay  3 t  (2 ) .  

Cleveland-Jan.  5 ;  M a r .  22 ( 2 ) ;  M a y  1 7 t  
( A )  ( 2 ) .  

Lincoln-Jan.  19 ( A ) ;  J a n .  26t .  
Watauga-Apr .  19 ( 2 ) ;  J u n e  7 t  ( A )  ( 2 )  

S E V E N T E E N T H  J U D I C L A L  D I S T R I C T  
J u d g e  Al ley  

A v e r y - ~ p r .  12 ( 2 ) .  
Davie--Mar. 22;  M a y  24t .  
Mitchell-Mar. 29 ( 2 ) .  
Wilkes-Jan.  1 2 t  ( 3 ) ;  Mar .  

?fit 1 2 ) ;  M ~ s .  31 (2 ) .  
Yadkin-Feb 2 ( 3 )  

EIGHTEENTH J U D I C I A L  DIS'L"R1CT 
J u d g e  C l e m e n t  

Henderson-Jan .  5 t  ( 2 ) ;  M a r .  1 ( 2 ) ;  Apr .  
26t  ( 2 ) ;  May  24t  ( 2 ) .  

hIcDowell-Jan. 12' ( A ) ;  F e b .  9 t  ( 2 ) ;  
- . . . . , - , , 
Polk-Jan. 26 ( 2 ) .  
Ftutherford-Feb,  2 3 t ;  Apr .  127 ( 2 ) ;  M a y  

10 ( 2 ) ;  J u n e  21 t  ( 2 ) .  
Transy lvan ia -Mar .  29 ( 2 ) .  
Yancey-Jan.  1 9 t ;  M a r .  15  (2 ) .  

N I N E T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  S i n k  

l iuncombe-Jan .  5 t  ( 2 ) :  J a n .  12 ( A )  ( 2 ) ;  
J a n .  19'; J a n .  26;  F e b .  2 t  ( 2 ) ;  F e b .  16'; 
F e b .  16 ( A )  ( 2 ) ;  Mar .  I t  ( 2 ) ;  M a r .  15'; 
Mar .  1.5 ( A )  ( 2 ) ;  Mar .  29t  ( 2 ) ;  Apr.  12.; 
Apr .  12 ( A )  ( 2 ) ;  A p r .  26;  M a y  3 t  ( 2 ) ;  M a y  
17'; M a y  17 ( A )  ( 2 ) ;  M a y  3 1 t  ( 2 ) ;  J u n e  
14'; J u n e  14 ( A )  ( 2 ) .  

Madison-Jan.  26 t  ( A ) ;  F e b .  2 3 ;  Apr .  19 ;  
M a y  24;  J u n e  21. 

T W E N T I E T H  J U D I C I A L  D I S T R I C T  
J u d g e  P h i l l i p s  

Cherokee-Jan.  197 ( 2 ) ;  Mar .  29 ( 2 ) ;  
J u n e  1 4 t  ( 2 ) .  

Clay-Apr. 26. 
Graham-Jan .  5 t  ( A )  ( 2 ) ;  M a r .  15  ( 2 ) ;  

M a y  31t  ( 2 ) .  
Havwoorl-Jan. 5 t  ( 2 ) ;  F e b .  2 ( 2 ) ;  M a y  

12 
Jackyon-Feb 16 1 2 ) :  M a v  17 ( 2 ) :  J u n e  

3 t  
. .  . 

7 t '  (A). 
Macon-Apr. 12 ( 2 ) .  
Swain-Jan.  1 2 t  ( A )  ( 2 ) ;  M a r .  1 ( 2 ) .  

T W E N T Y - F I R S T  J U D I C I A L  D I S T R I C T  
J u d g e  G w y n  

Caswell-Mar. 15 ( 2 ) .  
R o c k i n g h a m - J a n .  19' ( 2 ) ;  Mar .  I t ;  

Mar .  8.: Aur .  1 2 t ;  M a y  3 t  ( 2 ) :  M a y  17* 
( 2 ) ;  J u n e  7:  ( 2 ) .  

Stokes-Jan.  5' ( A ) :  Mar .  29'; Apr .  5 t ;  
J u n e  21*. 

Surry-Jan 5 ( 2 ) ;  F e b .  9 ;  Feb .  16 ( 2 ) ;  
Apr.  19 ( 2 ) ;  M a y  31. 

* F o r  c r i m i n a l  cases.  
t F o r  civi l  cases.  
$ F o r  j a i l  a n d  civl l  cases.  
(A)  S p e c i a l  o r  E m e r g e n c y  J u d g e  t o  b e  aas ignod .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-DON G ~ ~ L r a a r ,  Judge, Wilson. 
Middle District-JOHXSON J .  HAYES. Judge, Greensboro. 
Wrastevn Di8tri~f--ED\~lN YATES WEBB, Judge, Shelby. retirctl 

EASTERN DISTRICT 
Terms-District courts are  held a t  the time and place a s  follows: 

Raleigh, criminal term, fifth Monday after the fourth llonday in 
March and September; civil term. second Monday in JInrch and 
September. A. H a s o  J a h r ~ s ,  Clerli. 

Fayetteville, third Monday in March and September. MRS. 1 . 0 ~ ~  C. 
RRITT. Deputy Clerk. 

Elizabeth City, fourth JIonday in 3Iarcl1 and Septe111l)er. SADIE A. 
HOOPER. Deputy Clerli. Elizabeth City. 

Washington, first JIonday after the fourth J[o~itlay i l l  lIt~rc11 ant1 
September. Geo. Tal-IOU. Depnty Clerli. Wu;hington. 

Sen. Bern, second JIonday after the fourth JIon3ay in JIarcli and Sep- 
tember, ~ \~ATILDA H. TURNER, Deputy Clerli, Sew Rern. 

TVilson, third Monday after the fourth Monday in l iarch i l ~ ~ d  Septeni- 
ber. MRS. Eva L. YOUNG, Deputy Clerli. \vil!3011. 

Wilmington, fourth Monday after the fourth ?,londny in lIi1rc11 nnd 
September. J. DOCGIAS TAYLOR, Deputy Clerli. Wilminqton. 

OFFICERS 

JOHN HALL JIASNING, U. S. Attorne.~, Raleigh. S. C. 
JOHN B. I\ICJIULLAN. Elizabeth City. HOWARD 11. I I u s n . ~ ~ n .  ( ' l i ~ ~ t o r ~ .  As>iataut 

United States Attorneys. 
F. S.  ORTH THY, United States Marshal. Raleigh. 
A. HAND JAMES, Clerk United States District Court. Raleigh. 

MIDDLE DISTRICT 
Terms-District courts a re  held a t  the time and place a s  fol1011-s: 

Durham, fourth Monday in September and flrst Monday in Febrrmry. 
HENRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Monday in June and Decembcmr. HEXRY REYNOLDS. 
Clerk; MYRTLE D. COBB. Chief Deputy: LILLIAX HARRRADER. Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE B GRUBB. Deputy Clerk. 

Rockinghnm, first Monday in March and Septcmmber. HENRY REYY- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYXOLDS. 
Clerli. Greensboro. 

Winston-Salem. first Monday in May and R'ooember. HESRY REYNOLDS. 
Clerk. Greensboro : ELI.-& SIIORE. Deputy Clerli 

Will;esboro, third Monday in May and Sovember. HEXRY REYNOLDS, 
Clerk. Greensboro: C. TI. C o w r ~ s .  Deputy Clerk. 

OFFICERS 
BRYCE R. HOLT. United States District Attorney. Greenst~oro. 
ROBT. S. BICSEILL. Assistant United States Attorney. Winston-Salem. 
MISS EDITH HAWORTH. Assistant United States Attorney, Greensboro. 
JOHN D. RICCONNELL, Assistant United States Attorney, Greensboro. 
EDFEY RIDGE, United States Marshal. Greensboro. 
HEHEY REYNOLDS, Clerk United States District Court, Oreensborb. 



UNITED STATES COURTS. ix 

WESTERN DISTRICT 

Terms-District courts a r e  held at  the  t ime a n d  place as follotvs: 
Asherille, second Monday in  May and  Sorember .  OSCAR L. MCLGBD, 

('lerk : W r r . L ~ a a r  A. LYTLE. Chief Deputy Clerk;  VERNE E. BARTLETT, 
Deputy Clerl;: MISS XOREEN \TARRES. Ueputy Clerk. 

Charlotte. first Monday in April and October. Fax UARXETT. Deputy 
Clerl;. Cl~nrlotre.  

Statesville. four th  l lonuay in April and  Oc~ober .  ASXIE ADEBHOLDT, 
L ) e p ~ ~ t y  Clerl;. 

Shelby. four th  l londny in September and th i rd  Monday in March. 
OSCAR I.. ~ I c I ~ G R u .  Clerk. .k4le~il lo.  

Uryson City,  follrth J1ond:ly in >lay  and S o r r ~ n b e r .  OSCAR I.. ~ I C ~ J U R I ) ,  
Clerk. 

OFFICERS 

L)av~u E. I I e x 1 1 ~ ~ s o s .  United Sta tes  Attorney, Charlotte. 
THOS. A. UZZELL. JR.. Assistant United Sta tes  Attorney, Asheville. 
FRANCIS 11. I.'AIR~.EY. Assistant United Sta tes  Attorney, Charlotte. 
CHARLES Ii. P n ~ c x .  Cilited States l\larahal. Asherille. 
OSCAR I,. MCI~VRU,  Clerk Ui~ i t ed  Sta tes  District  Court, hslleville. 



LICENSED ATTORNEYS 
SPRING TERM, 1948. 

I,  Edward 12. Cannon, Secretary of the Board of Lc.w Exanliners of the 
State of North Carolina. do certify that  the following named persons have 
duly passed examinations of the Board of Law Examiners as  of the 5th day 
of Match, 1948: 

A r c o c ~ ,  WILLIAM BRANTLEY ........................................................ Selma. 
.................................................................. BARRINGTON, JOE H ~ L L ,  JR. 1,umberton. 

BATTEN, SPURGEON CARLYLE ......................................................... Selm:~. 
....... ........ ................ BLAND, WEDIGAN POWELL ........ .. Goldshoro. 

RRITSON, RICHARDSON EARL ..................... ........... ................................. C:i~apel Hill. 
....... ................. I~ROCK, WALTER EDGAR ... .. ............... Scotland Seck. 

...... BURKE, GEORGE IAEONARD, JR. .............................. .... ...... Rpncer. 
I~~~RTON,  WII.I.IAM IIASSELL, JR. ...................................................... hfebane. 

.................... C'aarmox, ORTON JASPER .. ............................................. <'nrtllage. 
.... ................... CARLTON, GRAHAM MAXWELL ........ -. 

..................................................... C'IIAJIBLEF.. B ~ E D E R I C K  GARLAND S p i n  Hope. 
.................................. CHAMBLEE, \ ~ T ~ ~ ~ , ~ ~ M  HORACE 

DEES, WILLIAM ARCHIE, JR. ........................ .. .............................. Goldsboro. 
..................................... ......................... ELLIS, THOMAS ~ A N C I ~  .. C:harlvtte. 

........................................................................ FARLOW, JAMES RALTO High Point. 
....................... GARRISON, THOMAS STANLEY, JR. ...................... .. Asheville. 

....... ........................ GAVIK, WILEY E D ~ I N  .. 
....................................... .......... ..... HALL, FORREST CHALIIERS .. .. ~ur l ing ton .  

HICKMAN, hf ARCUS TOBIAS ................................ A t ~ d s o n .  
..... ..... KENNERLY, CHARLES ODELL, JR. ................... .. .... .. .. I,exingtor~. 

KING, OSCAR RODALPH, JR. ............................. .. .............................. Wilmington. 
.... ........................ MCALLISTER, JOHN ALTON .... e. 

MCLELLAND, DAVID MARSH ..................................................... Statesville. 
MCLENDON, IAEKNOX POLK, JR. ......................................................... Greensboro. 

................................................................... MARTIN, HARRY CORPENINQ l o v i n g  Rock. 
MATHENY, WOODROW .......... .............................................................F~rest City. 
A ~ E Y L A N D .  AUGUST LFAER, JR. ............................................ TVilmington. 
I I r x o ~ ,  J O H N  MICHAEL ......................................................................... \~insto~l-Salem. 
MORRISETTE, CALVIN BLACKWELL, JR. ...............................Elizabeth City. 

................................ NEWSOME, GEORGE HASSELL T 
PHILLIPS, JAMES DICKSON, JR. .......................................................... Laurinburg. 
PICKARD, RIORRIS GLENN ......................................................... ,.,Haw River. 
PO~LE,  JOHN GIBBS, JR. .....................................................................Charlotte. 
RAY, JOHN FRANK Walnut Cove. ............................................................................. 
ROBERTS, LANDON HAYNES ................................................................ J1arsha11. 
RUFF, THOMAS CHALMERS .................................................................. Cleveland. 
SEILA, CLAUDE ~ E D E R I C K  ............................................................. Chapel Hill, 
SMITH, NORBORNE GEE. JR. ................................................................ Goldsboro. 
SNEPP, FRANK WARREN, JR. .......................................................Charlotte. 
THOMPSON, DRURY BLAIR Durham. ................................................................... 
TURNAGE, FRED DOUGLA s ....................................... ........................... Iyden. 
WADDEN, THOMAS ANTONY. JR. Chapel Hill. ......................................................... 
WALKER. JAMES HUNT ............................................................................... 

....................................................... WILLIAMS LARRY L ~ ~ ~ N G S T O N  \Vaynesvillee 
WINDES, WILLIAM SIDNEY ........... ....................................................Raleigh. 
WOLTZ, HOWARD OSLER, JR. .................................................................. Airy. 

x 
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BY COMITY: 

WELLING, RICHARD MARSHALL ............... .. ...................... a l o t t  from Virginin. 
PTNKNEY, JAMES FAULKNER ........... .. ............................ D a ~ i d s o n  from Colorado 
DAVIS, EARL GAYLORD ........... ........................................ E n  from New York. 

EDWARD L. CANNON, ~ F C T ~ ~ U F ~ ( ,  

Board o j  Law Eznminet'~. 
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CASES 

ARGUED A N D  DETERMINED 
IN THE 

S U P R E M E  COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM, 1947 

HELEN MILLS WEBB AND B. W. WEBB v. GUY HUTCHINS. 

(E'iled 8 October, 1947.) 

1. Automobiles 8 18g (2): Evidence 8 4 5 C  

A patrolman not present a t  the time of the accident is not competent to 
give a n  opinion a s  to  the speed of a car involved in the collision. 

2. Automobiles 5 13- 
The rule that  a motorist traveling on his right or seasonably turning 

thereto has the right to  assume that  a car approaching from the opposite 
direction will comply with G. S., 20-148, and turn to  its right in time to 
avoid a collision, does not exculpate a motorist who runs completely off 
the road to his right, loses control, and hits a car standing still completely 
off the hard surface on its left side of the highway with its lights on, since 
the rule merely absolves a motorist from blame if he  continues a t  a 
reasonable rate  of speed in his line of travel in reliance on the assumption, 
but does not relieve him from the duty of knowing the position of his car 
on the highway from his own observation. 

8. Automobiles 5 8d- 
The parking of a n  automobile on its left side of the highway completely 

off the traveled portion thereof under the circumstances of this case was 
not in violation of statute. 

4. Automobiles 5 21- 
Plaintiffs were guests in an automobile which had stopped on i ts  left 

side of the highway completely off the hard surface i n  order for them to 
alight. The car was struck by defendant's car approaching from the oppo- 
site direction. Held: Even conceding that  defendant's evidence disclosed 
negligence on the part of the driver of the car  in which plaintiffs were 
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riding in having his lights focused down the highway so bright as to blind 
defendnut, such negligence would not preclude recovery by plaintiffs unless 
the sole proximate cause of the injury. 

APPEAL by plaintiffs from Pittman, J., a t  June-July Term, 1947, of 
R ~ T H E ~ F O R D .  New trial. 

Civil action to recover damages for personal injuries resulting from 
the alleged negligent operation of an  automobile. 

On the night of 20 June 1946, Foy L. Crow and wife, who live about 
31 /~  miles from Spindale, L'l)icked up" plaintiffs, who live on the same 
highway nearer Spindale, and went to a picture show. O n  the way back 
home Crow drove his car to the left of the highway, completely off the 
hard surface, in front of the T e b b  home, for the purpose of discharging 
his guest passengers. After the TTebbs alighted t h y  stood and talked to 
the Crows for about thir ty minutes. Defendant approached on his auto- 
mobile, going toward Spindale. H e  drove off the highway 39 yards from 
the Crow car, continued on until he hit a tree %ear the parked car, 
crushed the front wheel of his car, "glanced around" the tree to the left, 
hit the Crow car and knocked it 25 ft.et, struck Jirs .  Webb and threw 
or carried her 65  feet down the road, and stopped in the road ditch 24 
yards beyond the point of impact. After he left the hard surface his 
wheels cut trenches in thc dirt one to two inches dl:e~. After the front 
wheel was crushed the car plowed up  the dirt several inches deep and 
from 1 2  to 14 inches wide to the point where thl. car stopped. Mrs. 
Webb was seriously injured. 

Plaintiffs' evidence tends to show that the Crow car had its headlights 
dimmed and the car was standing so as to focus the lights away from the 
road across a field. Defendant testified the lights were focused down the 
road in  the direction from which he was approachin@ and were sufficiently 
bright to blind him. This evidence in respect to the lights and evidence 
concerning the speed a t  which defendant was traveling is the only sub- 
stantially conflicting testimony respecting the actual occurrence appear- 
ing in the record. 

Defendant testified: '(I pulled to the right f o -  I thought he was 
coming facing me. I was thinking he would get back on his side of the 
highway. . . . His  lights were blinding me when I left the road 39 yards 
below where his car was parked." 

Feme plaintiff seeks to recover compensation for physical injuries and 
her husband seeks to recover damages for loss of services of his wife and 
also hospital, medical, and other expenses incurred by him in the neces- 
sary treatment of his wife's injuries. 

Appropriate issues were submitted to the jury and they answered the 
issue of negligence in favor of defendant. The court entered judgment 
on the verdict and plaintiffs appealed. 
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H a m r i c k  Le. H a m r i c k  f o r  plainti f f  appel lants .  
Oscnr  .I. X o o n e y k a m  and  J .  Pnul H e a d  f o r  defendant appellee.  

BARKHILL, J. The plaintiffs assign as error the refusal of the court 
below to permit their witness, a patrolman who was not present a t  the 
time of the accident, to givc his opinion of the speed of defendant's car. 
The assignment is without merit. Tqnrlol l  1 ' .  I I i n ~ s  Co., 226 N. C., 620. - 

The court instructed the jury in part  as follows: 
"In this case, gentlemen of the jury, the defendant Hutchins, as he 

drove along this hlghway and as he saw these light<, the law says he had 
the right to assume tha t  that  car was in motion and it was on its right 
side of the road. Any motorist trawling- the highways of North Carolina 
has the right to assume that  the man he is meeting, or that  the man 
passing him, is going to  drive his car in a carrful and prudent manner 
and to follow the rules of the road, as any prudent man would do in 
driving a motor ~ e h i c l e  on thc h ighmgs  of the State of S o r t h  Carolina." 

Thus the court stated, in effect, that  r ren  though the Crow car was 
standing on its left, and defendant's right, hand side of the road, com- 
pletely off the hard surfacc or traveled portion of the highway, with its 
i ights focused across the field and not down the road, defendant had a 
right to assume it mas in motion on its right hand side of the road. I n  
this there was error prejudicial to the plaintiffs. 

I n  undertaking to  sustain thiq charge the defendant relies on a state- 
ment in 5 A. J., 752, as follo~vs : 

"I t  has also been held, i n  this connrction, that  a driver of an  automo- 
bile on a public highway a t  night, who seec in front of him the head- 
light? of another car facing him, has a right to assume to a reasonable 
extent that such car is in motion and mill be operated in conformity with 
the law of the road; he cannot be cliarged with contributory negligence 
as a matter of law in failing to stop or to discorer that  thc other car is 
stalled." 

This statement is bottonled on the dccision in I l rh? two~ th  v. R i l ~ y ,  
269 P. 350 (Okla.), 59 ,I. L. R., 584. I t  was them hrld that  where a 
motorist stops hir car, in the nighttime, on hi< lcft of the center of a 
highway with its headlights on and leawc: it thus standing without taking 
any precaution to indicate to driver? going in the opposite direction, hy a 
proper signal or warning, that his car is in a dangerous position, and that  
oncoming drivers cannot paw to their right, and that a clear passageway 
is available to their left of the c ~ n t e r  of the highway, is guilty of negli- 
gence and the oncoming motorist has a right to assume, in the absence 
of such warning, from the fact that  the headlights are on, that  the stalled 
car is in motion and will be operated in conformity with the law. 
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This rule has not been adopted in  this jurisdiction. Even if we con- 
cede that in  a proper case it would be followed here, it has no application 
tu the facts in this case as they appear in this ~qecord. There, the de- 
fendant's car was standing on the traveled portion of the highway, in the 
line of travel of oncoming cars, so that an approaching motorist continu- 
ing on his right hand side of the road would probably collide therewith. 
Here, the Crow car was completely off the hard surface and the defend- 
ant, had he proceeded on his right side thereof, could have passed in 
safety. Indeed, the uncontradicted evidence tends to show that a number 
of other cars did so pass. 

Furthermore, that rule was applied in an action between the two 
motorists. Here the plaintiffs were bystanders who may not be held 
responsible for any contributory negligence of Crow. Even if applicable 
to him, the doctrine of concurring negligence would be controlling here. 

A motorist who is operating his vehicle on, or who seasonably turns to, 
his right of the center of the road when meeting an oncoming car, as 
required by G. S., 20-148, has a right to assume that the other driver 
will likewise turn to his right so that the two vehicles may pass each 
other in safety. Brown v. Products C'o., 222 N .  0., 626, 24 S. E. (2d), 
334; Reeves v. Staley, 220 N.  C. ,  573, 18 S. E. (2cl), 239;  Hoke v. Grey- 
hound Corp., 227 N. C., 412. 

Even so, one who operates a motor vehicle upon a public highway is 
under the duty to ascertain his own position on the highway from his own 
observation. The rule does not justify an assumption on his part, from 
the fact the other car is apparently to his right, tkat he himself must be 
on his left side of the road, and does not excuse his conduct in turning 
completely off the highway. I t  merely holds him guiltless if he fails to 
stop or turn off onto the dirt shoulder of the rosd, but continues at  a 
reasonable rate of speed in  his line of travel. 

There is no statute or rule in  this State which prohibited the parking 
of Crow's automobile on its left side of the highway, completely off the 
traveled portion thereof. I f  its lights were focused down the highway 
and were SO bright they blinded the defendant, he may be guilty of an act 
of negligence, but, as to these plaintiffs, this would not exculpate the 
 defendant for his negligence, if any, unless it w8is the sole proximate 
cause of the resulting injury to plaintiffs. This is a question for the 
.jury. 

The indicated error in the charge entitles plainfiffs to a 
New trial. 
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AMANDA I?. LAYDEN (UNMABBIED) ; RUTH LAYDEN IVEY AND HUSBAND, 
REDDEN IVEY; MARGARET LAYDEN, WIFE OF EDWARD LAYDEN, 
AND VIRGINIA LAYDEN, BY HEB NEXT BIEND, AMANDA F. LAYDEN; 
LLOYD LAYDEN (UNMARFCIED) ; AND GERTRUDE LAYDEN JONES AND 
HUSBAND, OLIVER JONES, v. R. L. LAYDEN, H. H. LAYDEN, YVETTE 
L. GARTWRIGHT, WINBORNE G. LAYDEN, KENNETH G. LAYDEN, 
EDWIN M. LAYDEN AND DELIA P. LAYDEN. 

(Filed 8 October, 1947.) 
Quieting T M e  9 2- 

Where, in  a n  action to quiet title, plaintiffs introduce evidence tending 
to show title in  themselves and tending to show that  the purported deed 
held by defendants is void, the rendition of judgment as  of nonsuit is error. 

Mortgages § 30- 
The law does not recognize partial foreclosure, and where more than one 

tract of land is included in a mortgage or deed of trust, all  lying i n  the 
same county, a foreclosure of one tract, either by action or exercise of the 
power of sale, extinguishes the mortgage or deed of trust and terminates 
the relationship of mortgagor and mortgagee or trustor and cestui que 
trust. 

Mortgages 5 390 ( 1)- 
Plaintiffs instituted this suit to  quiet title. Defendants, claiming under 

a trustee's deed to their ancestor, pleaded G. S., 1-47 (4 ) ,  a s  a bar, upon 
their contention that  their ancestor was a mortgagee or cestui in posses- 
sion for more than ten years prior to the institution of the action. I t  
appeared that the tracts in dispute were included with other tracts in  the 
deed of trust, and that  one of such other tracts had theretofore been 
foreclosed. Held: Upon the foreclosure of one of the tracts under the 
deed of trust i t  was extinguished, and therefore defendant's ancestor could 
not have been mortgagee or cestui in possession under a purported second 
foreclosure, and the statute does not apply. 

Adverse Possession § 13- 
Where a trustee's deed under a foreclosure had more than seven years 

prior to  the institution of the action is  asserted a s  color of title, but i t  
appears that the deed was not executed until less than four years prior to 
the institution of the action, claim of adverse possession under color of 
title must fail. G. S., 1-38. 

APPEAL by plaintiffs f r o m  Morris, J., a t  Apr i l  Term, 1947, of PER- 
QUIMANS. 

Civil action t o  remove cloud upon  title, instituted 1 2  September, 1946. 
Amanda  M. F. Layden was t h e  owner of t h e  two tracts  of l and  involved 

in this  action. She devised both t racts  t o  her son, Charles T. Layden, 
f o r  life a n d  then  t o  his heirs. H e r  will  was du ly  probated in Perquimans  
County in 1901. S h e  h a d  only two children, Ch'arles T. and  Columbus. 
Charles T. never marr ied,  but  Columbus marr ied  and  h a d  children, who 
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are the plaintiffs in  this action and claim said lands as the only heirs a t  
law of Charles T. Layden. 

The defendants are the children of R. T. Layden, who died in 1945, 
and claim the lands under a Trustee's deed to R. T. Layden and by 
adverse possession. 

I t  is admitted that  the plaintiffs and the defendants claim from a 
common source, to wit:  Amanda M. F. Layden. 

The additional facts pertinent to this appeal are as follows : 
1. On 1 October, 1919, Charles T. Layden executed a deed of trust on 

four tracts of land, including the two tracts involved herein, and desig- 
nated as tracts 3 and 4, to TV. F. C. Edwards, Trustee, to secure the 
payment of a series of notes aggregating $3,000.00, payable to R. T. 
Layden, the last note maturing 1 October, 1925. 

2. I n  August, 1920, Charles T. Layden conveyed tract No. 1, described 
in  the aforesaid deed of trust, to C. (2. Colson. Colson executed a mort- 
gage deed to Charles T. Layden securing notes aggregating $5,500.00. 
R. T. Layden purported to release the land conlveyed from the deed of 
trust  and in  lieu thereof accepted an  assignment of the notes and mort- 
gage deed. Thereafter, on 22 March, 1922, Colson conveyed the land 
back to Charles T. Layden, subject to the aforesaid mortgage deed. 
Charles T.  Layden died 22 January,  1926. 

3. R. T.  Layden qualified as administrator of the estate of Charles T. 
Layden, 28 January,  1926. The administrator advertised and foreclosed 
the Colson mortgage deed and had W. F. C. Edwards, Trustee, in the 
deed of trust, to advertise for  sale the property described therein. Both 
sales were held on 15 May, 1926. The property described in the mort- 
gage deed was purchased by L. X. Hollowell for $2,700.00, and only 
tract  Xo. 2 was sold by the Trustee, which tract was bought by L. S. 
Hollowell for $600.00. Reports were duly filed showing a total of 
$3,117.65 was credited on the notes of Charles T. Layden. 

4. On 17 January,  1927, R. T. Layden filed for registration the deed 
from R. T. Layden, administrator of Charles T. Layden, to L. N. Hol- 
lowell, the deed from W. F. C. Edwards, Trustee, to L. N. Hollowell, 
together with a deed from L. S. Hollowell and wife to R. T.  Layden, 
conveying both the foreclosed tracts. Hollowell testified in  the trial 
below that  he bought both tracts of land for R. T. Layden at his request. 
These tracts are not involved in  this action. 

5. R. T. Layden as administrator of Charles T. Layden, filed his final 
account as such administrator on 28 ,January, 1928. 

6. W. F. C. Edwards, Trustee, purports to have advertised a second 
time under the power of sale contained in  the deed of trust, executed 
1 October, 1919, tracts of land three and four, as described therein, being 
the lands now in  controversy, for sale on 7 April, 1926, when and where 
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R. T.  Layden is purported to have become the last and highest bidder 
for said lands in  the sum of $1,000.00. According to the evidence, no 
report was made of the sale and the purchase money mas not paid to  the 
Trustee, there is no evidence showing the purchase money was ever paid, 
and the deed for  the property was not executed and delivered to R. T. 
Layden by the Trustee until 1 February, 1943. 

7. The defendants plead the poscession of R .  T. Layden, as mortgagee 
for  more than ten years prior to the institution of this action, as a bar 
to  the action, as provided in  G. S., 1-47 (4  ). They also plead possession 
since the foreclosure sale i n  1928, and adrerse posseqsion under the fore- 
closure sale for more than seven years, under color of title, as a bar to 
the action, as provided in G. S., 1-38. 

The defendants moved for judgment as of nonsuit a t  the close of plain- 
tiffs' evidence, the motion was denied. The motion was renewed a t  the 
close of all the evidence and allon-ed. T l ~ e  plaintiffs appeal, assigning 
error. 

Ir. A. I.T70rfk for plaintif fs.  
TI ' .  11. OaFey and TTTilson d? 1IT'iZsor~ for defendants .  

DI.;SSP, J. The plaintiffs and the defendants are claiming title from 
a common source. The plaintiffs having introduced evidence tending to  
show title in themselres, and having offered evidence tending to show 
that  the purported deed to the loclis in quo, held by the defendants, is 
void, they were entitled t o  go to the jury on the issues raised by the 
$eadings. Hence, the judgment as of nonsuit mas erroneously entered. 

The defendants7 sole claim of title to the lands involved herein is based 
on the following grounds: (1)  R. T. Layden was in possession of the 
premises for more than ten years prior to  the institution of this action as 
mortgagee, and tha t  such possession is a bar to plaintiffs7 action under 
the provisions of G. S., 1-47 ( 4 )  ; and ( 2 )  That  these defendants and 
R. T. Layden, under whom they claim, have been in possession of these 
lands since the foreclosure sale in 1928; and that  such possession has 
been adverse and under color of title for more than seven years prior to 
the institution of this action. G. S., 1-38. 

The appellees concede in their brief that  prior to the enactment of 
Section 1, Chap. 16, of 1943 Session Laws, now a part  of G. S., 45-26, 
unless a mortgagee was in possession, the foreclosure sale and the execu- 
tion and delivery of the deed pursuant thereto, in order to be valid, must 
have been completed within ten years from the date the debt matured. 
S p a i n  v. Hines, 214 N. C., 432, 200 S. E., 25. However, the appellees 
contend that  the mortgagor and those who claim under him, were n o t  i n  
possession for more than ten years prior to the institution of this action, 
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and that the case of Ownbey v. Parkway Properties, Inc., 222 N. C., 54, 
21 S. E. (2d), 900, is controlling. We do not think either case is con- 
trolling on this record. 

I n  the deed of trust executed by Charles T. Layden to W. F. C. 
Edwards, Trustee, to secure the indebtedness of $3,000.00, to R. T. 
Layden, there is no provision contained therein which authorized the 
Trustee to conduct more than one foreclosure sale thereunder. And when, 
on 15 May, 1926, the foreclosure sale was conducted pursuant to the 
power contained in the deed of trust, and a deed executed to the pur- 
chaser pursuant to such sale, the power of sale was executed and was 
thereafter functus oficio. The law does not recognize partial foreclosure. 
Wiltsie on Mortgage Foreclosure (5th Ed.), Section 832, p. 1349. "The 
mortgage presents the phenomenon of only one debt, with only one pledge 
to secure it. The debt may be split into bonds, or it may be payable in a 
series of notes, but in a broad sense it remains true that there is one debt, 
which arose out of one transaction. I n  like manner, there is only one 
pledge, although there may be many parcels of land, and many types of 
security. I t  follows that a foreclosure must be of the entire security; 
and, no matter how many parcels of land there may be, all should be 
included in the suit. To do otherwise is to 'split an entire case,' and that 
fault is penalized, in our jurisprudence, by refusal to hear the deferred 
portion in a later suit. It follows that a foreclosure upon one of two 
parcels will preclude a later foreclosure upon the cther. The only excep- 
tion is where the land lies in different States." Glenn on Mortgages, 
Sec. 88, p. 533. We see no reason why the same principle of law should 
not apply to foreclosure under a power of sale. Atr to foreclosure of land 
lying in two or more counties in this jurisdiction, ,3ee G. S., 45-27. 

I n  the case of Bank of America Natl. Ass'n v. Dames, 239 N. Y .  S., 
558, 135 Misc. Rep., 391, the Court said: "A continuing lien against 
any part of the mortgaged premises after a sale is had is not known nor 
can i t  be recognized by our Courts." It is the general rule that there 
can be only one foreclosure of a mortgage or deed of trust. Irons v. 
American Natl. Bank, 178 Ga., 160, 172 S. E., 629 ; Strickland v. Lowry 
Natl. Bank, 140 Ga., 653, 79 S. E., 539. "The rule is that a mortgagee 
may not foreclose his mortgage by piecemeal." 87 Mont., 198, 286 P., 
402, citing Marcarel v. Ruffour, 51 Cal., 242; Tacoma, etc., Co. v. Safety 
Ins. Co., 123 Wash., 481, 212 P., 726; Ball v. Amott, 80 Cal., 348, 22 P., 
200; Commercial Bank v. Kershner, 120 Cal., 495, 52 P., 848. 

I t  often occurs that a mortgagee elects to sell only so much of the 
~ecuri ty  pledged as may be necessary to  satisfy his debt, even though he 
is not so restricted by the mortgage or deed of trust. Such an election 
releases the remainder of the pledged property from the lien of the fore- 
closed instrument, And where a party elects.to sell only a part of the 
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security, pursuan t  t o  t h e  power of sale contained i n  h i s  mortgage or  deed 
of trust,  he  cannot  thereafter  assert a n y  r igh t  under  such power, even 
though the  secured debt  m a y  not  have been satisfied i n  full .  

Applying t h e  above principle of law t o  the  facts  i n  th i s  case, we  hold 
t h a t  R. T.  Layden was not and could not have been a mortgagee i n  posses- 
sion af ter  t h e  execution and  delivery of t h e  deed, made  pursuan t  t o  t h e  
foreclosure sale held on  1 5  May,  1926. T h e  relation of mortgagor and 
mortgagee was terminated upon  t h e  consummation of t h a t  sale. Hence, 
the  purported sale on 7 April,  1928, was a nullity. 

Likewise the  claim of tit le by  adverse possession under  color of tit le 
f o r  seven years pr ior  t o  t h e  institution of this  action, cannot  be sus- 
tained. T h e  deed f r o m  W. F. C. Edwards, Trustee, t o  R, T.  Layden 
was not  executed un t i l  1 February,  1943, and  this  action was instituted 
12 September, 1946. G. S., 1-38; Berry c. Coppersmith, 212 N. C., 50, 
193 S. E., 3. 

T h e  judgment of t h e  court  below is 
Reversed. 

MRS. INEZ BEST v. HENRY BEST. 

(Filed 8 October, 1947.) 
1. Divorce 5 14- 

An action for alimony without divorce, G. S., 50-16, lies in favor of the 
wife if the husband (1) shall separate himself from his wife and fail to 
proride her and the children of the marriage with necessary subsistence 
or ( 2 )  if he shall be a drunkard or spendthrift or (3) if he be guilty of 
misconduct or acts which would be grounds for divorce either absolute or 
from bed and board. 

2. Divorce 5d- 
Allegations in a complaint that  defendant had been a habitual drunkard 

during the prior three years is sufficient to state a cause of action for 
alimony without divorce under the term "shall be a drunkard" within the 
meaning of G.  S., 50-16, and is also s d c i e n t  to state a cause of action for 
divorce from bed and board under G .  S., 60-7 (5) .  

Where the complaint in  an action for alimony without divorce sum- 
ciently alleges a cause of action on the ground that defendant is  a drunk- 
ard, the fact that  the causes alleged on the grounds of cruelty and intoler- 
able treatment, G.  S., 50-7 (3)  ( 4 ) ,  are  fatally defective in failing to  
allege with sufficient particularity the circumstances and that  defendant's 
acts were without adequate provocation on her part, is not ground for 
demurrer, the result being only that  plaintiff may not rely upon the defec- 
tive causes without amendment in the face of timely objection by d e  
fendant. 
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4. Divorce 8 12- 
The amount of allowance for  reasonable sutlsistence and counsel fees 

penda te  Zite in an action for alimony without divorce, G.  S., 50-16, is 
within the sound discretion of the judge hearing the motion and having 
jurisdiction thereof. 

APPEAL by defendant from Edmundson, Special Judge, presiding at  
April Term, 1947, of JOHKSTOX. 

Civil action for alimony without divorce, heard upon motion of plain- 
tiff for an allowance for subsistence, pending trial and final determina- 
tion of the issues involved in the action, and for counsel fees. G. S., 
50-16, formerly C. S., 1667, as amended. 

Plaintiff alleges in her complaint, briefly stated, these pertinent facts: 
That plaintiff and defendant are both residents of Johnston County, 
North Carolina, '(living and residing in said ccunty, near the town of 
Princeton"; that they "were married in the year 1915, and have subse- 
quently lived together as husband and wife"; tkat they have four chil- 
dren, two of whom are minors; that  lain in tiff at all times since her 
marriage to the defendant has been a faithful and dutiful wife and has 
contributed her time and energies in attempting to establish a home for 
herself and family, and has done all possible to help her husband main- 
tain a home and prosper financially"; that defendant "for a number of 
years has been addicted to the use of whiskey and other alcoholic bever- 
ages and during the last three years, he has been an habitual drunkard," 
and "when under the influence of whiskey, which has been on numerous 
occasions and almost continually, he has been abusive to the plaintiff, 
offering her such violence that her life has become intolerable and her 
condition in  the home burdensome and she is unable to live with him and 
she has been made to fear for her life and safety to such an extent that 
she can no longer live with the defendant in safety; that he has on more 
than one occasion threatened her life"; "that on or about 7 October, 1946, 
the defendant violently assaulted this affiant, breaking her nose, and 
otherwise seriously and permanently injuring her"; that "in the month 
of February, 1947, the defendant again assaulted the plaintiff by striking 
her with his hand"; "that on March 20, 1947, the defendant while in a 
drunken condition, cursed, threatened and abused the plaintiff and 
destroyed and damaged certain property in her home7'; "that on account 
of the things and matters before alleged the plaintiff's condition in life 
has been made miserable and burdensome, and she stands in great fear of 
the defendant and she can no longer live and reside with him without 
serious injury to her health, body and mind"; and "that the plaintiff is 
without means of support, has no money with which to support herself 
or to enable counsel to prosecute this action, and she is dependent for 
support upon the estate, real and personal, of her husband." 
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Plaintiff alleges other matters pertaining to property owned by the 
defendant. 

Plaintiff also by amendment to her complaint alleges in brief that  as 
result of the assault on her about 7 October, 1946, she incurred expense 
of $67.50 for medical treatment; and that she is in need of an  operation 
which the defendant failed and refused to pay for or permit plaintiff to 
undergo r h i l e  they were residing together as llurbarld and wife. 

L-pon these allegations plaintiff prays for a subsistenre for herself and 
her minor children ; that  a home be sequestered and set aside for her use 
and for the u w  of her minor children; for counsel fees; for an  injunction 
restraining the defendant from waqte of the e>tate; and for reimburse- 
ment for the medical expense, and provision for the operation. 

The defendant, answering, admit? the marriage, but in material aspects 
denieq the charges made againrt him by plaintiff, and avers that  the 
plaintiff is not rlithout fault in various particulars, ant1 on the hearing 
below offered affidavits tending to wppor t  his averments. 

The record discloses that on the hearing before the judge of the 
Superior Court evidence was offered by affidavit and by oral testimony. 

From judgment providing for subsistence and counsel fees pending 
the trial of the action, defendant appeals to Supreme Court and assigns 
error. 

A bell, S h e p a r d  & TT'ood fur p l a i t l t i f ,  appellee.  
L,gotz L(: L y o n  for d e f e n d a n t ,  appe l lan t .  

And in this Court defendant demurs ore t e n u s  to the complaint for 
that  : 

I. The complaint does not state facts sufficient to constitute a cause of 
action against the defendant, in t ha t :  

( a )  Thc plaintiff has failed to set forth in detail and minuteness the 
circum~tances of the alleged acts of cruelty on  the part of the defendant; 
and for that the alleged acts upon n hich the plaintiff seeks to obtain 
alimony ~ i t h o u t  divorce are set forth in general terms and not specifi- 
cally stated with particularity. 

(b)  I n  that  the plaintiff has failed to aver that  the alleged acts of 
cruelty on the part  of defendant were without adequate provocation on 
her part, and to state what her conduct was a t  the time of the alleged 
assaults. 

(c )  I n  that  the plaintiff does not aver that  her conduct did not con- 
tribute to  the wrongs and abuses of which she complains, as is required 
by law. 
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2. The court did not acquire jurisdiction of the defendant, and of the 
appellee's alleged cause of action, for that no complaint, valid and suffi- 
cient in law, has been filed by the plaintiff. 

WINBORNE, J. The demurrer orc tenus entered in this Court chal- 
lenges the sufficiency of the allegations in the complaint, in the respects 
above indicated, to state a cause of action for alimony without divorce 
under the provisions of G. S., 50-16, formerly C. S., 1667, as amended. 
Hence, it is appropriate to consider first the question thus raised. After 
doing so, we are of opinion and hold that the complaint is sufficient to 
withstand the challenge. 

The statute, G. S., 50-16, provides that the wife may institute a n  
action in the Superior Court of the county in which the cause of action 
arose to have a reasonable subsistence and counsel fees allotted and paid 
or secured to her from the estate or earnings of her husband, pending 
the trial and after final determination of the issues involved in such 
action, in these cases: (1)  I f  the husband shall separate himself from 
his wife and fail to provide her and the children of the marriage with the 
necessary subsistaxe according to his means and condition in  life; or 
(2 )  if he shall be a drunkard or spendthrift; or (3)  if he be guilty of 
any misconduct or acts that would be or constitute cause for divorce, 
either absolute or from bed and board. 

Applying these provisions of the statute : The present complaint does 
not purport to state a cause of action for separation and failure to sup- 
port; nor does it allege any ground for absolute divorce. I t  does contain 
allegation that "during the last three years" defendant "has been an 
habitual drunkard." This allegation would seem to be broad enough to 
include the term "shall be a drunkard," appearing in  the statute, G. S., 
50-16, and sufficient to state a cause of action in that respect. Moreover, 
i t  would seem sufficient to state a cause of action within the meaning of 
the statute prescribing as ground for divorce from bed and board, G. S., 
50-7 (5), that if either party "becomes an habitual drunkard." 

When a wife bases her action for alimony without divorce upon the 
grounds that her husband has been guilty of cruel treatment of her and 
of offering indignities to her person within the meaning of the statute 
pertaining to divorce from bed and board, G. S., 50-7 (3 )  and (4), she 
"must meet the requisite" of this statute, Pollard v. Pollard, 221 N. C., 
46, 19 S. E. (2d), 1, and not only set out with particularity the acts on 
the part of her husband and upon which she relies, but she is also re- 
quired to allege, and consequently to prove, that such acts were without 
adequate provocation o~ her part. White v.  White, 84 N. C., 340; 
Jackson v. Jackson, 105 N.  C., 4 3 3 , l l  S. E., 173; O'Connor v. O'Connor, 
109 N .  C., 139, 13 S. E., 887; Ladd 7). Ladd, 121 N. C., 118, 28 S. E., 
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190; Martin v. Martin, 130 N.  C., 27, 40 S. E., 822; Green, v. Green, 
131 N .  C., 533,42 S. E., 954; Dowdy v. Dowdy, 154 N.  C., 556, 70 S. E., 
917; Carnes v. Carnes, 204 N. C., 636,169 S. E., 222; Pollard v. Polhrd,  
supra; Howell v. Howell, 223 N. C., 62, 25 S. E. (2d), 169; Pearce v. 
Pearce, 225 N.  C., 571, 35 S. E. (2d), 636; Brooks v. Brooks, 226 N .  C., 
280, 37 S. E .  (2d), 909. 

I n  the case of O'Connor v. O'Connor, supra, opinion by Avery, J., 
this Court stated: "But when the wife demands only a divorce a mensa 
et thoro, on the ground that the husband, by personal violence, has made 
her life intolerable and her condition burdensome, she must state specifi- 
cally in her complaint, what, if anything, was said or done by her just 
before or at  the time her husband struck her, or threatened her, or 
charged her with incontinency; or she must, in some way, negative, by 
explicitly setting forth what her conduct was, the idea that any act or 
word on her part was calculated to arouse sudden passion on the part of 
the husband, or put him on the defensive." Cases in approval of the 
principle are there cited. 

I n  Martin v. Martin, supra, Clark, J., writing for the Court, i t  is 
held that "The complaint . . . is insufficient as a complaint for divorce 
from bed and board, in that it does not specifically state the circum- 
stances of the alleged acts of cruelty, give time and place, and state what 
was plaintiff's own conduct, and that such acts were without provocation 
on her part." 

I n  Howell v. Howell, supra, this headnote epitomizes the ruling of this 
Court in opinion by D e m y ,  J., "In an action for alimony without 
divorce, C. S., 1667 (now G. S., 50-16)) as in an action for divorce 
a mema et thoro by the wife, she must not only set out with some par- 
ticularity the acts of cruelty upon the part of the husband, but she must 
aver, and consequently offer proof, that such acts were without adequate 
provocation on her part. The omission of such allegation is fatal . . ." 
To like effect is Pearce v. Pearce, supra, opinion by Barnhill, J. 

And the case of Brooks v. Brooks, supra, is strikingly similar to the 
one in hand. There as here the complaint alleged sufficiently other 
grounds for divorce, independently of those of cruelty and indignities,- 
it being contended that the latter were insufficiently pleaded, and hence 
the complaint failed to state a cause of action. After saying that "ignor- 
ing all other available statutory grounds for relief, the established stand- 
ards of pleading and practice, as found in our decisions, might support 
appellant's view," and holding that on other ground the complaint does 
state a cause of action, Seawell, J., writing for the Court, disposes of the 
contention in this manner: "The practical result of its partial invalidity 
mould be that the plaintiff on the trial, and upon timely objection, can- 
not, without amendment, rely on the causes of action pointed out. which 
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have been heretofore held by numerous decisioris of this Court to be 
fatally defective." This exposition of the law a:, to the practical effect 
of the partial insufficiency of the complaint there is applicable to the 
partial insufficiency of the complaint here. 

Defendant also excepts to the several portions, and to the signing of the 
judgment in  which allowance and provision for s~tbsistence, and the pay- 
ment of counsel fees, pending the trial, is made. I n  this connection the 
statute, G. S., 50-16, provides that pending the trial of an action for 
alimony without divorce the wife may make application to the resident 
judge of the Superior Court, or the judge holding the Superior Courts of 
the district in which the action is brought, for an  allowance for such 
subsistence and counsel fees, and that i t  shall be lawful for the judge to 
cause the husband to secure so much of his estatcx or to pay so much of 
his earnings, or both, as may be proper, according to his condition and 
circumstances, for the benefit of his said x i f e  and the children of the 
marriage, having regard also to the separate estate of the wife. I n  
applying these provisions of the statute this Co~l r t  has uniformly held 
that  the amount allowed to the wife for the reasonable subsistence and 
for counsel fees in  her proceeding against her husband is within the 
sound discretion of the judge hearing the same and having jurisdiction 
thereof. Cram v. Cram, 116 K. C., 258, 21 S. E., 197; Anderson v. 
Anderson, 183 N. C., 139, 110 S. E., 863; IIollcxay T. Holloway, 214 
N .  C., 662, 200 S. E., 436; Wright zq. Wright, 216 N .  C., 693, 6 S. E. 
(2d),  555. 

I n  the Wright case, supra, Barnhill, J.,  goes into full discussion of the 
subject. Hence, such recent elaboration on the subject renders further 
treatment of i t  now unnecessary. F h i l e  defendant strenuously argues 
that  the effect of the judgment below amounts to a premature adminis- 
tration upon his estate, we fail to find in the record abuse of that  discre- 
tion vested by law in  the judge who heard the matter. At any rate, if 
perchance plaintiff should prevail i n  final determination of the action, 
the judge before whom the action is then pending may take into consid- 
eration these allowances, in making further allowances, as may be proper, 
according to the husband's condition and circumstances, having due 
regard also to the separate estate, if any, of the wife. 

The judgment below is 
Affirmed. 
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STATE v. CLING MINTON. 

(Filed 8 October, 1947.) 
1. Homicide 2%- 

Ordinarily, uncommunicated threats are not admissible in homicide 
cases, but where defendant offers evidence of self-defense, and testimony 
of threats made by deceased against him shortly before the fatal occur- 
rence tend to throw light on the occurrence and have an explanatory effect 
on the plea of self-defense, such uncommunicated threats are competent 
and the exclusion of testimony thereof is reversible error. 

2. Homicide $j 2if-  
Defendant's evidence tended to show an assault made upon him a t  his 

place of business operated in his residence. Held: An instruction on the 
right of wlf-defexse predicated solely upon a felonious assault and omit- 
ting to charge upon defendant's right to stand his ground in the case of a 
nonfelonious assault, is reversible error. 

3. Homicide §§ 19, 2 i b  

Testimony by defendant that he shot deceased does not support an 
instruction that there was an admission that defendant killed deceased 
with a deadly weapon. 

DEFEKDANT'S appeal from Sink, J., at  March Term, 1947, of WILXES. 

Af forney -Genera l  X c M u l l a n  and Assis tant  At torneys-General  B r u t o n ,  
Rhodes ,  and  X o o d y  for t h e  S ta te .  

Tr ive t t e ,  Bo l shouser  & Mitchel l  and T .  R. B r y a n ,  a n d  Wm. H. Mc- 
E l w e e  for defendant ,  appel lant .  

SEAWELL, J. The defendant, Cling Minton, was tried on an  indict- 
ment charging him with the murder of iltwell Parsons, was convicted of 
manslaughter and from a sentence of 1 2  to  15 years in State's Prison 
appealed to this Court, assigning some 80 items of error on the trial, 
only a few of which i t  is found necessary to discuss. 

The defendant's place of business, where the shooting took place, in- 
cluded a skating rink, a couple of slot machines and a beer counter. 
The upstairs was used as a residence. The State's evidence is briefly to  
the effect tha t  a t  the time of the killing everything was peaceful, and 
suggests little or no motive for the shooting. Parsons, i t  was said, was 
standing about six feet i n  front of Minton, the defendant, unarmed, with 
his arms hanging down when defendant shot him in the belly. H e  died 
of this wound shortly afterward in the hospital. 

The defendant's testimony, however, tended to show that  it was after 
1 2  o'clock and Nrs.  Minton had asked all those in the store to leave so 
that they might close u p  for the night because her baby was sick up- 
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stairs. Defendant's evidence also tends to show that the defendant made 
a like request, and repeated it, which request was presently unheeded. 

Claude Minton testified that he and Carroll Lowe entered the place 
after June Ferguson, Atwell Parsons, Roland Walsh, Raymond Parsons, 
Fred Bumgarner, and Johnny Land had already gotten there. Minton 
told his assistant, Dock Parsons, to sell no more beer. Mrs. Minton came 
back into the store room and said, "You all go ahead, we have got to 
close up." "Atwell Parsons, the deceased, spoke up and said, 'By G-, 
he was not going no place until he had another round of beers apiece.'" 
Witness got up and motioned to the Lowe boy to go. "I started, got to 
the end of the counter. Johnny Land run over and grabbed me and 
commenced hitting me in the head . . . knocking; me backwards, I was 
walking backward to keep the licks off me. Roland Walsh, he run in, 
said, 'G- damn him, let me get hold of him.' " They were knocking 
and dragging the witness Minton, had him on hi3 knees when he heard 
the shot fired. Of the defendant, witness stated: "He (meaning Min- 
ton) told him to leave, told them twice that I know of." 

Carroll Lowe, who had accompanied Claude Minton to the place, testi- 
fied that when Mrs. Minton spoke of the sick child, Cling Minton said, 
"Boys, drink your beer, we have got to close up." Claude got up and 
started putting on his coat; walked by the stove and Johnny Land jumped 
up and hit him, Roland Walsh joining in the light. Atwell Parsons 
came out of the booth by jumping over the top m d  ran at  Cling Min- 
ton,-"Made a dive for him with hands extended." He  heard Atwell say, 
"S. 0. B." about the time he hit the floor and ran a t  Cling. He  ran up 
in  about two feet of Minton while the latter was backing up. Minton 
then shot Atwell. Atwell had run from the rear to the front, about 20 
feet, toward Minton. 

Mrs. Minton testified that when Claude Minton started to leave Johnny 
Land sprang upon him, followed by Roland Walsh, and both were hitting 
and dragging him, beating him almost down to his knees. Atwell Par-  
sons sprang out of his booth, lunging toward Minton and saying, "G- 
damn you." Minton went backing away and Parsons continued to 
advance upon him, cursing him until Minton had got into the corner 
when the pistol shot was fired. 

The defendant testified, amongst other things that when the fight upon 
Claude Minton got under way Atwell Parsons, the deceased, was coming 
a t  him out of the booth and that he (Minton) backed up. Parsons said, 
"You G---- damn s. o. b., I've got what it takes for And when 
he fired the shot the gun barrel was right up against Parsons. "My gun 
was lying there a t  the cash register on the counter. I was backing up 
into the corner of the counter and the wall." ('He had come out of the 
booth 'on his muscles,' bounced over the top of the table onto the front, 
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and came rushing." "I shot the deceased to keep him from killing me." 
The defendant testified that when he shot Parsons the latter was within 
two feet of him. 

I n  this situation the defendant contends that the trial judge com- 
mitted two errors, both prejudicial to consideration by the jury of his 
right of self-defense : The exclusion of recent uncommunicated threats 
which, if submitted, would have strengthened his plea by giving an 
objective corroboration of his peril, and his testimony relating thereto; 
and failure to charge clearly the law of self-defense in the case of non- 
felonious assault on a person in his own home or on his own premises. 

The appellant contends that the outwardly crazy and motiveless occur- 
rences of the fatal hour had a motivation which, if the excluded evidence 
had been admitted, would have brought them into the perspective and 
relation incident to reason and planning, however sinister the pattern. 

The excluded evidence was substantially that Atwell Parsons, the 
deceased, and Raymond Parsons, Roland Walsh, June Ferguson and 
Johnny Land (compare this with the list of State witnesses), were just 
outside the door of Cling Minton's place. The witness Triplett heard 
Atwell Parsons say, "Let's go in and get Cling Minton and kill the G- 
damn s. o. b." I n  about "a minute" Atwell Parsons, Raymond Parsons, 
Roland Walsh, June Ferguson, and Johnny Land all went in ;  and the 
shooting occurred some time later. 

Generally speaking, uncommunicated threats are not admissible in 
homicide cases. See Stansbury, North Carolina Evidence, Sec. 162, 
p. 342. But there are exceptions to the rule which must be considered in 
the light of the facts of the particular case. Such exceptions occur 
where the evidence has an explanatory bearing on the plea of self-defense. 
The statement of the rule in S. v. Baldwir~, 155 N. C., 494, 495, 71 S. E., 
212, is as specific as the nature of the case admits, and omitting matter 
not relevant to the present situation, is applicable here: "It is now 
generally recognized that in trials for homicide uncommunicated threats 
are admissible . . . where they tend to throw light on the occurrence 
and aid the jury to a correct interpretation of the same, and there is 
testimony ultra su5cient to carry the case to the jury tending to show 
that the killing may have been done from a principle of self-preserva- 
tion," citing Turpin's case, 77 N. C., 473; 8. v. NcIver, 125 N .  C., 645, 
34 S. E., 439; Hornigan & Thompson Self-defense, 927; Stokes' case, 
53 N. Y.;  Holler v. State, Ind., 57; Cornelius v. Commonwealth, 54 
Ky., 539. 

Under the circumstances of this case the exclusion of the evidence was 
error. 

In  his charge to the jury on the matter of self-defense, His Honor, 
amongst other things, instructed them : "One feloniously assaulted, how- 
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ever, on his own premises may stand his ground and not retreat and may 
order therefrom another for any reason he may deem necessary." The 
appellant excepts to this charge because in effect i t  instructs the jury 
that  although the defendant was in  his own home lie was under the duty 
to retreat although the assault was not felonious; S. v. Roddey,  219 
N. C., 532, 14 S. E. (2d) ,  526; S. v. Bryson,  200 K. C., 50, 156 S. E., 
143. The instruction did not fully present defendant's right of self- 
defense when assaulted in his own home and must, therefore, be held 
for error. 

Also, basing his instructions upon the argument of counsel and the 
testimony of the defendant as to the shooting, the tr ial  court assumed 
tha t  there was an  admission as to the killing with a deadly weapon not- 
withstanding the fact tha t  i t  was merely a matter of evidence. S. v. 
Ellison, 226 N .  C., 628; S. v. Baker ,  222 N .  C., 4213, 23 S. E. (2d),  340; 
S. v. Anderson, 222 K. C., 148, 22 S. E:. (2d), 271 ; S. v. DeGrafenre id ,  
223 N .  C., 461,27 S. E. (2d) ,  130; 8. 2:. R e d m a n ,  217 X. C., 483, 8 S. E. 
(2d),  623; S. v. Gregory, 203 N.  C., 538, 166 S. E., 387. 

The more recent case of Ellison, supra, deals particularly with this 
matter and we think the charge is  in violation of the principles there 
set down. 

F o r  the errors indicated, the defendant is entitled to a new trial and i t  
is so ordered. 

E r r o r :  New trial. 

STATE v. H. E. REAVIS. 

(Mled S October, 1947.) 
3 .  Courts 88 3c, 11- 

Where a Recorder's Court and the Superior Court have concurrent 
jurisdiction, the court first taking cognizance of the offense has jurisdic- 
tion thereof to the exclusion of the other. G .  S., 7-12. 

2. Intoxicating Liquor 5 8- 
The jurisdiction to declare forfeiture of a vehicle used in the transporta- 

tion of intoxicating liquor is in the court which has jurisdiction of the 
offense charged against the person operating the ve:hicle. G .  S., 18-6. 

Defendant was tried in the Recordw's Court upon a warrant charging 
the illegal transportation of intoxicating liquor. The State accepted a 
plea of guilty of unlawful possession, and the judgment, after imposing a 
suspended sentence. ordered that the vehicle used by defendant be returned 
to him. No appeal was taken. Thereafter the sheriff filed a petition in 
the Superior Court to confiscate the vehicle. Held: The Superior Court 
was without jurisdiction of the petition and judgment of confiscation and 
sale is reversed. 
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,IFPEAL by defendant from Sink, J., at  March Term, 1947, of DAVIE. 
Proceeding in Superior Court upon petition of sheriff of Davie County 

for confiscation of an  automobile of defendant for that  intoxicatirlg liquor 
was found in it,-heard upon notice to show cause, G. S., 18-6. 

From the record on this appeal, these appear to be the facts : Defend- 
ant 11. E. Reavir was tried in the Recorder's Court of Cooleemee, Jerusa- 
lem Township, Davie County, upon warrant charging the illegal trans- 
portation of intoxicating liquors, and the folloxing judgment was entered 
upon the judgment docket of said court :  

"The defendant enters a plea of guilty of unlawful possession of one 
gallon non-tax-paid liquor. -lfter hearing and considering evidence in 
this case the State accepts this plea and the following judgment is ren- 
dered: That  the defendant be confined in the common jail of Davie 
County for a period of six months and assigned to work on the roads . . . 
This judgment suspended for a period of two years upon the following 
conditions: First, that he not be guilty of violating any of the State 
prohibition l a w .  Second, that  he pay a fine of $300.00. Third, that  he 
pay the cost of this action. I t  is an order of this court that  H. E. Reavis 
retain a Buick automobile now held in storage by R. P. Foster, Sheriff. 
This March 1, 1947. W. S. Gales, Judge of Recorder's Court " 

S o  appeal was taken from this judgment. Under same date the 
Recorder is5ued to the sheriff a written order, directing that  he release 
the car upon payment of cost of storage. The sheriff declined to obey 
the order. 

Thereafter. under date of 4 March, 1947, R .  Pau l  Foster, as sheriff 
of D a ~ i e  County, filed a petition, under oath, to the Honorable H. Hoyle 
Sink, Judge presiding and holding the courts of the 17th Judicial Dis- 
trict of S o r t h  Carolina, in which he set forth in pertinent part, briefly 
stated: That  on or about 15  February, 1947, he and his deputies seized 
a 1940 model Buick autonlobile, driven by one Howell Reavis and trans- 
p r t i n g  one gallon of non-tax-paid liquor; that  thereupon the automobile 
was seized and Reavis was arrested for violating the prohibition lams; 
that  on 1 March, 1947, Reavis was tried in the Recorder's Court of Jeru- 
salem Township, Davie County, North Carolina, by Recorder W. S. 
Gales, and on such tr ial  Reavis entered a plea of guilty of violating the 
prohibition laws; that  Reavis bears reputation of dealing in liquor, and 
for using said automobile for transporting liquor and for a taxi;  and 
that  he, the sheriff, is now holding the said automobile and desires to 
have the same confiscated and sold according t o  law. 

Thereupon, the Judge aforesaid ordered tha t  H. E. Reavis, the owner 
of said automobile, be and appear before him on 17 March, 1947, in the 
Superior Court of Davie County, and '(show cause, if any he has, why the 
afGementioned Buick automobile should not be condemned and confis- 
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cated according to law"-which order was duly served. Upon hearing 
defendant, through his counsel, demurred ore terns to the jurisdiction of 
the Superior Court to hear and pass upon the question presented on the 
petition for that it had been finally adjudicated i n  a court of competent 
jurisdiction, the said Recorder's Court, and the automobile released to 
defendant, by order of that court, which order is pleaded as res judicata. 

The Judge reserved his ruling and proceeded to hear oral testimony of 
the Judge of the Recorder's Court, offered by the L3tate, as to what trans- 
pired in the Recorder's Court, and the circumstances under which the 
judgment of record in  that court was rendered. Upon cross-examination 
of the Judge of Recorder's Court as such witness he testified that in the 
plea of defendant an oral request was made in open court for the release 
of the automobile-and that order of release was made a part of the judg- 
ment entered in the book, and the judgment entered upon the records of 
the Recorder's Court, as hereinabove quoted, was read in evidence, as 
was the written order to the sheriff to release the automobile. And in 
the course of the testimony the Recorder testified that as he had no one 
to help him, judgments were announced in open court, and that he wrote 
up the minutes a t  night at  home. 

At the conclusion of the introduction of evidence, the Judge held, in 
so far  as the automobile referred to in the petition is concerned, briefly 
stated : 1. That under the facts found and "under the statutes of North 
Carolina, the law automatically confiscates said automobile." 2. "That 
regardless of the manner and form of the judgment or purported judg- 
ment of the Recorder in  an attempt to release said automobile to the 
alleged owner Reavis, . . . the said Recorder wa,3 without jurisdiction 
of the subject matter involved, to wit: The automobile, and that it was 
a matter within the jurisdiction of the Superior (Court, and, therefore, 
any order or attempted order on the part of the Recorder was void." 

Thereupon, the Judge held that Reavis is not entitled to the possession 
of the automobile, and ordered same advertised for sale and sold as pre- 
scribed for vehicles seized in the transportation of illegal liquors, and 
directed the sheriff of Davie County to proceed with the sale. 

Defendant appeals therefrom to the Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorrzeys-General Bruton, 
Rhodes, acrid Moody for the State. 

Allen & Henderson and P. D. B. Harding for defendant, appellant. 

WINBORNE, J. This is the pivotal question on this appeal: "Did the 
Superior Court of Davie County have jurisdiction over the automobile 
of defendant seized by the sheriff of that county in connection with a 
violation of the prohibition law of wl-ich the Recorder's Court for the 



N. C.] FALL TERM, 1947. 21 

District of Cooleemee had theretofore assumed jurisdiction." The an- 
swer is "No." 

The General Assembly of North Carolina in the Act, Public-Local 
Laws 1911, Chapter 713, Section 5, creating the "Recorder's Court for 
the District of Cooleemee," granted to that court "concurrent jurisdic- 
tion with courts of justices of the peace in all criminal offenses committed 
within Jerusalem Township," and "exclusive jurisdiction to hear and 
determine all other criminal offenses committed within said township 
below the grade of felony, as is now defined by law,"--declaring "all 
such offenses committed within said township . . . to be petty misde- 
meanors." It was provided, however, in said act, "that in all criminal 
offenses where said court has been given jurisdiction by the act, and no 
prosecution has been commenced within six months from the commission 
thereof, the Superior Court of Davie County may proceed to try the 
same, as though this court did not exist." 

However, the General Assembly, by Chapter 299 of Public Laws 1919, 
and subsequent amendments, and now a. S., 7-64, has provided that in 
all cases in which by statute original jurisdiction of criminal actions has 
been taken from the Superior Court and vested exclusively in courts of 
inferior jurisdiction, such exclusive jurisdiction is divested, and jurisdic- 
tion of such actions shall be concurrent and exercised by the court first 
taking cognizance thereof, and that appeals from all judgments of such 
inferior courts to the Superior Courts shall be as heretofore. 

Applying the provisions of these statutes to the factual situation in 
hand: The record shows that the offense charged against defendant 
Reavis was committed "on or about the 15th day of February, 1947," and 
defendant was arrested, and on 1 March, 1947, tried in the Recorder's 
Court for the District of Cooleemee, and from the judgment rendered on 
that date no appeal to Superior Court has been taken. Moreover, the 
record fails to show that at any time has any indictment been had in 
Superior Court of Davie County against defendant for the offense 
charged. Hence, the Recorder's Court, under the express provisions of 
G. S., 7-64, having first taken cognizance of the offense, had jurisdiction 
of i t  to the exclusion of the Superior Court. 

Furthermore, the statute, G. S., 18-6, pertaining to the seizure of 
vehicles engaged in  illegal transportation of intoxicating liquors, provides 
that "whenever intoxicating liquor transported or possessed illegally shall 
be seized by an officer, he shall take possession of the vehicle and team or 
automobile . . . and shall arrest any person in charge thereof"; and 
that "such o5cer shall a t  once proceed against the person arrested under 
the provisions of this article in any court of competent jurisdiction; but 
the said vehicle or conveyance shall be returned to the owner upon 
execution by him of a good and valid bond . . . which . . . shall be 
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approved by  the  officer a n d  shall be conditioned to re tu rn  said property 
t o  the  custody of said officer on t h e  d a y  of t r i a l  t o  abide the  judgment of 
t h e  court." It is clear f r o m  these provisions t h a t  the  vehicle is under  the  
jurisdiction of the court  which has  jurisdiction of t h e  offense charged 
against t h e  person. 

Hence, irrespective of a n y  i rregular i ty  there m a y  be i n  the  proceedings 
i n  the  Recorder's C o u r t  f o r  t h e  Distr ic t  of Cooleernee, and  notwithstand- 
i n g  t h e  oral  testimony i n  at tack upon the  wri t ten record of t h a t  court,  
the  Superior  Cour t  was without  jurisdiction to render  the  judgment 
f r o m  which th i s  appeal  is  taken,-and the judgment is 

Reversed. 

STBTE v. EUGESE WAHREN AND ODELL BROWN. 

(Filed 8 October, 1047.) 
1. Larceny § 7- 

In  a prosecution for larceny and receiving, evidence that  a defendant, 
with another, was in the company of the prosecuting witness in a field 
where the three drank liquor, that: thereafter the prosecuting witness went 
to sleep and that when he awoke a large sum of money which he had on 
his person was gone, with further evidence that  defendant's shoe tracks 
led from the place where prosecuting witness slept and that  a sum of 
money somewhat less than the amount the prose(mting witness had lost, 
but in the same denominations, was found in defendant's house and that  
a paper which had been in the prosecuting witness' billfold was found on 
his premises, is held sufficient to overrule defendant's motion to nonsuit. 

I n  a prosecution for larceny and receiving, evidence tending only to 
show that a defendant was in the company of the prosecuting witness on 
the night prior to the time the money was stolen, and that  after defend- 
an t  had been jailed he was told that all he n,ould have to do to get out 
of trouble would be to give the prosecuting witness so much money, to  
which defendant replied "go get my daddy and I{," the prosecuting wit- 
ness, is held insufficient to  be submitted to  the jury. 

3. Criminal Law 5 31- 
Testimony that when arrested defendant had sh82es worn so a s  to make 

a peculiar mark on the ground and that these shoes: fitted the tracks a t  the 
scene of the crime, is competent. 

4. Criminal Lam 5- 
I n  the absence of a request, it is not error for the court to fail to define 

circumstantial evidence and \to instruct the jury how to evaluate such 
evidence, the general charge a s  to the burden and quantum of proof re- 
quired being without error. 
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5. Same: Criminal Law § 5- 

The intensity of proof required of the State, whether relying on circum- 
stantial or direct evidence, is to prove defendant's guilt to a moral cer- 
tainty or beyond a reasonable doubt, but when aptly requested to do so, 
the court must charge that circumstantial evidence must produce in the 
minds of the jurors a moral certainty of defendant's guilt and esclude 
every other reasonable hypothesis. 

APPEAL by defendants from Clement, J., at  August Term, 1947, of 
WILKES. 

Criminal prosecution tried upon indictment charging larceny and 
receiving from the person. 

The State offered evidence tending to show that  on the evening of 
15 July,  1946, Roby Broyhill had $1,700.00, twenty $50.00 bills, one 
$100.00 bill, and thir ty $20.00 bills, and a paper with some figures on it, 
in a billfold in his pocket. H e  had been hauling beans to some point in 
Tennessee and got home a t  6 :00 or 7 :00 p.m. Later  he went to a store 
near the Town of Xor th  Wilkesboro. R e  left this store around 11 :00 
o'clock. H e  then went to Clarence Benton's place. The defendants and 
others were there. About an  hour and a half later Broyhill started home. 
H e  was overtaken by these defendants. Broyhill and the defendants 
left the highway a distance of about 125 feet and all three of them took 
a drink of liquor. They sat down and talked. Later they walked into a 
cornfield some 500 feet from the highway where they sat down and all 
three of them took another drink. Broyhill went to sleep. Next rnorn- 
ing he discovered his money was gone. Brown's shoe tracks were identi- 
fied, leading from the place where Broyhill slept. Tracks made by three 
or four different persons were also identified. Later $450.00 were found 
in a cap hanging on the wall in Brown's home. The money consisted of 
seven $50.00 bills and five $20.00 bills. The paper tha t  Broyhill had in  
his billfold on the night of 15 July, 1946, was also found near Brown's 
spring. The money and paper were introduced in evidence. 

The only evidence against the defendant Warren, other than his pres- 
ence with Broyhill on the night of 15  July,  1946, is a conversation 
between the witness Sprinkle and Warren following his arrest and incar- 
ceration. Sprinkle testified that  a t  the suggestion of Broyhill he went 
to the jail and had the following conversation with Warren:  "I told him 
Broyhill said if he would find his money he would take up the papers. 
Warren said : 'Will you get him to take u p  the papers if I get the 
money 1' I said, 'If you have got the money get i t  and you can get out of 
this trouble.' H e  said 'Get get my  Daddy and Broyhill.' " On cross- 
examination Sprinkle testified that  Broyhill named four different people 
who might have his money. Tha t  he said he had taken his purse out i n  
Benton's place. "I t  was all Broyhill's idea for me to go i n  the jail and 
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talk to Warren. H e  wanted me to go and see if I could get his money 
back. The way I told him was if he wanted to get out of the trouble. 
I f  he would give him so much money, he would take up the warrant." 

Verdict: Each defendant guilty as charged in the bill of indictment. 
From the judgment imposed, the defendants appeal, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Trivette, Holshouser & Mitchell for defendants. 

DENNY, J. The first assignment of error to be considered is based on 
the exception to the refusal of his Honor to sustain 1,he defendants' motion 
for judgment as of nonsuit. The ruling of the court below in this respect 
as to the defendant Brown, will be upheld. However, we do not think 
the evidence as disclosed by the record is sufficient to sustain a verdict of 
guilty as to the defendant Warren. 

There is no evidence tending to establish the guilt of the defendant 
Warren other than his presence with Broyhill anc Brown on the night 
of 15 July, 1946, unless the conversation which took place in  the jail 
between the witness Sprinkle and Warren may be interpreted as a confes- 
sion of guilt. We do not think this conversation should be so construed. 
This view is supported by Sprinkle's testimony on cross-examination. 
Sprinkle informed Warren that all he would have to do to get out of 
trouble would be to give Broyhill so much money. I t  cannot be fairly 
inferred as a confession of guilt when such a proporgal was made for him 
to reply '(Go get my Daddy and Broyhill." The motion for judgment 
as of nonsuit should have been allowed as to the defendant Warren. 

The defendant Brown assigns as error the admission of evidence tend- 
ing to show that one of the shoes worn by him when he was arrested had 
a sole worn down to the canvass, that the shoe made a peculiar mark on 
the ground, and that this shoe fit perfectly into tracks found in the corn- 
field where Broyhill slept on the night of 15 July, 1946. This evidence 
was competent and the assignment of error cannot be sustained. 8. v. 
Walker, 226 N. C., 458, 38 S. E .  (2d), 531; S. v. Mays, 225 N. C,,  486, 
35 S. E. (2d), 494; S. v. McLeod, 198 N. C., 649, 152 S. E., 895. 

This defendant also assigns as error the failure of the trial Judge to 
define circumstantial evidence and to instruct the jury how to appraise 
or evaluate such testimony. I n  the absence of a request to  do so, the 
failure of the court to instruct the jury regarding circumstantial evi- 
dence, or as to what such evidence should show, will not be held for 
reversible error, if the charge is correct in  all other respects as to the 
burden and measure of proof. S. v. Shook, 224 N. C., 128, 32 S. E. (2d), 
392. However, when the trial Judge does charge the jury regarding 
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circumstantial evidence no set formula is required, but an instruction 
substantially as given in  S. v. Stiwinter, 211 N. C., 278, 389 S. E., 868, 
and approved in  S. v. Miller, 220 N. C., 660, 18 S. E. (2d), 143, is 
required. There the Court said: "When the State relies upon circum- 
stantial evidence for a conviction, the circumstances and evidence must 
be such as to produce in the mind of the jurors a moral certainty of the 
defendant's guilt, and exclude any other reasonable hypothesis. . . . See, 
also, S. v. Madden,, 212 N .  C., 56, 192 S. E., 859, where Barnhill, J., 
fully discusses the subject. See, also, 23 C. J., 149, 150, 153." 

I t  makes no difference whether the State is relying on circumstantial 
or direct evidence, or both, the evidence must produce in  the mind of the 
jurors a moral certainty of the defendant's guilt, otherwise the State has 
not proven his guilt beyond a reasonable doubt. 

The charge of his Honor in the trial below is free from prejudicial 
error. 

We have examined the other assignments of error and they are without 
merit. 

We find no error in the trial below as to the defendant Odell Brown. 
The judgment as to Eugene Warren is reversed. 
On Brown's appeal-No error. 
On Warren's appeal-Reversed. 

STEVE SPARKS, ADMINISTRATOR OF THE ESTATE OF JIMMIE RAY 
BUCHANAN, v. BROWN WILLIS. 

(Filed 8 October, 1947.) 
1. nia1 $j 22c- 

When the entire evidence, giving plaintiff the benefit of every reasonable 
intendment and every reasonable inference therefrom, is sufficient to be 
submitted to the jury, the fact that the testimony of some of plaintiff's 
witnesses, standing .alone, would seem to negate plaintiff's cause of action, 
does not justify nonsuit. 

2. Automobiles 5 18h @)-Whether driver failed to keep proper lookout 
and control of car in vicinity of child held for jury. 

The evidence tended to show that a child six years old ran into the 
street from defendant's right, that defendant applied the brakes of his 
truck 60 feet before the collision, turned his truck which had been travel- 
ing on its right side of the highway, to the left, and that the back wheels 
of the truck crushed the child some four or five feet from the driver's left 
of the highway. After the collision, the truck continued across the ditch 
on'its left side of the highway and plowed through a hedge for a distance 
of 36 feet before coming to rest. There was evidence that the accident 
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occurred in a business or residential district, that the day was clear and 
that the drirer did not sound his horn. G. S., 20 174 (e) .  Plaintiff's evi- 
dence did not show that the child ran into the !street from concealment. 
HcTd: The granting of defendant's niotion to nonsuit error. 

3. Automobiles § 17- 

The driver of a motor vehicle who sees, or br the esercise of due care 
should see, a child on or near the traveled portion of a street, is under 
dnty to use proper care in respect to the speed ax1 control of his vehicle 
and maintain a rigilant lookout and give timely wirning to avoid injury, 
recognizing the likelihood of the child's running into the street in obedi- 
ence to childish impulse. 

4. Automobiles 9 8j- 
The rule that a driver confronted with a sudden emergency is not held 

to the same degree of care as in ordinary circumstances but only to that 
degree of care which an ordinarily prudent person would use under similar 
circumstances, is not available to one who by h i s  own negligence has 
brought about or contributed to the emergency. 

APPEAL by plaintiff from Clement, J., a t  ,July Term, 1947, of 
XITCHELL. Reversed. 

This was an action to recover damages for the wrongful death of 
plaintiff's intestate, alleged to have been caused by the negligence of the 
defendant ill the operation of a motor truck. At the close of plaintiff's 
evidence, the defendant's motion for judgment of nonsuit was allowed, 
and from judgment dismissing the action plaintiff appealed. 

Procfor  cE. Dnmeron, TI'. C .  Berry, und McBee aLXcBee for plaintif, 
appellan f. 

Williams, Cocke & Williams for defwdant, appel'lee. 

DEVIX, J. The only question presented by this appeal is whether the 
plaintiff has offered sufficient evidence of actionable negligence on the 
part  of the defendant to carry the case to the jury. 

The plaintiff's intestate, a child six years of age, was crushed to  death 
under the rear wheels of a heavily loaded motor truck driven bv the 
defendant. The fatal  accident occurred on a street within the corporate 
limits of the Town of Spruce Pine. The street was paved, 18 feet wide, 
and extended in an east and west direction. The truck was proceeding 
east, and the child came from the south side of the street and was run- 
ning diagonally north across the street when he  came in  contact with the 
truck. H i s  body after he was run  over lay four or five feet from the 
north side of the street. The tire marks on the pavement indicated the 
brakes on the truck were applied a t  a point 60 feel; west of the place of 
(bollision; tha t  the truck then r an  sharply to its left, and after striking 
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the child, continued on across the ditch on the north side of the street, 
and plowed through a hedge for a distance of 36 feet before coming to 
rest. There mas evidence that  the truck before the accident was on its 
right side of the street, and trareling a t  a speed 25 to 30 miles per hour, 
upgrade, on a dry  pavement, and that  the day was clear. There was 
some evidence that  the place where the accident occurred was within a 
business district, as defined by G. S., 20-38 (a) ,  or a t  least within a resi- 
dential district, G. S., 20-38 (w) 1. Under the statute then in force 
(1946) speed of a motor vehicle in excess of 20 miles per hour in  a 
business district, or 25 miles per hour in a residential district vould 
constitute prima facie evidence that  the speed was unreaqonable and 
unla~vful. G. S., 20-141. 

The evidence was that  the child came from the south side of the street, 
probably from a garage, and war running across the street, apparently 
unconscious of the approach of the truck. One of the two witnesses who 
saw the child before he was killed obserrrd him about the middle of the 
street, and the other saw him one-third of the way across, and both said 
that  as the truck cut to its left the child ran  into the truck and fell under 
the rear ~vheels. There was evidence that  the horn was not sounded. 

Though there Tere several automobiles parked on the south side of 
the street, they appear to  have been parked off the street and west of the 
garage, nor did i t  appear from plaintiff's evidence that  the child ran 
from behind either of these automobiles, or mTas concealed by them. Con- 
tributory negligence was not pleaded. 

The plaintiff contends this testimony afforded some evidence of negli- 
gence on the part  of the defendant in that  he failed to keep proper look- 
out in traveling a public street, and drove his truck a t  an  unreasonable 
speed, not only as shown by the testimony of the witnesses, but also as 
indicated by the momentum of the truck after the brakes were applied. 
H e  contends that  the reasonable inference should be drawn from the 
testimony offered that  the defendant saw the child on the street appar- 
ently oblivious of the approach of the truck, or in the exercise of due 
care should have seen him, in time to have taken measures to avoid the 
injury by slowing down and sounding his horn, as required by G. S., 
20-191 (e) ,  and that  instead he turned his truck to the left across the 
strect in the very direction in which the child was running. 

T h i l e  there was evidence from witnesses offered by plaintiff which, 
standing alone, would seem to exculpate the defendant from the imputa- 
tion of negligence, and all the circumstances are not clear, yet considering 
the entire evidence under the rule that  plaintiff is entitled on the motion 
to nonsuit "to every reasonable intendment and every reasonable infer- 
ence therefrom" in  his favor ( J f o o r e  c. Powel l ,  205 N. C., 636, 172 S. E., 
188), we reach the conclusion that  there is here sufficient eridence to 
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withstand the defendant's motion and to entitle the plaintiff to have his 
case submitted to the jury. 

I t  has been frequently declared by this Court to be the duty of one 
driving a motor vehicle on a public street who sees, or by the exercise of 
due care should see, a child on the traveled portion of the street or appar- 
ently intending to cross, to use proper care with respect to speed and 
control of his vehicle, the maintenance of vigilant lookout and the giving 
of timely warning, to  avoid injury, recognizing the likelihood of the 
child's running across the street in obedience to childish impulses and 
without circumspection. Yokeley v. Rearns, 223 N. C., 196, 25 S. E. 
(2d), 602; Smi th  v. Miller, 209 N.  C., 170, 86 S. E., 1036; S. v. Gray, 
180 N. C., 697 (710), 104 S. E., 647. 

True, the evidence would indicate that the defendant was confronted 
with a sudden emergency, and the general rule is that one confronted 
with a sudden emergency is not held by the law to the same degree of care 
as in ordinary circumstances, but only to that degree of care which an 
ordinarily prudent person would use under similar circumstances. Hoke 
v. Greyhound Corp., 227 N.  C., 412, 42 S. E. (2d),  593. "The standard 
of conduct required in an emergency iis elsewhere is that of the prudent 
man." Ingle v. Cassady, 208 N.  C., 497, 181 S. E., 562. "But," said 
Justice Winborne in  Hoke v. Greyhound Corp., mspra, "the principle is 
not available to one who by his own negligence has brought about or con- 
tributed to the emergency." 

There was error in allowing defendant's motion for nonsuit, and the 
judgment dismissing the action is 

Reversed. 

STATE v. JOHN HORACE C0RR:ELL. 

(Filed 8 October, 1947.) 

1. Homicide 271-Instruction held error in tailing to charge upon defend- 
ant's evidence that he had abandoned Aght and so notilled adversary. 

The State's evidence tended to show an altercation between defendant 
and deceased at deceased's place of business, that defendant struck de- 
ceased, whereupon deceased ordered defendant out of his place, and that 
defendant declined to leave, and both men obtained pistols. Defendant's 
evidence tended to show that after deceased procured his pistol defendant 
insisted no offense was intended, that both he and his companion assured 
deceased they would leave and were in the act of doing so when deceased 
advanced in an angry manner declaring his intention to shoot to kill, and 
that thereupon defendant shot deceased. An instmction stating the gen- 
eral principle of withdrawal and the State's contention that defendant was 
at  fault and was the aggressor up to the time of the slaying, without 
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submitting defendant's contention that his evidence tended to show that 
he had in good faith abandoned the quarrel and so notified his adversary, 
is held reversible error. 

a. (MminaL Law § 53k- 
Where the court gives the State's contentions on a particular aspect of 

the case it is reversible error for  the court to fail to give defendant's con- 
tentions arising upon his evidence upon the same aspect. 

APPEAL by defendant from Sink, J., at March Term, 1947, of WILKES. 
Criminal prosecution on indictment charging the defendant with the 

murder of one Charles Baker. 
When the case was called for trial, the solicitor announced that he 

would not prosecute on the capital charge, but would ask for a verdict of 
murder in the second degree, or manslaughter, as the evidence might 
disclose. The defendant entered a plea of not guilty. 

There is evidence tending to show that on the evening of 27 December, 
1946, the defendant in company with one Faye Fields drove from Cald- 
well County in his brother's automobik to a night club in Wilkes County. 
This night club, known as 40 & 8 Club, was operated by Charles Baker 
and his brother. After having dinner and several drinks, the defendant 
and his companion started home, but discovered that the automobile in 
which they were traveling had a run-down battery. Charles Baker and 
a colored boy, Thomas Graham, undertook to push the car with Baker's 
pickup truck, but soon discovered the car would not run under its own 
power. All four of them then returned to the night club. Additional 
drinks were suggested; Baker and Correll, who were quite good friends, 
engaged in a game of high dice, beginning at $5 and winding up a t  $80 
a shot. They fell to quarreling over the game, hot words ensued, and the 
evidence is in sharp conflict as to what transpired thereafter. Appar- 
ently each thought the other had taken too many drinks. 

The State's evidence tends to show that Correll struck Baker in the 
face; whereupon Baker ordered him out of his place, but Correll de- 
clined to leave. Both men obtained guns or pistols. Correll fired the 
one and only shot, which proved to be fatal. 

The defendant's evidence tends to show that both Correll and his com- 
panion, Faye Fields, remonstrated with Baker when he got his pistol, 
insisted that no offense was intended, and that Correll was not angry 
with him. They assured him they would leave and were in  the act of 
doing so (Correll had just "finished putting Miss Fields' coat on"), when 
Baker advanced in  an angry manner, declared his intention to shoot to 
kill, aimed at Correll and was trying to get Faye Fields from between 
them when Correll says he "throwed up his hand, shut his eyes, and 
pulled the trigger." Baker was hit in the forehead and died almost 
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instantly. Correll says, "I fired that  shot because I was afraid-abso- 
lutely afraid he was going to kill me." 

Verdict : Guilty of manslaughter. 
Judgment:  Imprisonment in the State's Prison for not less than 3 

nor more than 7 years. 
Defendant appeals, assigning errors. 

Attorney-General  MciZlullan and  Assis tant  Attorneys-General B r u t o n ,  
Rhodes ,  and  M o o d y  for the  S t a f e .  

F a t e  Bea l  a n d  Jones ,  Bowers  & Pr i i chard  for defendant .  

STACY, C. J. The case turns on the adequacy ,and correctness of the 
following instruction to the jury:  "If the jury shall find beyond a reason- 
able doubt that  Charles Baker came to his death ss a result of a pistol 
shot fired by the defendant, Johnny Correll, i t  is necessary, i n  order for 
the prisoner to show self-defense, the killing with a deadly weapon being 
proven beyond a reasonable doubt, or admitted by him, he must show 
absence of fault on his part, and that  the killing was done while he was 
under actual fear or had reasonable grounds to fear that his life was 
in danger, or that he was in  danger of great bodily harm, and that it was 
necessary, or that i t  reasonably appeared to him to be necessary, to kill 
his assailant to save his own life, or to protect himself from great 
bodily harm." 

Immediately following this instruction, the court continued: "The 
State of North Carolina contends and insists under all the facts in this 
case that  the defendant, Johnny Correll, was not without fault himself, 
but on the contrary mas the aggressor and was so up until the time of the 
slaying of Charles Baker." At no time did the court submit to the jury 
for its consideration, the evidence of the defendant tending to show that  
he had in  good faith abandoned the quarrel and had so notified his 
assailant, albeit the general principle of withdrawd was called to their 
attention. 

The objection to the above instruction is, that  i t  .ook from the defend- 
ant  his perfect right of self-defense and overlookell the evidence which 
notified Baker that the defendant had in good faith quit the quarrel and 
was preparing to leave the club with his companion. 26 Am. Jur., 248. 
I n  this respect, the defendant says the charge contains an  "aching void" 
a s  to his right to protect himself under the circuizlstances as they ap- 
peared to him a t  the time. 8. v. Pollard,  168 N. C'., 116, 83 S. E., 167. 
We are constrained to  hold the exception well taken in  the light of the 
pertinent decisions heretofore rendered in this jurisdiction. S. v. Gar-  
lmd, 138 N .  C., 675, 50 S. E., 853; S. v. B a l d w i n ,  184 N .  C., 789, 114 
S. E., 837; S. v. Crisp ,  170 N. C., 785, 87 S. E., 5 1 1  (discusses differ- 
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elice between perfect and imperfect right of self-defewe) ; S. 2,. Kennedy, 
169 S. C., 326, 85 8. E., 42. 

Speaking directly to the question here under consideration, Noke, J., 
in delivering the opinion of the Court i n  the last cited case, dealt with 
the matter in the following manner:  "I t  may be well to note that  the 
term 'quitting the combat,' within the meaning of these decisions, does 
not alx-ags and necessarily require that  :r defendant should physically 
withdraw therefrom. I f  the counter attack is of such a character that  
he c:mnot do this consistently with safety of life or limb, such a course 
is not required; but before the right of perfect self-defense can be re- 
stored to one who has wrongfully brought on a difficulty, and particularly 
where he has done so by committing a-battery, he is required to  abandon 
tllc combat in good fai th and signify this in some way to his adversary. 
The principle here and the basic reason for i t  is very well stated in case 
of S t o f e r  1 % .  Thc State, 15 Ohio St., 47:  'There is every reason for say- 
ing that  the colldlrct of the accused rclied unon to wstain such a defense 
u 

must hare  been so marked in the matter of time, place, a i d  circumstance 
as  not only to  clearly evince the withdra~val of the accused in good fai th 
from the combat. hut albo as fairlv to advise his adversary that  his 
danger has passed and to makc his conduct thereafter the pursuit of 
vengeance rather than measure taken to repel the original assault.' " 

Thcre is evidence on the prehent record vhich  called for the application 
of this principle. The failure to make such application, in the light of 
the instruction given, coilstitutes error which entitles the defendant to 
another hearing. G. S., 1-130. Having given the State's contention 
that  the defendant was the aggressor "up until the time of the slaying," 
it n7as but meet that  the contrary contention of the defendant should 
have been given. And so the law is written. Xess i cE  v. IJickory, 211 
3. C., 531, 191 S. E., 43. "When the judge assumes to charge, and 
correctly charges the lam upon one phase of the evidence, the charge is 
incomplete l~nless embracing the lan- as applicable to the respective con- 
tentions of each party." Second Headnote, Jnrrett 71. Trunk  Co., 144 
X. C., 299, 56 S. E., 937. I n  this respect, the case of 5'. 21. Fair ley,  227 
K. C., 134, 41 S. E. (2d),  88, appears to be directly in point, and would 
seem to he controlling here. 

Fo r  the deficiency in the charge, as indicated, a new trial will be 
awarded. 

Kew trial. 
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DAVIS V. BOTTLING CO. 

W. E. DAVIS V. COCA-COLA BOTTLING COMPA.NY O F  ASHEVILLE. 

(Filed 8 October, 1947.) 
1. Foods g 6c- 

The doctrine of res ipsa loquitur does not apply to the bursting of a 
bottle of Coca-Cola, and standing alone, it is insufficient to make out a case 
of actionable negligence. 

Evidence that plaintiff was injured by the internal explosion or bursting 
of a bottle of Coca-Cola and that other bottles prepared by the same manu- 
facturer within a reasonable proximity in time h,sd in like manner unac- 
countably exploded, is held sufficient to make out a case of actionable 
negligence. 

S. Foods !j 6b: Evidence 8 28- 
In an action to recover for injury sustained from the internal explosion 

of a bottle of Coca-Cola, evidence that other  bottle,^ prepared by defendant 
under substantially similar conditions had exploded, is competent when 
accompanied by proof of substantially similar circumstances and reason- 
able proximity in time. 

BABNHILL, J., dissenting. 

APPEAL by defendant from Pless,  J., at May Term, 1947, of HENDER- 
SON. NO error. 

This was an action to recover damages for an injury to plaintiff's 
hand caused by the bursting of two bottles of Coca-Cola sold to him by 
the defendant. 

The plaintiff testified that a t  the time of his injury he was proprietor 
of a restaurant in Hendersonville, and regularly dluring the summer of 
1944 purchased from the defendant bottled Coca-Cola, delivered from its 
plant in  cases of 24 bottles, to be sold customers in his place of business. 
About 14 August, 1944, in removing some of these bottles from a case 
t,o be placed in a large icebox or cooler he picked up two bottles in his 
right hand, and as he was putting them in the cooler, both bottles sud- 
denly burst or exploded, the glass cutting his hand ttnd wrist and causing 
serious injury. The two bottles had not touched anything before they 
burst, and seemed to "burst all to pieces." The cases of Coca-Cola when 
delivered were first placed by defendant's driver in an adjoining room, 
whence they were removed to the front room and bclttles taken therefrom 
and put in the icebox. On this occasion four or five cases had been stacked 
up by defendant's driver, and the plaintiff removed the two cases on top 
and was putting the bottles from them in the icebox when the explosion 
occurred. 
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Another witness testified that he worked in  lai in tiff's restaurant dur- 
ing the summer of 1944, and observed that several of these Coca-Cola 
bottles purchased from defendant burst; that on one occasion as he was 
putting bottles of Coca-Cola from a case into the icebox, and had raised 
up and turned, a bottle burst. He testified he handled the bottles care- 
fully, taking up one or two at a time, and laying them in the icebox. 
Three or four exploded during that summer in similar manner. 

Another witness testified he was employed by plaintiff in his restaurant 
at  the time; that three or four days after plaintiff was injured witness 
placed a number of bottles of Coca-Cola in the icebox and shortly there- 
after heard an explosion and found a bottle had burst. The broken 
bottle was lying on the top of the other bottles. 

I t  was admitted that defendant was engaged in the manufacture, bot- 
tling and sale of Coca-Cola "at all times mentioned herein," and, accord- 
ing to defendant's witness, with the same machinery and in same manner, 
particularly "between May 1st and August 30th, 1944." 

Defendant's evidence tended to show that the bottles were of uniform 
size and shape, and were carefully inspected before filling; that the bot- 
tling operation was carried on by defendant in a careful manner and with 
approved machinery and in accord with the best methods; that the carbo- 
nated water was infused by machinery to the regulated pressure of 48 
pounds to the square inch; that it would require from 440 to 700 pounds 
pressure to cause an internal explosion in a Coca-Cola bottle; and that 
the description of the breaking and its effect on the bottle (caps and 
bottoms intact) as testified, would indicate the breaking of the bottles 
was due to some other or outside cause and not to defective bottles or 
overcharge. 

On issues submitted to the jury there was verdict that plaintiff was 
injured by the negligence of the defendant, and that he had suffered dam- 
age in the sum of $500. From judgment on the verdict, defendant 
appealed. 

Monroe 41. Redden  and J.  E. S h i p m a n  for plaintiff ,  appellee. 
W i l l i a m ,  Cocke & Williams for defendant ,  appellant. 

DEVIN, J. Plaintiff's action for damages for the injury caused by the 
bursting of bottles containing Coca-Cola ;hich had been bottled and sold 
by the defendant was based on allegations of negligence, and defendant's 
appeal presents only the question whether sufficient evidence of negli- 
gence on the part of the defendant was offered to carry the case to the 
jury. Error is assigned in the denial of defendant's motion for judgment 
of nonsuit. 
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I t  is well settled in  this jurisdiction that  proof of in jury  caused by the 
explosion of a bottle containing a carbonated beverage, alone, would not 
be sufficient to make out a case of actionable negligence. The  doctrine 
of res ipsa loquitur does not apply. Dail v. Taylor, 151 N. C., 284, 65 
S. E., 1101; Cashwell v. Bottling N70rks, 174 X. C., 324, 93 S. E., 901; 
Lamb c. Boylcs, 192 N .  C., 542, 135 S. E., 464; Perry v. Bottling Co., 
196 N. C., 175, 145 8. E., 14. 

But  in cases where compensation is sought for injury caused by such 
explosion, the rule established by this Court is that  when i t  is made to 
appear that  other bottles filled by the same bottler, under similar circum- 
stances, about the same time, have exploded, there is afforded some evi- 
dence of negligence sufficient to be submitted to the  jury, as i t  mould 
thus form the basis for the permissible inference tha t  the bottler had not 
exercised that  degree of care required of him under the circumstances. 
Enloe z, Bottling Co., 208 S. C., 305, 180 S. E., 582; Grant v. Bottling 
CO., 176 ?\'. C., 256, 97 S. E., 27; Cashwell v. B3ftling Works,  supra; 
Fitzgerald c. R. R., 141 N. C., 530, 54 S. E., 391. And this court has 
been careful, before permitting plaintiff's case to  be submitted to the 
,jury, to require that  plaintiff offer evidence of other instances of bottles 
filled by defendant exploding under '(substantially similar circumstances 
and reasonable proximity in time." Ashkenazi v. Bottling CO., 217 
N .  C., 552, 8 S. E. (2d),  818. As tending to show actionable negligence 
on the part  of the defendant, it  is competent for plaintiff to show that  
products produced by the defendant under substantially similar condi- 
lions and sold by i t  a t  about the same time contained the same defects, 
such similar instances being allowed to be offered as some evidence of 
defendant's negligence a t  time of plaintiff's in jury  ('when accompanied 
by proof of substantially similar circumstances and reasonable proximity 
in time." Tickle v. flobgood, 216 N.  C., 221, 4 S. E. (2d),  444; McLeod 
2). Bottling Co., 212 N. C., 671, 194 S. E., 82;  Enloe v. Bottling Co., 
208 N.  C., 305, 180 S. E., 582; Broadway v. Grimes, 204 N. C., 623, 
169 S. E., 194. 

Under the rule laid down by this Court and uniformly followed in the 
cases cited, we conclude tha t  the plaintiff has offered sufficient evidence 
to require submission of his case to the jury, and that  defendant's motion 
for judgment of nonsuit was properly denied. 

N o  error. 

BARNHILL, J., dissenting: I am compelled to enter my  dissent for  the 
reason, in my  opinion, there is no evidence in  the record tending to show 
that  the Coca-Cola handled by plaintifl: a t  the time he was injured and 
that  in the possession of the other witnesses who gave evidence of other 
instances of bursting bottles was manufactured or bottled a t  or about 
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the same t imr.  T h i s  is a n  essential l ink i n  the  circumstantial evidence 
tending t o  establish negligence on t h e  p a r t  of defendant  under  the  
L ( other instances" doctrine. I n  the  absence of such proof I vote t o  sustain 
the exception to the refusal of the  court  to  dismiss as  i n  case of nonsuit. 

E R K I E  R. MASSESGILJi A S D  D. H. WEBB r. ALICE R. LEE. 

(Filed 8 Octoher, 1947.) 
1. Injunctions a 4f- 

Where a n  action to t ry title is pending, a judge of the Superior Court 
has judicial power to issue an order restraining a party to the action from 
further action or procetding to ohtnin possession against a tenant of the 
adverse party. G. S., 1-493. 

2. Sheriffs 6- 

Execution of a judgment against defendant in summary ejectment to 
remove her from the land was issned and delivered to the sheriff. The 
sheriff failed to serve the esecution bewuse of an intervening order re- 
vtraining the plaintiff from further prosecuting the summary ejectment, 
issued in a prior pending action to try title. Held: Motion to amerce 
the sheriff for failure to serve the execution was properly denied, since 
the shcriff had shown sufficient callse for failing to s e n e  the execution. 
G. S., 162-14. 

3. Injunctions 12- 

Where a temporary restraining order is issued by a judge having judi- 
cial power to  issue the order, the remedy, if the order is  erroneous, is by 
motion to dissolve or hy appeal. and not by defiance. 

,IPPEAL by plaintiff Massengill f r o m  Ilarris, J., a t  Apr i l  Term,  1947, 
of JOIINSTOK. Affirmed. 

This  was a motion t o  amerce t h e  Sheriff of Johns ton  County for  
fai lure  t o  serve a n  execution issued f r o m  the  court of a Just ice of t h e  
Peace. F r o m  denial of the  motion by t h e  Just ice of t h e  Peace, plaintiff 
Massengill appealed to  the  Superior  Court.  I n  t h e  Superior  Cour t  the 
Presiding Judge,  on the  facts  found, denied the  motion f o r  judgment fo r  
t h e  prescribed penalty, and the  plaintiff Massengill appealed to  the 
Supreme Court.  

Leon G. Stecens for plaintif Massengill. 
Hooks & Mitchiner and W ~ l l o n s ,  Martin & W ~ l l o n s  for C.  L. Denning, 

Sh miff. 
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MASSENGILL v. LEE. 

DEVIN, J. The findings of fact made by Judge Harris were based 
upon the record and the evidence offered, and we think are sufficient to 
support the order denying appellant's motion for judgment absolute 
against the Sheriff for the penalty prescribed by C:. S., 162-14. 

The pertinent facts were these: 10 December, 1945, the plaintiffs 
instituted summary ejectment proceedings in the court of a justice of the 
peace against defendant Alice R. Lee to remove her from a 20-acre tract 
of land. Judgment was rendered in f w o r  of plaintiff Massengill for the 
possession of the land 18 December, 1945. Alice R. Lee gave notice of 
appeal but was unable to give the required $500 bond. At this time 
there was pending in the Superior Court of Johnston County a civil 
action entitled "Joseph R. Moore and others, vs. Ernie R. Massengill 
and D. H. Webb and others." This was an action to try the title to the 
described 20-acre tract of land upon allegation of title thereto in Moore 
and want of any title in Massengill and Webb. 18 December, 1945, on 
affidavit of Moore that defendant Alice R. Lee was in possession of the 
land with permission of Moore, and that Massengill and Webb were 
wrongfully attempting to gain possession of the land before the rights of 
the parties could be determined, Judge Harris issued a temporary re- 
straining order restraining Ernie R. Massengill and D. H. Webb and 
their attorneys and agents from any other action or proceeding in at- 
1,empting to take possession of said land or remove any person therefrom 
until the further order of the court. This restraining order was deliv- 
ered to the Sheriff of Johnston County and by him personally served on 
the plaintiff Massengill, 21 December, 1945. 22 December, 1945, the 
plaintiff Massengill applied to the Justice of the Peace for execution 
against defendant Alice R. Lee to remove her from i,he land. This execu- 
tion was issued and delivered to the Sheriff, who, knowing of the issuance 
of the restraining order, sought the advice of Judge Harris and was 
advised by him that service of the execution would be in violation of the 
restraining order. The Sheriff thereupon made return of the execution 
as not served on account of the restraining order of Judge Harris. Sub- 
sequently Alice R. Lee moved off the land and the restraining order was 
dissolved without prejudice. Nearly a year later, on 6 December, 1946, 
plaintiff Massengill made motion in  the Justice's C'ourt for amercement 
of the Sheriff for failure to serve the execution. This motion was denied 
by the Justice and on movent's appeal therefrom to the Superior Court, 
the Judge Presiding, Judge Harris, found the facts substantially as 
above set out and adjudged that the motion for judgment absolute against 
the Sheriff for the penalty prescribed by the statute be denied. 

Plaintiff appellant based his motion for judgment against the Sheriff 
upon the view that Judge Harris was not holdin? court in Johnston 
County at the time of issuing the restraining order, cmd that the restrain- 
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ing order issued by him was void as attempting to restrain the action of 
a different court in a different action, citing Childs v. Martin, 69 N. C., 
126. But the restraining order here was issued from the Superior Court 
by a judge thereof against Massengill and Webb who were parties to the 
action in which it was issued, and in respect to the subject matter of that 
action, to preserve the status quo. Whether the restraining order was 
properly issued or not, it could not be ignored by plaintiff Massengill. 
Judge Harris, on proper showing and in accordance with the statutes, 
had the judicial power to issue the restraining order (G. S., 1-493; 
Hamilton v. Icard, 112 N. C., 589, 17 S. E., 519), but if the order was 
erroneously issued, the remedy was by motion to dissolve, or appeal, or 
by action on the injunction bond, and not by open defiance. Nobles v. 
Roberson, 212 N. C., 334,193 S. E., 420. The Sheriff, having knowledge 
of the terms of the order, had "sufficient cause'' (G. S., 162-14)) as held 
by the court below, to decline to serve an execution procured by the plain- 
tiff in violation of the order restraining him from doing what he was 
thereby attempting to do. 

The ruling of Judge Harris in denying the motion to amerce the 
Sheriff must be 

Affirmed. 

STATE v. SANFORD E. SNEAD. 

(Filed 8 October, 1947.) 

1. Criminal Law 9 77d- 
The record imports verity and the Supreme Court is bound thereby. 

2. Same: Homicide 5 16: Criminal Law 5 
Defendant's plea of not guilty puts the credibility of the State's evidence 

in issue, and where the defendant does not go upon the stand but the 
State introduces testimony of an alleged confession made by defendant 
that he killed deceased with a deadly weapon, it is error for the court to 
assume that the testimony is true and instruct the jury that the burden is 
upon defendant to rebut the presumption arising from a killing with a 
deadly weapon, without predicating such instruction upon B finding by the 
jury of the requisite facts. 

APPEAL by defendant from Edrnundson, Special Judge, at March 
Criminal Term, 1947, of HARNETT. 

Criminal prosecution on indictment charging the defendant with the 
murder of one Ada Massey. 

When the case was called for trial, the solicitor announced that he 
would not prosecute on the capital charge, but would ask for a verdict 
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of murder in the second degree or manslaughter as the evidence might 
disclose. The defendant thereupon entered a plea of not guilty. 

The record reveals that on 26 May, 1946, about the hour of 6 :00 a.m., 
the lifeless body of Ada Massey was found by a ~ u b l i c  officer on Broad 
Street in the Town of Dunn, near the Paste Board Inn. There was a 
deep stab wound on the left side of her chest, which apparently had been 
inflicted with some sharp instrument. The wound extended to the apex 
of the heart. A pair of scissors lay on the ground three or four inches 
from the dead woman's hand. The defendant had been in company with 
the deceased the night before. H e  was later heard .!o say, "I killed Ada." 

I n  an alleged confession, admitted over objection, the defendant is 
quoted as saying: "I called Ada out (of the Paste I3oard Inn) ,  and when 
she came out she came out with a pair of scissors in her hands and started 
running me. . . . She struck at  me with the scissors and I cut her under 
the left a rm;  she gasped, let out. a scream, and fell. . . . I cut heE with 
the red-handle knife." 

The defendant offered no testimony. I n  the court's charge to the jury, 
reference is made to witnesses for the defendant. However, the defend- 
ant himself did not take the witness stand. 

Verdict: Guilty of murder in the second degree. 
Judgment: Imprisonment in the State's Prison "to serve a term of 15 

to 20 years." 
The defendant appeals, assigning errors. 

A ttorney-General MclClullam and Assistant A ttomeys-General Bruton, 
Rhodes, and Moody for the State. 

J. R. Young and Charles Boss for defendant. 

STACY, C. J. We are constrained to hold the following instruction for 
error: "If you are not satisfied beyond a reasonable doubt that the de- 
fendant is guilty of murder in the second degree, as the Court will in- 
struct you what constitutes murder in the second degree, you would 
consider whether from all the facts in this case, both the State and the 
defendant, the defendant has offered such evidence as would reduce the 
crime with which he is charged to that of manslalighter. And in that 
case, gentlemen of the jury, the burden is upon the defendant to satisfy 
YOU from the evidence introduced by himself, or the evidence introduced 
by the State, or lack of evidence, that there was no malice in the killing, 
and thereby mitigate or reduce the crime charged to that of man- 
slaughter." 

I n  this instruction, the court seems to have overlooked, for the moment, 
the defendant's plea of not guilty, which called in question the State's 
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evidence and required a finding by the jury that  the defendant inten- 
tionally killed the deceased with a deadly weapon before the presumption 
of an unlawful homicide with malice could apply, S. v. Floyd, 226 N. C., 
571, 39 S. E. (2d))  598, and place upon the defendant the burden of 
rebutting such presumption-in part, if he would reduce or mitigate the 
offense to manslaughter, and altogether if he would gain an  acquittal. 
S. v. Ellison, 226 N. C., 628, 39 S. E. (2d ) ,  524; 8. v. Buryage, 223 
N.  C., 129, 25 S. E. (2d),  393; 5'. v. Benson, 183 N. C., $95, 111 S. E., 
869. 

There mas no admission on the hearing that  the defendant slew the 
deceased IT-ith a deadly weapon, yet he was required to handle the laboring 
oar in the absence of a finding by the jury that  he n-as "guilty of murder 
i n  the second degree." This was an  inadvertence, or else some error has 
crept into the transcript. I n  either erent, a new trial seems necessary. 
We must take the record as we find it. Abernethy v. Burns, 210 N .  C., 
636, 188 S. E., 97. I t  is not now subject to  change or correction. S. v. 
Moore, 210 N. C., 686, 188 S. E., 421. I t  imports verity, and we are 
bound by it. S. v. Dee, 214 X .  C., 509, 199 S. E., '730; S. v. Brown, 207 
N .  C., 156, 176 S. E., 260. 

The evidence of what the defendant is alleged to have said about the 
killing was challenged on the hearing, and the court was in error in 
assuming this evidence to be true. The  plea of traverse put its credibility 
i n  issue. S. v. Sfone, 224 S. C., 848, 32 S. E. (2d), 651; S. v. Peterson, 
225 X. C., 540, 35 S. E. (Zd), 645; S. v. Davis, 223 N. C., 381, 26 S. E. 
(2d), 869; 8. v. Singleton, 183 N. C., '738, 110 S. E., 846. 

Fo r  error in the charge, as indicated, a new trial will be awarded. 
New trial. 

STATE v. WORTH WEAVER. 

(Filed S October, 1947.) 

1. Criminal Law 3 52a- 
A motion to nonsuit, made for the first time a t  the conclusion of all the 

eridence. does not present the sufficiency of the evidence for review, i t  
being incumbent upon the defendant to move for nonsuit a t  the close of 
the State's evidence, note exception if overruled, and, if he introduce evi- 
dence, to renew the motion at the close of all the evidence, and note excep 
tion if  overruled, and assign error based on the latter exception. G. S., 
15-173. 

2. Homicide 9 27- 
A new trial is awarded in this case for that according to the record the 

court used the word "murder" rather than the word "manslaughter" in its 
charge upon the offense of manslaughter. 
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3. Criminal Law 8 77d- 
The Supreme Court is bound by the record. 

APPEAL by defendant from Burgwyn, Spacial Judge, at Special Term, 
February, 1947, of HARNETT. 

Criminal prosecution tried upon indictment charging the defendant 
with the felonious slaying of one Roy L. King. 

Verdict : Guilty of manslaughter. . Judgment : Imprisonment in  the 
State's Prison for a term of not less than seven :nor more than fifteen 
years. The defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Neil1 McK. Salmon for defendant. 

DENNY, J. The defendant excepts to the refusal of the court below 
to grant his motion for judgment as of nonsuit. While we think the 
evidence offered in the trial below is ample to sustain his Honor's ruling, 
were i t  otherwise, the ruling is not presented for review on this appeal. 
I t  does not appear from the record that the defendant moved for judg- 
ment as of nonsuit at  the close of the State's evidence. The defendant 
offered evidence and a t  the close of all the evidence the record states the 
defendant renewed his motion for judgment as of nonsuit, which was 
denied end exception noted. 

A motion for judgment as of nonsuit, under G. S., 15-173, must be 
made at the close of the State's evidence, exception noted, if overruled, 
and, if the defendant introduces evidence the motion to dismiss should 
be renewed at the close of all the evidence, exception again noted, if over- 
ruled; and upon appeal from the refusal to dismiss, the assignment of 
error should be based upon the latter exception. S. zt. Bittings, 206 N .  C., 
798, 175 S. E., 299; S. v. Ormond, 211 N.  C., 437, 191 S. E., 22; S. v. 
Perry, 226 N .  C., 530, 39 S. E. (2d), 460. 

Among the defendant's other assignments of error are the following 
portions of his Honor's charge : 

(1)  "Now, generally speaking, murder is the unlawful killing of a 
human being without malice, and without premeditation and delibera- 
tion, and is of two kinds, voluntary and involuntary, depending on 
whether the killing is intentional or not intentional. Voluntary murder 
is intentional homicide in sudden passion or heat of blood upon provoca- 
tion and not with malice aforethought or with premeditation or delibera- 
tion. Involuntary murder you are not concerned with. The most com- 
mon instance of involuntary- murder is upon anger suddenly aroused by 
provocation which the law does not consider justificr3tion and the killing 
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being done before passion subsides. I n  such case, it is the anger so 
aroused which is held to misplace malice and reduces the unlawful homi- 
cide to manslaughter." 

(2)  "The State contends that you should be satisfied not beyond a 
reasonable doubt, but that you should at  least be satisfied that he did it 
in anger and without justification and should find him guilty of man- 
slaughter." 

(3)  "The State contends, on the other hand, that you should receive 
with a grain of salt the testimony of Lonnie Moore." 

(4) "The defendant contends that Lonnie Moore, the main witness for 
the State, should not be believed because of contradictory evidence. De- 
fendant also contends that the jury should not believe the evidence of 
Spivey, who was an uncle of this boy, and the Carroll boys, who were 
influenced by him.'' 

I t  appears from the record that while Lonnie Moore was subpoenaed 
by the State, he was the only witness who testified for the defendant. 

I n  fairness to the able Judge who tried this case, we think it apparent 
that errors have crept into the record. The appeal is presented on an 
agreed case. The trial Judge has had no opportunity to review it. 
Therefore, we deem a discussion of these assignments of error would serve 
no useful purpose. Nevertheless, we are bound by the record, and there 
must be a new trial. S. v. Wyont, 218 N. C., 505, 11 S. E. (2d), 473; 
S. v. Morgan, 225 N. C., 549, 35 S. E. (2d), 621; S. v. Johnson, 227 
N. C., 587, 42 S. E. (2d), 685; S. v. Snead, ante, 37. 

New trial. 

MASON P. THOMAS, PETITIONEB, V. JAMES A. BAKER, PAUL W. BAKER, 
ETHEL V. BAKER, DOROTaY B. BILLINGS, JANE GRIMES THOMAS, 
J. C. GREGSON AND NYDIA H. BRAY, RESPONDENTS. 

(Filed 8 October, 1947.) 
Corporations § 5 b  

Where, in a summary proceeding under G. S., 55-114, the court enters 
judgment continuing corporate officers in their respective offices, such 
order necessarily carries with it authorization and direction that they 
should continue to exercise the same functions and receive the same emolu- 
ments as prior to controversy, but the corporation as such is not a proper 
party and the jurisdiction of the Superior Court to grant relief against 
the wrongful interference with the officers in the performance of their 
duties or the wrongful refusal of an officer to perform the duties of his 
office cannot be invoked in such proceeding. 

APPEAL by petitioner from Williams, J., at Chambers in Sanford, 
N. C., 20 May, 1947, CHATHAM. 
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Proceeding under G. S. 55-114 here on appeal at the Spring Term 1947, 
T h o m a s  v. Baker ,  227 N. C., 226. When it came on for judgment on the 
opinion certified from this Court, petitioner tendered judgment including 
a finding "that the services of counsel and auditors are reasonably neces- 
sary to the proper and normal operation of the business of the Hadley- 
Peoples Manufacturing Company"; that petitioner, acting under the 
authority vested in him, has employed counsel and auditors who have not 
been paid for their services, and petitioner has not received the salary 
due him; and adjudicating in part the authority of the president, par- 
ticularly in respect to his power to employ counsel, auditors, and other 
personnel, and to direct the disposition of corpor2.te funds in discharge 
of obligations incurred in the normal and regular operation and manage- 
ment of the corporation business. 

The court declined to sign the tendered judgment. I t  instead entered 
judgment modifying the former judgment of the Superior Court in 
accord with the opinion of this Court. Petitioner excepted and appealed. 

Brooks ,  N c L e n d o n ,  Brim & Holderness  for a p p t d a n t  petitioner. 
T i l l e t t  & Campbel l  for respondent  appellee. 

BARKHILL, J. When for any cause there is a dispute with reference 
to the election of officers or directors of a corporation which threatens 
the orderly operation of the corporate affairs, G. S. 55-114 makes pro- 
vision for a summary ~roceeding to avoid temporary corporate paralysis. 
When its provisions are invoked, the court's jui-isdiction is confined 
within a very narrow compass. I t  may (1) order a new election, or ( 2 )  
declare the result of an election already had, or ( 3 )  "continue the direc- 
tors or officers, as the case may be, until a new election shall be held." 

The corporation as such is not a proper party itnd the court has no 
authority to enter any order or decree concerning any of the internal 
affairs of the corporation or directing the mannsr in which it shall 
function. T h o m a s  v. B a k e r ,  227 N.  C., 226. 

Pending settlement of the controversy the coui-t may continue the 
present officers in their respective offices. This it has done. And this 
44 necessarily carries with i t  authorization and direction that they should 
continue to exercise the same functions and receive the same emoluments 
which pertained to their respective offices immediately prior to the con- 
troversy which resulted in the stalemate." T h o n ~ a s  v. B a k e r ,  supra.  
But it may not spell out those duties or direct the manner of their per- 
formance. The court, for the time being, provider: the official family; 
the pertinent statutes, corporate charter, bylaws, and minutes define the 
authority to be exercised by each member thereof. 
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I f  the defendant Baker is wrongfully interfering with the officers in 
the discharge of their duties, or the treasurer refuses to perform his 
duties as such, as alleged by petitioner, the Superior Court has full 
power, in a proper action, to grant  adequate relief. But  here, in this 
proceeding, the court has gone as f a r  as the statute permits. 

The judgment below is 
,Iffirnied. 

ESOCII DUXN v.  LUCISDA BREWER ET AL. 

(Filed S October, 1947.) 

1. Wills 4:  Frauds, Statute of g 1 0 -  
h par01 contract to devise realty in consideration of personal services 

rendered and to be rendered, is urler~forceable against a plea of the statute 
of frauds. 

3. Executors and Administrators 3 15d- 

Recorem cannot be had upon assumpsit or quantum meruit for personal 
services rendered in reliance upon an oral contract to devise when the 
action is instituted more than three years after the death of the promissor 
and the statute of limitations is pleaded in bar. G. S., 1-62. 

APPEAL by plaintiff from C a w ,  J., at March Term, 1947, of CHATHAM. 
Civil action to recover for services rendered by plaintiff to E. B. 

Brewer and wife, Lucinda Brewer, under oral contract made in  1930 
whereby plaintiff was to move on to the lands of E. B. Brewer, provide 
for him and his wife so long as they should live, and a t  his death, all the 
property of E. B. Brewer mas to become the property of the plaintiff in 
satisfaction of services rendered and to he rendered. 

I t  is alleged and in evidence that  plaintiff has performed his part  of 
the contract; that  E. B. Brewer died in 1936, devising his property to  
his wife for her life, remainder to Willie A. Phillips, and without leaving 
plaintiff any of his property; that  plaintiff has continued to perform his 
par t  of the contract. Wherefore, plaintiff brings this action to  protect 
his rights and to subject the lands of the deceased to  the payment and 
satisfaction of his claim. Summons was issued herein on 2 May, 1946. 

The defendants answered, denied the allegations of contract as set out 
in the complaint, and pleaded the statute of frauds and the statutes of 
limitation. 

At the March Term, 1947, Chatham Superior Court, the death of 
Lucinda Brewer was suggested and her administrator was brought in as 
a party defendant. 
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Plaintiff was allowed recovery against the estate of Lucinda Brewer 
for services rendered during the three years next immediately preceding 
her death, but he was not allowed to take anything against the estate of 
E. B. Brewer or against the defendant, Willie A. Phillips. 

From the judgment entered, the plaintiff appeals, assigning errors. 

H. F. Seawell for plaintiff, appellant. 
Wade Barber for defendants, appellees. 

STACY, C. J. The appeal poses the question vhether the plaintiff is 
entitled to judgment against the estate of E. B. B~qewer. The trial court 
answered in  the negative, and we approve. Plaintiff is discontent with 
his limited recovery against the estate of Lucinda Brewer. 

Recovery was properly denied on plaintiff's alleged contract as against 
the estate of E. B. Brewer, because it rests in parol and is not subject to 
specific enforcement. Coley v. Dalrymple, 225 N .  C., 67, 33 S. E .  (2d), 
477; Neal v. Trust Co., 224 N .  C., 103, 29 S. E. (2d), 206; Daughtry v. 
Daughtry, 223 N. C., 528, 27 S. E. (2d), 446; Price v. Askins, 212 
N. C., 583, 194 S. E., 284. 

Recovery was likewise properly denied as against the estate of E. B. 
Brewer on assumpsit or quantum meruit, since the action was insti- 
tuted more than nine years after the right accrued and the defendants 
have interposed a plea of the three-years statute of limitations. G. S., 
1-52; Wood v. Wood, 186 N.  C., 559, 120 S. E., 194; McCurry v. Purga- 
son, 170 N .  C., 463, 87 S. E., 244, Ann. Cas. 1818-A, 907; Miller v. 
Lash, 85 N.  C., 52, 39 Am. Rep., 678 ; McIntosh on Procedure, 161. 

There was no'error in disallowing the plaintiff9,3 claim as against the 
estate of E. B. Brewer. 

Affirmed. 

MRS. KATE H. HALL v. ZEBULON ROBINSON, N. CURTIS ROBINSON, 
W. ALONZO ROBINSON, INDIVIDUALLY, AND A B  PABTNEBB, ROBINSON 
BROTHERS CONTRACTORS, INCORPORATED, A COBPOWTION, AND 
A. T. TISDALE, ALIAS A. L. TISDALE. 

(Filed 8 October, 1947.) 

1. Appeal and Error 88 23, 31g- 
Where the sole exception is to the judgment as it appears in the record 

a separate assignment of error is not necessary, an'd motion to dismiss for 
failure of appellant to make such assignment of error is without merit. 
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2. Appeal and Error § l o b  
Where appellant fails to serve case on appeal within the time allowed, 

appellee's motion to strike the case on appeal from the files is made as a 
matter of right and must be allowed. 

% Appeal and Error 5 31b-- 
Absence of case on appeal is not ground for dismissal of the appeal, but 

the Supreme Court will review the record proper. However, if no error 
appears therein the judgment of the lower court must be affirmed. 

DEFENDAXT'S appeal from Gwyn, J., at January Term, 1947, of 
BUKCOMBE. 

Williams, Cocke d Williams for plaintiff, appellee.  
Guy  Weacer for defendants, appellants. 

SEAWELL, J. The plaintiff brought this action to have the operation 
of a woodworking plant belonging to the defendants and adjacent to her 
residence in a predominantly residential district in Asheville abated, 
alleging that the noise and dust from the plant was such as to cause her 
substantial physical discomfort in the enjoyment of her property, and 
asked for damages. 

The verdict and judgment were adverse to defendants and they gave 
notice of appeal and were given 60 days to serve case on appeal. They 
took 62. I n  acceptance of the case the plaintiff's counsel reserved all 
rights as to a motion to strike or dismiss, and this is confirmed by stipu- 
lation of counsel in the record. 

The plaintiff's appeal was brought forward here by stipulation of 
counsel in defendants' record and is argued both orally and by brief. 

The plaintiff moved in Superior Court to strike the case on appeal 
from the files and to dismiss the appeal. The judge found every fact 
necessary to support the motion fully and completely with the plaintiff 
and thereupon declined the motion, entering judgment accordingly. 
There is only one exception-to the judgment as it appears in  the record. 

While the defendant has made no such motion, attention has been 
called to the fact that the plaintiff made no separate assignment of error 
and it has been suggested that the Court might ex mero motu dismiss 
plaintiff's appeal on that ground. This, however, would be contrary to 
the practice of the Court and established precedent. 

I t  is held in North Carolina, Bessemer Co. v. Piedmont Hardware Co., 
171 N .  C., 728, 88 S. E., 867, and in Wallace v. Sulbbury, 147 N. C.,  
58, 60 S. E., 713, that no separate assignment of error is necessary where 
there is but a single exception and this is presented by the record, nor 
where the case is heard below on an agreed statement of facts, nor where 
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the exception to the judgment is the only one taken-and the appeal 
itself is an  exception thereto. I n  accord with this rule are A l l e n  v. 
GrijFJin, 98 N .  C., 120, 121, 3 S. E., 837, and L y t l e  v. Ly t l e ,  94 N .  C., 
522, 523; McIntosh, North Carolina Practice and Procedure, Sec. 679, 
and cases cited. 

Plaintiff's motion to strike defendants' case on appeal from the files 
is made as a matter of right and involves no d scretion of the judge. 
The facts are undisputed; and the Court is unable to condone the error 
or deny the relief asked for  by the plaintiff. 

But  the loss of the case on appeal does not require the dismissal of 
defendants' appeal. They have brought the recorc~ proper here and were 
entitled, if they so desired, to be heard upon that ;  or, in proper cases the 
Court will undertake suo sponte  to review the record proper. However, 
the objections of the defendants do not lie within the compass of the 
record proper, but in the posten, which they do not present; and we find 
nothing in the record proper to defeat affirmation of the judgment. 

The motion to dismiss defendants' appeal is denied. The judgment 
of the court below is affirmed. Lawrence v. Lawpence ,  226 X. C., 221, 
222; Bel l  v. N i v e n s ,  225 N. C., 35, 33 S. E. (2d),  66;  P r u i t t  v. W o o d ,  
199 N. C., 788, 156 S. E., 126. 

Motion to dismiss denied. 
Judgment affirmed. 

IN THE MATTER OF THE CARE AND CUSTODY OF JAMES DuPREE McGRAW, 
A N  IXFANT. 

(Filed 8 October, 1947.) 
Habeas Corpus § 3- 

Habeas corpus will not lie at the instance of the father of an illegiti- 
mate child to obtain its custody anti control from its mother. Neither 
G. S., 17-39, nor G. S., 50-13, is applicable. 

PETITIONER'S appeal from Pless ,  J., 19 July, 1947, POLK Superior 
Court. 

M.  R. M c C o w n  for petit ioner,  appel lant .  
W .  Y .  W i l k i n s ,  Jr. ,  for respondent ,  appellee. 

SEAWELL, J. The petitioner, Willie Spurlin, claj.ming to be the father 
of the illegitimate child whose custody is in controversy, sued out habeas 
corpus  to take that  custody from the mother. While he alleges facts 
which would support the jurisdiction of the juvenile court-see G. S., 



K. C.] FALL TERM, 1947. 47 

110-23, et seq.-he rests his cause of action on the superior right of the 
father to the custody of his child; and in his appeal from an adverse 
ruling of the Superior Court, asks adoption of that  theory here. 

Outside of the statutes which make the writ of habeas corpus available 
to determine the custody of a child between husband and wife when living 
separate and apart  from each other (G. S., 11-39), or when divorced 
(G. S., 50-13), and for other special statutory purposes, the use of the writ 
has been to determine and relieve against illegal restraint; and perhaps 
upon this principle the use has been enlarged to cover contests between 
the father (the wife and mother being dead) and grandparents for the 
c u s t o d ~  of his children ( I n  re Hamilton, 182 N .  C., 44, 108 S. E., 305; 
I n  re TenIIoopen. 202 N .  C., 223, 162 S. E., 619), in recognition of the 
father's superior right to the custody of the child; and perhaps other 
cases where the prima facie right of the legitimate parents to the custody 
of the child has been interfered with by a stranger. I n  these and similar 
cases legitimate children were involved. The statutes above cited refer 
to children born to married persons and have no application to the case 
at  bar. 

I n  Shelfon's case, 203 N .  C., $5, 164 S. E.,  332, where the controversy 
was between the mother of an illegitimate child and parties to an  invalid 
adoption, Justice Connor, speaking for the Court, said: 

"It  is well settled as the law of this State tha t  the mother of an  
illegitimate child, if a suitable person, is entitled to  the custody of 
the child, even though there be others who are more suitable," citing 
Ashby v. Page, 106 K. C., 328, 11 S. E., 283. 

To  the same effect is I n  re Jones, 153 N .  C., 312, 69 S. E., 217, in 
which case Justice Hoke, writing the opinion and speaking of the right of 
legitimate parents, says : 

"In the case of illegitimate children this same prima facie right 
exists, perhaps to a lesser degree, in the mother," citing Ashby v. 
Page, supra, and Mitchell v. Xitrhell, 67 N .  C., 307. 

I t  is easy to see why the policy of the law, in its development from 
both circumstance and necessity, has not thus far  conferred the superior 
right of custody on the non-legitimate father of a bastard child, a t  least 
while the latter remains nullius filius. We have not been presented 
with convincing authority to sustain the jurisdiction of the Superior 
Court in behalf of the petitioner; and we do not feel that  the exigency of 
decision requires us to  discuss that  of the Juvenile Court. 

The appeal is 
Dismissed. 
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MARY FRANCES DAVIS v. LACY H. DAVIS. 

(Filed 15 October, 1947.) 
1. Evidence § 32- 

In an action to establish a resulting trust, defendant's objection to testi- 
mony of a statement made by decedent that she orwned the locus is unten- 
able when the testimony discloses that defendant mas present at  the time 
and made no contrary statement. 

2. Appeal and Error 8 39- 
The admission of testimony over objection cannot be held prejudicial 

when testimony of the same import is theretofore or thereafter admitted 
without objection. 

3. Trusts g§ 4c, Sc- 
A suit to declare a resulting or constructive trust may be maintained 

by the sole heir at  law of the person wronged. 

4. Trusts $8 4b, Sb- 
A resulting or constructive trust is created as of the time title is wrong- 

fully taken in the name of the trustee. 

5. mst,9  §§ 4c, Sc- 
Plaintiff, sole heir at law of intestate, introduced evidence tending to 

show that intestate, while incapacitated by illness, gave defendant funds 
to purchase for intestate a certain lot, that defendant, who was intestate's 
brother-in-law, took title in himself, and, purporting to act as intestate's 
agent, built a house thereon with funds supplied by intestate, representing 
to her that title was in her name. Held: The e.vidence, though contra- 
dicted by that of defendant, is sufficient to be submitted to the jury, both 
on the theory of a resulting trust on the principle of following the funds, 
and on the theory of a constructive trust on the principle that defendant 
was a trustee ex muleflcio. 

DEFENDANT'S appeal from Hamilton, Special Judge, a t  May Term, 
1947, of CRAVEN. 

The plaintiff, alleging herself to be the sole heir and distributee of 
the estates of her father, Isiah Davis, and her mother, Sadie Davis, wife 
of Isiah, both of whom are now deceased, brought ?his action to impress 
a trust upon lands alleged to have been purchased by defendant with the 
funds of her mother, entrusted to him for purchar~e in  her own behalf, 
the title to which property, it is alleged, he wrongfully took in his own 
name. The defendant was brother of Isiah Davis. 

It is alleged in  the complaint that Sadie Davis was the beneficiary in 
certain insurance policies on the life of her husband, the proceeds of 
which were a t  the death of Isiah Davis received by her and turned over 
to her brother-in-law, the defendant, for deposit in the bank. That dur- 
ing said time Sadie Davis was sick and unable to attend to her affairs, 
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and much of the time bedridden ; and had to depend upon her brother-in- 
law for advice and transacting her business affairs; that through the 
advice of the defendant she turned over to him the money she acquired 
from her husband's insurance to be invested by him in a certain lot, 
subject to this controversy, the purchase to be made in her name and the 
title made to her;  that the land was purchased with the funds thus 
entrusted to the defendant, but that defendant, in violation of his duty 
to her. took title in his own name. 

I t  is alleged that Sadie Davis was too ill to examine the papers and 
was unaware of the wrongful action of defendant up to the time of her 
death; and that the facts were not discovered until some time thereafter. 
I t  is further alleged that a store building which had been constructed 
on an adjoining lot of a third party by Isiah Davis, the right having 
been recognized by said third party, was removed to the lot in contro- 
versy; and that the defendant at  the instance of plaintiff's mother, caused 
to be erected a residence on the said lot; and that during the construction 
thereof the said Sadie Davis furnished to defendant from time to time 
funds which were used in the construction of the said residence. 

The defendant denied the principal allegations of the complaint; 
alleged that the money expended for both the lot and the construction of 
the house were his own private funds; that the removal of the store from 
the property of Alice Davis to the lot now in controversy was merely 
permitted by him, and to this building he now asserts no claim. 

On the trial the defendant demurred ore  tenus to the complaint as not 
stating a cause of action, which demurrer was overruled, and the defend- 
ant excepted. 

Mary Frances Davis testified that she was the daughter of Isiah Davis 
and Sadie Davis, with whom she formerly lived. ( I t  is admitted that 
Mary Frances Davis is the only heir of Isiah Davis and Sadie Davis.) 
That her father had two insurance policies on his life in the Metropolitan 
Insurance Company amounting to $680, and the insurance on the life of 
her brother Samuel; ( i t  is admitted that this money was paid and 
placed in the bank in the name of Sadie Davis in the amount of $1,150). 
That at the time of the death of the father, her mother was living on the 
Alice Davis property across the street from the land in question, upon 
which Sadie Davis made arrangements to build a home, and that this was 
purchased by money furnished by Sadie Davis. Witness stated that she 
and the defendant came to New Bern to see Mr. O'Hara and wife about 
the place her mother wanted to buy, and that they gave him the money 
and he told witness to come down to the office so that he could get the 
deed straightened out. The next day, however, her mother was sick and 
witness had to stay with her, and Lacy, the defendant, went. That the 
land was purchased by Lacy Davis from R. O'Hara and wife and this 
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witness was with him when arrangements for the ~ u r c h a s e  were made. 
That Lacy Davis showed the deed to her mother but kept it in his posses- 
sion in his safe, telling her that  the deed was made in her name. Her  
mother requested Lacy to manage her business. 

The witness testified that defendant made arrangements to get lumber, 
brick, etc., for building a home and her mother g(3ve checks to him for 
payment on several occasions. 

Lacy was helping to build, but all the workmen were paid by Sadie 
Davis, and within a month from the purchase  lai in tiff and her mother 
moved into the new house where they resided until the death of her 
mother. About a month after the death of Sadie Ilavis, Lacy Davis and 
his wife moved in with the plaintiff and while theg were living there the 
premises were damaged by fire and repairs and additions were made to 
the house. That  this addition and repair was paid out of plaintiff's own 
money which she had received from insurance upon the life of her 
mother, Sadie Davis. 

After rebuilding, the defendant and his wife :[gain returned to the 
house and continued to reside there until serious trouble with the defend- 
ant  caused her to leave the home, to which she had not returned. 

The witness stated that  she was 16 years old when her mother died, 
and defendant was appointed as her guardian. Lacy Davis paid the 
burial expenses of plaintiff's mother and filed his final account as guard- 
ian in  which account he admitted that he owed $453.35; that in the 
settlement she received $11.20 and had previously received $120. 

T. C. Fitzgerald, testifying for plaintiff, stated that he was employed 
by the Branch Banking & Trust Company, and Assistant Trust Officer 
since 1930. That he had in  his hands the ledger accounts of Frances 
and Sadie Davis from August, 1940, to Ju ly  12, 1941, and of Frances 
Davis from Ju ly  12, 1941, to October 1, 1941, and that  both accounts 
are  now closed. The ledger sheets in the accounts of Frances Davis and 
Sadie Davis, and for Sadie Davis and L. H. Davis were introduced in 
evidence. The account shows a withdrawal of $255  on the 15th day of 
October, 1940. 

Ollie Lee, testifying for plaintiff, stated that  she frequently visited the 
Davis home and knew that Sadie Davis received money from the insur- 
ance companies, Elks Lodge, and the Government, and received from 
various policies $245, $448, and $100, and that  she received from insur- 
ance on Samuel $650. 

The following question was asked this witness on principal examina- 
tion : 

Question: "Did you hear Sadie, or did Sadie tell you what 
intended to do with the money ?" 
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Question and answer were admitted over defendant's objection and ex- 
ception. 

,Inewer: "Witness states that  Sadie told her i n  the presence of 
N a r y  Frances and Lacy Davis that she was going to buy a lot and 
build a house for Mary Frances. That  Sadie moved into the house 
after it \xis finished, with her daughter Frances and no one else, 
until she died in  July,  1941. That  after the death of Sadie, Lacy 
stayed u p  there a t  night with Mary Frances about two months be- 
fore he and his wife moved in." 

Niles Lee, surviving brother of Sadie Davis, testified tha t  Sadie told 
him that she had collected some nloney and was going to build a house 
on the O'Hara place and that  Lacy got the deed for her. Sadie Davis 
told this witness that  she wanted Lacy to be guardian for h lary  Frances 
and turned everything over into his hands. 

Jarvis  Tankard testified that  he knew both Is iah  and Sadie Davis. 
At  the time of Isiah's death the Davis' were living on the Alice Davis 
place. At the time of her death Sadie Davis was living with Mary 
Frances in  her new home. She wanted the house so her daughter N a r y  
Frances would not be out of doors. That  she told witness that  she was 
building the house for her daughter. 

Upon the conclusion of plaintiff's evidence the defendant moved for 
judgment of nonsuit, which was orerruled. Defendant excepted. 

Lacy Davis, the defendant, testified that  he x7as appointed by the court 
as guardian for Marp  Frances Davis. That  he purchased the lot in con- 
troversy from O'Hara and wife, agreeing to pay $215 for it, paying $115 
in cash and the balance with a deed of trust to Pear l  J. Martin, Trustee; 
that  the cash was paid by his wife in his prescnce. That  he paid for the 
lot out of his own funds and constructed the residence thereupon the 
same may, borrowing money in order to do so. That  he paid out money 
for the support of Frances Davis, his ward, under order of court, closed 
his guardianship and paid the remainder in his hands thereupon. 

Defendant offered in evidence the deed of O'Hara and wife t o  himself, 
of date October 15, 1940; and therewith certain deeds of trust to  Martin, 
Trustee for O 'Hara ;  to William Dunn, Trustee, Morris P l an  Bank, and 
like instruments purporting to be in  connection with borrowing money. 

The defendant testified that  the lot was purchased, the residence 
thereon constructed and repaired and enlarged out of his own funds and 
largely the money borrowed from the Morris P l a n  Bank;  and that  nei- 
ther Sadie nor Mary Frances had ever given him a penny towards the 
house. 
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Defendant then offered evidence tending to show the disposition of 
money in his hands as guardian of plaintiff, covering substantial amounts 
for other purposes, testifying that the fund was tlius absorbed. 

Mrs. Lacy Davis, wife of the defendant, testified in corroboration of 
his statement that the money which went into the purchase of the lot and 
construction of the house was paid for by defendant principally with 
loans from the Morris Plan Bank. 

Plaintiff, in rebuttal, testified that the first money paid on the lot was 
$215 which came from the Branch Banking & Trust Company and was 
her mother's money. This transaction took place at  O'Hara's house and 
witness saw defendant give him the money and get a receipt for the $215. 
O'Hara told him to come down the next day to get the deed. Witness did 
not know that defendant had given a mortgage. At the conclusion of all 
the evidence the defendant demurred to the evidence and moved the court 
for judgment as of nonsuit, which was denied, and defendant excepted. 

The following issue was submitted and answered as indicated: 

1. Was the land in  question, title to which .was taken in the name 
of the defendant, purchased with money belonging to Sadie Davis, 
deceased, mother of the only heir at  law and :next of kin, the plain- 
tiff? Answer: Yes. 

There ensued the judgment upon the verdict declaring the plaintiff to 
be the owner of the premises with the improvements and the appurte- 
nances thereon erected and permanently fixed, and that a writ of posses- 
sion be issued to dispossess the defendant and put plaintiff in possession 
of the property. A further paragraph of the judgnient declared Lacy H. 
.Davis to be the holder of the title as trustee of and for Mary Frances 
Davis, "which trusteeship is now terminated, and that the said Mary 
Frances Davis is the owner in  fee of the said described property, together 
with the improvements thereon." I t  was ordered that a transcript of the 
judgment be recorded on the Book of Deeds in the registry of Craven 
County, and reference to be made thereon upon the margin of the-book 
and page upon which said deed from R. O'Hara and wife to said Lacy H. 
Davis is now recorded. 

The defendant, having made a motion to set aside the verdict because 
of errors committed upon the trial and having noted his exception to the 
refusal of said motion, in apt time objected and excepted to the judgment 
aforesaid, and appealed to this Court, assigning errors. 

H. P. Whitehurst and R. O'Hara for plaintif, appellee. 
William Dunn for defendant, appellant. 
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SEAWELL, J. Defendant's objection to the introduction in evidence of 
statements made by Mrs. Sadie Davis with regard to her ownership of 
the property we do not regard as tenable. First, because in one instance 
the statement was made while the defendant himself was present (and 
made no contrary statement); and second, because in other instances 
evidence of a like character was subsequently introduced without objec- 
tion. 

The real controversy in the case and the point upon which decision 
hinges is whether the evidence taken in  its most favorable light for the 
defendant is sufficient to go to the jury as a basis for the declaration of a 
resulting trust in  favor of plaintiff or that the defendant is trustee 
ex maleficio for the plaintiff, with respect to the lands alleged to have 
been purchased out of the funds of her mother, Sadie Davis. 

I t  is to be noted that this suit is prosecuted by plaintiff as heir at  law 
of Sadie Davis and not by the original party who sustained the wrong. 
However, the relation between them is of such a character as to give her 
the legal right to  pursue the fund as the sole interested person, and repre- 
sentative of the rightful grantee. The trust, if it is found to exist, went 
into effect when title was wrongfully taken in the name of the defendant. 
Shields v. Harris, 190 N .  C., 520, 130 S. E., 189; Norcum v. Savage, 
140 N .  C., 472, 4'73, 53 S. E., 289; Moomnan v. Arthur, 90 Va., 455, 
18 S. E., 869. 

While the evidence is contradictory, yet that in behalf of the plaintiff 
is very direct and specific and tends to  show such a relationship as exist- 
ing between Sadie Davis and her brother-in-law, the defendant, and such 
a violation of trust on the part of the latter, as would make him either 
the trustee of a resulting trust on the principle of following the fund, or 
a trustee ex maleficio bkcause of fraud and misconduct with respect to 
the property purchased by him. Creech v. Creech, 222 N. C., 656, 24 
S. E. (2d), 642; Avery v. Stewart, 136 N .  C., 426, 48 S. E., 775; 54 Am. 
Jur., "Trusts," Sec. 208, n. 4, p. 162; Id., Sec. 218, n. 77, p. 168; Speight 
v. Branch Banking & Trust Co., 209 W. C., 563, 183 S. E., 734; Lef- 
kowitz v. Silver, 182 N. C., 339, 109 S. E., 56, 23 A. L. R., 1419. 

I f  we wish to preserve the distinction and nomenclature obtaining here, 
it may be noted that the issue submitted relates to the first mentioned 
class of trust. The motion for judgment as of nonsuit was properly 
denied. 

The record discloses no sound reason for disturbing the result of the 
trial, and we find therein 

No error. 
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C. G. GllADT. GUARDIAN FOR HENRY A. HODGES, V. J. D. P A R K E R  AND 
WIFE, AGXES A. PARKER,  W. R. DENNING, W. L. LANGDON, ADMIN- 
ISTRATOR OF W I L L I S  CALVIN LASSITER,  DECEASED, P E E D I N  & P E T E R -  
SON, COLONIAL L I F E  INSURAECE COMPANY, F. H. BROOKS, 
FIRST-CITIZEKS BANK BE T R U S T  CO. O F  SMITHFIELD,  N. C., AND 
L E O S  G. STEVENS. 

(Filed 15 October, 1947.) 
1. Mortgages § 4 3 b  

I n  an action by a successor guardian against the original guardian to 
recover funds of the estate which the original guardian had loaned to 
himself and secured by deed of trust, judgment was entered for  the 
amount and foreclosure of the deed of trust decreed. The trustee in the 
deed of trust was not a party to the action. HeLd: The decree of fore- 
closure is invalid, since jurisdiction of the trustee, who has legal title 
to  the yes, is prerequisite to  such order. 

2. Same: Part ies  § 10- 
Where decree of foreclosure of a deed of trust is entered in an action 

in which the trustee is  not a party, the defect cannot be cured by a n  order 
entered subsequent to the decree making the trustee a party nunc pro tunc. 

3. Evidence 9 2- 
The courts will take judicial knowledge of the terms of the Superior 

Courts. 

4. Mortgages Cj 33d- 
Whether the resident judge during vacation and at chambers could con- 

firm a foreclosure sale of a mortgage or deed of trust without consent of 
the parties, 0. S., 1-218, q u w e .  

5. Mortgages § 39e (8)- 
Where decree of foreclosure is entered in a suit in which the trustee .is 

not a party and the cestui bids in the property a t  the sale, the foreclosure 
is  void, and the trustor is entitled t o  redeem the property and t o  have a n  
accounting of rents and profits against the mortgagee in  possession. 

DEFENDAST'S appeal  f r o m  Harris, J., a t  April Term,  1947, of JOHN- 
STON. 

Cer ta in  phases of the  case now under  review were here  on  appeal  a t  
t h e  F a l l  Term, 1945, of this Cour t  and  will be found reported as  Trust 
Co. v. Parker, 225 N. C., 480 (35 S. E. (2d) ,  489) .  Reference t o  t h e  
s tatement  of t h e  case a s  there reported and  the  opinion by Mr. Justice 
Barnhill is  sufficient to  show t h e  historical background of t h e  case and  t o  
supplement th i s  statement i n  par t s  essential to a n  understanding of the 
present appeal.  

It will be  found  t h a t  t h e  action was originally h t i t u t e d  on  F e b r u a r y  
6, 1935, by  one of t h e  successive guardians of a n  incompetent veteran 
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against James D. Parker,  the original guardian, and his wife, was tried 
a t  September Term, 1936, of Johnston County Superior Court, and 
resulted in a judgment on the $4,000 note given by Parker  for funds 
"loaned" to himself out of the guardianship fund;  and an order of fore- 
closure upon certain property of Parker  conveyed to H. V. Rose, Trustee, 
in a deed of trust securing the "loan." I n  this action Rose, the trustee, 
7%-as not made a party, either plaintiff or defendant. Xrs .  Parker  filed 
an  answer resisting a sale of the property a t  that  time because of the 
inevitably low price which the property would bring because of the de- 
pression. The property, however, was sold under order of the court by 
W. P. Wellons, Commissioner. 

The present controversy concerns only that  portion of the real estate 
knon-n as the "office property" which appears to have been resold under 
a n  order entered a t  Sovember Term, 1938, in which the First-Citizens 
Bank & Trust  Co., a successor guardian, was permitted to bid on the 
property. A report of this sale followed without any recommendation 
o r  statement of the value of the property, and on Janua ry  28, 1939, an  
order of confirmation mas made by Hon. Clawson L. Williams, Judge, 
who purports to make the confirmation as Resident Judge of the Fourth 
Judicial District, and signs himself as such. At  that  time, the record 
discloses, there was no session of Superior Court holden in the County of 
Johnston. 

The record does not disclose that  the parties defendant herein had 
any notice of any motion for a resale of the property, or of the intended 
confirmation. 

At  the April Term, 194'7, of the Superior Court of Johnston County 
the successor guardian, having been rnade a plaintiff i n  the action, caused 
the proceeding to be put on the motion docket. At  the call of the docket 
and before the case was heard the defendants demurred ore tenus on the 
ground that  the complaint as to the foreclosure of the mortgage did not 
state a cause of action, for that  the mortgagee or trustee in the  deed of 
trust, holder of the legal title, was not, and never had been a party to the 
action. The demurrer was overruled and the defendants excepted and 
appealed. 

Thereupon the plaintiff, upon unverified petition and without affidavit, 
mored the court that  the original conlplaint be amended so as to name 
the mortgagee, H. V. Rose, Trustee, as a party plaintiff therein and that  
he be allowed to adopt the original complaint nunc pro tunc. 

The court, over objection of the defendants, entered an  order upon the 
motion making the said Rose, Trustee, a party plaintiff to  take effect 
nunc pro tunc at  the time of the hearing and order of foreclosure, and 
from this defendant excepted and appealed. 
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Lyon & Parker for plaintiff, appellee. 
E. A. Parker and Jane A. Parker for defendants, appellants. 

SEAWELL, J. The defendants do not challenge the validity of the deed 
of trust or the present right of enforcement, nor do they dispute the 
effectivenass of the judgment against Mrs. Parker on the note. They do 
contend that the order of foreclosure, made while Rose, trustee in the 
deed of trust, was not a party to  the proceeding, was void; and that the 
order attempting to cure its invalidity by making Rose a party by rela- 
tion nunc pro tunc before the order was made is beyond the present 
power of the court, and a t  best could only make the trustee a party for 
some subsequent action in  the premises as might be properly taken; that 
t,he order of confirmation was a final order without which no title is 
vested in  the bidder, and under the law then current could not be made 
out of term and out of the county where the action was pending without 
consent of parties, which should affirmatively appear of -record: 

For these reasons they conclude that they are-now entitled to redeem 
the property and to that end have an accounting for rents and profits 
against the mortgagee in possession. 

These challenges to the validity of the foreclosure proceeding are so 
related that a fatal defect in either the order of foreclosure or the order 
of confirmation of the same, if i t  exists, is sufficient to entitle the defend- 
ants to the relief they seek. We need only to pass upon the first. 

The Court has frequently held that the mortgagee or trustee in a deed 
of trust, is a '(necessary," and "indispensable" party to an action for fore- 
closure; Smith v. Bank, 223 N .  C., 249, 25 S. E. (2d), 859; Alexander 
v. Bank, 201 N .  C., 449, 160 S. E., 460; Hughes v. Hodges, 94 N .  C.,  
56, 60, 61; Williams v. Teachey, 85 N. C.,  406. 

Careful consideration of the bases on which these declarations are 
made justifies the position that the presence of the trustee as a party,- 
either plaintiff or defendant,-is jurisdictional with the Court, and with- 
out i t  no valid judgment of .foreclosure can be had. The nature, purpose 
and importance of the trust confided to him, the fact that the foreclosure 
is a proceeding in rem, and that the legal title to the res is in the trustee 
and cannot be divested in a proceeding to which he iri not a party,-these 
are amongst the considerations which lead to the conclusion that the 
court dealing with such a proceeding must first acquire jyrisdiction of 
the trustee as such before entering a valid order of foreclosure. We do 
not consider i t  material whether he stands north or south of the versus. 

There is no statutory or other authority under which the court could 
be justified i n  its attempt to cure this invalidity by an order making the 
trustee, by relation, a party nunc p ~ o  tunc to the proceeding, so as to 
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place him in  that position prior to the rendition of the challenged judg- 
ment. At best any effect the order might have would be to make him 
presently a party for such action as might be permissible subsequent to 
the order. As a curative attempt i t  was non coram judice. 

Confirmation of the resale of the office property here in controversy 
purports to have been made by Hon. Clawson L. Williams as Resident 
Judge of the Fourth ~ u d i c i a l  District. The Court will take judicial 
knowledge that no session of Johnston Superior Court was being held at  
that time, although we do not see that this fact is disputed. I t  is con- 
tended that under the law as i t  then existed, confirmation, unless by 
consent of parties, could only be made at  a regular term of the Superior 
Court, could not be made out of term or out of the county where the suit 
was pending except by consent of parties,-and neither notice nor con- 
sent appears in the instant case. Defendants cite May v. I w r a n c e  Go., 
172 N .  C., 795, 90 S. E., 890; B y n u m  v. Powe, 97 N. C., 374, 378, 
2 S. E., 170 ; Laundry v. Underwood, 220 N.  C., 152, 16 S. E. (2d), 703 ; 
Brown v. Mitchell, 207 N .  C., 132, 134, 176 S. E., 258; Bank v. Peregoy, 
147 N.  C., 293, 296, 61 S. E., 68; Godwin v. Monds, 101 N.  C., 354, 
7 S. E.. 793. 

I n  view of the conclusion which we have reached we do not deem it 
necessary to decide the question whether G. S., 1-218, is broad enough 
to give jurisdiction to the resident judge during vacation and a t  chambers 
to confirm a foreclosure sale without consent of parties. We may say 
that barring the provision that a commissioner's sale may be confirmed 
after 10 days where there is no objection and no raised bid, there is 
nothing in  the statute, reasonably construed, that may be given that 
effect,-and jurisdiction by an inference not altogether necessary,-is 
not favored. Under the old practice i t  was considered necessary to allow 
20 days to elapse before moving for confirmation of the commissioner's 
sale under order of the Superior Court, and this sometimes prevented 
confirmation at  the ensuing term. I n  view of the fact, however, that 
other titles might be disturbed by any present ruling, we refrain from 
passing upon the question until i t  becomes necessary. 

We are clearly of the opinion, however, that the original order of 
foreclosure is void for the reasons stated and its invalidity was not cured 
by the present attempt to make the trustee a party nunc pro tunc. The 
defendants are entitled to the relief they have asked. 

The judgment and order of the lower court overruling the defendants' 
demurrer is reversed. The cause is remanded to the Suverior Court of 
Johnston County for judgment in accordance with this opinion. 

Reversed and remanded. 
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J. JIARVIK JOHNSON, AUDITOR OF JOHSSTON COCNTY, AND J. NARVIN 
CREECH, TREASURER OF JOHPIISTON COUNTY, V. H. B. MARROW, SED 
RETARY, A N D  TV. H. CALL, CHAIRMAX, RESPECTIVELY OF THE BOARD OF 
EDUCATIOS O F  JOHSSTON COUNTY. 

(Filed 15 October, 1947.) 
1. Counties 5 31- 

In  the absence of a refusal of the Board of Commissioners of a county 
to institute an action in its behalf, the action must be instituted in the 
name of the county or on relation of the county. G. S., 155-18, G. S., 
153-2 ( 1 ) .  

2. Counties § 9 % - 
Ordinarily the County Treasurer is the proper custodian of all sinking 

fund securities, including school sinking funds and securities held for the 
retirement,of term bonds where the county has assumed the payment of 
such bonds, G. S., 115-240, but the General Assembly may designate or 
change the custodian of sinking fund securities. Chap. 19, Session Laws 
of 1947, makes the Board of Education of Johnston County custodian of 
school sinliing funds of the county. 

Although the General Assembly cannot autholdze a diversion of a 
county's sinking funds which a re  necessary to pay outstanding sinking fund 
bonds, it  can direct the expenditure of surplus unencumbered sinking 
funds, provided the expenditure is for a public purpose. Constitution of 
S. C., Art. 11, Sec. 30. 

4. Counties §§ 9%,  10, 11-Surplus i n  school sinking fund  held for  capital 
improvements is subject t o  County Fiscal Control Act. 

A county had an unencumbered surplus in i ts  sc:hool sinking fund, in- 
vested in securities, including unmatured serial school bonds of the county. 
By special act (Chap. 19, Session Laws of 1947) the Board of Education 
was made custodian of the sinking fund and the sllrplus was directed to 
be used only for the construction, alteration, repair or additions to  the 
public schools of the county. Held: Such surplus is subject to the County 
Fiscal Control Act, and the Board of County Conunissioners is  charged 
with the duty to determine what expenditures will be made for such pur- 
poses, G. S., 115-83, and the surplus should be talien into consideration 
by i t  in  the preparation and adoption of future b.ldget and the levy of 
taxes therefor. G. S., 153-114, to G. S., 133-142. 

APPEAL b y  plaintiffs f r o m  Zlarris, J., a t  d p r i l  Term,  1947, of JOHN- 
STON. 

Plaint i f fs  seek a wr i t  of mandamus t o  compel t h e  defendants to  surren- 
der  cer tain securities now held by  them. By order of court t h e  Board  
of Educa t ion  of Johns ton  County  was made  a p a r t y  defendant. 

It is alleged t h a t  t h e  Auditor  of Johns ton  County  was, by order  of t h e  
Board  of Commissioners of Johns ton  County, designated- as  co-trustee 
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with the Treasurer of said county for all stocks and bonds belonging to 
Johnston County and its various departments of governnient which the 
said Treasurer held or to which he was entitled to hold as custodian. 

The defendants used school debt service funds obtained for Sinking 
Fund purposes and retired all the school sinking fund bonds heretofore 
issued by Johnston County. I n  addition to r e t ~ r i n g  the above bonds, the 
defendants purchased in excess of requirements, securities out of debt 
service funds a t  a cost of $131,889.33, having a par value of $145,000.00. 
Of these securities, $71,500.00 par value thereof are unmatured serial 
school bonds of Johnston County; $67,500.00 par value thereof are obli- 
gations of Johnston County, and the remaining $6,000.00 par value 
thereof are bonds issued by the Town of Smithfield. 

The defendants admit that  these securities are not needed to  retire any 
bonds for which the Sinking Fund was set up, but allege that  such 
securities are assets of the Board of Education of Johnston County. 

After the institution of this action, 23 January,  1947, the General 
Assembly enacted Chapter 19, Session Laws of 1947, which was ratified 
31 January,  1947. This Act, after reciting certain acts of the Board of 
Education of Johnston County, further s t a t ~ s  in the preamble that  : "A11 
of the school sinking fund bonds heretofore issued by Johnston County 
have been fully paid and discharged and the funds and securities now on 
hand should be made available for the purpose of creating a capital 
reserve fund to be used in making repairs, alterations and additions to 
the school buildings in  said county." Whereupon the General Assembly 
enacted the following : 

"Section 1. That  the Board of Education of Johnston County is 
hereby authorized and empowered to keep in its control and custody the 
bonds and securities acquired by it for the school sinking funds of said 
county, until such time as said securities can be advantageously converted 
into cash. That  said board of education shall continue to keep the said 
securities in a safety deposit box, subject to the joint control of the chair- 
man and secretary of the said board and such audit as shall be made 
from time to  time by the board of commissioners of said county. That  
the board of education shall forthwith, upon the sale of said securities or 
any part  thereof, pay into the county treasury of Johnston County the 
proceeds of such sales. That  the said bonds and securities and the funds 
derived from any sale or sales thereof, when paid into the hands of the 
Treasurer of Johnston County, shall continue and remain the funds t o  
be used by the Board of Education of Johnston County, upon budgets 
approved by the board of commissioners of such county and the State 
Board of Education, for the construction, alteration, repair or  addition 
to the public school buildings of said county, and shall be used for no 
other purpose. I n  the event the Board of Commissioners of Johnston 
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County shall, in the exercise of its discretion, deem ~t advisable to require 
the chairman and secretary of the board of education to furnish a bond 
for the faithful performance of their duties as joint custodians of said 
bonds and securities, such bond shall be provided and the cost thereof 
paid from the proceeds of said sinking funds. 

"Sec. 2. That all the acts and transactions of the Board of Education 
of Johnston County, with respect to the handling of the said sinking 
funds as recited in the preamble to this Act, are hereby ratified and 
validated." 

This cause came on for hearing on the questions of law raised by the 
pleadings and his Honor held that the plaintiffs do .lot have the capacity 
to institute and maintain this action, for that the same is not brought 
upon the relation of, or by the authority of the Board of Commissioners 
of Johnston County, and that the writ of mandamus does not lie. 

The court further held that the above Act passed by the General 
Assembly of 1947, is constitutional and completely disposes of this cause 
of action. Thereupon the court dissolved the restraining order heretofore 
issued herein, denied the writ of mandamus and taxed the costs of the 
action against the plaintiffs. 

Plaintiffs appeal, assigning errors. 

Leon G. Stevens and Wellons & Canady for plaintiffs. 
Abell, Shepard & Wood for defendafbts. 

DENNY, J. The plaintiffs insist the court below committed error in 
holding they were not the proper officials to institute an action for the 
custody of the securities involved herein. The plaintiffs are relying on 
Section 775, The Code (now G. S., 155-18) ; Hewleit v. Nutt, 79 N.  C., 
263, and Bray v. Bamard, 109 N.  C., 44, 13 S. E., 729. However, in 
view of the provisions contained in G. S., 153-2 (I),  which authorizes a 
county "To sue and be sued in the name of the County," we think in the 
absence of a refusal of the Board of Commissioners to institute such 
action, i t  should have been brought on relation of Johnston County or by 
Johnston County. Where a county is the real party in interest, it must 
sue and be sued in its name. Lenoir County v. Crabtree, 158 N. C., 357, 
74 S. E., 105; Fountain v. Pitt County, 171 N.  C., 113, 87 S. E., 990. 

I n  the absence of a statute to the contrary, ordinarily the County 
Treasurer is the proper custodian of all county sinking fund securities, 
including school sinking funds and securities held for the retirement of 
term bonds, where the county has assumed the payment of such bonds. 
G. S., 115-240. 

However, the Act of the General Assembly referred to above authorizes 
the Board of Education of Johnston County to keep in its control and 
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custody the securities in question and to hold them for certain purposes, 
to wit : "For the construction, alteration, repair or addition to the public 
school buildings of said County, and . . . for no other purpose." We 
know of no limitation on the power of the General Assembly to designate 
or change the custodian of sinking fund securities, or to direct the ex- 
penditure of surplus school funds so long as the authorized expenditure 
is for a public purpose. If school bonds of Johnston County were out- 
standing and unpaid for which this sinking fund was created, the Gen- 
eral Assembly could not authorize a diversion of the funds. Const. of 
N. C., Art. 11, Sec. 30. But it is admitted by the plaintiffs and the 
defendants that these securities represent an unencumbered school sinking 
fund surplus. 

Without the legislative sanction contained in the special statute passed 
by the General Assembly of 1947, this surplus would belong to the school 
debt service fund of Johnston County and the Board of Commissioners 
of Johnston County would have the right to its exclusive control. Cube 
v. Alderman, 185 N. C., 158, 116 S. E., 419; Parker v. Commissioners, 
178 N. C., 92, 100 S. E., 244. However, this Act in no wise divests the 
Board of Commissioners of Johnston of the right to use this surplus or so 
much thereof as may be necessary to meet the full budget requirements 
of Johnston County for the erection, repair and equipment of school 
buildings, as provided in G. S., 115-83. And this surplus should be taken 
into consideration by the Board of Commissioners of Johnston County 
in the preparation and adoption of future budgets and the levy of taxes 
therefor, as provided in the "County Fiscal Control Act." G. S., 153-114 
to 153-142. The law does not contemplate or authorize the accumulation 
of a surplus such as has been created here and the exemption of such 
surplus from the salutary provisions of the "County Fiscal Control Act." 

While it is stated in the preamble of the 1947 Special Act "The funds 
and securities now on hand should be made available for the purpose of 
creating a capital reserve fund to be used in making repairs, alterations 
and additions to the school buildings in said County,'' the Act itself 
directs that the funds shall be used only "For the construction, alteration, 
repair or addition to the public school buildings of said County." More- 
over, under the terms of the Act, the expenditure of these funds is limited 
to such expenditures as may be authorized in duly adopted budgets. 

The Board of Commissioners of Johnston County, and not the Board 
of Education of Johnston County, is charged with the duty to determine 
what expenditures shall be made for the erection, repair and equipment 
of school buildings in said county. G. S., 115-83. And upon the facts 
disclosed on this record, Johnston County did have a meritorious cause 
of action against the defendants at the time this proceeding was insti- 
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t u t e d ;  bu t  f o r  t h e  reasons s tated herein, t h e  plaintiffs a r e  not  entitled to  
a w r i t  of mandamus, and the  judgment of the  court  below is 

Affirmed. 

STATE v. ED HARVEY. 

(Filed 15 October, 1947.) 
1. Criminal Law § 28-- 

Where defendant pleads not guilty, he enters ulmn the trial with the 
common law presumption of innocence in his favor, and the burden is on 
the State to establish his guilt beyond a reasonable doubt. 

2. Criminal Law 3s 32a, 52a- 
Circumstantial evidence is a recognized and accepted instrumentality in 

the ascertainment of truth, but in order to justify conviction the facts 
relied on must be of such a nature and so connected or related as  to point 
unerringly to the defendant's guilt and exclude any other reasonable 
hypothesis. 

3. Same: Homicide fj 2&Circumstantial evidence in  this case held insuf- 
Acient to be submitted t o  t h e  jury. 

Evidence tending only to show motive or ill will t,etn7een defendant and 
deceased, with testimony of the sole eyewitness that  the man who shot 
and inflicted the mortal wound was of the same size and height of defend- 
an t  but that  he was standing in the tiark some distance away and that  
the witness would not iclentify him, together with testimony that the rifle 
of defendant's brother-in-law disappeared but with testimony of the driver 
who took defendant to  the house of his brother-in-law that when defend- 
ant  came out he could not have had a rifle under his overcoat, without 
evidence a s  to the size of the death bullet although the bullet itself was 
in evidence, is held insufficient to be submitted to the jury, since the cir- 
cumstances, though consistent with guilt, do not exc'lude defendant's inno- 
cence a s  a reasonable assumption, and defendant's demurrer to  the evi- 
dence is sustained in the Suprenle Court. G. S., 15-173. 

APPEAL by  defendant f r o m  Edmz~ndson,  Special Judge, a t  J u n e  Term,  
1947, of CRAVEN. 

Cr imina l  prosecution on indictment charging the  defendant with t h e  
murder  of one Nathan ie l  ( E d d i e )  Roberts. 

T h e  record discloses t h a t  on S a t u r d a y  evening, 26 Apri l ,  1947, about 
8 :00 p.m., the Chief of Police of K e w  .Bern was called' to the  home of 
Nathan ie l  (Eddie )  Roberts and there found h im dead on the  floor i n  the 
kitchen of his  house wi th  a bullet wound i n  the  back of his  head, just 
behind t h e  ear. 

Owen Dove, who was a t  the  home of his  son next  door to  where the 
deceased lived, testified t h a t  he  saw a m a n  come u p  the 10-or-15-foot alley 
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between the two houpes, poke a rifle through the porch slats and fire into 
the Roberts kitchen. "It was dark," but the man "looked to be about 
the same size and height" of the defendant. The witness had seen the 
defendant that  afternoon and had observed him in the street as he threw 
a bottle a t  the mife of the deceased. "I couldn't tell what kind of clothes 
he had on. . . . The rifle sounded like a .22 . . . I n  my opinion, i t  was 
a .2:' . . . I had a chance to see the man, hut  I couldn't tell who he was." 
The n.itness further said that after thc shooting, the man  he saw with the 
rifle climbed "over the fence and crossed Broad Street. H e  was about 
the same size and height of the man I saw fire the shot and about the same 
size of the man I saw that  afternoon throw the bottle. (Cross-examina- 
tion) I am not willing to identify any man that  I couldn't see his face. 
There are hundreds of people in town who are the same height and I 
hare  seen a lot of people in this town ~ h o  are the same size." 

,In inrestigation by the officers revealed that  the defendant was a t  the 
home of the deceased, around two o'clock on the day of the shooting, 
playing cards and gambling for small stakes. H e  was drinking, and an 
altercation enwed between him and the wife of the deceared. As he left 
the houqe. he threatened to "get his gun and shoot both of us" (the mife 
of the deceased and David Green). Later  that  afternoon the defendant 
and the drceased met a t  George Donney's Cafe, and some words were 
pas.ed. I t  seems the deceased slapped the defendant. They both left 
the cafe. 

Shortly thereafter, the defendant got Elon Hil l  to take him to where 
he lived with his brother just over the Jones County line. The defendant 
went into the house, changed his clotheq, and came out in about 25 min- 
ute. with an overcoat over his arm. Hil l  then drore the defendant back 
to  New Bern, arriving there around sundown. Hil l  says, "He couldn't 
haye had a rifle under that  overcoat when I saw it." 

Tho wife of the deceased again saw the defendant in a cafe, near the 
scene of the shooting. about 9 :30 that  evening. The defendant was ar-  
rested on the following Tuesday. 1 % ~  admitted to the officers that  he mas 
in New Bern on the afternoon and night of the shooting. Further than 
this, lie was somewhat equivocal about his movements, but finally said 
he had lost some money gambling at the home of the deceased and tha t  
he had some trouble there. H e  never admitted going to  his brother's 
honie and getting his overcoat i n  the afternoon. "He always said he 
a e n t  back home a t  10 :00 o'clock on the bus." 

The defendant's sister-in-law, in whose home he lived, testified that  a 
.22 rifle, which her husband had borrowed to kill some hogs mysteriously 
disappeared about that  time, i.e., "when her husband left" to  go to Baxter 
Springs. 
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The death bullet was identified and offered in evidence, albeit the 
record is silent as to its size. The death gun was never found. 

At the conclusion of the State's evidencenone was offered by the 
defendant-the solicitor announced that he would not ask for a verdict 
on the capital charge as the deceased and the defendant had been quarrel- 
ing on the day in question, but would seek a verdict of murder in the 
second degree, or manslaughter, as the jury should determine the facts 
from the evidence. 

Verdict : Guilty of manslaughter. 
Judgment: Imprisonment in the State's P r i s m  for not less than 15 

nor more than 20 years. 
The defendant appeals, assigning as error the failure of the court to 

sustain his demurrer to the evidence and dismiss the action as in case of 
nonsuit. 

Attorney-General McMuZlan. and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Charles L. Abernethy, Jr., for defendant. 

STACY, C. J. The question for decision is whether the evidence su5ces 
to overcome the demurrer and to carry the case to the jury. The trial 
court answered in the affirmative. We are inclined to a different view. 

True i t  is, the evidence seems to point an accusing finger a t  the defend- 
ant as the perpetrator of the crime, and to excite suspicion, somewhat 
strongly perhaps, of his guilt, but it apparently leaves too much to sur- 
mise or assumption to support a conviction. 8. v. Warren, ante, 22; 
S. v. Oxendine, 223 N.  C., 659, 27 S. E. (2d), 814, and cases cited. 

The defendant entered upon the trial with the ,common-law presump- 
tion of innocence in  his favor and with the burden on the State to es tab  
lish his guilt beyond a reasonable doubt. S. v. Sin!~leton, 183 N .  C., 738, 
110 S. E., 846. I n  other words, the jury was required to be "fully satis- 
fied," "entirely convinced," or "satisfied to a moral certainty," of the 
defendant's guilt before a verdict could be rendered against him. S. v. 
Harris, 223 N .  C., 697, 28 S. E. (2d), 232. The defendant's plea of 
traverse put in issue the question of his guilt. 

The State relies upon circumstantial evidence, which is a recognized 
and accepted instrumentality in the ascertainment of truth; and; in many 
instances, quite essential to its establishment. S. v. Coffey, 210 N.  C., 
561, 187 S. E., 754. I n  such case, however, the defendant being charged 
with a felony, the rule is, that the facts established or adduced on the 
hearing must be of such a nature and so connected or related as to point 
unerringly to the defendant's guilt and exclude any other reasonable 



IT. C.] FALI, TERM,  1947. 65 

hypothesis. S. v. Stiwinfer, 211 N .  C., 278, 189 S. E., 868; 8. v. Mat- 
thews, 66 N.  C., 106. 

The record discloses a capital crime of murder, certainly one in the 
second degree. Yet the jury returned a verdict of manslaughter. Con- 
ceding the power of the jury to pardon of the graver offense and to 
convict of a lesser one, even in the absence of evidence to support the 
milder verdict, which affords the defendant no cause for complaint as i t  
is favorable to him, S. I.. Hpnilc?y, 223 x. C., 563, 27 S. E. (Zd), 738, 
nevertheless, the mildness of the verdict, in the light of the record, would 
seem to indicate some hesitancy on the part of the jury to assess the 
defendant with the homicide. S. 71. S k k ,  185 N .  C., 696, 116 S. E., 721. 

The only witness who saw the perpetrator of the crime, and that  in the 
dark and a t  some distance away, was not familiar with his carriage or 
manner of walk, and declined to identify the defendant as the man he 
saw. All he would say was that  he "looked to be about the same size and 
height." S. v. Thorp, 72 N.  C., 186. The guilt of an  accused is not to 
be inferred merely from facts consistent with his guilt, but they must be 
inconsistent with his innocence. 8. 2,. Nassey ,  86 N. C., 658. "Evidence 
which merely shows it possible for the fact  in issue to be as alleged, or 
which raises a mere conjecture that it mas so, is an insufficient founda- 
tion for a verdict and should not be left to the jury." S. v. V imon ,  63 
N .  C., 335. See, also, 8 .  v. Bat t l~ ,  198 N. C., 379, 151 5. E., 927; S. v. 
Szcinson, 196 N. C., 100, 144 S. E., 555 ; S. o. iCfontague, 195 N. C., 20, 
141 S. E., 285; 8. I.. Prince, 182 N.  C., 788, 108 S. E., 330; S. v. Gragg, 
122 N. C., 1082, 30 S. E., 306; S. v. Rhodes, 111 N .  C., 647, 15 S. E., 
1038; 8. v. Goodson, 107 N. C., 798, 12 S. E., 329; S. v. Brackville, 106 
IT. C., 701, 11 S. E., 284; S. c. Powell, 94 N .  C., 965; and Wiftkowsky 
I ? .  IIrasson, 71 N. C., 451. 

The theory of the State is, that  the defendant left the home of the 
deceased in the afternoon of the day in question, went to his brother's 
house in Jones County and secured a .22 rifle, as he threatened to  do, 
returned to New Bern about sundown and shortly thereafter committed 
the homicide. The defect in this theory is, that  the witness Hil l  who 
drove the defendant into Joncs County, says he did not bring a rifle back 
with him. Then, too, the record is silent as to the size of the death bullet, 
although the bullet itself was in evydence. 

I t  all comes to th is :  The evidence for the prosecution is inconclusive. 
I t  is not compelling. Taking i t  to  be true, and entirely so, it  still leaves 
the identity of the accused as the perpetrator of the crime in doubt, and 
fails to  exclude his innocence as a reasonable assumption. S. v. Miller, 
220 N .  C., 660, 18 S. E. (2d), 145;  8. v. Matfhews, supra. I t  would 
require a repudiation of Hill's testimony and a guess t o  bridge the hiatus 
in  thd State's case. S.  v. Johnson, 199 N .  C., 429, 154 S. E., 750. 
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HARDEE v. RIVERS. 

T h e  defendant's demurrer  to  the evidence will  be sustained here. G. S., 
15-173. 

Reversed. 

SOPIIIA NARDEE v. TOM RIVERS. 

(l!'iled 15 October, 1047.) 
1. Wills § 33a- 

-1 d e ~ i s e  generally or indefinitely with power of disposition creates a 
fee. G. S., 31-38. 

d devise for life with power of disposition creates a life estate only, 
since the power of disposition does not enlarge the estate devised or 
convert i t  into a fee. 

3. Sam- 
The donee of n power of disposition may exercise that  power under the 

terms and within the limitations contained in the will, and when so exer- 
cised by deed sufficient in form and substance to convey the whole estate 
in the land therein described the grantee takes an indefeasible fee. 

4. Same- 
Testator devised his realty to his wife for life with power, i n  the event 

that the income therefrom was not sufficient for her proper support and 
maintenance, to sell any or all the real estate at any time she deemed 
necessary and use the proceeds thereof for her own necessary use and 
benefit. Held: Upon the occurrence of the conditions and within the limi- 
tations contained in the will for  the exercise of the power, the wife c a ~ i  
convey an indefeasible fee to  the lands. 

APPEAL by  defendant f r o m  Fr i z ze l l e .  J., a t  September Term,  1947, of 
PITT. Affirmed. 

Controversy without action to determine val idi ty  of t i t le  tendered by 
plaintiff under  contract of purchase and sale. 

O n  29 J u l y  1932 S. B. H a r d e e  died testate, seized and  possessed of real  
and  personal property including the  1oc.u~. H e  devised al l  his property, 
real  and personal to his  wife f o r  and dur ing  her  life with the remainder  
over t o  two named charitable institutions "subject t o  the following 
proviso : 

" I t  is  m y  will and desire t h a t  my said wife, S0ph .a  Hardee,  shall have 
the  use a n d  control of a l l  m y  property so long as   he shall live, and i n  
the  event t h a t  the  income therefrom is not sufficien: f o r  t h e  proper sup-  
port  and maintenance of m y  said wife, then she shall have t h e  power and  
authori ty ,  i n  her  discretion, a t  a n y  t ime she deems necessary, t o  sell a n y  
or  all  of m y  real estate a t  e i ther  public or pr ivate  sale and  convey title i n  
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fee sinlple to purchaser, and use the proc~eeds thereof for her own per- 
sonal nrceisary use and benefit, and in such erent .he shall not be re- 
quired to hax-e the consent or approval of the <aid Tru-tee of either of 
tlie Odd Fellmvs Orphan IIome a t  Gold.horo or tlic Free T i l l  Baptist 
Ornhan Home at Middlcscs for -uch salr. and in case of sale shall not 
be requircd to gixe bond to account for the proceed.; thereof, it being my 
d e s i ~ e  and pl1rpo.e that my  n i f c  qllall be amply provided for during her 
lifetime, and if ncccscnrv q11c i i  authorized to n v  all of rriy e ~ t a t e  for her 
on11 personal 11.e and benefit. ,o Ion(, nq she map l iw ,  but any part  of my 
estate not ucrd by her during hcr rifetime, .hall at her death, a?  above 
pro\ided, go one-half to the T r u ~ t e e s  of the Odd Fellows Orpl~ari  Home 
at Goldiboro, S. C., and the other half to tlie Trustees of the F r r e  Will 
Baptist Orphan Home in Nidd le~cs ,  S. C., to be applied and added to 
the enciownient funds of iaid institutions." 

Plaintiff contracted to sell and defendant contracted to purchase the 
tract of land described in thc record mliicli is a part of the property 
deviwd by said will. Pursuant to said contract plaintiff has tendered 
defendant a deed ~vllich recites the Doxer contained in said will and con- 
r e p  or purports to colivcy said premises to defendant in fee. While 
defendant s ta~ids  ready to accept a conreyance of an indefeasible fee in 
said property a i d  to pay therefor, he declines to accept the deed tendered 
for that plaintiff is  seized and poqsessed of a life estate only in said land 
and is without power under the terms of said ~ i d l  to convey an indefeasi- 
ble fee. 

I t  is admitted in this connection that the income from the estate is not 
sufficient for the proper support and maintenance of plaintiff, and i t  has 
become necessary for her in her cliicretion to  sell some part  thereof. 

The parties submitted this controversy to the end the Court may 
drcide uliether the tendered deed c o n r c p  an indefeasible fee and defend- 
ant  is under the legal duty to accept same and pay the agreed purchase 
price therefor. 

The court below being of the opinion that  the will of S. B. Hardee 
rests plaintiff with full power and authority "in her discretion, a t  any 
time she deems necessary, to sell any or all of wid real estate at either 
p b l i c  or private sale and convey title in fee simple to the purchaser" 
decreed specific performance of the contract. Defendant excepted and 
appealed. 

J.  W.  11. R o b e r f s  for  p7ninti.f appellee.  
Albion Dunn for de f endan t  appel lant .  

BARNHILL, J. A devise generally or indefinitely with power of dis- 
position creates a fee. G. S., 31-38; Patrick v. Morehead ,  85  N .  c., 62;  
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Herring v. Williams, 158 R. C., 1, 73 S. E., 218; Darden v. Matthews, 
173 N. C., 186, 91 S. E., 835; Carroll v. Herring, 180 N .  C., 369, 104 
S. E., 892; Weaver v. Kirby, 186 R. C., 387, 119 S. E., 564; Roane v. 
Robinson, 189 N. C., 628, 127 S. E., 626. But a devise for life with 
power of disposition creates a life estate only. Tvoy v. Troy, 60 N.  C., 
624; Chewning v. Xason, 158 X. C., 578, 74 S. E., 357; Tillett v. Nixon, 
180 N. C., 195, 104 S. E., 352; Alexander v.  Alexmder, 210 N .  C., 281, 
186 S. E., 319. The estate devised being specifically limited to the life 
of the devisee, the power of dispositil bn does not enlarge the estate devised 
or convert it into a fee. Carroll v. 1 [erring, supra; Roane v. Robinson, 
supra; Helms v. Collins, 200 N. C., 89, 156 S. E., 152. One is property, 
the other is power. Neither limits or enlarges the other. 

Even so, the donee of the power to convey maqy exercise that power 
under the terms and within the limitations contrtined in the will and 
when so exercised by deed sufficient in form and substance to convey the 
whole estate in the land therein described the grantee takes an indefeasi- 
ble fee. Troy v. Troy, supra; Norfleet v. Hawkins, 93 N .  C., 392; Griffin 
v .  Commander, 163 N.  C., 230,79 S. E., 499; Darden v. Matthews, supra; 
TiZlett v. Nixon, supra; Hood, Comr. o f  Banks, 11. Theatres, Inc., 210 
N. C., 346,186 S. E., 345. 

"The donee is the mere instrument by which the estate is passed from 
the donor (devisor) to the appointee, and when the appointment is made 
the appointee at once takes the estate from the donor as if it had been 
conveyed directly to him." Norfleet v. Hawkins, mpra. A deed exe- 
outed by the donee of the power "will vest in the purchaser an estate in 
fee simple, and he will not be bound to see to the application of the pur- 
chase money." Troy v. Troy, supra; White v. White, 189 N .  C., 236, 
126 S. E., 612. I t  follows that the deed tendered b;y plaintiff conveys an 
indefeasible fee and defendant under his contract i s  bound to accept the 
eame and pay the agreed purchase price. Hence the judgment below is 

Affirmed. 

STATE v. J. C. BROOKS, GRADY BROWN, AND THURMAN MUNN. 

(Mled 15 October, 1947.) 

1. Clbinal Law @ 78e (1)- 
An exception for failure of the court to charge upon the question of 

manslaughter, without exception to any portion of the charge or exception 
under G.  S., 1-180, on the ground that the court failed to explain the law 
arising on the evidence and pointing out wherein the court failed to comply 
with the statute, does not properly present the question for review. 
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2. Homicide 5 % 

Where three prisoners conspire to escape, and contemplate as a part of 
the plan that one of them should attack the guard and another seize the 
guard's gun, and in the execution of the common design in accordance with 
the plan, the prisoner agreed upon does seize the gun and kills a guard in 
order to effectuate the escape, all are equally guilty, and the contention 
of the ccwonspirators that they conspired only to commit an escape which 
is a misdemeanor, G. S., 14-256, and therefore could not be guilty of more 
than manslaughter, is untenable since the killing was a natural and prob- 
able consequence of the conspiracy as formulated. 

3. Conspiracy 5 9- 
Each conspirator is equally responsible fo r  all acts committed by the 

others in the execution of the common purpose which are a natural and 
probabre consequence of the unlawful undertaking, even though such acts 
are not intended or contemplated as a part of the original design. 

4. Criminal Law 5 8: Homicide 5 % 

Where two or more persons are present, aiding and encouraging one 
another in a common purpose which results in a homicide, all are prin- 
cipals and equally guilty. 

5. Homicide 5 !&5- 

When an intentional killing with a deadly weapon has been established, 
the law implies malice, and the State cannot be nonsuited. 

APPEAL by defendants from Pless, J., a t  Special Term, May, 1947, of 
HENDERSON. 

Criminal prosecution upon indictment charging the defendants with 
the murder of one George Bowman. 

The defendants were prisoners serving sentences under the supervision 
of the State Highway and Public Works Commission, and had been 
assigned to a prison camp in Henderson County. 

The evidence tends to show that the defendants conspired to escape and 
that it was agreed to overpower a guard, obtain his rifle and use the rifle, 
if it became necessary, in order to escape. On 3 March, 1947, the de- 
fendants decided to carry out their plan of escape. They were working 
in a rock quarry and those in charge were preparing to set off a charge of 
dynamite. The prisoners were moving out of the quarry. Defendant 
Brown first entered a guard shack occupied by the guard, Gordon Mor- 
gan, the defendants Brooks and Munn followed him into the shack. The 
guard was overpowered and his rifle was taken by Brooks. I n  the strug- 
gle the guard was knocked down an embankment 15 or 20 feet from the 
guard shack into a gravel bin. Brooks fired upon the guard and the 
guard returned the fire with his pistol. I n  the meantime another guard, 
George Bowman, was informed' of the trouble and started towards the 
shack previously occupied by Morgan. The defendant Brooks, using the 
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seized rifle, stuck the barrel through a hole in  the guard shack and shot 
and killed Bowman. The defendants then escaped, carrying the seized 
rifle with them. After the defendants were recaptured, according to the 
testimony of J. E. Braswell, the officer in charge of the Fugitive Office 
of the State Prison Department, the defendant Munn told him "They 
had agreed to make the break and that  Brooks mould use the gun and that  
Brown would make the attack . . . that Brooks used the gun because 
he knew how to operate it," and that Brooks admitted he was the gun 
man. 

Terdict :  Each defendant guilty of murder in the first degree. Judg- 
ment of death by mphyxiation was imposed upon each defendant. De- 
fendantq appeal, assigning error. 

Afforney-General  A V c X ~ ~ l l n n  and Assis fanf  Attorneys-General R r u f o n ,  
Illlodes, and X o o d y  for the State .  

E. L. W h i t m i r e  for J .  C. Brooks. 
TV. TV. Carpenter for Grad!! Brown.  
Charl ton E. H u n t l e y  for T h u r m a n  X ~ i n n .  

DESKY, J. The defendants Brown and Munn except to the failure of 
his Honor to  charge the jury on manslaughter. 

The exception does not properly present this question. There was no 
request for  such instruction. No exception has been entered to any por- 
tion of the court's charge to the jury. And there is no exception reserved 
under the provisions of G. S., 1-180, on the ground that  the court failed 
to explain the law arising upon the evidence in the case and pointing out 
wherein the court failed to comply with the provisions of this statute. 
Even so, if such exception had been entered and preserved, it would be 
without merit. 

These defendants contend that  they did not know q l y  aid or encourage 
Brooks in the comn~ission of this homicide. They insist they were only 
engaged in an  escape, which is a misdtlmeanor, G. S., 14-256, and there- 
fore would not be guilty in  any event, of more than manslaughter, citing 
69. c. Hardee,  192 N .  C., 533, 135 S. E., 345; S. v. Merrick,  171 N .  C., 
788, 88 S. E., 501; 8. c. Powell,  168 N .  C., 134, 83 S. E., 310; S. v. 
D u r h a m ,  141 N .  C., 141, 53 S. E., 720; S. .c. Horner,  139 S. C., 603, 
52 S. E., 136, and S. c. TTines, 93 N .  C., 493. This contention on the 
par t  of these defendants cannot be sustained in the light of the evidence 
disclosed on this record. There was a conspiracy to escape. As a par t  
of the common design or plan to escape, i t  was agreed that  Brown was to 
attack the guard and Brooks, who knew how t o  opwate the guard's gun, 
was to seize the gun. The exact procedure agreed upon was followed. 
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Brown entered the guard shack, followed by Brooks and Munn. Brown 
did attack the guard, Brooks did seize his rifle and used i t  to fire on the 
guard Jlorgan and to kill the deceased, another guard, who was appar- 
ently going to  the rescue of hlorgan. The conduct of these defendants, 
in carrying out their conspiracy to commit an  unlawful act was such as 
rnight naturally and reasonably have been supposed to result in a homi- 
cide. The  defendants Brown and Munn were active participants in the 
commission of this homicide, giving Brooks aid and assistance; and 
under our decisions they are equally as guilty as the defendant Brooks, 
who actually fired the shot that  killed Bowman. 

Stacy, C. J., in speaking for the Court i n  8. v. Smith,  221 h'. C., 400, 
20 S. E. (2d), 360, said: "The general rule is, that  if a number of per- 
sons combine or conspire to commit a crime, or to engage in an unlawful 
enterprise, each is responsible for all acts committed by the others in the 
execution of the common purpose which are a natural or probable conse- 
quence of the unlawful combination or undertaking, even though such 
acts are not intended or conteniplated as a part of the original design. 
S .  v.  Tl'illiams, supra (216 S. C., 446, 5 S. E. (Zd), 314) ; S. v. Lea, 
supra (203 x. C., 13, 164 S. E., 737) ;  5'. 11. Stewart, 189 N. C., 340, 
127 S. E., 260." 

Noreorer, where two or more persons are present, aiding and encour- 
aging one another in a common purpose which results in a homicide, all 
are principals and equally guilty. S. v. Williams, 225 X. C., 182, 33 
S. E.  (2d),  880; S. r.  il'riplett, 211 N .  C., 105, 189 S. E., 123;  S .  v. 
Gosnell, 208 N.  C., 401. 

The exception to  the refusal of the court to grant the defendant Brooks' 
motion for judgment as of nonsuit, cannot be sustained. When an  inten- 
tional killing with a deadly weapon has been established, the lam implies 
malice and the State cannot be nonsuited. 8. v. Vaden, 226 N .  C., 138, 
36 S. E. (2d),  913; S. v. Rivers, 224 S. C., 419, 30 S. E. (2d),  322; 
S. v. Beachum, 220 N .  C., 531, 17  S. E. (2d),  674; S. v. Bright, 215 
X. C., 537, 2 S. E. (2d) ,  541; 8. v. Mosley, 213 N. C., 304, 195 S. E., 
830; S. 2%. Robinson, 213 N. C., 273, 195 S. E., 824; S. v. Cagle, 209 
S. C.. 114, 182 S. E., 697; S. c. Johnson. 184 S. C., 637, 113 S. E., 617. 
I n  view of what has been said herein, the exceptions of the defendants 
Brown and Xunn, to the refusal of the court to grant  their motions for 
judgment as of nonsuit, are equally untenable. 

I n  the trial below, we find 
X o  error. 



7 2 I N  T H E  SUPREME COURT. [228 

STATE v. JAMES FOSTER, DOBE POWELL, JOE HOLLAND, AND 
CHARLIE COMBS. 

(Filed 16 October, 1947.) 

1. Criminal Law §§ 171, 83- 
Where, upon defendants' plea in amnesty, the court denies the motion 

without findings as to some of the material facts alleged as the basis for 
the motion, judgment will be vacated and the cause remanded for further 
proceedings. The determination of the motion upon the subsequent hear- 
ing is within the discretionary authority of the court. G. s., 8-55. 

a. Criminal Law 8 56- 
Motions in arrest of judgment in criminal actions are allowable only 

when some error o r  fatal defect appears on the face of the record. 

APPEAL by defendants and movents from Sink, J., at March Term, 
1947, of WILKEB. 

Ctiminal prosecution on indictment charging the defendants with 
gambling, i.e., playing poker at  which money was bet. 

I t  appears from facts set out in brief of defend.ants that on 5 July, 
1946, a t  about 1 :30 a.m., while the defendants were playing poker in the 
kitchen of the home of James Foster, a machine gun was thrust through 
the screen door, and the defendants were commanded to keep their hands 
on the table. Two masked men, one with a machine gun and the other 
with a pistol, then entered the room, forced the defendants to stand with 
their faces to the wall, and each was robbed of the money he had on his 
person. The money on the table was also taken. James Foster was then 
marched into another room and forced to open his safe, which contained 
approximately $19,000.00. I n  all, the robbers got t~bout $20,000.00. 

At the August Term, 1946, Wilkes Superior Court, indictments were 
returned by the grand jury against Carl Keaton, Cola Keaton and Calvin 
Spillman, charging them with robbery, and against the defendants 
herein, James Foster, Dobe Powell, Charlie Combs and Joe Holland 
(together with Calvin Spillman), charging them with gambling. (Calvin 
Spillman was physically unable to attend court and has not been tried on 
either indictment.) 

The defendants, and each of them, pleaded guilty of gambling. 
Judgment as to each defendant: 12 months in jail "and assigned to  

work on the roads at  hard labor as provided by law, rind pay the costs." 
Thereupon, at  the same term of court, each of the defendants filed 

motion in arrest of judgment and proffered a plea in amnesty, based on 
the following allegations : 

1. On the bill charging Carl Eeaton, e t  al., with robbery from the per- 
son with firearms, which was sent to the grand jury at  the August Term, 
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1946, these defendants were listed as witnesses, and two of them, James 
Foster and Dobe Powell, actually appeared and disclosed to the grand 
jury the game of chance they were engaged in playing at the time of the 
holdup and robbery. This was with the full knowledge and consent of 
the solicitor. 

2. The same grand jury returned a true bill against these defendants 
for gambling. 

3. These defendants were advised that, as a matter of strategy, it would 
materially assist in obtaining a conviction in the robbery case, if the two 
indictments were consolidated for trial and pleas of guilty entered by the 
defendants in the gambling case. Whereupon, the consolidation being 
"agreed upon and approved by the court," these defendants entered pleas 
of guilty to gambling prior to the impaneling of the jury in the robbery 
case, said pleas being entered "for the purpose of aiding and assisting 
the Solicitor for the State of North Carolina to obtain a conviction in the 
robbery case." 

4. These defendants were used by the State as witnesses in the robbery 
case, and convictions were obtained therein on their testimony. Indeed, 
the consolidation and trial of the robbery case with one in which there 
was nothing to try could have been only for the purpose of aiding in the 
prosecution of the robbers. 

5. These defendants are advised and believe that the solicitor for the 
State was put to an election of either prosecuting them for gambling or 
using them as witnesses in the robbery case, in which latter event they 
were pardoned by operation of the statute. G. S., 8-55. Therefore, they 
pray for relief from the judgment rendered against them. 

Upon consideration of the motions in arrest and pleas in amnesty, the 
court found certain facts-omitting, however, to make any findings in 
respect of the matters alleged in paragraphs 1 and 3 above, except that 
the consolidation was with the court's approval-and being of opinion 
that the defendants were not entitled to the relief sought, denied the 
motions, from which rulings, the defendants appeal, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton,  
Rhodes, and Moody for the State. 

Hayes  I% Hayes and W .  H.  McElwee for defendants. 

STACY, C. J. I t  seems to be conceded that the principal question here 
sought to be presented is one of first impression in this jurisdiction. 
However, as no determinations were made by the court below in respect 
of the material allegations set out in paragraphs 1 and 3 above, we are 
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disposed to ~ a c a t e  t h e  rulings and  rernand the cas,e f o r  f u r t h e r  proceed- 
ings as t o  justice appertains  and the  rights of the parties m a y  require. 

W e  re f ra in  f r o m  discussing the  matters  i n  advance of the  f u r t h e r  
hearing, which m a y  be confined t o  the pleas i n  amnesty. Not ions  i n  
arrest  of judgment i n  cr iminal  actions a r e  allowable only when some 
e r ror  o r  fa ta l  defect appears  on t h e  face of t h e  record. 8. v. Deal, 207 
N. C., 445, 177 S. E., 332; S.  c. Safterfield, 207 N .  C., 118, 176 S. E., 
466;  8. c. Bittinqs, 206 S. C., 798, 175 S. E., 299; 8. v. Grace, 196 
N. C., 280, 145 S. E., 399; S. v. Xchfnight ,  196 .F. C., 259, 145 S. E., 
281; S. v. Xifchem, 158 K. C., 608, 125 S. E., 190. N o  such e r ror  is  
apparen t  on the  face of the  present record. 

Seedless to add t h a t  when t h e  matters  a r e  reached aga in  i n  the Supe- 
r ior  Court ,  the judge hearing t h e  motions will  be vested with the  same 
discretionary authori ty  as  t h e  judge a t  the  t r i a l  t e rm who originally 
imposed t h e  sentences. 

E r r o r  and  remanded. 

In THE MATTER OF HORERT LEE THONPSON, MIXOR. 

(Filed 15 October, 1947.) 
1. Habeas Corpus 5 8- 

No appeal lies from the order of the court in proceedings in habeas 
covpus to determine the custody of a minor child as  between persons who 
had obtained control of the child with a view to adoption and welfare 
officers seeking control of the child to place him with members of his 
family, review being solely by certiorari. 

2. Habeas Corpus § %- 

Proceedings to obtain control of a minor child between persons with 
whom the child had been placed for adoption and welfare officers seeking 
to place the child with his family is not a proceeding under G .  S., 17-3, to 
set the infant free but is  a proceeding to fix and determine the right of 
custody. 

3. Same: Clerks of Superior Courts § 7- 

Jurisdiction to determine the right of custody of an infant a s  between 
persons with whom the infant had ?.wen placed with a view to adoption 
and welfare officers seeking to place the infant with his family, is within 
the exclusive jurisdiction of the juvenile court, G. S. ,  110-21 ( 3 ) ,  and writ 
of habeas corpus is inadvisedly issued by the Superior Court, but pending 
determination of the juvenile court, respondent should not surrender 
custody to a nonresident and no order should be entered until petitioners 
have had notice and an opportunity to be heard. 
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,IPELI(~XTIOS for \wit of hirbects corp~rs  heard by Sink,  J., at the June  
Term. 19-17, TILXES) here under writ of c ~ r i i o r c i r ~  issued on petition of 
the respondent. 

Robrrt Thompsoll is an infant 5 -cars of ape. His  father is dead. 
His mother, a resident of Vec t  T'irginia. on or about 3 Janua1.y 1946, 
left him with J .  *I. Selson aild wife, Stella F a e  Selson, the petitioners, 
and execlited ~ r i t t e n  co11sent to the adoption of raid infant by said peti- 
tioners. S o  fnrtllcr proceedings have been had looking to his adoption. 
The child \\a. placrd in the honie of' T. S. Iiogal, grandfather of f e m e  
petitioner, n here it remained until 9 ,\ugu.t 1946. 011 that  date respond- 
ent Charles C". McNeill, welfare oficrr of Kilkes County, a t  the request 
of the nelfarc officer.. of Keqt Virginia, took custody of the infant for 
the purpose of tlclirering him to the said authorities to be placed with 
~nernbers of his family. 

Tlie court helow awarded custody of said infant to petitioners and 
respondent appealed. 

R n l p h  Drr~,is t r r ~ r r '  TI', H.  Xc.Blwee for  pciit ioner a p p e l l e e s .  
F. ,7. X c I I t c , f i ~  for  r e s p o n d ~ n  f a p p r l l n n  f .  

BARKHILL, .J. The petitioners filed in this Court written motion to  
dismiqs the appeal for the reapons therein stated. The motion was 
allowed and the appeal dismissed for that  in such cases no appeal lies. 
I n  re I f o l l e y ,  154 N. C., 163, 69 S. E., 8 7 2 ;  In re Groom, 175 N. C., 455, 
95 S. E., 903; 8. 7,. B u r n r t t c ,  173 K. C., 734, 91 S. E., 364. 

The reqpondent petitioned for writ of certiorari to bring the proceed- 
ing and the judgment below before this Court for review. The petition 
was allowed and the cause is here under said writ. 

The petitioners insist that this proceeding was instituted under G. S., 
17-3. This contention is not supported by the record. They allege in 
their petition that  they "haw a claim to  the custody of the child" and 
"are entitled to its custody" and pray that  the Court "inquire into the 
right to the custody of said minor child and that  . . . such custody be 
awarded to them." On the hearing in the court below the court adjudged 
"that the petitioners are lawfully entitled to retain custody of said 
Robert Lee Thompson pending the further orders of this Court . . ." 
and so ordered. Clearly then it is not a proceeding to set the infant free 
but to take the child from one restraint and place him under another. 
It is a proceeding to fix and determine the right of custody of an infant. 

The State, with a fixed purpose to protect with jealous care the general 
welfare of infants of tender age, has decreed that, except in certain specific 
instances, matters, either civil or criminal, affecting the welfare or cus- 
tody of children under 16 shall be heard and determined in  a special 
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branch of the Superior Court created and maintained for that purpose. 
To  that end the General Assembly created the juvenile courts of North 
Carolina and vested them with exclusive original jurisdiction of any 
case, within the classifications therein specified, of a child less than 16 
years of age residing in or being at  the time within their respective dis- 
tricts. Ch. 97, P. L. 1919, as amended, now G. S. Ch. 110, Art. 2. 
This exclusive original jurisdiction includes cases in which the custody 
of an infant is the subject of controversy. G. S. 110-21 ( 3 ) .  

The writ of habeas  corpus was inadvisedly issued. In r e  NcGraw,  
ante, p. 46. The controversy is one for the juvenile court of Wilkes 
County to decide. To that end the court below s?zould remand the cause 
to that court for further proceedings. 

Pending a hearing in the juvenile court the respondent should not 
surrender custody of said infant to a nonresident, and no order should be 
entered until petitioners have had notice and an opportunity to be heard. 

The judgment below is 
Reversed. 

STATE v. HUFIJS WIGGISS. 

(Filed 15 October, 1947.) 
Arrest and Bail § 8- 

On appeal from conviction in Recorder's Court defendant gave appear- 
ance bond. Upon failure of defendant to appear in the Superior Court 
judgment nisi  was entered and w i r e  facias and capias ordered issued and 
the action continued. Later, motion to strike out sci. fa ,  during pendency 
of defendant's military service was allowed. H~?ld:  The sci. fa. having 
been stricken out, judgment absolute on the bond before issuance and 
service of another sci, fa.  is premature. Whe~;her the judgment nisi 
should be made absolute o r  stricken out upon the :wbsequent hearing rests 
in the sound discretion of the trial court. G. S., 15-116. 

APPEAL by J. W. Willie and Ossie Wiggins Willie, sureties on defend- 
ant's appearance bond, from Edmundson, Special  Judge. 

Criminal prosecution upon warrant issued 9 June, 1945, out of Justice 
of Peace Court of Craven County, charging defendant with the offense 
of fornication and adultery. 

Defendant, having been bound over to the Recorder's Court of Craven 
County, and having been adjudged guilty and given a jail sentence by the 
Recorder's Court, appealed to Superior Court of Craven County. Bond, 
in  the amount fixed, was given by defendant, with J. W. Willie and 
Ossie Wiggins Willie, as sureties, for his personal appearance at  the next 
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term of the said Superior Court to be held on Monday, 6 September, 
1943, and not depart the same without leave. 

At the September Term, 1943, of said Superior Court defendant was 
called in cases Nos. 723 and 724 and failed to appear. Whereupon, the 
court entered judgment nisi, and ordered scire facias and capias to issue, 
and the action to be continued. Scire facins was issued on 11 December, 
1943, and served. Thereafter, at  the January Term, 1944, of Superior 
Court of said county this entry was made: "No. 723-4. State o. Rufus 
Wiggins. Motion to strike out Sci. Fa. Motion allowed during pen- 
dency of military service of defendant.'' 

Thereafter, at  the June Term, 1947, upon motion of the Solicitor for 
the State, and without further scire facia$ being issued and served, the 
court entered judgment absolute against defendant and the sureties on his 
bond for the amount of the bond. 

From this judgment the sureties on the bond appeal to Supreme Court 
and assign error. 

Attorney-General Mchlullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Charles L. Abemethy ,  Jr.,  and J o h n  D. Larkins, Jr., for appellants. 

WINBORNE, J. The validity of the judgment absolute entered at the 
June Term, 1947, depends upon the effect of the order made at January 
Term, 1944. As we interpret the wording of that order the motion to 
strike out the sci. fa. was allowed, and that no further proceedings on the 
forfeited bond should be had "during the pendency of military service 
of defendant." Therefore, the sci. fa. having been stricken out, judgment 
absolute could not be entered without further notice, that is until an- 
other sci. fa. had been issued and served, and defendant and sureties 
given an opportunity to be heard. Whether the judgment nisi will then 
be made absolute, or whether it will be stricken out, rests in the discre- 
tion of the presiding judge of the Superior Court before whom it may 
properly come. G. S., 15-116. 8. v. Clarke, 222 N. C., 744, 24 S. E. 
(2d), 619. 

I n  the light of this interpretation of and holding on the order, the 
judgment absolute was prematurely entered, and is therefore 

Reversed. 
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EDGAR R. CLAPP, ADUINISTRATOR C .  T. A. OF THE ESTATE OF ELLA CLAPP 
THOMPSOX, DECEASED, V. MARSHALL F. MILLS AXD VICTOR MICA 
COMPAXT. 

(Filed 15 October, 1947.) 

F'rauds, Statute of, § 1- 

In on action to recover royalties on minerals mined, allegations that 
the individual defendant executed a written mining lease or contract, and 
thnt the corporate defendant mas a silent partner and shared in the profits 
under the lease, is sufficient as  against demurrer to allege liability on the 
part of the corporate defendant for obligations .incurred under the con- 
tract. 

APPEAL by plaintiff from Clement, J., at  ,July Term, 1947, of 
MITCHELL. Reversed. 

Suit  to recover royalties on minerals mined. Demurrer by defendant 
Victor Mica Corporation was sustained, and plaintiff appealed. 

Charles  Hutchins and  W.  C. B e r r y  for plaintiff, appellant.  
Proctor  & Darneron and  X c B e e  & M c B e e  for V i c t o r  Mica C o m p a n y ,  

appellee.  

DEVIN, J. Plaintiff alleged a cause of action against the defendant 
Mills under a writsten mining lease or contract, and also alleged that  
the corporate defendant "was a silent partner with its co-defendant 
Mills," and shared in the profits under the lease. W e  think this allega- 
tion sufficient to import liability on the par t  of the corporate defendant 
for obligations incurred under the contract sued on, and to withstand a 
demurrer. W i n s t o n  v. L u m b e r  Co., 227 N .  C., 339, 42 S. E. (2d),  218; 
Blackmore  v. W i n d e r s ,  144 N .  C., 212, 56 S. E., 871. 

The judgment sustaining the demurrer is 
Reversed. 

JOEL H. DAVIS AND C. K. HOWE v. SAM W. MORGAS. 

(Filed 29 October, 1947.) 
1. Quieting n t l e  8 2- 

Plaintiffs' evidence tending to identify the locus in quo as the land em- 
braced within the State grant under which they claim, held sufficient to 
orerrule nonsuit. 

2. Same: State g Bc- 
Plaintiffs' evidence that the locus in quo embraced within their State 

grant was not covered by navigable waters, held sufficient to overrule 
nonsuit. G;. S., 146-1. 
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3. Deeds # I S -  

-1 procreding under the  Torrens 1,aw is  a proceeding irr m y ! .  

4. Same: Judgments # 3- 

The preicnt plaintiffs and defendant n e r e  parties defendant in  ;I pro- 
ceedlng under the Torrens I a w ,  but the description of the land in tha t  
proceeding did not inclndc the. land claimed by plaintiffs in t h i i  suit. 
H t  ltl: Pl ,untiffi  in th is  w i t  could not have filed cross complaint against  
t l e f~ndan t  h c r n n  to t ry  t l t le t o  the land not described i11 the  Torrtws pro- 
ceeding, m1~1 therefore the judgment in tha t  proceeding cannot operate :IS 

an  edoppel,  thc mat ter  111 dl.pute not being cognizable in the former 
action. 

5. Trespass 3- 

I n  an  action in trespass to t ry  title, t he  failure of evidence of title in 
one of the plaintiffs does not justify nonsuit, since one tenant in common 
owning only nil undivided interest in the l m d  can maintain action against  
a trespasser. 

6. Waters and \Vattrcourscs ji 12: Sppeal and Error 3 39f- 

Plaintiffs cltlinieil t i t le t o  a pa r t  of the locue In quo by accretion. The 
conrt definctl nccretion a s  the  gradual dqmsi t  of material  by waters  so a s  
to eamsc that  to becornc dry  land which was  theretofore covered by water, 
and in  compliance with defendant's prayer for  instruction, charged tha t  
the dwt r ine  did not apply t o  land rcclai~netl by man in filling in land once 
nntler water.  H e l d :  Defendant cannot complain of the  instnirt ion. 

I n  this action in trespass plaintiffs allege t i t le under a State g r a ~ t  and 
also under a judgment in a proceeding under the Torrens Law. Held: 
The conrt  had discretionary power a t  t he  trial  t o  permit plaintiffs t o  
;tnwntl tht. complaint. over o b j t ~ t i o n ,  by withdraning all  reference t o  the  
provecrlings ~ u i d e r  the  Torrens Law. 

8. Evidence 5 42f- 
Plaintiffs alleged t i t le under a Sta te  g ran t  and nnder a judgment in a 

procreding nntler the Torrcns Law. A t  t he  trial, plaintiffs were  a l l o ~ - e d  
to  amend by withdrawing all  reference to the  proceeding under the  Torrens 
Law. Hcld: nefendnnt was  entitlcd to introduce the  p r t i o n s  of the 
original complaint which had been withdrawn in evidence a s  "evidential 
ndn~ i s~ ions"  o r  declarations ag:~ins t  interest, and the  exclusion of such 
eridence is  error.  

9. Trial 3 31c- 
I n  this action in trespass, defendant contended upon supporting evidence 

that  the  Sta te  g ran t  under which plaintiffs claimed covered only a portion 
of the locus. Hcld: A charge of the  conrt tha t  either the  plaintiffs a re  
entitled to a l l  the  land in  controversy o r  that  the  defendant i s  entitled to  
all  t he  land, must be held fo r  er ror  a s  removing from consideration of the 
jury defendant's evidence t h a t  plaintiffs' grant  covered only a portion of 
the locus. 
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10. mid § sie- 
Plaintiffs and defendant claimed the locus under respective State grants. 

Defendant contended that plaintiffs' grant could not be accurately located 
and that, if located, covered only a portion of the locus. Held: An in- 
struction that by the two grants introduced in  evidence title had been 
shown out of the State, must be held for error as an expression of opinion 
that the grant under which plaintiffs claim was valid and that it had been 
located to cover the land in question. G. S., 1-180. 

APPEAL by defendant from Bumey, J., at June Term, 1947, of 
CARTERET. New trial. 

This was an action to establish plaintiffs' title to a tract of land, con- 
taining 45 acres, lying and being in the waters of .Beaufort Harbor, and 
to restrain the defendant from trespassing thereon. 

Plaintiffs claimed title to the land described in the complaint under a 
grant from the State issued in 1853 to Joel H. Davis and J. P. Roberson 
and by descent and mesne conveyances from those original grantees. The 
defendant denied plaintiffs' title on the ground that the grant of 1853 
was void under the statute G. S., 146-1, as attempting to grant land 
covered by navigable waters; that the grant could not be located; that if 
the grant could be located at  all it did not cover the lands described in 
the complaint, or if so only a small part thereof. Defendant further 
alleged that plaintiffs were estopped by the record rind final judgment in 
a proceeding under the Torrens Law entitled Perry and Rumley v. Mor- 
gan, Davis and Howe, rendered in 1941 ; and that the defendant was the 
owner of the land described in the complaint as being within the bounds 
of a grant issued to the defendant by the State in 1937. 

The grant of 1853 described the land thereby granted as follows: 

Containing fifty acres, lying and being in the County of Carteret 
on the east side of Newport Channel and northeast of Bogue Channel 
and about southwest of Town Marsh. Beginning on the south side 
of the mouth of a slue that runs on the south side of Reed Marsh 
where said slue empties into Newport Channel, running thence the 
various courses of the Channel, viz. : south twenty-six degrees west 
sixty-eight poles, south five degs. east fifty-eig?at poles, south forty- 
seven and a half degs., east one hundred and ten poles, then north 
thirty-five degs. east twenty-seven poles, then north fifty-five degs. 
west one hundred and seven poles, then north forty-seven and a half 
degs. west sixty-eight degs. east sixty poles, and thence to the begin- 
ning. 

The land to which plaintiffs in this action seek to establish their title, 
as embraced within the grant of 1853, is described in the complaint as 
follows : 
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Lying in Beaufort Harber, beginning a t  the north end of the 
Government Breakwater on the west side of Bulkhead Channel, 
running with said breakwater and low water mark, south 14, east 
1790 feet to the south end of said breakwater; thence with the low 
water mark of For t  Channel north 40 west 1875 feet to a stake; 
thence north 1, east 2100 feet to the low water mark of the slough; 
thence with said low water mark of the s,lough and bulkhead or 
Beaufort Channel southeastwardly to the beginning, containing 45 
acres, more or less. 

The grant  under which defendant claims was issued in April, 1937, 
and describes the land granted as follows: 

Containing fifty-eight and nine-tenths (58.9) acres, lying and 
being in the County of Carteret. Beaufort Township: Beginning 
at an iron stake a t  the southwest corner of the S. W. Morgan prop- 
erty and running with the Morgan southern line south eighty-seven 
(87) degrees east six hundred and forty-four (644) feet to Morgan's 
southeast corner; thence south four (4 )  degrees east two thousand 
two hundred and fifty-two (2,252) feet to an  iron stake a t  the north- 
ern point of breakwater; thence with the breakwater south fourteen 
(14) degrees east one thousand seven hundred and ninety (1,790) 
feet to  the southern end of the breakwater; thence north forty (40) 
degrees west one thousand eight hundred and seventy-five (1,875) 
feet to an iron stake; thence north one (1 )  degree east two thousand 
five hundred and thirty-seven (2,537) feet to the beginning. 

Upon i ~ s u e s  submitted to the jury there was verdict that  plaintiffs 
were the owners of the land described in the complaint, and that defend- 
ant  had w-ongfully trespassed thereon. N o  damages were allowed. 

From judgment on the verdict, defendant appealed. 

C.  R. Wheatley, Jr., and D. M.  Clark for plaintiffs, appellees. 
J .  F. Duncan and R. A. A7unn for defendant, appellanf. 

DEVIK, J. I n  the tr ial  below defendant moved for judgment of non- 
suit on the ground that  the evidence was insufficient to show location of 
the grant  of 1853 under which plaintiffs' claim, so as to  include any of 
the land described in their complaint, and on the further ground that  the 
grant  was void as attempting to convey land covered by navigable waters 
i n  violation of the prohibition contained in the statute, G. S., 146-1. 
However, upon the evidence offered by the plaintiffs, giving to it that 
favorable consideration required by the rule on motions to nonsuit, we 
think the ruling of the trial judge on this point must be upheld. This is 
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in accord with what mas held by this Court i n  Perry v. Xorqan, 210 
S. C., 377, 1 4  S. E. (2d), 46, where the same question on similar evi- 
dence as to a n  adjoining portion of the land conveyed by the grant of 
1853 was presented. 

Likewise, the defendant's plea that  plaintiffs are estopped by the 
record and final judgment in  Pprry v. Xorgan cannot be sustained. 
True, in that  case, the defendant Morgan and the plaintiffs Davis and 
Howe were parties defendant, and the title of Davis and Howe to land 
under the grant  of 1853 was involved, but that  was a proceeding under 
Chap. 43 of the General Statutes, known as the Torrens Law, a proceed- 
ing in renz, instituted by F .  K. Pe r ry  and J. H. Rumley to register title 
to land, the description of which did not include the land claimed by 
plaintiffs in this suit. Cape Lookout Co. v. Gold, 167 N. C., 63, 83 
S. E., 3. I n  that  proceeding Davis and Howe became parties and alleged 
title i n  themselves under the grant  of 1853 as against the petition of 
Pe r ry  and Rumley. The title to the land described in the present coin- 
plaint was not in issue. I n  the proceeding under lhe Torrens Law these 
plaintiffs, Davis and Howe, would have had no right to file a cross- 
complaint against Morgan t o  t ry  the title to land not described in Perry's 
petition. I t  was said in Jenkins v. Jenkins, 225 N .  C., 681, 36 S. E. 
(2d),  233: "The judgment is conclusive only on the points raised by the 
pleadings or which might justly be predicated on t ~ e m ,  and the rule does 
not embrace matters not properly introduced and not cognizable in the 
former action and as to which no judgment was rendered." .Jefferson 
v. Sales Corp., 220 S. C., 76, 16 S. E. (2d),  462; Stancil 1%.  1Tri7drr, 222 
S. C., 706, 24 S. E. (2d), 527; Gil lum v. Edmonson, 154 S. C., 127, 
69 S. E., 924; Tyler v. Capehart, 125 N.  C., 64, 3 %  S. E., 108. 

The defendant also points to the failure of plaintiff Howe to show 
title in himself to an  interest in the land claimed urtder the grant of 1853, 
but this would not entitle defendant to a nonsuit, as one tenant in common 
owning only an undivided interest in land can m , ~ i n t a i n  action against 
a trespasser. Winborne v. Lumber Co., 130 E. C., 32, 40 S. E., 825. 

The grant of 1853 was for a tract of land lying and being in and 
surrounded by the waters between Beaufort and Morehead City. I t  
appears from the evidence tha t  the land was partially or a t  times sub- 
merged. I t  is variously referred to in the testimony as an iqland, a 
marsh, a shoal. Pr ior  to  the dredging operation later undertaken only 
a small portion, known as Abel's Island or Marsh, seems to have been 
above water a t  ordinary high tide. The grant deszribes a tract contain- 
ing 50 acres, and according to the survey and map thereof, used in  the 
tr ial  to illustrate the testimony of the Engineer Geo. J. Brooks, its shape 
was in the form of a long narrow curved strip, beginning on the south 
side of the mouth of a slue or slough (Westernhead Slough) on the east 
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side of Sewpor t  Channel or River, and extending in a southeast direction 
along S e ~ r p o r t  Channel and along Bogue Sound or For t  Channel, thence 
curving eastward with the shore line and extending to what is now the 
breakwater and Bulkhead Channel. I t  appears from the map to have 
had an average width of about 150 pards, with total length of approxi- 
nlately a mile. By accretion from the north and east the acreage as 
now clainled by the plaintiffs has increased to more than 100 acres. 
Plaintiffs contended this increase was due to the gradual and continuous 
shifting of sand and silt caused by wind and tide. The defendant on the 
other hand contended tha t  the increased amount of land was due to  the 
dredging operations carried on by the United States Gorernment during 
recent years;  that prior to these excavations there was between the east- 
ern end of the land claimed to be covered by plaintiffs' grant and the 
breakwater open water more than 600 feet in width; that  in the prosecu- 
tion of dredging operations in connection with the Morehead City port 
terminal sand, mud and silt were poured into this space until i t  was 
entirely filled u p ;  and tha t  defendant Morgan then made entry and 
secured a grant  from the State for thiq land, 58.9 acres, description of 
which is set out above, and that  this is the land (or 45 acres of i t )  which 
the plaintiffs now claim in this suit, and seek'to have added to their 
eastern boundary. Defendant further calls attention to the evidence, 
which he offered to show, that as a result of the proceeding under the 
Torrens Law, in P e r r y  tq. X o r q a n ,  plaintiffs have had their title regis- 
tered as to 48 acres covered under the grant of 1853, after yielding to 
Perry  by conipromise a like acreage derived from the same source. 

On the question of accretion and plaintiffs' riparian rights thereto, the 
court charged the jury, among other things, as follows: "Accretion is the 
increase of real estate by the gradual deposit by water of solid material, 
whether mud, sand or sediment, so as to cause that  to become dry  land 
which was before covered by water," and then, in compliance with de- 
fendant's prayer for instruction, charged the jury that  "the doctrine of 
accretion does not apply to land reclaimed by man by filling in land once 
under water and making it dry." We do not think the defendant can 
complain of this instruction. The plaintiffs did not appeal. As we think 
there must be a new trial for reasons hereinafter stated. ~ 7 e  deem it 
unnecessary now to determine the extent of the plaintiffs' rights, if any, 
to the alluvion created by the imperceptible action of natural  forces or 
to that  produced in consequence of human agency, under the conflicting 
evidence here presented. See K e l l y  v. R i n g ,  225 N.  C., 709, 36 S. E. 
(2d) ,  220; Ins.  Co. v. P a r m e l ~ ,  214 N .  C., 63, 197 S. E., 714; R. R. v. 
W a y ,  169 IC'. C., 1, 85 S. E., 12 ;  l vard  v. Wil l i s ,  51 N. C., 183; L a m f r e y  
v. Stnfe ,  52 Minn., 181;  Brundage v. R n o x ,  279 Ill., 450; P a t t o n  v. 
Los  Angeles, 169 Cal., 521; C o u n t y  of Sf. Clair  v. Lovingston, 90 U. S., 
46 ;  45 C. J., 526; Tiffany Real Property, sec. 534, et seq. 



84 I N  THE SUPREME COGILT. [a28 

I n  their original complaint the plaintiffs had alleged title to the land 
described, not only under the grant of 1853, but also under the judgment 
in the proceeding under the Torrens Law entitled Perry v. Morgan. 
Later, perceiving that the petition and judgment in  that proceeding made 
reference to the Morgan line as the eastern boundary of lands claimed by 
plaintiffs under the grant of 1853, at  the trial plaintiffs asked leave to 
amend the complaint by withdrawing all reference to the proceeding 
under the Torrens Law. This was allowed over objection. This was a 
matter within the discretion of the court. But rmbsequently when the 
defendant came to present his evidence he offered as evidence the portions 
of the original complaint which had been thus withdrawn. Upon objec- 
tion of plaintiffs this was excluded. I n  this we think there was error. 
I t  was competent for the defendant to offer as, evidence the allegations 
originally made by the plaintiffs as "evidential admissions," or declara- 
tions against interest, and in delimitation of pls.intiffs7 present claim. 
Winborne v. McMahan, 206 N .  C., 30, 173 S. E ,  278; Hotel Corp. v. 
Dixon, 196 N .  C., 265,145 S. E., 244; Morris v. Bogue Corp., 194 N .  C., 
279, 139 S. E., 433; A d a m  v. Utley, 87 N .  C., 3!i6; Stansbury on Evi- 
dence, sec. 177. 

I n  another instance the defendant's exception seems to have been well 
taken. During the trial, in response to suggestion from the court, the 
defendant tendered written prayers for instructions setting out defend- 
ant's contentions. Among the contentions thus stated was that the grant 
under which the plaintiffs' claim could not be accurately located, and if 
located as claimed by plaintiffs, according to the map used by the sur- 
veyor in the case, it covered only about 8 acres of the land in contro- 
versy. Evidently inadvertent to the contention based upon testimony 
thus presented, the court charged the jury that it was admitted by plain- 
tiffs and defendant '(that either the plaintiffs are entitled to all the land 
in controversy or that the defendant is entitled to all the land in contro- 
versy," thus removing from the consideration of the jury a phase of the 
testimony tending to show plaintiffs' grant covered only 8 acres of the 
land described in the complaint, and limiting recovery to a part rather 
than the whole tract. 

Again, the defendant excepted to the court's instruction to the jury 
that by the two grants introduced in evidence (pltiintiffs' grant of 1853 
and defendant's grant of 1937) title to the land in controvers$ had been 
shown out of the State. This would seem to convev the ~ermissible in- 
ference of an expressed opinion that the grant u d e r  w h h  plaintiffs' 
claim was valid, and that it had been located to cover the land in contro- 
versy. G. S.. 1-180. 

For the errors herein pointed out we conclude that a new trial should 
be awarded, and i t  is so ordered. 

New trial. 
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STATE v. JOE DAWSON. 

(Filed 29 October, 1947.) 

1. Criminal Law § S 1 G  

A lay witness is  competent to testify whether or not in his opinion a 
person was drunk or  sober on a given occasion on which he observed him. 

2. Criminal Law § 3la: Automobiles § 28d- 

The conditions and the opportunity for observation goes to the credi- 
bility of a witness' testimony a s  to  whether the person observed was 
intoxicated, and not to its competency. 

3. Same- 
Testimony of witnesses to the effect that  defendant was intoxicated, 

based upon their observation, some about three hours prior, others about 
fifteen minutes prior, others immediately after and others up  to three 
hours af ter  the automobile accident in question, tends to show that de- 
fendant was continuously under the influence of intoxicants, and none of 
the evidence is  incompetent a s  being too remote in point of time. 

4. Criminal Law 5 4ad- 

Where the testimony of a witness is  challenged and its credibility put a t  
issue by a plea of not guilty and by extensive cross-examination, the 
admission of a written statement made by the witness prior to trial, in 
substantial accord with her testimony, for the purpose of corroboration, is 
without error. 

5. Criminal Law 3 78e (2)- 

Any error or omission in the statement of the evidence on a subordinate 
feature of the case, o r  in the contentions of the parties, must be called 
to the attention of the court in time for correction. 

6. Criminal Law 5 8lc (2)- 
Where the charge is  free from prejudicial error when construed con- 

textually, assignments of error thereto will not be sustained. 

APPEAL b y  defendant f r o m  Nimocks, J., at April Term, 1947, of 
LENOIR. 

Criminal  prosecution tried upon indictment  charging the  defendant 
wi th  the  felonious slaying of one Robert  Bruce  Johnson.  

T h e  evidence shows that about  six o'clock on  the evening of 13 October, 
1946, a n  automobile dr iven b y  the  defendant  collided with one driven by  

the deceased, Robert  Bruce Johnson, on  t h e  Einston-Greenville Highway,  
near  Einston.  Both  cars were badly damaged a n d  t h e  collision resulted 
id the  instant dea th  of t h e  deceased. The defendant sustained a frac- 

tu red  ankle, a chest injury and a slight concussion of the brain as  a 
result of the  collision. 
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The State's evidence tends to show that the defendant had been drink- 
ing prior to the time of the collision, and was drunk a t  the time of the 
collision and for sometime thereafter. That  the defendant stopped at  the 
home of his brother about 3 :45 in the afternoon, and in attempting to 
turn  his car around backed i t  into a ditch from which i t  had to be pulled 
out by a tractor. H e  then went into the home (of his brother and re- 
mained there about forty-five minute?, and while there took a drink of 
whiskey. H e  carried his bottle of whiskey with him. Thereafter, he 
drove about twenty miles on the highway before his car collided with the 
car of the deceased. A number of witnesses for the State testified that 
they had followed the car of the defendant for about twenty miles before 
defendant reached the ~ o i n t  where the collision occurred, and defendant's 
car was continually zigzagging from side to side on the highway, and 
narrowly missed hitting a number of automobiles. Tha t  they tried to 
pass him several times, but he would pull over in  front of them, and they 
decided to remain behind him. The defendant, just prior to the colli- 
sion, stopped a t  a filling station about two and three-quarter miles from 
the scene of the wreck. H e  got out of his car and when he did so a bottle 
of whiskey fell on the grouid. H e  picked up the bottle and put i t  i n  
the car. The defendant was seen to stagger and appeared to be in a 
drunken condition. These witnesses stopped at  the filling station to get 
some oil for their car, and one of them, a t  the request of the attendant a t  
the filling station, offered to drive the defendant's car to Kinston, but 
the defendant replied, "No, I can drive my own car." H e  got in his car 
and almost collided with a truck as he entered the highway. H e  then 
proceeded down the highway towards Kinston. J u s t  before the collision 
the defendant's car swerved off the paved portion of the highway on to 
the shoulder of the road, and then turned back sharply on the paved 
highway and collided with the car of the deceased. The collision took 
place on the left-hand side of the highway in  the direction in which the 
defendant was traveling. 

Verdict: "The defendant is guilty of involuntary manslaughter." 
Judgment:  Imprisonment in the State's Prison rind assigned to work 
under the supervision of the State Highway and Public Works Commis- 
sion for not less than three nor more than five years. Defendant appeals, 
assigning error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Allen & Allen, John G. Dauson, Rivers D. Johnson, Worwood B. 
Roney, and Albion Dunn for defendant. 

DENNY, J. The defendant has twenty-two assignments of error based 
on exceptions to  the admission of testimony bearing on the question as to 
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whether or  not the defendant was under the influence of an  intoxicant a t  
the time of the automobile colliqion which resulted in the death of 
Robert Bruce Johnqon. Some of the witnesses testified they saw the de- 
fendant a t  3 3 0  in the afternoon, eight or ten witnesses testified they saw 
him a few minutes before the collision, a t  a filling station. Other wit- 
nesses observed him a t  the scene of the collision, while others saw him in 
jail shortly afterwards. Each of the witnesses either testified that in his 
or her opinion the defendant was drunk, or that he was under the in- 
fluence of an  intoxicant. The defendant tcstified that  he took a small 
drink late in the afternoon before he left the home of his brother. and 
might have taken one earlier in the day. H e  also testified that  he was in 
jail not more than an hour and three-quarters before being releaced on 
bond, and that  he was in  a subconqcious condition when he was put in 
jail. H e  contends, honever, that  he was not under the influence of an 
intoxicant, but that  his condition was caused from the concussion which 
he received in the collision. H e  further teatified that  the colliqion was 
caused by his being blinded by cars following him, which threw lights on 
his rear vision mirror and blinded him. "They blinded me and I don't 
know what happened . . . I couldn't tell where I was." 

The defendant contends that vhile a lay witness may, from his obser- 
mt ion  reaconably made, give his opinicn as to  nhether he ~ v a s  drunk or 
sober. on the afternoon and el-ening cf 13 Octobcr, 1946, the admissibility 
of qnch e~ idence  n.111 depend upon the remoteness from the time of the 
accident and the opportunity of the witness to ohqerve the defendant's 
condition, citing S. 2%. Kcll?y, 227 X. C., 62. 40 S. E. (2d),  454. The 
factual situation in the cited case is not applicable here. 'There we held 
it to be error to admit testimony of the condition of the defendant more 
than twelre hours after the colliqion as evidence of his condition a t  the 
time of the collision. there being no cridence to show a continuous 

L J  

drunken condition. Here the evidence tendq to show the defendant was 
co~itinuously under the influence of an intoxicant during the afternoon 
and wenilig of the day in question. We have the testimonp of the 
defendant himself that  he took a drink of whiskey after 3 :45 that  after- 
noon and that he may hare  taken a drink earlier in the day. According 
to the evidence he was staggering and in a drunken condition a t  a filling 
station about fifteen minutes before the collision. His  condition was such 
that  one of the State's witnesses, a t  the request of the attendant at the 
filling station, offered to  drive his car to Kinston for him. Furthermore. 
according to the eridence he n-as drunk a t  the scene of the collision. - 
For  a short time after the m e e k  he could not stand alone, and slumned to  
the ground. Later he staggered when he walked and threatened to kill 
the Highway Patrolman when he arrested him. The officers who ob- 
served h im i t  the scene of the collision, testified tha t  he was under the 
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influence of an intoxicant. Other officers who observed him while he was 
in jail, testified that in their opinion he was at  that time under the 
influence of an intoxicant. 

Ordinarily opinion evidence is limited to duly qualified experts, but 
there are exceptions. A lay witness is competent to testify whether or 
not in  his opinion a person was drunk or sober on a given occasion on 
which he observed him. The conditions under ~ t h i c h  the witness ob- 
served the person, and the opportunity to observe him, go to the weight, 
not the admissibility of the testimony, Stansbury on Evidence, Sec. 129; 
S. v. Harris, 213 Ic'. C., 648, 197 S. E., 142; 8. I * .  Dills, 204 N .  C., 33, 
167 S. E., 459; 8. v. Holland, 193 PIT. C., 713, 138 S. E., 8;  S. v. 
Jessup, 183 N .  C., 771, 111 S. E., 523. The facts and circumstances 
revealed by this record tend to show that the defendant was continuously 
under the influence of an intoxicant from 3 :30 in the afternoon of 13 
October, 1946, until his discharge from jail between 8 :00 and 9 :00 o'clock 
the same evening, following the automobile collision about 6 :00 o'clock. 
Consequently, we hold that none of the evidence offered by the State as 
to the condition of the defendant before and after ihe time of the autc- 
mobile collision involved herein, was too remote in point of time to 
justify its exclusion from consideration by the jury. Stansbury on Evi- 
dence, Sec. 90, p. 170; S. v. Peterson, 212 N.  C., 758, 194 S. E., 498. 

The defendant assigns as error the admission of a written statement 
of one of the State's witnesses, for the purpose of corroborating her oral 
testimony given at  the trial. The defendant contends the testimony of 
the witness had not been impeached and the defendant had made no 
effort to break down her testimony, therefore the wi-itten statement pre- 
viously given by her was inadmissible, citing S. v. Parish, 79 N.  C., 610, 
and S. v. Lassiter, 191 N .  C., 210, 131 S. E., 577. We do not think the 
record supports the contention of the defendant in this respect. The 
witness was a young girl, 16 years of age, and on dil-ect examination she 
had testified that in her opinion the defendant was drunk. On cross- 
examination an effort was made to impeach her testimony as to his con- 
dition a t  the time of the collision and also as to her testimony relative 
to the way or manner the defendant had driven his car just prior thereto. 
The oral testimony of the witness and the statemenh made by her prior 
to the trial, which were reduced to writing and introduced in evidence, 
were in substantial accord. We think the effort of the defendant to 
impeach the testimony of this witness on cross-examination, was suffi- 
cient to make her previously written statement admissible for the pur- 
pose of corroborating her testimony. X. v. Littered, 227 N. C., 527, 
43 S. E. (2d), 84; S. v. Scoggins, 225 N.  C., 71, 33 S. E. (2d), 473; 
S. v. Gore, 207 N .  C., 618, 178 S. E., 209; S. v. Bethea, 186 N. C., 22, 
118 S. E., 800. I n  S. v. Litteral, supra, we held where the testimony of 
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a witness is challenged and its credibility put  a t  issue by a plea of not 
guilty and by extended cross-examination, evidence may be introduced 
t o  corroborate the testimony of the witness. 

The defendant brings forward and argues twenty-two assignments of 
error based on exceptions to his Honor's charge to the jury. I t  is con- 
tended that  his Honor failed to give as full and complete a statement of 
the evidence as he should hare, particularly of the testimony elicited 
from the State's witnesses on cross-examinati~n. There was no request 
for a more complete narrative of the testimony. Moreover, a t  the close 
of the charge, the Court specifically inquired of counsel for the defendant 
if there was anything further they wished stated to the jury and counsel 
replied in the negative. Any error or omission in  the statement of the 
evidence, or i n  the contentions of the parties, must be called to  the atten- 
tion of the Court in time for correction. 8. v. Warren, 227 N. C., 380, 
42 S. E. (2d), 350; S.  v. Thompson, 227 N.  C., 19, 39 S. E. (2d), 823; 
S. v. McNair, 226 N. C., 462, 38 S. E. (2d),  514; S. 1,. Smith, 225 N .  C., 
78, 33 S. E. (2d), 472. 

We have carefully examined the many assignments of error directed to 
the charge of the Court, and we think when the charge is considered 
contextually, as i t  should be, S. v. Hairsfon, 222 N .  C., 455, 23 S. E. 
(2d),  885; S. v. Manning,  221 N. C., 70, 18  S. E. (2d),  821; 8. v. 
Shepherd, 220 N .  C., 377, 17 S. E. (2d),  469; S. v. Henderson, 218 
N .  C., 513, 11 S. E. (2d),  462, no prejudicial or  reversible error is 
shown. 

The remaining assignment of error as to the form of the judgment, is 
without merit. 

I n  the trial below, we find 
N o  error. 

(Filed 29 October, 1947.) 
1. Trial § 20- 

Where the legal effect of the description in a deed is the sole question 
raised by the pleadings, the court properly determines the controversy as  
a question of law. 

2. Boundaries 1 2- 
Ordinarily a particular description in a deed prevails over a general 

description, and the specific description cannot be enlarged by the general 
unless the specific description is ambiguous or insufficient, or the reference 
is to a fuller and more accurate description. 
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3. Same- 
-2fter nllotlnent of a tract of land to his w i d o ~  a:; dower, the remaining 

lands of intestate were allotted to his heirs a t  lam. Thereafter, one heir 
:it lam conveyed by deed describing 1he larid allotted to her by specific 
description followed by tlie words "the same being my entire interebt ill 

and to tlie rrrll estate" of the ancestor, for an a m ~ n n t  esnctly the same 
:is tlie val~lntion placed upon the lnnd allotted to her. Thereafter the 
widow dietl. H c l d :  The specific description in the deed esecut~d by  the 
heir w:~s not eitlarged by the general description, and the deed did not 
conre- the heir's nndivided interest in  remainder ill the lands allotted as 
tlo\ver. 

4. Evidence § 3- 

Onr courts will take jntlicial notice of the laws of n riqter state. G. S., 
8-54. 

3. Wills § 16b- 

Where n will drvising realty in this State is duly  grobnted in the court 
having jurisdiction in the state in which testate died, and  :I copy thrreof 
is duly certified and authenticnted by the clerk of that court, and it 
appears from such copy tlint the will was executed with two witnesses 
mid proved by affidavit of one of them, G. S., 31-27, such copy may b~ 
recorded here as if an original. Want of proper authentication of such 
copy and of the probate proceedings in accordance with the Federal Rules 
may be supplied ? I I L I I C  pro ~ Z L I I C .  C.S.C.A. Title 28, Sec. 688. 

APPEAL by defendant from Alley, J., a t  June  Term, 1947, of CARARRUS. 
Civil action t o  determine controversy between plaintiff and defendant 

F u r r  as to ownership of proceeds of one-sixth interest in certain land 
claimed by each of them. 

When the cause came on for hearing in Superior Court of Cabarrus 
Coullty, and after hearing the evidence introduced, the court, being of 
opinion, and holding that  no issue of fact arises on the pleadings, or 
the evidence that  the jury is competent to pass on, i t  was agreed by 
counsel for both plaintiff and defendant that  the judge take the papers 
and records and consider the case and render his decision while presiding 
in the Fifteenth District, out of term, out of the c0unt.y and out of the 
District. 

From the evidence introduced, the court finds these facts pertinent to 
the controversy, briefly stated : 

1. That  the heirs a t  law of J. R. Blackwelder, who died in the year 
1913, filed a petition to allot to  his widow, Sarah  E. Blackwelder, her 
dower in his real estate and to divide the remainder among his children, 
and lot No. 1, containing 111 acres, was allotted t o  Sarah  E. Blackwelder, 
and lot No. 4 was assigned and allotted to  I d a  Lewis, one of the children 
of J. R. Blackwelder, by metes and bounds, containing 651/2 acres, valued 
a t  $1,965.00 and a charge of $602.07 to  be paid by Sa rah  Furr ,  another 
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child, and $154.39 to be paid by Zelia Blackwelder, another child, making 
a total valuation thereof in the sum of $2,721.46. 

2. That  thereafter on 15 August, 1014, the said I d a  Lewiq and hur- 
band, R.  11. Lewis,-the latter being the plaintiff in this action,-made 
a deed for said lot S o .  4, "together nit11 her boot money, or o\velty," to 
1). V. Fur r ,  the defendant in preqent action. for the considcrat~on of 
$2,721.46, nit11 the uqual COT-enants of warranty. That  thib deed con- 
tained the f o l l o ~ ~ i n g  description: "Fourth lot in the d i r i s~on  of land.: 
of J. R. BIacknelder, deceased: Lying and being on No. 2 Townehlp. 
C'abarrus County, S o r t h  Carolina . . . tlescribed as follows" : (Spec~fic 
description by meter and hounds), "containing 65')- acreq, more or leb*. 
The same being my entire ii~terrbt in and to the real evtate of my father. 
J. Ii. Blacknelder, dereasctl, whether in land- or boot ruonep allotted and 
assigned in the division of the lands and real estate of nhicli n ~ y  wid 
father died seized. (See Report of Commissioners appointed to divide 
the lands of ,I. R. nlacknelder. tlcceas~d)." Follo~i-ing the dewription. 
there is an  assignment and conTeyance to  D. T. F u r r  of "any and all 
boot money due us, or either of uq, in the d i ~  ision of the lands of the 
.aid J. R .  Blackwelder, deceaced . . . in our place and stead," and 
authorizing him "to receipt for the same in our place and stead." 

3. That thereafter the said I d a  Lewis died on 21 August, 1014, leaving 
a last will and testament, dated 7 Aiugust, 1914, containing the folloning 
clause : "I do hereby give, bequeath and devise unto my  beloved hucband. 
the said R. I f .  Len-is, all my property. real, personal and mixed, whcreso- 
ever situated, to  hare  and to  hold the same unto him and his heirs and 
assigns absolutely and forerer in fee simple." 

4. That  Sarah  E. Blackwelder, widow as aforesaid, died on or about 
29 Sorember,  1944, and thereupon the heirs a t  law of J. R .  Blacknelder. 
including plaintiff and defendant, filed an  Ex  pnrfe proceeding to sell 
the land formerly laid off to Sarah  E. Blackwelder as her doxer, and cet 
out in the petition the interests of the petitioners, among others, the 
folloning: "R. M. Lewis or D. V. F u r r  owns the one-sixth interest in 
said lands, i t  being the undivided interest which I d a  Lenis inllcritcti 
from her father . . . etc.",-R. M. Lewis claiming under the will of 
I d a  Lewis by virtue of the above quoted clause thereof, and D. V. Furr ,  
claiming under the deed of 15  L l u g ~ s t ,  1914, from I d a  Lewis and her 
husband, R. hf. Lev&, as hereinabove set for th ;  and, further, that both 
R. hf. Lewis and D. V. F u r r  consent that  said interest be sold under the 
proceeding and that  the one-sixth of proceeds, representing the I d a  Lewis 
interest in the dower tract as aforesaid, be paid into the office of Clerk 
of Superior Court of Cabarrus County "to be paid to such person or 
persons as may be legally entitled thereto." 

5. That  the dower tract of land was sold under order of court in the 
Ex  parte  proceeding, and the said one-sixth interest in the proceeds 
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amounted to $4,091.90, and same has been paid into office of Clerk of 
Superior Court, and the Clerk is stakeholder, and does not claim the 
money. 

From these facts, the judge recites that "the quer,tion presented to the 
court is:  Does the description in the deed from Ids. Lewis and husband, 
12. M. Lewis, to D. V. Furr,  as set out herein, convey her interest in the 
dower tract?" The court being of the opinion, concluded "that the clause 
following the description by metes and bounds in the deed from Ida Lewis 
and husband, R. M. Lewis, had reference solely to the 65y2 acres tract 
allotted in  the special proceeding introduced, and that, therefore, by 
virtue of the will of Ida Lewis to her husband, R. M. Lewis, it conveys 
her interest in the tract containing 111 acres allotted to her mother, 
widow of J. R. Blackwelder, and the funds derived therefrom are the 
property of R. M. Lewis, and that he is entitled to recover the same in 
this action." I n  accordance therewith, the court (entered judgment in 
which i t  is adjudged that plaintiff R. M. Lewis recover the $4,091.90, in 
the hands of Clerk of Superior Court, and that defendant D. V. Fur r  
pay the cost of the action. Defendant Fur r  appeals therefrom to 
Supreme Court, and assigns error. 

Hartsell  8 Hartsell  for plaintiff ,  appellee. 
B. W .  Blackwelder and W .  S. Bogle for defendant, appellant. 

WINBORNE, J. Appellant presents for decision on this appeal four 
questions; in three of which, in the view we take of the case, he is inter- 
ested : 

First : Did the court err in holding that the pleadings raised no issue 
of fact to be submitted to the jury? The question raised is one of law,- 
the interpretation of the description in the deed from Ida Lewis and 
husband, R. M. Lewis, to D. V. Furr.  As presented here, that is a 
question of law for the court, and not an issue of fact for the jury. 

Second: Does the description in the deed above, set out in the fore- 
going statement of facts, convey the interest of Ida Lewis in the dower 
tract? I n  other words, is the particular description therein enlarged by 
the language which appears immediately thereafter? The court below 
answered in the negative, and with that ruling we are in accord. 

The specific description in a deed, when definite and clear, i s  not to 
be enlarged by a reference to the source of title, such as '(being the same 
property conveyed in deed," etc., because "when connected with the spe- 
cific description, it can only be considered as an identification of the 
land described in the boundary," Midget t  v. Twi fond ,  120 N.  C., 4, 26 
S. E., 626, or "as a further means of locating the property," L o a n  Asm. 
v. Bethel ,  120 N .  C., 344, 27 S. E., 29. 
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I t  is only when the specific description is ambiguous, or insufficient, 
or the reference is to a fuller and more accurate description, that  the 
general clause is allowed to control or is given significance in determining 
the boundaries. 18  C. J., 284. Campbell v. iMcArfhur, 9 N. C., 33;  
Ritter v. Barreft, 20 X. C., 266; Quelch v. Futch, 172 N .  C., 316, 90 
S. E., 259; Crews v. Crews, 210 N .  C., 217, 186 S. E., 156. 

The rule is that  where there is a particular and a general description 
in  a deed, the particular description prevails over the general. Carter 
.2;. White ,  101 N. C., 30, 7 S. E., 473; Cox v. XcGotuan, 116 N .  C., 131, 
21 S. E., 108; Midgett c. Tzuiford, supra; Loan Assn. v. Bethel, supra; 
Johnsfon v. Case, 131 N .  C., 491, 42 S. E., 957; Lumber C'o. v. JlcGowan, 
168 N .  C., 86, 83 S. E., 8 ;  Potter v. Bonner, 174 N. C., 20, 93 S. E., 370; 
Bailey 2). Hayman, 218 X. C., 175, 10 S. E. (2d), 667. 

The case of Midgett c. Twiford, supra, is not unlike the case in hand. 
The holding there, pertinent here, is set out in  this headnote: "In a deed 
by one of four devisees to a stranger, the specific description of the land 
by metes and bounds was immediately followed by the words, 'for the 
one-fourth part  of all the land that  my father &I. died seized and pos- 
sessed of' : Held, that  the addendum to the description did not control the 
latter so as to create a tenancy in common in other land devised by the 
deceased.,' 

To  like effect is the holding in Loan Assn. v. Bethel, supra. There, 
to the description of a lot, by metes and bounds, in a deed, were added 
these words: "This lot is known as lot No. 13 . . . and upon this lot 
the Hotel Bethel stands," and is appeared that  the hotel building extended 
over the line and covered a par t  of lot No. 12. And the court held that  
no part  of lot No. 12 passed by the deed, "the hotel being mentioned only 
as a means of locating lot No. 13." 

These rules of interpretation are applicable to the deed in question in 
the present action. The words "the same being . . ." patently refer 
only to the tract of land particularly described, as a further means of 
locating it. Also, i t  is significant that  the consideration expressed in  the 
deed, $2,721.46, is the exact amount of the valuation placed upon the 
651h acre tract plus the owelty when allotted to I d a  Lewis in the parti- 
tion proceeding,-$2,721.46. And we find no error in the ruling of the 
court below in  holding that  the description in the deed covers only the 
65y2 acre tract, which is described by metes and bounds. Hence, under 
the deed from I d a  Lewis and her husband to D. V. Furr ,  F u r r  has no 
claim to $.he moneys in  controversy. 

Third:  This question relates to the refusal of the court to grant de- 
fendant's motion for judgment of nonsuit. However, in his brief appel- 
lant concedes that  this is controlled largely by the answer to the question 
relating to the description. 
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R. R. r .  PAYING Co. 

Four th :  The questions as to whether the purported copy of the will 
of I d a  Lewis and of t h ~  proceedings had in the county court of Hays 
County, Texas, in connection with the probate thereof, hare  been duly 
certified and authenticated, and as to whether the execution of the pur- 
ported will and the purported probate thereof in the State of Texas are 
in  conformity with the statutes of Xorth Carolina, are matters in which 
appellant is no longer concerned. 

I t  is appropriate to say. however, (1) that  the l a m  of Texas, of which 
\Ye take judicial notice, G. S., 5-4, provide that "the county court shall 
have general jurisdiction of a probate court," and "shall probate wills, 
grant  letters testamentary . . .," etc., and provides the procedure for 
prohating wills. Rerised Ciri l  Statutes of 1925 of Texas, Title 54. ( 2 )  
That  the copy of the purported will of I d a  Len+ appears to  have been 
tvxcnted mith two witnes.es and prove11 by affidavit of one in conformity 
with the Ixovi~ions of our statute, G. S., 31-27, antl (3)  that t h e  will was 
probated in the county court of the County of Hays  in the State of Texas, 
in accordance mith the laws of Texas. 'Therefore, when duly certified and 
authenticated by the clerk of the county court of IIays County a copy 
of the will and of the proceedings had in connection with probate there- 
of, "may be allowed, filed and recordcld in the same manner as if the 
original and not a copy had been produced, proven and allowed" before 
the clerk of the Superior Court of Cabarrus County, North Carolina. 
IIowerer, the record on this appeal fails to show proper authentication of 
the copy of the will and of the proceedings in connection with the pro- 
bate thereof in  accordance with Federal Rules. U.S.C.LL Title 25, Sec. 
688. See also G. S., Appendix 111. This may be done nunc pro func. 

( 'oble 2 % .  Coble, 227 h'. C., 547, 42 S. E. (2d),  89s. 
The judgment below mill be modified in accordance with this opinion, 

antl as so modified is here affirmed. 
Modified and affirmed. 

AT1,ASTIC COAST LISE RAILROXT) COMPAST v. WES'I' PA\VISC, 
COJIPAST ASD SUPERIOR STOSE C03IPAXT. 

(Filed 29 October. 19-17.) 
1. Carriers IS 14- 

A carrier is under public duty to collect for  intrastate d~ipmrnt.s the 
fnll amount of the rates fised in accordance with tnriff ~c l iednle~ duly 
filed and approred by the Sorth Carolina TJtilitiei Cornmi-qion. G. S., 
60-5 ; 60-6 ; 60-52 ; GO-114. 



3lisqnotiiig the correct clrargc or n rn i t t i ng  a part of the cstablishcd rxte 
enniiot estop n carrier from ellforci~~g fu l l  ~ I ; I ~ I I ~ P I I ~  o f  the cstublisl~ed ant1 
npl~rovcd rates. 

APPEAL by defendant West Paving Company from Xorris ,  J., at  June  
Term. 1947, of LENOIR. Affirmed. 

Plai~lt iff  sued to recoTer unpaid transportation charges on 498 car- 
loads of stone. Tlicse shipments originated on the lines of plaintiff 
Atlantic Coast Line Railroad Company, having been received from de- 
fendant Superior Stone at Belgracle, N. C.. and were trans- 
ferred at IIavelock yard to plaintiff's connecting carrier, the Atlantic 
& Ear t  Carolina Railway Company, for d c l i ~ e r y  to con+yxe, defendant 
West Pa r ing  Company, at U. S. Marine Air  Station a t  Cherry Point, 
S. C'. It was alleged in the complaint that  these shipments were received 
and t rany~or ted  hy plaintiff and collnecting carrier under plaintiff's 
straight bills of lading upon which were notations that  all freight charges 
thereon had been prepaid; that  the line-haul freight rate was paid by 
defendant P a r i n g  Conlpany through its consignor, the Superior Stone 
Company, on each of these shipments, but that  pursuant to tariff sched- 
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ules duly filed with the Korth Carolina Utilities Commission, the Atlantic 
& East Carolina Railway Company was entitled to receive the sum of 
$5 per car for switching services between Havelock yard and the Marine 
Air Station a t  Cherry Point, and that plaintiff ha-ving received the ship- 
ment as prepaid became obligated to its connecting carrier for the lawful 
switching charges in connection with the transportation and delivery to 
defendant Paving Company, and has paid the same in the sum of $2,490. 
I t  was alleged "that the defendant (Paving Company), having under- 
taken and obligated itself to prepay the freight charges upon said 498 
carloads of Roc Stone, was and is liable for all lawful charges incurred 
in  connection with the transportation and delivery thereof to i t  under 
plaintiff's respective bills of lading, including the switching charges of 
Atlantic East Carolina Railway Company a t  the rate of $5 per car," and 
that defendant Paving Company has not paid this charge to the plaintiff 
or its connecting carrier. 

On motion of defendant Paving Company the Superior Stone Com- 
pany was made party defendant, and has filed answer. The defendant 
Paving Company filed an amended answer in which it alleged, among 
other things, that under its contract with defendant Stone Company the 
latter was obligated to pay all the freight charges on these shipments, 
and that the Stone Company's bills, including all freight charges except 
the switching charges, were paid in full by defendant Paving Company, 
and upon that basis defendant Paving Company bid on paving contracts 
with U. S. Government and has been paid in full therefor without being 
advised of the switching charges now claimed, and that under its contract 
the Stone Company was primarily liable for all freight charges, and 
that the plaintiff Atlantic Coast Lint! Railroad Company was and is 
estopped now to claim payment from the defendant Paving Company. 

Defendant Paving Company, further answering, and by way of cross- 
action against the defendant Stone Company, alleged that if defendant 
Paving Company be in law held liable to the plaintiff, then defendant 
Paving Company is entitled to recover such sums from the defendant 
Stone Company. 

The plaintiff thereupon entered motion to strike such portions of the 
defendant Paving Company's amended answer as alleged in defense to 
plaintiff's action against it for unpaid freight charges its contract with 
defendant Stone Company, and also all allegations of estoppel as against 
the plaintiff. The motion was allowed, and defendant Paving Company 
excepted and appealed. 

1n this Court the defendant Paving Company demurred ore tenus to 
the complaint as not stating a cause of action, for that ( a )  the bills of 
lading covering the shipments were not made part of the complaint, (b)  
the cbnsignor was not made party defendant, (c) and i t  was not alleged 
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that defendant consignee had assumed obligation to pay the charges, or 
(d)  that consignor was to be relieved of liability, or (e) that consignor 
had agreed to assume only secondary liability. 

V .  E. Phelps, W .  B. R. Guion, and F. E. Wallace for plaintiff, 
appellee. 

Whi taker  Le. J e f r e s s  and Allen & Allen for appel lanf ,  W e s t  Paving 
Company.  

DEVIN, J. I t  is conceded that the freight charges here sued for were 
those contained in the legally applicable tariff schedules filed with the 
Korth Carolina Utilities Commission and were in effect at  the time of 
the shipments referred to. Hence it follows that under well settled prin- 
ciples of law and in accord with the statutes enacted to prevent rebates 
and discrimination among shippers, and to provide equal and impartial 
service to all alike (G. S.. 60-5; 60-6; 60-52; 60-114; 49 V.8.C.A. 
see. 41 ( 3 ) ) )  it was the duty of the plaintiff as a common carrier of 
freight to collect the full amount at  the correct rate for transportation, 
and where a lawful charge therefor was negligently omitted, or rate 
misquoted, resulting in undercharge, the carrier was equally bound to 
exhaust all legal remedies to require payment in full of the proper 
charge. Cotton Mills v. R. R., 178 N. C., 212, 100 S. E., 341; Davis  v. 
Gulley, 188 N.  C., 80, 123 S. E., 18. The rates fixed in accordance with 
the tariff schedules duly filed and approved by the North Carolina 
Utilities Commission as to intrastate shipments, or by the Interstate 
Commerce Commission as to interstate shipments, are binding not only 
upon the carrier but also on consignor and consignee. R. R. v. La tham,  
176 N. C., 417, 97 S. E., 234; Cot ton  N i l l s  v. R. R., 178 N. C., 212, 
100 S. E., 341; R. R. v. Armfield, 189 N.  C., 581, 127 S. E., 557; Pit ts-  
burgh C. C.  a? St. L. H .  Co. v. F i n k ,  250 U. S., 577; Louisville & N .  R. 
Co. a. Jfaszuell, 237 U.  S., 94; Kansas C i t y  Sou.  R. Co. v. Carl ,  227 
LT. S., 639; Southern  Ry. Co. v. Herndon  ( S .  C . ) ,  179 S. E., 306. Since 
the carrier is required under penalty to collect the full amount of the 
commission-fixed rates, payment in accord therewith is not merely a 
private obligation between shipper and carrier, but the duty to pay is a 
public one. Steele v. Gen. Mills,  Inc., 91 Law. Ed. Adv. Opinions, 315 
(decided 6 January, 1947) ; Houston & T.  C.  R. CO. v. Johnson,  41 
S .  W. (ad),  14, 83 A. L. R., 241. Hence the carrier may not be pre- 
vented by plea of estoppel from the performance of a public duty. Not- 
withstanding the negligence of the carrier in misquoting the correct 
charge, or omitting a part of the established rate, it may not be held 
estopped thereby from enforcing payment of the undercharge. R. R. v. 
Latham,  176 N.  C., 417, 97 S. E., 234; Cot ton  Mills v. R. R., 178 N. C., 
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212, 100 S. E., 241; Davis v. Gulleg, supra; Texas & Pac. R. CO. v.  
Mugg & Dryden, 202 U. S., 242; K a w u  C i f y  Sou. R. Co. v.  Carl, 227 
U. S., 639; Steele v. Gen. X ~ l l s ,  Inc.. szrpra; Pif tsburgh C .  C. R. S f .  L. 
R. Co. u. F i n k ,  250 U. S., 577. TThile the tariff!; do not prescribe who 
shall pay the freight chargrs and while the parties to the shipment, the 
consignor and consignee, are free to stipulate as b2tween themselves who 
shall pay, an agreement between them may not be held to prevent the 
carrier from collecting the full anlou~it according to the rate fixed from 
any party legally liable therefor. R. R. v. Laf,knm, 176 N .  C., 417, 
97 S.  E., 234; Illinois Steel Co. v. Baltimore & Ohio R. Co., 320 U. S., 
508; S i e c l ~  2 , .  Gen. J f i l l a ,  I w . ,  supra; Garclner 2;. Rich Mfg. Co.  (Cal.), 
158 P. (2d),  23. 

Hence the ruling of the court below will be upheld in allowing the 
motion to strike from the answer of defendant Paving Company those 
allegations which attempted to set up  as a defente to plaintiff's action 
to collect the lawful freight charges a contract v i t h  its codefendant 
whereby it sought to exempt itself from liability therefor, or which 
attempted to allege facts as the basis of a plea O F  estoppel against the 
maintenance of this action against this defendant. The court below 
properly ruled to  confine the  pleading^ to justiciable issues. 

The allegations contained in defendant Paving Company's cross- 
complaint against the defendant Stone Company are not included in  the 
portions of the answer ordered stricken, and are not affected by the  
ruling below. 

Defendant Paving Company's demurrer ore tenus, interposed on the 
hearing in this Court, on the grounds set out in the defendant's brief, 
may not be held sufficient to overthrow the complaint, and must be over- 
ruled. 1Vinsfon 1.. Lumber Co., 227 N. C., 339, 42 S. E. (2d),  218; 
Blackmore v.  Winders, 144 N .  C., 212, 56 S. E., 874. The right of the 
plaintiff to sue the defendant Paving Company, the consignee of the 
shipments referred to, under the allegations of the complaint, may not be 
denied. R. R. v.  Armfield, 189 S. C., 581, 127 S. E., 557; Davis v. 
Qulley, 188 X. C., 80, 123 S .  E., 315; R. R. v. Iron Works,  172 N.  C., 
188, 90 S. E., 149; Pittsburgh C. C. & S t .  L .  R. C I ~ .  v. Fink, 250 U. S., 
406; Lowisville & N .  R. Co. v. Central Iron & Coal Co., 265 U. S., 59;  
Western Grain Co. v. S t .  Louis-San Francisco R. Co., 56 F.  (2d),  160; 
Transportation Co. v. Chemical Co., 148 F. (2) ,  777; Sorthern  Ala- 
bama R. Co. v. Phillips, 220 Ma., 541; ATew York  C'. R. Co. v. Stanziale, 
105 N. J .  L., 593; 83 A. L. R., 249 (annotation). The acceptance of 
delivery of the shipments by the consignee impcrts liability for the 
charges for the transportation. Illinois Steel Co. u. Baltimore & Ohio 
R. R. Po., 320 U. S., 508. 
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The case of R. R. v. Simpkins and othcrs, 178 N. C., 273, cited by 
appellant, is not in point. The only parties whose liability was con- 
sidered by the court in that  caw were the bank which paid the draft  and 
the mortgagor of the goods shipped. N o  judgment mas asked against the 
conhignor and the liability of the consignee n a s  not involved. I n  Davis 
v. Forc?, 193 X. C., 444, the Court considered the effect of an express 
or special contract between carrier and consignor poviding the consignee 
should pay all charges before dclircr-. S e e  Ill inois Steel Co. v. Ralfi- 
morr (6 Ohio Railrocrd Co., supm. 

TYc do not think the plaintiff's complaint in this case should be re- 
jected as fatally defective upon either of the grounds stated in the 
demurrer. 

TTe conclude that  the ruling of the court below must be 
9ffirmed. 

(Fi led  29 October. 1947.) 
I .  Trial 5 31b- 

The t r ia l  court  ic requirtd to charge the  Ian  upon all  iubstantial  fea- 
tures of t he  cnce ariclng on the evidmcr c,rcn thong11 t h t r e  is  no reqneit  
f o r  special instrnctior~i.  G.  S., 1-180. 

2. Sales a 27- 
Plaintiff ordered and defendants chipped cotton yarn  "snbjcct to pro 

n i i o n s  of the Cotton Ta rn  Rnle of 1938" Plaintiff rejected t h e  yarn  for 
nllcged breach of nn r r an tg .  One of t he  rules st ipulated t h a t  rejection 
had to be made n-ithin ten d a ~ s  nf ter  the  hnycr knew o r  ihtmltl h a l e  
hnonn  of defect. I k fendnn t s  contentled upon supporting evidence tha t  
t he  right of rejection n n ?  e i ther  barred o r  n n i r e d  by th is  n ~ l e  IIc7d: 
An instruction t o  the  effect t h a t  if t he  jury should find tha t  t h r r ?  was  a 
hreach of n n r r a n t y  and reach the iscne of damages to a n s n e r  tha t  i i i nc  
in t he  amount  contmdcd by plaintiff, i i  erroneous a i  being peremptory In 
form and as withdrawing from the  coniidcration of t 1 1 ~  jnry defendants' 
evidence relating to  t h e  n a i l e r  of the  r l g l ~ t  of rejection. 

3. S a m c  
I n  a suit  by the  buyer to rcbco\er for  breach of war ran ty  thc burden is  

upon the  buyer both on the iwue of liability and on the  cxtent of recover?. 

APPEAL by defendants, D. C. Maurley and Haywood E. Lynch, t/a 
Betty Yarn  Nill,  from Alley, J . ,  a t  August Term, 1941, of CLEVELAXD. 

Civil action for breach of warranty in the sale of cotton yarns. 
The record discloses that  during the months of Xay, August, Septem- 

ber and October, 1946, the plaintiff, a New York commission merchant, 
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purchased from the defendants, cotton yarn manufacturers, 28,512 pounds 
of No. 4 single-ply yarn and 25,173 pounds of No. 2 single-ply yarn at  
OPA ceiling prices, less 2% 10-day cash discount, as and when ordered- 
shipments to be made to the Southern Jersey Warehouse, Trenton, N. J., 
a public warehouse, subject to the Rules of the ,Southern Cotton Yarn 
Association, in respect of cancellations, rejections and claims. 

The No. 4 single-ply yarn was shipped on the following dates: May 
20th (9,778 pounds, price $4,454.87)) October 2nd) 8th and 12th (10,435 
pounds, price $8,474.39). 

The No. 2 single-ply yarn was shipped on the following dates: August 
23rd, September 4th and 23rd, October 2nd and 8th (25,173 pounds, 
price $18,917.81). 

(The above figures are taken from the agreed statement of case on 
appeal. They are not entirely consistent with those used by the Judge 
in his charge, or with the figures given in the testimony of some of the 
witnesaes. However, the exact amounts are not now capitally important.) 

The jury found that the yarn, as and when ordered, was to be "white 
stock warp twist 6 x 5 tubes and cones," and that the yarn shipped was 
not of this quality. 

Plaintiffs notified defendants on November 6 and 7, 1946, of rejections 
"due to softness with almost no twist" and mailed invoice for the rejected 
yarns, informing the defendants that the rejected yarns were being held 
subject to their orders. 

The defendants denied that the yarns were defective in any way; that 
they were not to be "warp twist" since the defendants only manufactured 
"filling twist"; that no complaint was heard from the plaintiff until the 
market for "any other twist but a full warp twist," according to plain- 
tiff's letter of October 4, 1946, had practically dried up, or was dying a 
natural death; that any claim for rejections had been waived because not 
filed within the time specified by the Rules of the Southern Cotton Yarn 
Association, the pertinent part of the applicable Rule, No. 19, .being as 
follows : 

"19. Goods shall be deemed to have been accepted and buyer's rights 
to reject, cancel or replace because of defect, shall expire: 

"(a) When ten days have elapsed after buyer knows or should have 
known of such defect ; 

"(b) . . . (not presently applicable) 
"(c) I n  any event, when three months have elapsed after passing of 

title." 
At the conclusion of the evidence, counsel for plaintiff stated that in 

view of the plea of the Cotton Yarn Rules of 1938, plaintiff would with- 
draw any claim arising out of the shipment of May 20, 1946, as more 
than 90 days had elapsed since passing of title. 
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The court instructed the jury on the issue of damages as follows : 
"The next issue, No. 6, is:  'What damage is the plaintiff entitled to 

recover of the defendants.' As I have instructed you the plaintiff aban- 
doned its claim to $4,070.50 under the contract of May 20th, 1946, so 
deducting that from the amount originally sued for and adding together 
the other shipments without including that, under the contract price, and 
if deducting from that 2% discount the plaintiff is now contending that 
the amount it is entitled to recover of the defendants is $26,180.72; and 
if you reach that issue your answer should be the amount which the 
shipments aggregate at  the contract price without including the $4,070.50 
with respect to the contract of May 20, 1946." Exception by defendants. 

From verdict and judgment in favor of the plaintiff for the amount 
mentioned in the court's charge, the defendants appeal, assigning errors. 

H c D o u g l e ,  E r v i n ,  F a i r l e y  & H o r a c k  for p la in t i f f ,  appellee.  
D .  2. N e w t o n  and J .  R. D a v i s  for  de f endan t s ,  appel lants .  

STACY, C .  J. We think the court's charge on the issue of damages 
must be held for error. I n  the first place, it is peremptory or directory 
in character; and, secondly, it takes from the defendants their plea in 
bar, or of waiver, under subsection (a ) ,  Rule 19, of the Southern Cotton 
Yarn Association. The trial court seems to have overlooked, for the 
moment, the defendants' contentions in respect of the amount, even if the 
issue of liability should be answered against them. 

The orders were given and the shipment made, "subject to the provi- 
sions of the Cotton Yarn Rule of 1938." Under these, the merchandise 
purchased is deemed to have been accepted when received, and the buyer's 
right to reject or cancel an order, "because of defect," expires ten days 
after the buyer "knows or should have known of such defect." I t  is the 
position of the defendants that all the shipments, here involved, were 
barred from rejection under this provision. Certainly, they say, not 
more than the last three shipments could survive its effect, and as to 
these, they contend, the issue was at least one for the jury. The plaintiff 
takes the opposite view. We think the court was in  error in resolving 
these mooted points against the defendants and in directing the amount 
of damages, should the jury reach that issue. 

I t  is required of the trial judge that he "state in a plain and correct 
manner the evidence given in the case and declare and explain the law 
arising thereon," and this without expressing any opinion on the facts. 
G. S., 1-180. The manner in which the trial court shall state the evi- 
dence and declare and explain the law arising thereon must necessarily 
be left in  large measure to his sound discretion and good judgment, "but 
he must charge on the different aspects presented by the evidence, and 
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give the law applicable thereto." Blake I ? .  Smith, 163 N .  C., 274, 93 S. E., 
596. "On the substantive features of the case arising on the evidence, 
the judge is required to give correct charge concerning it." 5'. 7-. X e r -  
rick, 171 S. C., 788, 88 S. E., 501. "The failure 2f the court to instruct 
the jury  on substantive features of the case arising on the evidence is 
prejudicial. This is t rue even though there is no request for special 
instructions to  that  effect." Spencer 2.. Brown, 214 N. C., 114, 198 S. E., 
630. The pertinent decisions are to the effect th,st the statute "confers 
upon litigants a substantial legal right and calls for  instructions as to 
the law upon all substantial features of the case", and further, that  the 
requirements of the enactment "are not met by :L general statement of 
legal principles which bear more or less directly, but not with ahselute 
directness, upon the issues made by the evidence." W i l l i n m  1 % .  ( 'ocicl~ 
Co., 197 N. C., 12, 147 S. E., 435. 

I n  charging on the issue of damages, the court appears to hare  been 
unmindful of the position of the defendants in respect of the delay of the 
plaintiff in rejecting or canceling orders "because of defect." They not 
only invoked the three-months provision in subsection (c)  of Rule 19, 
Cotton Yarn  Rule of 1938, but also the 10-days provision in sub~ection 
( a )  of this Rule. ,4s the plaintiff had the laboring oar in respect of the 
issues of liability and extent of recovery, both being controverted, it  was 
error for the court to determine the amount and instruct the jury to 
answer the issue of damages accordingly. H n y o o o d  v. Ins. Co., 218 
PIT. C., 736, 12 S. E. (2d) ,  221, and cases cited. 

There are other exceptions appearing on the record which would re- 
quire attention, if the charge on the issue of damages were upheld, but as 
these may not arise on the further hearing, we omit any present rulings 
thereon. 

F o r  error in the charge, as indicated, the defendants are entitled to 
another day in court. I t  is so ordered. 

New trial. 

T. I,. COX r. D. D. HISSHAW a m  LESA .HISSHAW 

(Filed 29 October, 1947.) 

1 .  Arbitration and Award 2: Deeds § 1Bc-Provision for arbitration 
held to relate to accounting upon termination of agreement by mutual 
consent. 

The parties entered into an ngreerncwt under which defendants were to 
care for and maintain a home for plaintiff the remainder of his natural 
life, operate plaintiff's businesses and turn over to plaintiff a percentage 
of the profits, in consideration, inter a l ia ,  of plaintiif's execution of a deed 
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to clcfcnilnnts, dcpositcd in escrow under tlic a g r c c ~ n e ~ ~ t .  Tlle contract  
p r o ~ i r l r d  fo r  arb i t r~l t ion  in the  event the. p:lrties clecitletl, f o r  any  c:luse, 
to t t , rmi~~:tte the  cctntrm? and ca~lce l  t he  dec~l .  H c l d :  T h e  prorisioli f u r  
:trt~itr:lrion does not enlpower either par ty  acting alone to  terminate t h e  
contract  and force settlement of al l  differences by arbitration,  but relates 
only to differences which might ar i se  in a finnl settlement o r  ncco~mting 
in t he  event the  pnr t i rs  ~nn tna l ly  agree to ternli11:lte the  contract  and 
c:tncel t he  dceil. 

2. Evidence 3 39- 

Where defendiints allege t h a t  the  contract  between the  parties contained 
tlic complete agreement in which a l l  prior r~egotintio~ls were merged, and 
do not seek reforn~ilt ion f o r  fr:lod, i t  i s  t,rror for  t he  t r ia l  cour t  to permit  
;I defnldnnt  to  reat1 out portions of t he  contract  to  ~ h i c h  he  objected and  
to test if^ a s  to  wha t  those provisions s l~ou ld  have been according to t he  
proposals of p1:lintiE ninde prior to  t he  c?sec~~t ion of the  agreemellt. 

I n  :ln action f o r  l~renc.11 of contlitions in :I contract under  which defend- 
: I I I ~ ~  were to care  fo r  ant1 provide x honic f o r  plni~itiff in consideration of 
111;1intiff"s c o ~ i \ ~ ~ y : u i c t ~  of realty to  defcntlm~ts,  twtiniony of plaintiff a s  to 
the  condition of his room mbacquent to t he  time plaintiff qui t  the  premises 
for  alleged condition broken. is incotnpetcnt in t h e  absence of evidence 
tha t  plaintiff had in t he  meantime reclnestrtl t h a t  t he  room be  put  in order  
; ~ n d  made available t o  him. 

,~PPEAL by plaintiff from Alley, J., at  March Term, 19-17, of R-4iv- 

Civil action to cancel a contract for noncompliance with the terms and 
conditions contained therein, and for the return of a deed held in  escrow 
in  connection therewith. 

The plaintiff and defendants entered into a contract as of 27 Septem- 
ber ,  1044, whereby the defendants were to move into the home of the 
plaintiff and, among other things, were to "maintain and provide said 
T. L. Cox ~ i t h  a peaceful, quiet and comfortable home during the re- 
mainder of his natural  life." The defendants also agreed to take over 
the operation of a mill and ice plant situated on the premises of the plain- 
tiff and to  operate and maintain them in a business-like manner, pay all 
expenses in connection with the operation of said plants, including taxes, 
and to pay over to  T. L. Cox one-half of the net profits derived from the 
operation thereof, during his natural life. As a part  of the consideration 
involv-d in  the agreement, the plaintiff herein executed a warranty deed 
to the defendants for sixty acres of his land on which the above plants 
are located. The contract referred to  herein was incorporated in said 
deed and placed in  escrow with the Fi rs t  National Bank of Asheboro, to  
be delivered to  the defendants upon the death of T. L. Cox, provided in  
the meantime the defendants had performed the  conditions set forth in 
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the deed and contract. Otherwise, the deed is to be destroyed or returned 
to the estate of T. L. Cox. 

Other facts were stated in  the opinion of the Court, when this case 
was before us at the Fall Term, 1946, reported in 226 N. C., 700, 40 
S. E.  (2d),  358, and need not be repeated here. 

I n  the trial below issues were submitted to the jury and answered as 
follows : 

''1. Did the plaintiff and the defendants execute the contract referred 
to and described in the deed dated 27 day of September, 1944, from the 
plaintiff, T. L. Cox, to the defendants D. D. Hinshaw and Lena Hinshaw, 
his wife, and as fully described in the complaint, with the further under- 
standing that said deed should be held in escrow during the lifetime of the 
grantor, T. L. COX, to the end that i t  might be ascertained whether the 
defendants had complied with their contract as provided in the escrow 
agreement attached to said deed ? Answer : Yes. 

"2. Did the defendants breach the conditions set forth in said deed and 
contract, as alleged in  the complaint? Answer : No." 

From judgment entered on the verdict, the plaintiff appeals, assign- 
ing error. 

J o h n  G. Preve t t e  and H o r t o n  & Bell for plaintif f .  
H .  M. R o b i n s  for defendants .  

DENNY, J. The plaintiff alleges that by reason of the failure of the 
defendants to perform the conditions in the contract executed by the 
parties, he desires to terminate the contract and cancel the deed, and has 
so notified the defendants and made demand that they vacate the premises 
and submit any differences or claims of dispute the plaintiff and defend- 
ants may have to arbitration, according to their agreement so to do; but 
the defendants have refused to vacate the premises or to submit their 
differences to arbitration. 

The defendants, on the other hand, deny any breach of the contract 
and allege that the contract does not contain a provision requiring the 
arbitration of the matters in dispute in this action. 

There is a provision in the contract that if the parties decide, for any 
cause, to terminate and cancel the deed and contract, in such event, the 
parties agree to arbitrate any differences that may arise between them. 
However, there is no provision in the contract foil arbitration of any 
differences which might arise between the parties respecting the perform- 
ance of the conditions contained therein. 

We think i t  is evident the differences which the parties agreed might 
be settled by arbitra,tion, were those differences whkh  might arise in a 
final settlement or accouriting between the parties arising out of the 
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management of plaintiff's properties by defendants, as provided in the 
contract, i n  the event the parties mutually agreed to a termination of the 
contract and the cancellation of the deed. The plaintiff nor the defend- 
ants acting alone can effect a termination of the contract and a cancella- 
tion of the deed involved herein, thereby forcing a settlement of all 
differences arising in  connection therewith by arbitration. 

Consequently, the courts constitute the only forum in which the plain- 
tiff may obtain relief for any breach of the conditions contained in the 
deed and contract. The jury in the trial below, having found that the 
defendants have not breached the contract, we must determine whether 
or not any prejudicial error was committed in the trial below. 

The defendants allege in their answer that the deed and contract, dated 
27 September, 1944, sets forth and contains the full and complete con- 
tract and agreement between the parties, with all the terms and condi- 
tions thereof, and that "all prior negotiations of the parties were and are 
merged in said written deedand contract-and that there are no existing 
terms of the agreement between the parties that are not set forth and 
contained in  said deed and contract." Eotwithstanding these allegations 
made and verified by the defendants, the defendant, D. D. Hinshaw, was 
permitted, over objection by the plaintiff, to testify that  certain provi- 
sions in the deed and contract were grossly unfair to the defendants and 
were not in accord with his understanding with the plaintiff prior to the - 
preparation and execution of the agreement. H e  was permitted to point 
out and read to the jury the provisions to which he objected, and to 
testify as to what those provisions should have been, according to the 
proposals of the plaintiff made prior to the execution of the agreement. 
This evidence was inadmissible and prejudicial. Williams v. McLean, 
220 N. C., 504, 17 S. E. (2d), 644; Stansbury on Evidence, Sec. 251, 
p. 503. I t  tends to show that the plaintiff did not act in good faith in 
connection with the preparation of the contract. The defendants in their 
~ l e a d i n w  do not raise an  issue of fraud or seek to have the contract " 
reformed, hence the exce~t ion of the plaintiff to the admission of this 
evidence will be sustained. 

The appellant also assigns as error the refusal of the court below to 
him to introduce evidence as to the condition in which he found 

his room the day before the trial, i n  his home occupied by the Hinshaws. 
There is no  evidence disclosed on the record tending to show that the 
plaintiff has occupied the room a t  any time since he left there, 23 Sep- 
tember, 1945, or that  he has requested the defendants, in the meantime, 
to have the room in order and available for him. These assignments of 
error are without merit. 

We deem i t  unnecessary to discuss the remaining assignments of error, 
since there must be a new trial, and i t  is so ordered. 

New trial. 
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W. L. SUTTOS A s n  WIFE, A S S I E  F I E L D S  S U l T O X ,  r. RIAKEI. T<. QUIX- 
ERLY. CORA A. CRADDOCR, JOEIS HICI iSOS AND WIFE, TIJELJIA 
J E K K I S S  HICKSON;  LOIS  H I C K S O S  SCOTT A X D  EIussmn ,  K. D. 
SCOTT;  WILLIAJI  F. HICIiSON A N D  WIFE, J IARGARET COUCH HTCK- 
S O X ;  EDWARD B. I-IICRSON. ROBERT W. HICKSOS,  P H I L I P  H. 
EIICKSOS AND WIFE, WIx.iFRED A L L E S  HICKSO?;; ANX IJICKSON 
XOWEN A N D  HTLSBAND. HARRY I5OWES;  JAMES F. HICKSOX A x n  

R I C H A R D  C. HICKSOX, A S D  FRASCES F I E L D S  HOLLTDAT AND HUS- 
BASD. J O S E P H  W. HOLLIDAY. 

(Fi led  29 October, 1947.) 
1. Wills § 32- 

Tlie presnmption a g a i n ~ t  partial  intestacy has  varying force ncacording 
to the  circumstnncrs of the  particular case, but in no event can it jnstify 
the court in malting a will for  testator. 

2. Same-  
The  preswnption against  partial  intestacy applies with particular force 

as  to lands which testator nndertakes to dispose of and  selects the  objects 
of his bounty. 

3. Wills 9 34- 

Testator devised certain lands to his da~ igh te r  for  life wit11 limitation 
over to  her  child o r  children if she  slio111tl marry  and bear children. but 
"if she  does not marry" then to her brother o r  sisters who may survive 
her. Held:  The limitation over to brother and sisters of the first taker  
i s  not defeated by her  subbequent marriage. i t  being the  obvious iilteiit of 
the testator thnt  the  limitation over to them should take  effect in the 
event the first taker  dies without cliild or children of her  marriage s~ i rv iv -  
ing her. 

4. Wills 8 3.312- 
Where there i s  devise to testator's daughter with limitation over to her  

children, and  in the  event of fa i lure  of such children then to the brother 
arid sisters of the first t ake r  who should s u m i r e  her, those who take the 
contingent limitation over must be ascertained a s  clf t he  date  of t he  death 
of the first taker.  

DEFEXDAR'TS' (except Mabel B. Quinerly and Cora A. Craddock) ap- 
peal from I l a m i l f o n ,  Special Judge,  at September Term, 1947, of LENOIE. 

J o h n  G. Dawson for plaintiffs, appellees. 
W h i f a k e r  & J e f r e s s  for Cora A .  Craddock, d e f ~ n d a n t ,  appellee. 
W i l l i a m  A. Allen, Jr.,  and Al len  Le. Allen for defendants, appellants. 

SEAWELL, J. The proceeding under review was instituted before the 
Clerk of the Superior Court for a twofold purpose: To obtain a court 
construction of the will of W. C. Fields, deceased., with respect to the 
devise in paragraph 5 thereof; and secure an order of sale for certain 
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propert. therein described. The jurisdiction of the Clerk on matters of 
construction is not in question, since final action was in the Superior 
Court before the Judge. 

The case went up to the Superior Court on an appeal from the Clerk, 
the objection being to his construction of the controversial paragraph 
hereafter quoted, and the judgment was there affirmed. I t  conles here on 
appeal by defendants other tharl Nabel D. Quinerly and Cora A. Crad- 
dock, to whom the result was favorable,--the appellants directing their 
objection and exceptions solely to that part of the judgment adversely 
construing the devise under paragraph 5. As  to the sale of the land as 
provided for i n  the judgment, all the parties are agreed and further 
reference thereto will not be necessary. 

The paragraph of the d l  concerned with the controversy rcads as 
follows : 

' (Item 5th:  I loan to my daughter -1nnie C. Fields, the follo\ving 
lots and lands : The lot on which stands the (Farmers Warehouse'- 
corner of Heritage and Gordon Streets-being about 110 x 190 feet 
-The lot on which Geo. Herring now lives adjoining the lot of 
H. D. Spain-(on Queen Street-)and the lot now occupied by 
J. A. Long-being about 55 or 60 feet front by 210 deep. The 
racant  lot nest to the lot in which Tom Cox now lives on East  side 
of Independence Street, betneen Washington and Lenoir Streets- 
being about 60 x 200 feet. The vacant square or lot on west side 
of TT. 6: TT. Rail  Road, about 132 x 265 feet adjoining lots formerly 
heyonged to L. Harvey on the west S: Nrs.  Lillian Perry  on the 
south and the TO. &. W. Rail Road on the east-The tract of land- 
about 350 acres in Vance Township-known as 'Moore Dale' on 
which Josh Mewborn now lives, during the term of her natural life 
and, after her death, if she shall have married and borne children 
(or a child) by such marriage, I give, devise and bequeath said 
lands-and lots to such child or children-and, if she does not 
marry, I give, devise and bequeath said lots and lands to her brother 
or sisters ~ + h o  may survive her to them, their heirs and assigns." 

Since the death of the testator, Annie Fields, holder of the life estate, 
married V. L. Sutton and these two are plaintiffs in the action. W. C. 
Fields, Jr.,  has since died. 

The judgment challenged by the appellants concludes and declares that  
upon the death of Annie Fields Sutton, without children, the property 
devised in the quoted paragraph of the will will go under the terms 
thereof to Mrs. Quinerly or Mrs. Craddock, or both, according as either 
or both may survive the  life tenant, and contingent upon such survival. 
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The appellants take a strict and literal view of the contingency as 
expressed in the will, "If she [Annie] does not marry,"-contending that 
the sole contingency upon which the appellees could succeed to the re- 
mainder under the devise having already transpired adversely to their 
interest, W. C. Fields died intestate and without further provision as to 
the said remainder and i t  must, therefore, descend under the statute to 
his heirs general, per stirpes. 

The appellees contend that it was the purpose of the testator to devise 
the property to such of the brother and sisters who might survive Annie 
in case she had no children, to the exclusion of other heirs who might 
take as representatives of deceased ancestors; and to arrive at the true 
meaning it is necessary and competent to read into the will (simply as 
an explanatory device) after the words, "does not marry," a clause read- 
ing, "or leave a child or children surviving her," in which event the 
remainder would go to such member or members of the designated group 
as might survive Annie. Favoring that construction they call to our 
attention the presumption against intestacy, and particularly against 
partial intestacy. Ferguson v. Ferguson, 225 IT. C., 375, 377, 378, 35 
S. E .  (2d), 231; Holland v. Smith, 224 K. C., 255, 257, 29 S. E. (2d), 
888; Trust Co. v. Miller, 223 N. C., 1, 4, 25 S. E. (2d), 177; Coddington 
v. Stone, 217 N. C., 714, 720, 9 S. E. (2d), 420; Ausfin v. Austin, 160 
N. C., 367, 369, 76 S. E., 272; 69 C. J., p. 91, see id., note 83, especially 
N. C. Citations on p. 93 ; Page on Wills, Sec. 926. 

The presumption that the testator, having undertaken to make a will, 
intended to make a complete disposition of his property is of varying 
force, according to the circumstances of the particular case, and cannot, 
of course, justify the Court in making a will for the testator. Where the 
estate is large, the beneficiaries numerous, some is esse and others pros- 
pective, and the adjustments complex, we can conceive that the presump- 
tion may not be so impelling. But once the mind of the testator has 
penetrated to that point and has actually dealt with the item and chosen 
the objects of his bounty upon an expressed contingency, it would be 
singular if he should permit defeat of the testamentary disposition, 
abandon the pursuit, or leave the property undisposed of upon the failure 
of some other irrelevant contingency, also mentioned. 

Of what significance then is the expression "if she shall not marry" 
used in parallel construction with the expression "if she shall have mar- 
ried and borne children (or a child) by such marriage," which immedi- 
ately precedes i t  in the will? We think a reasonable construction would 
be that in the expression "if she does not marry" the testator intended to 
state the converse or reverse of the contingency he first stated in its 
entirety, substituting for the fuller expression the .words "if she shall not 
marry," which meant to him that she would not have children surviving 
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her if she did not marry. Such a construction brings into logical rela- 
tion the provisions as to the disposition of this property and the reason- 
ableness of the phrase "if she does not marry" in this relation, which 
would otherwise be wanting. I t  puts the appellees and the appellants 
on different sides of the same contingent event; the children of Annie to 
take if any survived her;  if she had none surviving her, such of the 
brother and sisters as might survive her to take. Mrs. Quinerly and 
Mrs. Craddock now survive; but the roll is to be called at  the death of 
Mrs. Sutton. We are confirmed in this opinion since otherwise, as above 
suggested, the mere fact of Annie's marriage or non-marriage would be 
an arbitrary contingency, no more related to the scheme of disposition 
and the natural provision and care for the chosen objects of testator's 
bounty than if the contingency had been predicated on the event of the 
next Democratic Convention being held in Chicago or Byrd's safe return 
from the Antarctic. Desmartean v. Fortain, 326 Ill., 608, 158 N. E., 444. 
We cannot see how the bare fact of Annie's marriage could have been 
important to the testator except as it bore on the of having 
children who might survive her. 

I n  our opinion the court below correctly construed the devise, and the 
judgment is 

Affirmed. 

MADELINE D U S N  BARWICK v. EDWARD MILTON RARWICK. 

(Filed 29 October, 1947.) 
1. Divorce 5 1% 

I f  the complaint sufficiently alleges any one of the grounds for alimony 
without divorce, it is sufficient to sustain an order for alimony pendewte 
Zite. 

2. Divorce §§ lb, 5d- 
If the wife is compelled to leave the home of the husband because he 

offers such indignities to her person as to render her condition intolerable 
and life burdensome, his acts constitute in law an abandonment of the 
wife by the husband, and allegations to this effect are sufficient to state 
a cause of action for alimony without divorce. 

8. Divorce 8 5d- 
Allegations to the effect that defendant husband, without provocation 

or excuse, mould frequently leave his wife and child and visit the wife of 
a neighbor, sometimes in the neighbor's absence, and that without provo- 
cation on her part, but merely upon inquiry concerning such visits, defend- 
ant assaulted plaintiff, and refused reconciliation unless plaintiff apolo- 
gized for statements which defendant had admitted to be true, i s  held 
sufficient to allege a cause of action for alimony without divorce on the 
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ground tlint defendant had offered such ii~dignities to the person of plain- 
tiff as to render her colitlitiou irlto1r~r;il)le i111d life b~~rtlen.some. 

4. Divorce l e -  

Acts of n linsbniitl w l ~ i c l ~  will coiiatit~~te snc.11 inrdignitiea to the person 
of his wife a s  to reiider her couclition ii1tolerablt1 ant1 life bnrtlei~somr 
largely depend upon the facts a11d circl1mbtnnce.s i n  each pnrticnlar case. 

3. Divorce 9 1- 

A temporary order for subsistc~nce a ~ i t l  ;ittortieys' fees upon prulwr find- 
ings 1)s the court do not affect the coutrorertetl iwncss of fact 1rhic.11 must 
be determined by the jury upon the t.rit1twc.e il l  the action. 

6. Sam- 
When the allegatioiis of the wrnplaiilt :ire .sufficient to .support ;i rertlict, 

if proren, it1 actions 1)rouglit for  alimony wi thout  divorce, mder the  pro- 
visions of G. s.. 50-16, the i~rnou~itr ;~llowetl plnintiff for bnhsiste~~ce 
p m d e n t e  litc arid for counsel fees, are cletermined by the trial judge ill 

his discretion. 

APPEAL by defendant from Frizze lk ,  J. ,  at  Ch,ambers in Snow Hill, 
29 March, 1947. From CRAVEN. 

Action for alimony without divorce. Plaintiff' and defendant were 
married 24 December, 1940. The plaintiff seeks an  allowance for her 
subsistence, for the support of the minor child born of said marriage, 
and for her attorneys' fees. 

From an order granting the plaintiff an  allowance pendente l i f e  for 
subsistence for herself and child, and for counsel fees, the defendant 
appeals, assigning error. 

R. E.  Whitehurst  and J .  A .  Jones for plaintiff. 
J .  Faison Thomson and Whi taker  & Jef fress for defendant. 

DENNY, J. The sole question presented on this appeal is whether or 
not the plaintiff has alleged sufficient facts, and with the particularity 
required by our decisions, to support a verdict for the relief sought. 
Lawrence v. Lawrence, 226 N. C., 624, 30 S. E .  (2d),  807; Brooks v. 
Brooks, 226 N .  C., 280, 37 S. E. (2d), 909; Blar~chard v. Blanchard, 
226 N .  C., 152, 36 S. E. (2d), 919; Pearce v. Pearce, 225 N.  C., 571, 
35 S. E. (2d),  636; Howell v. Howell,  223 N .  C., 62, 25 5. E. (2d),  169; 
Pollard v. Pollard, 221 N .  C., 46, 19 S. E.  (2d),  1 ;  Carnes v. Carnes, 204 
N .  C., 636, 169 S. E., 222; McManus 21. McManus, 191 N .  C., 740, 133 
S. E., 9. 

~ h k  defendant complains because i t  is somewhat difficult to ascertain 
from the pleadings whether the plaintiff bottoms her action on abandon- 
ment by the defendant or upon a course of conduct on the part of the 
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defendant which she alleges constituted such indignities to her person as 
to render her condition intolerable and life burdensome. We concede 
that the pleadings filed herein by the plaintiff and the defendant, consist- 
ing of 25 pages of the record, are somewhat prolix. However, if the 
allegations of the plaintiff are sufficient, if proven, to sustain a verdict, 
the plaintiff is entitled to an  affirmance of the order entered below. 

The defendant contends the plaintiff abandoned him, and therefore she 
is not entitled to the relief she seeks. The plaintiff, on the other hand, 
alleges in her complaint that she left the home of the defendant on 
1 January, 1947, and took refuge in the home of her parents, but she 
further alleges she was compelled to do so by reason of the conduct of 
the defendant which constituted such indignities to her person as to 
render her condition intolerable and life burdensome. I f  these allega- 
tions are true, they would constitute in law an abandonment by the 
defendant. Dowdy v. Dowdy, 154 N .  C., 556, 70 S. E., 719; Pollard v. 
Pollard, supra; Blanchard v. Rlanchard, supra. 

The plaintiff alleges, among other things, that the defendant, over a 
considerable period of time prior to their separation, insisted on spend- 
ing a great deal of his time in the home of Mr. and Mrs. James Sutton. 
That Mr. Sutton is a partial invalid. That the defendant, about July, 
1946, began to exhibit an interest in Lillie Mae Sutton, who prior to that 
time together with her husband had been intimate friends of the plaintiff 
and the defendant. That said interest increased on the part of Lillie Mae 
Sutton and the defendant in each other. until such relationshir, affected 
adversely the happiness which had theretofore existed between the plain- 
tiff and the defendant. The defendant, without provocation, excuse or 
just cause on the part of the plaintiff, would leave the plaintiff and the 
child born of the marriage alone and visit in the Sutton home. Numer- 
ous visits were made, some in the daytime and others a t  night, some 
when Mr. Sutton was at  home and some when he was away from home. 
That without provocation on her part, but merely upon inquiry concern- 
ing his visits to the home of the Suttons, the defendant assaulted her in 
July, 1946, and on 5 December, 1946. And on the latter date as he 
assaulted her, he stated in an angry tone of voice that he "ought to beat 
the dam hell out of her." Later, after the separation, an effort was made 
to reconcile the marital differences between the plaintiff and defendant, 
and the defendant agreed to conduct himself with reference to Lillie Mae 
Sutton, so as not "to again arouse suspicion on the part of his wife; and 
further agreed to go for the plaintiff on 12 January, 1947, and take her 
to his home." Plaintiff alleges that defendant failed to keep his. agree- 
ment and later "insisted that the only condition on which he would re- 
establish his home, was that the plaintiff apologize to the said Lillie Mae 
Sutton and her husband for what the plaintiff had said concerning his, 
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the defendant's conduct in respect to the said Lillie Mae Sutton, all of 
which said statements made by the plaintiff had theretofore been ad- 
mitted by the defendant." I t  is further revealed by the pleadings that 
the plaintiff is of a nervous temperament, having undergone six opera- 
tions following the marriage between the plaintiff and defendant, two of 
which were fir miscarriages. 

We think the allegations of the plaintiff are tiufficient to support a 
verdict on either or both grounds alleged, if proven by competent evi- 
dence. The acts of a husband which d l  constitute such indignities to 
the Derson of his wife, as to render her condition intolerable and life 

.' 

burdensome, largely depend upon the facts and circumstances in each 
particular case. And such facts and circumstances are for the jury to 
pass upon unaffected by any temporary order entered for subsistence and 
attorney's fees. Sanders v. Sanders, 157 N. C., 229, 72 S. E., 876. I n  
the last cited case, Hoke, J., speaking for this C'ourt, quoted with ap- 
proval from the opinion in Taylor v. Taylor, 76 N. C., 436, as follows: 
"No undeviating rule has been as yet agreed upon by the courts, or prob- 
ably can be, which will apply to all cases in determining what indignities 
are grounds for divorce, because they render the condition of the party 
injured intolerable. The station in life, the tempel-ament, state of health, 
habits and feelings of different persons are so unlike the treatment which 
would send the broken heart of one to the grave would make no sensible " 
impression upon another. . . . We map assume, then, that the Legisla- 
ture purposely omitted to specify the particular acts of indignity for 
which divorces may in all cases be obtained. The matter is left at large 
under the general words, thus leaving the courts to deal with each par- 
ticular case and to determine it upon its own peculiar circumstances, so 
as to carry into effect the purpose and remedial object of the statute." 

The court below found as a fact:  "That prior to 1 January, 1947, 
and beginning with the early summer of 1946, the conduct of the defend- 
ant was such as to render life for the plaintiff burdensome and living 
with the defendant intolerable, and such as recdted in a separation 
between the plaintiff and the defendant under date of 1 January, 1947." 

When the allegations of the plaintiff are sufficient to support a verdict, 
if proven, in actions brought for alimony without divorce, under the 
provisions of G. S., 50-16, the amounts allowed plaintiff for subsistence 
pendente lite and for counsel fees, are determined by the trial judge in 
his discretion. Oldhmm v. Oldham, 225 N. C., 4768, 35 S. E. (2d), 332. 

The order granting the plaintiff temporary subsistence and attorneys' 
fees, pending the trial and final determination of bhe issues raised in this 
action, will be upheld. 

Affirmed. 
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IN RE CARL FRAKKLIK BBARTVICK. 

(Filed 29 October, 1947.) 

Habeas Corpus 3 3: Appeal and Error 3 4 8 -  

In hobcas corpus to determine the cnstody of a minor child as between 
husband and wife separated but not divorced. G. S., 17-39, the findings of 
the court that the best interests of the infant require that its cnstody be 
awarded its mother are sufficient to  support the judgment in her favor, 
and an exception to the signing and entering of the judgment cannot be 
s~istained. 

APPEAL by respondent from X i m o c k s ,  J., at  Chambers, 12 April, 1947. 
From LER'OIR. Affirmed. 

J .  A. Jones  f o r  petit ioner,  appellee. 
J .  Fa i son  T h o m s o n  and  W h i t a k e r  & J e f r e s s  for respondent ,  appellant.  

PER CURIAM. The petition of Madeline Dunn Barwick for the cus- 
tody of her infant son was heard upon return to the writ of habeas corpus  
issued under G. S., 17-39. Petitioner is separated from her husband 
but not divorced. Barwick  v. Barwick ,  ante ,  109. After full hearing 
afforded to  petitioner and respondent, and consideration of the support- 
ing affidavits of each, judgment was rendered awarding custody of the 
child to the petitioner, the court finding "that the best interest and gen- 
eral welfare of said infant  Carl Franklin Barwick require tha t  its 
custody, care and control be awarded to its mother, Nrs. Madeline Dunn 
Barwick." Provision was made for respondent father to  have the child 
with him a t  certain times. Respondent appealed. H i s  only exception 
"was to the signing and entering of judgment." The facts found by the 
court below were sufficient to support the judgment. 

Judgment affirmed. 

MILLARD C. STONESTREET v. B. W. MEANS. 

(Filed 29 October, 1917.) 

Courts 3 3 c :  Ejectment 5 4- 

Courts of justices of the peace do not have exclusive original jurisdic- 
tion of actions in summary ejectment but the Superior Courts have con- 
current jurisdiction of such actions, G. s., 7-63, and therefore in a posses- 
sory action against a tenant wrongfully holding over, instituted in the 
Superior Court, defendant's motion to dismiss for want of jurisdiction is 
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properly overruled whether the action be regarded as one to recover pos- 
session of the land or a summary proceeding in ejectment. G .  S.. 42-28. 

APPEAL by defendant from Al ley ,  J., at April Term, 1947, of CA- 
BARRUS. 

Civil action to recover possession of land. 
On 21 October, 1946, the plaintiff purchased a farm in Cabarrus 

County from D. H. Furr,  and immediately notified Furr's tenant, de- 
fendant herein, to vacate on or before 1 November, 1946. The tenant 
declined to vacate on the ground that he was holding under a three-year 
lease which had not expired. Fur r  contended the tenancy was by the 
month or from month to month. 

This action was instituted in the Superior Court of Cabarrus County 
on 27 November, 1946, to recover possession of the farm, and, by later 
amendment, to assess the defendant "$25 per month since 21 October, 
1946, as a reasonable rental therefor." 

The defendant filed answer, admitted plaintiff's ownership of the land, 
declined and refused to vacate, claimed right to possession under lease 
from plaintiff's predecessor in title, and moved ro dismiss for want of 
original jurisdiction in the Superior Court to entertain the action. 

The jury found (1)  that the plaintiff was the owner of the land; (2)  
that the defendant did not hold under a three-year lease, as alleged; ( 3 )  
that the. defendant's possession was wrongful, and (4)  that plaintiff is 
entitled to recover no damages for the wrongful detention. The jury 
recommended that the defendant be given an additional ninety days 
within which to vacate the premises "without payment of rent for this 
additional time." 

From judgment on the verdict for plaintiff, the defendant appeals, 
assigning errors. 

M o r t o n  & W i l l i a m ~  a n d  Z e b  A. Morris ,  Jr., for plaint i f f ,  appellee. 
Hartsel l  & Hartsel l  for de fendan t ,  appe l lan f .  

STACY, C. J. The question for deoision is whether the purchaser from 
a landlord may maintain a possessory action i:n the Superior Court 
against a tenant who holds over when he might have proceeded in sum- 
mary ejectment before a justice of the peace. The trial court answered 
in the affirmative, and we approve. 

I t  is provided by G. S., 42-26, et seq., that a landlord may dispossess 
a tenant who holds over and continues in ~ossession of demised   remises 
without permission and after demand for surrender, by a summary pro- 
ceeding in ejectment instituted before any justice of the peace of the 
county in  which the demised p remises are situated. G. S.. 42-28. Such 
proceeding, however, even when appropriate and available, is neither 
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mandatory nor exclusive. The Superior Court still has original juris- 
diction to entertain actions for the recovery of land and "it seems that  
justices of the peace, as between landlords and tenants, have concurrent 
jurisdiction with the Superior Courts." iVcDonald v. Ingram, 124 N .  C., 
272, 32 8. E., 677. 

Here, the plaintiff's ownership of the land is admitted. Defendant 
concedes that, i n  view of the verdict he is a tenant wrongfully holding 
over. H e  resists eviction on the ground that a court of the justice of the 
peace, and not the Superior Court, has exclusive original jurisdiction 
of the action. 

I t  can make no difference whether the action be regarded as one to 
recover possession of land, or a summary proceeding in ejectment, the 
jurisdiction of the Superior Court attaches in either event. Bryan u. 
S f ree f ,  209 X. C., 284, 183 S. E., 366. I t  is provided by G.  S., 7-63, 
"The Superior Court has original jurisdiction of all civil actions whereof 
exclusive original jurisdiction is not given to some other court." Ogbum 
v. Booker, 197 X. C., 687, 150 S. E., 330; Shelfon v. Clinard, 187 N .  C., 
664, 122 S. E., 477; Seligson v. Rlymcm, 227 N. C., 347. Exclusive 
original jurisdiction is not vested in courts of justices of the peace in 
summary ejectment. See Machine Co. v. Burger, 181 N .  C., 241, 107 
S. E., 14, for general discussion. 

The challenge to the jurisdiction was properly overruled. I t  is ob- 
served that  the jury attached a recommendation to its verdict, which the 
court incorporated in the judgment, without objection from either side. 
N o  doubt they smiled and said nothing, like the parties to a certain deed 
when they noticed that  the eminent lawyer who drew it, while not a party 
to the deed, had inserted a clause therein reserving to himself "the right 
to fish in said mill pond for and during the term of his natural life." 

The verdict and judgment will be upheld. 
No  error. 

SYCAMORE MILLS, INC.. ET AL., V. H E R V E Y  V E N E E R  CO.  ET AL. 

(Filed 29 October, 1947.) 

1. LandIord and Tenant 5 26-- 

Where a lease beginning the calendar year stipulates quarterly rental, 
the first quarter rent to be due April 1st and quarterly thereafter, the 
rent is payable a t  any time during the quarter, particularly when this is 
accordant with the ante litem motam interpretation of the parties. 

2. Landlord and Tenant 5 2%- 
Where rent is payable quarterly., contention of forfeiture of the lease for 

nonpayment of the July quarter rent is untenable when i t  apDears that 



116 I N  T H E  SUPREME COURT. [228 

the following December lessor wrote lessee that unless another lease agree- 
ment were reached lessor would repossess the following January, and in 
October of the following year lessor institutes summary ejectment and 
seeks to recover rent only from the prior January, since it would seem 
that lessor had waived the alleged breach. 

3. Ejectment § 7- 

In an action in summary ejectment on the ground that lessee had for- 
feited the lease by nonpayment of rent, nonsuit will be entered upon fail- 
ure of proof of forfeiture as set out in the complaint. 

3. Ejectment 5 7- 
A fatal variance between allegation and proof justifies nonsuit, as it 

amounts to a total failure of proof on the declaration or the cause alleged. 

APPEAL by defendants from Pittman, J., at February Term, 1947, of 
MCDOWELL. 

Summary proceeding in ejectment. 
I t  is alleged that by written agreement executed 1 January, 1940, the 

plaintiffs leased to the defendant certain lots adjoining the plant of the 
defendant in Old Fort, McDowell County, for "the sum of fifteen dollars 
($15.00) quarterly, beginning January lst, 1940, the first quarter due 
April lst, 1940, and quarterly thereafter." 

The term of the lease was to be for five years from 1 January, 1940, 
with privilege of renewal for one or more five-year periods up to a total 
of three five-year periods; provided agreement could be reached "as to 
the advanced rental, if any be charged," over and above the quarterly 
amount fixed for the original term. The lease was to  terminate "in the 
event an agreement cannot be reached as to the advanced rate of rental." 
I n  this connection, however, i t  was further provided, that the lessee was 
to have the "refusal of the above property for the three five-year periods 
a t  an amount not less than fifteen dollars per quarter, nor more than any 
other born  fide renter is willing to pay at  that time " I n  the concluding 
paragraph, it is stipulated that the lease shall terminate upon failure, 
neglect or refusal on the part of the lessee "to pay quarterly rentals 
promptly when due." 

On 1 September, 1944, the lessee gave the plaintiffs written notice 
"that we plan to exercise our option for leasing the lots for another 
$year period beginning January 1, 1945." 

Thereafter, on 26 December, 1944, the plaintiffs notified the defend- 
ant by letter "that unless you meet with me, or otherwise arrange another 
lease agreement, I will repossess the lots on January lst, 1945, or shortly 
thereafter, and claim damages and expenses." 

On 23 October, 1945, plaintiff instituted this summary proceeding in 
ejectment before a justice of the peace for nonpayment of rentals as 
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specified in the lease and demanded $150.00 "for rent of the premises 
from 1st day of January, 1945, to present." 

From judgment for plaintiffs, the lessees appealed to the Superior 
Court where the matter was heard de novo at the February Term, 1947, 
and again resulted in a verdict and judgment for plaintiffs, the jury 
assessing the damages at $280.00. 

From judgment on the verdict for plaintiffs, the defendants appeal, 
assigning errors. 

Paul  J .  S t o r y  for plaintiffs, appellees. 
R. H.  McNei l l  for defendants,  appellants. 

STACY, C. J. I t  seems that on the hearing in the Superior Court, the 
plaintiffs asserted that the lease was terminated in July, 1944, because 
the quarterly rental of $15.00 was not paid in advance at  that time. The 
defendants, on the other hand, claimed there was no forfeiture of the 
lease as the rent was tendered within the first thirty days of the quarter. 
The lessee's contention that the rent was payable a t  any time during the 
quarter, seems to accord with the terms of the lease, and also with the 
ante  l i t em m o t a m  practical interpretation of the parties. Jones v. Real ty  
Co., 226 N .  C., 303, 37 S. E. (2d), 906; Cole v. Fibre Co., 200 N .  C., 
484, 157 S. E., 857. The rent was to begin on 1 January, 1940, and 
became due "the first quarter due April lst, 1940, and quarterly there- 
after." 

Moreover, as we understand the record, the plaintiffs herein-proceed- 
ing instituted 23 October, 1945-seek to dispossess their tenant and to 
recover rent "from 1st day of January, 1945, to present." This would 
seem to be a waiver of any alleged breach in July, 1944, six months 
earlier, if not already waived by plaintiff's letter of 26 December, 1944, 
in which it was stated "that unless you meet with me, or otherwise 
arrange another lease agreement, I will repossess the lots on January 1, 
1945, or shortly thereafter." 

At any rate, so far as we are able to discover, the record appears barren 
of any evidence to support the claim set out in the complaint. A fatal 
variance between allegation and proof suggests a nonsuit, as it amounts 
to a total failure of proof on the declaration or the cause alleged. 
Whichard  v. L i p e ,  221 N. C., 53, 19 S. E. (2d), 14, and cases cited. I t  
is so ordered. 

Reversed. 
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L. C. FERRELL r. G. C. TVORTH1NC:TON. 

(Filed 29 October, 1947.) 

Arbitration and Award § 2: Reference 5a- 

Where the  parties by consent judgment stipulate that the amount of 
commissions due defendant should be determined by a referee and that 
the amount so found should be binding and conc1u:sive on the parties, the 
amount found by the referee in accordance with the agreement is conclu- 
sive, and the trial court properly declines to entertain exceptions to the 
referee's report. 

APPEAL by defendant from Burney, J., at September Term, 1947, of 
LEXOIR. 

Civil action for an accounting for collection of "charged off" accounts 
of partnership existing between plaintiff and defendant. See former 
appeal, 226 N. C., 609. 

At May Term, 1947, of Superior Court of Lenoir County a consent 
judgment was entered in which it is recited that all matters in contro- 
versy have been satisfactorily compromised and adjusted between the 
parties, upon the terms and conditions therein set forth, among others 
that defendant shall also receive commissions for co'llecting $36,490 from 
charged off accounts,-the amount of the commissions to be determined 
by a reference as therein provided, to wit: "That William Dunn, Sr., 
New Bern, North Carolina, is hereby named a Referee and is hereby 
authorized, empowered and directed to ascertain what is a reasonable 
commission to be allowed and paid . . . said amount to be determined 
by the Referee on a basis of what would be charged for collection of said 
amounts of money by reputable collection agencies operating in Lenoir 
and adjoining counties. Whatever amount may be found by said Referee 
to be due the defendant for making said collections as herein provided 
shall be conclusive and binding on the parties hereto." 

Thereafter, on 23 June, 1947, William Dunn, Referee, purporting to 
act in accordance with the agreement set forth in said consent judgment, 
reported to the court that defendant is entitled to receive as commissions 
for collecting the $36,490 the sum of $2,522.09. 

Defendant filed exceptions to the report. Plaintiff moved to strike out 
the exceptions for that, among other-things, the findings and award of 
the Referee are conclusive and binding upon the parties hereto. 

The court declined to entertain the exceptions to the report and ordered 
that same be disallowed and stricken from the record,-adjudging the 
report to be final and conclusive and binding upon the parties. 

Defendant appeals to Supreme Court and assigns error. 
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W. F r a n k  T a y l o r ,  M a t t  H.  Allen., and Geo. B. Greene for plaint i f f ,  
appellee. 

W h i t a k e r  & J e f r e s s ,  F. E. Wal lace ,  and  E. R. W o o t e n  for d e f e n d a n f ,  
appel lant .  

PER CURIAM. Will iam Dunn,  Sr., purport ing t o  act  i n  accordance 
wi th  the yardstick prescribed by  t h e  parties, h a s  determined the  amount  
of commissions due t o  defendant. The parties have agreed t h a t  whatever 
amount  found  by h i m  t o  be due shall be conclusive and  binding on them. 
T h e i r  agreement was made a judgment  of court record. S o  be i t !  

Affirmed. 

STATE v. CARL COFF'EP. 

(Filed 5 Kovember, 1947. ) 

1. Criminal Law 8 52a- 
Where the State relies upon circumstantial evidence, the facts or cir- 

cumstances adduced must be of such a nature and so connected or related 
as  to point unerringly to defendant's guilt and exclude any other reason- 
able hypothesis. 

Circumstantial evidence which tends only to show an opportunity to 
commit the crime charged is  insufficient to  be submitted to the jury. 

The introduction of testimony by the State of statements made by de- 
fendant does not preclude the State from showing that the facts are  
otherwise, but where the State offers no evidence tending to contradict the 
statements, the State presents such statements a s  worthy of belief. 

4. Homicide § 25--Circumstantial evidence held insufficient t o  show tha t  
defendant was t h e  perpetrator of t h e  homicide. 

The State's evidence tended to show that  deceased died of head wounds 
inflicted by a blunt instrument during the night while he was guarding a 
wagon load of whiskey. The only evidence that defendant was a t  the 
scene of the crime was testimony of a statement made by him to the effect 
that others were a t  the scene and that "they" shot not only defendant but 
also deceased. Testimony of other witnesses for the State tended to show 
the presence of others a t  the scene shortly before the homicide. The evi- 
dence disclosed that  defendant had been shot in the leg and that  he had 
blood on his trouser leg and on his sleeve. There was no evidence of 
record that  there were no gunshot wounds on the body of deceased.' De- 
fendant made contradictory statements as  to  the manner and circum- 
stances under which he was shot, his meeting with deceased and his activi- 
ties during the time in question. There was evidence that  a quantity 
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of the whiskey was missing the morning after the homicide. Held: The 
statement of defendant uncontradicted by other evidence for the State, 
placing him at the scene of the crime also tended to exculpate him, and 
taking all the evidence to be true it  does not exclude a reasonable hypothe- 
sis of defendant's innocence, and therefore defendant's motion to nonsuit 
is allowed in the Supreme Court upan appeal from conviction of murder 
in the second degree. G .  S., 15-173. 

5. Criminal Law 5%- 
While evidence of motive is not necessary to sustain conviction, motive 

o r  the absence of motive is a circumstance to be considered. 

SEAWELL, J., dissents. 

APPEAL by defendant from Olive, Special Judge, at  May Term, 1947, 
of CALDWELL. 

Criminal prosecution upon indictment charging that defendant, late 
of Caldwell County, on 22 April, 1947, with force and arms, at  and in 
the said county, feloniously, willfully, and of his malice aforethought, 
and with premeditation, did kill and murder one Thomas J. Oliver, con- 
trary to the form and the statute in such case made and provided, and 
against the peace and dignity of the State. 

Defendant entered plea of not guilty. 
Upon the calling of the case for trial, the Solicitor for the State an- 

nounced in open court that he would not ask for a verdict against the 
defendant of guilty of murder in the first degree, but would ask for a 
verdict of guilty of murder in the second degree, or manslaughter, as the 
facts and law may warrant. 

The evidence offered upon the trial by the State, as set out in the 
record on this appeal, tends to show this narrative of events and circum- 
stances a t  and about the date of, and in connection with the alleged 
homicide of Thomas J. Oliver, with which defendant Carl Coffey is 
charged : 

Thomas J. Oliver, called Tom Oliver, resided with his wife, a son, 
Tom, Jr., and two daughters, Ruth, an adult, and Marceline, of teen 
age, in a house located on the county line between Burke and Caldwell 
Counties, North Carolina, about 300 to 400 yards to the left of the high- 
way from Lenoir to Morganton, in a community thickly populated on 
both sides of the highway in  directions of both Lenoir and Morganton. 
The highway was much used, and traveled day and night by trucks and 
other vehicles. A private road ran from the highway at the county line 
to the Oliver house. There was also an old road from the highway which 
ran in the direction of the Oliver house, and around the field. Between 
the house and the highway there was a patch of woods,-a V-shaped 
piece of woodland. This house was about one-half mile from the house 
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in which defendant resided, and about the same distance from the home 
of Eldridge Cannon. Defendant's home was about one-fourth mile from 
the Cannon home, and on the same old road that  i t  is. Defendant had 
been buying milk from the Olivers, and would come to the Oliver house 
to pay for it. 

On  Monday night, 21 April, this year, Tom Oliver, with the assistance 
of his son Tom, J r . ,  transferred from his crib to a wagon "between 20 
and 25" pasteboard cartons of whiskey, and "moved wagon and all" down 
below the house, next to the steep bank, out i n  the edge of the woods, 
near the old road, and left the whiskey on the wagon. Tom, Jr . ,  testified : 
"Dad and I stayed with i t  Monday night . . . April 21st, the night 
before he was killed." Tom Oliver had his gun that  night. Tom, Jr.,  
left home to go  to his work a t  factory in ~ e n o i r  abou t  6 o'clock, and 
was not at home on the afternoon of April 22nd,-but "went home about 
11 :20." 

Tom Oliver was a t  his home, says his daughter Ruth,  until 2 o'clock 
that day when he picked UD the ax  and went down in the woods. About 
that  hour his wife, who was a t  home, saw him and defendant coming 
down through the woods. She says, "They walked t o  the wagon and 
stopped and were talking." They were "up there" about 4 o'clock when 
the younger daughter came home from school. Later, between 6 and 
6:30 o'clock, the two daughters went out there in the woods to get the 
ax and to  call their father to suDuer. At  that  time he and defendant 

L A 

were sitting on a log out in the woods, talking. The  older daughter 
testified: "I saw somebody talking with him above the wagon, but I 
didn't recognize the person. I t  was just a short distance above. I t  was 
more than one person. There was just one person with Father, a man." 
She also testified that  she knows defendant, and that  she saw a person 
around the house that  day, but was not close enough to recognize who i t  
was. When the daughters called him to come to supper, Tom Oliver said 
('OK." The younger daughter saw the Oliver shotgun out there under 
the wagon-"but the older one did not see it." Both of them saw cartons 
of whiskey out there. They got the ax off the wagon, and went back to 
their house. The  younger daughter also testified : "Daddy looked like 
he was drinking some, and Carl  Coffey, too"; and that  as she was going 
toward the house, quoting her, "I heard Daddy crying and I heard Carl 
Coffey laughing,-it sounded like. Daddy was crying. I do not know 
whether Carl  Coffey was laughing or what . . . I was out in the front 
yard and I could see them." Tom Oliver was "drinking some" when he 
came to supper, about 6 :30 o'clock,--about "dusky dark," in the language 
of his wife. H e  stayed 20 minutes to half an  hour and "went back out 
there . . . about 7:30 o'clock." That  was the last time his wife and 
daughters saw him, they testified. 
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The next morning, Wednesday, about 5 :30 o'clock, Tom Oliver, Jr., 
found his father below the wagon. He was in a dying condition, lying 
there with "his head beat up," and "kind of down hill," "bleeding and 
not conscious." Blood had run down on his face and off and puddled on 
the ground,-about two feet long and one foot wide, and had congealed,- 
"clotted and kind of dried around the edges." His body was stiff. He  
died in  the course of an hour or so, without regaining consciousness. 
There were four lacerations on his skull, (1) outside and above the left 
eye, (2) just above and behind the left ear, (3) along the crest of the 
left upper head, and (4) on top of the head, behind. His skull and lower 
jaw were fractured. I n  the opinion of medical expert these wounds u7ere 
inflicted by some "blunt typed instrumclnt," and the fracture of the skull 
caused his death. "His head had been cleaned up when I saw him," the 
doctor testified. The body was then at  a funeral home. 

At the time Tom Oliver was found on Wednesday morning the wagon 
was in the place it had been left Monday. His shotgun had been broken 
in two. The stock of i t  was on the ground about one and a half to two 
feet from his head, and the barrel, with trigger attached, was up in the 
leaves about four feet from the body, according to his son, Tom, Jr., and 
was down the hill below the wagon, on the old road about fifty feet from 
the body, according to Hallyburton, a neighbor, and the officers. There 
was an empty shell in the barrel. When Officer Duckworth picked it up 
with his handkerchief on the trigger, "it looked like blood on the barrel," 
he says. Duckworth also testified : "I took the gun lsarrel and stock with 
me. I put it in my car and carried it to Morga.nton," and he later 
turned i t  over to Officer Coble of Caldwell County, who says that then 
sticking to the gun hammer there was some "lint identical to the lint that 
was.on Mr. Oliver's light felt hat. The hat . . . had blood . . . on the 
side that was lying in the edge of the puddle of blood." (Both the stock 
and the gun barrel were offered in evidence). At the point where Tom 
Oliver was lying there was no evidence of scuffling, but down where the 
gun barrel was found, fifty feet away, "the leaves and stuff had been torn 
up like a scuffle had taken place." At the time and place there were 
cartons of whiskey of the same kind as those on the wagon Monday night. 
Some were stacked up on the wagon, or beside it, or above it, and covered 
up with "old quilts and things," and some were scattered around up in 
the woods. About eight cases were broken open, and scattered and uncov- 
ered in the woods. Some of it had fallen out in the leaves. The witness 
Hallyburton says i t  looked like there were 18 to 20 cases. The officers 
took possession of the whiskey-but "didn't count the cases." 

Defendant, according to testimony of Eldridge Cannon and his wife, 
came to the Cannon home "that night, April 22nd, between 8 :30 and 
9 o'clock." His  wife came ten or fifteen minutes before he did. H e  came 
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to the window and called Cannon "to come out there." He  said he mas 
shot and wanted Cannon to take him to a doctor. "He seemed to be 
pretty drunk. He  stumbled in the door and felI on the floor." He had 
a double-barrel shotgun, and set it down in the corner and stated that 
there were not any shells in it,-saying, "My wife hid the shells." His 
left pants' leg was bloody. Cannon asked him to pull up his pants' leg 
to see how bad he was shot, and he did so. "Blood was on his leg half 
way hetween his ankle and knee . . . and a hole about like a small shot 
or probably like a nail would make." He wanted Cannon "to go and 
get the doctor and get some liquor." "He said there was some liquor near 
the county line, and he wanted to get the Law and wanted the Law to 
clean up that liquor business. He  said he went down to X r .  Oliver's 
. . . that he met up with Mr. Oliver at  the mail box, and that Mr. Oliver 
wanted him to come out and talk to him, said he was guarding some 
liquor, and he said he went out there and talked to him a while, and that 
when he started to leave, somebody shot him . . . that after he walked 
about 30 steps from the wagon somebody shot him,"-saying "he didn't 
know who shot him." His wife asked him if it was Mr. Oliver who shot 
him, and he said no, he didn't think so. Upon Cannon declining to go 
and "get the Law," defendant said he would see if he could get some- 
body else, and got up and went out, but did not take his gun. After about 
five minutes he came back, and again wanted Cannon to take him to the 
doctor,-and to get the Law. After Cannon examined his leg. he fell 
down on the floor. He  said he had lost a lot of blood and was weak,-but 
he got up, and sat in a chair. Mrs. Cannon gave him some coffee, and 
after drinking several cups, he appeared to be more sober than before. 
"He got to talking," according to testimony of Cannon, "and said the 
same thing over and over until just before he left . . . said there were 
30 cases of whiskey down there at  first, and then later said there were 40, 
and about 11 o'clock, just before he left, he told us that X r .  Oliver was 
shot down there. He  said, 'You don't believe it. You don't believe that, 
do you?' My wife said he probably was, that it could be so, and he said, 
'Well, he is. They shot him. I stepped over his body,' and he said. 
'Mr. Oliver called to me and said "I am shot. I am dying," ' and he said, 
'You don't beliere that, do you?' . . . 'If you don't believe it, I will take 
you down there and show you; do you want to go?' I told him no, that 
I didn't want to get mixed up in it. He  did not tell me who 'they' were, 
he just said 'they.' H e  cursed . . . said 'Those G - 4 -  s.o.b.'s shot 
me.' He said he did not know who shot Mr. Oliver . . . He only told me 
who Mr. Oliver told him the liquor belonged to. He  told me that just 
before he left the second time. He  was cursing pretty big . . . I t  was 
about two hours from the time he came there when he told me that Mr. 
Oliver had been shot. H e  did not say a word about Mr. Oliver molesting 
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anybody . . . He said Mr. Oliver was dead . . . After he left I went 
to my Dad's . . . Carl Coffey never did say he had any difficulty or 
altercation with Oliver. He  seemed to be drinking pretty heavy. The 
place he showed me on his leg, blood had been flowing from it but not 
flowing at the time. Carl Coffey had some scratches on his forehead and 
one side of his nose. I do not remember that he sa:ld how they got there." 

Mrs. Eldridge Cannon gave similar testimony. She also stated that 
defendant said "Mr. Oliver was watching some whiskey"; that after 
defendant left their home the second time, he cam12 back in probably ten 
minutes and got his gun, which he had left, and asked her for his hat 
. . . "He only mentioned Clark's name other than Oliver's. H e  said it 

was Clark's liquor." 
When officeis arrested defendant about 8 o'clock on the morning the 

body of Tom Oliver was found, he told them that he had some liquor 
covered ur, over in the woods and when he went to get it "some s.0.b. shot 

u 

him, but that he did not know who it was . . . All he said was some 
s.0.b. shot him." Later, upon being asked to tell everything that oc- 
curred from the time he ate dinner the day before, until the time the 
officers came to his house, defendant said that in the middle of the after- 
noon of Tuesday, April 22nd, he left home and went to his mail box 
across the road; that he carried his small ax and was going to chop a 
few sticks of wood or brush or something; that seeing some cases of 
something stacked up out in the woods, he stepped out there about 15 or 
20 steps, where he could read the words "Schenley Whiskey"; that he 
was looking at  that, and about that time somebody fired a gun and shot 
him in  the leg and almost knocked him down and scared him; that the 
shot came down through the woods towards Oliver's home, or the other 
way; that he went home and his wife was not there, and he went up to 
Mr. Cannon's and told him that someone had shot him and wanted him 
to get the doctor and to get the Law-that if he would take him he would 
tell the officers and get them to come out there for the whiskey; but that 
Cannon did not take him; and he and his wife went up and spent the 
night at  home. Later defendant told the same officer that he had been 
working on his road, and two men came along and stopped and talked to 
him, and he worked until late, about 6 o'clock; that Oliver had been 
working some for him, plowing or something, a few days before, and he 
had not paid him, and he thought he would go out and pay Oliver, and 
went to the mail box and walked on out towardri Oliver's house, and 
when he got to the edge of the field, he saw Oliver's wagon out to the left, 
and did not see anybody out there but saw the whiskey or something out 
there and started that way and somebody shot him; that he did not see 
Oliver in the woods on Tuesday the 22nd,-did not see anybody; that it 
had been two or three days since he had seen Oliver,-said this a number 
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of times; and that  he went home and he and his wife spent the night 
a t  home. 

When arrested the officers testified : "Carl was drinking; he appeared 
to  be under the influence of whiskey, and in a very nervous condition," 
and "had the odor of whiskey on his breath,"-though he said he had not 
drunk any whiskey in about four months. The officers also testified that  
when asked how he got the skinned place on his head and face, defendant 
said "he didn't know," and said, "I have been shot too," and showed a 
place on his leg that  looked like i t  had been made by a No. 6 shot;  and 
that  later, defendant said that  he fell down, or ran into a tree when 
somebody shot him. 

The officers also testified that  defendant bad some blood on his pants 
where he was shot, down on that  leg, half way between his ankle and his 
knee, some also on the right leg, "about even with the leg up  in front," 
and a spot on the right sleeve between elbow and shoulder of the leather 
jacket he said he was wearing the day or night before. 

One of the officers testified that  later he searched the woods and all 
around for signs of shotgun shot in the timber, but did not find any. 

,Use there was evidence tending to show that  Tom Oliver was about 
50 or 60 years of age, and would weigh about 150 to 170 pounds, and 
that  defendant was 42 years of age, about six feet tall and would weigh 
200 or maybe 210 pounds. 

The State also offered, as a witness, a special agent of the State 
Bureau of Investigation, who testified, that  he "had a talk with Carl 
Coffey in the Sheriff's office last Friday." What  Coffey said is not 
shown. 

S t  the close of State's evidence, defendant reserved exception to the 
denial of his motion for judgment as of nonsuit. And thereupon defend- 
ant  rested his case, and renewed motion for judgment as of nonsuit-to 
the denial of which he excepts. 

Verdict: "Guilty of murder, second degree." 
Judgment:  Confinement in the State Prison a t  Raleigh for a term of 

not less than twenty (20) years nor more than twenty-five (25) years. 
Defendant appeals therefrom to the Supreme Court and assigns error. 

Attorney-General McMullan und Assistant Attorneys-General Brufon, 
Rhodes, and Moody for the State. 
Max Wilson and Mull & Yutton for defendanf, appellant. 

WINBORNE, J. Here the defendant stresses for error, in the main, and 
properly so, the refusal of the court below to grant  his motion for judg- 
ment of nonsuit. G. S., 15-173. 
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A careful consideration of the evidence in the record of case on appeal, 
narrated above, taken in the light most favorable to the State, leads to 
the conclusion as a matter of law that the evidence is insufficient to 
support a verdict of guilty on the charge against defendant as set out in 
the bill of indictment. There is no direct evidence to connect defendant 
with the commission of the crime. The evidence offered is circumstan- 
tial, conjectural and speculative. A11 that is shown may be true, and 
defendant be innocent of the crime. Hence, the motions of defendant 
for judgment of nonsuit should have been sustained. 

I n  passing upon the legal sufficiency of the evidence, it must be borne 
in mind that when the State relies upon circumstantial evidence for a 
conviction of a felony, as in this case, "the rule is that the facts estab- 
lished or advanced on the hearing must be of such a nature and so con- 
nected or related as to point unerringly to the defepdant's guilt and 
exclude any other reasonable hypothesis," Stacy, C. J., in S. v. Harvey, 
ante, 62, citing 8. v. Stiwinter, 211 N. C., 278, 189 S. E., 868; 8.  zl. 
Matthews, 66 N .  C., 106. The evidence in its entirety tends to show no 
more than that defendant had the opportunity to commit the crime. And 
evidence of opportunity standing alone will not jutitify a finding that the 
act was done by the defendant. I t  is only a circi~mstance to be consid- 
ered along with other evidence in the case. Stansbury on The North 
Carolina Law of Evidence, Sec. 84, 1). 157. S. z. Woodell, 211 h'. C., 
635, 191 S. E., 334. See also S. v. Jones, 215 N.  C., 660, 2 S. E. (Zd), 
867. 

The statement of defendant made to witness Cannon, and offered in 
evidence by the State, tends to put him at the scene of the crime, but it 
does more, i t  tends to exculpate him. While the State, by offering in 
evidenc'e a statement of defendant in a criminal action, is not precluded 
from showing that the facts were different, no such evidence tending to 
identify the defendant as the culprit was offered in the present case, and 
in this respect the State's case is made to rest entirely on the statement of 
the defendant, which the State presented as worthy of belief. S. v. Todd, 
222 N.  C., 346, 23 S. E. (2d), 47; see also S. v. Fulcher, 184 N. C., 663, 
113 S. E., 769; S. v. Cohoon, 206 N.  C., 388, 174 23. E., 91; S. v. Baker, 
222 N.  C., 428, 23 S. E. (2d), 340; S. 21. Boyd, 223 N .  C., 79, 25 S. E. 
(2d), 456; S. v. Watts, 224 N.  C., 771, 32 S. E .  (2d), 348. 

The statement made by defendant to Cannon, considered as worthy of 
belief, tends to show that others were there, and that '(they" shot not only 
defendant, but that they shot deceased. The evidence is clear that de- 
fendant was shot, and the record is devoid of evidence that there were no 
gunshot wounds on the body of deceased. The evidence of the doctor is 
confined to wounds on the head of deceased sufficient in his opinion to 
cause death. Moreover, there is other evidence from which it appears, or 
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may be inferred that others were at  the scene during the twenty-four 
hours preceding the finding of Oliver mortally wounded. According to 
his adult daughter, there mas a person around the house that day, but 
not close enough to be recognized by her. Indeed, as we read her testi- 
mony, she says that when she, with her sister, went to call their father 
to supper, there was "more than one person" out there, but just one man 
with him. Moreover, the statement of defendant, offered in evidence by 
the State, is that the large quantity of whiskey described in the evidence 
was not the property of Tom Oliver, but of one Clark. Such a large 
quantity of whiskey in a dry territory under the circumstances detailed, 
leads to the inference that it was there for sale. And the fact that there 
were 20 to 25 cases on the wagon Monday night, and 30 to 40 cases 
according to defendant's statement to Cannon, offered in evidence by the 
State, and only 18 to 20 there Wednesday morning, it may be inferred 
that there had been sales made of the difference, and, if sales were made, 
it may be inferred that they were made at that place. The fact that 
several cases were broken open leads to inference that sales were made 
in less than case lots. I f  there were sales, it may be inferred that the 
fact that whiskey was there mould have become known to others in the 
community and along the highway, and the difference in quantity may 
be accounted for even by hijacking. The fact that Oliver had his gun 
out there indicates he thought he might have occasion to use it. And 
from the fact that there was an empty shell in it Wednesday morning, it 
may be inferred that he had used it. 

Moreover, the blood spots seen on the legs of defendant's pants and on 
his leather coat sleeve are entirely accordant with his innocence. The 
State offered proof that defendant told Cannon that he was shot in the 
leg, and that Cannon had defendant pull up his pants' leg to show the 
wound, and that the leg had been bleeding. From this it may be inferred 
that defendant had previously pulled up his pants' leg to see and had 
seen the wound, and had gotten blood on his left hand, and had trans- 
mitted the blood from his left hand to his right sleeve,--in a perfectly 
natural way. 

Furthermore, the evidence offered fails to show any motive for defend- 
ant to have killed Oliver. While not necessary to be proven, motive or 
the absence of motive is a circumstance to be considered. Oliver and 
defendant were neighbors. Defendant for some time had bought milk 
from the Oli~ers ,  and had been to the house to pay for it, and was known 
to the Oliver family. Oliver had previously plowed for defendant. 
They were together in the afternoon, sitting in the woods, and drinking 
together. And, while the little girl says she heard her father crying, 
before he came to supper, and defendant laughing, it is strange that there 
is no evidence that he appeared to have been crying when he came to 
supper. 
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The contradictory statements made by defendant to the officers when 
and after he was arrested, may point a finger of suspicion at  him, but 
"The circumstances" here, as stated by Decin, J'., i11 5'. e. Penry, 220 
K. C., 248, 17 S. E. (2d),  4, "may have been such as to excite suspicion, 
but the evidence does not exclude the rational conclusion that some other 
person may have been the guilty party," citing S. v. Prime,  182 N .  C., 
788, 108 S. E., 330; 8. v. English, 214 N. C., 564, 199 S. E., 920; S. v. 
Shu, 218 N. C., 387, 11 S. E .  (2d),  155. See also S.  v. Goodson, 107 
X. C., 798, 12 S. E., 329. 

The defendant's motion for judgment of nonsuit will be sustained here, 
G. S., 15-173, and judgment below is 

Reversed. 

SEAWELL, J., dissenting: 1. Theoretically, at  least, a person convicted 
of crime through the instrumentality of circumstantial evidence does not 
escape punishment by showing in this Court that  the intensity of proof 
in his case was less in degree than that  required to convict beyond a 
reasonable doubt. I have the im~ress ion that in ihe main 01)inion there 
is a balancing of the evidence, pro and con, which involves the weight 
and the intensity of proof required to convict rather than the existence 
of evidence of guilt, which latter investigation should mark the limit of 
appellate review. A conclusion resting upon the theory that the circum- 
stantial evidence offered has not excluded every reasonable hypothesis of 
defendant's guilt and based upon a comparative analysis of the phases 
of the evidence which indicate guilt with other considerations more - 
favorable to innocence, necessarily challenges the degree of proof rather 
than a conclusion reached without any evidence at  all. 

I t  is well enough as an  aid to the jury in its dealing with circumstan- 
tial evidence. to instruct them that  in order to convict of crime the 
evidence must exclude every reasonable hypothesis of defendant's guilt. 
This is only a n  analytical converse of the rule that the evidence must be 
such as to convince the jury beyond a reasonable doubt of the defendant's 
guilt. I f  i t  means anything more, it ought to be stricken out of the 
books. But, under constitutional and statutory methods of trial, where 
there is evidence of guilt, the process of comparing, appraising, weighing, 
and deciding whether conjecturable theories of the defendant's innocence 
have been excluded is properly that  of the jury. The Court has no right 
to thrust itself into the penetralia of the jury's mental processes,-either 
a t  the trial or upon review,-and substitute its own thinking for that of 
the jury, because of any supposed difference between circumstantial evi- 
dence and direct testimony. The true test is whether, upon the consid- 
eration of the whole evidence, there is reasonable doubt of defendant's 
guil t ;  and where there is evidence of guilt, I reneat, this is a matter for 
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the jury, whether it is reached through the instrumentality of circum- 
stantial evidence or the equallv fallible means of so-called direct evidence 
or testimony. 

Frankly, I think the Court, in its analysis and comparison of the 
several phases of the eridence in the instant case, and in the conclusion 
reached, has departed from traditional standards. And I respectfully 
suggest,-if the matter is indeed our rwponsihility a t  all,-that the 
reasonable hypotheses of innocence advanced by the Court as not having 
been excluded in the instant case appear to me to be clehors the eridence, 
unsubstantial, speculative. 

Especially is this true of the suggestion that Oliver might have been 
the victim of "hijackers," the mysterious "they" who murdered t o  rob, 
but forgot to take. 

For  the statement in the main oninion that  the evidence does no more 
than raise a suspicion of defendant's guilt, there is, of course, no answer 
except to challenge that  appraiqal, and direct attention to the rules which 
have been, as I think inadvertently, but nevertheless mistakenly, applied 
to its consideration. I am wre,  however, that  the cited cases, while they 
supply the formula, do not by any factual similarity support its applica- 
tion to the instant case. 

2. There is in this record strong and compelling evidence of the 
defendant's guilt, which fully justified his conviction by the jury, unless 
it is made unavailable by the rule advanced in the main opinion : "While 
the State by offering in evidence a statement of the defendant in a crim- 
inal action is not precluded from showing that  the facts are different, 
nevertheless it presents the statement as worthy of belief." Cited in 
support of this statement are, 8. a. Fulcker, 184 N. C., 663, 113 S. E., 
769; S. 2.. Cohoon, 206 N. C., 388, 174 S. E., 91;  8. 1,. Todd,  222 N. C., 
346, 23 S. E. (2d),  47;  8. 2.. Bnker, 222 N. C., 428, 23 S. E. (2d) ,  340; 
8. 1 . .  Boyd. 223 X. C., 79, 25 S. E. (2il), 456; 8. 1 . .  W a f t s ,  224 N. C., 
771, 32 S. E. (2d) ,  348. 

I n  stating the rule i t  is pointed out that while in this case ('the admis- 
sions in the statement of the defendant put the accused a t  the scene of 
the crime," it tends to exculpate h im;  and the conclusion drawn is that 
the State, having introduced it, presents such matter as worthy of belief 
and is bound by it. 

So stated, it is simply a case-hardened extension of the rule that  the 
State may not "impeach" its own ~ ~ i t n e s s  but may show the facts to be 
otherwise than stated. As applied to declarations of the defendant intro- 
duced through the State's witnesses for the purpose of incrimination, i t  
practically puts the defendant on the stand as a witness for the State, 
with all the privileges with respect to endorsement on the part  of the 
prosecution that  such a witness might have, without even the traditional 
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right of the jury to scrutinize it in the light of the declarant's interest 
and reject such part of it as may be unworthy of belief. 

The State must choose one or the other of the horns of the dilemma. 
either to let the incriminating declaration alone or to be bound by the 
secalled exculpatory additions, although they may to reasonable minds 
appear to be a complete self-serving fabulation. 

The prevailing rule and the only one which wi'll serve the purpose of 
trial, which is to extract the truth from contradictory evidence, is that 
when the declarations of the defendant are introduced at all he is entitled 
to have them introduced in their entirety. Where the proffered state- 
ment is both integral and documentary as it was in 8. v. Cohoon, infra, 
this presents no problem; where it is oral the defendant may resort to 
cross-examination, or introduce inde~endent evidence. But while the 
defendant is entitled to have the entire statement. presented in the evi- 
dence, and when this is done it must be considered in its entirety, never- 
theless it is left with the jury to accept such parts of it as they &ay deem 
worthy of credence and reject such parts as they consider unworthy of 
belief. Chamberlayne, Trial Evidence (Tompkins), pp. 471, 478. 
Even when the declaration is in written form, ','the jury may follow 
certain portions and disregard the balance." A full discussion of this 
subject may be found in Wigmore on Evidence, in Section 2100, reaching 
the same conclusion. 

Analyzing the cases cited in the main opinion as authority for the 
rule as expressed therein, S. v. Fulcher, supra, has nothing in particular 
to do with the point in consideration. I t  deals with the evidence intro- 
duced by defendant himself and its significance om demurrer. I n  S. v. 
Cohoon, supra, the State relied solely upon the documentary statement 
or affidavit of the defendant and there was nothing whatever in that 
statement that indicated guilt. The same is true of S. v. Todd, supra; 
S.  v. Baker, supra; 8. v. Boyd, supra; and S. v. Watts, supra. The 
supposed exculpatory statements in all these cases might have been 
stricken out altogether and the State would still have failed to make out 
its case. 

The evidence ought to go to the jury and be considered by them as 
objectively as possible without being weighted before i t  is weighed by 
the irrelevant circumstance of its presentation. I f  i t  means anything 
else, the ball should be carried back to the point where the Court stepped 
outside the bounds. 

However this may be, the rule as advanced, however restrictive in its 
requirements, even if too well established to be dislodged, can have no 
reasonable application to the facts of this case. 'The declarations here 
are not one,-but several; not made to one witness, but to a number of 
them; evasive, contradictory, incredible; and considered together the 
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statements made by the defendant, assumed in the main opinion to be 
exculpatory, are, if possible, more damning than the admissions from 
which they are supposed to relieve him. And we have to consider not 
only these statements but the manner and order of the revelations they 
contain and the conduct of the defendant immediately following the 
tragedy, which is a matter of independent evidence. Amongst his state- 
ments made to different witnesses are the following: That  he had not 
seen Oliver that  night or for several days, although he had stated that  
he was at the scene of the killing, heard Oliver's dying statement and 
stepped over his dead body; that he had started to Oliver's house to pay 
for milk;  again, that  he owed Oliver some money for work done for him 
and went over there to pay him for i t ;  and again, that  he had decided 
to cut some wood and went over to the woods ; that he had discovered the 
presence of cartons of liquor in the woods but in leaving was shot by the 
mysterious "they." 

The main indictment of guilt 1 find in the evidence is that he came 
from the scene of a bloody murder, with blood on his garments and first- 
hand information of the murder, an  exclusire secret with which he was 
loath to part. 

"As I was walking all alane 
I heard twa corbies making a mane; 
The tane unto the t'other say, 

'Where sall we gang and dine to-day ?' 

" ' In behint yon auld fail dyke. 
I wot there lies a new-slain Knight;  
And naebody kens that  he lies there, 
But  his hawk, his hound, and lady fair.' " 

T l ~ a  Corbies; Palgrave's Collection, 
"Golden Treasury." 

3 person who has first-hand knowledge of the murder of a neighbor 
and is guiltless himself does not impart the information in the evasive 
and reluctant manner carefully chosen by the defendant. 

The defendant was near enough Oliver to have witnessed the furious 
thudding assault that  smashed his skull and the bones of his face; broke 
off the stock of the gun and left fibres of his felt hat upon the hammer 
and blood upon the barrel; and knew the manner of his death, yet he 
stepped over his dead body and declared that Oliver had been shot. Ap- 
parently he used every device that  he could think of to induce somebody 
to go up to the scene of the killing and discover the body without impli- 
cating himself as the murderer. H e  wanted somebody to go up there to 
get liquor from a cache. H e  wanted somebody to go after the law 
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because there was blockading going on; and failing in  this and after over 
two hours expended in efforts of this kind, he hesitatingly inquired of the 
witnesses whether they mould believe him if he would say that  Oliver 
was lying up there dead in the woods. 

The witnesses testified that Coffey exposed his leg to show them a 
puncture in  i t  that  might have been made by a s~na l l  shot o r  a nail. H e  
called loudly for a doctor and on two occasions widely separated as to 
time and in the presence of prospective witnesses, collapsed, stating that  
it was because of loss of blood from this puncture, but quickly recovered. 
Impressive, indeed, but a clinical marvel. And here I might say that  
there was no evidence that  the overflow of such quantity of the vital fluid 
had run down into his shoe. 

I have gone into the evidence thus far  in order to point out the charac- 
ter of the evidence deemed exculpatory, and to pose the question: What 
part of it is the jury bound to believe under the rule as stated in  the main 
opinion? T o  believe it all is a mental, moral, and physical impossi- 
bility; and to ask the jury to do so does not invite credence, but assumes 
credulity. 

I might conclude by saying that  so f a r  as the evidence of guilt is 
concerned it does not make any difference how many persons were present 
in the woods prior to the time of the killing or whether whiskey was 
sold there by the carton or the bottle during the 24 hours preceding the 
murder. The defendant himself is fixed a t  the spot by his own admis- 
sions at  the time of the killing, and by independent evidence shortly pre- 
ceding it. I t  is perfectly true that  opportunity to commit a crime is not 
alone sufficient to convict the accused; but no matter whether a motive 
may or may not be shown, his presence a t  the scene of the murder with 
nothing more definite as to the presence of others, ,together with his subse- 
quent conduct and contradictory and evasive statements with regard to 
vital facts, have uniformly heretofore been regarded as sufficient. 

My vote is to sustain the conviction. 

H. A. McKISKON v. HOWARD MOTOR LIXES ET AL. 

and 
ROBERT H. McKINNOX v. HOWARD MOTOR LISES ET AL. 

(Filed 6 Sovember, 1947.) 

1. Automobiles § 18h (3)-Plaintiff's evidence held to disclose contribu- 
tory negligence as matter of law in hitting unlighted truck on highway. 

Plaintiff's evidence tended to show that defendant's trailer-truck, about 
the color of the parernent with floor 3 to 31h feet above the surface of 
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the road, was traveling on its right side of the road without rear lights, 
G. S.. 20-129, when it had engine trouble, and  that plaintiff's car, traveling 
in  the same direction, hit the back of the slowly moving or stalled trailer- 
truck -4th such force as to demolish plaintiff's car and push the heavy 
truck some 3 feet up the slight illcline. Plaintiff testified that he was 
completely blinded by the lights of vehicles approaching from the opposite 
direction and that he drove in the "blinded area" for 3 or 4 seconds at a 
speed of 35 miles an hour and for a distance of 100 feet before the colli- 
sion. The drivers of the rehicles traveling in the opposite direction drove 
completely off the hard surface to their right as they passed the stalled 
truck in order that plaintiff might have room to pass the truck on its left. 
Held: Plaintiff's evidence discloses contributory negligence barring recov- 
ery as a matter of Iaw. 

2. Negligence 5 11- 
It is not necessary that contributory negligence be the sole proximate 

cause of the injury to bar recovery, it being sufficient if it is the prosi- 
mate cause or one of the proximate causes. 

SEAWELL, J., dissel~ts. 

APPEAL by defendants from Hamilton, Special Judge, a t  April Term, 
1947, of MONTGOMERY. 

Ciri l  actions by H. A. McKinnon and Robert H. McEinnon, father 
and son, for  damages to the father's automobile and for personal injuries 
to the son when the father's car, driven a t  the time by the son on High- 
way No. 27 in Xontgomery County, r an  into the rear of a truck and 
trailer owned by Howard Xotor Lines, Inc., and operated a t  the time by 
an  employee, Robert Lee McFadden, i t  being alleged that  the damages 
in both instances were caused by the negligence or default of the defend- 
ants. -1s both actions arise out of the same circumstances and rest upon 
the same evidence, by consent, they were consolidated and tried as one 
case. 

Leaving home about dark on the evening of 9 October, 1945, Robert 
McKinnon, with the knowledge and consent of his father, drove the 
latter's 1942 model two-door Ford Sedan from Biscoe to Troy, where 
Miss Jean  Nance joined him, and they then started on their way to 
Mt. Gilead, traveling over Highway No. 27, when the accident under 
investigation occurred. I n  front of them, and proceeding in the same 
direction, mas the combination truck and trailer of the corporate defend- 
ant, in control of its agent and employee, Robert McFadden. When 
about a mile and one-half out from Troy, some difficulty developed in  
the gas feed line of defendant's tractor, necessitating a stop and a switch 
to  an auxiliary gas tank. Jus t  as the tractor was being brought to a stop, 
or came t o  a standstill, the McEinnon car ran  into the rear of the 
defendant's trailer, striking i t  with sufficient force t o  jam the plaintiff's 
car some three feet under the rear of the trailer and to  push both tractor 
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Now, viewing the situation as i t  appeared to the occupants of plain- 
tiff's car, Robert 11. McKinnon testified as fo1lo.w~: "We were driving 
along on Highway NO. 27 just outside of Troy where the road makes a 
slight dip and starts an upgrade. As we began up the grade, I saw 
approaching lights of the other cars. . . . I was blinded by the lights of 

and trailer, weighing approximately 13,000 pounds, a distance of three 
feet up the slight incline of the road. The plaintiff's car was practically 
demolished, and both occupants sustained serious and permanent injuries. 

The scene of the accident was on a straight r;tretch of road, with the 
paved portion approximately 22 feet wide. The defendant's equipment 
was on its right-hand side of the pavement. The witnesses are in dis- 
agreement as to whether the clearance lights and rear lights on the 
defendant's trailer were burning. One passing motorist said the head 
lights on the tractor were blinking, i.e., giving the truck driver's signal 
of distress. But the witness saw no running lights or rear lights on the 
stalled vehicle. The trailer was of stainless steel, marred by dust and 
dirt, which rendered it about the color of the pavement. The reflectors 
on the back were covered with dust, if there were any, and the floor of 
the trailer was elevated from 3 to  3 1 , ~  feet above the surface of the road. 

As the McKinnon car approached the defendant's truck from the rear, 
there were a t  least three vehicles-a truck followed by two automobiles-- 
traveling on the other side of the road and heladed in the direction of 
Troy. The head lights on these machines were lighted. The difficulty 
of driving under these conditions appears to have been heightened by the 
forward truck slowing down, driving off the hard surface, and coming 
to a stop about 100 yards or 400 feet, after passing the stalled truck. 
(Whether this was in response to the signals from the stalled truck is not 
stated.) However, the head lights on the stalled truck and the rear 
lights on the other truck, together with the approaching lights on the 
McKinnon car, presented a situation which caused the drivers of the two 
cars following the truck traveling in the direction of Troy, to drive 
entirely off the hard surface as they passed the stalled truck in order that 
the McKinnon car might have the entire hard surface in passing the 
defendant's truck on its left. 

W. C .  Bagwell, who was on the truck going in the direction of Troy, 
estimated the speed of the McEinnon car a t  65 to 75  miles per hour as 
i t  passed the truck on which he was riding. Larry Wall, the driver of 
the car just back of this truck, said the McEinnon car was traveling at  
a normal speed-not less than 30 nor more than 40 miles an hour. Both 
witnesses, however, thought the McKinnon car was headed for trouble. 
Wall says: "The Ford car passed me before it struck and was wrecked. 
. . . I turned around and watched the impact. Unfortunately, I saw 
what I was looking for." 
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the cars meeting me. . . . I was blinded up until the time the collision 
happened. I never did see any other object except the approaching head- 
lights. I was so blinded for two or three seconds. I was blinded from 
the time I first met the lights until the accident. I was keeping a lookout 
in front of me. I was trying to drive carefully. I was unable to see 
anything in front of me after I met the cars and had not seen the truck 
before I met the cars. . . . I was trying to peer through the blind spots- 
the spots that were brought to my eyes by meeting those lights-and I 
was unable to see anything immediately in front of me. . . . I'd say 
around 100 feet, I was completely blinded. I had not seen anything in 
front of me before I was blinded. . . . Shortly after I was blinded there 
was a crash. . . . I had taken my foot off the accelerator at the time I 
was blinded. . . . I t  was several seconds before the crash. . . . Up until 
two seconds before the crash I had my foot on the accelerator. . . . . I 
don't believe I ever put my brakes on. . . . AIy lights did not pick up 
the truck. I didn't see it. . . . I possibly was going between 31 and 39 
miles an hour. . . . I know that my car hit whatever it was in the road 
with such force as to completely demolish the car I was driving. . . . 
I do not know whether I was driving on the right or left for the time I 
was blinded. . . . I know I was on the right-hand side of the road. I 
could see the right-hand edge of the road. I ran straight ahead and 
whatever hit me was on the right-hand side of the road. If it had been 
a man there, I would not have seen him. . . . I didn't stop while I was 
blinded. I couldn't see to proceed. . . . I never did get out of the glare 
of the lights. . . . I was blinded from the time I entered (the glare of 
the lights) until the crash. . . . I couldn't say whether any car passed 
me before I had the crash or whether I passed any of the cars with a 
light before I had the crash. I don't remember   as sing any. I know I 
was in a blinded area." 

Miss Jean Nance testified that she was in the McEinnon car. "It 
was being operated around 35 miles an hour. . . . I saw several lights, 
one or more cars. . . . The cars were coming towards us. . . . The 
blinding lights were on the left-hand side of the road. The best I could 
see, there was nothing on our side of the road; nothing to obstruct the 
vision. . . . There were no lights on our side of the road." 

Both complaints allege ( I )  unlawful parking (G. S., 20-134), and 
(2 )  absence of required lights (G. S., 20-129) while defendant's equip- 
ment was in operation on the highway. The court being of opinion that 
no violation of the parking statute had been shown, submitted the case 
to the jury on the second allegation of negligence only, plus the allega- 
tions of contributory negligence on the part of the driver of the McKin- 
non car. 
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From verdict and judgment in favor of both plaintiffs (the jury 
assessing the damage to the car at $1,131.72 and the extent of the per- 
sonal injuiies at  $7,500), the defendants appeal, assigning errors. 

Currie & Garris and Spence & Boyette for plaintiffs, appellees. 
Ehringhaus & Ehringhaus for defendants, appellants. 

STACY, C. J. The question for decision is whether the plaintiffs' case 
is uprooted by the contributory negligence of the driver of the XcKinnon 
car as shown by his own testimony and the undisputed facts appearing 
of record. h careful perusal of the evidence impels an affirmative answer. 

There is ample evidence tending to show negligence on the part of the 
defendants in operating their equipment on the highway in the nighttime 
without rear lamps as required by G.  S., 20-129. There is also evidence 
of contributory negligence on the part of the driver of plaintiff's car 
which bars recovery. Sibbitt v. Transit Co., 24'0 N .  C., 702, 18 S. E. 
(2d),  203; Pike v. Seymour, 222 N .  C., 42, 21 S. E. (2d), 884; Peoples 
c. Fulk, 220 PIT. C., 635, 18 S. E. (2d), 147; Atkins v. Transportation 
Co., 224 K. C., 688, 32 S. E. (2d), 209. 

Conceding the negligence of the defendants in failing to display rear 
lights on their slowly moving or stalled truck, nevertheless the contribu- 
tory negligence of Robert H. McKinnon is manifest from his own testi- 
mony and the physical facts appearing of record. He  says that he ran 
in a "blinded area" for two or three seconds, at  a speed of 35 miles an 
hour and for a distance of 100 feet-other witnesses put it at 100 yards 
or 400 feet-when he was completely blinded and could see nothing in 
front of him except the right-hand edge of the road. Both his vision 
and his prevision seem to have failed him at one and the same time. 
Such is the stuff of which wrecks are made. The conclusion seems 
inescapable that the driver of the McKinnon car omitted to exercise 
reasonable care for his own and his companion's safety, which perforce 
contributed to the catastrophe. This defeats recovery in the instant 
action. Austin o. Overton, 222 N .  C., 89, 21 S. E. (2d),  887; Powers 
v. Sternberg, 213 N .  C., 41, 195 S. E., 88; Caulder v. Gresham, 224 
N.  C., 403, 30 S. E. (2d),  312. Young McKinncm's negligence need not 
have been the sole proximate cause of the injury to bar recovery, because 
( 6  contributory negligence" ex v i  termini signifies contribution rather than 

independent or sole cause. Absher v. Raleigh, 211 N .  C., 567, 190 S. E., 
897; Fulcher v. Lumber Co., 191 N .  C., 408, 132 S. E., 9. See S. v. 
Eldridge, 197 N .  C., 626, 150 S. E., 125. I t  is enough if the plaintiff's 
negligence contribute to the injury as a proximate cause, or one of them. 
Tarrant v. Bottling Co., 221 N.  C., 390, 20 S. E.  (2d), 565; Godwin v. 
R. R., 220 N. C., 281, 17 S. E. (2d), 137; Beck v. Hooks, 218 N.  C., 105, 
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1 0  S. E. ( 2 d ) ,  608;  W r i g h t  a. Grocery Co., 210 K. C., 462, 187  S. E., 
564. T h e  plaintiff m a y  not recover, i n  a n  action like the  present, when 
his negligence concurs wi th  the negligence of the defendant i n  proxi- 
mately producing the result. Davis v. J e f r r y s ,  197 N .  C., 712, 150 S. E., 
488;  Construction Co. v. R. R., 184 N. C., 179 ,113  S. E., 672. 

T h e  cases cited by plaintiffs, IIobbs I> .  Drezcer, 226 N .  C., 146, 37 S. E. 
(2d) ,  121  ; Curnrnins v. Fruit Co., 225 K. Cj., 625, 36 S. E. ( 2 d ) ,  11, a r e  
distinguishable by  reason of factual  differences. 

T h e  correctness of the  rul ing i n  withdrawing the allegation of unlawful  
park ing  is not  presented f o r  review. T h e  plaintiffs won below and  they 
a r e  not appealing. 

T h e  motion f o r  judgment of nonsuit should have been allowed. Elder 
v. R. R., 1 9 4  N. C., 617, 140 S. E., 298. 

Reversed. 

SEAWELL, J., dissents. 

STATE r. CREED STILES. 

( Filed 5 Sovember, 1947. ) 
1. Bastards 5 1- 

In a prosecution under G. S., 49-2, the burden is on the State to show 
that defendant is the father of the illegitimate child and that defendant 
has intentionally neglected or refused to support such child. 

2. Bastards 5 6- 

Testimony of prosecutrix that defendant is the father of her illegitimate 
child, together mith evidence tending to show that defendant was apprised 
of her condition and advised of a request to provide for the child, and that 
defendant thereupon denied paternity and stated he would pay nothing, 
iu hcld  s~ifficient to overrnle defendniit's motion to nonsuit in a prosecu- 
tion under G. S., 49-2. 

3. Bastards 5 6 M - 
I11 a prosecution under G. S., 49-2, i t  is reversible error for the court to 

instruct the jury that  defendant is  charged mith bastardy or being the 
father of an illegitimate child. 

4. Bastards 55 1, + 
In a prosecution under G. S.. 4'3-2, an instrnction to the effect that the 

willful failure to provide medical expenses for the mother and to pay 
expenses incident to the birth of the child violates the statute, is error, 
since willful failure to provide payment for such items is not a criminal 
offense althongh the court may require provision therefor upon conviction. 
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5. Bastards § 1- 
The offense defined by G. S., 49-2, is not bastardy, but the willful neglect 

or refusal of a parent to support his or her illegitimate child, the mere 
begetting of the child not being denominated a crime. 

APPEAL by defendant from Alley, J., at August Term, 1947, of 
CHEROKEE. 

Criminal prosecution upon an indictment charging that defendant 
"did unlawfully ,and willfully fail, neglect, and refuse to support and 
adequately maintain his illegitimate child heretofore begotten upon the 
bods of" a certain named woman, etc. 

The evidence offered by the s ta te  in the trial court, in the light most 
favorable to the State, tends to show: That defendant is the father of 
the son of prosecutrix born 14 July, 1942; that when prosecutrix became 
pregnant she told her father and mother that defendant was the father 
of her child; that she requested her father "to get in touch with" defend- 
ant "and make some arrangements for him to help" her "and the child"; 
that her father went over and told Mr. Payne, with whom defendant "was 
staying," "what he was into and it would make it a little lighter on him 
if he would come and do something about it and keep it out of court," 
and asked Mr. Payne "to see defendant about it," and Mr. Payne did 
see defendant and told him about i t ;  that defendant said the child was 
not his, and he would not pay anything; that defendant was not re- 
quested to pay any definite amount; that prosecutrix has never talked 
with defendant since the baby was born, except one time. She says: 
"He was going up the road and I hollered and asked if he was going to 
support the child and I asked him what he was going to do and he did 
not even look toward the house when I tried ,to talk to him; he just 
walked away up the road, he and his father, and that is the only time 
I ever spoke to him"; that father of prosecuting witness took out a 
warrant for defendant a day or two after she told him; that when defend- 
ant knew he was going to be arrested, he left and went to Asheville; that 
defendant "has never done anything for the child, and has not paid any 
part of" prosecutrix' "hospital or doctor bill"; that defendant "has never 
contributed anything to the support of the child." 

The State offered the child in evidence as an Exhibit. 
Defendant, reserving exception to the denial of his motion for judg- 

ment as of nonsuit at  close of State's evidence, offered himself as a 
witness, and testified in substance: That he had never had any sexual 
relations with the prosecutrix; that she had never said anything to him 
about his being the father of her baby; that if she ever hollered to him 
as he was passing the house in  the road and said she wanted him to do 
something for the baby, he "never heard it"; that Mr. Payne told him 
that prosecutrix was pregnant and was going to swear the child to him 
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and he "could settle it now," or words to that effect; that he told Mr. 
Payne that "it was a damned lie and a black one," that he had '(never 
had any sexual intercourse with this girl" and "wouldn't give him a 
damned penny"; that this was the only time anybody ever said anything 
to him about the prosecutrix saying that he was the father of her child; 
that "Mr. Payne didn't mention any amount,"-just said he could settle 
i t ;  that he has not paid anything for the child's support; that he knew 
prosecutrix ('was laying the baby" on him from the time Mr. Payne told 
him; and that he has been called out in court, and had been arrested on 
capias, and had "made two or three bonds in this case." 

Defendant renewed motion for judgment as of nonsuit at close of all 
the evidence. Denied. Exception. 

Verdict : Guilty. 
Judgment: Imprisonment, and assigned to do labor under the super- 

vision of the State Highway and Public Works Commission,-sentence 
not to go into effect except upon motion of the Solicitor within given 
time "upon satisfactory proof that defendant has failed to pay into the 
office of the Clerk of the Superior Court" certain sums of money at cer- 
tain times for certain enumerated purposes, including reimbursement for 
hospital and medical bills at the time of the birth of the child. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Atforney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

F. 0. Christopher' and Edwards & Leatherwood for defendant, appel- 
lant. 

WIKBORKE, J. The questions of law involved on this appeal, as stated 
in brief for defendant, are ( 1 )  whether there is sufficient evidence to 
be submitted to the jury, and (2 )  whether there is error in the court's 
charge to the jury. 

As to the first question, we are of opinion and hold that the evidence 
is sufficient to take the case to the jury on the charge with which defend- 
ant stands indicted. The indictment is under the statute referred to as 
"An Act Concerning the Support of Children of Parents Not Married 
to Each Other," G. S., 49-1, which provides that "Any parent who will- 
fully neglects or who refuses to support and maintain his or her illegiti- 
mate child shall be guilty of a misdemeanor and subject to such penalties 
as are hereinafter provided," and that "a child within the meaning of 
this article shall be any person less than fourteen years of age and any 
person whom either parent might be required under the laws of North 
Carolina to  support and maintain as if such child were the legitimate 
child of such parent." G. S., 49-2. 
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Under this statute, this Court has held that  in order to convict defend- 
ant, the burden is on the State to  show not only that  he is the father of 
the child, and that he has refused or neglected to  support and maintain 
it, but  further that his refusal or neglect is willful, that  is, intentionally 
done, "without just cause, excuse or justification," after notice and 
request for support. 8. v. f layden,  224 N. C., 779, 32 S. E. (2d),  333, 
and cases cited. 

Applying the provisions of the statute, as interpreted by this Court, 
the evidence offered on the tr ial  below would seem to be sufficient for the 
consideration of the jury on the charge preferred against defendant. 

However, as to the second question, we are constrained to hold that  
there is prejudicial error in portions of the instructions given by the 
presiding judge to the jury,-the charge of the court. 

Among exceptions taken to the charge are these portions: (1) "Gentle- 
men of the jury, the defendant Creed Stiles is mdicted under a bill of 
indictment charging him with bastardy, of bt.ing the father of the 
illegitimate child of . . ., and the willful failure to provide support to 
care for his child, either before or after it was born." . . . ( 2 )  W o w ,  we 
have a statute which makes it a crime for a man i o have intercourse with 
a woman and become the father of an illegitimate child, but the Court 
has said that that in itself does not constitute a crime, but the statute 
on which the State is relying, there must be shown a willful failure to 
provide support and pay for the expenses necessarily incurred for the 
medical attention and hospital attention when the child was born. Now, 
the word (willful,' when used in a statute creating an offense, means 
the act is done purposely and deliberately in violation of the law; it 
means an act done without any lawful justification, reason or excuse, and 
the State contends here that  the defendant knew he was the father of the 
child, and that he admits not supporting the child and admits that  he has 
made no contribution to pay the medical expenses in connection with its 
birth, and has not paid anything in support of the child. That part  of 
the issue is admitted. The primary question is whether the defendant is 
the father of the child, and whether the defendant had intercourse with 
the prosecuting witness and as a result of tha t  the child was born, so I 
will submit two issues." . . . (3 )  "And I charge you that if you find 
from the evidence, beyond a reasonable doubt, that  on the occasion in 
question, the defendant had intercourse with the prosecuting witness, 
and that  as a result of that intercourse she gave birth to  this little child 
introduced in evidence, and if you further find from the evidence beyond 
a reasonable doubt that  the defendant willfully failed to provide medical 
attention and failed to provide any kind of support for this child, e i t k r  
before or after its birth, that  would constitute a vi~olation of that statute, 
and if you so find from the evidence, beyond a reasonable doubt, it would 
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be your  d u t y  to  render a verdict of gui l ty  against the  defendant as  
charged i n  the-bill of indictment." 

The  errors, i n  the  main ,  permeat ing these instructions a r e  these:  
( a )  T h e  charge against defendant is not baqtardg, or of being the fa ther  
of a n  illegitimate child. T h e  only prosecution contemplated under  the  
s tatute  is t h a t  grounded on the willful neglect o r  refusal of a n y  parent  
to  support  his o r  her  illegitimate child,-the mere begetting of the child 
not  being denominated a crime. S.  9. Dill, 224 N. C., 57,  29 S. E. ( 2 d ) ,  
145. See also S. c. I'yson, 208 K. C., 231, 180 S. E., 85. T h e  question 
of paterni ty is  incidental to the prosecution f o r  the  cr ime of nonsupport.  
8. e. Summedin, 224 N .  C., 178, 29 5. E. ( 2 d ) ,  462. 

( b )  T h e  fai lure  t o  provide f o r  the mother  and t o  pay expenses inci- 
dent  to the b i r th  of the child a r e  not cr iminal  offenses. These a re  matters  
t h e  court m a y  provide f o r  and require upon conviction. S. v. Summerlin, 
supra. 

As there mus t  be a retr ia l  f o r  errors  indicated, other errors  assigned 
m a y  not recur, and hence need not now be considered. 

N e w  trial.  

(Filed 5 Soremher, 1947.) 
1. Deeds 5 16d- 

In this action by grantors to enforce resale and reconveyance of the 
land pursuant to stipulation contained in the deed wll .  defendant grantee 
pleaded the statnte of frauds. G. S . .  22-2. Held: The deed was competent 
in  evictence as constituting the written contract between the parties, irre- 
spwtire of whetlier the statnte of frauds preclrrdes the remedy of specific 
performance. and the judgment of inrolnntary nonsuit suffered by plain- 
tiffs upon the exclusion of the deed from ericlence is rerersed. 

2. Deeds 5 16a: Mortgages § 1- 
A clan-e in the deed v-11ich provides for a rcconreyance on the condi- 

tions s t a t ~ d ,  nothing else appearing. worild seem to stamp the transaction 
a s  a conditional sale and not a mortgage. 

3. Deeds 5 16a- 
Grantee in a deed poll. containing covenants and stipulations pnrporting 

to bind him. beComes hound for their performance, though he does not 
execute the deed, since he who talieq the benefits of a contract must assume 
its b~rrdens, o r  else bear the conserlrlences attendant thereon. 

SEAWELL, J., conc~~rr ing  in result. 

~ P P E A L  by  plaintiffs f rom Warlick, J., at  J u n e  Tcrm, 1947, of 
WATAUGA. 
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Civil action by grantors to enforre resale and reconveyance of land 
pursuant to stipulation in deed poll. 

I t  is alleged that on 17 Narch,  1946, the plaintiffs conveyed to Emory 
Joines, then unmarried, a lot with buildings, situate in  the Town of 
Boone, by general warranty deed duly registered in Watauga County; 
and further, that on or about the same day, the grantee agreed to sell the 
property back to the plaintiffs, one year from date of deed, a t  plaintiffs' 
election, and this agreement was inserted in the deed, immediately follow- 
ing the description of the property, in words and figures as follows : 

"Provided that said party of the second part agrees to sell . . . said 
property back to said parties of the first part for the sum of $4,000 one 
year from date of this deed, provided said parties of the first part so 
desire." 

Plaintiffs further allege that on 15 February, 1946, the defendant was 
duly notified of plaintiffs' desire to repurchase the property in accordance 
with the agreement, and the repurchase price was tendered, which the 
defendants refused, and they still refuse to reconvey the premises as per 
stipulation in the deed. 

Wherefore, plaintiffs asks for specific qerformance and for such other 
and further relief as may be meet and proper. 

I t  is alleged in the answer that the purchase price of the property was 
$4,100; that  the stipulation concerning the resale for $4,000 was not in 
the deed when shown to defendant and approved by him, and was not 
discovered by him until after the deed had been registered. I t  is 
further alleged that this provision was fraudulently inserted in the deed 
by M. J. Williams, as he knew the defendant intended to improve the 
property; and in  resistance to  plaintiffs' demand for specific perform- 
ance, the defendants plead the statute of frauds. (2. s., 22-2. 

On the hearing, the plaintiffs were not allowed to offer the deed in 
evidence. because not signed by the party sought to be charged, or by 
any other person by him thereto lawfully authorized. Whereupon, the 
plaintiffs suffered an involuntary nonsuit and appealed. 

Louis H. Smith and James C. Farthing for plaintiffs, appellanfs. 
Trivette, Holshouser & Mitchell fo r  defendants, ~zppellees. 

STACY, C. J. I t  is alleged that  the deed in question constitutes the 
written contract between the parties. I t  was therefore competent for the 
plaintiffs to offer i t  in evidence as a part of their case. 

The clause in  the deed which provides for a reconveyance on the con- 
ditions stated, nothing else appearing, would seem to stamp the  trans- 
action as a conditional sale. Poindexter v. McCannon, 16  N. C., 373; 
King v. Kincey, 36 N. C., 187, 36 Am. Dec., 40;  Waters v. Crabtree, 
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105 K. C., 394, 11 S. E., 240; Gill& C. Martin,  17 N .  C., 470. "Gener- 
ally, a conveyance of land between parties who do not bear the relation 
of debtor and creditor, made upon a stipulation that  the grantor may 
repurchase, is a conditional sale and not a mortgage, . . ." 41 C. J., 326. 
See Ferguson v. Blanclzard, 220 N .  C., 1, 16  S. E. (2d),  414; O'Briant 
v. Ler,  212 N. C., 793,195 8. E., 1 5 ;  8. c., 214 N .  C., 723, 200 S. E., 865. 

I t  is very generally held for lam, here and elsewhere, that  a "grantee 
in a deed poll, containing covenants and stipulations purporting to  bind 
him, becomes bound for their performance, though he does not execute 
the deed." Herring v. Lumber Co., 163 N .  C., 481, 79 S. E., 876; Henry  
1.. IIeggie, 163 N .  C., 523, 79 S. E., 982; Bank v. Loughran, 122 N .  C., 
665, 30 S.  E., 1 7 ;  Long v. Swindell,  77 N .  C., 176; Finley v. Simpson, 
2 Zab. ( N .  J . ) ,  311, cited with approval in Maynard v. Moore, 76 N .  C., 
158. 

We are not now concerned with the exact form or extent of recovery, 
but whether the case as made survives the demurrer. One who would 
take the benefits of a contract must assume its burdens, or else bear the 
consequences attendant thereon. Oil Co. v. Baars, 224 N .  C., 612, 31 
S. E. (2d), 854; Ballard v. Boyette, 171 N .  C., 24, 86 S. E., 175; Burns 
zl. McGregor, 90 N .  C., 222. Suffice i t  for present purposes to say the 
deed should have been admitted in evidence, even if the plaintiffs be 
limited in their choice of remedies to an  annulment of the contract or a n  
assessment of damages. Oil C'o. v. Baars, .supra. I t  will be time enough, 
if then necessary, to consider the rights of the parties under the stipula- 
tion after the defendants' plea of non  est factum has been determined. 
I t s  effect under the ~ l e a d i n ~ s  may well await this determination. 

The judgment of nonsuit will be vacated and the cause remanded for 
further hearing. 

Reversed. 

SEAWELL. J.. concurring in result: I concur in the conclusion that , , - 
defendants' demurrer should have been overruled, but do not agree with 
the rationaIe of the opinion reaching that result. I n  the court below the 
deed or document uDon which the ~ la in t i f f  sued was made a Dart of the 
complaint ; and properly speaking, the judgment was rendered upon the 
pleadings, the court holding erroneously, I think, that  the contract on 
which the  lai in tiff sued was a contract for the sale of an  interest in land. 
unsigned by the party to be charged, and, therefore, in contravention of 
G. S., 22-2, the statute of frauds. The case was tried upon that theory 
in the court below and so argued here, and I am of the opinion that  the 
contending parties correctly divined the determinative issue in the case, 
 itched their battle upon the only line which the circumstances justified, 
and are entitled to a deliverance from this Comt  which might aid both 
them and the trial court in determining the controversy. 
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I do not think i t  amiss to say that my view of t.he document in contro- 
versy differs widely from that expressed in the main opinion, and the 
difference is such that  compels me, regretfully enough, to express my 
disagreement. Further discussion may or may not be afforded at  a later 
time, according to the course of events. 

GRESHAM PETROLEUM TRANSPORT,  I S C . ,  v' I iEYSTONE MUTUAL 
CASUALTY CO. 

(Filed 5 November, 1947.) 
1. Insurance § 9- 

An endorsement on a policy of insurance made by the local agent with- 
out the linowledge of the insurer and placed on the policy after the hap- 
pening of the event upon which liability is predicated, can be no part of 
the insurance contract and in no way binds insurer. 

2. Insurance § 4 3 -  
A policy describing a trailer covered by the contract by make and year 

but without serial number is a sufficient description to permit evidence 
aliunde that the trailer involved in the accident was the only one of that 
description owned and operated by insured a t  the time the policy was 
issued so as to identify the trailer as the one covered by the contract. 

DEFENDANT'S appeal from H u ~ r i s ,  J., a t  February Civil Term, 1947, 
of WAKE. 

The plaintiff brought this action to recover of the defendant on a 
policy of insurance issued by it to the plaintiff, covering, as plaintiff 
alleges, certain expenditures the latter was compelled to make in the 
defense of a civil action based upon negligence, in which an  insured tank 
trailer was involved. I t  is alleged that this particular tank trailer was 
insured by the defendant in such manner that the latter agreed to defend 
the plaintiff in any suit brought, based upon negligence or accident 
attributable to plaintiff i n  the use of said trailer, and to pay any recovery 
in the said suit. 

A frank statement by the parties to the action, sharply outlining the 
crux of the controversy, renders unnecessary a more tedious statement 
of detail. 

Briefly, the facts are these: 
The plaintiff was sued for negligence in causing a fire near the S i r  

Walter Hotel on 29 January,  1946, by leakage of oil from a tank trailer 
owned and operated by it, whereby i t  was permitted to run freely in the 
street or alley, to become ignited and thereby cause damage to the p r o p  
erty of the plaintiff in that  suit. 
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The plaintiff in this action notified the defendant of the institution of 
the action against i t  and called upon the defendant to defend the case in 
accordance with its contract. The defendant company declined to defend 
the action or to pay the expenses thereof, or any judgment recovered ill 
the action, and disclaimed any liability thereupon. The plaintiff (de- 
fendant in that  suit)  defended the action, paid items of cost and attor- 
ney's fees, and the judgment which was obtained against it  in said action, 
all in the amount of $722.10. 

I n  the instant case defendant does not dispute the expenditures of 
plaintiff or the liability of the defendant therefor, provided the policy 
sued upon covers the identical tank trailer in question; but i t  denies such 
coverage. This is the only point in controversy. 
d few days after the fire the owner of the tank trailer in question, 

described as a "1943 Butler tank trailer," procured from the local agent 
of the defendant a special endorsement, bearing the date of the original 
policy, in which the serial number of t h ~  particular trailer involved in 
the fire was definitely stated to be "43102630I(," which was in fact the 
serial number of the trailer in question. 

The contention of the defendant is that the defendant company had 
issued to the plaintiff a policy, under date of December 20, 1945, in 
which is described on the face of the policy a 1945 Federal tractor (not 
involved in the controversy) and a 1943 Butler tank trailer, and that 
there is no serial number listed on the policy v i t h  respect to this trailer; 
and further, that  there is in evidence a policy of the Massachusetts 
Bonding 8- Insurance Company, dated August 10, 1945, and expiring 
August 10, 1946 (now transferred to  defendant), the insured being S. D. 
Gresham, Sr., and there is listed in the vehicles covered in this policy a 
1944 Butler semi-trailer and tank, serial number 43101630K, being the 
same serial number as that  upon the plaintiff's trailer involved in the 
fire. I n  addition to this there is listed the 1943 trailer which plaintiff 
contended had been wrecked and was a total loss a t  the time the policy 
sued upon was issued. I n  fact the 1943 trailer which had been wrecked 
never, indeed, belonged to the plaintiff but was operated by Gresham 
before plaintiff took over the business, and that  the trailer involved in the 
fire was the only one owned by the plaintiff a t  the time defendant issued 
its policy thereupon. 

This particular situation, necessarily somewhat confused in its state- 
ment, amounts to this:  The plaintiff contended tha t  the policy of insur- 
ance covered the 1943 Butler tank trailer which was then in use and not 
the one formerly operated by it, and which had become a total wreck a t  
the time the policy was issued. The defendant makes these contentions. 
The first is that  i t  was impossible to say from the contract which of these 
trucks had been insured and that  the description in the original policy 
was insufficient to identify the trai ler;  and second, that  the special 
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endorsement giving the serial number of the truck involved in the fire is 
of no effect as a contract of insurance, both because i t  was made after 
the liability had already matured, and was made without the knowledge 
of the company. 

Upon the trial the plaintiff was permitted, over exception of the de- 
fendant, to introduce evidence as to the identity of the 1943 Butler tank 
trailer, consisting mainly of testimony that it was the only trailer of 
that description owned and operated by him at the time which might be 
made the subject of insurance at all. 

Also, the plaintiff was permitted, over objection of the defendant, to 
introduce certain parts of the complaint to which the answers introduced 
mere directed. 

At the conclusion of the evidence the defendant demurred thereto and 
moved for judgment as of nonsuit, which was declined and defendant 
excepted. 

Certain exceptions to the charge as given were itlso made, but it is not 
thought necessary to decision to treat them in detail. 

The case was submitted to the jury and resulted in a verdict for the 
plaintiff. From the ensuing judgment the defendant appealed, assigning 
errors. 

B u n n  & Arendel l  for plaint i f f ,  appellee. 
E h r i n g h a u s  B E h r i n g h a u s  for l iquidator  of dsfandant, appe l lan f .  

SEAWELL, J. Careful examination of the objections to the admission 
of evidence and the charge to the jury does not, in the opinion of the 
Court, disclose reversible error. The controversy narrows to two points: 
The effect of the "special endorsement" on the 01-iginal policy covering 
the "1943 Butler tank trailer" and giving the more particular description 
by serial number, made after the fire in which plaintiff's trailer was 
involved and upon which liability was predicated ; and, supposing that 
endorsement to be ineffective, whether the description "1943 Butler tank 
trailer'' in connection with the Reo trailer insureal also by plaintiff, is a 
sufficient description. 

As to the first question it seems clear that the special endorsement 
made after the liability on the policy, if any, had matured, or at least 
the negligence or accident upon which it was predicated had become a 
fait  accompli ,  can be no part of a contract of insurance, since such a con- 
tract is prospective in its nature, and, of course, if3 based upon actuarial 
experience; and, equally of course, our statute does not recognize any such 
departure from its standard form of policy. Considered as a stipulation 
affecting a past transaction, or a. compromise of n disputed liability, or 
an admission, i t  not only lacks supporting circumstances which would 
qualify it in any of these respects, but we doubt whether the local agent 
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might have authority to bind the company in that  way by such endorse- 
ment. 

We need not decide this, however, since we are convinced that the 
description in the original policy is sufficient to identify the trailer which 
the defendant insured in the policy sued upon, and that  evidence to 
explain the ambiguity pointed out by the defendant was properly ad- 
mitted. illontgomery v. Ring, 186 N. C., 403, 119 S. E., 561; Porter 
v. Construction Co., 195 N. C., 328, 142 S. E., 27. 

I n  the record we find 
N o  error. 

STATE v. IS011 DEBERRP. 

(Filed 5 November, 1947.) 
1. Assault 14b- 

Where the court charges the law on defendant's right of defense of 
himself or any member of his family against unprovoked assault, defend- 
ant cannot complain of a subsequent correct instruction, supported by the 
State's evidence, on the right of self-defense if it should be found by the 
jury that defendant provoked or willingly entered into the affray. 

2. Sane:  Criminal Law $j 81c (1 )- 
A charge that in order to return a verdict of guilty of assault with a 

deadly weapon, the jury must find beyond a reasonable doubt not only that 
defendant committed an assault with a deadly but also that he 
committed it under facts and circumstances in which he mas not entitled 
to defend himself, is favorable to defendant and his exception thereto 
cannot be sustained. 

APPEAL by defendant from Carr, J., at  June  Term, 1947, of WAKE. 
Criminal prosecution under bill of indictment which charges that  

defendant feloniously assaulted one John Wilson with a deadly weapon 
with intent to kill, inflicting serious injury not resulting in death. 

The prosecutor, John Wilson, his son Leroy and wife, his daughter 
and husband Isom DeBerry, the defendant, and another daughter and her 
husband all live in a settlement on the same farm. On 4 November 
1946 "The womenfolks got to fussing" a t  the home of Leroy Wilson. 
John Wilson was there. Defendant came and called his wife out and 
they went home. Defendant's wife called to Wilson, her father, and he 
went to see what she wanted. The evidence for the State tends to show 
that  as Wilson left defendant's home defendant shot him twice, where- 
upon Wilson fired back, hitting both defendant and his wife. The evi- 
dence for the defendant tends to show that  after Wilson got to defend- 
ant's house he and defendant "got to arguing," Wilson left, came back, 
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called defendant, and when defendant came to the door, shot him. De- 
fendant and his wife then ran around the corner of the house and Wilson, 
continuing to shoot, wounded both of them. 

There was a verdict of guilty of an  assault with a deadly weapon. 
The court pronounced judgment on the verdict and the defendant ap- 
pealed. 

Afforney-General McMullan and Assistant Attorneys-General Brufon, 
Rhodes, and Aloody for the State. 

E. D. Flowers for defendant appellant. 

BARXHILL, J. The defendant's exceptions are directed to alleged error 
in the charge of the court. Specifically he challenges the correctness of 
the charge on the defendant's right of self-defense. This is the only 
question presented. 

On defendant's plea of self-defense the court first fully and correctly 
charged the jury as to the right of defendant to defend himself or any 
member of his family against an unprovoked assault. I n  so doing i t  did 
not place the duty on the defendant, under any c:ircumstance, to Fetreat. 
To this charge there is no exception. - 

The court then correctly charged the law as lo defendant's right of 
self-defense if i t  should be found by the jury that  he provoked or will- 
ingly entered into an  affray in which deadly weapons were used. To this 
portion of the charge defendant excepts. The exception is without merit. 

The evidence for the State tends to show that  defendant provoked and 
willingly entered into a gun battle with Wilson. H e  pleaded self-defense. 
I t  was necessary, therefore, for the court to explain and apply the law 
of self-defense to this evidence as well as to that  .which was more favor- 
able to  the defendant. This i t  did in language heretofore approved by 
this Court. S. v. .iMedlin, 126 N.  C., 1127; S.  11. Garland, 138 K. C., 
675; 5. v. Kennedy, 169 N .  C., 326, 85 S. E., 42; B. v. Koutro, 210 N .  C., 
144, 185 S. E., 682; S. v. Miller, 221 N .  C., 356, 20 S. E. (2d),  674; 
4 A. J.. 149. 

The only other exception is directed to an  excei+pt from the charge in 
which the court required the jury, in order to return a verdict of guilty, 
to find beyond a reasonable doubt not only that  defendant committed an  
assault on Wilson with a deadly weapon but also that he "committed i t  
under facts and circumstances which indicate it .was not done while he 
was entitled to defend himself that  it was not done in his proper self- 
defense . . ." The error here, if any, was favorable to defendant and " ,  

gives him no cause to complain. 
A careful examination of the record leads to the conclusion that  de- 

fendant has had a fa i r  and impartial trial in which the court fully and 
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correctly explained and applied the law arising on evidence offered by the 
State on the one hand and by the defendant on the other. The  verdict 
and judgment must be sustained. 

N o  error. 

STATE v. JAMES W. FLISCHEM, JR., 
and 

STATE v. JAMES W. FLINCHEM, JR. 

(Filed 5 November, 1947.) 

1. Automobiles 5 30d- 
Testimony of witnesses to the effect that while defendant was uncon- 

scious from a blow on the head received in the collision they smelled the 
odor of alcohol on his breath, with testimony of the opinion of one of them 
from such observation that defendant was under the influence of some 
intoxicant, though witness would not undertake to say he had enough to 
intoxicate him whilr driving, i s  hcld no substantial evidence that defend- 
mit was under the influence of intoxicants as  defined by the sti~tntc. while 
d r i~ ing  prior to the accident, and defendant's motion to nonsuit ill a probe- 
cution under G .  S., 20-138, should have been allowed. 

2. Automobiles 3 29b- 
An instruction that if the jury is satisfied beyond a reasonable doubt 

that defendant is guilty of reckless driving to convict him, otherwise to 
acquit him, is insufficient in a prosecution under G. S., 20-140, to meet the 
requirements of G. S., 1-180, since it fails to explain the law or apply the 
law to the facts as the jury should find them to he. 

APPEAL by defendant from Clement, J., a t  August Term, 1947, of 
WILKES. 

The defendant was indicted in one case for operating a motor vehicle 
on the highway while under the influence of intoxicating liquor, and in 
the other for  reckless driving. The two cases were tried together. 

The  State's evidence tended to show that  on the night of 1 April, 1947, 
the defendant was driving his automobile on the highway from North 
Wilkesboro toward Elkin ;  and that  a collision occurred between his 
automobile and one being driven in  the opposite direction by the witness 
H. T. Davis. At  the point of collision the road was straight and the 
paved surface 2095 feet wide. As the cars approached both drivers 
dimmed their lights. I n  passing the defendant drove his automobile two 
feet over and beyond the center of the highway and struck or sideswiped 
Davis' automobile, damaging it, and the defendant himself was thrown 
out of his automobile and rendered unconscious by the impact, while his 
automobile rolled 170 feet further before coming to rest. Davis testified 
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that he himself was on his own side of the road, and that the defendant 
('was going at  a pretty good rate of speed.'' Davis further testified that 
he got out of his car, went to where the defendant lay unconscious, and 
that he smelled "a foreign odor coming from Flinchem-some kind of 
intoxicating drink," and that in his opinion he was under the influence 
of some intoxicant. Also, a nurse at  the hospital to which the defendant 
was immediately taken testified she smelled an odor from the mouth of 
the unconscious man which induced the opinion she expressed that he 
was under the influence of intoxicants, but she testified she would not 
undertake to say whether he had enough whiskey to intoxicate him when 
he was brought to the hospital, or how he was feeling when the collision 
occurred. H e  had a deep cut on the head and was bleeding and uncon- 
scious from the injury. T. G. Roberts, the highway patrolman who in- 
vestigated the collision, a State's witness, testified he saw the defendant 
in the hospital shortly after he was taken there, was near him, but did 
not smell "a sign of any intoxicating odor." 

The defendant testified that he had had nothing intoxicating to drink 
that day or for sometime prior; that he was driving on his own side 
of the road, and as Davis' car approached the light from i t  was flashed 
in his face, and the next thing he knew he was in the hospital. 

The jury rendered verdict of guilty in both cases, and from judgments 
imposing sentence in each case, defendant appealed. 

Attorney-General McMul lan  and Assistant Attorneys-General Bru ton ,  
Rhodes, and Moody  for the State .  

Tr ive t te ,  Holshouser & Mitchell for defendant, c~ppellant.  

No. 226 : OPERATING MOTOR VEHICLE WHILE UNDER INFLUENCE 
o r  INTOXICATING LIQUOR. 

DEVIN, J. A careful examination of the testimony offered by the 
State 'in support of the charge of driving an autonlobile while under the 
influence of intoxicating liquor, in violation of G. S., 20-138, leads us to 
the conclusion that it lacks sufficient probative value to warrant submis- 
sion to the jury, and that defendant's motion for judgment of nonsuit as 
to this charge should have been allowed. 

The testimony of two witnesses to the effect that from the detection of 
some ('foreign" odor of an intoxicant from the mouth of a man whom 
they had not seen before, and who had been knocked unconscious by a 
blow on the head, they were of opinion he was under the influence of 
intoxicating liquor, standing alone, was insufficient to constitute sub- 
stantial evidence that the man, previously, while driving an automobile 
on the highway, had been under the influence of intoxicants to the extent 
held necessary in S. v. Carroll, 226 N. C., 237, 37 S. E. (2d), 688, to 
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constitute violation of the statute. We note also that  another State's 
witness, with apparently equal opportunity, detected no  odor of intoxicant 
from the unconscious defendant. 

No. 227 : RECKLESS DRIVING. 

Upon the evidence offered pertaining to the charge of reckless driving 
of an  automobile, i n  violation of G. S., 20-140, we think defendant's 
motion for judgment of nonsuit was properly overruled. However, we 
think defendant's exception to the court's instructions to  the jury in  this 
case must be sustained, entitling the defendant to another trial. 

The court in charging the jury as to this case only read the statute and 
then instructed the jury, "If you are satisfied beyond a reasonable doubt 
that  defendant is guilty of reckless driving you mould convict him of 
t ha t ;  if not, you would acquit him of that." This charge fails to comply 
with the requirement of the statute, G. S., 1-180, that  the trial judge 
'(shall state in a plain and correct manner the evidence given in  the case 
and declare and explain the law arising thereon." N o  explanation of 
the law was attempted nor was any guide given the jury in the applica- 
tion of the law to  the facts as they should find them to be. 8. v. Pulford,  
124 N. C., 798, 32 S. E., 377; Wil l iams  v. Conch Co., 197 N .  C., 12, 
147 S. E., 435; McATeill v. McTei l l ,  223 N. C., 178, 25 S. E. (2d),  615. 

I n  No. 226 : Reversed. 
I n  No. 227 : New trial. 

STATE v. LANDRUM CARSOS. 

(Filed 5 November, 1947.) 

1. Husband and Wife 8 17- 
Separation by consent is not abandonment. 

a. S a m e  
The offense proscribed by G. S., 14-322, is the willful or wrongful scpa- 

ration of husband from his wife coupled with his willful failure to pro- 
vide adequate support for her according to his means and station in life, 
and wrongful discontinuance of cohabitation alone is not a criminal 
offense. 

3. Husband and Wife § 2% 

Testimony to the effect that defendant and prosecutrix separated and 
that he had ceased to provide for her support is insufficient to be sub- 
mitted to the jury in a prosecution for abandonment, since it fails to show 
an unjustifiable or wrongful desertion, or that the failure to support was 
willful. 
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4. Husband and Wife 19: Criminal Law § 12b-. 

Our courts hare no jurisdiction of a prosecntiou of a husband for willful 
abandonment of his wife without ~~roriding for her adequate support if 
the abandonment occurs outside the State. 

5. Husband and Wife § 17- 
G. S., 14-322, is penal in nature and mast be strictly construed. 

APPEAL by defendant from Alley, J., at July Term, 1947, of CLEVE- 
LAND. Reversed. 

Criminal prosecution under warrant charging that the defendant will- 
fully abandoned his wife without providing adequate support for her. 

Defendant and his wife lived in Korfolk, Va. They separated in 
March 1946, and defendant went to Shelby, N. C'. She went to Shelby 
28 June 1947 and on 5 July issued the warrant herein charging abandon- 
ment on 28 June 1947. 

There was a verdict of guilty. The court pronounced judgment on the 
verdict and defendant appealed. 

Attorney-General McMullan and Assisfant Attorneys-General Brufon, 
Rhodes, and Moody for the State. 

Horace Kennedy and G. C. Horn for defendant appellant. 

BARNHILL, J. The prosecutrix testified : "We were separated in 
Norfolk, Virginia. . . . We separated in Virginia in March of 1946. 
. . . I have never lived with my husband in North Carolina since we 
separated in Virginia. . . . My husband has not given me any support 
since December 23, 1946, when he gave me $50. I have been living in 
Shelby over a month and have seen my husband during that time but 
have not talked with him. He came to my mother's once on Saturday 
after I got back and asked me to go riding with him but he was intoxi- 
cated and I did not go. . . . He has been to see the children one time." 

This is the full extent of the testimony tending to establish the crime 
charged. It is wholly insufficient for that purpose. 

Abandonment is more than mere separation. It is desertion-an un- 
justifiable separation coupled with the discontinuance of the marital 
obligation to support. 8. v. Smith, 164 N. C., 475, 79 S. E., 979. 

Separation by consent is not abandonment. S.  v. Smith, supra; Witty 
v. Barham, 147 N.  C., 479. Nor is proof of a wrongful discontinuance 
of cohabitation alone sufficient. A husband is not compelled to live with 
his wife and his refusal to do so does not constitute a criminal offense so 
long as he provides adequate support. Hyder v. H'yder, 215 N. C., 239, 
1 S. E. (2d), 540. His act becomes criminal when and only when he, 
having willfully or wrongfully separated himself from his wife, inten- 
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tionally and without just cause or excuse, ceases to  provide adequate 
support for her according to  his means and station in life. 8. I>. Ilooker, 
186 N. C., 761, 120 S. E., 449. 

H i s  separation and failure to provide support must be willful. S. V .  

Smith, supra; S. v. Falkner, 182 S. C., 793, 108 S. E., 756; 5'. 7%. Yelver- 
fon, 196 hT. C., 64, 144 S. E., 534; and the burden is on the State to prove 
the intent or to show facts and circumstances from which the intent may 
be inferred by the jury. S. v. Falkner, supra. 

Here the evidence tends to show a separation by consent. Certainly 
i t  fails to indicate an  unjustifiable and wrongful desertion or abandon- 
ment by the defendant. Furthermore, this separation occurred in Vir- 
ginia. I f  i t  was in  fact an  abandonment then 8. c. Jones, 227 N .  C. ,  94, 
is controlling. 

On the other hand, if i t  is contended that  the abandonment occurred 
in  this State, then the record is devoid of evidence tending to show a 
demand for or a refusal to  support, or that  defendant is employed and 
able to  support, or other facts or circumstances tending to show that he 
intentionally, without just cause or excuse, f a i l d  or refused to discharge 
his obligation to support. S. c. Sneed, 197 X. C., 668, 150 S. E., 197. 

The statute is penal in nature and must be strictly construed. H!jder 
7.. IIyder, supra; S. v. Gardner, 219 N.  C., 331, 13 S. E. (2d),  529. 
When so construed and applied to  the evidence offered by the State in 
the light of former decisions of this Court, it  is apparent the State has 
failed to make out a case for the jury. The motion to dismiss should 
have been allowed. 

The judgment below is 
Reversed. 

STATE v. EI 'GENE EDWARDS A X )  R O T  L. J O H S S O S .  

(Filed 5 R'ovemher, 19-27'.) 

1. Criminal Law 5 42c- 

The limits of lefiitimate cross-examination are largely within the discre- 
tion of the trial judge, and his ruling thereon will not be held for error 
in the absence of showing that the wrdict was improperly influenced 
thereby. 

2. Criminal Law § 53d- 

Exceptions to the manner in which the court stated the teqtimony. not 
brought to the court's attention, cannot be sustained \vheri it appearv that 
the court, though it may not have used the exact lnngnnge of the wit- 
nesses. fairly stated the substance of their testimony and no harm or 
prejudicial effect to defendant's cause iq  discernible. 
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3. Criminal Law 5 8 l c  (23)- 

Exceptions to the charge will not be sustained when the charge con- 
strued contextually is free from prejudicial error. 

4. Criminal Law 5 81c (4)- 

Where defendants are convicted on two separate charges, and the sen- 
tences thereon run concurrently, exception relating solely to the charge 
carrying the shorter sentence cannot be held prejudicial. 

APPEAL by defendants from Harris, J., at March Term, 1947, of 
WAKE. K O  error. 

The defendants were charged with the larceny of an automobile, the 
property of Yellow Cab Company, and also with an assault with a deadly 
weapon with intent to  kill upon the person of Jack Wilson. 

By consent these cases were consolidated and tried together. The 
State's evidence tended to show that during a strike of taxicab drivers 
the defendants a t  night entered a taxicab driven by the witness Wilson and 
directed him to drive them to a certain street and number, and on arriv- 
ing there assaulted him with a deadly weapon, and stole the taxicab. 
The cab was later found wrecked. The defendants denied guilt of these 
charges, and offered evidence tending to show that they were elsewhere at  
the time of the commission of the alleged offenses. The defendants were 
not strikers or taxi drivers. On cross-examination both defendants ad- 
mitted they had been previously convicted of other criminal offenses. 

There was verdict of guilty of larceny as charged and of assault with 
deadly weapon. Judgment was rendered sentencing them to not less than 
two nor more than four years in  jail to be assigned to work under the 
State Highway and Public Works Commission in the larceny case, and 
in the assault case to two years in jail to be assigned to work under State 
Highway and Public Works Commission, the sentence in the assault case 
to run concurrently with the sentence in the larceny case. 

The defendants appealed, assigning errors. 

Attorney-General McMullan and Assistud Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Charles Aycock Poe for defendants. 

DEVIN, J. The defendants' assignment of error based upon the ruling 
of the trial court in permitting extended cross-examination of the defend- 
ants and their witnesses in  the effort by the State to impeach the accu- 
racy and credibility of their testimony, cannot be sustained. The limits 
of legitimate cross-examination are largely within the discretion of the 
trial judge, and his ruling thereon will not be held for error in the 
absence of showing that the verdict was improperly influenced thereby. 
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S. v. Stone, 226 N. C., 97, 36 S. E. (2d), 704; S. v. Beal, 199 3. C., 275, 
154 S. E., 604. 

The defendants excepted to the court's charge to the jury  in that  in 
several particulars pointed out the court misstated the evidence. But  a 
comparison of the language and expressions used by the court in stating 
the evidence, of which defendants now complain, with the testimony of 
the witnesses as s h o ~ ~ n  by the record, reveals that  there was no material 
variance between the two. While the exact language of the witnesses 
mag not have been used, the substance of their testimony seems to have 
been fairly stated to the jury, and no  harm to the defendants' cause or 
prejudicial effect is discernible. Nor  was the court's attention called to 
any incorrect reference to  the evidence. The other portions of the charge 
excepted to, when conqidered in connection with the entire charge, do not 
show prejudicial error. S. e. Sterling, 200 N. C., 18 (23),  156 S. E., 96. 

The defendants' exception to the failure of the court properly to de- 
clare and apply the law relating to the charge of assault with a deadly 
weapon, cannot avail the defendants on this record, since it appears that 
the defendants were convicted of the larceny of an  automobile, in the 
perpetration of which the assault was alleged to have been committed, 
and were sentenced for terms of two to four years, while the sentences for 
assault were for two years, to run  concurrently with the sentences in the 
larceny case. Thus, no additional punishment was imposed nor other 
injury sustained by the defendants growing out of the indictment for 
assault with deadly weapon. S. v. Smith, 221 N. C., 400, 20 S. E. (2d).  
360; S. v. Graham, 224 N. C., 347, 30 S. E. (2d),  151; S. v. Weinstein. 
224 N. C., 645, 31 S. E. (2d),  920. 

There was no motion for judgment of nonsuit. The State's evidence 
was sufficient to  sustain the verdict and judgment. I n  the trial we find 

N o  error. 

LEOXSRD A. TEEL AND WIFE, MABEL L. TEEL, V. C. I. JOHXSON AND 

MRS. C. I. .JOHNSOR', HIS WIFE. 

(Filed 5 November, 1945.) 
1. Ejectment § 1 5 -  

Answer in a possessorF action denying plaintiffs' title imposes the bur- 
den of proof on plaintiffs of showing title in themselves. 

2. Ejectment § 17- 

In an action for possession of real property, plaintiffs' evidence of deed 
to themselves and mesne conveyances covering a period of 12 years, with- 
out evidence of title by adverse possession, or a common source of title, is 
insufficient to overrule defendants' motion to nonsuit. 
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APPEAL by defendants from Alley, J., at March Term, 1947, of 
RAR'DOLPH. Reversed. 

This was a suit for the possession of a house and lot in Asheboro on 
allegations of title and wrongful withholding by the defendants. The 
defendants denied daintiffs' title and denied that defendants were in 
the wrongful possession of the property. Defense bond under G. S., 
1-111, was given. 

On i~sue~submi t ted  to the jury there was verdict that plaintiffs were 
owners and entitled to the possession of the described property, that 
defendants were in the wrongful possession, and that plaintiffs were 
entitled to recover of defendants damages therefor.. From judgment on 
the verdict defendants appealed. 

Smith & Walker for plaintiffs, appellees. 
J .  G. Prevette for defendants, appellants. 

DEVIN, J. The defendants' denial in their answer of plaintiffs' title 
to the property described in the complaint was sufficient to raise an issue, 
and to impose upon the plaintiffs the burden of showing title in thern- 
selves, in  order to maintain their action. On thrs issue in support of 
their allegations the plaintiffs offered deed to themselves from Mattie L. 
Auman, dated 14 January, 1946 ; deed to Mattie L. Auman from Howard 
S. Auman and others, heirs of Frank Auman, dated June, 1943 ; deed to 
Frank Auman from W. X. Green and wife, dated 1 August, 1938; deed 
to W. M. Green from Geo. W. Kivett and wife, dated 12 March, 1934. 
The plaintiff Leonard A. Tee1 testified that when he and his wife pur- 
chased the house and lot in 1946 it was occupied by the defendant Mrs. 
C. I. Johnson; that he demanded possession and gave her and her hus- 
band written notice to vacate. This they refused to do. 

There was no evidence of adverse possession of the property on the 
part of the plaintiffs or those under whom they claim, nor any evidence 
of title other than the introduction of the deeds mentioned. I t  is appar- 
ent that plaintiffs have failed to offer sufficient evidence to carry the case 
to the jury on this primary issue, and that defendants' motion for judg- 
ment of nonsuit should have been allowed. Graybeal v. Davis, 95 N .  C., 
508; Mobley v. Griffin, 104 N. C., 112, 10 S. E., 142; Prevaft  v. Harrel- 
son, 132 N.  C., 250, 43 S. E., 800; Moore v. M i l l e ~ ,  179 N.  C., 396, 102 
S. E., 627; Smith v. Benson, 227 N .  C., 56, 40 S. E. (2d),  451. The 
denial of defendant's motion for judgment of nonsuit on the evidence 
offered must be held for error, and the judgment 

Reversed. 
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STATE O F  SORTH CAROLINA, Ex REL. T. C. AJIICK ET AI.. r .  W. G. 
IANCASTER ET AT.. 

(Filed 5 Norember, 1947. ) 

1. Appeal and Error 5 401- 

The Supreme Court will not determine a constitutional quection, even 
when properly prewnted, if there be also present some other ground on 
nl~icli the case may he made to turn. 

2. Suisances § 7- 
The statutory procedure to abate a public nnisallce, G. S., 19-2, is not 

appropriate against a n~unicipal alcoholic control board set u p  under color 
of legislative authority (Chap. 862. Session Laws of 19-17), nor againbt 
the lcqsor of the building wed for the purpoqe of operating a liquor con- 
trol store. 

APPEAL by plaintiffs from Ximocks ,  J. ,  22 September, 1947, in Cham- 
bers at Louisburg. From FRANKLIN. 

Ciri l  action in the name of the State on relation of citizens of Franklin 
County to padlock premises used in operation of "Town Liquor Control 
Store" and to enjoin its maintenance as a nuisance. 

Pursuant to Chap. 862, Session Laws of 1947, a "Town Liquor Control 
Store" in the Town of Louisburg was authorized by vote of the people, 
and is now being operated in a building owned by W. G. Lancaster and 
leased by him to "The Town of Louisburg Board of Alcoholic Control" 
for such purpose. 

I t  is alleged that  the Act of Assembly under which the defendants have 
established, and are now operating, the Town Liquor Control Store in 
question is unconstitutional and all proceedings thereunder are perforce 
illegal and void. Hence, the plaintiffs invoke the provisions of G. S., 
19-1 and 19-2, to have t h ~  store declared an  offense against public morals, 
or a nuisance, and its operation as such abated. 

After a full hearing, "the court being of opinion that  plaintiffs relators 
are  not entitled to the relief prayed for in the complaint," dismissed the 
action with costs. 

Plaintiffs appeal, assigning errors. 

G. M .  Bea'm and Hi l l  Yarborough  for plaintiffs, appellants. 
X a l o n e  & Malone for defendanfs ,  Allen, Sykes ,  Wkeless ,  Joyner ,  and 

Collins, appellees. 

STACY, C. J. I t  is  not stated whether the action was dismissed on 
procedural or constitutional grounds. Hence, we do not reach the con- 
stitutional question, if the remedy be defective or inappropriate. "The 
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courts will not determine a constitutional question, even when properly 
presented, if there be also present some other ground upon which the case 
may be made to turn." 8. v. Lueders ,  214 X. C., 558, 200 S. E., 22. 

I t  would be strange indeed, if the same government which authorizes 
the establishment of a "liquor control store," should also provide for its 
padlocking a t  the instance of a private citizen and thus render all who 
are connected with its maintenance "guilty of a nuisance." G. S., 19-1. 
I t  was never intended that  the procedure here invoked to abate a nui- 
sance, G. S., 19-2, should be applied against an  alcoholic control board 
set up  under color of legislative authority, or against one who rents a 
building to such a board for the purpose of operating a liquor control 
store. The remedy selected seems inappropriate. 

There was no error in dismissing the action. 
Affirmed. 

STATE O F  S O R T H  CBROLTNA Ex ]EEL. J. C. PHELPS ET AI.. V. D. C. 
HICKS ET AL. 

(Filed 5 November, 1947.) 

APPEAL by plaintiffs from X i m o c k s ,  J., in Chambers a t  Louisburg, 
22 September, 1947. From FRANKLIN. 

Civil action in the name of the State on relation of citizens of Frank- 
lin County to padlock premises used in operation of "Town Liquor Con- 
trol Store" and to enjoin its maintenance as a nuisance. 

Pursuant to Chap. 911, Session Laws of 1947, a ('Town Liquor Control 
Store" i n  the Town of Franklinton was authorized by vote of the people, 
and is now being operated in  a building owned or managed by D. C. 
Hicks and leased by him to the "Town of Franklinton Board of Alcoholic 
Control" for such purposes. 

I t  is alleged that  the Act of Assembly under which the defendants have 
established, and are now operating, the Town Liquor Control Store in  
question is unconstitutional and all proceedings thereunder are perforce 
illegal and void. Hence, the  plaintiffs invoke the provisions of G. S., 
19-1 and 19-2, to have the store declared an offense lagainst public morals, 
i.e., a nuisance, and its operation as such abated. 

From judgment dismissing the action with costs, the plaintiffs appeal, 
assigning errors. 

G. M .  B e a m  and  H i l l  Y a r b o r o u g h  f o r  plaintif fs,  appellants.  
H .  C .  K e a r n e y  for defendants ,  C h e a t h m ,  H i c k s ,  Parker ,  Rose,  and  

M a y ,  appellees. 
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STACY, C. J. T h e  decision here is controlled by  what  is said i n  KO. 
451, State ex rel. Amiclc v. Lancaster ,  ante ,  157. T h a t  case dealt with a 
"Town Liquor Control  Store" i n  Louisburg;  this  one with a s imilar  store 
i n  Frankl inton.  There  is n o  difference i n  principle between the  two 
cases. 

T h e  judgment of dismissal i n  t h e  present case will be also upheld. 
Affirmed. 

E U S I C E  RANDLE,  nu HER SEST FRIEND. CLAUDE I,. 1,OT'E. r .  DOS R. 
GRAiDT a m  WIFE, MARY 121. GRADY. 

(Filed 19 Norember, 1947.) 
1. Evidence j j  31 M- 

Where the notary public taking a deposition sealu same in an enrelow!, 
the fact that  the attorney of the party offering the deposition in evidence 
brings same back with him to this State and drops i t  in the mail as  
requested by the notary, does not render tlie deposition incompetent. G S.. 
8-71. 

2. Appeal and Error 8 2- 
Where an exception is not argued in the brief it is taken as  abandonecl. 

Rule of Practice in the Supreme Court, No. 28. 

3. Evidence 5 3- 
Where a party offers evidence tending to show that pertinent bank 

records had been taken to court in connection with another prior action 
and that they could not he  found upon diligent inquiry and search, he is 
entitled to introduce the portion of the agreed case on appeal in such prior 
action, a s  secondary evidence of the bank records. 

4. Evidence 5 41- 

Where ownership of property is in issue, testimony of a witness of a 
statement of one of the parties, contrary to her position on the trial, that 
she owned the property, is hearsay and incompetent as  substantive evi- 
dence. 

5. Appeal and  Error 5 51a- 
The decision on a former appeal becomes the l a v  of tlie case, and a 

holding on the former appeal that  the evidence was sufficient to make out 
a cause of action, is  conclusive in the second trial upon substantially the 
same evidence. 

6. Judgments 3 3% 
Judgment in an action for damages allegedly resulting from a fraudulent 

conspiracy to extinguish property rights of plaintiff in lands and furnish- 
ings, without seeking recovery of the personalty or realty or for injuries 
to the realty, does not bar a subsequent action to recover the lands and 
personalty on the ground of a resulting trust. 
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7. Election of Remedies 5 2- 

8. Appeal and Error 5 39& 
Apprllnnt.;' esception to the portion of the charge rclntin; to  nlqx1llec~'s 

coutention of ndtlitionnl payments is rent1ert.d .mmnterinl 112 n vt'rtlict 
which does not include such ndtlitional payments in tllr rrco\c,ry. 

9. Appeal and Error 5 Sla- 
The decision on n former nppexl is the lntv  of thc  case, n l l t l  ti!? conrt 

properly refuses to sign judgment tendered which is i n  conflict wit11 the 
former decision. 

APPEAL by both plaintiff and defendants frorn Pless, J., at  March 
Term, 1947, of HEXDERSOK. 

Civil action for recovery of land and personal property, known as 
Crystal Springs Manor at  Henderson7-ille, S. C., and of rents and profits 
therefrom. 

When this action was here on former appeal, 224 N. C., 651, 32 S. E. 
(2d),  20, from judgment as of nonsuit, the allegations of the complaint 
and admissions of defendant in answer filed were stated in full summary. 
Hence, rather than be unduly repetitious here, ~ i - e  now refer to that  
statement. 

But defendants further answering aver, briefly stated: That at  the 
times mentioned in the complaint plaintiff Eunice Randle was a minor 
and had no estate, and that  the money paid as cash consideration for the 
deed from W. B. Hodges and wife to Helen G. Randle, Trustee for Eunice 
R. Randle, minor, was the property of I-Ielen G. Randle, the mother of 
Eunice R.  Randle, who directed W. B. Hodges to make the deed to 
"Helen G. Randle, Trustee for Eunice R. Randle, minor," as a means by 
which her funds would be beyond the reach of peipsons who might make 
personal demands upon her, and that  she took possession of the property 
and operated i t  as a hotel for three years, and out of the profits arising 
therefrom supported and maintained her minor child for said period and 
made payments covering all the interest and principal on said purchase 
money notes, as set out in the complaint, and paid nothing on repairs, 
and allowed taxes to become delinquent, with the result that as Trustee 
and natural guardian of her child she sustained no loss on the trans- 
action; and that she has instituted, promoted and engineered all the 
suits which Eunice R. Randle has brought against defendants, relating to 
this property, etc. 
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Defendants further plead as r e s  judiccrta a judgment of nonsuit entered 
in 1939 a t  a term of General County Court of Buncombe County in an 
action therein pending entitled "Harold li. Bennett, Guardian of Eunice 
R. Randle, minor, v. Raymond H. Boyer, doing business in the name and 
 st^-le of Boyer Realty Company, Don Grady, TY. R. Hodges, 0. B. 
Crowell and Helen G. Randle," in ~ h i c h  defendants here aver that the 
facts there alleged are substantially identical with the material facts in 
the present action. Complaint and a n w e r  filed in the .aid county rourt 
are attached as exhibits to defeildants' ansner. The complaint there 
alleges a cause of action for damage., for fraudulent conspiracy to  extin- 
guish the property rights of plaintiff acqnired under the deed from 
TT'. B. Hodges and wife as aforesaid, expreqsly alleging that thc action i i  
not for the recovery of land or of pcrsonal property, or of any intereqt 
in either. 

Defendants further arer ,  in their further answer, that  if plaintiff had 
a cause of action against defendants, .he had two remedies. inron~is t rn t  
and in the alternative; and that  by her clection to sue in the action in 
the General County Court of Buncombe Conntp. as above recited, for 
damages alleged to have been sustained by t h ~  alleged fraudulent actions 
set out in the complaint, she ought not to he permitted to maintain the 
present action to recover the property, and they plead such clwtion of 
rrnledies in bar of plaintiff'.. right to maintain this action. 

Upon the retrial in Superior rou r t .  plai~itiff offered evidence substan- 
tially the same as that  introduced on the former trial, details of which 
are set out in statement of facts on former appeal. 224 N. C'., 651. 

I n  addition, plaintiff offered ~vidence  tending to show that  the money 
paid as cash consideration a t  the time of the execution of the deed from 
TI7. B. Hodges and wife to Helen G. Randle, Trustee for Eunice R. 
Randle. minor, was the property of Eunice R. Randle;  and that  the 
money thereafter paid on the notes given for balance of the purchase 
price was also her property. 

On the other hand, defendants offered evidence tending to .how that 
all of the money so paid mas the property of Helen G. Randle, and that 
in the transaction she, Helen G. Randle, was acting for herself. The 
contest thus arising pas ,  in the main, the ground upon which the case 
was fought in the tr ial  court. " 

Such of the evidence as is pertinent to consideration of exceptions 
presented will be recited in connection therewith. It is unnecessary to 
a decision on this appeal to set out other evidence offered by the respec- 
tive parties. 

The case was submitted to the jury on these issues,-which the jury 
answered as shown : 

1. What amount of the plaintiff's moneys, if any, were used in pur- 
chasing the property known as Crystal Springs Manor 1 Answer : $3,000. 
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2. What is the total reasonable rental value per year of said property 
from February, 1939, to January, 1947? Answer : $1,500. 

3. What amount has been expended by the defendants for the neces- 
sary and reasonable upkeep, maintenance and repair of the real estate 
in question ? Answer : $6,819.75. 

4. Did the defendants, when there was reason to believe the title under 
which they were holding was good, make permanent and valuable im- 
provements to the said property? Answer : Yes. 

5. What amount was expended therefor? Snswer : $1,500. 
From judgment rendered thereon, both plaintiff and defendant appeal 

to Supreme Court and assign error. 

D o n  C.  Y o u n g  for p la in t i f f ,  appellee.  
D o n  C .  Y o u n g  and  C laude  L. L o v e  for p la in t i f f ,  appel lant .  
R. L. Whitmire a n d  L. B. P r i n c e  for de f endan t s ,  appel lants .  

WINBORIVE, J. While consideration of the several exceptions assigned 
by defendants as errors on their appeal fail to show reversible error, we 
treat them se r ia t im:  

1. The first four exceptions relate to deposition of the cashier of a 
bank in  Knoxville, Tennessee, which plaintiff offered in evidence. The 
sufficiency of the deposition, as stated in brief of defendants, is questioned 
(1)  because of the way and manner in which it was returned to the 
Clerk of the Superior Court, and ( 2 )  because of the failure of the Clerk 
to pass upon and allow it. As to the first, it appears from the evidence 
set out in the case on appeal that after the deposition had been taken it 
was put in an envelope of the attorney for plaintifl, which had been pre- 
pared in his office in Asheville, North Carolina The notary public 
sealed and stamped the envelope, and requested the attorney to drop it 
in the mail when he reached Asheville, and he did as requested. The 
statute, G. S., 8-71, provides that "depositions shall be subscribed and 
sealed up by the commissioners or notary public, and returned to the 
court, the Clerk whereof . . . shall open and pass upon the same . . ." 
How i t  shall be returned is not prescribed. But in this case the method 
pursued is conceded to be free from cause for complaint. As to the 
second, the record fails to show any objection, exception or assignment of 
error. Moreover, while the record shows that the exception taken to the 
exhibits attached to the deposition is :issigned as wror, no argument in 
reference thereto is made in the brief filed here. Hence, it is taken as 
abandoned by him. Rule 28 of the Rules of Practice in the Supreme 
Court of North Carolina, 221 N. C., 544. 
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2. The fifth exception is to the overruling of defendants' objection to 
the introduction of a portion of the agreed case on appeal from the 
Buncombe County Court to the Superior Court of Buncombe County in 
the case of Harold K. Bennett, Guardian of Eunice R. Randle, minor, t i .  

Raymond H. Boyer, doing business in the name and style of Boyer 
Realty Company, Don Grady, W. B. Hodges, 0. B. Crowell and Helen 
G. Randle, which included a bank statement of the State Trust  Com- 
pany of Hendersonville sllolr-ing in said bank an account of Eunice 
Rosalyn Randle, minor, by Mr.. Helen G. Randle, Trustee, 1 July,  1936, 
in the sum of $1,173.32, and depoqits of various sums in said account 
during July,  August, September and October, 1936,-the largest amount 
of deposits therein a t  one time being $2,007.76 on 25 September, 1936. 
As p-eliminary to and foundation for offering the above, plaintiff offered 
testimony tending to show that all the records of the bank pertaining to 
the Randle account were taken to Buncombe County for the trial of the 
case there, and that  after diligent search of the court papers and records 
in the courthouse of Buncombe County, and due inquiry of all court 
reporters, the bank records cannot be found. 
-1 party who seeks to prove the contents of a writing by a copy or oral 

testimony must first arcount satisfactorily for his failure to produce the 
original. H e  must show that diligent search has been made for it in the 
places where it m7o11ld most likely be found. And upon satisfactory proof 
of loss of a TI-riting, seoondarp evidence of its contents i~ admissible. 
Stansbury on The North Carolina Law of Evidence, Sec. 192, p. 417. 

Applying this principle, satisfactory proof of loss of the bank records 
appears. Hence, secondary evidence of such records is competent and 
admissible. 

3. The seventh exception relates to the exclusion of the testimony of 
M. F. Toms. a practicing attorney, tending to show that in the Spring of 
1939, March, Mrs. Helen G. Randle stated that  the Crystal Springs 
Manor was hers. This testimony comes clearly within the rule prohibit- 
ing hearsay evidence. "Evidence, oral or written, is called hearsay when 
its probative force depends in whole or in part  upon the competency and 
credibility of some person other than the ~vitness bp whom it is sought to 
produce it." 11 A. 8t E. (2  Ed. ) ,  520. as quoted in Kinq 11. B?/num, 
137 N. C., 491, 49 S. E., 955. See also Chandler z.. Jones. 173 N. C., 
427, 92 S. E., 145, and Stansbury on The North Carolina Law of Evi- 
dence, Sec. 138, p. 274. Hence, the court properly excluded the testi- 
mony offered. 

4. The sixth and eighth exceptions relate to the denial of defendants' 
motions for judgment as in case of nonsuit. And as the twelfth excep- 
tion relating to denial of defendants' plea of yes judicata, and as to elec- 
tion of remedies, which, if tenable, would bar this action,-it may be 
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considered mith those relating to nonsuit. The exceptions in so f a r  as 
they relate to plaintiff's alleged cause of action present old straw for re- 
threshing. On former appeal, 224 K. C., 651, it was held that  the evi- 
dence was sufficient to make out a pr ima  facie case, and to establish 
pr ima  f a c i e  these propositions: ( a )  That  in the purchase of land a 
recital in a deed acknowledging receipt of consideration therefor is 
p r i m a  fo r ip  evidence of that  fact and is presumed to be correct. (b )  
That  if the consideration for the dwd was the property of the minor 
plaintiff, her mother had no authority to impress upon the property an 
express trust, but that where a person i n  loco pnren f i s  to a child pur- 
phases land with considrration furnished by the child, a resulting trust 
arises pro f a n f o .  (c)  A purchaser is charged mith notice of the contents 
of each recorded instrument constituting a link in his chain of title and 
is put on notice of any fact or circumstance affecting his title which 
any such instrument would reasonably disclose. ~ n d ,  thereupon the 
judgment as of nonsuit then under challenge was reversed. The decision 
there constitutes the law of the case. I f  i t  were not so, the case relied 
upon by defendants is distinguishable from the present action. 

Now with respect to the pleas of re.s j ud ica fa ,  and the plea as to elec- 
tion of remedies: The action in the General County Court of Buncombe 
County was for the recovery of damages allegedly resulting from a fraud- 
ulent conspiracy to extinguish the property rights acquired by the plain- 
tiff in the purchase of the Crystal Springs Manor Hotel and furnishings, 
-alleging, however, "that the plaintiff does not by this action, directly 
or indirectly seek the 'recovery of real property, or of an  estate or interest 
therein, or for  the determination in any form of such right or interest'; 
nor does the plaintiff by this action, directly or indirectly seek any 
manner of redress 'for injuries to real property' nor 'recovery of personal 
property.' " 

Ordinarily the operation of estoppel by judgment depends upon the 
identity of parties, of subject matter and of issues; that  is, if the two 
causes of action are the same, judgment final in former action would bar 
the prosecution of the second action. McIntosh, ?i. C. P. & P. in Civil 
Cases, Sec. 659, p. 748. 

I n  the case in  hand, the purpose of the former action is distinctly 
different from that  of the  resent action. The former action is based 
upon allegations of fraud,-and the present is for  the recovery of the 
land and personal property. Hence the plea of res judicata is untenable. 

Regarding plea as to election of remedies : The "doctrine of election 
is based o n t h e  theory that  there are inconsistent rights or remedies of 
which a party may avail himself, and a choice of one is held to be an  
election not to pursue the other." But, "the principle does not apply to 
co-existing and consistent remedies." X a c h i n e  Co. v. Owings ,  140 N .  C., 
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503, 53 S. E., 345, 8 L. R. A. (N. S.), 582, 6 h n o .  Cas., 212. Fields  
v. B r o w n ,  160 N .  C., 295, 76 S. E., 8 ;  B a r e  v. T h a c k e r ,  190 X. C., 499, 
130 S. E., 164; Case v. Ezubanks, 194 N. C., 775, 140 S. E., 709; see also 
Small c.  Dorsett, 223 N. C., 754, 28 S. E. (2d) ,  514. 

And while a party may not both affirm and disaffirm the contract, if 
a rewission does not place him in s ta tu  quo, he may still sue for the 
additional damage for the f r aud ;  and since he may affirm, retain the 
benefit, and sue for damages for the fraud, he may sue to enforce his 
rights under the contract, and a t  the same time maintain an action for 
the fraud. McIntosh N. C. P. & P. in Civil Cases, Sec. 414, p. 425. 
See also Fields  v. Brown, supm; ik'achinc Co.  v. Owings, supra. 

Applying these principles, the election of the plaintiff to sue in the 
former action to recover damages upon allegation of fraudulent con- 
spiracy does not bar her right to  maintain this action to recover the 
property or an  interest therein. 

5. The ninth exception: The court, in the course of instructing the 
jury, charged as follows : "The plaintiff further offered evidence tending 
to show that  following completion of the transaction based on the deed, 
deed of trust and notes, that  within the next two or three years, a fur-  
ther sum of $2,000 was paid on the deferred payments, making a total, 
according to  the plaintiff's evidence, of some $5,000 that  was paid on the 
purchase price of the property prior to the time the deed of trust and 
notes were purchased by the defendants, Don B. Grady and Mrs. Mary 
31. Grady;  (and the prima facie presumption which I have defined to 
you applies as to the sum of $5,000, that  is, the fact it  was paid and that  
the deed bears the clause to the effect that  the consideration was paid by 
the party of the second part  is evidence from which you may find, but 
a re  not required to find that  the total sum of $5,000 was paid from the 
funds of and by, or by another for Miss Eunice Randle)." The portion 
in parentheses is assigned as error. 

Without deciding the challenge to this exception, any error in the 
instruction is rendered harmless by the answer of the jury to the first 
issue then under consideration "$3,000." The parties admit of record 
that  $3,000 cash was the amount paid a t  the date of the purchase. 

Other exceptions assigned as error on defendants' appeal are formal, 
and require no discussion. 

The only exception to which this appeal relates is to the refusal of 
the trial judge to sign judgment tendered by counsel for plaintiff. The 
judgment so tendered is in conflict with the decision on former appeal, 
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224 N. C., 651. T h e  rulings there constitute the  l a w  of the  case. Hence, 

t h e  judgment tendered was out  of order. 
On defendants' appeal-No error. 
O n  plaintiff's appeal-No error .  

GERALDINE G. GARVEY v. ATLAN'I'IC G R E Y H O U N D  CORPORATIOS. 

(Filed 19 November, 1947.) 

1. Carriers § 2 l b E v i d e n c e  held sufficient for  jury in  action by passenger 
injured i n  fall  f rom moving bus. 

Plaintiff's evidence tended to show that the bus in which she was riding 
a s  a passenger passed several car& traveling in the same direction up- 
grade, pulled out of the line of traffic to pass another car, but that the 
driver, apparently seeing a car  approaching from the opposite direction, 
applied his brakes in order to get back in the l i re  of traffic, then quickly 
accelerated his speed and turned sharply to  the left to follow the curve 
of the road, and that the bus mas traveling 40 to 50 miles per hour when 
it  entered the curve. Plaintiff's evidence further tended to show that the 
door-securing mechanism was defective to the actual or constructive 
knowledge of defendant, and that  the peculiar movements of the bus 
caused plaintiff, who was standing in the aisle immediately back of the 
driver, to fall forward, where, to save herself, she caught hold of the rod 
of the door-securing mechanism, loosening it, then to fall backward, and 
then, when the bus t u n e d  to the left around the curve, to  fall out of the 
bus through the door ~vhich had flown open. Held: Defendant's motions 
to  nonsuit were properly refused, there being sufficient evidence of negli- 
gence on the part of the carrier to be submitted to  the jury and the eri- 
dence being insufficient to establish contributory negligence as  a matter of 
law on the part of the passenger. 

2. Carriers 8 21a ( 3 )- 

While a carrier is not an insurer of the safety of passengers whom i t  
undertakes to transport, i t  does owe them the duty of exercising the 
highest degree of care for their safety consistent with the practical opern- 
tion and conduct of its business. 

3. Automobiles § 18i- 
Where plaintiff's evidence tends to show that the driver was operating 

defendant's bus a t  a rate  of 40 to 50 miles an houi- in heavy traffic around 
a curve on an upgrade, an instruction that a s p e ~ d  of 45 miles per hour, 
rather than a charge that a speed in excess of 45 miles per hour, is prima 
facie evidence that  the speed is unlawful, is held not prejudicial in view 
of the statutory requirement to  reduce speed below the prima facie limits 
prescribed in traversing a curve or when special hazards exist with respect 
to other traffic, G. S., 20-141, prior to rlm~nrlment by Cihap. 1067, Sec. 12, 
Session Laws of 1947. 
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APPEAL by defendant from Cam, J., a t  June  Term, 1947, of WAKE. 
No error. 

This was an action to recover damages for a personal injury resulting 
from a fall from one of defendant's buses, alleged to have been caused by 
the negligence of the defendant. 

I t  was not controverted that on the occasion alleged, to wit: 16 Octo- 
ber, 1946, about 10 :30 p.m., the plaintiff was a passenger on defendant's 
bus en route from Raleigh to her home near Clayton, N. C. ; that the bus 
was being operated on regular schedule by defendant's driver, and that 
plaintiff suffered a serious and permanent injury as result of being 
thrown or falling from the moving bus, though the defendant denied that 
i t  was negligent in any manner complained of, or that plaintiff's injury 
proximately resulted therefrom. Contributory negligence also was 
pleaded by the defendant. 

I n  support of her allegations of negligence the plaintiff offered evi- 
dence tending to show that the circumstances and causes of her injury 
were substantially these: Plaintiff was a passenger on defendant's bus 
which left Raleigh about 10 :15 p.m. traveling east on Highway 70. The 
bus was crowded when it left Raleigh with all seats occupied and 12 or 
15 persons standing in the aisle. Plaintiff secured a seat next to the 
aisle and immediately in rear of the bus driver. Shortly before she 
reached her destination she gave her seat to Mrs. Lassiter, whom she 
knew to be employed on a night shift in a mill, and stood in the aisle at  
the front, back of the white line, leaning against the front seat on the 
right and holding the rail which extended over the panel or shield pro- 
tecting the front of the first seat. She was within 18 inches or two feet 
of the driver, and to his right and rear. I t  does not affirmatively appear 
that any other person was standing in the aisle at this time. The driver 
had his face turned to his left and was conversing with passengers behind 
him. The traffic on the highway was unusually heavy incident to State 
Fair  week in Raleigh. The bus was behind schedule on account of fre- 
quent stopping to discharge and receive passengers, and was being driven 
at  times 60 miles per hour, passing cars, in and out the line of traffic. 
Going east between Auburn and Clayton, and approaching the locality 
of the accident, there was a dip in the contour of the road, with an 
upgrade on the east side, culminating in a sharp curve to the left near 
the crest of the grade. I n  traversing this portion of the road and up this 
grade, the bus passed three cars going in the same direction and then 
pulled out of line to pass another, when, apparently, the driver observed 
a car approaching in the west bound lane and applied his brakes in  
order to enable him to get back in line, and then quickly accelerating his 
speed suddenly lunged forward and turned sharply to the left to follow 
the curve in the road. The result of these maneuvers was first to throw 
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the plaintiff forward, causing her to lose her hold on the rail and to 
topple and fall forward on the platform or well which was six or eight 
inches lower than the aisle. To save herself she caught hold of the rod 
which connects the lever near the steering wheel with the mechanism for 
opening and closing the right front door of the bus. Due to the defective 
condition of this mechanism the door fastening was loosened by the pres- 
sure on this rod, and as the bus immediately jerked forward plaintiff was 
thrown back and endeavored to catch the rail on the panel in front of the 
right front seat, and then as the bus turned shai-ply to the left on the 
curve, the door was thereby caused to open and the plaintiff was thrown 
out to  the ground. Her  leg was run over and crushed by the rear wheels 
of the bus and had to be amputated. According to plaintiff's evidence the 
driver was oblivious of these happenings and had to be called twice to 
make him aware that one of his Dassengers had fallen from the bus. The 

u 

bus ran 97 steps or yards before it was stopped. There was evidence that  
the bus in taking this curve (which a witness described as the worst 
curve between Raleigh and Clayton) was traveling forty to fifty miles 
per hour. The defect in the door-securing apparatus of the bus was 
explained to the jury by a witness acquainted with its construction. 
This witness. who had been seated on the right front seat of bus with 

u 

two others, testified he had previously noticed the mechanism was loose 
and would not hold the door against an ordinary jar, and that  its condi- 
tion was such that the driver could have observed it. Another witness 
had seen a bus door fly open on another occasion, though defendant's 
driver said tha t  was not on the same bus. 

On the other hand, the defendant's evidence .tended to show entire 
absence of negligence on its part in any respect alleged about which testi- 
mony was offered, or that  there was anything unusual in  the operation of 
the bus. Defendant's evidence tended to show the bus was being driven 
carefully, was not late, and that immediately prior to  the accident the 
speed was 40 to  45 miles per hour. Defendant's witnesses testified plain- 
tiff was standing up  with her purse and a small bundle under her left 
arm, and that she fell or stumbled forward, and got hold of the door rod 
and the door came open. The driver said he saw her fall, but, being 
occupied with operation of the bus, was unable to do anything but pull 
over carefully to the side of the road and stop; that  he went only 25 yards 
before stopping. H e  did not know what caused her to fa l l ;  that  he had 
not put on brakes or given the bus a jolt or lurch; that  he did not recall 
passing any cars immediately beforehand, and was in the line of traffic; 
was not talking. H e  further testified that a t  the point where plaintiff 
caught hold of the rod, if i t  is pulled back hard enough the door will 
open, and further that  there was no defect in  the mechanism. 

I n  response to issues submitted the jury returned verdict i n  favor of 
plaintiff, finding that  plaintiff was injured by the negligence of the 
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defendant, that  she did not by her own negligence contribute to her 
injury, and assessing damages in sum of $27,500. From judgment on the 
verdict defendant appealed, assigning errors. 

B u n n  d h e n d e l l  a n d  T h o s .  W .  R u f i n  f o r  p l a i n f i f f ,  appe l lee .  
E h r i n g h m u s  K. E h r i n g h a u s  f o r  d e f e n d a n t ,  a p p e l l a n f .  

DEVIS, J. Defendant's appeal from an adverse judgment below pre- 
sents at the outset the question whether plaintiff's evidence was sufficient 
to make out a case of actionable negligence on the grounds alleged. Error  
is assigned in the denial of defendant's motion for judgment of nonsuit 
and in the refusal of the court to  give peremptory instructions in its 
favor as requested. 

However, giving to the plaintiff's evidence that favorable considera- 
tion required under the rule as against a demurrer ( S a s h  v. R o y s f e r ,  
1 8 9  N .  C., 408, 127 S. E., 356), we conclude she has offered evidence 
of negligence in respect to the manner of operation of defendant's bus on 
the occasion of her injury and in respect to the maintenance of the door 
fastening for the protection of passengers, and that her injury proxi- 
mately resulted therefrom, and that this evidence is of sufficient probative 
value to withstand defendant's motions. "Only when there is a complete 
absence of probative facts to support the conclusion reached does a re- 
versible error appear." L a v e n d e r  v .  Kuna, 327 U .  S., 645. 

A 

Considering plaintiff's testimony and that of her witnesses, together 
with the inferences reasonably deducible therefrom, in the light favor- 
able to her, it would seem that the injury of which plaintiff complains 
resulted from being thrown from the defendant's swiftly moving bus, 
and that the violent motions of the bus as detailed, due to improper 
operation, caused her to lose her balance and fall forward on the platform 
and caused the inadequately secured door to become unfastened and fly 
open, subjecting plaintiff to the centrifugal force of the motion of the 
bus in traversing a sharp Ieft curve, and that  in consequence she was 
swept out of the open door of the bus to the ground, and injured. 

Further, we think the evidence susceptible of the inference that  the 
attempt of the driver of the bus to pass a car just before reaching the 
curve and the necessity of a quick turn to the right to avoid an  oncoming 
car and regain the line of traffic and then to follow the curve to the left, 
tended to accentuate the sharpness of the turns required to be made, first 
to the right and then to the left, and to increase the centrifugal pull of 
the bus and occupants to the right in order to follow the perimeter of 
the curve. 

While the defendant in  the operation of its bus would not ordinarily 
be held liable to a passenger for sudden jerking or jolting caused by 
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changes of speed or direction incident to the operation of the bus on the 
highway in relation to the traffic then being thereon, we think the plain- 
tiff's evidence tends to go further and to show failure to exercise proper 
care, under the circumstances, and that defendants failure in the respects 
alleged was the proximate cause of the injury. 

Note also must be taken of testimony tending to show the loosened 
condition of the door fastening mechanism, and this, together with evi- 
dence of improper operation of the bus, as showing causal connection 
between the negligence of the defendant in these respects and the injury 
complained of. 

Also must be kept in mind, in considering the evidence on the issue of 
negligence, that while the carrier is not an in,mrer of the safety of 
passengers whom it undertakes to transport, it does owe them the duty of 
exercising the highest degree of care for their safety consistent with the 
practical operation and conduct of its business. White v. Chappell, 219 
N .  C., 652, 14 S. E. (2d), 843; Hol l i~~gswor fh  c. Skelding, 142 N. C., 
246, 55 S. E.. 212. 

Nor do we think there was evidence of contributory negligence on the 
part of the plaintiff such as would justify a nonsuit on that ground. 
Whether she used due care under the circumstances was a question for 
the jury. Marzelle v. M f g .  Co., 227 N .  C., 674, 44 S. E. (2d), 80; 
Watkins v. Raleigh, 214 W. C., 644, 200 S. E., 424; Cole v. Koonce, 214 
N .  C., 188, 198 S. E., 637. 

The defendant's motion for judgment of nonsuit was properly denied. 
While defendant's evidence tended to throw a different light on the cir- 
cumstances of this occurrence, and to relieve the defendant of the impu- 
tation of negligence, and also to show want of due care on the part of the 
plaintiff, the jury has accepted the plaintiff's view of what happened 
and found the determinative facts in her favor. 

The defendant assigns error in the court's charge to the jury in respect 
to the statutory regulations of the speed of motor vehicles, for that in 
referring to G. S., 20-141, the court quoted the statute as declaring 
that a speed of 45 miles per hour (outside the corporate limits of city or 
town) was prima facie evidence that the speed was not reasonable and 
prudent, and was unlawful, whereas the statute gives that ,prima facie 
effect only to speed in excess of the limit stated. This was inferentially 
corrected by the trial judge in his statement to the jury shortly after- 
ward that it was "for the jury to say under all the facts and circum- 
stances whether or not a speed in excess of 45 miles an hour is an unlaw- 
ful speed, taking into consideration all the circumstances surrounding 
the operation of the motor vehicle.'' And the court then quoted to the 
jury subsection 5 (c) of G. S., 20-141, which contains the provision that 
driving within the speed limits set out in the statute ('shall not relieve 
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the driver from the duty to  decrease speed when approaching and crossing 
an  intersection, when approaching and going around a curve, when ap- 
proaching a hill crest, when traveling upon any narrow or winding road- 
way, or when special hazard exists with respect to other traffic." The 
defendant argues that  the misstatement of the statute made by the court 
should be held substantial error in view of the conflicting evidence as to 
the speed of the bus, some witnesses p t t i n g  it above, some below, and 
some at 45 miles per hour. However, we do not think this inadvertence 
on the part of the court was in any riew harmful to the defendant. The 
speed of the bus in traversing the curve where the injury occurred was 
~rariously stated to  be from 40 to 50 miles per hour, and the reference 
to  speed of 45 miles per hour under the circumstances shown in this case 
would not seem to be important. in view of the modifying clause of the 
statute quoted. So  material is the application of this clause to questions 
of liability arising out of riolation of statutory speed regulations where 
special hazards or unusual circumstances are shown that  in Kolmun v. 
S i l b e r f ,  119 S. C., 134, 12 S. E. (2d) ,  915, it was held for error that  
the trial court in that case charged the jury as to the speed limits fixed 
by the statute without calling attention to the clause above referred to. 
I n  the opinion by Justice Barnhill i t  was said : "Whether the speed law 
is 45 miles per hour depends upon the circumstances a t  the time. . . . 
That  part of see. 103 (now G. S., 20-141), which fixes the rate of speed 
that  is lawful when no special hazards exists, is secondary, facilitating 
proof, and must a t  all times be considered with proper regard to its rela- 
tion to  the primary and fundamental provisions of the section." We are 
unable to perceive any harmful result to the defendant consequent upon 
the court's reference t o  speed limits now complained of. 

I t  may be noted that  this action arose before the speed regulations of 
G. S., 20-141, were amended by Chap. 1067, see. 12, Session Laws 1947. 

We have examined the other exceptions noted by defendant to the 
court's instructions to the jury, and brought forward in  the assignments 
of error, and find them without substantial merit. 

After a ciireful examination of the entire record, we conclude that  in  
the trial there was 

No error. 
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1. Appeal and Error  Fi 6c (3)- 
Where a jury trial is  waived and the parties agree that the conrt find 

the facts. exceptions to the admission of eviAence are ineffectual when 
there a re  no esceptions to the findings of fact. 

2. Appeal and Error  3 40a- 
An exception to the signing of the judgment r,iises the question whether 

there is error in the conclusions of law upon the facts found. 

3. Limitation of Actions § 1%- 

A partial payment on the principal of a note under circun~stances per- 
mitting an inference that  the debtor recognizes the debt and his obliga- 
tion to  pay same amounts in law to a revival of the indebtedness and fixes 
n new date from which the statute of limitations hegins to run. G. S., 
1-47 ( 2 ) .  

4. Mortgages 5 30i (1 )- 
Where partial payment is made on a note secured by deed of trust, 

nction to foreclose the instrument is not barred until ten years from date 
of such payment. G. S., 1-47 ( 3 ) .  

5. Statutes  5- 

Where the meaning of a statute is in doubt, reference may be had to the 
title and contest of the act as  legislative declarations of its purpose. 

The intent and spirit of an act is controlling in its construction. 

7. Mortgages 901 (2)- 

Construing the language of G. S., 45-37 ( 5 ) ,  wil h reference to the caption 
of the original act and the purpose sought to he accomplished, it  is held 
the presumption of payment of a mortgage or deed of trust arises in favor 
of creditors o r  purchasers for valuable consideration from the mortgagor 
or tmstor  who extend credit or purchase after the expiration of the 
flfteen year period, and does not arise in favor of those who become cred- 
itors or purchasers for valuable consideration prior thereto. 
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APPEAL by defendants R .  C. Boyce and First  National Bank of Salis- 
bury, K. C., from Alley, J., a t  March Term, 1947, of Rowas .  

Civil action to recover against defendant Henry  W. Davis on two 
certain proniissory notes of hand and under seal dated 15 March, 1927, 
due one year after date, allegedly executed by him to plaintiff Mrs. Troy 
Smith and to Janies 31. Daris,  respctively,--the latter now being de- 
ceased, and testator of plaintiffs Wachovia Bank and Trust Company 
and Rebecca W. Daris, Executors,-and to foreclose on first deed of 
trust executed cotemporaneously therewith to John L. Rendleman, Sr., 
Trustee, conveying as security therefor an undivided one-third interest 
i n  certain land in city of Salisbury, S o r t h  Carolina. 

Defendant R. C. Royce and First  National Bank of Salisbury answer- 
ing thc complaint of plaintiff., deny that  any indebtedness is now secured 
hy the deed of trust, for that  plaintiffs having failed to comply with the 
provisions of G. S., 45-37 (5 ) ,  payment is conclusively presumed, and 
they plead payment and conclusive presumption of payment, and the 
ten years statute of limitation in bar of plaintiffs' right to recover in 
this action. 

When the case came on for hearing in Superior Court a jury trial was 
waived, and the parties agreed in open court that  the Judge presiding 
should find the facts from evidence introduced by the parties, and there- 
upon enter judgment. I n  accordance therewith the Judge found facts, in 
summary pertinent to this appeal, as follows: 

I. On 15 March, 1927, Henry W. Davis borrowed the sum of $10,000 
each from plaintiff, Mrs. Troy Smith, and from James M. Davis,-who 
died testate 16  November, 1943, naming Wachovia Bank and Trust 
Company, Executor and Trustee, and Rebecca W. Davis, Executrix,- 
and delivered to each his promissory note in said amount bearing inter- 
est, and due one year after date, and cotemporaneously therewith he, 
Henry  TV. Davis, and his wife, Louise W. Davis, executed and delivered 
to John L. Rendleman, Sr., a deed of trust conveying as security therefor 
an  undivided one-third interest in and to  certain land in the city of 
Salisbury, N.  C., which deed of trust was duly registered on 29 March, 
1927, i n  the mortgage deed records for Rowan County, N. C. 

11. Henry  W. Davis paid the interest on the note to Mrs. Troy Smith 
to 1 April, 1928, and on the note to James M. Davis to 1 July, 1929, but 
made no further payment on principal of or interest on either of said 
notes until the year 1945, when on 20 January,  of that  year, he paid to 
plaintiff Mrs. Troy Smith the sum of $186.50, and when on 19 January,  
of that  year, he paid to the Executors of the estate of James M. Davis 
the sum of $186.51, upon the principal indebtedness represented by said 
notes respectively, a t  which times defendant, Henry  W. Davis, acknowl- 
edged his indebtedness upon each of said notes and expressed his desire 
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to pay the same in full as and when his income permitted, and by virtue 
of said notes, respectively, he is indebted (1 )  to plaintiff Mrs. Troy 
Smith in the sum of $10,000, with interest from 1 April, 1928, at  rate 
of 67, per annum, computed semiannually, subject to a credit upon the 
principal of said indebtedness of $186.50, with interest thereon from 
20 January,  1945, and (2 )  to plaintiffs, Wachovia Bank and Trust  
Company, and Rebecca W. Davis, Executors undw the will of James M. 
Davis, in the sum of $10,000 with interest from 1 July, 1929, at  rate of 
6% per annum, computed semiannually, subjeci to a credit upon the 
principal of said indebtedness in the sum of $186.51 with interest thereon 
from 19 January,  1945. 

111. The plaintiff, Mrs. Troy Smith, and James hf. Davis, he then 
being alive, failed, within the period of fifteen ylars after the maturity 
of the last installment of debt or interest secured by the terms of the 
deed of trust executed and delivered to John L. Rendleman, Sr., Trustee, 
that is, within fifteen years after 15  March, 1928, to file an affidavit with 
the register of deeds of Rowan County, North Carolina, where said 
deed of trust is registered, specifically stating the amount of debt unpaid 
secured thereby, or in  what respect any other condition of said instru- 
ment had not been complied with, and also failed jn lieu of such affidavit 
to enter on the margin of the record of said deed of trust any payments 
made on the indebtedness secured by it, and the amount still due there- 
under,-and no such affidavit or marginal reference has ever been filed or 
entered in the office of the register of deeds for Rowan County, N. C. 

IT. On 7 November, 1933, at  time when the deed of trust executed 
by defendants, Henry W. Davis and his wife, Louise W. Davis, to John 
L. Rendleman, Sr., Trustee, referred to above, was duly registered, and 
in full force and effect, the defendant First  National Bank of Salisbury, 
N. C., loaned to defendants Henry W. Davis and wife, Louise W. Davis, 
the sum of $8,225.00, for which they executed their promissory note in  
said sum to the Bank, and, upon default in payment of the note, the 
Bank obtained a judgment against Henry W. Davis and wife, Louise W. 
Davis, on 21 October, 1935, for the full amount of the note with interest 
thereon from 1 Bugust, 1935, which judgment was duly docketed in office 
of clerk of Superior Court of Rowan County, N. (2. 

V. Thereafter, on 15 June,  1945, defendant First  National Bank 
of Salisbury procured the issuance of a writ of execution upon the said 
judgment against Henry W. Davis and wife, Loulse W. Davis, directed 
to the sheriff of Rowan County, and commanding the sale of lands and 
property of Henry W. Davis,-being the same property described in the 
deed of trust executed to John L. Rendleman, Sr., Trustee, securing the 
payment of the notes originally executed and delivered to plaintiff, Mrs. 
Troy Smith, and to  James M. Davis. Pursuant thereto the sheriff 
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exposed the interest of Henry W. Davis and wife, Louise W. Davis, in 
said lands to public sale a t  the courthouse door in Salisbury, N. C., on 
6 September, 1945, when and where C. A. Mayfield became the last and 
highest bidder a t  the price of $7,500. (A t  the sale and prior to the bid- 
ding and in the presence of C. *I. Mayfield, and other bidders then and 
there present, and a t  the instance of plaintiffs, the sheriff read a notice 
from plaintiffs that the interest of Henry W. Davis and wife, Louise W. 
Davis, in the land proposed to be sold under said execution is subject 
to  the prior lien of the deed of trust executed by them to John L. Rendle- 
man Sr., Trustee, as aforesaid, securing the payment of the two notes 
therein described, the aggregate of principal and interest thereon due as 
of that date, in the sum of $39,755.90, and that  the purchaser a t  such sale 
would take title to said premises subject to the lien of the said deed of 
trust and the notes thereby secured.) 

VI. Subsequently C. A. Mayfield transferred and assigned his bid to 
R. C. Boyce, who, having knowledge of the claim of the plaintiffs that  
the lien of said deed of trust mas still valid and in effect, declined t o  
comply with the terms of the bid, until defendant First  Sa t ional  Bank 
of Salisbury, through its board of directors, adopted a resolution in which 
i t  was agreed that  i n  consideration of R. C. Boyce going through with the 
sale, and paying the purchase price, and taking legal action to clear the 
title to the property, the Bank would indemnify him in the event he 
failed to have the deed of trust "declared void and barred by the statute 
of limitations, or the title affected." Pursuant thereto, R. C. Boyce paid 
the purchase price and obtained a deed from the sheriff to  him dated 
18 September, 1945, conveying "all right, title, interest and estate of the 
said Henry  TIT. Davis and Louise W. Davis, judgment debtors" in the 
said land$,--which deed was filed for registration on 21 September, 1945, 
and registered in record of deeds in office of register of deeds for Rowan 
County, X. C. 

VII .  And thereafter the net balance of the proceeds from the execu- 
tion sale were delivered to the Bank, and converted by it on 26 September, 
1945, into its cashier's check, which has not heen cashed and is now held 
by the Bank subject to the result of this action. 

Upon the foregoing findings of fact, the court being of opinion as 
matters of law (1 )  that  the plaintiffs are entitled to recover against 
defendant Henry  W. Davis, the amounts due upon the notes executed by 
him to them, as afore-stated, (2 )  that  the lien of the deed of trust exe- 
cuted by defendants, Henry  W. Davis and wife, Louise W. Davis, to 
John L. Rendleman, Sr., Trustee, is valid and subsisting for the purpose 
of securing said indebtedness, ( 3 )  that  each and all of the terms and 
conditions of the deed of trust have been broken by defendants, Henry  
W. Davis and wife, Louise W. Davis, and (4) that plaintiffs are entitled 
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to have said deeds of trust enforced and foreclosed and the lands described 
sold, and the proceeds arising from the sale applied to and upon the 
payment of the sums due plaintiffs, entered judgmcant in accordance tliere- 
with ( a )  for the sale of the lands and the applicabion of proceeds of sale 
to payment of costs and expenses of sale, including an  allowance to the 
commissioner, and all ad v a l o r e m  taxes upon the premises due the county 
of Rowan and the city of Salisbury, S. C., and balance into office of 
clerk of Superior Court of Rowan C o m t p  to be applied on this judgment. 
and any "overplus to be paid to the defendant, It. C. Boyce"; and (b )  
barring defendants and all persons haring liens subsequent to the date of 
deed of trust, etc. 

Defendants, R, C. Boyce and First  Xational Bank of Salisbury, ap- 
peal therefrom to Supreme Court and assign error. 

L i n n  d S h u f o r d  for p l a i n t i f s ,  appcdlees. 
C o u g h e n o u r  R. C o u g h e n o w ,  Crn ige  9. Crn ige ,  and Il'rtlfer II. W o o t l s o r ~ ,  

S r . ,  for  T h e  F i r s t  ,Tntional B a n k  of i?'alisbury, S. C'.. a p p d l a n t .  
0. A. R e n d l e m a n  for R. C .  B o y c e ,  appel lant .  

WINBORXE, J. The record on this appeal shows that during the course 
of the hearing in the trial court defendants, appellmts, entered numerous 
exceptions to the admission of evidence, as well as exce~t ions  to the 
denial of their motions for judgment as of nonsuit,-all of which are 
grouped in the assignments of error shown. The record also shows that  
there is no exception to any finding of fact made by the court. There 
is exception to the signing of the judgment. I n  the light of this situa- 
tion, the exceptions to the evidence offered are ineffectual. However, on 
examination they are found to be without merit. And the exception to the 
signing of the judgment raises only the question as to whether the facts 
as found by the court are sufficient to support th12 judgment. That  is, 
such exception challenges only the coiiclusions of law upon the facts so 
found. H y l f o n  v. M t .  A i r y ,  227 N .  C., 622, 44 S. E. (2d) ,  51;  V e s t a l  
11. M a c h i n e  Co.,  219 N .  C., 468, 14 S. E. (2d),  427; M a n n i n g  I:. Ins. Co., 
227 N .  C., 251, 41  S. E. (2d) ,  767, and cases cited. 

The questions thus raised in the present case are fundamental and 
tantamount to  question presented on motion for judgment as of nonsuit. 

The two questions of law arising upon the facts found and presented 
by appellant for decision and determinative of thitl appeal are these: 

I. Are the two notes executed by Henry  W. Davis to Mrs. Troy 
Smith and to James M. Davis, respectively, sued upon in this action, and 
the deed of trust to John  L. Rendleman, Sr., Trustee, securing the same, 
sought to be foreclosed, barred by the  ten year statute of limitations- 
G. S., 1-41 (2) ,  and G. S., 1-47 (3) ,  respectively? I n  the light of the 
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facts found by the court in respect of the payments made in January,  
1945, by Henry W. Davis on these notes the decisions of this Court pro- 
vide a negatire answer to the queqtion. See Walton w. Robinson, 27 
S. C., 341; Hrzrlcft v. Schencli, 82 S.  C., 234; XcDonald 1.. Dickson, 
87 S. ('., 404; Bank v. Harris, 96 K. C., 118, 1 S. E., 459; BnIlle o. 
B a t f l ~ ,  116 X. C., 161, 21 S. E., 177; Supply Co. 7). Dowd, 146 N. C., 
191, 59 S. E., 685; Kilpatm'ck 11 .  Xilpnfrick, 187 N. C., 520, 122 S. E., 
3 7 7 ;  Grocery Co. v. Hoyle, 204 S. C., 100, 167 S. E., 469. 

Thoce payments had the effect of reriving the liability of Henry  W. 
Davis on these notes. I n  Walfon v. Robinson, supra, decided in the year 
1845, f lu f f in ,  C. .I., states that, "Sothing is plainer than that making a 
payment on a note repels the statute. I t  i.; assuming the payment anew." 
And thi. principle is not altered by the provisions of G. S., 1-26, origi- 
nally enacted as Section 51 of The Code of Civil Procedure of North 
Carolina (1S68), prescribing that a new promise to pay an indebtedness 
must be in writing, in that it expressly provides therein that  "this Section 
does not alter the effect of any payment of principal or interest." The 
decisio~ls of this Court treating of this provision hold that  the effect of 
this r l a u v  is to leave the law as it was prior to the adoption of The Code 
of Ciril Procedure as regards the effect of a partial payment in removing 
the bar of the statute of limitations. Bonk v .  Harris, supra; Rntfle 11. 

Battlr, suprcr ; Supply Co. 2) .  Do~cd, supra ; Rilpa frick v. Xilpo frick, 
supra. 

Al~l t l  in IIc~clett I > .  S r h ~ n c k ,  suprn (1879), Smith,  C. J . ,  wrote in refer- 
ence thereto: "So a partial payment, though the evidence need not be 
in writing, heing an act and not a mere declaration, revives the liability 
because it is deemed a recognition of it and an assumption anew of the 
balance due. But  if a t  the time such payment is made the presumption 
arising from the unexplained fact is disproved by the attending circum- 
stances or other sufficient evidence of a contrary intent, the payment will 
not hare  such effect." 

.\nd in the Supply Company casr, it  is said : "The general principle on 
which part payment takes the case out of the statute is that  the party 
paying intended by it to acknowledge and admit tlie greater debt to be 
due." Also in the Rilpatm'ck case (1924), supra, Hoke, J., declares that  
"The authorities further hold that, in order to constitute a renewal of an 
account or obligation otherwise barred by the statutes of limitations, tlie 
alleged pauvment must be made and received 'under circumstances per- 
mitting the inference that the debtor did so in recognition of the existence 
of the debt and of his obligation to  pay the same.' " 

Tested by these principles, the facts as found here by the court,-that 
at the times the payments were made the defendant Henry  W. Davis 
acknowledged his indebtedness upon each of said notes and expressed his 
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desire to pay the same in full as and when his income permitted, in law 
amount to a revival of the indebtedness,-thereby fixing a new date from 
which the statutes of limitations begin to run. 

Now, as to whether an action for the foreclosure of the deed of trust 
executed by Henry W. Davis and wife to John L. Rendleman, Sr., 
Trustee, as security fo r  said note, is barred by the ten year statute of 
limitations, G. S., 1-47 (3) ,  it is suficient to point to the statute which 
provides that  such action may be commenced "wi~hin  ten years after the 
last payment on the same." 

11. We come now to this auestion: Where the holder of an indebted- 
ness secured by a deed of trust, duly registered, fails, within the period 
of fifteen years from the date when the conditions of it, by the terms 
thereof, are due to have been complied with, or from the maturity of the 
last installment of debt or interest secured thereby, to file and register 
a n  affidavit, or in lieu thereof make marginal entry on the record in 
accordance with provisions of statute, G. S., 45-37 ( 5 ) ,  originally P .  L. 
1923, Chapter 192, is the conclusive presumption of compliance with the 
conditions of the deed of trust, or of the payment of the debt secured 
thereby, provided for under the said statute, available thereafter to those 
who become creditors of the trustor within said period of fifteen years? 

The answer is to be found in the proper interpretation or construction 
of the statute. While the exact question has not been presented previ- 
ously to this Court, reasonable interpretation and construction of the 
context of the statute in the light of the caption of the act as originally 
enacted by the General Assembly and of existing law leads to a conclusion 
accordant with the holding of the court below predicated upon a nega- 
tive answer. 

This statute as originally enacted by the General Assembly is captioned 
"An Act to Facilitate the Examination of Titles and to Create a Pre- 
sumption of Payment of Instruments Securing the Payment of Money 
After Fifteen Years from the Date of Maturi ty of the Debts Secured 
Thereby." And the Act provides tha t :  "The conditions of every mort- 
gage, deed of trust, or other instrument securing the payment of money 
shall be conclusively presumed to have been complied with or the debt 
secured thereby paid, as against creditors or purchasers for a valuable 
consideration from the trustor, mortgagor or grantor, from and after the 
expiration of fifteen years from the date when the condition of such 
instrument by the terms thereof are due to have been complied with, or 
the maturity of the last installment of debt or  interest secured thereby, 
unless the holder of the indebtedness secured by such instrument or party 
secured by any provision thereof shall file a n  affidavit with the register 
of deeds of the county where such instrument is registered, in which shall 
be specifically stated the amount of debt unpaid, which is secured by said 
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instrument, or in what respect any other condition thereof shall not have 
been complied with, whereupon the register of deeds shall record such 
affidavit and refer on the margin of the record of the instrument referred 
to therein the fact of the filing of such affidavit, and a reference to the 
book and page where it is recorded. Or in lieu of such affidavit the holder 
may enter on the margin of the record any payments that have been 
made on the indebtedness secured by any such instrument, and shall in 
such entry state the amount still due thereunder. This entry must be 
signed by the holder and witnessed by the register of deeds." G. S., 
45-37 (5).  

The parties to this action differ in their views as to the meaning of 
this statute. The appellants contend that  the Legislature in enacting 
the statute intended that  the conclusive presumption of payment should 
arise in favor of creditors or purchasers for a valuable consideration 
irrespective of whether the claims are contracted within, or after the 
expiration of the fifteen year period. On the other hand, appellees 
contend that the Legislature in enacting the statute intended that the 
conclusive presumption of payment should arise in favor of only those 
creditors or purchasers for a valuable consideration whose claims are 
contracted after the expiration of the fifteen year period. Stated con- 
cisely, to what creditors or purchasers for a valuable consideration did 
the Legislature intend to afford protection by enacting the statute? 

At the time of the enactment of this statute, 1923, the law with respect 
to the revival and renewal of existing obligations prevailed as i t  does 
now and as i t  is applied here in answer to the first question. No statu- 
tory provision had been made for the public in dealing with the mort- 
gagor, trustor or grantor to ascertain whether the indebtedness secured 
by a n  old and unsatisfied mortgage or deed of trust or other instrument 
had been paid. And, in providing a remedy for such difficulty, the 
Legislature must have passed the act in the light of the well settled prin- 
ciples of the law that  an obligation otherwise barred by the statute of 
limitations could be revived by a payment thereon, as hereinabove held, 
or by written acknowledgment as provided by statute, G. S., 1-26. The 
caption of the act would indicate as much. Therefore, if the context of 
the statute under consideration be not clear as to what the Legislature 
intended, the caption of the act as originally enacted tends to clarifi- 
cation. 

I t  is,a well established rule of construction in this State that  when 
the meaning of an  act of the General Assembly is in doubt, reference may 
be had to the title and context of the act of legislative declarations of the 
purpose of the act,-the intent and spirit of the act controlling in its 
construction. S.  v. Woolard, 119 N. C., 779, 25 S. E., 719; Machinery 
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Co. v. Sellers, 197 K. C., 30, 147 S. E., 674; Dyer a. Dyer, 212 N .  C., 
620, 194 S. E., 275; 8. a. Kcller, 214 X. C., 447., 199 S. E., 6'20. 

I n  the case in hand, the first clause of the caption or title of the act 
indicates the primary purpose of the act, that is, to facilitate the examina- 
tion of titles. "To facilitate" according to Webster's Dictionary, means 
"to make easy or less difficult, to free from difficulty or impediment." 
I n  this light the provisions of the statute in  respect to the presumption of 
payment, are prospective. For  whose benefit then did the Legislature 
intend to make easy or less difficult the examination of titles,-the cred- 
itor who wishes to deal with the n~ortgagor, trustor or grantor on tho 
fai th of the presumption of payment created by the statute, or the cred- 
itor who becomes a creditor of the mortgagor or trustor, or grantor be- 
fore the presumption of payment arises? 

I n  this respect, we agree with argument advanced by appellee that the 
primary purpose sought to be accomplished was to promote freer mar- 
ketability in cases where old and unsatisfied mortgages and deeds of 
trust, securing debts, were hampering real estate transaction, and that 
this economic purpose is adequately accomplished by furnishing protec- 
tion to parties who extend credit or purchase for a valuable consideration 
"from and after" the expiration of the fifteen year period. 

,In analysis of the phraseology of the statute tends to support this view. 
I n  brief, the statute declares first that there shall be a conclusive pre- 
sumption of payment; next, that  the presumption applies in favor of 
creditors or purchasers for a valuable consideration from the trustor, 
mortgagor or grantor;  and then, that the presumption shall take effect 
"from and after the expiration of fifteen years, etc." 

I f  the Legislature had intended the act t o  favor creditors, who had 
extended credit prior to the time when the presumption of payment 
arises, an  ordinary statute of limitation would have been appropriate. 

I n  the case Hicks a. Reamey, 189 N.  C., 316, 127 S. E., 205, this 
Court, considering this stafute, then I?. L. 1923, C'hapter 192, now G. S., 
45-37 (5) ,  held that the conclusive presumption of payment of a debt 
secured by a mortgage, as against creditors and purchasers for value, 
after fifteen years, is prospective in  its effect. I n  this case Adnms, J., 
speaking of the two notes secured by a mortgage, there in question, which 
antedated the passage of the act, used this expression : "Neither of these 
debts could have been contracted on the fai th of the statutory presump- 
tion unless the statute be given retroactive effect." Appellees contend 
with force that  the use of the words "debt . . . contracted on the faith 
of the statutory presumption" would seem to indicate that  the Court had 
more in mind than the mere retroactive aspect of the statute; that, 
undoubtedly, the Court was indicating that  the statute should apply only 
in favor of creditors who have a debt which was "contracted on the faith 
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of the  s tatutory presumption"; and t h a t  such f a i t h  could not possibly 
arise pr ior  t o  the expiration of the  fifteen year  period,-the presumption 
under  the  s tatute  no t  ar is ing un t i l  the  terminat ion of fifteen years. 

I n  conclusion, t h e  authorities cited b y  appellants, and the  comparison 
between the  s tatute  i n  question and  the  registration statutes advanced by 
appellants, af ter  careful consideration, fa i l  to  ca r ry  conviction adverse 
to  t h e  conclusions of l aw reached by  the court below a s  set fo r th  i n  the 
judgment there rendered-both with respect to  appellant T h e  F i r s t  
Nat ional  B a n k  of Sal isbury and t o  appellant R. C. Boyce. 

Hence, the  judgment below is 
Affirmed. 

H. S. CHEW V. H. S. 1,EONARD ASD P I E D M O S T  W A G O S  cPI JIASUI'AC- 
T U R I N G  COMPASP.  a CORPORATIOX. 

( Filed 10 November. 194'7.) 
1. Pleadings 5 1& 

A demurrer ore te?r?ls admits the facts alleged in the complaint. 

2. Master and Servant § + 
A bonus offered by an employer to an t'mplogee to render more efficicnt 

service over a stipulated period of time is not a gratuity or gift, but is n 
snpplementnry contract and enforceable, whether the bonus is promised 
in a fixed sum or is to be measured by the earnings of the business or the 
efficiency of production. 

3. Contracts 5 1- 

A contract mill not be held nnenforceahle because of uncertainty if the 
intent of the parties can be ascertained from the language used, construed 
with reference to the circumstances surrounding the making of tlie con- 
tract, and its terms reduced to certainty under tlie maxim of id eel t u r n  
cst quod c e r t q ~ m  redd i  potest .  

4. Master and Servant 5 9--Agreement to pay bonus if employee saved 
stipulated amount in manufacture of products held not void for uncer- 
tainty. 

Plaintiff mas employed as  production manager for one year a t  a fixed 
salary, and promised a bonus if he should save defendant employer more 
than a stipulated sum "in the manufacture" of defendant's products. 
Plaintiff instituted action for the bonus upon allegations, admitted by 
demurrer, that he had saved defendant the stipulated sum. Held:  The 
failure of the contract to stipulate the manner in which the "saving" 
should be effected does not render the agreement to pay the bonus unen- 
forceable on the ground of uncertainty since, construing the agreement 
with reference to the circumstances under which it  was entered, it is obvi- 
ous the parties contemplated a saving by reduction in production costs, 
ascertained in accordance with the usual custom, a s  compared with p r e  
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duction costs for the previous year. Defendant's demurrer should have 
been overruled. 

APPEAL by plaintiff from Warlick, J., at June 'Term, 1947, of BURKE. 
This is a civil action to recover a bonus under the terms of a written 

agreement entered into between the plaintiff and the corporate defendant, 
the Piedmont Wagon & Manufacturing Company, by which said defend- 
ant employed the plaintiff as its production manriger for a term of one 
year, beginning 1 January, 1945, at a specified annual salary of $7,- 
000.00, and also promised to pay the plaintiff in addition to his annual 
salary a $2,000.00 bonus at  the end of the year, provided the services of 
the plaintiff saved the Piedmont Wagon BE Manufacturing Company 
more than $7,000.00 in the manufacture of wagons and other articles. 
I t  was also agreed that the plaintiff, as production manager, should "have 
complete control of all personnel except office personnel, control of engi- 
neering, manufacturing and production, answering directly" to the presi- 
dent of the corporate defendant. The plaintiff was also obligated "to act 
in the same capacity on other projects" the corpo~ation might wish him 
to  handle. 

The stipulated annual salary has been paid. The sole question in- 
volved is whether or not the provision for the payment of the bonus, is 
too indefinite, vague and uncertain to be enforced. 

I n  the trial below the defendants demurred ore tenus, and the court 
sustained the demurrer and dismissed the action. 

Plaintiff appeals, assigning error. 

Theodore F. Cummings for plaintif. 
Aiken, Patrick, Murphy & Harper and S. J .  Ervin, Jr., for defendants. 

DENNY, J. The plaintiff alleges that he became production manager 
of the defendant corporation pursuant to terms of the contract referred 
to herein, and that his services resulted in corporate savings "of more 
than $7,000.00 in the manufacture of wagons and other articles." For 
the purpose of testing the sufficiency of the allegations in a complaint, a 
demurrer ore tenus admits the facts to be as alleged. Eaton v. Doub, 
190 N.  C., 14, 128 S. E., 494; Pearct! v. Privette, 213 N. C., 501, 196 
S. E., 843; Packard v. Smart, 224 N .  C., 480, 31 S. E. (2d), 517, 155 
A. L. R., 536; Morgan v. Carolina Coach Co., 225 N.  C., 668, 36 S. E. 
(2d), 263. 

Consequently, we must determine whether or not there was error in 
sustaining the demurrer ore tenus. The ruling of the court below was 
proper if the provision for the payment of the stipulated bonus is too 
indefinite, vague and uncertain to be enforced, otherwise not. 



N. C.] FALL TERM, 1947. 183 

A bonus offered by an  employer to an  employee as an  inducement to 
the employee to render more efficient service over a stipulated period of 
time, is not a gratuity or gift ;  and, when the employee accepts the offer 
and enters the service of the employer, "it becomes a ,  supplementary con- 
tract of which he cannot be derprived without sufficient cause.'' Roberfs 
v. Nills ,  184 N. C., 406, 114 S. E., 530, 28 A. L. R., 338; Warren v. 
Mosher, 31 Ariz., 33, 250 Pac., 354, 49 A. L. R., 1311. 

The appellees are relying upon the vagueness of the contract, because 
i t  did not spell out how the savings "of more than $7,000.00 in the 
manufacture of wagons and other articles" was to be ascertained, citing 
V a n  Slyke v. Broadway Ins.  Co., 115 Cal., 644, 47 Pac., 689; Pefze v. 
Morse Dry  Dock & Repair Co., 125 App. Div., 267, 109 K. Y. Supp., 
328; Varney v. Ditmars, 217 N .  Y., 223, 111 N. E., 822; Ann. Cas. 
1916 B, 758, and similar cases. 

In  V a n  Slyke v. Broadway Ins. Co., supra, a contract between an 
insurance agent and the insurance company for a contingent commission 
of five per cent, which did not give the facts upon which the contingency 
depended nor state the sum on which the five per cent was to be com- 
puted, was held unenforceable. 

Likewise, in Pefze v. Morse Dry Dock & Repair Co., supra, the Court 
held that a contract by which an employee, in  addition to certain speci- 
fied compensation was to receive five per cent of the net distributable 
profits of a business, was unenforceable because the parties also agreed 
that  the method of accounting to determine the net distributable profits 
should be agreed upon later;  and, the defendant would not agree upon a 
method of accounting to determine such net distributable profits. 

I n  the case of Varney v. Diflmars, supra, the contract called for the 
employee to receive "a fair  share of the profits." This provision was 
held to be too "vague, indefinite, and uncertain" to be enforced. 

The appellant, on the other hand, contends that  there is nothing vague, 
uncertain or indefinite in the contract. The time of performance was 
fixed. The nature of the work to be done under the provisions of the 
agreement is sufficiently clear. The services have been rendered. The 
only question which remains to be determined is whether or not such 
services actually resulted in a savings of more than $7,000.00, as alleged 
in  the complaint. I f  so, he is entitled to recover, otherwise not. 

A contract of employment at  a fixed salary, with the promise of a 
further sum or "bonus," either measured by the earnings of the business 
or as a fixed sum, is enforceable. Williston on Contracts, Revised Ed., 
Vol. I, Sec. 130 B, citing Roberts v. Mills, supra; Kennicott v. Wayne,  
83 U. S., 452, 21 L. Ed., 319, and other authorities. 

I n  the case of Fruth v. Gaston (Texas Civil Appeals), 187 S. W. (2d), 
581, F ru th  was to receive a salary of $42.50 per week and in  addition 
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thereto 1% on gross sales and "between 370 and 5 %  of the net profits, 
to be later agreed upon." The Court held although the percentage of 
net profits to be received by the plaintiff was not definitely agreed upon, 
but left for future determination, the plaintiff's right of recovery was 
not defeated. "Such a promise would imply an agreement to pay at 
least the minimum amount designated." 

I n  the case of Suflif l  v. Seidenbeq,  132 Cal., 63, 64 Pac., 131, i t  was 
held: "A contract may be explained by reference to the circumstance 
under which it was made and the matter to which it relates. . . . Read 
in the light of these rules, the contract seems to us quite intelligible and 
certain. Defendants were doing business as cigar manufacturers in New 
York City, and desired to make a market for thcbir goods in California. 
Adelsdorfer Bs Brandenstein, who were merchants in San Francisco, were 
made their distributing agents, and Simon was l o  assist them in  intro- 
ducing the goods to the public. Defendants not only spoke in the contract 
of making their line of cigars a success, but they further explained their 
meaning in the clause, 'and for all services necmsary to  represent our 
interest we agree to pay,' etc., and by the clause, 'this agreement to 
remain in force as long as our goods find ready s a k  on this coast.' What- 
ever of uncertainty there may be in the meaning of the clause 'to make 
our line of cigars -a success in  San Francisco' seems to be cleared up, a t  
least sufficiently as against a general demurrer, by the subsequent 
clauses." 

It seems to us the only difficulty hwe, if there be any, is to determine 
how the parties contedplated ascertaining the savings of more than 
$7,000.00 in the manufacture of wagons and other articles, which was 
made a condition precedent to the right of plaintiff to recover the bonus 
of $2,000.00. 

Evidently the plaintiff held himself out as an  expert production man- 
ager, a t  least the president of the defendant corporation who employed 
him thought him to be so. Doubtless the management of the corporation 
was not satisfied with production costs. I t  is a matter of common knowl- 
edge that  oftentimes the ability of the management of a corporation to 
reduce its manufacturing costs to a minimum without impairing effi- 
ciency in production, spells the difference between success and failure. 
Savings in the process of manufacturing a product may be effected in 
many different ways. Sometimes i t  is brought about by the increased 
efficiency of labor or by the elimination of antiquated methods in the 
manufacturing process. There is certainly nothing i n  the contract under 
consideration that would justify an  interpretation that  the parties had 
in mind any savings in the purchase of raw materials, the sale of the 
manufactured products of the corporation or by thl. curtailment of opera- 
tions. The very terms of the contract exclude such an  interpretation. 
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But  we do think the minds of the parties met on what was to be done and 
where the production manager was to effert the savings and how much 
the savings had to be before he would be entitled to receive the addi- 
tional $2,000.00. The savings were to he effected by a reduction in pro- 
duction co~ts .  

I t  is permissible to consider tlie nature of tlie work to he done. the 
circumstances surrounding the making of such a contract. and the uwa l  
custom of arriving a t  production costs, in the interpretation of thi. and 
similar ~ o ~ ~ t r a c t ~ .  What did the parties conteniplate wlien they con- 
tracted with reference to a saving of more than $7,000.00 in t h ~  manu- 
facture of wagons and other articles? The only legitimate ansner to 
that question, if the parties were acting in good faith, ant1 wc nrwume 
they were, is that  if by efficient management a sum in exceq. of $7,000.00 
could be saved in production costs in the manufacture of nagon. slid 
other articles manufactured by the corporation in tlie year 1945, a. com- 
pared to production costs the previonq year in the manufacture of well 
articles, the plaintiff mould he entitled to the additional compenqation. 
otherwise not. Id certum esf p o d  c~rtunz  rcdrli potesf. The law doe< 
not faror  the destruction of contracts on account of uncertainty. and "tlie 
Courts will, if possible, so construe the contract as to carry into effect 
the reasonable intent of the parties, if it  can he ascertained." Fisher I ? .  

I ,umb~r Co., 183 N .  C., 485, 111 8. E., 557, 35 &I. L. R., 1417, 12 Am. 
Jur., 556; McCaw M f g .  Co. v. Felder, 115 Ga., 408, 41 So., 664;  S o ~ t f h -  
? I ' F S ~  Pipe Line Co. 1%.  Empire S a f u r n l  Gns Co., 33 F. (2) .  243; 64 
A. L. R., 1229. 

I n  the case of McCnw M f g .  CO. 1.. Felder, supra, a corporation en- 
gaged in the manufacture of boxes, agreed to  furnish the defendant "all 
the boxes which should be rendered necessary to pack the output of the 
factory of the defendant, and corresponding promise on the part of tlie 
defendant to order from the company all such boxes," was held to be 
an  enforceable contract against either party. The Court said:  "The 
promise of the one was a sufficient consideration for the promise of the 
other. I t  would have bem, perhaps, impossible for the defendant to 
have specified the exact number of boxes which it would require for the 
period of one year, but i t  was doubtless  ell understood by both parties 
io  thc agreement what the approximate number would be, based on the 
number of boxes the defendant had required during a similar period in 
the past; and the fact that  the exact number of boxes was not specified 
would not render the contract void for want of mutuality." 

We have no doubt but that  most well managed corporations keep accu- 
rate records on manufacturing costs from year to year. While we are 
not concerned as to whether or not the plaintiff can make out his case 
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before the jury, we d o  t h i n k  t h e  allegations of the complaint a r e  suffi- 
cient to survive the demurrer.  

T h e  judgment of the  court  below is 
Reversed. 

(Filed 19 Sovember, 1947.) 

1. Constitutional Law §§ 13, 31- 
Regulations relating to the importation of cattle into this State, promul- 

gated by the State Board of Health under statutory authority for the 
purpose of control of brucellosis or Bang's disease, if reasonable in their 
scope and incidence and not in conflict with federal regulations or statutes 
already pre-empting the field, are constitutional :and valid. 

2. Same- 
The provision in the regulations promulgated by the State Board of 

Health under authority of G. S., 106-307.4. limiting the exception to the re- 
quirement of a health certificate for cattle imported into the State solely 
to those consigned to a slaughter house, is reasonable and valid. 

3. Constitutional Law 9 1 3 -  
A person who transports cattle from out the State to a livestock market 

operated in this State without a health certificate for such animals is 
guilty of violating the regulations promulgated by the State Board of 
Health under authority of G. S., 106-307.4, notwithstanding that  the ani- 
mals a re  to be segregated a t  the livestock market and sold by the market 
for slaughtering. The exception to the requirement of health certificates 
for cattle brought into this State relates solely to cattle transported imme- 
diately to a slaughtering house and the exclusion of mediate delivery 
thereto is reasonable and valid. 

4. Statutes § 8- 

A remedial statute operating under the police power will be construed 
in the light of the evil sought to be remedied. 

5. Constitutional Law 5 13- 
The regulations of the State Board of Health prohibiting the importa- 

tion of cattle into the State without health certi~ficates unless the cattle 
a re  "consigned" to a recognized slaughtering house approved and desig- 
nated by the State Veterinarian applies whether thte cattle are  transported 
into the State by common carrier or brought into the State by the owner 
in his truck. If the exception relates only to transportation by common 
carrier, such owner does not come within the exception. 

STATE'S appeal  f r o m  Sink, J., at September, 3.947, E x t r a  Term, of 
MECKLEXBURQ. 
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The defendant was indicted on a warrant charging him with violating 
Section 106-307.6 taken in connection with 106-307.4 of the General 
Statutes, denouncing as a misdemeanor a violation of any "rule or regula- 
tion established by the State Board of Agriculture" with respect to the 
subjects embraced in drt icle 34 of Chapter 106, by infraction of regu- 
lation NO. 4 of the State Board of Agriculture relating to brucellosis 
or Bang's disease. 

The regulation requires that  cattle brought into the State "shall be 
accompanied by a health certificate issued by an  accredited veterinarian 
approved by the proper livestock sanitary official of the state of origin." 
The certificate must state that the cattle are free from any evidence of 
an  infectious or transmissible disease and have not been recently exposed 
to any communicable, iilfeetious or parasitic disease. With specific refer- 
ence to Bang's disease it requires that  the certificate shall also manifest 
the brucellosis status of the herd from which the imported cattle origi- 
nated and the result of brucellosis tests; and shall contain as to each 
animal imported "the names and addresses of the owner, consignor, and 
consignee" and that  the officially approved health certificate shall be 
forwarded to the State Veterinarian before arrival of cattle at  destina- 
tion. The regulation, however, is subject to the exception contained in 
Section 17 which reads as follows: 

"Immediate slaughter. Apparently healthy cattle of strictly 
slaughter type to  be used only for immediate slaughter may be ini- 
ported into the state without a health certificate or tuberculin or 
brucellosis test, ~ rov ided  such cattle are consigned for immediate 
slaughter to a recognized slaughtering establishment or slaughtering 
center that  is approved and designated by the State Veterinarian. 
Such cattle shall be slaughtered within ten (10) days after arrival 
at  destination, except when the ten-day period is extended by special 
permit from the State Veterinarian." 

Upon the trial in the Superior Court the jury rendered a special ver- 
dict, finding substantially the following facts : 

The defendant, a resident of South Carolina living near the border of 
the North Carolina-South Carolina State line, crossed that line with four 
head of slaughter type cattle on his truck and after getting into Mecklen- 
burg County was stopped by a quarantine inspector who inquired where 
he was taking the cattle. The defendant replied that  he was taking 
them to the Morris Live Stock Market for sale, which market is located 
some distance out of the City of Charlotte. Lovelace had no health 
certificate covering the cattle and the Morris Live Stock Market i s  not a 
recognized slaughtering establishment and no cattle are slaughtered at  
or by said market. Thereupon, the quarantine inspector arrested the 
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defendant for the violation of the regulation above set out;  and after 
arranging for bond the defendant took the cattle back across the State 
line to his home, where they remained. 

The Morris Lire Stock Market to rvhich the defendant was taking the 
cattle is a licensed public livestock market operated pursuant to North 
Carolina General Statutes 106-406 to 106-418, observing health regula- 
tions relating to the sale of livestock in public livestock markets pro- 
mulgated by the North Carolina Department of Agriculture and that 
pursuant to  thc same regulations slaughter type cattle are segregated 
from milk or breeding cattle; and that a t  the pllblic sale of this type 
of cattle there are representatives present from recognized slaughtering 
establishments, in addition to other parties who may and do bid at  said 
public auction for said slaughter type cattle. 

That with respect to said cattle the Xorris  Li re  Stock Market acts 
only as agent for the seller in the sale of the cattle and that they are sold 
for immediate slaughter or resale for immediate slaughter.  he cattle in  
question were apparently healthy. 

The jury predicated a verdict of guilty or not guilty, accordingly as 
the court might find the law, G. S., 1-201. Thereupon the court, being 
of the opinion that the defendant was not guilty under the facts of the 
,special rertlict, pronounced judgment in accordance therewith, from 
which the State appealed (G. S., 15-119), assigning error. 

A f f o r n e y - G m e r a l  MclVu12an nnd Assistant Attorneys-General Bru ton ,  
Rhodes,  and Moody for the State .  

I Ienry  E. Fisher and Carl I lorn ,  Jr.,  for defendani, appellee. 

SEAWELL, J. AS bearing on the importance of the case under review, 
counsel for the State call our attention to certain historical, scientific 
and statistical facts concerning Brucellosis and its prevention in North 
Carolina, some of which may be within the judicial knowledge, while 
others mag be informative; but they illustrate the necessity of adequate 
regulations for the protection of animal husbandry in  the prevention of 
this disease. and. indeed. the health of the inhabitants of the State in the , , 
(*onsumption, as food, of animal products affected by the Brucellosis 
germ. Some of the suggestions are enlightening as to the terms used in 
the regulations challenged and the comments made upon them. 

Brucellosis, or Bang's Disease (deriving its name from two scientists 
studying i n  this field), as i t  applies to the bovinls type of bacillus, is 
described as being both infectious and contagious. I t  is spread from 
animal to  animal by the consumption of feed and water soiled or con- 
taminated with brucellosis organisms. By consumption the germs are 
carried through the blood vessels to the various parts of the animal's 
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body. The udders of cows are affected, and discharge the germs with 
the milk. The disease is transmitted to  man through the drinking of 
the milk and contact with the animals, and is kno~vn, when so caused, as 
undulant fever, not usually fatal, but disabling. I t  can only be elimi- 
nated by eradication a t  the source. 

I n  cattle the disease results in premature birth, lower productivity, 
and lower birth rate. I t  is generally understood that  the only effective 
method of eliminating the disease is by slaughter of the aninials found 
infected, and it is often the case that  the whole herd must be diqposed of. 

I t  is the present view of science that  consumers of meat, as food, from 
animal< affected by Brucellosis suffer no ill effects, since the meat is 
cooked; hence the exception to the requirement of a health certificate for 
lawful importation of beef cattle discussed in f ra ,  when done under the 
conditions prescribed in the statute. 

I t  is pointed out that  S o r t h  Carolina is the only State in the nation 
accredited ~ v i t h  the Federal Government with respect to Bang's disease, 
which means that  the State has an incidence of less than o11c per cent 
(1:; ) ; and it is further stated that  this pre-eminence has cost the State 
approximately $2,000.000, expended in control and eradication of the 
disease. 

,Is n e  understand the contentions of the appellee, he does not question 
the authority of the State Board of Agriculture under the cited statute 
to make reasonable regulations respecting the importation of cattle to 
prevent the introduction and spread of Brucellosis or Bang's disease. H e  
does contend that  the transaction for which he is indicted comes within 
the spirit. if not the letter, of the exception offered by Section 17 of the 
regulationq permitting slaughter type cattle to be brought in for imme- 
diate slaughter without requiring a health certificate; and that  if Section 
17 is construed to give the regulations a more drastic coverage it is 
invalid aq imposing an unconstitutional burden on interstate commerce. 

RepuIations comparable to those challenged in the present appeal have 
been in force in many states for several years, and have been sustained 
in numerous court decisions, both state and federal. When reasonable in 
their scope and incidence, and not in conflict with f ~ d e r a l  statutes or 
regulations already pre-empting the field, they are not, either directly or 
mediately violative of the federal Constitution. Oregon-Washington R. 
(6 S n v .  Co. I > .  S f a t e  of Washington,  270 U.  S.. 87, 70 L. Ed., 482; X i n f z  
I-. Bal/ lwin,  77 L. Ed.. 1245; Cnmponrtlor 1 , .  S f a t e  Lire Stock Board,  182 
So., 277; S. 1.. So.  Ry. Co., 141 N. C., 846, 54 S. E., 294; S .  v. Hodges, 
180 K. C., 751, 105 S. E., 417; Asbell v. Kansas, 209 IT. S., 251. 52 
L. Ed., 778; Evans  1 ' .  Chicago d AT. 17. R. Co., 122 N .  W .  (Minn.) ,  876; 
McSzrern T. S f a f e  Li7v S f o r k  Board, 122 So., 239; Rasmussen v. Idaho ,  
181 l?. S., 198, 45 L. Ed., 820; 8. v. Garner, 158 N. C., 630, 74 S. E., 
458; A.  C. I,. R. Co. v. Bahnsen, 300 Fed., 233. 
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The regulations above referred to as existing in many of the states of 
the Union are largely identical i n  phraseology and are said to  follow the 
form of the model adopted by the ITnited States Live Stock Sanitary 
Association, upon which our regulations are modeled. They contain, as 
does our law, provisions for the admission of slaughter type cattle, for 
immediate slaughter, without certificate of health, but upon conditions 
intended to safeguard the relaxation of the rule so as to allow traffic of 

u 

this sort, yet obviate its manifest dangers. There is no substantial differ- 
ence in principle between the Korth Carolina regulations, modeled from 
the same original, and the others referred to as having court approval 
which would diminish the authority of the cited cases-and particularly 
the Mintz case-as applied to the case a t  bar, and to the regulations 
involved. Section 17 of the State regulations differs from most of those 

L 

mentioned in that  i t  routes the cattle, such as are admitted without health 
certificate, immediately to a slaughter house, or ,slaughtering center, to 
which they must be consigned, instead of deviously to a livestock market, 
however the latter may be subject to inspection or sanitary supervision. 
This is a difference in degree-not in kind-a further guaranty the 
Commission thought necessary to prevent unexaniined and possibly in- 
fected cattle from passing from hand to hand a f tw  importation, spread- 
ing infection as they go during the 10-day interval, with the probability 
of untraceable merger with healthy herds. Simply stated, where there 
is no health certificate the regulation recognizes but one stage in the 
traffic-from the importer to the slaughter pen. This greater precaution 
could hardly be held to unduly burden interstate commerce. Here, as in 
all remedial statutes operating under the police power, a cardinal rule 
of construction (which also often serves as a test of constitutionality, 
Morgan's, Louisiana, etc. ,  R., e tc . ,  Co. v. Bd. of Health, 118 U. S., 455, 
30 L. Ed., 237), is that  the law must be interpreted in  the light of the 
evil sought to be remedied, and its reasonable adaption to the desired end. 
We are dealing with the Federal Constitution, it is true, but conceded 
that  the State may, under its police power, act i n  the premises at  all, the 
principle is the same. 

I n  Mintz, supra, i t  is said : "Much weight is to be given to the practi- 
cal interpretation of the Act by the Federal Department through its 
acquiescence in the enforcement of state measures to suppress Bang's 
disease. This case is governed by the principle on which rests the deci- 
sion in  Asbell v. Kansas, 209 U. S., 251, 52 L. Ecl., 778, 28 S. Ct., 485, 
14  Ann. Cas., 1101." 

We are not impressed with the plea that  Section 17, having used the 
word "consigned," is inapplicable t o  the transaction undertaken by the 
defendant, or delivery i n  person. I f  i t  applies only to carriers, the 
defendant is out of the exception but under the law.. I f ,  as we apprehend 
it, i t  is intended to apply to operations such as the special verdict dis- 
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closes, and me th ink  the  terms employed i n  the regulation m a y  be so 
construed, the  defendant failed t o  observe either the  letter o r  the  spir i t  
of the  lam. H e  was under  a d u t y  which he  could not delegate to  be 
vicariously performed by  the  Morris  L i r e  Stock Market ,  o r  by  them in 
t u r n  redelegated t o  a n  auction customer. T h e  d u t y  began a t  t h e  S t a t e  
l ine ;  and  the  importat ion of his  cattle was accompanied neither b y  the 
certificate required, nor  eyidence of the i r  consignment to, o r  intention to 
deliver to, a recognized o r  approved slaughter house, which would have 
brought h i m  within t h e  exception provided i n  Section 17 of the regula- 
tions. 

T h e  State's appeal  must,  therefore, be sustained, and  the  action of the  
court  below on  t h e  special verdict mus t  be reversed. T h e  cause is 
remanded f o r  judgment i n  accordance with this opinion. 

Reversed. 

JOHN HARMOX WILI,IAi\lS, BY HIS NEXT FRIEND, MRS. NSTILDA 
WILLIAMS, v. QUEEN CITY COACH COIIPSSY,  A CORPORATION. 

(Filed 19 November, 1947.) 
1. Evidence 3 5- 

I t  is  a matter of common knowledge that .22 caliber rifles are small 
firearms three feet or more in length. 

2. Carriers § 2 l a  (2)- 
Ordinarily a carrier is not responsible for injury to a passenger from 

the acts of another passenger unless the circumstances a re  such that, in 
the exercise of ordinary care, the carrier could have anticipated and 
guarded against it. 

3. Carriers 5 21b- 

The duty of caring for small baggage rests primarily upon the passenger 
to  whom it belongs, and a carrier can be held liable for injury caused by 
baggage falling from the baggage rack only if i ts employees have actual 
notice that baggage placed in the rack is placed in such manner or is of 
such size and shape that it  is likely to fall and injure someone, or the 
conditions creating danger must have existed a sufficient length of time to 
affect the carrier with constructive notice. 

4. Same--Evidence held insufficient t o  show negligence of carrier in respect 
to fall  of baggage from rack. 

A passenger entered a bus with a .22 caliber rifle and placed the rifle in 
the baggage rack. As the bus was moving slowly back onto the pavement 
the rifle fell and struck plaintiff passenger on the head, causing serious 
injury. There was no evidence that the baggage rack was defective nor 
that i t  was not of the standard type in general use, nor evidence of any 
unusual jerk or motion of the bus other than those occasioned in normal 
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,\PPEAL by plaintiff from P a f t o n ,  Specinl Judge ,  at Ju ly  Term. 1947, 
of XCDOWELL. ,lffirmed. 

Civil action for damages alleged to have been caused by the negligence 
of the defendant. 

Defendant i5 a franchise carrier of passengers, for hire anti o ;  such 
operates buse. owr and upon the highway from Burnsville to Ll.;l~eville 
to Marion. Plaintiff is an infant who was approximately four months 
old at the time he received the injuriw alleged. H e  appears by his next 
friend n h o  is his mother. 

On 27 December 1944, Xrs .  ~ T i l l i i ~ n i s ,  the mother, carrying plaintiff 
in her arms, boarded the ,lsheville bus a t  the Bee Log flag stop west of 
Burnsrille for the purpose of returning to Marion. She found a <eat 
about the middle of the bus. At that  time the bus was full, but passen- 
gers were not standing in the aisle. 

When the bus reached Cane Creek Service Starion, another flag stop, 
it drove off the hard surface and stopped to take on passengers. "Quite 
a fea. people got on there and that  about filled the bus and they stood 
in the aisle." Among those who got on mas a man carrying a .22 gauge 
rifle. H e  placed the rifle in the baggage rack over the seat occupied by 
plaintiff and his mother and moved on toward the rear of the bus. 

.Is the bus started moring on the pavement the rifle fell. some part of 
i t  hitting plaintiff on the head. The bus "was jmt  pulling out and was 
going very slowly" when the rifle fell. 

The baggage rack %-as one of those latticed racks." It was made of 
metal bars two or three inches apart ,  extending the length of the bus, 
supported by metal bars attached to the side of the bus. The spacing 
of these latter bars is not disclosed. 

While the doctor testified tha t  there was no evidence of any physical 
injury to plaintiff's head, there was testimony tending to show that he 
received serious and permanent in jury  to the tissues of the brain. 

A t  the conclusion of the evidence for plaintiff the court, on motion of 
defendant, dismissed the action as in case of nonsuit and plaintiff 
appealed. 
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P o d  J .  S t o r y  f o r  p l a i n t i f  a p p ~ l l a n f .  
I l ' i l l iams,  C o c k e  6. Tt'illioms for dc f endan t  n p p e l l ~ e .  

DARXHILL, J .  On this record we must consider the rifle which injured 
the plaintiff not as a firearm but aq baggage. I t  is so characterized by 
plaintiff in his complaint. So considering it the court below concluded 
that plaintiff had failed to offer any evidence of actionable negligence 
on the part of the defendant in respect thereto. We concur in that  
conclusion. 

There is no evidence in the record tending to show that  there was any 
defect in the baggage rack or that  it Tvas negligently constructed or that 
it was not of the standard type in general use in buses. S a l t n d ~ r s  1 ' .  

R. R., 185 N. C., 289, 117 S. E., 4 :  I l ' i l l inms 7'. S. J.-S.Y. T r a n s i t  Co., 
113 F. f2d) .  649. 

I t  is a matter of common knowledge that .22 rifles are <mall firearms 
t h r ~ e  feet or more in lrnqth. S. 1 % .  T71ch-, 213 11'. C., 2 3 5 ,  105 S. F., 779. 
While the space between tlie floor bars of the rack n a s  such that  an 
object of this kind nould fall between them if not held hp the support or 
cross bars, the spacing of these support? or croqs hars i? not disclosed 
and there is no fact or circumstance to indicate that w c h  object, properly 
placed in tlie rack, would not be adequa te l~  held and retained by them. 

The plaintiff docs not allege or attempt to prove that the rifle was such 
unnqnal or dnngcrous baggagc that  the at tmtion of defendant's employee 
should have been attracted by it as the passenger entered the bus and 
that it should have warned him to makc sure immediately it would not 
he stored in such manner that it might inflirt injury on some passenger. 
Instead, he allege? "that defendant knew, or in the exercise of ordinary 
and reasonable care should have known, that  said baggage racks would 
be ucetl by pasqengers to store rifles and guns. and knew . . . that such 
objects would be dislodged hy the vibration of said bus when in mo- 
tion . . ." 

So then the question comes to this:  Was the baggage dislodged from 
the rack by the mode of operation of the bus or was it placed in the rack 
in an insecure manner. of which fact defendant had either actual or con- 
structive notice ? 

There is no eridence of any unusual jerk or jolt in excess of such as 
are incident to the ordinary operation of a buq, W a d e  v. S o r f h  Coas t  
T r n n s p .  Co., 5 P. (2d),  985, and cases cited, or of any unusually sudden 
or violent stopping or braking of the bus such as would cause or be likely 
to cause the baggage to fall. R o s e n f h a l  I - .  S. 17., AT. a. & H.  R, CO.,  
59 A., 858, 51 L. R. A. (N. S.), 775. To the contrary, "the bus was 
just pulling out and mas going very slowly." 
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Ordinarily a carrier is not responsible for injury to a passenger from 
the acts of another passenger unless the circumstances are such that, by 
the exercise of ordinary care, he could have anticipated the danger and 
guarded against it. Adams v. L. & S. R. Co., 121 8. W., 419 ; L. & N. R. 
Co v. Rommele, 154 S .  W., 16, Ann. Cas. 1915B, 2 N .  The duty of caring 
for small baggage rests primarily upon the passenger to whom it belongs. 
The negligence, if any, of the carrier rests in the fact that its employee 
did not, in the exercise of ordinary care, see the pi*ecarious or dangerous 
manner in which baggage was placed and either remove it or secure it. 
Anno. 37 L. R. A. (N. S.), 724. 

I f  the servants of defendant whose duty it is to look after the safety 
and comfort of passengers see, or have opportunity in the performance 
of their duties to see, a package or bundle in a rack, and it is of such 
size or appearance, or is so placed in the rack as that a prudent person 
in the exercise of ordinary care might reasonably anticipate that the 
movement of the car would cause it to fall out, :t is the duty of such 
servants to remove it from the rack or to secure it in some way, and if 
they fail so to do, and the passenger is injured by the fall of the package 
from the rack, the carrier will be liable. L. & 3. R. CO. v. Rommele, 
supra. 

Liability rests upon failure to act after notice. I n  order to make it 
the duty of an employee to act, he must have actual notice that the 
baggage is placed in the rack in  such manner or is of such size or shape 
that it is likely to fall and injure some passenger, or the condition creat- 
ing danger must have existed a sufficient length of time to affect him with 
constructive notice. Greer v. Public Service Co-ordinated Transporf, 
12 A. (2d), 844; Burns v .  P. R. Co., 82 A., 246, A.nn. Cas. 1913B, 811; 
.4dams v. L. & N .  R. Co., supra. 

The plaintiff makes no contention that the employee of defendant knew 
the rifle had been placed in the rack. I f  there was anything in the ap- 
pearance of the rifle as so placed to indicate danger of its falling-and 
there is no testimony tending to so show-this condition of things had 
not existed long enough for it to be a question for the jury whether by 
the exercise of ordinary care the defendant's employee should have 
observed it. Williams v. N. J.-N. Y .  Transit Co., supra; Beiser v. Cin- 
cinnati AT. 0. & T .  P. Ry. Co., 153 S. W., 742; Gui'f, C. & S. F. Ry. Co. 
t i .  Shields, 29 S.  W., 652; 4 Blashfield Cyc. L. & P., pt. 1, 47. 

I t  follows that the plaintiff has failed to make out a case for the jury 
on the cause of action alleged. Hence the judgment below must be 

Affirmed. 

SEAWELL, J., dissents. 
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ROT GT,OTER v. ROWAN JIUTUAL FIRE ISSURANCE COMPANY. 

(Filed 19 Kovember, 1947.) 
1. Insurance 4- 

Wai~ers  inserted in or attached to a policy of fire insurance which have 
the effect of making the provisions of the standard policy form more re- 
strictire are void. G. S., 5s-176 (1) and ( 2 ) .  G. S., 58-17? ( c ) .  

2. Insurance 8 19b-  
4 n-aiver attached to a policy of firc. insurance which provides that 

the policy shonld not cover loss cauqed by fire originating on the property 
of n neighbor if the property insnrcd is situate within a stipulated dis- 
tance of the combustible property of a neighbor, is restrictive of the pro- 
visions of the standard policy form, and is void. 

3. Insurance 4- 

The Commissioner of Insurance has no power to authorize or acquiesce 
in the issuance of policies nnanthorized or forbidden by statute. 

4. Public Officers § 5b-- 

Where the right to do a thing is dependent upon legislative authority, 
approval of a ministerial officer cannot authorize that which is forbidden 
or unauthorized by statute. 

APPEAL by defendant from Alley, J., at  March Term, 1947, of ROWAN. 
Controversy without action involving claim of plaintiff against defend- 

ant  upon a policy of fire insurance,-submitted for a determination of 
the rights of the parties, arising upon an agreed statement of facts sub- 
stantially as summarized in defendant, appellant's, brief, as follows: 
Plaintiff, a resident of Rowan County, N. C., is the owner in fee of the 
unencumbered title to certain property in said county involved in this 
controversy. 

The defendant is a mutual fire insurance company, incorporated under 
the laws of North Carolina in the year 1902, for the purpose of providing 
fire insurance for its members upon a n  assessment basis. Under the 
terms of its charter the defendant is restricted to the issuance of policies 
upon rural properties in  Rowan County belonging to its members. 

The defendant conducts its business under the provisions of its consti- 
tution and by-laws, duly adopted by its members. Section 111, Article 3, 
of the constitution, contains the following: "If any building insured 
under this policy is constructed of wood and covered with wood and situ- 
ate within two hundred (200) feet of the combustible property of a 
neighbor, or is constructed of wood and covered with slate, asphalt or 
metal and situate within one hundred and fifty (150) feet of the com- 
bustible property of a neighbor, or is constructed of brick and metal and 
situate within one hundred (100) feet of the combustible property of a 
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neighbor, and is damaged or destroyed by fire or lightning from cause 
arising from adjacent building or buildings, other than outbuildings 
belonging to the Sssured, this policy is null and void and of no effect." 

Approximately twenty years prior to the institution of this action the 
plaintiff erected a garage and two tenant hou2es situate in an undeveloped 
area some distance outside the corporate limits of the City of Salisbury, 
there being no building on adjoining property within 150 feet of ally of 
said structures. Upon completion of said structures the plaintiff became 
a member of the defendant, and as such member insured said structures 
against loss by fire in the defendant company in the sum of $1,200, receiv- 
ing a policy of insurance, upon the face of which was clearly printed 
Section 111, iZrticle 3, of the constitution and by-laws above quoted. 

Some ten years later the owner of the adjoining property, one E. 
Goodman, erected a frame dwelling within 150 ,'eet of the plaintiff's 
property. 

Subsequently to the enactment of Chapter 378 of the 1945 Session 
Laws, which provides (Sec. 58-177) that  "No fire insurance company 
shall issue fire insurance policies in this State other than those of the 
standard form as set forth in  Sec. 58-176," the defendant adopted the 
standard policy prescribed by said Act and submitted the same for ap- 
proval to  the Commissioner of Insurance of North Carolina, who ap- 
proved said policy, together with the waiver appearing on page 3 of said 
policy, which waiver conforms to Section 111, Article 3, of the defend- 
ant's constitution hereinbefore quoted. 

On 6 September, 1946, the plaintiff's garage and tenant houses were 
totally destroyed by fire which originated in the Goodman building, a 
frame structure within one hundred fifty (150) .feet of the plaintiff's 
property,-said garage and tenant house having a t  the time an actual 
cash value of $1,200.00. 

Upon these facts plaintiff prays judgment against defendant in the 
sum of $1,200, together with costs of the proceeding, and defendant prays 
that plaintiff take nothing by this proceeding and tha t  it recover of 
plaintiff its costs, to be taxed by the Clerk. 

The court, after having heard argument of counsc!l for plaintiff, and of 
counsel for defendant, being of opinion and conchding upon the facts 
agreed tha t  plaintiff is entitled t o  recover of defendant the sum of $1,200, 
together with interest as stated, entered judgment therefor with costs to 
be taxed. 

Defendant appeals therefrom to the Supreme Coiirt and assigns error. 

C r a i g e  & Cra ige  for  p la in t i f f ,  appellc,e. 
Linn d S h u f o r d  f o r  d e f e n d a n t ,  appe l lan t .  
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W I S B ~ R K E ,  J. This is the pivotal question on this appeal: Are the 
provisions of Section I11 of Article 3 of the constitution of defendant 
and incorporated as "Waiver" in the fire insurance policy upon which 
claim is based, restrictive of the provisions of the form of the "Standard 
Eire Insurance Policy of the State of North Carolina," adopted by the 
General Assembly as set out in Chapter 378, 1945 Session Laws of North 
Carolina ? 

The judgment below is based, necessarily, upon an  affirmative answer 
and, with it, we are in agreement. 

The Insurance Law of this State, Chapter 58 of the General Statutes, 
pertinent to question here under consideration, provides t h a t :  "It is 
unlawful for any company to make any contract of insurance upon or 
concerning any property . . . unless and except as authorized under the 
~rovis ions  of this chapter." G. S., 58-29. 

The General Assembly amended the Insurance Law in 1945, and, 
among other things, repealed sections G. S., 58-176, and G. S., 58-177, as 
they existed, and enacted in lieu thereof new sections of same numbers 
with subsections. See Chapter 378 of 1945 General Session Laws of 
North Carolina. I n  the new section, G. S., 58-176 ( I ) ,  there is pre- 
scribed the printed form of a policy of fire insurance, to be known and 
designated as the "Standard Fi re  Insurance Policy of the State of North 
Carolina"; and in  G. S., 58-176 ( 2 ) ,  i t  is provided that  "no policy or 
contract of fire insurance shall be made, issued or delivered by any 
insurer or  by any agent or  representative thereof, on any property in this 
State, unless it shall conform as t o  all provisions, stipulations, agree- 
ments and conditions, with such form of policy." 

And in the new section, G. S., 58-177, relating to permissible varia- 
tions from the standard form, the General Assembly declares that  "no 
fire insurance company shall issue fire insurance policies on property in 
this State other than  those of the standard form as set forth in  section 
fifty-eight-one hundred seventy-six, except as  follows . . . (c)  A com- 
pany may write or print upon the margin or across the face of the policy, 
or upon separate slips or riders to  be attached thereto, provisions adding 
t o  or modifying those contained in the standard form . . .: Provided, 
however, such provisions shall not have the effect of making the provi- 
sions of the standard policy form more restrictive." 

Thus i t  is seen that  the statute permits such rider or waiver as does 
not hare  "the effect of making the provisions of the standard policy 
form more restrictive." 

The question here then is whether the "waiver" in the policy issued 
by defendant to plaintiff, as above quoted, is restrictive of the form of 
the standard policy. This '(waiver," in essential part, reads as follows: 
"If any building insured under this policy is constructed of wood . . . 
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and situate within one hundred and fifty (150) feet of the combustible 
property of a neighbor . . . and is damaged or destroyed by fire or 
lightning from cause arising from adjacent building . . . other than 
outbuildings belonging to the assured, this policy is null and void and of 
no effect." 

Manifestly, i t  is restrictive in character-rather than descriptive of 
the sole risk classification underwritten by defendant, as suggested by 
appellant. Moreover, while the statement of agreed facts shows that  the 
form of standard policy was adopted by defendant subsequent to passage 
of the 1945 Act, and had been approved by the Commissioner of Insur- 
ance of North Carolina, together with the said "Waiver7' clause, such 
approval of the "waiver" clause would not validate it, if in conflict with 
the provisions of the statute. And we do not understand that appellant 
so contends. The fact that  i t  was submitted indicates good faith. I n  
this connection the Commissioner of Insurance has no power to authorize 
or acquiesce in the issuance of policies unauthorized or forbidden by the 
statute. When the right to do a thing depends upon legislative authority, 
and the Legislature has failed to authorize it, or has forbidden it, the 
approval of the doing of i t  by a ministerial officer cannot create a right 
to do that  which is unauthorized or forbidden. See Dept. of Ins. of Ind. 
v. Church Members Relief Assn., 217 Ind., 58, 26  N.  E.  (2d), 51, 128 
A. L. R., 635. See also 19 Am. Jur., p. 818. 

Further, i t  is a general rule of law that agreements against public 
policy are illegal and void. And agreements are against public policy 
when they tend to the violation of a statute. Cauble v. Trezler, 227 
N. C., 307, 42 S. E. (2d), 77. 

Furthermore, as appellant contends that  the statute should not be so 
construed as to require i t  to write such classification risk as would defeat 
the purpose of its organization and virtually force i t  out of existence, 
i t  is not inappropriate to say that  the effect of the 1945 statute upon the 
purpose for which defendant was incorporated, may not be so direful 
after all. I f  i t  wishes to insure only such properties as are situated 
outside the limits set out in the restrictive provisions of the "waiver" 
clause, n o  doubt it can insure only that  class of property. The provisions 
of the "waiver7' only exclude the properties which are situated within 
such limits. Bu t  the "waiver" inserted in a po1ic:g which undertakes to 
insure property within the limits of the prohibited territory, is restrictive, 
and void. 

The judgment below is 
Affirmed. 
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CLARESCE 11. LIGHTNER ET AL. V. DANIEL F. EOOXE, TRUSTEE, FOR 

JIARTHA PEKELOPE BOONE, a MIKOR. 

(Filed 19 NOT-ember, 1947.) 

1. Judgments § 27a- 
The Soldiers' and Sailors' Ciril Relief Act of 1940, 50 U.S.C.A. appx. 

,720 (4 ) ,  is limited by i ts  express terms to judgments entered "on a default 
of any appearance by the defendant." 

2. Judgments 3 2 -  
Adjndication, upon defendant's motion for a continuance under the 

Soldiers' and Sailors' Civil Relief Act, that defendant had made a general 
appearance, is vcs judicuta upon a subsequent motion to set the judgment 
rendered aside. 

3. Appeal and Error 40d- 
Upon motion to set aside a judgment under the Soldiers' and Sailors' 

Civil Relief Act, findings, supported by evidence, that defendant has no 
meritorious defense, is binding on appeal. 

4. Judgments 5 27a- 
A finding tbat defendant has no meritorious defense is a finding that 

defendant has  no "meritorious or 1eg:ll defense" within the meaning of the 
Soldiers' and Sailors' Civil Relief Act. 

5. Sarne- 
Upon the hearing of a motion under the Soldiers' and Sailors' Civil 

Relief Act to set aside a judgment, the findings by the court that  defend- 
ant  had full opportunity to present his (Iefense, that he presented all facts 
available to him, and that such facts do not establish a meritorious de- 
fense. obviates finding that defendant had not been prejudiced by reason 
of military service in making his defense, since if defendant has no valid 
defense he has not been prejudiced. 

6. Trusts § 24- 
Where the complaint alleges maladministration and misuse of trust 

fimds, a court of equity will interpose its protectire authority in behalf of 
the infant beneficiary, and defendant trustee's affidarits which failed to 
deny misuse of trust funds but controvert only whether the trust mas 
created by   ill or by letter do not show a valid defense. 

APPEAL by defendant f rom Pless, J., a t  May Special Term,  1947, of 

HENDERSOK. Affirmed. 
Civil action f o r  accounting of t rus t  funds, heard  on petition and  

motion of defendant to  vacate the  judgment entered at t h e  May-June  

Term, 1942. 
T h i s  cause was here on  former appeal.  fightner v. Boone, 222 N .  C., 

205. T h e  facts  a r e  there ful ly  stated. See also Boone v. Lightner, 319 

U. S., 561, 87 L. Ed., 1587. 
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The defendant, on . . . .  April, 1947, appeared a:nd filed a petition and 
motion, under the Soldiers' and Sailors' Civil Relief Act of 1940, that 
the court vacate the judgment entered and permit him to appear and 
defend said action. 

The petition and motion came on for hearing a t  the N a y  Special 
Term, 1947, a t  which time the court, after hearing the evidence and argu- 
ment of counsel, found the facts, including a finding that  defendant's 
petition and supporting affidavits fai l  to set forth and allege a merito- 
rious defense and that  he has no such defense. I:t then concluded as a 
matter of law that  (1) the petition and the affidavits in support thereof 
do not allege a meritorious defense; (2)  the facts found at  the original - , , u 

hearing as affirmed on appeal correctly state the facts and support the 
judgment; ( 3 )  the defendant has had ample opportunity to contradict 
the facts upon which plaintiffs rely but has failed to do so;  and (4 )  all 
defenses available to defendant have been presented and nothing has been - 
presented to show a meritorious defense. Thereupon the motion was 
denied. The defendant excepted to each and eve1.y finding of fact and 
conclusion of law and also exce~ ted  for that the court failed to make any 
finding of fact or conclusion of law as to whether the defendant has 
legal defense within the meaning of the Soldiers' and Sailors' Civil 
Relief Act and appealed. 

J.  E. Shipman and  M. R. McCown for p7aintiiF appellees. 
Norman Block for defendant appellant. 

BARNHILL, J. The section of the Soldiers' and Sailors' Civil Relief 
Act of 1940 (54 Stat. 1180, 50 U.S.C.A. appx. see. 520 (4))  11 F.C.A. 
Tit. 50 appx. 9, sec 200 ( 4 ) )  upon which defendant relies is limited by 
its express terms to judgments entered "on a default of any appearance 
by the defendant." 50 U. S. C. A. Appx. Sec. 520 ( 1) ; Shafer v. Shaffer, 
42 N .  E .  (2d),  176; Reynolds v. Reynolds, 134 P. (2d),  251; In re Cool's 
Estate, 18 A. (2d), 714; Russ v. Russ, 156 P. (2d) ,  767; Sharp v. Grip 
Nut Co., 62 N. E.  (2d),  774. That  there was no "default of any appear- 
ance" in this cause has already been decided. Lzghtner v. Boone, 222 
N .  C., 205, 22 S. E. (2d),  426; Boone v. Lightncr, 319 U.  S., 561, 87 
L. Ed., 1587; Boone v. Boone, 160 F.  (2d),  13. Tha t  question is res 
judicata. 

Even if we concede, however, that  under the Act the remedy sought is, 
upon a proper showing, available to defendant, he is not entitled to relief 
for the reason that i t  is not "made to appear thai, the defendant has a 
meritorious or legal defense to the action or some par t  thereof." Bell 
v. Nivm, 225 N. C., 395; S. ex rel. Comrs. of Lund Ofice v. Warden, 
168 P. (2d), 1010; Com. Credit Corp. v. Smith, 187 S. W. (2d), 363. 
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The defendant has studiously avoided a denial of the facts upon which 
the judgment was rendered. Apparently he finds it impossible to contro- 
vert them. These facts disclose maladministration and misuse of trust 
funds. His  affidavits filed herein fail to disclose facts sufficient to  con- 
stitute a valid defense thereto. Combs v. Combs, 180 N. C., 381, 104 
S. E., 656. The court below, upon full consideration, has found and 
concluded that defendant has no such defense. The finding is supported 
by the record and is binding on us. In re Hnmilfon, 182 S.  C., 44, 108 
S. E., 385; XcGuinn 11. High Point, 21'7 N .  C., 449, 8 S. E. (2d) ,  462; 
Y a d k i n  CfmnJy  7%. High Point, 217 S. C., 462, 8 S. E. (2d), 470; Trust 
('0. C. Lzrrnher C'o., 221 S. C., 89, 19 S. E. (Zd) ,  138; Cot ton  Allills 2). 

Vanufncturzng Co., 221 N. C., 500, 20 S. E. (2d))  818; Fish c. Hnnson, 
223 S. C., 143, 25 S. E. (2d),  461; -inno. 130 A. L. R., 783. 

On a motion of this kind any legal defense is a meritorious defense. 
Hence a finding that  defendant has no meritorious defense is a finding 
that  he has no "meritorious or legal defense" within the meaning of the 
Soldiers' and Sailors Civil Relief -4ct. 

I t  is true the court below did not specifically find that defendant has 
not been "prejudiced by reason of his military service in making his 
defense" to said action. But  it did find that  he has had full opportunity 
to present his defense, that  he has presented all facts available to him, 
and that such facts do not tend to establish a meritorious defense. As 
he has no valid defenqe he has not been prejudiced. 

The funds held by defendant were received by him in trust for the use 
and benefit of another. What boots i t  whether that trust was created by 
will or by the letter which appears in the record in this case? I n  either 
event, upon allegation of misuse of the trust funds by the trustee, the 
court will inquire into the alleged maladministration thereof and "inter- 
pose its protective authority'' in behalf of the infant beneficiary. Light- 
ner v. Boone, supra, and cases cited. 

As to the defendant's allegation that  there has been a studied effort, 
bordering on a conspiracy, among the petitioner's wife and others to 
harass, molest, embarrass, and disgrace him while he was serving as an  
officer in the United States L4rmy, i t  might be well for him to look to his 
own conduct in handling trust funds and his persistent efforts to evade 
accounting therefor to discover the real source of his embarrassment. 
See Lighfner v. Roone, 221 N. C., 78, 19 S. E. (Zd), 144; Li,qhtner v. 
Roone, supra; Lightner v. Roone, 222 S. C., 421, 23 S. E. (2d) ,  313; 
Boone I ? .  Lightner, supra; Boone v. Boone, supra. 

The judgment below is 
Affirmed. 
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MRS.  JESNIE F E R N  POSTON,  WIDOW. v. A. F. BOVVEZJ ASD WIFE, M A R T  E. 
BOWES. 

(Mled 19  November, 1947.) 

1. Reformation of Instruments §§ 3, 4- 

Where there is no evidence that  grantors were unable to, or were pre- 
vented from, reading the deed absolute in  form signed by them, it  will be 
assumed they signed the instrument they intended to sign, and they are  
not entitled to have i t  reformed for mutual mistake of the parties or mis- 
take of the draftsman. 

2. Reformation of Instruments 3 -Mere fact that an employer aids an 
employee in financial distress is no evidence of fraud or undue influence. 

Evidence that an employer, a t  the instance of an employee in financial 
distress, gave the employee a certain sum of money and took an absolute 
conveyance of the employee's property, that the eniployee remained thereon 
as  tenant, paying rent to  the employer, and that  the employer promised 
the employee that he could get the property back upon payment of the 
amount plus expenditures by the employer, without eviderice that  the 
employee was unable to, or was prevented from, reading the instrument, 
is held insufficient to be submitted to  the jury upon the contention that 

, defeasance clause was omitted from the deed by mistake of the grantors 
induced by fraud or undue influence on the part of grantees. 

3. Trusts § 2a- 
A par01 trust in favor of grantors may not be engrafted upon a deed 

absolute in form. 

APPEAL by plaintiff from C a w ,  J., at February Term, 1947, of 
JOHNSTON. Bffirmed. 

Civil action to have a deed declared in fact a mortgage and to compel 
the reconveyance of the property therein described. 

I n  October 1940, Clem Poston and his wife, the plaintiff herein, owned 
a house and lot in Smithfield as tenants by entirety, subject to mortgage. 
Poston had been for many years an employee of defendant. Due to 
unusual medical expense and the cost of keeping his daughter in college, 
he became financially embarrassed. He  appealed to the defendant, his 
employer, for assistance, seeking to borrow $500. Defendant told him he 
would let him have the money but would want security therefor and for 
the $100 already owing. Plaintiff theretofore had been seeking a pur- 
chaser for his property. 

Finally, as a result of negotiations, he and his wife executed and 
delivered to defendant a deed in fee simple with full covenants of war- 
ranty, conveying said property to defendant. They, the grantors, re- 
mained in possession of the premises as tenants of defendant, paying 
$22.50 per month rent therefor which plaintiff contends was to cover 
taxes and repairs. 
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On April 1946, Poston died. Thereafter plaintiff offered to pay all 
amounts due under an alleged oral agreement and demanded a reconvey- 
ance of the premises. Defendant declined to reconvey. Thereupon, 
plaintiff instituted this action to have said deed declared a mortgage 
and to  compel reconveyance. At the conclusion of the evidence for plain- 
tiff the court, on motion of defendant, dismissed the action as in case of 
nonsuit and plaintiff appealed. 

H o o k s  & M i t c h i n e r  for  p l a i n t i f  appel lant .  
Abe l l ,  S h e p a r d  CE W o o d  and P a u l  D. G r a d y  for d e f e n d a n t  appellees.  

BARNHILL, J. Plaintiff and her husband could read and write. 
Whether Poston did in fact read the instrument before signing is not 
made to appear. Plaintiff says that she did not. There is no fact or 
circumstance tending to show that either was prevented from so doing. 
I t  is presumed they knew the contents and, in the absence of proof to 
the contrary, it must be assumed they signed the instrument they intended 
to sign. 

While plaintiff alleges that a defeasance clause was omitted therefrom 
"due to mistake or inadvertence on the part of plaintiff and her husband 
and to the mistake, inadvertence, fraud or undue advantage on the part 
of the defendants," the evidence most favorable to the plaintiff tends to 
show only that Bowen agreed that  whenever Poston was able he could 
get his place back, that whenever he "was able to pay back the $600, 
plus the amount that  Mr. Bowen had paid on it, that he could get his 
property back." Possession was surrendered contemporaneously with the 
delivery of the deed and the grantors became tenants, paying the rent 
agreed upon at  the time. 

We do not consider the mere fact an  employer aids and assists a faith- 
ful employee who finds himself financially embarrassed is a circumstance 
tending to establish fraud or undue advantage. To so hold would deprive 
many worthy people of their principal source of help in the time of 
financial distress. 

Hence there is no sufficient evidence that a defeasance clause was 
omitted from the deed by mutual mistake of the parties or of the drafts- 
man or by mistake of the grantors, induced by the fraud of the defendant. 

The plaintiff on this record in effect seeks to prove a contemporaneous 
oral agreement by defendant to reconvey to the grantors upon the repay- 
ment by them of certain stipuIated sums. I n  short, she in  fact seeks to 
engraft a par01 trust in her favor upon her deed to the defendant. This 
she cannot do. 

('All inconsistencies that may exist between the contract of sale and 
the deed are to be determined by the deed alone. The prior oral nego- 
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tiations cannot be set u p  for the purpose of contradicting the deed." 
2 Devlin, Real Property, 3rd Ed., 1572-3. 

The grantor in a deed absolute, in the absence of proof of mental in- 
capacity, mistake of the parties, undue influence, or fraud, is bound by 
the terms of his deed. H e  may not convey a fee and then recover the 
premises or any interest therein upon par01 evidence in contradiction of 
or  in conflict with the terms of his deed. This is established law in this 
jurisdiction as eridenced by a long line of decisions among which a re :  
Gaylord v. Gaylord, 150 N .  C., 222, 63 S. E., 1028, and cited cases; 
W a l f e r s  zs. Walters ,  172 N .  C., 328, 90 S. E., 304; Newton v. Clark,  174 
N .  C., 393, 93 S. E., 951; Wil l iamson  v. Rabon, 1177 N. C., 302, 98 S. E., 
830; Perry  v. S u r e t y  Co., 190 N .  C., 284, 129 S. E., 721; T i r e  Co. v. 
Lester, 192 X. C., 642, 135 S. E., 778; Waddell  v. Aycock,  195 S. C., 
268, 142 S. E., 1 0 ;  Briley v. Roberson, 214 N. C., 295, 199 S. E., 73;  
Davis  2). Daris ,  223 E. C., 36, 25 S. E.  (2d), 181. 

Since we conclude that  the plaintiff has failed to prove an  enfo~ceable 
agreement, i t  is unnecessary for us to discuss questions relating to the 
admissibility of evidence which appellant seeks to present. 

The judgment below is 
Affirmed. 

PERCY R. HOLDEX r. I\'. L. TOTTEN AND H. K. COBB, SHERIFF O F  

GREENE COUSTY. 

(Filed 19 November, 1947.) 
1. Judgments § 23- 

X party may not enjoin execution on a judgment nntil the statute of 
limitations has n m  and then plead the bar 01' the statute against the 
judgment. 

2. Judgments § 3% 
.4 judgment may not be attacked on the ground that defendant was re- 

leased by the release of his co-debtor, who was not a judgment debtor, 
when such defense could have been raised prior to the final judgment. 

3. Judgments § !X5- 

A judgment rendered on a supersedeas bond is of independent force and 
may not be attacked on the ground that the original judgment was void 
except for fraud or essential invalidity of the original judgment. 

PLAINTIFF'S appeal from Bumey, J., at  June  Term, 1947, of GREENE. 
The question immediately before the Court involves the validity of a n  

order of Burney, J., dismissing the action brought by plaintiff to have a 
judgment formerly rendered against him canceled as a cloud upon his 
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title and dissolving an  injunction against execution thereon which had 
heen continued to the hearing. 

The controversy stemnlcd from a judgment by default rendered in the 
Superior Court of Durham County against Rolden and others, in favor 
of the North Carolina Jo in t  Stock Land Bank a t  the October, 1934, 
Term, purporting in the original minute record to have been rendered by 
Judgc G. T. Corper ,  but signed by E. H. Cranmer, "Clerk Superior 
Court." On 1 2  July,  1935, a transcript of this judgment was sent t o  the 
clerk of the Superior Court of Greene County, where the present  lai in tiff 
aas ,  and is, a resident, and execution thereon issued for enforcement of 
tlie judgment by l e y  upon his personal and real estate. The defendant 
therein-th~ preqent plaintiff, brought an action to have the judgment 
declared void and removed as a cloud upon his title, and procured a 
temporary ~njunct ion  against the defendant Totten to prevent levy and 
sale under the execution. 

The matter came up for a hearing before Judge Frizzelle a t  Chambers 
29 April, 1944. upon the question of continuing the restraining order to 
the hearing in the Superior Court. At  this hearing before Judge Friz- 
zelle it n a s  made to appear by affidavit of the Clerk of the Superior 
Court of Durham County that  Judge Cowper held the Superior Court of 
Durham County for the week beginning 22 October, 1934, and ending 
27 October, and that  Judge R. H. Cranmer held the court for the follow- 
ing week, and in ordm that  the record might speak the truth he had 
eliminated the name of Judge Cowper from the body of the writing, and 
struck out the designation "Clerk of the Superior Court7' under Judge 
Cranmer's signature and substituted therefor the designation "Judge"; 
further testifying tha t  the transcript to Greene County was from the 
minute docket. Judge Frizzelle continued the injunction to the hearing 
on the meritc. 

On appeal of defendant Totten, the Supreme Court, expressing no 
rievi upon what should be the final outcome upon the merits, affirmed 
Judge Frizzelle's judgment continuing the restraining order and passed 
upon certain jurisdictional questions not now a t  issue, 224 X. C., 547, 
551, 31 S. E. (2d),  635. 

T h e n  in due course tlie case was called for trial i t  was made to appear 
that  a motion m7as pending in the original suit in Durham County to 
correct the record and "that the plaintiffs in this case have set up their 
rights before the court in this motion," and plaintiffs asked for a con- 
tinuance until the motion could be heard. The motion to continue was 
orerruled; and upon the ensuing hearing the trial court found the judg- 
ment challenged to  be roid, and ordered it canceled from the record as a 
cloud upon the  plaintiffs' title. On appeal of defendant Totten to this 
Court, it was held that the apparent irregularity in the original judgment 
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was correctable under the pending motion in Durham County, and that 
the defendant ought to  be permitted to pursue his legal remedy there 
"before asking further aid from a court of equity"; and that the lower 
court was in  error in  proceeding to judgment before the motion to cor- 
rect the record could be heard. H o l d e n  v .  T o t t e n ,  225 N. C., 558, 35 
S. E. (2d),  635. 

The motion to correct the record was heard before Grady, Emergency 
Judge, at  March Term, 1946, of Durham Superior Court, who found the 
facts, without objection, and entered an  order correcting the judgment 
in accordance with the facts found. Holden, defendant in  that  case, 
excepted and appealed to the Supreme Court, giving a supersedeas bond 
to stay execution in the sum of $7,000, with R. A. Mewborn, surety. I n  
an  opinion of the Court written by h f r .  Just ice  D e v i n ,  the order of the 
lower court correcting the record was affirmed, the opinion, in appropri- 
ate language, confining decision to the subject matter of the appeal. 
227 N. C., 105. 

After this decision came down, at  January  Term, 1947, and upon 
notice served on defendant and R. 3. Mewborn, his surety, upon motion 
of Totten, successful appellant, Judge R. H u n t  Parker,  finding the facts 
and including in them a verba t im  quotation of the supersedeas bond, 
rendered judgment against Holden and his surety thereupon, limiting 
recovery to $2,263.39, with interest from 10 January,  1933, the sum 
found to be due, and costs. There appears to be no appeal from this 
judgment. 

Totten caused execution to be issued on this judgment, and Holden, 
instituting the present suit, procured an  order from Judge Frizzelle, 
returnable before Judge Burney, and set up in his complaint that  the 
original judgment had become barred by the statute of limitations and 
that  he was in law released from it by the release 3f Warren, a co-debtor 
but not a judgment debtor, by Totten's assignor, the Joint  Stock Land 
Bank. 

The whole matter came on for a hearing before Judge Burney at  June  
Term, 1947, of Greene County Superior Court, who found the facts, 
dissolved the restraining order, and dismissed the action. Plaintiff 
appealed. 

J.  Fa i son  T l t o m o n  and  K.  A. P i t l m a n  for plaint i f f ,  appel lant .  
B e n n e t t  $ McDonald  a n d  R. M. G a n t t  f o r  de fendan t ,  appellee. 

SEAWELL, J. When we follow the record step by step, in this pro- 
tracted litigation we are  left with few comments on the result. 

The challenge to the original judgment went int'o the archives with its 
approved correction and the intervention in due course of a problem 
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more vexing to the present appellant in the later judgment on the seper- 
sedeas bond with the enforcement of which the present appeal is con- 
cerned. Singularly enough, in the present action, the plaintiff harks 
back to the judgment in the original suit, leaving the judgment on which 
execution has been issued practically unassailed, although it is of inde- 
pendent force. 

I f  the original judgment were a t  this time open to challenge, it would 
he a strange sort of equity that  ~vould permit the defendant in execution 
to stay proceedings by successive injunctions until, in the ripeneqs of 
time, he could effectively plead the statute of limitations. I n  a similar 
connection Judge S f o r ~ y  said:  "A party shall not avail of a legal right 
for  the purpose of fraud, oppression, injustice, or injury." I n  Marshall 
2.. Xin fer ,  43 Miss., 666, from which the above quotation is taken, i t  is 
said:  "Where a party gains a legal advantage by the act or omission of 
the court, equity ought not to allow him to avail of i t ;  that  if the advan- 
tage consists in the bar of the s t a t u t ~  of limitations, accrued pending an 
injunction, although the creditor might have had, on motion, a modifica- 
tion of the restraining order, so as to save his right, his omission to make 
the application shall not prejudice him." See Anno., 21 A. L. R., 
1057, (VI) .  

The plea that  plaintiff in that  action was released by the composition 
of Warren with the original creditor-the Joint  Stock Land Bank,-or 
his release by the bank, should have been made in the original action, if 
available a t  a l l ;  in other words, it  mas his duty to put that  matter in 
litigation a t  the first opportunity; and he has suffered two judgments to 
be entered against him fixing his liability and the amount due, one by 
default and the other without appeal. 

The present plaintiff has brought two independent actions relating 
to his supposed matters of defense in the original action brought by the 
Joint  Stock Land Rank Co. The first of these actions was for the pur- 
pose of having the former judgment declared void; and an  independent 
action for that  purpose is within the law and the practice. I n  this he 
failed. The present action stands upon a different footing. The plain- 
tiff cannot, through the instrumentality of an  independent action, insti- 
gate a review of the various processes, orders, and judgment validly made 
by a court in the exercise of its jurisdiction in another proceeding, and 
final in their nature, where neither fraud nor essential invalidity appears. 
Det,elopment Co. z.. Bearden, 227 N .  C., 124;  Privette v. Morgan, 227 
K. C., 264. 

We find no error in the record and the judgment of the court below, 
dissolving the injunction and dismissing the action, is 

Affirmed. 
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STATE v. EUGEXE CHILDRESiS. 

( Filed 19 Sovember, 1947.) 
1. Homicide Sr 2711- 

Defendant testified to the effect that he wns a tasicnb driver and car- 
ried a pistol in his taxi, that upon reaching home he took the gun in the 
house, and that the pistol accidentally dischnrgecl, inflicting fatal injury 
to his wife, as  he was throwing it on the bed. HtTd: I t  \\--as error for the 
court to fail to submit to the jury the question of defendant's guilt of 
manslnughter, and a new trinl is awarded upon his nppenl from conviction 
of murder in the second degree. 

2. Criminal Law 5 53g- 
Where there is evidence of defendant's guilt ')f a lesq degree of the 

crime included in the bill of indictment, defendant is entitled to have the 
question submitted to the jury. G. S.. 15-170. 

3. Criminal ]Law 8 8 l c  (4)- 

Error in failing to submit the question of defendant's guilt of n less 
degree of the crime is not cured by a verdict of guilty of a higher offense, 
since it cannot be known whether the jnry wonld h a w  rendered a nliltler 
verdict if permitted to do so. 

4. Homicide 5 16- 
The rebnttable presumptions that the killing wtrq milnnf111 and that it  

WilS done with malice do not arise from the lnere f :~c t  of a killing with n 
tltwdly weapon, but it  is alqo necessary that the Itillin:: be intentiolial in 
order for the presnrnptions to obtain. 

The intensity of proof required to establish an intentional killing with 
a deadly weapon, where not admitted, is "beyond a reasonable doubt." 
The degree of proof required to rebut the preanmption arising from nn 
intentional killing with a deadly weapon, when e*t;lblishcd or adn~ittcd, is 
"to the satisfaction of the jury." 

,IPPEAL by defendant f r o m  B o b b i t f ,  J., a t  J u l y  Term,  1947, of SURRY. 
Criminal  prosecution on indictment charging the defendant with the 

murder  of M a r y  Childress. 

W h e n  the  case was called for  t r ia l ,  the solicitor announced tha t  he  
would not prosecute on the  capi tal  charge, but  would seek a verdict of 
murder  i n  the  second degree, o r  manslaughter,  as the evidence might  
war ran t .  T h e  defendant entered a plea of not guilty. 

T h e  evidence discloses t h a t  in the S p r i n g  of 1947, the  defendant was a 
taxicab driver  i n  t h e  Town of Mount  -1iry. H e  lived with his wife a t  
the  home of his  mother-in-law on E l m  Street.  

On 29 April, 1947, at about  5:45 p.m., the defendant's wife and her  

mother  were in the kitchen of their  home eat ing supper, when the defend- 
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ant  arrired. The mother testified: "When Gene came home Mary got 
up from the table and went to the door to meet h im;  . . . they went into 
their room where they stayed. I did not hear any conversation between 
them. They were in there four or five minutes and I heard a gun fire 
and she called me and I went i n  there and found her standing there in 
the floor and Gene ahold of her by the arm and his pistol in his hand 

in the direction of her stomach." - 

Nar. ( ' liildrr~s n as shot in the pit of the stomach, and died as a result 
of the gun.llot w o ~ ~ n d  without erer  speaking or making any statement. 

There is also evidence that about three days prior thereto, the defcnd- 
ant \$as heard to cay to his wife: "If you don't do what I told you, by 
G-. I n ill kill you." 

The defentlant testified that he usuallv carried a nistol in his taxicab. 
On the occaiion in question, "after I go; 011t of the i a r  I reached in and 
got the gun and carried it on in. . . . 3Iy wife met me a t  the door . . . 
threw hrr  arm> around me and kissed me ; . . . that  was thr  usual occur- 
rence and greeting when I went home. . . . TS'e walked from the door 
to almost the foot of the bed . . ., she had her left arm around me, . . . 
and I ctarted to pitch the gun on the bed and it went off. . . . She threw 
her arm< 111) around my shouders a t  that t ime; I didn't think she was 
hit : die screamed and her mother came i11 the room." 

The court instructed the jury that oncl of two verdicts might be re- 
turned on the evidence-guilty of murder in the srcond degrce or not 
guiltv. 

Tertlict: Guilty of murder in tlie second degree. 
Judgmcnt : Imprisonment in the State's Prison for not l e s ~  than 17 

nor more than 29 vears. 
Tllr tlefniclant appcals, as~igninp as principal error the failure of the 

court to  submit to the jury the lesi degree of tlie crime charged, to wit, 
nianilaugliter. 

Af to rne ! / -Genern l  A I I c J f ~ r l l a n  and  .Issisiant . l f i o r n c y s - G ~ n e r a l  B r u t o n ,  
R h o d c s ,  n n r l  l l l oody  f o r  f h c  Sfclfe. 

Fo lgr r  (C F o l ~ / c r  a n d  i l ' o l f z  & Brtrber for d e f e n d a n t .  

ST.\(Y. C. J. The defendant is charged with the murder of his wife. 
H e  pleads uxoricide by misadrenture. Thrre is evidence,to support tlie 
chargc and there is evidrnce to ~ ~ p p o r t  the defendant's plea. There is 
nlro el-itlpnce of rnan.;I~ughtrr, i.r., of a n  ~ ~ n l a w f u l  killing without malire. 
,C. 1 % .  ,Cfo fon .  227 F. C., 409. I n  theqe circumstanccq. the ~ta t i l te ,  G. S., 
15-170, requires that  the "less degree of the same crime" be submitted to 
the j iny TI it11 proper instructions. f l .  1' .  R o f r l i f f ,  199 N. C., 9, 153 S. E., 
605; ,c. 1 % .  ,cheek, 219 S. C., 811, 15  S. E. (2d) ,  282. 
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The general rule of practice is, that when it is permissible under the 
indictment, as here, to convict the defendant of "a less degree of the same 
crime," and there is evidence $0 support the milder verdict, the defendant 
is entitled to have the different views arising on the evidence presented 
to the jury under proper instructions, and an  error in this respect is not 
cured by a verdict finding the defendant guilty of a higher degree of the 
same crime, for in such case, i t  cannot be known whether the jury would 
have convicted of the lesser degree if the differeni views, arising on the 
evidence, had been correctly presented in  the court's charge. S. c. Lep, 
206 S. C., 472, 174 S. E., 288; 8. c.. Nezvsome, 195 S. C., 552, 143 
S. E., 187; S. v. Merrick, 171 S. C., 788, 88 S. E., 501. 

A n  intentional killing with a deadly weapon raises two presumptions 
against the killer, first, that the killing was unlawful, and, second, that  
it was done with malice; and an unlawful killing with malice is murder 
in the second degree. S. v. Floyd, 226 N.  C., 571, 39 S. E. (2d),  598; 
S. v. DeGrafenreid, 223 N .  C., 461, 27 S. E. (2d),  130; S. 7.. B l t r m p ,  
223 N .  C., 129, 25 S. E. (2d),  393. I t  should be noted that these pre- 
sumptions arise only from an intentional killing with a deadly weapon; 
and, even then, they may be rebutted-in part by showing no malice 
which would reduce the offense to manslaughter, and altogether by show- 
ing self-defense, unavoidable accident or misadventure, which would 
excuse the homicide and deprive i t  of any unlawfulness. S .  c. S n ~ a d ,  
ante, 37 ;  S. v. Pm'nce, 223 N .  C., 392, 26 S. E. (2d),  875; S .  c. Kcaton, 
206 N. C., 682, 175 S. E., 296. The presumptions do not arise from the 
mere fact of a killing with a deadly weapon. S. z .  Debnam, 222 S. C., 
266, 22 S. E. (2d), 562; S.  v. Gregory, 203 N .  C., 528, 166 S. E., 387; 
S. v. IJorton, 139 IT. C., 588, 51 S. E., 945. The deadly purpose of the 
use of the weapon, when accomplished, is what gives rise to the presump- 
tions; and, unless admitted, this must be established by proof. S. v. 
Ellison, 226 N .  C., 628, 39 S. E. (2d). 524; S.  e. Baker, 222 N. C., 428, 
23 S. E. (2d),  340; S. v. Redman, 217 N.  C., 483, S S. E. (2d), 623. 

The intensity of proof required to establish an intentional killing with 
a deadly ureapon, where not admitted, is "beyond a reasonable doubt." 
The degree of proof required to rebut the presumotion arising from an 
intentional killing with a deadly u7eapon, when established or admitted, 
is "to the satisfaction of the jury." 8. v. Harris?, 223 N. C., 697, 28 
S. E. (2d),  232. 

The exception addressed to the failure of the court to submit to the 
iu ry  the lesser degree of the crime charged, i e . ,  manslaughter, is well 
interposed and must be sustained. 

New trial. 
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HELEN MYRTLE HATVLET McCALLUJl CANNON, EXECUTRIX OF THE 

ESTATE OF JAMES CANNON, Jli., DECEASED, V. EDWARD L. CASKON. 

(Filed 19 November, 1947.) 

1. Executors and Administrato~w § 9- 

There a note payable to decedent matures before his death, an action 
for the collection of such note must be instituted by the representative of 
the estate in his representative capacity. G. S., 28-176. 

h foreign executrix cannot maintain an action in the courts of this 
State against a debtor of the estate residing here to recover on the debt, 
even though the debt be e~idenced by a note, maturing prior to testator's 
death, payable to testator in the state of his residence and of the appoint- 
ment of the executrix. 

A debt is an asset where the debtor resides even though a note has been 
given therefor, without regard to the place where the note is held or where 
it is payable, and therefore the debt constitutes n sufficient asset u p n  
which to base a proceeding for the appointment of an ancillary adminis- 
trator in the state of the debtor's residence. 

APPEAL by defendant from Carr, J., at  June  Term, 1947, of WAKE. 
Civil action instituted by the plaintiff i n  her representative capacity 

as Executrix of the last will and testament of James Cannon, Jr . ,  de- 
ceased, to  recover upon a negotiable note executed by the defendant and 
made payable to James Cannon, J r . ,  in the State of Virginia, which 
note fell due prior t o  the death of plaintiff's testator. Plaintiff is the 
duly qualified and acting Executrix of the estate of James Cannon, Jr . ,  
having qualified in the Probate Court of the State of Virginia, in the 
City of Richmond. 

The defendant demurred to the plaintiff's complaint on the ground that  
a foreign executrix does not have the legal capacity to maintain an action 
in North Carolina. 

From an  order overruling the demurrer, the defendant appeals, assign- 
ing error. 

R. 0. Everett and Kathrine R. Everett for plaintiff. 
Joseph B. Cheshire, Jr., for defendant. 

DENNY, J. The only question presented is whether or not the court 
below committed error in overruling defendant's demurrer. We think 
it should have been sustained. 

I t  is provided in G. S., 28-176: That  ('All actions and proceedings 
brought by or against executors, administrators or collectors, upon any 
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cause of action or right to which the estate is the real party in interest, 
must be brought by or against them in their representative capacity." 
But  we have no statutory authority which authorizes a foreign executor 
or administrator to come into our courts and prosecute or defend an  
action in  his representative capacity. Bank v. Pascake, 172 S. C., 513, 
90 S. E., 515; Glascock v. G'ray, 148 N .  C., 346, 62 S. E., 433; Scott v. 
Lurnbcr Co., 144 S. C., 44, 56 S. E.. 548. Ordinarily wlie11 an  estate 
administered in a probate court of another State, and a debtor of such 
estate resides in this jurisdiction, an  action for the collection of such debt 
cannot be maintained in our courts except by a duly appointed ancillary 
administrator of such estate. Bank v. Pancake, supra. The case of 
Stephens's Ex'rs. v. Smarf's Ez'rs., 4 K. C., 83, cited by the appellee, has 
not been followed, and Bwkhanz, Ez'rs. v. W.lttkow.ski, 64 S. C., 465, also 
relied upon by the appellee, involved a different factual situation. 

I t  has been held that  a foreign reprwcntative m,iy maintain an action 
on a bill or note belonging to his decedent's estate, where such rcpre- 
sentative has the right to sue for the collection of such bill or note in his 
individual capacity. 34 C. J. S., 125!). However there seem5 to be no 
exception to the rule, that  where a note was made payable to the decedent 
and matured before his death, as in the instant case, an action for the 
collection of such note must be instituted by the representative of the 
estate i n  his or  her representative capacity. ,Ind in the absence of 
statutory authority, an  administrator or executor cannot nlaintain an  
action in his representative capacity in the courts of any Statc other 
than the one from which he derived his appointment. 108 A. L. R. 
Anno., 1282; 34 C. J. S., 1259; 21 Am. Jur. ,  857; McIntosh S. C. Prac- 
tice & Procedure, 234; Restatement of the Conflict of Laws. Chap. 11, 
Sec. 507; Woerner on American Law of ddmini:,tration, Vol. 1, 558; 
Schouler on Wills, Executors and Administrators Vol. I V ,  SFC. 3501. 
"A foreign executor or administrator cannot sue in this State, although 
we have one old case to the contrary" (citing Sfeph~?ns's Ex'rs. v. Smart's 
Ex'rs., supra) ; Mordecai's Law Lectures, Chap. 36, p. 1194. 

Even so, a simple debt due a decedent's estate, which is  being admin- 
istered in a foreign jurisdiction, constitutes a sufficient asset upon which 
to base a proceeding for the appointment of an ancillary administrator. 
I n  re Warburg's Estate, 223 N. Y.  S., 780; IIensiey v. Rich, 191 Ind., 
294, 132 N. E., 632; Vogel 71. New York Lifr Ins. Co., 55 F .  ( 2 ) .  205. 
The debt is an  asset where the debtor resides, even t qough a note haq been 
given therefor, without regard to  the place where the note is held or 
where i t  is payable. Wyman u. United States, 10'3 r. S.. 654, 27 Law 
Ed., 1069. 

The dem~irrer  should have bren sustained, and the ruling of the court 
1)elow is 

Reversed. 
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ALBERT W. COWPER, ADMIR'ISTRATOR D. B. S. OF THE ESTATE OF P A U L  
ROUSE, DECESED, v. JESSE G. BROWN A N D  JOHX K. DA\J7SOX, 

and 
HEXRY BELL, A k D M ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  O F  TRE ESTATE OF LEE BELL, DECEASFI), V. 

JESSE G. BROWN A N D  JOHN K. DAWSOX, 
and 

GEORGE ROUSE, A MIR'OR, BY 131s SEXT FRIEND, ALBERT W. COWPER, V. 
JESSE G. RROWN AXD J O H N  K. DAWSON. 

(Filed 19 Norember, 1947.) 

Automobiles §s 15, 18h (2) (3)-Evidence held sufficient for jury on issue 
of negligence and not to disclose contributory negligence as nlatter of 
law on part of cyclist hit by truck. 

The evidence tended to show that  defendant driver tnrned to his left 
to pais  two cars trawling in the same direction and struck two bicycles 
traveling in single file in the opposite direction on their right cide of the 
highwaj . Defendants' eridence w:ls that the collision occurred on the 
paved portion of the highway and that the bicycles were without lights; 
plaintiffs' evidence was to the effect that the bicgcles had turnetl off the 
highway to their right and mere traveling on the shoulder, and that the 
percon riding on the cross-bar of the lead bicycle was holding a lighted 
flaslllight. Defendant drirer testified that he did not see tlie lend bicycle 
a t  all and did not see the second bicycle until he n n s  within f i ~ e  yards of 
it although his lights were in fair condition. H c l d :  Defendants' motions 
to  ions suit shonld hare  been owrruled both in respect to the issue of 
negliqence and the issue of contributory negligence. 

APPEAL by plaintiffs f rom .Morr is,  J., a t  J u n e  Term, 1947, of LENOIR. 
Civil action instituted t o  recover damages f o r  the alleged ~vrongfu l  

dea th  of P a u l  Rouse and  Lee Bell, and  damages f o r  personal injur ies  t o  
George Rouse. T h e  three cases were consolidated f o r  trial.  

P a u l  Rouse and  Lee Bell were killed and George Rouse was inj=d 
when a t ruck  owned by the  defendant, Jesse G. Brown, and  driven by  his 
codefendant, J o h n  K .  Damon, collided with t h e  bicycles on which P a u l  
Rouse, Lee Bell and George Rouse were riding. T h e  collisiori occurred 
between 5 3 0  and 6:00 p.m., 8 J a n u a r y ,  1947, on the  highway leading 
f r o m  Kinston t o  P i n k  H i l l  by  way of Caswell Street  Bridge. 

According to the  evidence offered i n  the t r i a l  below, P a u l  Rouse and 
h e  Bell were both r iding the leading bicycle, and  George Rouse was 
r iding singly and  following behind the  other  boys about the length of the  
bicycle. T h e  boys were proceeding westwardly f rom Kinston, on the  
paved highway about  5 :30 i n  the  afternoon, r iding on their  right-hand 
side of the  p v e d  portioil of t h e  highway, near  the riglit edge of the 
pavement. Lee Bell was r iding on the  cross-bar of the leading bicycle, 
and was holding i n  his  hand  a lighted flashlight; and as  tlie boys observed 



214 I N  T H E  S U P R E M E  COURT.  [228 

two cars and a truck meeting them, they turned off the paved portion 
of the road to their right and were proceeding on the shoulder of the 
road ('about 2 to 2% feet" from the pavement. The driver of defendant's 
truck, i n  attempting to pass the two automobiles, drove his truck over on 
the left side of the highway and off the paved portion thereof onto the 
shoulder along which the boys were riding. The truck and the bicycles 
collided, resulting in the death of Pau l  Rouse and Lee Bell, and the 
serious injury of George Rouse. The  body of Pau l  Rouse was knocked 
about 50 feet from the point of impact and the body of Lee Bell was 
thrown over the cab of defendant's truc~k and fell in the back of the truck. 

The defendant Dawson testified he was driving about 35 miles an  hour 
when he started to pass an automobile just before the collision; that  his 
lights were fa i r  and his brakes were good, that  h e  could see about 150 
feet ahead of him, but he did not see the bicycle on which Pau l  Rouse 
and Lee Bell were riding, until he mas about 5 yai-ds from it, and never 
did see but one bicycle and one boy. H e  further testified: "When you 
pull out from a car in front your lights don't shine down the highway 
then;  and by the time my  lights came back on the highway there were 
those boys; I didn't go completely off the highway. As 1: turned to the 
left I could see not over 15  or 20 feet down the highway. . . . You could 
see a human being 25 feet;  that  wak as f a r  as I did see him with my  
lights as they were that  night. I could see 50 feet if I had had the 
bright lights on, I must have had the dim lights on." Defendant offered 
evidence tending to show the collision took place on the paved portion of 
the road and that  the bicycles were not lighted. 

L4t the close of the evidence offered in behalf of' the respective plain- 
tiffs, the defendants moved for judgment as of nonsuit. The motion was 
denied, but upon renewal of the motion a t  the clo'je of all the evidence, 
the motion was allowed as to each action, and judgment was entered 
accordingly. 

Plaintiffs appeal, assigning error. 

J. A. Jones for plaintiffs. 
Suffon & Greene for defendants. 

DENNY, J. The evidence offered by the respective plaintiffs i n  the 
trial below is sufficient to  carry these cases to  the jury on the issues of 
defendants' alleged negligence. Phillips v. Nessn~ith, 226 N.  C., 173, 
37 S. E. (2d), 178; Wall v. Bain, 222 N.  C., 375, 23 S. E. (2d),  330; 
Pearson v. Luther, 212 N .  C., 412, 193 S. E., 739;  Lincoln v. R. R., 
207 N. C., 787, 178 S. E., 601. 

The defendants contend that  if i t  be conceded that  the defendant 
Dawson was operating the truck of his codefendant in a negligent manner 
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a t  the  t ime of t h e  collision referred to  herein, these plaintiffs a r e  not 
entitled t o  recover as  a mat te r  of law, b y  reason of t h e  contributory 
negligence of George Rouse and the  intestates as  shown b y  the evidence. 

Conceding, but  no t  deciding, t h a t  there is evidence of contributory 
negligence on the  p a r t  of George Rouse and  the  intestates, it is not of 
such a character  as  would justify holding i t  t o  be so a s  a mat te r  of law. 
T h e  eridence offered on this record justifies the conclusion t h a t  these 
cases should be submitted to  the  j u r y  on t h e  proper issues raised by  the  
pleadings. Wall v. Bain, supra; Nanheim v. Blue Bird Taxi Corp., 214 
K. C., 689, 200 S. E., 682;  Pearson v. Luther, supra. 

T h e  judgment of the court  below is 
Reversed. 

IN RE WILL OF BELL EDDLEMAR' KESTLER. 

(Filed 19 November, 1947.) 
1. Wills 9 2 3 b  

It is competent for the natural object of testatrix' bounty to testify on 
the issue of mental incapacity that, something less than two years prior to 
the execution of the instrument caveated, testatrix told the witness that 
papers had been prepared leaving the property to  her, or a t  least the 
admission of such testimony is not sufficient ground for  reversal. 

2. Appeal and Error § 39- 
The admission of testimony over objection cannot be held for prejudicial 

error when testimony of like import is admitted without objection. 

3. Wills § 25--. 

The use of the phrase "at the approximate time" of executing the in- 
strument, in charging upon the question of mental capacity, will not be 
held for prejudicial error when the evidence tends to show a probable 
variation of several days between the preparation of the paper and its 
publication, and in other portions of the charge and in the issue submitted 
the question of mental capacity is directed to the time of the execution 
of the instrument. 

4. Appeal and Error 8 3 9 b  
Where in a caveat proceeding there is no reversible error relating to 

the jury's finding of mental incapacity, exceptions relating solely to the 
issue of undue influence become immaterial and need not be considered. 

APPEAL by  propounder f rom Alley, J., a t  F e b r u a r y  Term,  1947, of 
CABARRUS. 

Issue of devisavit vel non, raised by  a caveat t o  t h e  will of Bell Eddle- 
m a n  Kestler, la te  of Cabar rus  County, based on  alleged mental  incapacity 
and  undue influence. 
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I N  RE WIU OE. KESTLER. 

The will of the deceased was probated in common form on 17 October, 
1946, having been offered for such purpose by H a m p  Russell, principal 
beneficiary and executor named therein. The propounder is a stranger 
in blood to the deceased. 

Thereafter, on 12 November, 1946, Odessa S. Williams, a niece of the 
testatrix, filed a caveat to the will, alleging mental incapacity and undue 
influence on the part  of the propounder. Interested parties were listed 
and duly cited. The issue was transferred to the civil issue docket; and 
upon the hearing, the caveat was sustained on both grounds, the jury 
answering that  the testatrix was incapable of making a will a t  the time 
of its execution, and that  the paper writing propounded was procured 
by the undue influence of the propounder. 

From judgment setting the will aside, the propounder appeals, assign- 
ing errors. 

I lar tse l l  cE. Hartsel l  for propounder ,  appel lant .  
2. -4. X o r r i s ,  Jr. ,  and  J o h n  H u g h  W i l l i a m s  for caveafor ,  appellee. 

STACY, C. J. Only two exceptions need engage our attention, the one 
relating to the competency of opinion evidence, the other to the correct- 
ness of the charge. 

1. The will under caveat is dated 18 Xarch,  1946. The lawyer who 
drew i t  says i t  was prepared on that  date, and it "might have been 
signed a day or two later." The testatrix died nearly eight months 
thereafter. Her  husband, Simon Iiestler, predeceased her by more than 
a year. I I e  died sometime after 14  J u l ~ e ,  1944 (on which date he and his 
wife executed a deed to Maude Gibson). 

Odessa Williams mas reared in the home of the Kestlere. She came 
there when she was 3 years old and stayed until she was 28. She says 
she spent a week with her aunt after her Uncle Simon's funeral. I t  was 
during this visit, according to the witness, that  Aunt Bell "told me they 
had papers made out that  I would get what they had-if anything hap- 
pened to  me my niece would get it." The purpose of this evidence w'as 
to lay, in part, the foundation for her opinion t h i t  her aunt was con- 
sciously incapable of making a later will totally a t  variance with this 
declaration. I n  re W i l l  of Lonlax,  226 K. C., 498 39 S. E .  (2d), 388; 
I n  T P  Will of P r a w n ,  169 N. C., 561, 86 S. E., 587. While objection 
was interposed to the question which elicited the testimony, there was 
110 objection to the answer and no motion to strike. Nevertheless, passing 
the sufficiency of the challenge, the evidence is com~e ten t  on the issue of 
mental incapacity. In re  W i l l  o f  B r o u m ,  203 N.  C., 347, 166 S. E., 72;  
Risset f  2'. Bai ley ,  176 IS. C. ,  43, 96 S. E., 648. least its admission 
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would not work a new trial according to our previous decisions. In  r ~ '  

V i l l  of Hinton, 180 N .  C., 206, 104 S. E., 341. 
Kor  does i t  appear to be too remote in point of time. In  rc I'l'ill o f  

I Ia rgrove ,  206 N .  C., 307, 173 S. E., 577. The exact length of time is 
not given. I t  must have been soniethiiig less than two years. I n  re 11'111 
of B r o w n ,  194 N. C., 553, 140 S. E., 192. However, the testimony of 
,lrey Gray, a  wigl lib or, q u o t ~ s  the same declaration of purpose without 
objection. Likewise, in full accord with the above testimony is that  of 
the sister of the deceased: "If I may say i t  in my own xay .  She would 
talk good; she was as nice as she could be a t  times and you would walk 
over to that corner and she would cuss you out. That  don't appear to 
mc that  her mind was sound. Russell waited on he r ;  did nice things for 
her. Slip said, 'IIe is just like all the rest of the damn niggers, trying to 
tr im me and get what I have got.' " 

2. The following excerpt from thc charge forms the basis of pro- 
pounder's principal exception: "If i t  is proved to you by the evidence 
that  she did not have a sound mind and disposing memory a t  the approxi- 
mate time of making the alleged will, thcn i t  would be your duty t o  find 
that  she did not have testamentary capacity to  make the will in question." 

Of course, testamentary capacity a t  the time of the making of the 
will is the test, I n  re Will of Hargrove, supra, but here the record shows 
a probable variation of several days between its preparation or date, and 
its publication. "Ordinarily, the question of a few days might not be 
capitally important, but this would depend entirely upon the circum- 
stances of the given case." I n  re IYilZ of Ross, 182 N. C., 477, 109 S. E., 
365. There is no e~ idence  on the instant record of any marked change - 
in the mental condition of the testatrix around the time the will was 
made. Some of the mitnesse? speak of the condition of her m i ~ i d  on "the 
date of the execution, or about that  time." Then, too, in other portions 
of the charge the jury's attention is directed to the "making and execu- 
tion of the will" and "at the moment." The use of the word "approxi- 
mate," while inexact, is regarded too slight a departure to be held for 
reversible error in the light of the present record. The issue spcaks "at 
the time of the execution of said paper writing." The jury could hardly 
have been misled by the instruction. I n  re W i l l  of Stocks, 175 N. C., 
224, 95 S. E., 360. 

3. The propounder is named as the principal beneficiary and executor 
of the will. H e  was a stranger in blood to the deceased and often min- 
istered to her wants after her husband's death. H e  joined with a nephew 
in hiring Willie Miller to  stay with her. H e  was a constant visitor i n  
her home. The jury has found that  the will was procured by his undue 
influence. I n  re Will of Mueller, 170 N. C., 25, 56 S. E., 719. Though 
charged with overreaching, he did not take the witness stand. I n  re Will 
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of H i n t o n ,  supra. However, as the issue of mental incapacity was an- 
swered in the affirmative, which sustains the caveist, the exceptions ad- 
dressed to the issue of undue influence may be put to one side. W i n b o r n e  
71. L l o y d ,  209 N .  C., 483, 183 S. E., 756. They need not be considered. 

I f  the deceased were incapable of making a will, the manner of its 
procurement would seem to be immaterial. 

The validity of the trial will be sustained. 
No error. 

(Filed 19 November, 1947. ) 

1. Trial 8 31c: Sales § 27- 

The purchaser admitted he owed a portion of the balance of the Pnr- 
chase price but contended that he was entitled to a reduction of the 
amount on account of breach of implied warranty. The seller contended 
he was entitled to recover the full  balance of the purchase price. H e l d :  
An instruction to answer the issue for the full  amount claimed by the 
seller or to answer the issue nothing, in accordance with the finding upon 
the question of breach of warranty, must be held for reversible error. 

While under the doctrine of caveat emptor there is no implied warranty 
of quality in the sale of personalty, there is an implied warranty that the 
goods be not worthless for the purpose for  which intended. 

APPEAL by plaintiff from P a t t o n ,  Special  J u d g e ,  at April Term, 1947, 
of MECKLENBURQ. 

Suit by plaintiff to determine the balance due or. 56 tons of hay pur- 
chased by him from the defendant. The jury returned verdict that plain- 
tiff was indebted to the defendant in the sum of $1859.13 with interest, 
and from judgment in accord therewith the plaintiff appealed. 

M c R a e  & M c R a e  for plaint i f f ,  appel lant .  
McDougle ,  E r v i n ,  Fa i r l ey  & Horack  for de fendan t ,  appellee. 

DEVIN, J. Some controversy having arisen between plaintiff and de- 
fendant as to the balance due on a quantity of hay purchased from the 
defendant, the plaintiff adopted the procedure of instituting an  action to 
determine the amount he owed. However, the defendant having an- 
swered and set up the amount he claimed was due, questions as to the 
form and sufficiency of the complaint are not presented. 
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The plaintiff bottomed his action on breach of implied warranty in the 
sale of the hay, in tha t  a portion of i t  mas unfit for the use for which i t  
was intended. H e  offered evidence tending to show that  much of the hay 
delirered contained sticks, stones and rubbish unfit for food for cattle and 
had to be thrown away. H e  testified one-third of the hay was good, one- 
third passable, and one-third no good. Said he :  "Cattle will not 
eat it. . . ., it  can't be classified as hay." A number of truck loads of 
this worthless material was hauled away and thrown in the gulleys. H e  
testified he contracted for good lespedeza hay;  that  the hay was delivered 
in installments ( ten) over a period of several weeks; that  the first deliv- 
eries were all right, and that he did not have opportunity to inspect all 
later delirerics. Plaintiff paid $325, about half of the contract price, 
and admitted he owed a nortion of the balance. but claimed reduction in 
the amount on account of breach of implied warranty as to a substantial 
part  of the hay delivered. 

The defendant's rvidence was sharply contradictory and tended to show 
that  plaintiff had gotten what he contracted to buy;  that  it was received 
without objection, part  of i t  used, and $825 paid on account without 
criticism, and that  only when defendant began to press him for the 
balance was any complaint made. 

Plaintiff assigns error in the court's instructions to the jury, in that 
it was stated that  the plaintiff claimed he owed nothing, and the case mas 
in  effect presented as one in which the defendant must recover all he 
claimed or nothing. The court stated the contentions of the parties as 
being that  plaintiff contended he owed the defendant nothing, and that  
defendant contended plaintiff owed him $859.13. After charging the 
jury if they found that  plaintiff purchased the hay in question from the 
defendant, and that  plaintiff inspected the hay  and accepted the same, 
they should answer the issue $859.13 with interest, the court said, "If, 
on the other hand, gentlemen of the jury, you find that  the hay in 
question was purchased by plaintiff from defendant, and that  said hay 
was not reasonably fit for  the purpose for which it was sold and pur- 
chased, then i t  would be your duty  t o  answer the issue nothing." This 
instruction was repeated in substantially similar form. 

I t  is apparent that  plaintiff's case that  he owed part  but not all was 
not properly presented to the jury, nor was the jury instructed that  the 
purpose of plaintiff's suit was to reduce the amount claimed as balance 
due on the contract price of the hay, in proportion to the amount of hay 
delivered which was unfit for use, if they found any substantial portion 
of i t  was unfit. The jury should have been given opportunity, if they 
found in  accordance with plaintiff's evidence, to award less than the 
whole of defendant's claim. Davis v. Morgan, ante, 78. 
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Athough, under the maxim of the common law cczveat emptor,  there is 
no implied warranty as to quality in the sale of personal property, the 
seller is nevertheless hcld to the duty of furnishing property in com- 
pliance with the contract of sale and such as shall be capable of being 
used for the purpose intended. Ashford  v. Shrader,  167 N. C., 45, 83 
S. E., 20;  Furni ture Co.  .c. V f g .  Co., 169 N .  C., 41, 85 S. E., 35 ;  Swift 
c f  Co. 1.. < l y d l e f f ,  192 Y. C., 330, 135 S. E., 141;  1Villiams c. Clze~v-olet 
Po., 209 S. C., 29, 182 S. E., 719. I n  the expressive language of Lord 
Ellcnborozigh in Gardner z.. Gray ,  4 Campbell, 143, "the purchaser can- 
not be supposed to buy goods to lay them on a dunghill." I n  the Ashford 
case, w p m ,  the contract was for 600 boxes of oranges. Proof that one- 
third of them were unusable maq held sufficient to support recovery pro 
t a n f o  on the ground of breach of implied warranty. 

Other exceptions noted and brought forward in  plaintiff's appeal hare  
not been considered, as, for  the reasons stated, there must be a new trial, 
and the questions therein raised may not be again presented. 

S e w  trial. 

MART 0. STAFFORD ET AI.. v. R. 11. !<ALE. 

(Filed 19 Xo~~eniber, 1947.) 
1. Ejectment 5 7- 

In an action in summary ejectment proof of notice given the 14th of 
the month to quit the premises on or before the first of the following 
month is insufficient to show the statutory notice terminating the term, 
G .  S.. 42-14, when it appears that the original occxpancy was taken on 
the 18th of the month and plaintiff offers no evidence as to the date of the 
month the term began or when the monthly rentsls became due, G. S., 
-12-26, and upon failure also of proof of plaintiff's a~erment  of nonpayment 
of rent, defendant's motion to nonsuit is allowed i n  the Supreme Court. 
G .  S.. 1-183. 

2. Trial § 21- 

A fatal variance between allegation and proof ;justifies nonsuit, as it 
amounts to a total failure of proof on the declaration or the cause alleged. 

APPEAL by defendant from S i n k ,  J., a t  April-May Term, 1947, of 
WILKES. 

Summary proceeding in ejectment commenced before a justice of the 
peace and tried de novo on defendant's appeal to the Superior Court. 

The defendant is a merchant in the Town of North Wilkesboro. On 
18 March, 1930, he took possession, as tenant, of a brick store building 
belonging to  E. F. Stafford. The  agreed rental was payable monthly a t  
the rate of $49.00 a month. 
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I n  . J I I ~ ~ ,  1935, the rent was increased to $75.00 per month by agree- 
nlent between the defendant and one of the heirs of E. F. Stafford, and 
the defendant has been pa:ing this amount ever since. Thr  parties are 
in  disagreement as to the term or duration of the lease then agreed upon. 
The plaintiff; say it was to be on "a monthly rental basis." The defend- 
an t  s a p  i t  was to be for three years in concideration of the increaw 
in rent. 

Thereafter, on 14 February, 1947, the plaintiffs gave the defendant 
written notice to varate the premifes "on or before the 1st clay of March, 
19-17.'' Ths summary proceeding was instituted on 3 March, 1047, to 
evict tlie defendant from the demised premises for "that said defendant 
has failed to comply with the terms of <aid leaw and has failed to pay 
tlie re11t:ils +pecifiecl therein." I t  is further alleged in the plaintiffs' oath 
that tieinarid for posbe4on of the premises has been made of the dcfend- 
ant. "nho refuses to surrender it, but holds over." Therefore,  plaintiffs 
pray that  the^ be put in possession of the premises. 

There n a s  a judgment in the justice's court for the plaintiffs, from 
which tlie defendant appealed to the Superior Court, whew the matters 
werP tried t l e  n o ~ o  at  the Aipril-May Term, 1947, and again resulted in 
a verdict and judgment of eviction. 

From this judgment the defendant appeals, as-igning errorc, insisting 
chiefly upon his demurrer to the evidence. 

Tf'hich-er & W h i c k e r  for p l a i n f i f s ,  appellees.  
i l ' r i w f t e ,  Ho l shouser  (e. Mitche l l  for  d( . fendnnt ,  appe l lan t  

STACT, C. J. *Ifter the defendant's renewed motion for judgment of 
nonsuit had been overruled and exception duly entered, the case was 
submitted to  the jury to ascertain whether the lease was from month to 
month or for a term of three years. 

The issue was clearly stated in the following instructions: "You, 
gentlemen of the jury, understand what the differences between these 
~ a r t i e s  are. That  is to say. their differences in what kind of contract i t  ", 
was, and it is the duty of the jury to determine what kind of rental 
contract exists between these parties. I f  you find by the greater weight 
of the evidence with the plaintiff's contention relating to these issues, you 
will answer it Yes. I f  you fail so to find, you will answer i t  No." 

The jury answered simply that  the plaintiffs were entitled to the pos- 
session of their property, which, under the charge, means that  the lease 
%,as on "a monthly rental basis." This alone is not enough. 

I n  the first place, there is no evidence to support the conclusion that  
the term had ended, whatever its length, and that  the defendant was a 
tenant in possession holding over. G. S., 42-26. Secondly, there has been 
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no failure to pay the rent when due, and there is neither allegation nor 
proof to  show when the term began or when the monthly rentals became 
due. The  defendant entered into possession on the 18th of the month. 
The notice to quit designated the time as "on or before the 1st day of 
March, 1947." G. S., 42-14. The record is silent *3s to  whether this was 
sufficient to  terminate the tenancy. Simmons v. Jarman, 122 N.  C., 195, 
29 S. E., 332; Cherry v. Whitehurst, 216 N.  C., 340, 4 S. E .  (2d),  900. 
-1 diligent search of the transcript fails to reveal any evidence to snp- 

port the claim as set out in the plaintiff's oath. A fatal  variance be- 
tween allegation and proof usually results in a dismissal of the proceed- 
ing, as this amounts to a total failure of proof on the declaration or the 
cause alleged. Sycamore ~ V i l l s  v. Veneer Co., ante, 115; S. z.. Hnrbert, 
185 N. C., 760, 118 S. E., 6. "Proof without allegation is as unavailing 
as allegation without proof." Talley v. Granite Quarries Co., 174 N. C., 
445, 93 S. E., 995; S. v. Law, 227 N. C., 103, 40 E. E. (2d) ,  699. 

There was error in overruling the defendant's ml2tion for judgment as 
in case of nonsuit after ali the evidence on both sides was in. The de- 
fendant has the benefit of the exception on appeal. G. S., 1-183. I t  will 
be allowed here. 

Reversed. 

WILLIE BELLE NICHOLS, ADMIXISTRATRIX OF JA33ES STARKEY NICH- 
OLS, DECEASED, v. ATLANTIC COAST LISE RBILROAT) COMPANY. 

(Filed 19 Norember, 1947.) 
Negligence Cj 4b- 

Maintenance of a circular unenclosed pool 6Y2 feet in  diameter and 24 
inches deep on railroad property across the street from a baseball ground 
or park where children were accustomed to play, dl?es not impose liability 
for the death of a 2% year old child found drowned in the pool, since 
such unfortunate occurrence was not one which reasonably should hare 
been anticipated and guarded against. 

APPEAL by plaintiff from Stevens, J., at  May Term, 1947, of BERTIE. 
Affirmed. 

Action to recover damages for wrongful death of plaintiff's intestate 
alleged to  have been caused by the negligence of the defendant. I t  was 
alleged that  defendant negligently failed properly to safeguard a small 
pool which i t  permitted t o  be maintained on its right of way near its 
station in  Aulander, N. C., and tha t  in consequence plaintiff's intestate, 
a child of less than three years, was drowned. 

At the close of plaintiff's evidence motion for  judgment of nonsuit was 
allowed, and from judgment dismissing the action plaintiff appealed. 
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J .  W .  Parker and 8. R. Lane for plainfiff ,  appellant. 
Rodman d2 Rodman for defendant, appellee. 

DEWS, J. Kear  its railroad station in Aulander. the defendant had 
permitted the construction and maintenance of a small circular unen- 
closed pool, six and one-half feet in diameter and twenty-four inches 
deep. There were some goldfish in the pool. Across the street or road 
from the pool ,$;as an open baseball ground or park in which children 
were accustomed to play. On the morning of 30 June,  1946, the plain- 
tiff's intestate, aged two years and seven months, in company with four 
other small children whose ages ranged from five to ten years, left the 
home of the plaintiff, with her consent, crossed the railroad track and 
went to the ball ground, some two hundred and forty feet distant. After 
the children had played a xvhile, the intestate said he was going home and 
left, going in that  direction. Sometime afterward this child w.as found 
in  the pool, drowned. 

The plaintiff asks recorery for the death of the child on the principle 
enunciated in Barlow v. G u r n f y ,  224 N .  C., 223, 29 S. E. (2d),  681; 
C'ummings T .  Dunn i~ lg ,  210 N .  C., 156, 185 S. E., 653, and Brannon v. 
Sprinkle, 207 S. C., 398, 177 S. E.. 114. But  here the record is lacking 
in evidence that  the small shallow ~ o o l  described was the common resort 
of children, or that  small children played in and around it to such an 
extent as to impose upon the defendant the duty of exercising due care 
to  safeguard it. Nor  is the evidence such as to invoke the principle of 
liability for injury to  children from the maintenance of inherently dan- 
gerous instrumentalities which are attractive and alluring to them as 
discussed by Justice Walker  in Ferrell v. Cotton Hil ls ,  157 N .  C., 528, 
73 S. E., 142. See also Harris v. R. R., 220 K. C., 698, 18 S. E. (2d),  
204; Boyefte  1 % .  R. R., 227 N .  C., 406, 42 S. E. (2d),  462, and cases 
cited. There was nothing to put the defendant on notice of any danger 
reasonably to be apprehended from the maintenance of the pool. Indeed, 
the plaintiff, the mother of the child, testified: "It did not occur to me 
that  it was dangerous, or that the child would drown." I t  was said in 
Lee v. Cpholstery Co., 227 N. C., 88, 40 S. E. (2d),  688, that  "It must 
be m a d e t o  appear that  the injury was the natural and probable conse- 
quence of the negligent act and ought to have been foreseen in the light 
of attending circumstances." 

Deplorable as was the death of the child by drowning in the shallow 
pool, the evidence does not make i t  appear that  this unfortunate occur- 
rence was one which reasonably should have been anticipated and guarded 
against by the defendant. Boyette v. R. R., supra; Hedgepath v. Dur- 
ham,  223 N .  C., 822, 28 S. E. (2d),  503. 

The judgment of nonsuit will be upheld. 
Affirmed. 



IS THE SUPRENE COC.RT. 

1. Evidence  # 36- 

O l ~ j c c t i o ~ ~  to the  ntlmisaion in evid(~nce of all itemized, verifivtl st:~temt'nt 
: ~ t t : ~ c l i c ~ l  to tlie coniplaint is  untena1)le when the  statement is  not admitted 
:is s11ch bnt is  ntlmitted only a f t e r  n witness competent to testify is  esnm- 
inctl nntl testifies of his own li1101~1etlgc col~ccrning the  mat ters  therein 
contninecl. 

2. Pr incipal  a n d  Sure ty  5 1%- 

In  : ~ n  action on ;I snrety 1)ond fo r  public c o ~ ~ s t n i c t i o n ,  st ;~temcwts o r  
ntlmissions of thc. principal contr:ac310r made in the  coiirse of his dealings 
with t l ~ o w  protc~rtrtl 11s tlic, bond, n h i r h  t r ~ ~ t l  to p r o w  the dcl)t or t he  
amolrnt thercof, art. conipc,tc'nt ngninst the  s ~ ~ r v t y .  The rn l t~  tha t  such 
s t : l t cme~~t s  a r c  not binding ~ I I  n s ~ ~ r e t g  simply menns the s n w t y  is  not 
precl~ldcd frorn offering evidence in col~trndiction thereof. 

3. Tr ia l  5 1i- 

Esception of onc defendant to t l ~ e  general ntlmission of c~v id t~nw corn. 
w t c n t  solely ngainst the other dcfcmlnnt, is nntrnnhlc in tlic a l w e ~ ~ c r  of 
n r e q w s t  a t  the  t ime tha t  i t s  ndniission be liniiletl. 

4. Ap11eal a n d  E r r o r  9 Sod- 
Fintlingc of fact  of the tr inl  conrt  whtw s ~ ~ p n o r t c d  by competent cvi- 

tlcncc, even t l ~ o i ~ g h  there he e ~ i d c n c e  c o ~ ~ t v o ,  a r c  I~intling o ~ i  nppenl. 

5. Pr inc ipa l  a n d  Sure ty  5 i- 
*\ 11o11tl for  pnl>lic3 construction contlitionetl ~ i p o ~ i  tlie sntisf:iction of 

":111 claims nntl clcn~nndu incnrred" in the  performnnce of t he  contrtlct . . . 
: ~ n d  pnynicnt f o r  lnlmr ant1 mntcrinl, i s  h e l d  to  inclnde rtwtnl cost of 
pnrnm:~t ic  nxlcliinery o r  eqnipment hired to  do meclinnicnl work in fnr-  
t h e r n w r  of the contract. G. S., 44 14. 

6. Insurnnce  5 4- 

The  rule thnt  insnrnnce contracts muct p r o ~ i t l e  the p r n t e c t i o ~ ~  rcqniretl 
by Ian  ant1 thnt  if stntntory proviaions a r e  not therein inclndetl they a re  
incorporntcd therein hy operation of Inn., does not preclude the  parties 
frorn contracting for  protection in addition to t h ?  minimum prescribed by 
s ta tu te .  

7. P r inc ipa l  a n d  Sure ty  5 i- 
The  contention of the  surety on :I bond fo r  public constrnction tha t  i t s  

liability fo r  rental  charges f o r  equipment used in the  performance of the  
contract  should be limited to the  t ime snch equipment was  in ac tual  opera- 
tion is  untenable, since the  presence of snch equipment a t  t he  job fo r  use 
when needed is  in furtherance of the performance of t he  contract. 

APPEAL by d e f e n d a n t  S t a n d a r d  Acc iden t  I n s u r a n c e  C o m p a n y  f r o m  
Armstrong, J., March 31 T e r m ,  1947, MECKLENBURQ. Affirmed. 



Action to Ic.co\er f o r  rental of l,iienniatic rilacliinerg and equipment 
furni>lied. indir idual  def'elitlaiit iii the coii.truction of pnblic irnprove- 
rncnt,i. 

0 1 1  20  Dt~cc~nibcr 1 N 4 ,  defciidaiit Hoiitlercoii eontracte~l  it11 t l ~ c  Ci ty  
of C'liurlotte 10  i11.tall t n o  r a n  v a t e r  purlil)iiig unit. a t  the ( 'atawha 
Ri7 c r  Pl l i i ipi l~g Station. I n  conlicctiaii tlieien it11 I lenderwli ,  pursnaiit  
to tlw rcqui re r~ ic . l~ t  of G. S. 44-14, c x e c u t d  ~ii(ltwiility l)ond ill the .urn 
of' $ 1 0 , 4 : i h ~  itli tlcfendant i r i~ural ic~e coilil~uiiy a. .urrty. The  condition 
of tlie 11ond i~ as follov. : 

" S o \ \ .  T I I I K I . F O R ~ ,  the coiiditioli of thi. obligation i i  \11ch, tha t ,  if 
rhc Principal  <hall f:~itlifully 1)crforrli tlic said C'oiitract 011 his, i t* or 
tlicir par t .  alid .:~ticfy a11 cliti~iic aiitl t f r m a ~ i t l ~ ,  inc~i r rcd  for  thc ianie, 
and shall full>- indciniiify antl paye harn~lez-  tile Ci ty  fro111 all cost, and 
tlail~agc nliich tlie ('it) r ~ ~ a y  incui ill n ~ a k i n g  good a n y  quch tlcfault, and 
shall pay all persons n l io  h a l e  contract. direcstlg n i t h  the Principal ,  or 
a n y  Sub-C'o~ilractor of tlic said Priricip:~l f o r  labor o r  riiatc~l~ial. or both, 
t l m i  thi. obligation *hall h(, nnll awl  7 oid ;  o t l i c rn iv ,  it  .liall r t w a i n  iii 
full  force and rffect." 

i 3 i h e r e  i. wlio a  tipi id at ion i n  t l ~ c  i m t l  that  it  i i  rsecutctl under and 
pur-"ant to  G. S., 44-14. ~rl i ic l i  scction i- by rtderence iilcorl~orated 
the1 ('111. 

T h c  contract ncce+itatetl horiiig hole3 through :I dam. Tlw coiitractor 
did not ~~o..c-- the equ i~~rnc~i i t  ~ q n i r c d  to do t h i ~  work. TIC caontractctl 
Irith plaintiffs fo r  the iwltal  of rer tain p11euni:itic rllac11inr.ry ant1 inci- 
tl(~iita1 rqnipn~cwt to  1)c 11.ctl in  fulfilling tlic contract. Rc~ntal-  were 
charged in acroltl v i t h  the co~i t rac t  a l ~ d  OPA r e g ~ ~ l a t i o n b  then in force. 
Jlontlily inyoices a c r e  furnished I1cnder;on to whicll he voiced n o  ohjcc- 
tion. I-Ie rrnlittetl f o r  the inroiccs unt i l  tlic fir.t n e r k  i n  Octotwr but 
thewafter  tlefanltrd. Tlierc i., as  plaintiff, allrge, $992.10 due ant1 
unpaid. 

T h c  ctatutory noticc to other crctlitors Ilaa bern pul)liihetl. 
IVlien the causc came on for  hearing, the  parties ~vaivetl trial 1)' j u i y  

and a g r e d  t h a t  t l i ~  conrt ihould hear  the cvitlencc, find tlic facts, a i d  
re~l t lcr  judgmcnt on the facts  found. 

Tl i r  court belon found the fact; in  detail ,  the facts  found bring in 
sub-tance tha t  nlaintiffs. under contract nit11 I I c n d c r ~ o i ~ .  rented h im 
certain jack hammers and like labor-saving pneurilatic equipment for  use 
on the  Ci ty  of Charlotte job;  that  there is now due antl unpaid on said 
contract of rental  $992.10 with intereqt. It conch~ded t h a t  thc drfendant  
insurance company is liable fo r  the payment  thrreof. Judgment  was 
entered accordingly. Defendant iiisurance coinpang excepted to each and 
e re ry  finding of fact  and coilclusion of law and to the  signing of the  
judgment a i d  appealed. 
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J .  Spenccr  Bell  for p l a i n t i f  appellees. 
F r a n k  H.  K e n n e d y  a n d  N a f h a n i d  G. S i m s  for defendant  S tandard  

Accident  Insurance  C o m p a n y ,  appellant.  

BARSHILL, J. The itemized, verified statement attached to the com- 
plaint was not admitted in evidence as such. I t  was admitted only after 
a witnees competent to testify was examined and testified of his own 
knowledge concerning the matters and things the:rein contained. Excep- 
tion thereto cannot,be sustained. 

Before the plaintiffs can recover against defendant surety company 
they must establish a debt against the contractor incurred in the fulfill- 
ment of his contract with the City of Charlotte. IIence, any evidence, 
including statements of the contractor, a party defendant, made in the 
course of his dealings with the plaintiffs and terding to prove the debt 
or the amount thereof, was competent. Furthermore, the two defendants 
are represented by the same counsel. The objections to the testimony of 
H. B. Owsley were general in nature and there was no request that the 
court limit it to the defendant Henderson. The exceptions thereto now 
pressed by the defendant surety company. are, on this record, untenable. 

Nothing in Chozen  Confect ions  v. Johnson ,  221 N.  C., 224, 19 S. E. 
(2d), 866, is in conflict with this conclusion. The admissions of the 
principal debtor, at least in a joint action such as this, are competent to 
prove the debt. The rule that such statements are not binding on the 
surety simply means the surety is not precluded from offering evidence in 
contradiction thereof. 

The findings of fact made by the court below are supported by compe- 
tent evidence and are binding on us. Ligh tner  v Boone,  ante ,  199, and 
cited cases. There is very slight evidence, if any, that any part of the 
equipment was diverted to other jobs. I f  we concede there is some testi- 
mony to that effect then it was a controverted fact which has been settled 
by the findings of the court below. 

This disposes of the incidental questions, worthy of note, which arose 
during the course of the trial and brings us to t h ~  pivotal question upon 
which the appellant's case must stand or fall. I s  ihe rental cost of pneu- 
matic machinery or equipment hired to do mechanical work in further- 
ance of the contract within the terms of the bond? 

To answer the question it is not necessary for u,j to decide whether the 
rental cost of such equipment is labor or material. The answer does not 
rest on such narrow ground, but rather is to be found in the broad and 
inclusive language of the bond itself. But see T o w n  of Cornel ius  v. 
Lampton, ,  189 N. C., 714, 128 S. E., 334; W i s e m 8 z n  v. L a c y ,  193 N .  C., 
7"' 138 S. E., 121, and cited cases. 
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The contract of insurance constitutes a general indemnity or faithful 
performance undertaking. The appellant assures the faithful perform- 
ance of the contract and guarantees the satisfaction of "all claims and 
demands, incurred for the same" as well as contracts "for labor or mate- 
rial, or both." ,4 contract for the rental of equipment is included. 

No  doubt the surety fixed its premium on the basis of the risk assumed. 
Now that liability has arisen it must pay in accord with the terms of its 
contract. 

But the appellant, citing and relying on Louisiana H i g h w a y  Commis-  
sion v. N c C a i n ,  1 So. (2d),  545, and Royal  Indemni ty  Co. v. D a y  & 
Maddock Co., 150 N. E., 426, insists that "The bond involved herein is 
a statutory bond and we must look to the statute to find the conditions of 
the bond; for whatever is written in it, not required by statute, must be 
read out of the bond, and whatever is not expressed in it, but which 
ought to have been incorporated, must be read into it." 

The cited cases so hold, but we do not adhere to any rule prevailing 
in other jurisdictions which prohibits parties to a contract of insurance 
executed pursuant to statute from inserting provisions which assure pro- 
tection above and beyond that required by the statute. 

The statute, G. S. 44-14, was designed and intended to provide protec- 
tion for laborers and materialmen furnishing labor or material for the 
construction of public works commensurate with that afforded them while 
engaged in private construction. I t  prescribes the minimum protection 
that  must be furnished but does not undertake to stipulate the maximum. 
I t  provides a floor but not a ceiling. As to that  the parties are free to 
contract. 

The contract must provide the protection required by law. To that 
end the provisions of the statute, if not actually included in the written 
agreement, are incorporated therein by operation of law. 

Subject to this limitation the parties are free to contract. The indem- 
nity company will not be permitted to afford protection less than that 
required by law. On the other hand i t  may assume any additional lia- 
bility and provide any additional protection i t  and the assured may 
agree upon. Certainly this Court will not read out of the contract pro- 
tective provisions voluntarily incorporated therein by the defendant. 

But  the defendant insists that if i t  is liable a t  all its liability "must 
necessarily be restricted to rental of the equipment for the time that  i t  
was actually in use on the job, and that  the Surety Company cannot be 
held for idle time of the equipment." 

Liability for rental was incurred by contract of the principal debtor 
and it was incurred in the performance of the contemplated work. Hen- 
derson owes the same as a part of the cost of construction and appellant 
has assured its payment Those who spread the cement must a t  times 
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wait  on the mixer.  T h e  m i s e r  squad lnust awai t  those who liaul tl~tr 
mater ia l  and  the haulers  must  abide the loaders. Sure ly  n o  one ~ v o u l d  
seriously colitend t h a t  such employem must  h a r e  their  \\ages docked fo r  
such idle time. S e i t h e r  is i t  wasoliable to say  t h a t  the contractor m a y  
refuse to p a y  the rental  fo r  "mechanical labor  e~quiplne~i t"  when not i n  
actual  use. I t  must  be "on tlic job," reatly a t  h a n d  w l m i  ~ ~ e c t l e d  a d  tlic: 
contractor mus t  p a y  fov the t ime i t  thus  serres  hi:; p u r p o ~ .  I n  tlie cve11t 
he defaults,  his surety has  agreed to pay. 

F o r  the reasons stated tlie judgnieiit below must  be 
-\Ernled. 

( Filt.tl 26 So\-c~ml~cr. 1947. ) 
1.  Assault a 1 0 -  

".I ( ~ ~ r t i l i ~ ~  k n i f ~ "  is :I sufficient t l ~ s ~ r i p t i o n  of tht' ncnpnn ill :in indict- 
ment for iissa111t with n tl~ntlly \vtwy~n~~ nit11 interit to ltill. G ,  s., 14-32. 

2. Indictlnrnt 5 9- 

A11 intlicrlnent wl1ic.11 follnns snlwt;l~~ti:~lly the language of thr  statute 
a s  to its esse~~ti ; i l  e l c ~ ~ ~ i e ~ ~ t s  m t ~ t s  the requirrmwts of law. 

3. Assault 9 1 2 -  
Thr introtl~~ction in evidence of the weapon 11set1 is 11ot rc'quisite to the 

atlmission of testimouy :IS to tllr maliner of its use ant1 the injuries in- 
fi ictetl in rst:~l~lisliing the cliarnctclr of the wei11)c.n ns (lratlly. 

4. Criminal Law 9 79- 
Exceptions not set out in the brief' and in sappurt of wliirli 110 argnn~ent  

is given, a re  detwed abandoned. Rule uf Pr:lcticse in the Snpreme Clourt, 
So .  28. 

3. Assault 5 sa- 
The deadly character of a weapon used in an n-sanlt may be inferred 

by the j11ry from the mnnner of its use and the injury inflicted, and evi- 
dence of slashes with a knife across the upper arm and lower back along 
the belt line, producing cuts requiring 16 stitches to close, is sufficient for 
the jury to infer that the knife was a deadly nwtpon. 

6. Assault § 9a- 
The surrounding facts and circumstances, ant1 not defendant's belief, 

constitute the determinative factors as  to whether defendant acted on the 
defensive and not as  an aggressor. 

7. Same- 
A person is a n  aggressor if he enters the fight willingly in the sense of 

voluntarily and without lawful escuse. 
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3. . lssn~xlt  g I l b -  

l'hr f;rc.ts ant1 circurnstaiices s i i r i~~ui i~I i~ ig  the ; i$s:~i~l t  i n  this cnse, with 
clt~fc~itla~rr's tcstiinoi,~y that a s  proqccl~ting \ \ - i t i i cs~s  ( ~ l w i l ~ l  tlie door of his 
c:ib nilti ;~tteinptctl to coine on hiin with a tire tool, tlefe~~tlrnit ~ n l l e d  ont 
11i,q 1;1iife. olwnetl it. niicl ~ I I I I I D ( ~ ~  oiit of his trilcli :111t1 i n ~ t  p1~osce~tiiig 
wit~icw in the strcxct, is h t l d  to show tllnt tlefend;1lit cntcretl tlie fight 
~-cilliint:rrily and nithont 1nwf11l cscnst,, nntl t l~crrfnre tlicre 1~-:1s 110 error in 
t l i c ~  i ~ ~ f l i . s : ~ l  of tlie trial judge to submit to the jury tlrfendnnt's plea of 
~c~lf-tlc.f?llsc. 

A \ r r ~ 2 i ~ ,  by defendant f rom Olive,  Speciitl J u d g e ,  a t  17 N a r c h ,  1947, 
E x t r a  Criminal  T e r m  of J~CKLESBURG. 

Criminal  p ro~ecut ion  upon indictnient charging t h a t  defendant and 
a n o t l ~ c r  "unlnn-fully, will full^-, n la l i c iou~ly  and felonious1,y with intent  
to kill, did a-sault,  b ra t  and wound one Clyde Bolton with a deadly 
weapoii, to  n i t .  a certain knife, t o  the great  damage and serious i n j u r y  
of ,aid C'lyele Rolton, n llich i n j u r y  did not re*ult i n  tlie death of the said 
Clyde Bolton, contrary to  the  statute," etc. 

T h e  evidence offered by tlie S ta te  i n  the t r i a l  court tends to show sub- 
stantially t h i i  account of the pertinent par t iculars  of the difficulty 
hetvceii de fe~idan t  ant1 one Clyde Bolton, a t ax i  driver. I t  took place on 
10 N a ~ c l i ,  1947, Monday moming  hctn e rn  the hours of one and two 
o'clock, 011 G r a h a m  Street,  just north of the intersection betn-een t h a t  
itreet,  n hich runs i n  north-south direction, and Trade  Strzet,  n hich runs 
i n  an eakt-ur*t direction, i n  the  city of Charlotte, N. C. Clyde Bolton, 
t r e ~ c l i i i g  i n  his taxicab east on T e s t  Tritdr Street,  and reaching said 
intersection, niade a left t u r n  into S o r t h  G r a h a m  Street.  A t ruck driven 
by  defcncla~it backed up  into S o r t h  Graliani Street t o  permit the Bolton 
taxicab to pais  on through the intersection into Sort11 G r a h a m  Street.  
-1- the taxicab p a s d  the t ruck Bolton hearing conleone call out '(Cab," 
stopped the taxicab just a few fcet into X o r t h  Graham Street.  Defend- 
a n t  got out  of the t ruck  and came u p  t o  the taxicab, took hold of the left 
f ront  door and jerked i r  open and  said t o  Bolton, "You nl i i te  s.o.b.," 
according t o  Bolton, or "You white 3.o.b. I ' l l  kill pou," according t o  
pa.senger i n  the taxicab, and itabbed Bolton i n  the left upper a r m  with 
a knife. JVliereupon, Bolton turned i n  his seat and kicked a t  defendant 
i n  ordcr to krcp defendant "off of him," and defendant then cut Dolton 
again by > l a s h i ~ i g  him x i t h  the knife  acrocs the upper  left arm.  Bolton 
had nothing i n  hand then, but got out of tlir taxicab and turned around 
arid reached under the f ron t  seat fo r  a t i re  tool, and as he  did so, defend- 
an t  cut  him again acrosy the left 4 e  of the lower back, along the  belt 
line-qayiiig, ('YOU G-(1- P . o . ~ . ,  I ' l l  lynch you here i n  the street." T h e  
witnesses fo r  the S ta te  differed i n  tectimony as to  whether Bolton h i t  one 
of  defendant^. One witness testified tha t  Bolton attempted t o  keep 
defendant '(off of h im with the t i re  tool, but  a t  no t ime did he  h i t  . . . 
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defendant." Another testified that he, saw Bolton ('beating one of the 
defendants over the head with the tire iron." T O  sew up the wounds on 
Bolton, six stitches were taken in his back and ten stitches in his left 
arm. The knife and tire iron were taken by the police. Defendants, 
through their counsel, requested the production of' the knife and tire iron, 
and, not being produced, defendants objected to zny reference thereto by 
the witnesses. Objection overruled. Exception. 

Defendant, reserving exception to denial of his motion for judgment 
as of nonsuit, and as witness for himself, gave this version: That as his 
truck entered Trade Street, Clyde Bolton rapidly drove his cab, going 
east on Trade Street, and suddenly started to turn into Graham Street, 
and if he, defendant, had not pulled his truck sharply to the left, the taxi 
would have run into him and damaged the truck or the taxi or both; 
that the taxi ran on around the trick and into Graham Street and 
stopped; that he, defendant, had to back his loaded truck back into North 
Graham Street, so as to straighten the truck to go on across; that as he 
backed into Graham Street to go across Trade, his engine choked and 
caused him to stop; that as soon as his engine choked down, Bolton got 
out of his cab, opening the cab door on the side next to the truck, with a 
tire iron in his hand, and said: "You tried to wreck my cab, you black 
s.o.b.," and as Bolton opened the door and attempted to come on him 
with the tire iron, he, defendant, pulled out hi!3 knife, opened it, and 
jumped out of his truck and met Bolton in the street; that Bolton drew 
the tire iron on him and was in the act of comirg down on his, defend- 
ant's head, when defendant grabbed with one hand the upraised arm of 
Bolton. and cut Bolton several times on the shoulder with a small knife 
in the other. Then being asked on cross-examination whether he fought 
willingly, defendant said: "Yes, but I fought in my own self-defense. 
He  was coming on me with a tire iron and threatening to kill me." 

Defendant renewed motion for judgment as of nonsuit. Denied. 
Exception. 

There is no exception to the charge of the court as given. However, 
the court declined, in response to request of defendant, in  apt time and 
in open court, to charge the jury upon the right of defendant to self- 
defense, under the evidence,-stating that there is no evidence of self- 
defense. Defendant excepted. 

Verdict: The defendant, Richard Randolph, guilty as charged in the 
bill of indictment. 

Judgment : Imprisonment for a period of six months, etc., pronounced. 
Defendant named appeals to Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Thaddeus A. A d a m  for defendant, appellant. 
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WINBORKE, J. The brief of defendant, appellant, as we understand it, 
assigns error in four respects in the trial court :  I. Denial of his motion 
in  arrest of Judgment. 11. Admitting testimony as to the use of the 
alleged deadly weapon, "a certain knife," without requiring the produc- 
tion of i t  i n  court. 111. Denial of his motions for judgment as of non- 
suit. IV. Refusal to submit to the jury his plea of self-defense. 

I n  connection with these: The bill of indictment against defendant 
appellant is founded on the statute, G. S., 14-32, which provides i n  perti- 
nent part, that  "any person who assaults another with a deadly weapon 
with intent to kill and inflicts serious injury not resulting in death, shall 
be guilty of a felony, etc." 

I. Defendant, appellant, bases his motion in arrest of judgment upon 
the ground that  the bill of indictment is fatally defective in that  the 
only description of the deadly weapon therein alleged is "a certain knife.'' 
The exception to denial of the motion is untenable. The bill of indict- 
ment, as it appears in the record, follows substantially the language of 
the statute as to  the essential elements. And where this is done, the bill 
of indictment, in conformance with the rule ordinarily applied in  the 
decisions of this Court, meets the requirements of law. S. v. Gibson, 221 
N. C., 252, 20 S. E. (2d),  51;  S. I>. Jackson, 218 S. C., 373, 11 S. E. 
(2d),  147; S. 7.. Cole, 202 N. C., 592, 163 S. E., 594, and numerous other 
case.. 

11. As to this assignment: We know of no rule of lam, and counsel 
for defendant, appellant, cites none, that  requires the production of the 
alleged deadly weapon on the trial of a criminal prosecution for an  
asqault with a deadly weapon with intent to kill, etc., as a condition on 
which depends the competency and admissibility of testimony as  to the 
use made of the weapon. Indeed, this Court recognizes that  the weapon 
may not be produced. We find this in S. v. Collins, 30 N. C., 407, in the 
following declaration of pertinent principle : "Whether the instrument 
used was such as is described by the witnesses, where i t  is not produced, 
or, if produced, whether it was the one used, are questions of fact, but 
these ascertained, its character is pronounced by the law." Moreover, the 
actual effects produced by the weapon may aid in determining its charac- 
ter, and in showing that  the person using i t  ought t c  be aware of the 
danger of thus using it. 8. v. West, 51 N. C., 505. 

111. While the record discloses that  exceptions were taken to the denial 
of defendant's motions for judgment as of nonsuit, and that  they are 
incorporated in the assignments of error, they are not stated in defend- 
ant's brief as the subject of any question involved on this appeal. Nor 
are they discussed as such in the brief,-unless, perchance, the statement 
therein that  "the effect of the use of the knife, as testified to by the 
prosecuting witness and his own conduct and condition immediately 
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thereafter, are not sufficient to establish the fact or to  allow the jury to 
infer that  the knife used was a deadly weapon,"--was intended as argu- 
ment on these exceptions. "Exception.. in the record not set out in ap- 
pellant's brief, or in support of which no reason or argument is stated 
or authorities cited, will be taken as abandoned by him." Rule 28 of 
The Rules of Practice in the Suprcme Court cf S o r t h  Carolina, 223 
S. C., 544. Severtheless, this Court, speaking cf a situation nhere  thc 
evidence failed to detail the size and character of the lveapon u ~ e d ,  has 
declared in S. 1 % .  TT7afkins, 200 S. C., 692, 155 S. E., 303, that  "any 
instrument n-hich is likely to produce death or great bodily harm under 
the circulnstances of its use, is properly denominated a deadly Tveapon. 
8. c, C r a i o n ,  28 3. C., 165, a t  page 179. But wlere it may or may not 
be likely to produce such results, according to the manner of i t< use on 
the part of the body a t  which the blow is aimed, its alleged deadly char- 
acter is one of fact to be determined by the jury. S. c. TT7ctsf, 5 1  S .  C.. 
505." T o  like effect, quotations from, and citaticn of other cases follow. 
And it may not be cause for surprice that the ju iy  found a knife, which 
when slashed by defendant across the upper arm and lower back, along 
the belt line, of the as~ailed,  ~ r o d u c e d  cuts requiring sixteen inches in 
all-is "a weapon likely to produce death or great bodily harm." 

IT7. ,Is to defendant's plea of self-defense: Tht. surrounding facts and 
circumstances, and not his simple belief, constitute the determining fac- 
tors as to whether he acted on the defensive, arid not as an aggressive 
participant in the fight, S. c. Harrell,  107 S. C., 944, 12 S .  E., 439, that  
is, whether he entered the fight ~villingly in the s2nse of roluntarily and 
without lawful escuce. S. 1 % .  Crisp, 170 S. C., 785, 87 S. E., 511. I n  
this respect all the evidence shows that the cab of Bolton was on one side 
of the street, and the truck operated by defendant, on the other. And, 
taking defendant's ~ e r s i o n  "as Bolton opened the door and attempted to 
come on him x i th  the tire iron, the defendant . . . pulled out his knife, 
opened it, and jumped out of his truck and met Bolton in the street." 
I11 the light of this admission, it is clear that  he entered the fight rolun- 
tarily and without lawful excuse. Hence. there is no error in t h ~  refusal 
of the trial judge to submit this plea of self-defense to the jury. 

I n  the trial below, n e find 
S o  error. 
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2. Same- 

1'1, ~ISTIFT ' '  appeal  f rom Piff?ncrn, .T., a t  A h ) '  Term, 1 9 4 i ,  of STASLP. 
Tlli.; ac*tion \ \ a?  hrolight hy the plaintiff t o  vacate a judgment of abso- 

lute  divorce ~ e n d e r e d  against her i n  a former action by licr husha~it l ,  the 
preqent defendant, instituted and heard i n  ,\n?on C o u n i ~ .  It comes here 
upon appenl of the plaintiff f rom a n  a t l r c ~ s c  jntipment on d ~ f e n d a n t ' s  
dcmiu.rcr to the juribtlirtion of the court.  T h e  jutlgmtnt is a-sailed on 
the prolmtl that  i t  waq pror r~red  by the plaintiff in that action by  hi.: o v n  
f r a u d  in the follo~r-ing p~1 , t i cu la rs :  ( a )  T h a t  i n  his affidavit to  procure 
notice by ~)nh l ica t ion  11c falce!y qnd fraudulent ly svore  tha t  he had a 
good ca11.o of action f o r  a1)colute rlivorcc on thc g r o m d  of two years 
c e p r a t i o n .  and that  the defendant could not be fo:md i n  A h o n  County or 
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in the State of North Carolina after diligent inquiry, and that her where- 
abouts was unknown to him; (b)  that the plaintiff in his affidavit accom- 
panying and verifying the complaint, falsely relpresented that the facts 
therein stated were true and that he had known "the facts . . . alleged 
for absolute divorce for more than six months prior to the commence- 
ment of the action"; and (c) that the then plaintiff testified falsely and 
fraudulently upon the hearing of the cause before Judge Clement and 
a jury at  November Term, 1945, of Anson Superior Court that he and 
the defendant therein (the present plaintiff) had jived separate and apart 
for more than two years prior to the commeiicement of the action, 
whereas, he well knew the falsity of such statement, and knew that they 
had, within the said two-year period, lived together as man and wife. 

I n  addition to these charges of fraud the plaintiff attacks the validity 
of the order of publication for that it does not state, in the language of 
the statute, that the defendant "cannot, after due diligence be found in 
the state," or any equivalent statement. The rjtatement found in the 
affidavit reads as follows : "That the defendant., after diligent inquiry 
cannot be found in the State of North Carolina." 

The defendant demurred to the jurisdiction of the court to entertain an 
independent action upon the grounds asserted, which was sustained. 
From the ensuing order dismissing the case plaintiff appealed. 

M o r t o n  & W i l l i a m s  for plaintiff ,  appellant.  
R. L. S m i t h  d? S o n  for defendant ,  appellee. 

SEAWELL, J. TO avoid confusing definitions .which may or may not 
be controlling in plaintiff's selection of an available remedy, we must turn 
to applicable precedents and established rules of practice in our own 
jurisdictions. Guided by these we are of the opinion that the plaintiff in 
this action must seek her remedy by motion in the cause in  Anson County, 
where the proceeding was had and the judgment assailed was*rendered, 
rather than by independent suit in Stanly County. 

Certainly the affidavit on which the order of service by publication is 
made is jurisdictional, and the omission therefrom of those averments 
on which service of notice by publication is substituted for personal 
service would be fatal to the proceeding, G. S., 1-98; Rodriguez v. Rod& 
guez, 224 N .  C., 275, 29 S. E. (2d), 901; Groce v. Groce, 214 N. C., 398, 
199 S. E., 388. But we have never seen the statement in the affidavit 
that the applicant has a '(good" cause of action, of a certain character, 
so classed. Addressed as it is to the issuing court and its "satisfaction," 
its truth or falsity must abide the trjal on their merits, and any other 
holding would result in authority for the defendant, at any time, at  his or 
her pleasure, to  demand a retrial in the vestibule of the court rather than 



N. C.] FALL TERM,  1947. 235 

a t  the bar. Besides, neither G. S., 1-98, nor G. S., 1-99, requires the 
applicant to  swear to the merits of his cause of action-only to say that  
he has one and the purpose thereof. 

The appellant, as we take it, relies more strongly on the objection that  
the affidavit does not comply with the statute, G. S., 1-98, in respect to 
the diligence used in the effort to becure prrsonal service; citing Rodri- 
guez 2%. Rodriguez, supra, in support of her position. The language 
employed in the statute is as follows: 

"Where the person on whom the service of the summons is to be 
made cannot, after due diligence, he found in the state, and that  fact 
appears by affidavit to the satisfaction of the court . . ." 

The language of the affidavit reads : 

"That the defendant . . . after diligent inquiry cannot be found 
in the State of North Carolina." 

lTThile it is always best to use the form suggested in the statute, the 
language used seems to be identical in meaning, or substantially so, indi- 
cating the same degree of diligence. Words and Phrases, Vol. 13, p. 476; 
Id. ,  p. 454. 

I n  Rodriguez v. Rodriguez, suprn ,  the affidavit simply stated "that the 
plaintiff after due diligence has beer] unable to locate the defendant and 
that her whereabouts is not known." Whether his diligence was confined 
to his olrn town or neighborhood, or what territory he perused, did not 
appear. Cnder the statute it should have been statewide. I t  is note- 
worthy that the present plaintiff, simultaneously with this attack, states 
that she x i s  a t  the time in the State of California. 

However that  may be, we are considering only the question of pro- 
cedure and the limitations which the law and the practice have set upon 
the choice of remedies-not what may be the ultimate result of a prop- 
erly directed attack. There can be no question that for  an alleged defect 
of this kind the remedy is by motion in the original cause, since there is 
no equitable principle involved. Fowler v. Fowler, 190 Tu'. C., 536, 130 
S. E., 315; Long v. Rockingham, 157 N .  C., 199, 121 S. E., 461; Crud- 
dock 1 . .  Brinkley, 177 N .  C., 125, 127, 98 S. E., 280. An independent 
action, eren on grounds of fraud, may be treated as a motion in the cause 
if brought in the county where the judgment was rendered (Fowler v. 
Fowler, supra; Craddock v. Rrinkley, supra, p. 127), but not if the action 
is brought in another county. 

We turn to  the other allegations of fraud. 
The fact that  the plaintiff's attack is grounded in fraud does not 

necessarily give her the right to pursue it in an  independent action. Such 
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was the case in Y o u n g  v. Young, 225 N. C., 340, 341, 34 S. E. (2d),  154; 
and Woodruff v, Woodruff, 215 N. C'., 685, 3 S. 13. (2d),  5, cases parallel 
with the instant case in factual situation, and involving like jurisdic- 
tional features of the proceeding. The fraud charged was found suffi- 
cient to vitiate the proceeding and invalidate the judgment, but the cases 
hold that  the remedy must be by motion in  the cause. I n  both these 
cases, as here, there was an  attack on the affidavit accompanying the 
complaint as fraudulent in particulars distinctly jurisdictional. 

The plaintiff cannot avail herself of intrinsic fraud consisting of per- 
jury upon the trial, under the facts of the case. I I o r n e  v. Edwards, 215 
N. C., 622, 3 S. E. (2d) ,  1. I t  is true tha t  a judgment void upon its 
face, may be attacked anywhere, at any time, directly or collaterally; 
and an independent action may be maintained for fraud which is ezfrin- 
sic and collateral; but the fraud alleged by the plaintiff is not of that  
character. Young v. Young, supra; Woodruff v. Woodruff, w p m .  Tht? 
judgment of the court below dismissing the actioll is 

Affirmed. 

MRS. POTA LAMPROS v. I?. G. CHIP1,ET A X D  MRS. F. G. CHIPLEY,  TRAD- 
ING A N D  DOISG BUSISESS .4s C H I P I X Y  REALTY COJIP.IKT, A PARTNER- 
SHIP. 

(Filed 26 Sovember, 1947.) 
Parties § 3- 

In an action by the purchaser against the real estate broker? to recorer 
earnest money paid on the ground that the purchaser was induced to 
execute the contract hy the broker-' fraltdulent misrepresentation5 as to 
tho property, in which the brokers by cross-action allege breach of the 
contract of purchase in ~ h i c h  they had an interect for the amount of their 
commission in a sum less than the earnest mowy paid, with consequent 
damage to them and the seller, and that they were holding the earnest 
money to protect their intere~t and the interest of the seller, held: The 
sellw is a necessary party to a complete determillation of the controversy, 
and denial of defendant brokers' motion for his joinder as additional party 
defendant is reversible error. G. S., 1-73. 

APPEAL by defendants from Pafton, Spec ia l  Judge, at 10 March, 1947, 
Ex t ra  Term, of MECKLENBURQ. 

Civil action to recorer damages allegedly resulting from fraudulent 
representation upon which contract between D. L. Morrell, seller, and 
plaintiff, purchaser, was made for sale and purchase of a certain house 
and lot a t  428 Hermitage Court in the city of Charlotte, North Carolina, 
-the property of D. L. Morrell, heard upon motion of defendants, made 
in February, 1947, for  an order to make D. L. Morrell a party defendant 
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to this action, and that  he be served with summons and with copies of the 
original complaint, the original answer and cross-action, and a copy of 
the amended cross-action. 

The terms of the contract, in so f a r  as here pertinent, are these : 

"Through Chipley Realty Company, agent, D. L. Morrell, has this 
day sold and Mrs. D. J. Lampros has this day purchased that  certain 
parcel of property known as 428 Hermitage Court a t  price of Twelve 
Thousand Five Hundred Dollars, upon the following terms : 

$ 1,000-this day deposited with agent 
11,500-upon delivery of title 

"It is agreed that  Seller shall furnish good and marketable title 
to said property and Purchaser shall have ten days in which to 
investigate same, unless an extension shall be agreed upon. I n  the 
event the title is objected to, the Seller shall be furnished with a 
written statement of all objections and be allowed a reasonable time 
thereafter in which to furnish a valid title. 

"It is agreed that  such papers aq map be legally necessary to carry 
out the terms of tlns contract shall bc executed by the principals to  
said contract and delivered to said agent as soon as the Purchaser 
has satisfied himself as to the validity of the title to said property. 

('Special Stipulations : . . . 
'(The Seller agrees to pay Chipley Realty Company a fee of 5% 

or $635 Dollars when sale is closed . . . 
'(The above proposition is hereby accepted, this 24th day of May, 

1946. 
(Seller) D. L. MORRELL (Seal)  
Wurchaser)  P o ~ a  LAMPROS (Seal) 
(Kitness)  MARY LAMPROS." 

Plaintiff alleges in her complaint, in summary, these facts : That  she 
was induced to enter into the above contract, and to deposit "in trust" 
with defendants $1,000 ('as a binder," and "as evidence of good faith" 
on her part, and when sale is completed to be applied as a credit on pur- 
chase price, upon certain material representation made to her by defend- 
ants in reqpect to the house; that the reprecentations so made to her were 
false and fraudulent. and calculated to deceive, and did deceive her "to 
her hurt and d a m a p "  ; that upon learning of the fraud so imposed upon 
her, she demanded of defendants the return of the $1,000 deposit, and 
defendants r e fu~ed  to return same and ~vrongfidly and fraudulently con- 
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tinue to retain same; and, that by reason of matters and things alleged, 
plaintiff is entitled to recover of defendants the sum of $1,000. 

And plaintiff also alleges incidentally that D. L. Morrell, the owner 
of the said property, has sold and conveyed the same to another. 

Defendants, answering the complaint, admit that they refused to 
comply with plaintiff's demand for the return of the $1,000 deposited 
with them by her, but deny any wrongdoing in any respect on their part. 

Defendants, by way of further answer and defense, and as a cross- 
action against plaintiff, and in bar of her right to recover in this action, 
aver: (1)  That plaintiff refused to accept deed from D. L. Morrell in 
accordance with the contract, when duly t e n d e d  to her, and refused to 
carry out her agreement to purchase; (2) that defendants had contract 
with D. L. Morrell, the owner, for the sale of the property for a period 
of thirty days only from 18 May, 1946; and thereafter D. L. Morrell sold 
the property to another for $875 less than plaintiff had agreed to pay-- 
he, thereby, sustaining loss in the sum of $875 00; (3) that they, the 
defendants, have a beneficial interest in the contract between plaintiff 
and Morrell to the extent of $625 as  commission^,--since they secured a 
hona fide purchaser for said property, and had earned their commissions, 
but had been prevented from collecting same by the willful and wrongful 
breach of the contract by plaintiff, to their damage in said amount; (4) 
that they "have retained the $1,000 in good faith to protect their interest 
and the interest of the seller,'' and are paying same to  Clerk of Superior 
Court "to be retained by him subject to the orders of the Court herein- 
after signed," and (5)  that in order that D. L. Rlorrell may be advised of 
his right to interplead or to take such other action as his judgment dic- 
tates to protect his interest in said sum of $1,000, "a copy of this answer 
be served upon D. I;. Morrell." Upon these averments, defendants pray 
that the complaint "be dismissed" and that they recover of plaintiff the 
sum of $625.00 and costs to be taxed. 

And the record shows that the sheriff delivered a copy of the answer to 
"D. C. Morrell." 

When the motion of defendants to make D. L Morrell, the owner of 
the property, a party defendant, came on to be heard, and being heard, 
the court finding as facts that the allegations and averments of the 
parties are substantially as set out above; that defendants have paid into 
court the $1,000 deposit to await the termination of this action; that 
defendants caused a copy of their answer to be served upon D. L. Morrell, 
but that he has made no appearance in the case ; that the case was calen- 
dared for trial in Superior Court in the Decembcar Term, 1946, but was 
not reached for trial and the case has remained on the calendar for trial 
continuously since said term; and that on February, 1947, defend- 
ants, through their attorneys, filed motion in the cause praying that 
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D. L. Morrell be made a party defendant in the action and that he be 
served with summons and cross-action,--copy of which cross-action is 
attached. ( I t  may be noted here that the amended cross-action is against 
both plaintiff and D. L. Morrell, and the averments are substantially the 
same as the allegations of the complaint in C h i p l e y  v. Morrell  and 
Lampros ,  post, 240. And the Judge Presiding, being of opinion that 
D. L. Morrell is neither a necessary nor a proper party to this action, 
and that defendants' rights against Morrell are in an independent action, 
and that he should not be made a party to this action,--"certainly at this 
late date,"--entered an order denying the motion to make him a party. 

Defendants appeal therefrom to Supreme Court, and assign error. 

1Mcllougle, Ervin, Fair ley  & Horack  for plaintif f ,  appellee. 
Jones  d2 S m a l l  fo r  defendants ,  appellants.  

WINBORNE, J. Can a complete determination of the controversy at 
issue in this action be made without the presence of D. L. Morrell, the 
seller of the property to which his contract with plaintiff relates ? If not, 
the court must make him a party to the action. G. S., 1-73. 

From the pleadings, it appears ( I )  that the contract itself, made 
through defendants, sets out the amounts which make up the purchase 
price, and when same shall be  aid,--specifying "$1,000 this day de- 
posited with agent"; (2)  that defendants received the $1,000 from plain- 
tiff "as deposit on 428 Hermitage Court," and "as a binder of the fore- 
going contract, and as evidence of good faith on the part of the pur- 
chaser"; ( 3 )  that defendants allege breach of contract by plaintiff, with 
consequent damages to D, L. Morrell and to defendants; (4)  that defend- 
ants have retained the $1,000 "to protect their interest and the interest 
of the seller"; and (5) that the $1,000 is paid to Clerk of Superior Court 
to abide the orders of the Court in this action. 

I n  the light of these allegations, we are of opinion that the controversy 
at  issue in this action cannot be completely determined without the 
presence of D. L. Morrell. The answer to the issue raised by defendants' 
denial of the allegations of fraud set out in the complaint will determine 
the disposition of the $1,000 earnest money. I f  the jury should find that 
plaintiff was induced to enter into the contract with D. L. Morrell for the 
purchase of the property by reason of false and fraudulent representa- 
tions made to her by defendants, as alleged in the complaint, she would 
be entitled to the return of the earnest money. But if the jury should 
find that no such fraud was perpetrated upon her, plaintiff would not be 
entitled to the return of the money. I n  either case it would seem that 
such rights as D. L. Morrell, the seller, may have in respect to the earnest 
money, would be affected. Hence the order below denying motion for an 
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order to make him party defendant, and to Ferve him with process, is 
improvident and is 

Reversed. 

Defendants' demurrer ore  fsnus to complaint entered in this Court is 
not sustained. 

F. G. CI I IP I ,ES  .4sn MRS. I,EOI,A P.  CHIPLET.  P ~ R T T I  RS. r / ~  CEIIPLEY 
III3ALTT C'OMPAST, v. I). I,. J IORRELL ASI) JIIiS.  I'OTA LA.\Il'IiOS. 

Brokers a 1 3 :  Contracts 10- 

A r w l  (>state brolrer rnny rnnintni~l :ill :1ctic111 n!:oinrt the  ynrchaser fo r  
i~lleged wrongful hreach of the  contract of sale even though tlie contract  
st ipnlates t!mt tlie seller agrees to lmy the  conimission and there is  no 
contrnctnal relationship between the broker nntl thc pi~rcllaser,  si~!cc the  
1)rol;er has  a beneficial interest  ill the contract  t o  tlie extent of his corn- 
missions. 

APPEAL by plaintiffs from Edmzintlson, Sp~ciar '  J ridge, a t  6 October, 
1947, Extra  Term, of & f ~ c r c ~ E ~ u u ~ f f .  

Civil action to recover of defendant D. L. Morrcll $625 as broker's 
commissioil under contract for sale of certain r e d  estate, to defendant 
Mrs. Pota Lampros, and of defendant Mrs. Pota  Lampros $625 as dam- 
ages for breach of contract to purchase said real estate from defendant 
D. L. Morrell, and to declare same a lien upon thc $1,000 earnest money 
paid by defendant Mrs. Pota  Lampros, heard upon demurrer to com- 
plaint entered by defendant Mrs. Pota  Lampros. 

This action relates to the same contract of sale and purchase of real 
estate that  is involved in and as set out in Lampro:; v. Chipley, nn te ,  236. 

I n  connection therewith, plaintiffs here allege in their complaint sub- 
stantially these facts: That ,  acting under an exclusive agency given to  
them by D. L. Norrell, they caused to be executed on 24 May, 1946, a 
valid and binding contract for the sale by defendant D. L. Morrell to  
defendant Mrs. Pota  Lampros of a certain h o ~ ~ s e  and lot known as 
428 Hermitage Court in the city of C'harlotte, Kor th  Carolina, a t  price 
of $12,500,-with deposit of $1,000 as a binder, and providing that  "the 
seller agrees to pay the Chipley Realty Company a fee of 5% or $625 
Dollars when sale is closed"; that  on 25 May, 1946, plaintiffs caused to 
be prepared, executed and acknowledged a deed from D. L. Morrell and 
his wife to defendant Lampros, which they tendered to defendant Lam- 
pros; that  she refused to accept the deed, and pay the balance of pur- 
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cha,e price and car ry  out said contract of 24 May,  19-16; t h a t  a t  t imes 
therein i?ientionetl defendant Lampros \ \ a<  financially able to  purchase 
said property and perform fa id  contract :  tha t  011 I 6  -Iugu.;t, IMG, de- 
fendant  M o ~ w l l  sold said property to  others than  defendant Lampros ;  
tha t  for  ant1 on account of ccrrice. rmdc,rcd as  therein set out defendant 
D. I,. Morrcll  iq indebted to plaintiffs i n  the burn of $625 f o r  commis- 
sions: tha t  tlef(,l~dant,  J l r s .  P o t a  Larnl~roq, n i l l f i ~ l l y  and w r o ~ ~ g f n l l y  
1)i eaclietl said contract of 2-1 May,  1046. and  tlicwby damaged plaintiffs 
in  the -uiu of $625: t l ~ a t  plaintiff< a re  entitled to  a lien u ~ m n  the  earnest 
money of $1,000, rcfcrred to i n  <aid contract,  fo r  the catisfnction of a n y  
jndpnient lenderetl herein i n  favor  of thcnl ;  and that  the said $1,000 has  
I~een tlc;,o-ited \r i th  Clerk of Superior  Court  of Mecklenburg County, 
T. ('., ant1 i. subject to the c r d e r ~  of the court in  this action. 

T>rfcut!ant. NF. P o t a  L ~ m p r o q .  tlcmlirrcd to  the coniplrtii~t, on the 
gro1111d t11:lt -amp tloe; not allcge a cal!;e of action againkt her  i n  t h a t :  
(Al) 1-ndcr thc allcgationq of tlic comI)laint, plaintiffq had  no contract 
TI hatm er 11 ; th  her. and if they h a r e  h e n  damspcd a t  all, i t  has  been by 
d ~ ~ f e n d n n t  r). 1,. Norre11, and not hv her. (B) T h e  contract relied upon 
1,- p lalnt i fh.  which iq incorporated into the con~pla in t  hy reference spe- 
rifically ftatcq, "Thc seller agrees to  pay  the Chipley Realtlv Company a 
fcc of fir-c per cent of $6.35 ~i11cii sale is clo~ctl," 2nd thus the sole p a r t y  
ol)licatctl to pa! a n y  comrnic-ions to  the p!aintiffs i n  the transaction 
allt~grtl i defendant, D. I,. Norrel l .  

T T I j ~ n  hcarinq of tleinurrt.r, the court,  bc2ing of opinion tha t  same ?honld 
be w s t n i n d ,  accordingly entered judgment to  tha t  effect. 

Plaintiff,  al3peal tllercfrom to Supreme Conrt  and assign error. 

TT7r\r:c R A E .  .T. T h e  challenee to  the sufficiency of the  allegations of 
the conll,laint on the ground upon which demurrer  is b a w l  cannot be 
-u+tainctl. 

n'hilt, plaintiffs a r e  not par t ie< t o  the contract between defendants, 
tliey a re  be~leficiaries under  i t  t o  the extent of their commissions. -hid 
if the contract n a i  not carried out by  reason of wrongful act  of f eme  
defendant, would h a r e  a cause of action against her fo r  recor- 
e ry  of darnagr?. 

I t  is ne l l  cettled tha t  where a contract between parties is made for  the  
l,enefit of a third party,  the  la t ter  is entitled t o  main ta in  a n  action f o r  its 
breach. Boone 1.. noone,  2 1 i  ru'. C., 722, 9 S .  E. (2d) ,  383. See also 
Gorrell 1 ' .  Tl'citcr Slrpply CO., 124  N. C., 328, 32 S. E., 720 ; Pnr l ie r  I ) .  

,l[iller, IS6  S. C., 501, 119 S. E., 898; L n n d  Brrt~k 1 ) .  d ~ s u m n c e  Co., 138 
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N. C., 747, 125 S. E., 631;  T h u y e r  v. T h a y e r ,  189  N .  C., 502, 127 S. E., 
553. See also Ins. Co. v. Stad iem,  223 N .  C., 49, 535 S. E. (2d) ,  202. 

Whi le  i t  i s  t r u e  t h e  interest of the  plaintiffs i n  the  subject contracr 
m a y  be incidental ra ther  t h a n  basic, o r  secondary ra ther  t h a n  primary,  
nevertheless it specifically provides fo r  their  commissions, a n d  we th ink  
the  principle just s ta ted applicable to  the extent of the i r  interest therein. 
Jones v. R e a l f y  Co., 226 N.  C., 303, 37 S. E. (2d) ,  906. 

W e  make  n o  int imation as  to  what  the  facts  are. Yet  most likely t h e  
controversy will be solved, on  al l  sides, by  the  finding of the j u r y  as t o  
the issue of f r a u d  raised i n  Lampros  v. Chipley, trnte, 236. 

T h e  order  below sustaining the  demurrer  is  
Reversed. 

CHARLES B. NOE, TRADISG A N D  DOING BUSIPVESS AL3 XATIOSAL BEAUTY 
AND BARBER SUPPLY COMPANY, AND CHARLES B. NOE, TRADING 
AND DOING BUSINESS AS XATIONAL SALES COMPANY, v. J .  A. Mc- 
DEVITT A N D  ELLIOTT'S BEAUTY SUPPLY COMPANY, INC. 

(Filed 26 November, 1947.) 
1. Contracts 8 7- 

A contract of employment of a salesman stipulating that the employee 
should not work a s  salesman for a competitor for five years after its 
termination within the States of North and South, Carolina, is held, upon 
evidence tending to show that  the employer operated only in eastern North 
Carolina, too extensive in territory for  the reasonable protection of plain- 
tiff's business, and is void as  against public policy. 

Where the facts a r e  established. the reasonableness of a covenant re- 
straining an employee from working in competition with the employer 
after termination of the contract, is a matter for the court. 

Where in  a covenant in a contract of employment restraining the 
employee from engaging in employment in competition with his employer 
for  a certain period of time after termination of the employment, the 
territory proscribed is too extensive for the reasonable protection of the 
employer, the entire covenant must fail, since the court cannot make a 
new covenant for  the parties by restricting the territory. 

4. Same- 
In  a suit for injunction the burden is on plaintiff employer to show 

that  the covenant restraining the employee from entering other employ- 
ment in competition with the employer in proscribed territory for a stipu- 
lated time after termination of the employment, irr reasonable. 
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PLAINTIFF'S appeal from Burney, J., in Chambers, 9 May, 1947. From 
NEW HANOVER. 

The plaintiff, trading as National Beauty and Barber Supply Co., and 
also as National Sales Co., was engaged in the business of sale and distri- 
bution of equipment used in the operation of beauty "salons" and with 
the sale and distribution of chemicals, soaps, perfumes and other supplies 
used in the operation and conduct of beauty parlors and kindred activi- 
ties. Sometime in August, 1945, the plaintiff employed the defendant 
McDevitt as a "route salesman and solicitor" in this business in the 
States of North Carolina and South Carolina and "particularly through- 
out the eastern parts of said States." The contract was terminable by 
either party upon notice. 

Pertinent to the controversy now before the Court, the contract con- 
tains the following provisions : 

"13-The Salesman agrees that, upon the termination of this con- 
tract of employment he will not own or operate any company or busi- 
ness selling the same type of merchandise as that sold by the Com- 
panies within the stipulated territories as herein set out, for a period 
of five (5) years, and that he will not contact any account handling 
this same type of merchandise, either in person, by writing, or by 
telephone, and by the acceptance of employment under this contract, 
he thereby binds himself to these stipulations and agreements." 

The defendant entered into the duties of his employment and remained 
with the plaintiff until about 5 April, 1947. The defendant gave notice 
as required by the contract and withdrew from the connection. There- 
after the defendant McDevitt entered into a contract of employment with 
Elliott's Beauty Supply Co., Inc., which is engaged in sale and distribu- 
tion of products identical with those sold by the plaintiff herein, and is 
engaged in soliciting business from those engaged in the operation of 
beauty shops within North Carolina and South Carolina, including cus- 
tomers of the plaintiff. 

I t  is specified in the complaint: 

"That during the course of his employment with the plaintiff, the 
defendant McDevitt acquired valuable trade information concerning 
the plaintiff's business, such as a list of the plaintiff's customers, the 
price that the plaintiff charged for his supplies, the manner in which 
the plaintiff's business was conducted, and other valuable trade in- 
formation and, in violation of his agreement with the plaintiff, is 
now actively engaged in soliciting business for a competitor from the 
plaintiff's customers, and is doing vast and irreparable injury to the 
plaintiff's business." 
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I t  is further arerred that the d('fendant McDevitt is insolrcnt a l ~ d  
that hi.: service with his codefendant will do plaintiff large and heavy 
damages if lie is allowed to continue. I t  is averred that  the defendant 
Elliott's Beauty Supply Co., Inc., knew of the contract existing between 
plaintiff and McDeritt and conspired with him :o violate the agreement 
and enter its employment. 

Plaintiff prays judgment "that the defendant J. Al. XcDcvitt be 
~wt ra ine t l  and e~ijoincd for a period of five years from the 5th day of 
,Ipril, 1947, from working for liimself, for tlie defendant Elliott's Beauty 
Supply Co., Inc., or for any o t l~c r  person, firm or corporation cngaged 
in the same or in a similar bilsincss to that of tlie plaintiff in tlie terri- 
tory specifically set out in thc contract of employ~nent herein allegrtl, 
to wit, in the States of North Carolina and South Carolina," and tha t  tlie 
defcldant Elliott's Beauty Supply C'o., Inc., be restrained from employ- 
ing him. 

Tlie tlcfelldant answerctl, setting u p  thc defense that  the restrictin: 
provisions above quoted are contrary to public policy a d  void a. an 
unreasonable restraint of employment. 

Plaintiff asked that the dcfeiltla~~ts I)e tc,mpor:~rily rcstraiwd ai~tl the 
matter came up for a hearing beforc Ji:dgc Iiurney in C l~a lnb (w a t  
Tl ' i l rni~l~ton on an order to show ca11sc. i w ~ r t l  1)y J i ~ d a e  Willinms. ,It - 
this hearixg the l~laintiff's complaint ant? tlic tlcfc~~tlant'c, al:.\:cr ncrc  
offered as evitlel!cc ~ p o n  the trial, the ylointiff introducing no filrthcr 
evitlencc. After consitlcration of t l ~ c w  d0~1.11n~nt:: slid the n r ~ u n i c ~ i t  of 
cou~iscl, thc judge found tlie fact,, incl~lding t!le follon.ing, 11crtinent to 
decision: That  MrDerit t ,  during his employ in~ l~ t  by plaintiff callctl upo i~  
various persons, firms and corl~orations in caqtcv~ Sort11 Caroliii:!, scll- 
ing beauty parlor equipment, products am1 cu;)!:lic.s, tllcreby Icwjxinp n ho 
plaintiff's cmtonlcrs were and their credit a ~ d  financial aSilit?-; that 
~ f t c r  Ilr quit tlie wrvice of plaintiff 11e entered the eniploymcnt of his 
codefc~ltlant Elliott's Beauty Supply Co., a cwmpetitor of plaintiff 
telling P similar t y p  of merchandise, and since his said employment with 
his codefendant has bec.n calling on ci~stomers and accounts that  he had ., 
theretofore contacted as employee of plaintiff in the eastern section of 
Xorth Carolina. Ilnd, further : 

"That tlie territory embraced in said contract, that  said defendant 
J .  *I. Mcnevitt agreed as hereinbefore set out, not to own or operate 
a business in or contact accounts of the plaintiff. embraces thc entire 
States of Korth and South Carolina, and the Court finds as a fact 
that  said area is unreaso~lable in which an 13mployer could hy con- 
tract restraiu an  employee of earning a livelihood in, as a salesman 
selling goods, wares and merchandise of the type and kind handled 
by the plaintiff, and that  by reason of said contract embracing all 
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tlie territory of both North and South Carolina, the said contract 
is void as against public policy." 

The judgment concludes : 

('Upon foregoing facts, the Court is of the opinion and so holds as 
a matter of law that the said contract hereinbefore referred to, a 
copy of wliich is attached hereto, is void and against public policy." 

The court t l ie r~upon dissolved the restraining order and dismi.sed the 
action. The plaintiff appealed, assigning as error "His Honor's ruling 
and order dismissing said action and denying the plaintiff's prayer for a 
restraining order, as shown by Exception No. I." The exception mas to 
the signing of the judgment. 

,I. IT. F e r p s o n  for plaintif f ,  appel lant .  
E. C. Brooks, Jr.,  for defendants ,  appellees. 

SFAIVEI.T,, .T. Judge Burney predicated his judgment denying plaintiff 
injunctive relief and d i~miss ing  his action on a holding that ~ inde r  the 
rriticnce the territory narnetl in the coiltract-Sorth Carolina ant1 South 
Cnrcl~n:~-was too extcnqive to come within the reasonable requirement 
of plaintifl's protcctiox, supposing him to be entitled to such relief ang- 
where upon the facts f o u d ,  and was an  unreasonable restraint on em- 
ploymcnt. We concur in this conclusion. Giving tlie plaintiff tlle benefit 
of rery  generous inferences, while he may have ehown the conduct of a 
business to some extent in eastern Kor th  Carolina, he has not definitely 
shown any clientele throughout the much broader territory here involved 
such as would correlate the protection sought with any need of his busi- 
ne>s. Comfort  Spring Corp. v. Burroughs, 217 Y. C., 655, 9 S. E. (2d),  
473; cp. l l foskins Bros. v. Swnrfzberg,  199 x. C., 539, 155 S. E., 154, 
cited by appellant. Where tlie facts are established, reasonableness of 
restraint is a matter for the court. The court cannot by splitting up the 
territory make a new contract for the parties-it must stand or fall 
integrally. 

Since the contract is in partial restraint of emplo ,pent ,  tlle burden 
xtas on the plaintiff to establish its reasonableness and this he failed to 
do. Kadis u. Bri i t ,  224 X. C., 154, 29 S. E. (2d),  543, 152 A. L. R., 405; 
Benjamin on Sale, Seventh Ed., p. 535; ibid., p. 538. 

Other features of the case which the plaintiff sought to prez ~ e n t  are 
fully discussed in l i a t l i s  v. B h f t ,  supra, which in factual aspect closely 
parallels the case a t  bar, and we forbear needless repetition. 
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I n  view of the conclusion reached, it is unnecessary to discuss the 
status of the codefendant company. 

The judgment of the Superior Court is 
Affirmed. 

IN RE WILL OF MARGARET CHA'TMAN. 

(Filed 26 xovember, 1947.) 

Wills § 17% : Court8 8 l P  

A caveat to the recordation of the exemplification of a will and the pro- 
ceedings had in connection with its probate in another state, G.  s., 31-27, 
alleging fraud in the procurement of the mill and of its probate, is not 
subject to dismissal on the ground of want of jurisdiction of our court so 
far as it affects realty situate here, and when the caveat also challenges 
jurisdiction of the court of probate on the ground that testatrix was a 
resident of this State, there is no want of jurisdiction of the caveat pro- 
ceedings in regard to personalty situate within this State. 

APPEAL by movent, Agnes Cobb, from Williams, J., at May Term, 
1947, of NEW HANOVER. 

Caveat with successive amendments to recordation of certified copy of 
will of Margaret Chatman and foreign certificate of probate, heard on 
motion to dismiss the caveat and amendments for want of jurisdiction. 

The facts are these: 
1. Margaret Chatman died in New Hanover County, this State, on 

17 March, 1943, leaving her surviving a brother and a sister, residents of 
New Hanover County, and a brother and two sisters, residents of Sumter 
County, South Carolina. 

2. About a week after her death, George W. Allen, Jr., was appointed 
administrator of her estate by the Clerk of the Superior Court of New 
Hanover County on the representation that she was a resident of the 
County and died without leaving a will, none having been discovered up 
to that time. She owned both real estate and personal property, situate 
in New Hanover County, at  the time of her death. 

3. Thereafter, on 8 May, 1943, a paper writing purporting to be the 
last will and testament of the deceased was found and delivered to Agnes 
Cobb, the executrix and beneficiary named therein. This instrument was 
dated 24 November, 1933, and in it the testatrix declares herself to be a 
resident of Sumter, S. C., "temporarily staying in Wilmington, N. C." 
She describes her beneficiary as "my beloved cousin and companion." 

4. On 10 May, 1943, the above paper writing wl~s probated in common 
form in the Probate Court of Sumter County, S. O., as the last will and 
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testament of Margaret Chatman, deceased; and on 27 May, 1943, an 
authenticated copy thereof, together with duly signed certificate of pro- 
bate, was presented to the Clerk of the Superior Court of New Hanover 
County and ordered by him to be recorded as provided by G. S., 31-27. 

5. Thereupon, George W. Allen, Jr., previously appointed adminis- 
trator, was discharged ; and ancillary letters testamentary were issued to 
Agnes Cobb under the above recordation. 

6. Then, on 19 September, 1944, Lillie Newman, sister of the deceased, 
resident in New Hanover County, filed a caveat to the recordation of the 
certified copy of the will of Margaret Chatman and foreign certificate of 
probate, alleging fraud on the part of Agnes Cobb in procuring execution 
of the paper writing and order admitting it to probate in,Sumter County, 
South Carolina. Two amended caveats were later filed, one signed by 
Leona Scott, sister of the deceased, and the other by Willie Newman, 
relation or interest not shown. I n  these it is alleged that Margaret 
Chatman was a resident of, and domiciled in, New Hanover County at 
the time of her death; that the South Carolina court was without juris- 
diction to probate her will, and that a fraud was practiced on said court 
when it received the paper writing and admitted it to probate. The 
caveats were answered and charges of fraud denied by Agnes Cobb, first 
reserving the right, however, to interpose motion to dismiss the entire 
proceeding for want of jurisdiction. 

The motion to dismiss was heard at  the May Civil Term, New Hanover 
Superior Court, and overruled. From this ruling the propounder, Agnes 
Cobb, appeals, assigning errors. 

Poisson, Campbel l  & Marshal l  and G. C .  N c l n t i r e  for propounder, 
appellant.  

J o h n  D. B e l l a m y  $ S o n s  and Rodgers  & Rodgers  for caveators,  ap- 
pellees. 

STACY, C. J. The record indicates: (1) apparent due probate of will 
of Margaret Chatman in Sumter County, South Carolina, (2)  certified 
and authenticated copy or exemplification of such will and of the pro- 
ceedings had in connection with the probate thereof, produced or exhib- 
ited before the Clerk of the Superior Court of New Hanover County, 
and (3) by him, allowed, filed and recorded in the same manner as if the 
original will had been produced and probated here in common form. 
G. S., 31-27; Cobke v .  Coble,  227 N .  C., 547, 42 S. E. (2d), 898. 

Then appears a caveat to the recordation of the exemplification of the 
will and the proceedings had in connection with its' probate, the caveators 
alleging fraud in the procurement, both of the will and of its probate, 
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and  specifically averr ing want  of jurisdiction i n  the  South  Carolina court 
t o  enter tain the  application f o r  t h e  probate of t h e  will. 

I t  is clear f r o m  what  was said i n  JPcEwnn I . .  Brown, 176 S. C., 249, 
97  S. E., 20, tha t  the  motion to dismiss the caveat was  properly over- 
ruled i n  so f a r  as  i t  affects the  real estate s i tuate  i n  N e w  Hanover  
Countv. W e  a re  inclined to sustain the denial of the motion t o  dismiss 
as  i t  affects the  personal property i n  S e w  IEanover County also, i n  view 
of the challenge to the  jurisdiction of the South  C:arolina court to  probate 
the mill. 11 ,Ini. J u r . ,  484 ;  Xnno. 13  ,I. L. R., 468. 

T h e  whole subiect is  discussed. xith ful l  citation of authorities. in 
X c E z c v ~  I * .  B r o w n ,  m p r a ,  and little can  be added to what  was then 
written. There  the  demurre r  to  the  complaint,  treated i n  the na ture  of 
a caveat, was sustained as  to  the personalty and overruled as  to  the  realty, 
but no challenge to the jurisdiction of the domiciliary probate court  was 
made in t h a t  case. 13 A. L. 11.) 502. 

T h e  nlotion to dismiss tlie proceeding f o r  want  of jurisdiction was 
properly denied. 

( Filed 26 Sovemher. 1947. ) 

1. Dri~inage Districts § 4- 

1l1e st:~tntes n~~tliorizing tlw cr:v~tion. n ? : ~ i ~ ~ t e ~ ~ : i n c ~ e  ant1 irnprovrnlcllt.; 
of dr:~innge tlistrjctc: provide flesible procetlnre wkich may he modified and 
nloltled by t l rcrec~ from time to time to promote tlie beneficial objects 
w11g11t by the crention of the tlictric3t. wbjec't to the rectrictions that there 
+11o11ld I)? no material clinllge or : m y  cl1:111ge that would throw additional 
costs 11po11 lantlowners except to the c s t m t  of benefit to them. 

2. Sart~e- 
Tl~c. corrcct procec111re to sccnre additional nl~thority for proper mainte. 

nance and improvements in n drainage district is by motion or petition in 
the original cnnse. 

3. Same: Drainage Districts r 5  
Wl~t>re proposed ilnprnwments nntl repairs will primarily benefit Iantls 

cmi)rnccd in one section of n (1rniu:lge district nnd wonltl hc of no snb- 
s tn~i t i i~ l  benefit to In~ldon.nc~rs in nnother sectio i thereof, the drainage 
cwnmissioners have pon7rr under s t : ~ t ~ ~ t o r y  a ~ ~ t h n r i t y  to issue bontls :lnd 
m:~lie assrssments npplicnl)le only to the section benefited. G. S., Chap. 
1.50. Session Laws of 1947, Chap. 732. 

- \ I JPEAL by  C. S. P o t t e r  f rom Bzlrncy, ,J., a t  Ch,smbers, 18  September, 
19-$7. F r o m  PEKDER. Affirmed. 
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Petition in the cause by the Board of Drainage Commissioners of Lyon 
Sivanip Drainage and Lerec, Ilistrict for authority to  issue bonds and 
make asses>n~ents for improvement and maintenance of ttie canal in the 
District below what is known as the Vollers line. 

Upon al)peal from an order of the Clerk, the Resident Judge, a t  
clianlber~, u l~on  the record and the facts agrccd, confirn~ed the order of 
thc Clerk authorizing the i s u e  of bonds and assessments for the purposes 
praycd for applicable to lands below the Vollers line, with provision that  
landowners above said line he allowed to drain water from their lands 
illto the main canal without additional cost to  them, but that, if they 
desired to extend the canal through their lands above the 'l'ollers line, 
such extension to be a t  their own cost. C. S. Potter, the owner of lands 
within the Diitrict and below the Vollers line, excepted and appealed to 
this Court. 

J o h n  8. Ljuf ler  for C.  8. P u t t e r ,  nppel lnnt .  
II. I I .  C lark  for L y o n  Srrnrnp Dra inage  and  Levee  Dik tr ic t ,  appellee.  

D E ~ I A ,  J. The Lyon Swamp Drainage and Levee District came into 
being as a qttnsi-public corporation, by virtue of final decree in accord- 
ance with the proviqions of the statutes then in force, 10 ,iugust, 1910. 
S(lndcrlirt 7>.  L u k e n ,  152 N .  C., 738, 68 S. E., 225. The District contains 
within its territorial boundaries a large body of land in Pender and Bla- 
den Counties. Since its creation legal questions pertaining to this District 
have found their way to this Court, and decisions thereon will be found 
reported in I n  re  I,?yor~ S w n r n p  U r a i n o g e  Di s t r i c t ,  175 I%. C., 270, 95 
S. E., 485; Dra inage  C ' o m m i s s i o n ~ r s  v. H o r d ~ o u n . ,  193 N .  C., 627, 137 
S. E., 716; and n ' e w f o n  7). Chason ,  225 X. C., 204, 34 S. E. (2d),  70. 

The statutes authorizing the creation, maintenance and improvement 
of drainage districts provide flexible procedure which may be modified 
and molded by decrees from time to time to promote the beneficial objects 
sought by the creation of the district ( S l a f o n  71. S t n t o n ,  148 9. C., 490, 
62 S. E., 596; A d a m s  21. J o y n e r ,  147 X. C., 77, 60 S. E., 725), ('subject, 
however, to  the restriction that there should be no material change or any 
change that would throw additional costs upon the other landowners 
except to the extent of benefit to them." In  r e  L y o n  S w a m p  Drninclge 
Di s t r i c t ,  supra.  And the correct procedure to secure additional authority 
for improvements and proper maintenance is by motion or petition in the 
original cause. ATewion v. Chason ,  225 N .  C., 204, 34 S. E. (Zd), 70. 

The question now presented by this appeal is whether the Drainage 
Commissioners have power to issue bonds and make assessments appli- 
cable to a designated portion of the lands embraced in the District. I t  
seems that from the beginning the lands contained in the District have 
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been unofficially and by common consent and usage divided into two 
sections by a line known as the Vollers line, the necessity, character and 
benefits of drainage, and the improvements needed therein, being in some 
respects different in the two sections. Shortly aft>er the formation of the 
District, bonds to provide funds for making improvements in drainage 
affecting only lands below the Vollers line were issued, and in due time 
paid and canceled. I n  1918,- upon petition, authority was granted for 
issue of bonds and assessments upon lands in the section above the Vollers 
line. I n  re Lyon Swamp Drainage District, 175 bi. C., 270, 95 S. E., 485. 

I n  the petition in the cause with which we an: now concerned it was 
alleged that the improvements and repairs now thought necessary, with 
respect to the canal and control of flood waters, primarily affected lands 
below the Vollers line, and that these improvements would not be of sub- 
stantial benefit to landowners above this line. The Clerk found the facts 
as alleged in the petition and made the decree accordingly. I t  was con- 
ceded that the proceedings incident to petitioners' motion were in all 
respects regular and in accordance with the provisions of the statutes. 
The only exception of appellant is based on the ground that the Commis- 
sioners of the District did not have authority to make the improvements 
contemplated within a part of the District and to impose the burden of 
expense thereof on lands below the Vollers line without requiring con- 
tribution from the owners of lands above that line. However, it appears 
from the facts agreed and from the findings of the Board of Viewers, 
approved and confirmed by the Clerk, that the improvement and mainte- 
nance of the canal in the lower section would be advantageous to land 
there located and would not be of substantial benefit to owners of lands 
above the Vollers line, and in the judgment provision is made that if 
owners of upper-lands desire extension of the canal through their lands 
they may do so a t  their own expense without additional cost to land- 
owners below. 

We note also that the General Assembly of North Carolina has given 
authority and validity to the issuance of bonds and the levying of assess- 
ments as herein decreed by Chap. 732, Session Laws 1947. This statute 
is based upon a declaration in the preamble of the facts substantially as 
found by the court below, and these facts are given legislative sanction as 
constituting sufficient grounds for the grant of po-wer in the premises to 
the Board of Commissioners of the District. 

We see no reason why this Court should deny to the Drainage Commis- 
sioners, petitioners here, the exercise of the authority conferred by this 
Act as well as by the General Statutes, Chapter 156, to make the improve- 
ments and to impose the burden of the expense therleof in accordance with 
t8he benefits to be derived. We think the bonds when issued and the 
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assessments to  be made as decreed would constitute valid obligations, and 
that  the judgment below should be upheld. 

Judgment affirmed. 

STATE r. GRAST RIDDLE AND-EMORY RIDDLE. 

(Filed 26 November, 1947. ) 

1. Homicide § 2: Criminal Law § 8- 

Where the State's evidence tends to show that defendants were the 
aggressors and acted in concert in making an armed attack, it is immate- 
rial which one of them fired the shot inflicting the fatal wound. 

2. Homicide 5 27f: Criminal Law § 53d- 
Defendants introduced evidence that deceased was a man of violent 

character. Held: An instruction during the trial to the effect that such 
evidence was competent upon the plea of self-defense, without any instruc- 
tion in the charge o r  elsewhere applying such evidence to the question of 
defendants' reasonable apprehension of death or great bodily harm from 
the attack which their evidence tended to show deceased had made on 
them, is insufficient to meet the requirements of G .  S., 1-180, notwithstand- 
ing the absence of a request for special instructions. 

DEVIN, J., dissenting. 
BARNHILL, J., concurs in dissent. 

DEFENDANTS' appeal from Gwyn, J., a t  February Term, 1947, of 
MADISON. 

Attorney-General HcMullan and Assistant Atforneys-General Bruton, 
Rhodes, and Moody for the State. 

Calvin R. Edney and John H.  McElroy for defendants, appellants. 

SEAWELL, J. The defendants, and others not i n  the appeal, were each 
separately indicted for the murder of Andrew Hoyle. Since the evidence 
related to the same transaction the indictments were consolidated and 
heard together. The two appealing defendants were convicted-Grant 
Riddle of murder in the second degree, and Emory Riddle of man- 
slaughter. 

There are over 40 assignments of error i n  the voluminous record, and, 
since a new tr ial  must be granted, we follow the rule to  omit discussion 
of those matters not likely to recur on another hearing. 

The occurrence resulting in  the death of Hoyle took place near his 
house in  the mountains of Madison County. There was an  armed fight 
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in nhich IIoylc and a son, on the one part, and numerous persons on the 
other, including the defendants, took part. As the result of the fight 
Andrew Hoyle fell fatally wounded, and died shortly thereafter, and 
llumbers of the other group were wounded by a shotgun carried by the 
younger Hoylc. 

The evidence is contradictory as to who was the aggressor and as to 
which of the opposite group fired the fatal  shot. There is evidence, 
however, tending to show that  defendants acted in clxicert, and i t  iq, there- 
fore, not material which inflicted the lethal wound. There is sufficient 
evidence, notwithstanding it3 conflict, to sustain a conviction and the 
demurrcr each defendant made to the evidence was properly orerruled. 

However, the defendants presented evidence tencling to show that they 
acted in self-defense--each of them-entitling them to a proper instruc- 
tion to the jury on that  phase of the I-ase; and the appellants complain 
of prejudicial omission in that  regard. 

The defendants introduced evidence tending to show that the deceased 
had the reputation of being a man of violent c l ~ r a c t e r ,  and the trial 
judge permitted the State to introduce rebutting evidence. Before the 
formal charge to the jury and in the course of the trial, the court made 
the following observation : 

"Gentlemen of the jury, yesterday the defendants in this caqe 
offered evidence tending to  show that  the deceased man, Andrew 
ZIoyle, was a man of dangerous and violent character. Where de- 
fense interposed is that  of self-defense such evidence is competent. 
Evidence of the general reputation of the deceased is not competent 
or material in the case, but as the Court has stated, where the defend- 
ant  interposed his self-defense, then it is proper to show that the 
deceased was a man of dangerous and violent character." 

I f  this may be considered in the light of an  inittruetion to the jury, 
which because of its allocation in the proceeding WI? doubt, it  appears to 
he the only correlation attempted between the adrnitted testimony that  
deceased mas a man of violent character and dispo~it ion and the plea of 
self-defense. The State contends that  it satisfies G. S., 1-180, as a suffi- 
cient substantive instruction and that  if the defend,mts desired anything 
further by way of subordinate elaboration they should have asked for it. 

We think, however, that  while the jury, in its process of thinking, 
might have made the correct application of the principle underlying the 
evidence, this did not relieve the court from more directly and clearly 
instructing them and explaining to them the bearing the reputation of 
the deceased as a violent man might have on defendants' reasonable ap- 
prehension of death or great bodily harm through the attack to which 
their evidence pointed. 
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F o r  this inadvertent error  i n  a n  able charge, there must he a new trial.  
I t  is so ordered. 

S e w  trial.  

DFTIS, J., diqsenting: I cannot agree t h a t  a new t r ia l  should be 
ordered i n  this case. T h e  ground upon which i t  is awarded secrns to m e  
to be of inrufficient iinportallce t o  set a j ide the verdict a n d  judgment 
reached a f te r  ful l  hearing and a lengthy t r ia l .  Even  if the  t r i a l  court's 
reference to  this type of character  eritlence ae, offered was not as ful l  as 
i t  might  h a w  been, the  court scems to have sufficieiitly correlated the 
evidence to  the  plea of self-defense. T h e  j u r y  heard all  thc evidence 
and  a ful l  and complete charge f rom the court as  to the law, and  I camlot 
see that  by tlie languagc quoted tlie jury n a s  thereby influel~ced to render 
a n  improper  verdict. T h e  burden iq on tlie defendant hcre "not only to 
&ow error  but  also that  he n a s  prejudiced thereby to the  extent t h a t  the 
verdict of the ju ry  n a s  t l iercl~y probably influenced acain*t hini." Rcrr 
7 % .  , S i t i ~ o ~ i ~ r  i f z ,  22G S. C., 379, 38 S. E. ( % I ) ,  194. T h e  error  muit  lw 
"material and prejudicial amounting to the rlcnial of .ome substantial 
right." 1T717\on 1 % .  T , u ~ n b c ~  C'o., IS6  S. C., 56, 11'3 S. E., 797. 

I think the  ~ e r c l i c t  of the j u r y  should be up l~e ld  ant1 t11c judgment of 
tlie Superior  Court  afirnicd. 

B.~R~-HII,L, J.. concurs i n  dise,ent. 

1. Automobiles 99 13, ISh (3)-Evidence held to show contributory negli- 
gence a s  matter of law on part of boy cyclirt injured while making 
r-turn on highway. 

Plaintiff's evidence tended to shorn the following circumstances : Plain- 
tiff. approximately twr lw years old, wns riding his hicycle on the left 
shonltler of the highn-ny some 150 to 300 feet heyond a highway inter- 
section. A car passed traveling in the opposite direction. Plaintiff then 
~natle :I U-turn and fell between the front and rear wheels of a truck 
tr:~reling in the same direction as plaintiff had k e n  going. The truck had 
entcrrd the liigh~vay from the intersection ant1 wns ts:l~-elil~x on it: right 
side with its right wheels on the shoulder. Plaintiff testified he (lid ]lot 
see the truck, although his vision was nnobstrnctetl except for  the car 
which had passed. ITcTd: Plaintiff's evidence discloses contributory negli- 
gence barring recovery as a matter of Ian. 
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2. Automobiles 8 18g (2)- 

Evidence that a truck traveling on a highway stopped within six or 
eight feet from the point of impact negates an inference that it was trnr- 
?ling nt excessive speed. Sometimes physical facts speak louder than 
words. 

APPEAL by plaintiff from Nettles, J., a t  March Term, 1947, of MECR- 
LENBURG. 

Civil action to recover for personal injuries sustained by Donald 
Toney in a n  accident which occurred on the old Charlotte-Statesville 
Highway, 31 December, 1945. 

The plaintiff was slightly under 12 years of age at  the time of the acci- 
dent. H e  was riding a new bicycle which his parents had given him 
for  Christmas, on the left shoulder of the highway, proceeding in a 
northwesterly direction. XThen he had proceeded n distance of some 150 
to 300 feet along this highway from the intersection thereof with the 
new Charlotte-Statesville Highway, he met an  automobile being driven 
by a Mr. Reid. Mr. Reid testified: "I pulled over in the center of the 
road to pass him. H e  was on the shoulder. At the time I did that  the 
truck was behind him on the other side of the road . . . I 'd say the truck 
was 40 or 50 feet behind him . . . When I saw the truck it was over on 
the right-hand side. I t  was on part  of the shoulder . . . I am sure I 
passed the boy before I passed the truck . . . I passed the boy on my 
right side and on his right side. I passed the truck on its left side and 
on my  left side . . . The next thing 7: saw as I stopped" at  the inter- 
section, "was the boy under his left-hand rear wheel of the truck." The 
truck was loaded with brick and the evidence tends to show it was being 
driven about 20 miles per hour. 

The plaintiff testified: "After he (Mr. Reid) went on past me I 
stopped, and when he got down there I didn't see nothing on the road so 
I started to make a U-turn and I don't remember nothing until I was 
under the wheel of the truck . . . I did not run mto the truck . . . I 
don't hardly remember where I came in  contact with the truck, but I 
stopped and made my turn, the truck I did not see, and the next thing 
1 remember I was under the wheel of the truck. :[ didn't see the truck 
at  all. I seen i t  while I was under the wheel . . . The truck was over 
on the right-hand side of the road . . . on the opposite side that  I had 
been on . . . P a r t  of i t  was on the shoulder and it was going the same 
way I had been going; I was going to  turn around and go back towards 
my home . . . The bicycle didn't go under the t:wck with me . . . I 
guess I fell off the bicycle. The bicycle was over in the road and I was 
under the wheel of the truck. I did not see the truck before I fell off." 
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At  the close of plaintiff's evidence, the defendants moved for a judg- 
ment as of nonsuit. The motion was granted and judgment entered ac- . - 
cordingly. Plaintiff appeals and assigns error. 

G. T .  Carswell  and  Robinson & Jones  for p l a i n t i f ,  appel lant .  
T h a d d e u s  A. A d a m s  for defendant ,  appellees. 

DEXNP, J. The evidence adduced in the tr ial  below, when considered 
in the light most favorable to the plaintiff, fails to  show any negligence 
on the part  of the defendants. The plaintiff apparently undertook to 
make a U-turn immediately after Mr. Reid passed him and in doing so 
lost his balance, fell off his bicycle and landed in between the left front 
and rear wheels of defendants' truck. The truck, according to the evi- 
dence, was being operated a t  a moderate rate of speed on its right side 
of the highway. There was nothing between the plaintiff and the defend- 
ants' truck to obstruct his view of the truck after it left the new Charlotte- 
Statesville Highway and entered the highway on which they were travel- 
ing, except Mr. Reid's car as it passed between them. And while the 
evidence does not disclose any act of negligence on the part  of the defend- 
ants, even if it  did so, the negligence of the plaintiff was sufficient to 
establish contributory negIigence as a matter of law. T h r e a f t  v. Express  
Agency ,  221 X. C., 211, 19 S. E. (2d),  873; V a n  D y k e  v. At lan t i c  Grey -  
hound Gorp., 218 N .  C., 283, 10 S. E. (2d),  727; T a r t  v. R. R., 202 
N. C., 52, 161 S. E., 720. 

The plaintiff's failure to  see the approaching truck when he looked 
just before making his U-turn is not chargeable to the defendants. The 
presence of the truck on the highway a t  the time and place of the accident 
and the manner of its operation, negative the plaintiff's allegation of 
excessive speed. There is no evidence of excessive speed disclosed by the 
record. Furthermore, the truck was stopped within 6 or 8 feet of the 
point where its left rear wheel came in contact with the plaintiff's body. 
Sometimes physical facts speak louder than words. Powers  v. Sternberg,  
213 N. C., 41, 195 S. E., 88. 

The plaintiff's injuries were serious and regrettable, but we think his 
own testimony exonerates the defendants from liability or blame in con- 
nection with this unfortunate accident. 

The judgment of the court below is 
Affirmed. 



266 IS  THE S U P R E M E  C O T R T .  [223 

TIItGISIA ELIZABETH P R E S S I A R  1VISFIEL:D r .  H E S R Y  BOTCE 
WISI.'IEI,D. 

i Filctl 26 Sovr~nber ,  1947.) 
1. nivolsce 1i- 

Whcrc the. wife institutvs snit for clirorce, her remedy to require clefentl- 
nnt to provitle snpl~ort for the millor child of the marriage is by motion 
i n  t 1 1 ~  cause. wliic.11 may be filed either before or nfter final judgment. 
Q. S.. 50-13. 

2. Divorce S 1 2 -  
Wl~cre, nIwn the wifr's motion in the cawe to rrqnire defcntlm~t to pro- 

ride snpport for the minor child of the mnrria{:c, matle nfter ilccrce of 
:~bsol~i te  tlirorcc, the hns11:lntl files :iffitl:l\-it d w ~ y i ~ ~ g  paternity, nntl a t  his 
instnncc the i s s ~ ~ e  is trnnsferretl to t11v civil isslir docket. the trial court 
has the discretion:iry 1)ower to ortlcr tlefe~~clant t o  ~~rovicle for snpport of 
the child and co~ulwel few pc~ttl(,r~ic' l i t ? ,  n~itl tile presnmptiu~i of legiti- 
macy arising from the hirtli of the child in wedlock obtnins in hcr fxvor 
in p : ~ s s i ~ ~ g  nlmll the qnest io~~.  The wfficici~cy of the nffitlirrit to raise thc 
i w w  n~rd the correctness of tlir ortler tr:lnsferrilig the issue tu the ciril 
issue tloc.l<ct are not presented by esception. 

LIPPEAL by defendant f rom Prrf i o n ,  Spccinl .I udge, a t  E x t r a  Term,  
1 2  May,  1947, of 3 I ~ c ~ 1 , ~ s r w x o .  

Civil action for  absolute divorce on ground of two years separation, f o r  
custody of six-year-old cliiltl of the marriage. and motion a f te r  verdict 
f o r  his  support.  

T h e  complaint. filed 6 Spptember, 1945, alleges t h a t  plaintiff and 
defendant n e r e  marr ied on 1 6  October, 1 9 3 2 ;  tha t  one child was born of 
the  marr iage,  22 J u l y ,  1939. named I I e n r g  Boyce Winfield, ,Ti-.; tha t  by  
mutua l  ronsent and agreement, the  plaintiff and defendant separated i n  
December. 1942, and h a r e  lived continuonsly in a s tate  of wpara t ion  
since t h a t  t i m e ;  t h a t  the plaintiff is entitled to the  custody of the child 
and  t o  a n  order  providing f o r  his support.  TfThl.refore, plaintiff prays 
f o r  divorce, f o r  custody of the child and for  his support .  

T h e  defendant filed n o  answer. 
S t  a Special October Term,  commeccing on 1 5  October, 1946, Meck- 

lenburg Superior  Court,  judgment of absolute divorce was entered on a 
verdict. I n  this judgment, n o  provision r a s  made  i n  respect of the 
custody of the  child or his support .  

Thereafter ,  on 8 Apri l ,  1947, plaintiff filed motion i n  the  cause to  
require the  defendant to  contribute t o  the  support  of H e n r y  Boyce Win-  
field, J r . ,  who, on account of a severe burn,  had been hospitalized and 
still  needed medical care. 

O n  5 May,  1947, the  defendant, i n  answer to  the  motion, filed affidavit 
den-ing the paterni ty of the  child and demanded a j u r y  t r ia l  on the  issue. 
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The matter was, by order of the Presiding Judge, transferred to the civil 
issue docket for trial. 

At the same time, it was adjudged that  the defendant should pay $9.00 
a week pendente  l i t e  for the support of the child and $100 to be applied 
on counsel fees. 

From this order for support and counsel fees penden te  l i t?,  the defend- 
ant  appeals, assigning errors. 

11. L. S t r i c k l a n d  fo r  p l a i n t i f ,  rippellee. 
M c R a e  d iCIcRne f o r  d e f e n d a n t ,  appe l lan t .  

STACY, C. J. While the plaintiff objected to the order transferring 
the issue of paternity to the civil issue docket for trial, no exception was 
noted to this par t  of the judgment. Hence, the correctness of the order 
is without challenge on the instant record. Nor  is the sufficiency of the 
defendant's affidavit to raise the issue presently presented. The  only 
question is the correctness of the order, entered on plaintiff's motion, 
making partial provision for the child's support and for part  payment 
on counsel fees. 

I n  the case of Green  1 ' .  G r e e n ,  210 N. C., 147, 185 S. E., 651, where a 
minor chiId sued her putative father for support and maintenance, it was 
held that  neither by statute nor by the common law mas the plaintiff 
entitled to support and counsel fees pendcn le  l i te .  However, tha t  case 
stands on a different footing from this one. There, an  independent 
action was brought by a minor against her father for support and main- 
tenance. She also asked for counsel fee pending the trial. The action - 
was sustained, but allowance p ~ n d ~ n f e  l i f e  was denied for want of legis- 
lative sanction or authorization. 

Here, the mother of the child files a motion in the divorce action for 
partial support of the child, the only remedy available to her, In re  B l a k e ,  
184 N .  C., 278, 114 S. E., 294, and she is met with the defendant's denial 
of paternity and demand for a jury trial to determine the issue. I n  these 
circumstances, the court evidently thought it but meet and proper that  
the plaintiff should be awarded support and suit money p e n d e n f e  l i te ,  if 
she must needs await the outcome of a jury trial had a t  the instance of 
the defendant. 

I t  is provided by G. S., 50-13, that  after complaint filed in any divorce 
action, ('both before and after final judgment," i t  shall be lawful for the 
judge '(to make such orders respecting the care, custody, tuition and 
maintenance of the minor children of the marriage as may be proper, and 
from time to time to modify or vacate such orders." TJnder this statute, 
it  would seem that  the allowance, here made for support and counsel fees 
pendente  l i te ,  was within the sound discretion of the tr ial  judge. Story 
c. Story, 221 X. C., 114, 19 S. E. (2d), 136 ;  S a n d e r s  21. S a n d e r s ,  167 
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N. C., 317, 83 S. E., 490. I t  is such an  order, respecting the care and 
maintenance of the minor child, as was deemed proper. 

The presumption of legitimacy, which arises from the birth of the 
child in wedlock, inures to the benefit of the plaintiff on her present 
motion. Certainly, this presumption, if not conclusive, continues until 
otherwise determined. Having sought and obtained an order transferring 
the matter to the civil issue docket for trial before a jury, the defendant, 
on this record, can hardly complain at being relquired to assist in the 
payment of part of the costs. 

The order will be allowed to stand. 
Affirmed. 

STATE v. BILLIE SIMMONS. 

(mled 26 November, 1947.) 
Rape !3 5- 

An instruction which fails to charge that the carnal knowledge of prose- 
cutrix must have been accomplished by force and against her will to con- 
stitute the crime of rape must be held for reversible error. G. s., 14-21. 

APPEAL by defendant from Edmundson, Special Judge, at August 
Term, 1947, of SAMPSON. 

Criminal prosecution upon indictment charging defendant with the 
crime of rape of a certain named female person. 

Verdict: Guilty of rape as charged in the bill of indictment. 
Judgment : Death by the administration of lethal gas as provided by law. 
Defendant appeals to Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorneys General Bruton, 
Rhodes, and Moody for the State. 

A. McL. Graham and P. D. Herring for defendant, appellant. 

WINBOBNE, J. Defendant assigns as error the following portion of 
the court's charge to the jury: "The court charges you if you find from 
the evidence in this case and beyond a reasonable doubt that the prisoner 
had carnal knowledge of the prosecuting witness as that term has been 
defined by the court to you then you will return a verdict of guilty of 
rape as charged in the bill of indictment." 

The error pointed out is the absence of these esaential elements of the 
crime charged "ravishing.. . by force and against her will:" G. S., 14-21. 

The State concedes error in the instruction to which the exception is 
taken. 

Hence there must be a 
New trial. 
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STATE r .  ANDREW CHESSOK AND CHESTER HEDGEBETH. 

(Filed 10 December. 1947.) 

Upon review by certiorari of the denial of defendant's motion for a 
new trial on the ground that he was denied due process of law in the trial 
resulting in his conriction, i t  mill be presumed that the trial court cor- 
rectly instructed the jury as  to the facts of the case, in the absence of 
suggestion to the contrary. G.  S., 1-180. 

2. Criminal Law § 81h- 

Where all the evidence is not sent up in response to  certiorari to review 
the denial of defendant's motion for a new trial, i t  will be presumed, in 
the absence of a showing to the contrary, that a finding by the court hear- 
ing the motion was based on the evidence before it, notwithstanding the 
record evidence fails to contain all the supporting evidence. 

3. Criminal Law § 57d- 

Upon defendant's motion for a new trial on the ground that  he was de- 
prived of his constitutional rights in the trial resulting in his conviction, 
the buiden is upon him to show affirmatively facts inducing the legal 
conclusion that his constitutional rights in the respects alleged were denied 
him, the presumption being in favor of the regularity of the trial. 

4. Constitutional Law § 3 4 b  

The fact that defendant was arrested 28 December, tried in Recorder's 
Court 31 December, and in the Quperior Court during the term beginning 
6 January of the following year, all  in the regular course for the disposi- 
tion of the case in the courts where i t  was properly cognizable, does not, 
without more, induce the legal conclusion that defendant was deprived of 
due process guaranteed by the Constitution of North Carolina. 

5. S a m e  
Expedition in the trial of criminal actions is not to be sought a t  the 

expense of rights of the individual guaranteed by the Constitution. 

6. Constitutional Law § 34d- 

Ignorance of defendant and his unfamiliarity with legal matters are  not 
alone sufficient to render the appointment of counsel for him mandatory in 
a prosecution for less than a capital offense. Constitution of North Caro- 
lina, Art. I, see. 11. 

A defendant has  the constitutional right to have counsel and to be 
represented by counsel, and to have counsel assigned if requested where 
the circumstances are  such a s  to show apparent necessity of counsel to 
protect defendant's rights, but in the absence of request the propriety of 
providing counsel for a person accused of an offense less than a capital 
felony rests in the sound discretion of the trial judge. G. S., 15-4. 
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8. Constitutonal Law 34a- 
The guarantee of the Constitution of North Carolina that no person 

shall be deprived of life, liberty, or property "but by the law of the land" 
requires that conviction of crime be had only under the general law in the 
regular course of the administration of justice through courts of compe- 
tent jurisdiction, and be consonnnt with fundamental principles of liberty 
and justice. 

9. Same- 
The Fifth and Sixth Anienclments to the F e d ~ x a l  Constitution apply 

only to trials in Federal Courts; the Fourteenth Amendment against 
denial of due process is applicable to a State's action, in judicial proceed- 
ings as  well as through other agencies of the State. 

Defendant was convicted of a crime less than a capital felony. Defend- 
ant  moved for a new trial on the ground that want of counsel, the speed 
with which the trial mas conducted to its conclusion, coupled with defend- 
ant's youth and inexperience, amounted to a denial of due process of law. 
H e l d :  Up011 the facts found disclosing that defendtint made no request for 
counsel, and that the trial was in the regular course of practice of the 
courts having jnrisdiction, the denial of defendant's motion was without 
error. 

11. Same- 
The Fourteenth Amendment to the Federal Consi.itution does not require 

a state, contrary to its own practice, to furnish counsel for a defendant. 

12. Criminal Law fj Slh- 
Upon defendant's motion for a new trial on the ground that he was 

denied due process of law, the allegations in the petition and affidavits a re  
~ i o t  conclusive, but the findings of the court suppoi.ted by evidence offeretl 
by defendant or the evidence offered by the State contra, are conclusive. 

APPEAJ, by defendant Hedgebeth f r o m  Burgwyn, Specinl Judge, a t  
J u l y  Term,  1947, of WASHINGTON. Affirmed. 

T h e  motion of defendant Hedgebeth t o  set aside t h e  verdict a n d  judg- 
ment  rendered against h i m  a t  a previous te rm of t h e  court,  a n d  f o r  a 
new trial,  was heard b y  J u d g e  Burgwyn a t  t h e  J u l y  Term, 1947, of t h e  
Superior  Cour t  of Washington County. 

Upon  the  record, the  defendant's petition a n d  affidavits, a n d  the  oral  
testimony of Sheriff Reid, t h e  followirig judgment was  entered : 

" I t  appear ing  t o  t h e  Cour t  t h a t  t h e  defendant was  indicted upon  a 
w a r r a n t  issued by  the  Recorder's Cour t  of Washington County on  De- 
cember 28, 1946, and  t h a t  three days la te r  a prel iminary hear ing  was 
given h i m  before the  Recorder of Washington County on said charge a t  
which t ime he  and another  were bound over t o  the  Superior  Cour t  of 
Washington County upon a charge of highway robbery, it being alleged 
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by the State that  he, with another, did by force and arms and after 
placing him in fear for his life, take from the person of Delmer Wilkins 
a sum of money in the amount of One Hundred Twenty Seven ($127.00) 
Dollars; i t  further appearing to the Court that  bond in  the sum of Five 
Hundred ($500.00) Dollars was required of the defendant Chester 
Hedgebeth, which he was unable to give and that  in default thereof he 
was placed in  the county jail of Washington County to await trial on 
said charge; that  thereafter and on the 6th day of January,  1947, the 
regular Superior Court of Vashington County was convened and a t  said 
term a bill of indictment was returned by the grand jury against the said 
Chester Hedgebeth and another, charging them and each of them with 
the crime of highway robbery from the person of Delmer Wilkins; that  
thereafter and during said term the defendant was called to the bar for 
trial with his co-defendant; that  each of the defendants pleaded not 
guil ty;  that  inquiry was made of them if they had counsel and upon 
their answering in  the negative the Court proceeded to t r ia l ;  that  after 
the introduction of testimony by the State the defendant Chester Hedge- 
beth took the stand voluntarily and gave evidence tending to  show that  
he mas not guil ty;  that  thereafter the Judge, Honorable J. Pau l  Friz- 
zelle, presiding, charged the jury upon the questions of law and facts and 
that  thereafter the jury returned a verdict and for that  verdict said the 
defendant and his co-defendant were guilty ; that  thereupon the defendant 
was sentenced by the Judge presiding to  a term of years in the State's 
Prison, to-wit, not less than nine nor more than ten years; that  there- 
after and on the 9th day  of July,  1947, the defendant sued out a writ of 
hnbeas corpus which was duly signed by Judge Luther Hamilton, one of 
the Judges of the Superior Court of North Carolina, commanding that  
the said defendant be produced in open court a t  the J u l y  term of the 
Superior Court of Washington County, and said writ having been served 
upon the proper authorities of the State's prison the said defendant was 
produced in open court of Washington County on Ju ly  9, 1947, a t  which 
time he was represented by Attorney W. L. Whitley, a member of the 
Bar  of Washington County; that  said attorney presented the cause of 
the defendant to the Court upon delayed motion, which the Court gladly 
heard;  that  the trial, conviction and sentence of the said defendant a t  
the January Term, 1947, of said Court be set aside and declared void 
and that  the petitioner Chester Hedgebeth, be granted another trial, or a 
new trial, and for such other and further relief as to the Court seemed 
proper, basing his argument upon alleged denial of the defendant's right 
by the Court, i n  the expediency of the trial, in the lack of counsel for the 
defendant and upon the general ignorance of the defendant of his rights. 
The  Court heard the oral testimony, on behalf of the prosecution, of 
Sheriff Reid, the high sheriff of Washington County. 
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"The Court finds as a fact that the father and mother of the defendant 
resided in  Currituck County, a distance of some fifty-eight miles or more 
from the county seat of Washington County, and that the wife of the 
defendant resided in Washington County and had knowledge of his in- 
carceration and of the nature of the charge preferred against him; that 
the defendant had sufficient mental capacity to realize the nature of the 
charge against him and had opportunity, had he been financially able to 
so do and desired to so do, to procure counsel, and that the Court, at  
neither the hearing before the Recorder and the trial of the Superior 
Court, appointed counsel to represent the defendant's interest. The Court 
also finds the charge preferred against the defendant and upon which he 
was tried was not and is not a capital offense under the laws of the State 
of North Carolina. The Court is of the opinion that the due process 
clause of the Constitution of the United States and of the Constitution 
of the State of North Carolina have in nowise been violated in the trial 
of this cause and that the applicant is detained by virtue of a judgment 
of a Court of competent jurisdiction, and, therefore, the motion of the 
defendant's counsel and the defendant is denied and i t  is the judgment 
of the Court that the defendant be remandEd to cu~itody of the Warden of 
the State's Prison and the writ of habeas corpus dismissed." 

The writ of habeas corpus having been discharged, and defendant's 
motion denied, the defendant petitioned the Supreme Court of North 
Carolina for writ of certiorari, which was allowed, and in response to 
the writ the record was presented to this Court fol- review. 

A ttorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Wilford L. Whitley, Jr., for Chester Hedgebeth. 

DEVIN, J. The defendant Hedgebeth asks us to review the judgment 
below, assigning as grounds for relief that in the trial in  the Superior 
Court of Washington County his constitutional rights were violated and 
due process of law denied him, in  that he was without counsel, that he 
was not aware or informed of his rights, and that he was put upon his 
trial for the alleged commission of a serious felony within too short a 
time after his arrest. H e  alleges his innocence of the crime charged 
against him. 

From the findings of fact made by the Judge who heard the defendant's 
motion below, based upon the averments i n  his petition and the oral 
evidence heard, upon which defendant's motion was denied, i t  sufficiently 
appears that on 28 December, 1946, defendant Hedgebeth and one 
Andrew Chesson were arrested charged with assault with deadly weapon 
and robbery of a sum of money from the person of Delmer Wilkins, and 
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that on 31 December, 1946, these two defendants were tried in the 
Recorder's Court of Washington County, and probable cause having been 
found, were placed under bond for their appearance a t  the next term of 
the Superior Court of the county. The required bond of $500 was not 
given and the defendants remained in  jail. The next term of the Supe- 
rior Court began 6 January, 1947. At this term bill of indictment in 
due form charging the defendants with the felony of robbery was re- 
turned by the grand jury a true bill, and during the term the case was 
called for trial. Each defendant pleaded not guilty. Inquiry was made 
of them by the presiding Judge Frizzelle if they had counsel, to which 
they answered in the'negative. N o  counsel was assigned, nor was the 
assignment of counsel requested. The trial apparently was conducted 
in accordance with correct wrocedure in this iurisdiction and no criticism 
in that respect is offered.   he defendant ~ l d ~ e b e t h  voluntarily went on 
the stand and testified as a witness in his own behalf, his testimony tend- 
ing to show he was not guilty. I n  the absence of suggestions to the con- 
trary, under the rule in this State, i t  will be presumed the trial judge 
correctly instructed the jury as to the law and facts of the case (G. S., 
1-180) ; 5. v. Hargrove, 216 N .  C., 570, 5 S. E. (2d), 852; Bell v. Brown, 
227 N. C., 319 (322), 42 S. E. (2d), 92. The jury returned verdict 
of guilty as to both defendants, and they were sentenced to State's Prison 
for terms of nine to ten years. 

The record further discloses that defendant Hedgebeth was a tenant 
farmer, resident in Washington County, and 24 years of age; that his 
schooling did not extend beyond the third grade; and that his father and 
mother lived in another county some 58 miles from the place of trial. 
The judge who heard the motion also found that the wife of the defend- 
ant resided in Washington County, and that she had knowledge of his 
incarceration and of the nature of the crime charged. The defendant u 

makes the point that this last mentioned fact does not appear in the 
written record. However, as the judge heard the oral testimony of the 
sheriff, which was not sent up, it will be presumed his finding was based 
on evidence he heard, in the absence of some showing to the contrary. 
Banking Co. v. Bank, 211 N. C., 328, 190 S. E., 472. 

The defendant's evidence, and particularly the affidavit of his father, 
would tend to indicate that the defendant was ignorant and unacquainted 
with business or legal affairs; that he had not been arrested before and 
was inexperienced in court procedure; that he wa9 not of average men- 
tality; that his father was not informed of his arrest, and, if he had 
been so advised in time, would have procured counsel. However, i t  was 
found by the judge from the evidence before him,"'that the defendant had 
sufficient mental capacity to realize the nature of the charge against him 
and had opportunity, had he been financially able to so do, and desired to 
so do, to procure counsel." The defendant and his counsel were present 



I N  THE SUPREME COURT. 

a t  the hearing. The charge in  the bill of indictment under which de- 
fendant was tried was not a capital felony and the punishment upon 
conviction would not exceed 10 years in prison. 

I n  the consideration of the defendant's appeal from the judgment 
denying his motion, i t  may be observed that no presumption would arise 
from the mere filing of defendant's motion that the trial was otherwise 
than in accord with approved practice and procedure in North Carolina 
courts (S. v. Harris, 204 N. C., 422, 168 S. E., 498)) and the burden 
would rest upon the defendant to show affirmatively such facts as would 
induce the legal conclusion that certain of his constitutional rights in 
the respects alleged were denied him. [t is in this view that the Attorney- 
General points out that the defendant's petition fails to show affirma- 
tively that he was without funds to employ counsel, or that he requested 
or desired counsel, or made any effort to secure or communicate with one, 
or that he attempted to or was denied right to  communicate with his 
father, or that he requested the attendance of any witnesses, or that there 
were any witnesses whose testimony would have helped him. The petition 
does not appear to contain any allegation that the trial judge failed to 
explain the nature of the charge against him, or that the defendant did 
not understand that the single issue of his guilt or innocence was being 
submitted to the determination of the jury. Already he had been tried 
on this charge in the Recorder's Court and knew the charge and the evi- 
dence against him. At no time did he ask for delay, nor after conviction 
did he express a desire for an appeal. He  was tried in the county of 
which he and his wife were residents and where presumably his duties as 
a citizen were accustomed to be performed. That the evidence offered 
by the State was competent, and, if accepted by the jury, sufficient to 
convict ,is not denied, though defendant maintained his innocence, nor 
is it alleged that the trial judge failed to instruct the jury fairly and 
correctly. The other defendant jointly indicted and tried with the 
appellant has made no motion for a new trial. 

On the other hand, the defendant's position is that the defendant's 
ignorance, his poverty, his unfamiliarity with court procedure, the speed 
with which his case was brought to trial while he was held in jail con- 
stitute incontestable evidence of his helplessness in the toils of the law, 
and that his situation was such that the failure of the judge to assign 
counsel to aid him in his defense, denied to him due process of law and 
the equal protection of the laws, in violation of rights vouchsafed him by 
the Constitution of North Carolina and that of the United States. 

Referring to the argument advanced by the defendant, based upon the 
expedition with which his trial was consummated, we are not inclined to 
hold that the mere fact that he was arrested 28 December, tried in 
Recorder's Court 31 December, and in the Superior Court during the 
term beginning 6 January, 1947, indicated such haste as would, without 
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more, constitute denial of due process. A v e r y  v. Alabama,  308 U.  S., 
443. That  was the regular course for the disposition of the case in  the 
courts where i t  was properly cognizable. The reasons assigned for the 
decision in  S. v. Farrel l ,  223 N .  C., 321, 26 S. E. (2d),  322, a oapital 
case, were applicable to the peculiar circumstances of that  case and do 
not apply in all respects here. I n  tha t  case the defense was insanity, and 
it mas said "if the only issue to  be tried was that  of guilt or innocence, 
based on the facts of the alleged offense, ample time was allowed." The 
administration of justice "without denial or delay" is one of the supreme 
aims of social organization, but expedition is not to be sought a t  the 
expense of rights of the individual guaranteed by the Constitution. 8. v. 
Ross, 193 N .  C., 25, 136 S. E., 193; S. v. Whi t f i e ld ,  206 N. C., 696, 175 
S. E., 93. 

The question whether under the laws and approved procedure in this 
State the ignorance of the defendant and his unfamiliarity with legal 
matters were alone sufficient to  render mandatory the provisions in the 
Constitution and statutes of North Carolina for the assignment of coun- 
sel, and whether failure to  do so in a case of robbery constitutes a denial 
of constitutional rights must be answered in the negative. H i s  tr ial  v a s  
before a fa i r  and patient judge and by a jury of the vicinage, and no 
evidence is offered to rebut the presumption of the regularity of the trial. 
S. c. H a r r i s ,  204 N. C., 422, 165 S. E., 498. 

The Constitution of North Carolina, Art. I, sec. 11, contains this 
provision: "In all criminaI prosecutions every man has the right to  be 
informed of the accusation against him and t o  confront the accusers and 
witnesses with other testimony, and to have counsel for his defense, and 
not be compelled to give evidence against himself, or to pay costs, jail 
fees, or necessary witness fees of the defense, unless found guilty." -4nd 
this constitutional provision is  further implemented by statute (G. S., 
15-4) in these words: "Every person accused of any crime whatsoever, 
shall be entitled to counsel in all matters which may be necessary for his 
defense." 

I n  capital felonies these provisions relative to counsel are regarded as 
not merely permissive but mandatory. This is indicated by the statute, 
G. S., 15-5, and by numerous decisions of this Court. S. v. Collins,  70 
N. C.. 242; S. v. Jacobs,  107 N. C., 772, 11 S. E., 962; S. v. EIardy, 
189 N.  C., 799, 128 S. E., 152; S. v. Whi t f i e ld ,  206 N .  C., 696, 175 S. E., 
93; S. v. Farrel l ,  223 N. C., 321, 26 S. E. (2d) ,  322; Powel l  v. Alabama,  
287 U. S., 45. Bu t  i n  cases of misdemeanors and felonies less than 
capital i t  has been the uniform practice in this jurisdiction to  regard 
these provisions as guaranteeing the right of persons accused to  have 
counsel for  their defense, to be represented by counsel, and the right to 
have counsel assigned if requested and the circumstances are such, for 
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financial or other reasons, as to show the apparent necessity of counsel 
for tpe protection of the defendant's rights. 

But we cannot hold that in  all cases, in the absence of any present 
statute to that effect, the burden is imposed upon the state to provide 
counsel for defendants. I n  cases less than capital the propriety of pro- 
viding counsel for the accused must depend upor,. the circumstances of 
the individual case, within the sound discretion of the trial judge. I n  the 
language of Justice HoZmes in Loclcner v.  hTew Yorlc, 198 U. S., 45, 
"General propositions do not decide concrete cases." 

The Constitution of North Carolina further in general and compre- 
hensive terms safeguards the rights of the individual by declaring that 
no person shall be deprived of his life, liberty or property "but by the 
law of the land" (Art. I, sec. 17),  and the expresr~ion "law of the land" 
has been held equivalent to the due process of law required by the Four- 
teenth Amendment to the Constitution of the United States. The expres- 
sion quoted means "the general law, the law which hears before it con- 
demns; which proceeds upon inquiry, and rendem judgment only after 
trial." Conner and Cheshire's Constitution, pg. 56; Markham zr. Carver, 
188 N.  C., 615, 125 S. E., 409. I t  means the regular course of the admin- 
istration of justice through the courts of competent jurisdiction, after 
the manner of such courts. Caldwell o. Wilson, 121 N. C., 425, 28 S. E., 
554. Procedure must be consistent with the fundamental principles of 
liberty and justice. Hebert v. Louisiana, 272 U. S ,  312 (316). 

Reversal of the judgment below denying the defendant's motion for 
new trial is urged on the ground that in his prosecution, conviction and 
sentence in the trial in the Superior Court he was denied the due process 
of law guaranteed by the Fourteenth Amendment to the Constitution of 
the United States and by other constitutional provisions. 

While it is well settled that the references in the Fifth Amendment 
to the Federal Constitution to due process of law, as well as the provi- 
sions in the Sixth Amendment declaratory of the right of the accused in  
a criminal prosecution to have the assistance of counsel, are to be re- 
garded as applicable only to  trials in Federal Courts, the provision in 
the Fourteenth Amendment against denial of due process to a litigant 
is made directly applicable to State's action in judicial proceedings as 
well as through other agencies of the State. It was said in Betts v. Brady, 
316 U. S., 455, "The phrase (due process of law) formulates a concept 
less rigid and more fluid than those envisaged in  other specific and par- 
ticular provisions of the Bill of Rights." The purpose of these provi- 
sions as they relate to judicial procedure is to insure fundamental 
fairness. 

I t  was argued by defendant's counsel that the failure of the trial court 
to appoint counsel for the defendant's defense and the speed with which 
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the trial was conducted to its conclusion, coupled with evidence of the 
youth and inexperience of the defendant, constituted denial of due process 
of law. Cited in support of this position are the cases of W h i t e  v. Ragan, 
324 U .  S., 760; Rice v. Olson, 324 U .  S., 786; Wil l iams  v. Kazker, 323 
U. S., 471 ; Tomk ins  c. Missouri, 323 U. S., 485 ; De Meerleer v. Michi- 
gan, 91  Law Ed. Adv. Opinions, 471 ; S m i t h  v. O'Grady, 312 U. S., 329. 
I t  was insisted that  the facts shown in the case a t  bar are such as to 
bring it within the principle announced in those and other similar cases. 
However, i t  may be noted that in Whi t e  v. Ragnn, supra, the Court's 
opinion was predicated upon allegations by the defendant, uncontradicted, 
showing bad faith on the part of assigned counsel, sanctioned by the 
ruling of the judge, and the procurement of testimony known to be false 
by the prosecuting attorney. And in  Rice v. Olson the state court held 
the defendant's plea of guilty, though alleged to have been unfairly 
entered, constituted an absolute waiver of defendant's rights. I n  Wil -  
liams v. Kaiser and Tomkins  v. Missouri, both from the State of Mis- 
souri, the statute of that  state required the assignment of counsel. I n  
the most recent case on the subject De Meerleer v. Michigan, supra, the 
facts recited by the Court were that  the defendant was 17 years of age, 
was without counsel, and was not advised of his rights, and further that 
on the same day defendant was arraigned, tried, convicted and sentenced 
to life imprisonment. I n  Smith v. O'Grady it appeared that remedy in 
the state court was denied defendant without determining the truthful- 
ness of his allegation that  he was without counsel and was "tricked" into 
pleading guilty. 

From an examination of the cited cases and others of like nature 
recently considered by the Supreme Court of the United States i t  appears 
that these decisions were in  the last analysis determined on the basis of 
the facts in each case. Said Justice Roberfs  in Betts v. Brady ,  m p r a ,  
"Asserted denial (of due process) is to be tested by an  appraisal of the 
totality of facts in a given case." And in the recent case of Carfer v. 
Illinois, 91 Law. Ed. Adv. Op., 157, it was said: "But the Due Process 
Clause has never been perverted so as to force upon the forty-eight States 
a uniform code of criminal procedure. Except for the limited scope of 
the federal criminal code, the prosecution of crime is a matter for the 
individual States. The Constitution commands the States to assure fair  
judgment. Procedural details for securing fairness i t  leaves to the States. 
I t  is for them, therefore, to choose the methods and practices by which 
crime is brought to book, so long as they observe those ultimate dignities 
of man which the United States Constitution assures." 

I n  B e f f s  v. Brady,  316 U. S., 455, the Court, after reviewing the statu- 
tory and constitutional provisions as to appointment of counsel in crim- 
inal cases in  the several states, announced this conclusion: "This mate- 
rial demonstrates that, i n  the great majority of the states, i t  has been the 
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considered judgment of the people, their representatives and their courts 
that appointment of counsel is not a fundamental right, essential to a 
fa i r  trial. On the contrary, the matter has generally been deemed one 
of legislative policy. I n  the light of this evidence we are unable to say 
that  the concept of due process incorporated in  the Fourteenth Amend- 
ment obligates the states, whatever may be their own views, to furnish 
counsel in every such case. Every court has power, if i t  deems proper, 
to appoint counsel where that  course seems to be required i n  the interest 
of fairness." 

The allegations in defendant's petition and affidavits are not to be 
accepted as presenting a statement of all the facts, or necessarily as one 
entirely correct, since upon the hearing on defendant's motion other 
evidence was offered by the State, and upon all the evidence findings of 
fact were made by the court. These come to us as determinative. I t  is 
an  established rule in this jurisdiction that findings of fact made by a 
Superior Court judge as to matters within his jurisdiction and properly 
cognizable by him, when based on evidence presently presented, must be 
held conclusive on appeal. I n  r e  Vumilton, 182 I T .  C., 44, 108 S. E., 385. 
His  findings import verity. Hence, on the record before us our decision 
must be based on the facts as found and reported in  the judgment below. 

After a careful examination of the record in  this case and of all the 
facts which have been made to appear, giving due consideration to the 
constitutional principles invoked as judicially interpreted by the Supreme 
Court of the United States, me conclude that  none of the fundamental 
rights essential to a fa i r  trial have been denied the defendant, and that  
the judgment overruling defendant's motion must be upheld, and the 

Judgment affirmed. 

STATE v. HARRY FORSHEE, ET AL. 

(Filed 10 December, 1947.) 

1. Assault 55 13, 14c-Evidence held to show that defendant aidrd and 
abetted in assault after full knowledge of its felonious character. 

The evidence tended to show that defendant drove prosecuting witness 
to a secluded spot and induced the witness to g1-1 to the back of the car. 
where a person concealed in the trnnk shot the witnew, that the witness 
got back in the cnr and requested defendant to drive him to a hospital, 
whereupon defendant took the ignition Beys from the car, went to the back 
of the car and ordered the witness to f o l l o ~ ,  and that there the witness 
was again shot by the person hiding in the trunk. Defendant testified 
that he acted pursuant to an  agreem~nt with the assailant. but that he 
anticipated only a fist fight between assailant and defendant. Held: The 
court properly denied defendant% motion for a directed verdict of not 
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gullty upon the charge of assault with a deadly ncapoll wlth intent to 
k111, and  correctly rcfnsed to submit the question of tlcfendant's guilt of 
simple assal~lt. s~ncc tlefentlant'i: contention that he ;~nticipatetl only a 
fiit fight is feclrlei\ in  11cv of dcfcndant'c actioni after the first felonious 
assault had been made. 

2. CriminaI Law a 8- 
A person who conspires to engngc. in a n  11nlamfn1 c~~tt'rpri-e :u1(1 is 

present and aids and abets the r~crpetrator in the commi~iion of thc crime 
i i  guilty as a principal. 

,IPPEAL by defendant Forshee from Bow, J., at  May Special Criminal 
Term, 1947, of CUMBERLAND. 

Criminal prosecution tried upon indictment charging the defendants 
with an  assault upon one Sgt. James E. Winfield with a deadly weapon 
with intent to kill, inflicting serious injuries, not resulting in  death. 

The State's evidence tends to show that  the prosecuting witness, Sgt. 
James E. Winfield, is in the United States Army stationed a t  For t  Bragg, 
and lives with his wife and children in Fayetteville, North Carolina. 
On the afternoon of 6 February, 1947, the witness Winfield came to  his 
home from For t  Bragg about 4:45 p.m. The defendant H a r r y  Forshee 
was there and invited Winfield to take a t r ip  with him that  evening, 
stating he would be back for him about 7 :00 p.m. The witness Winfield 
said he would go and Forshee left shortly thereafter. 

The defendant Forshee returned to the Winfield home about 7:00 
o'clock, picked up Winfield and drove to a secluded spot on the old 
RosehilI road. H e  requested Winfield t o  get out of the car and look for 
a paper which he claimed had been left there for him. Another car was 
seen approaching and he requested Winfield to get back in the car, stat- 
ing, "This is not the place." H e  drove a little further down the road 
and stopped and said, ('This should be the place." H e  told Winfield to 
get out and help him look for the paper. H e  directed Winfield t o  go 
behind the car, and as he did so, the trunk of the car quickly opened and 
someone shot him. The bullet went through his collarbone and lodged in 
the back of his shoulder. Winfield yelled he was shot, got back in the 
car and requested Forshee to take him to a hospital. Instead of com- 
plying with this request, Forshee took the ignition key out of the car, 
went to the back of the car and ordered Winfield to come to  the rear of 
the car. When he got out of the car and started toward Forshee, Winfield 
testified he saw a pistol in Forshee's hand, ~ o i n t i n g  toward the ground. 
,tt that  moment another shot mas fired a t  him from the trunk of the 
car, the bullet grazing his right shoulder. Winfield ran  into the woods 
and finally got a Mr. Bain to take him to  Fayetteville. According to 
the evidence the prosecuting witness was seriously injured. H e  was 
admitted to the For t  Bragg hospital on 6 February and was discharged 
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from the hospital on the following March 7th. The witness Winfield was 
unable to identify the man who shot him. 

At the close of the State's evidence the defendant Murchison moved 
for judgment as of nonsuit and the motion was allowed. 

The defendant Forshee then went on the witness stand and testified in 
his own behalf. He testified that George Murchison had been going with 
Winfield's wife for years; that Murchison requested him to make arrange- 
ments to take Winfield out in his car to a place where he (Murchison) 
"could give him a good beating because of something Winfield had said 
about him." He agreed to do so, and on the evening of 6 February, 
1947, he took Murchison concealed in the trunk of his car, when he drove 
the prosecuting witness to the place where he was assaulted. He  denied 
that he had a gun or that he knew Murchison had one. He  testified that 
he did not think "we were going out there for anything more than a fist 
fight between two men." 

Verdict as to Harry Forshee: Guilty as charged in the bill of indict- 
ment. 

Judgment: Imprisonment in the State's Prisoc, for a term of not less 
than six nor more than eight years. 

The defendant Forshee appeals, assigning error. 

Attorney-General McMullnn and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

James R. Nance for defendant, appellant. 

DENNY, J. The defendant excepts and assigns as error the refusal of 
the court below to allow his motion for a directed verdict of not guilty 
as to the felonious charge, and to the failure of the court to charge the 
jury that they could return a verdict of simple assrzult. These exceptions 
cannot be sustained. 

The contention of the appealing defendant that he never anticipated 
anything more than a fist fight is repugnant to the role he played in this 
vicious assault on the prosecuting witness. I f  hiel contention were true, 
why did he not take Winfield to a hospital as he was requested to do after 
Murchison shot him the first time? He certainly knew a t  that time the 
nature of the assault Murchison intended to make on Winfield, but he 
continued to aid and abet him in making a still further assault on him. 
The defendant and Murchison had not only conspired to engage in an 
unlaful enterprise, but both were present aiding and abetting each other 
in  the commission of the crime. This made Forshee guilty as a prin- 
cipal. S. v. Brooks, ante, 68, 44 S. E. (2d), 482; 8. v. Williams, 
225 N .  C., 182, 33 S. E. (2d), 880; S. a. Smith, 221 N. C., 400, 20 S. E. 
(2d), 360; 8. v. Triplett, 211 N. C., 105, 189 S. :E., 123; S. v. Gosnell, 
208 N .  C., 401,181 S. E., 323; S. v. Jarrell, 141 N .  C., 722, 53 S. E., 127. 
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I n  the case of S. v. Gosnell, supra,  this Court said:  "The principle is 
. . . well established that  without regard t o  any previous confederation 
or design, when two or more persons aid and abet each other in the com- 
mission of a crime, all being present, all are principals and equally 
guilty." And in  8. v. Smith, supra,  i t  is held : "The general rule is, that  
if a number of persons combine or conspire to commit a crime, or to  
engage in an  unlawful enterprise, each is responsible for all acts com- 
mitted by the others i n  the execution of the common purpose which are a 
natural  or probable consequence of the unlawful combination or under- 
taking, even though such acts are not intended or contemplated as a part 
of the original design. S. v. W i l l i a m s ,  supra  (216 N.  C., 446, 5 S. E. 
(2d),  314) ;  S. v. Lea, supra  (203 N. C., 13, 164 S. E., 737) ;  S. v. 
S f ~ w a r t ,  189 N .  C., 340, 127 S. E., 260." 

The remaining assignments of error are without merit. 
I n  the trial below we find 
N o  error. 

STATE r. JIM If. ENSLET. 

( Filed 10 Ikcember. 1947. ) 

1. Homicide 5 1+ 

A statement is competent as a dying declaration if declarant at the time 
he makes the statement is in actual danger of impending death and fully 
apprehends such danger, and death ensues. 

2. Same- 
Where declarant, mortally wounded, dies about 20 minutes after making 

a statement revealing his full  apprehension of his condition and describing 
his.assailant and denying provocation on his part for the assault, the state- 
ment is competent as a dying declaration. 

3. Criminal Law 5 4%- 

Action of the court in limiting cross-examination of witnesses held not 
reversible error on defendant's exceptions. 

4. Criminal Law § 8 l c  (2)- 

Where the charge construed contextually is without prejudicial error, 
exceptions thereto mill not be sustained. 

APPEAL by defendant from Bone, J . ~t -Tc=.c Criminal Term, 1947, of 
CUMBERLAND. 

Criminal prosecution upon a bill of indictment charging that  defendant 
"feloniously, willfully and of malice aforethought, did kill and murder 
one Ottis M. Draughan, against the form of the statute, etc." 
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The Solicitor for  the State announced that  he was not asking for a 
verdict greater than murder in the second degree,-and defendant, 
through his counsel, pleaded "Not Guilty." 

Verdict: Guilty of murder in the second degree. 
Judgment:  Imprisonment in State's Prison for a term of not less than 

10 years nor more than 15 years. 
Defendant appeals to Supreme Court, and assigns error. 

Attorn~y-General McLllullan and Assistant -4tforneys-General Bruton, 
Rhodes, and Moody for fhe State. 

John IT. Cook, R. Glenn Cobb, and James R. Sance for defendant, 
appellant. 

v r s ~ 3 0 ~ s ~ : ,  J. The assignments of error brovght up  on this appeal, 
upon careful consideration, fail to show prejudicial error. 

1. Exception is taken to the admission of evidence offered as dying 
declarations of deceased. The wife of deceased visited him a t  the hos- 
pital between 11 :30 and 12 o'clock the night he v a s  qhot. She testified: 
"When I saw him . . . he was laying there with his eyes closed and I 
stood there from three to five minutcls and he didn't open his eyes . . . 
H e  said. 'Well, Honey, it looks like 1 am going lo  leave you . . . Take 
care of the little one.' 

"After he made the statement that  I just related to you, I asked him 
who shot him and he said he didn't know. H e  described him to me. H e  
said he didn't know his name,-the name of the man who shot him but 
he said he was a short, stout man with a mustache. 

"I asked him why he shot him and he said he didn't know. I said, 
'He wouldn't have shot you for nothing. You n u s t  have said or done 
something.' H e  said 'I swear, Honey, I didn't say a word to him.' " 

Defendant excepted to denial of eavh of his moiions to  strike the parts 
embraced in the last two paragraphs. 

The witness further testified that \he stayed a little while longer and 
told him good-bye and left a i d  tha t  he died about twenty minutes after 
she left. 

The  rule for the admission of dying declaratioiis is well settled. The 
declarant a t  the time he makes the statement m ~ ~ s t  be in actual danger 
of impending death, and in full apprehension of ~juch danger, and death 
must ensue. S.  a. Bright, 215 N.  C., 537, 2 S. E. (2d),  541, and cases 
cited. See also S.  v. Stewart, 210 n'. C., 362, 186 S. E., 488. 

Tested by this rule, the statement of deceased clearly shows that  he 
was a t  the time fully apprehensive of the actual danger of death. The 
evidence shims that  he was in such danger, and d~:ath ensued. 
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2. T h e  exceptions taken to ru l ing  of court  i n  sustaining objections to 
questions asked on cross-examination of witnesses present n o  cause for 
reversible error. 

3. T h e  sereral  portions of t h e  charge to  which exceptions a r e  taken, 
when considered as  cornponcnt par t s  of the whole, read contextually, 
substantially accord with well settled principles of law, and  a r e  not of 
sufficient import  to  justify a new trial.  

I n  the judgment below we find 
N o  error. 

A. C. WARD I-. JIARSHALL BOWI,ES A N D  THE BLUE BIRD TAXICAB 
COJIPAXT,  IKC. 

(Filed 10 December, 1947. ) 

Eritlcnce that \\-hen a pedestrian lind t m v e r c d  about half of an  inter- 
section in the pedestrian lane on n green light, the light changed, and the 
~~r t les t r in l~  stopped in the center of the street. :md that the driver of n cab, 
:ippro:~cliing from the ~)e(lestrian's right ill the kf t- turn l:me, cut to his 
left ant1 str~lcli the p~destr inn \\-lien nl~ont half of the front of the cab was 
to the lrft of the center line of the street, i s  l lc ld  sufficient to be submitted 
to the jnry on the issue of negligence, since the driver of the cab could 
hnve see11 the petlestrian in ample time to hare avoided a collision 11:ld 
lie Iwen lic'?pillg a proper lookout, and since the evidence discloses that 
the driver "cut the corner" in violation of G. S., 90.153 ( a ) ,  without giring 
any signal or warning of his approach. 

2. Autoniobiles § 8i- 
The fact that a motor i~ t  hns the green light ill traversing an intersection 

doe. not relieve him of thr duty to csercise proper care for the safety of 
a pet l rs t r ia~~ who has Ian-fully entered the i~~tersectioli and is standing in 
the ccnter of the street. 

3. Automobiles 5 18h (3)- 
A pedestrian who starts across an intersection with the green light and 

is coug11t by the changing lights cannot br held guilty of contributory 
negligclicc as  a matter of lnw in standing in the center of the street. 

4. Master and Servant # 41- 
Thc ieincdici gi\ en all emploj cc under the Workmen's Compensation Act 

are e s c l n ~ i r e  as agni11.t the employer only, G. S., 97-10, and the Act does 
riot prec.lntle an e~nplo)ee from waiving his claim against his employer and 
puranin~: 1115 remedy ngalnit a thircl-party tort-feasor by common law 
action for negligence, although hi< rights against such third party after a 
claim for ~ornpe~nsation iu filed, are limited. 
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APPEAL by plaintiff from S h u f o r d ,  Special Jud!le,  October Term, 1947, 
GUILPORD (High Point Division). Reversed. 

Civil action to recover damages for personal injuries resulting from 
taxicab-pedestrian collision. 

The plaintiff was, at  the time of the accident complained of, a police 
officer of the City of High Point. About 11 :00 p.m. on 19 September 
1943 he started across North Main Street of H ~ g h  Point at  the south 
end of the Main Street bridge. He was going from east to west, within 
the lane marked for pedestrians, on the green traffic light. When he got 
about midway the street, the light changed to red, and he stopped at the 
edge of the center or left-turn vehicular traffic lane. 

R e  saw the corporate defendant's taxicab being operated by defendant 
Bowles, at  the north end of the bridge, approaching in the left-turn lane. 
He  turned to look to the south and as he looked back to the north the 
defendant's taxi "was right on" him. '(The driver of the cab cut short 
and just about half of the front of the cab was in the northbound fast 
lane" when i t  struck plaintiff. The plaintiff suffered certain personal 
injuries which he says developed and grew worse as time passed. 

At  the conclusion of the evidence for plaintiff, {he court, on motion of 
defendants, dismissed the action as in case of nonsuit and plaintiff 
appealed. 

H a w o r t h  & Mat tocks  for plaintiff appellant.  
Gold, McAmal ly  & Gold for defendant  appellees. 

BARNHILL, J. On this record  lai in tiff was lawfully in the intersec- 
tion, standing in a position where he was clearly visible to the driver of 
t%e defendant's taxicab as the latter approached the intersection. The 
taxi driver, had he been keeping a proper lookouh, could have seen him 
in ample time to avoid a collision. Instead he "cut the corner'' in viola- 
tion of G. S. 20-153 (a) without giving any signal or warning of his 
approach.' The collision resulted. These circumstances, unrebutted as 
they are on this record, warrant an inference of negligence and are 
sufficient to require the submission of appropriate issues to the jury. 

The defendant Bowles, it is true, was a t  the time driving on a green 
light, but that fact did not relieve him of the duty to exercise proper care 
for the safety of a pedestrian who had lawfully eniered and was standing 
in the intersection when he approached. 

The facts are not such as to require or permit the conclusion that 
plaintiff was guilty of contributory negligence as a matter of law. 

There is no evidence that either plaintiff or h.1~ employer had given 
notice of non-acceptance of the Workmen's Cornpepsation Act, G. S. 
Chap. 97, under the terms of G. S. 97-4. I t  must be presumed, therefore, 
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that  both the City of High Point  and the plaintiff a t  the time of the 
accident were bound by the provisions of that  Act. G. S. 97-3. The 
plaintiff, at  the time he received his injuries, was engaged in  the dis- 
charge of his duties as a police officer of said city. H e  never filed any 
claim for compensation against the city. These facts, the defendants 
contend, preclude plaintiff from instituting any action against them and 
support the judgment of nonsuit entered in  the court below. The conten- 
tion is untenable. 

When an employee and his employer have accepted the provisions of 
the Workmen's Compensation Act, the rights and remedies respecting 
compensation for personal injuries received while about his master's 
business, granted the employee by the Act, are exclusive as against the 
employer only. G. S. 97-10. A third-party tort-feasor is subject to suit 
even though compensation is paid or liability therefor is acknowledged 
by the employer. G. S. 97-10. While the rights of the employee, as 
against a third party after claim for compensation is filed, are limited, 
G. S. 97-10, there is nothing in the Act which denies him the right to 
waive his claim against his employer and pursue his remedy against the 
alleged tort-feasor by common law action for negligence. 

The fact that the plaintiff may have been insured against the defend- 
ants' negligence, either directly or by virtue of the statute, is of no pro- 
tection to the defendants from suit for their alleged wrongful act. 

The judgment below is 
Reversed. 

BESSIE TAYLOR, ET AL., V. JOHN B. TAYLOR, ET AL. 

(Filed 10 December, 1947.) 
1. Wills a 33a- 

Unlpss the intent of the testator.to devise an estate of less dignity can 
be gathered from the instrument construed from its four corners. an unre- 
stricted or indefinite derise of real property is a devise in fee simple, and 
a subeqnent c lau~e expressing a wish, desire or even direction for the dis- 
position of what remainq at  the death of the devisee, will not be allowed 
to defeat the devise nor limit it to a life estate. G.  S., 31-38. 

2. Same- 
,4 derise of real estate to, devisees "to do as they like with it," with 

subsequent provision that after their death whatever property is left 
should go to testatrix' niece is held to vest the fee simple in the beneficia- 
ries first named. 

APPEAL by respondents, Geneva Taylor Lewis and husband Mark 
Lewis, from Warlick, J., at September Civil Term, 1947, of GUILPORD 
(Greensboro Division). 
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Special proceeding instituted before the Clerk to sell land to make 
assets to  pay debts and administration costs of the :Estate of Anna Taylor. 

The interest of the deceased in some of the land described in the peti- 
tion was derived through the will of' her sister, Lillie Taylor Jordan. 
Construction of this will being necessary to determine the precise interest 
of Anna Taylor i n  the land devised to her therein, the cause was trans- 
ferred to the civil issue docket for  such construction and detern~ination. 

The pertinent clauses of the will follow: 
"2. All my  interest in my  city property to go to my brothers, Bynum 

and Talmage Taylor, except my interest in the house on Hendley Street 
which is to  go to my sister, Bessie Taylor, each t o  do as they like with 
this property. 

"3. M y  interest in the Home Place to go to Bynum and Talmage 
Taylor and to my  sisters, Annie & Bessie Taylor, to do as they like 
with it. 

"4. All my  personal property to my sister, Annie Taylor, for her to 
keep or dispose of as she sees best. 

"5. I wish that after m y  death and the death of the brothers & sisters, 
named in this will, whatever property there is left shall go to my  niece, 
Geneva Taylor Lewis and her husband, N a r k  Lew s." 

(It is stipulated that  Annie Taylor and Anna Taylor are different 
spellings of the same name and represent the same person; and, further, 
that  only title to real estate is  here involved.) 

The trial court held that  Lillie Taylor Jordan "devised all her interest 
in the Home Place in fee to her brothers, Bynum and Talmage Taylor, 
and to her sisters, Anna and Bessie Taylor;  and that  the said Geneva 
Taylor Lewis and her husband, Mark Lewis, take nothing under said 
will." 

From this construction and ruling, the respondents, Geneva Taylor 
Lewis and her husband, Mark Lewis, appeal, assigning error. 

Fraz ier  & Fraz ier  for petit ioners,  appellees. 
J .  A. Cannon ,  Jr. ,  for respondents,  appellants.  

STACY, C. J .  What  estate is devised in  I t em 3 of the Will of Lillie 
Taylor Jo rdan?  The Superior Court adjudged a fee, and we approve. 

I t  is provided by G. S., 31-35, that  when real estate is devi~ed to 
any person, the same shall be held and construed a devise in fee simple, 
unless such devise shall, in plain and express language show. or it shall 
be plainly intended by the will, or some par t  thepeof, that  the testator 
intended to  convey an estate of less dignity. Elder v. J o h n s f o n ,  227 
N .  C., 592; Earl?/ v. T a y l o e ,  219 N .  C., 363, 13  S. E. (2d),  609. Conse- 
quently, an unrestricted or indefinite devise of real property is regarded 
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as a devise in fee simple. Heefner 11. Thornton, 216 N .  C., 702, 6 S. E. 
(2d),  506; Bnrco c. Owens, 212 N .  C., 30, 192 S. E., 862. And so, also, 
is a devise generally to one person with limitation over to another of 
"whatever is left" a t  the death of tbe first taker. Patrick v. Morehead, 
85 N .  C., 62;  Carroll z.. IIerring, 180 N. C., 369, 104 S. E., 892. I n  the 
case last cited, i t  is  said: "Where real estate is given absolutely to one 
person, with a gift over to another of such portion as may remain undis- 
posed of by the first taker a t  his death, the gift over is yoid, as repugnant 
to thc absolute property first given." Accordant: Croom v. Cornel i~s ,  
219 N .  C., 761, 14  S. E. (2d),  799; Hambright z.. Carroll, 204 K. C., 496, 
168 S. E., 817; Lineberpr T I .  Phillips, 198 N.  C., 661, 153 S. E., 118; 
Roane 1'. Robinson, 189 N .  C., 628, 127 S. E., 626; Fellowes v. D u r f ~ y ,  
163 N. C., 305, 79 S. E., 621; Ilolt 21. Holt, 114 K. C., 241, 18 S. E., 967. 

Inrlced, it is a general rule of testamentary construction that  an  unre- 
stricted devise of real estate carries the fee, and a subsequent clause in the 
will expressing a wish, desire or w e n  direction for the disposition of what 
remains a t  the death of the devisee, is not allowed to defeat the devise, 
nor limit it  to a life estate. Bnrco v. Owens, supra. I t  is understood, of 
course, that this rule, as we11 as all rules of construction, must yield to 
the paramount intent of the testator as gathered from the four corners of 
the will. JoUpy 11. Hztmphrics, 204 N.  C., 672, 169 S. E., 417. Such 
waq thc reaTon for taking the case of IIampion, o. W e s f ,  212 IT. C.. 315, 
193 S. E., 290, out of the general rule;  and for like reason it is distin- 
guishable from the present case. 

The construction of the subject d l ,  in accordance with thc general 
rule, is approved. 

Affirmed. 

STATE O F  NORTH CAROTJNA Eu RET,. UXEMPLOTMENT COJIPENSA- 
TION COhlMISSIOX O F  NORTII C'AROTJSA v. 1,OITIST;: MARTIS, 
ET AI, 

(Filed 10 December, 1947.) 

1. Master and e r v a n t  § 60- 
Employce claimants who arc, not dirertlg interestrd in thc labor dispute 

which bring? about the stopp:lgf, of work. m ~ d  who do not participate in, 
help f i~i:~nw or benefit from tht. tli-pntr. arc, nc~vrrtheless diiqnillifictl from 
nrlrmplogmfwt compenwtion h ~ n ~ f i t s  if they helonq to a grad(> or cl:lw of 
vorker? c~n~plo~ctl at tlir prrmises immediately before the commencement 
of the stoppage. some of nhom. immediately beforr the stoppage occurs, 
1r:lrtirip:tte ill. filrnnw or arc, dircctly intereited in s n ~ h  lnlmr dicpl~te. 
G .  S., !)G 14 ( d )  ( 2 ) .  

2. Master and Servant § 6- 
The finding of the TTnemployment Compensation Commission that em- 

ployee-c1:limants belong to the same grade or class of workers as other 
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employees, some of whom, immediately before.the stoppage occurred, pa?- 
ticipated in and were directly interested in the labor dispute causing the 
stoppage, i s  held supported by ample evidence and is therefore conclusive, 
there being no allegation or evidence of fmud. G .  S., 96-15. 

APPEAL by employee-claimants from Olive, Special Judge, at February 
Civil Term, 1947, of GUILPORD (High Point Division). 

Proceeding under Unemployment Compensation Law to determine 
validity of claims and disqualifications for unemployment benefits. 

The operative facts are these: 
1. The Slane Hosiery Mills is engaged in the manufacture of men's 

seamless hosiery in the City of High Point, and normally employs be- 
tween 200 and 225 workers in  what is known as the "knitting depart- 
ment" and between 100 and 200 workers in what is known as the "finish- 
ing department." - - 

2. That the employees in the finishing department, who successively 
handle the same product in a continuous integrated process, are known 
as "dyers," "boarders," "pairers," "transfer girls," '(rider girls," "folders" 
and "packers." The Secretary of the Corporation, testifying for the 
employee-claimants, said: "The manufacture of hose from the time they 
are put in the dye house until they come out in the cartons and cases to 
be shipped is a continuous operation and each worker is dependent upon 
the operation of another worker. I t  is a chain or integrated operation.'' 

3. "Tat  all employee-claimants herein are worker; in the- finishing 
department, and are included in the general designation or classification 
of "finishers." They were unemployed from 3 fseptember, through 6 
November, 1946, by reason of a labor'dispute existing between the board- 
ers and the management which caused a stoppage of work throughout the 
finishing department during the existence of the dispute. 

4. The employee-claimants, other than the boarders, were not directly 
interested in the labor dispute which brought about the stoppage of work, 
nor did they participate in, help finance, or benefit from the dispute. 

The Enemployment Compensation (!ommission found : 
1. That all the employee-claimants involved herein were unemployed 

in consequence of the stoppage of work caused by the controversy between 
the boarders and the management over wages to be paid the boarders for 
certain work. 

2. That the boarders, who are the only organized group in the mill, 
participated in and were directly interested in the labor dispute, which 
disqualifies them for benefits under the statute. G. S., 96-14 (d) (1).  

3. That the employee-claimants belong to a grade or class of workers- 
"finishers"-some of whom (the boarders) participated in and were 
directly interested in the dispute, which likewise disqualifies them for 
benefits under the statute. G. S. 96-14 (d )  ( 2 ) .  
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From the foregoing determinations, the employee-claimants gave notice 
of appeal to the Superior Court, where the findings and conclusions of 
the Commission were upheld and affirmed. 

From this ruling, the employer, the boarders and the employee-claim- 
ants, other than the boarders, noted an appeal, but the boarders and the 
employer failed to prosecute their respective appeals; and on motion, 
these have been dismissed. The employee-claimants, other than the 
boarders, alone have preserved their right of appeal. 

W .  D. H o l o m a n ,  R. B. Overton,  and R. B. Bi l l ings  for U n e m p l o y m e n t  
Compensa t ion  Commiss ion ,  appellee. 

H a w o r t h  & Mat tocks  for employee -c la i~nan t l ,  appellants.  
G. S. Steele ,  Jr., f o r  C o l i n  O'Brien,  et al., a m i c i  curiae. 

STACY, C. J. The question for decision is whether the employee- 
claimants (other than the boarders) who were not directly interested in 
the labor dispute which brought about the stoppage of work, and did not 
participate in or help finance or benefit from the dispute, are disqualified 
for benefits because they belonged to a grade or class of workers of which, 
immediately before the commencement of the stoppage, there were mem- 
bers employed at the premises at  which the stoppage occurred, some of 
whom (the boarders) were participating in or financing or directly 
interested in the dispute. The Superior Court answered in the affirma- 
tive, and we approve on authority bf what was said in the case of In re  
S tee lman ,  219 N .  C., 306,13 S. E. (2d), 544. . ,, 

I t  is sought to distinguish the present case from the S t e e l m a n  Case 
on the ground that the appellants here do not belong to the same grade 
or class of workers as the boarders. This was a auestion of fact which 
the Commission has determined against the appellants. 

I t  is provided by G. S., 96-15, that in any judicial proceeding under 
this section, "the findings of the Commission as-to the facts, if there is 
evidence to support it, and-in the absence of fraud, shall be conclusive, 
and the jurisdiction of said court shall be confined to questions of law." 

There is ample evidence to support the findings of the Commission. 
Hence, in the absence of fraud, and none is alleged here, they are con- 
clusive on appeal to the Superior Court and in this Court. 

I t  results, therefore, that the judgment of the Superior Court must 
be upheld. 

Affirmed. 



I N  THE SUPREME COUR,T. 

A. T. MORGAN, ADMR., v. CAROLIKA COA13H CO. ,  ET AL. 

( Filed 10 December, 194'7. ) 

1. Automobiles 9 8d- 
The stopping of a bus on the right side of the highway on the hard 

surfare to permit a waiting passenger to board the bus is not negligence. 

2. Evidence 9 20: Trial 9 31b: Appeal and Error 9 39f- 
I n  a civil action, defendant's evitlrnce of good character relates only 

to his credibility a s  a witness, and an instrnctioi that it  might also be 
considered a s  substantive evidence for defendant must be held for preju- 
dicial error when it  apQears that it mag have influenced the verdict of the 
jury. 

3. Automobiles 89 17, 18h (3) : Negligence 9 1%- 
A 13-year-old girl alighted from a school bus on n dirt road some 25 feet 

to the north of its intersection with n highway. .i bus of a common car- 
rier, headed west, was standing, with its motor running, on the hard 
surface on the north side of the highway. In attempting to cross the 
highway the girl ran back of the bus, and was struck by a car traveling 
enst. Her  vision of the car was obstructed by the bus. Held: The 13-year- 
old child was not guilty of contributclry negligence as  a matter of l a w  

APPEAL by plaintiff from Pittman. J., at F e b ~ u a r y  Term, 1947, of 
MOORE. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the wrongful act, neglect or default of the 
defendants. 

On the afternoon of 1 January, 1945, plaintiff's 13-year-old daughter 
was a passenger on a school bus traveling in a w1:sterly direction from 
Carthage on IIighway No. 27. When the driver of the bus reached the 
end of his westerly run, and where the plaintiff's daughter was to alight, 
he turned to his right and drove his bus off the highway and onto a side 
road (unpaved), as was his custom in turning around at this point. He  
stopped at right angles with the Highway leaving a space of from 8 or 9 
to 10 feet between the rear of his bus and the edge clf the hard surface. 

A bus of the Carolina Coach Company was following the school bus 
and stopped at this point to pick up a passenger who was standing on 
the eastern edge of this side road. The front of the defendant's bus, 
passed the rear of the school bus and was near the western edge of the 
side road when i t  came to a stop on the hard surface. Here the waiting 
passenger got on the defendant's west-bound bus. 

I n  the meantime plaintiff's daughter was discharged from the school 
bus at  a point about 25 feet from the hard surface of the highway and 
was in the act of going behind the bus of the Carolina Coach Company 
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and running across the hard surface, which was 18  feet wide a t  that  
point, when she was struck by a car traveling in an  easterly direction 
and driven by the defendant, G. E. Gibbs. The view of plaintiff's intes- 
tate, as well as that  of the defendant Gibbs, was, for an  interval, ob- 
structed by the presence of the bus of the Carolina Coach Company. I t s  
motor was in the rear and running a t  the time. 

Plaintiff's evidenre tends to show that  the speed of the Gibbs car was 
around 50 miles an hour. The defendants say i t  was not more than 35 
or 40 miles an  hour. I n  any event;the Gibbs car was not more than 
8 or 10 feet away, so he testifies, plaintiff's intestatc r a n  from 
behind the defendant's bus and attempted to cross the southern half of the 
hard surface. Gibbs swerved his car to the right, but was unable to  
avoid striking the plaintiff's daughter. Gibbs took her in his car and did 
a11 he could for her but she died as a result of the injuries before reaching 
the hospital. 

The jury found, on separate issues, that  neither defendant was negli- 
gent and that   lai in tiff's intestate was contributorily negligent. 

From judgment on the verdict, the plaintiff appeals, assigning errors. 

H.  F. Seawell, Jr., and Douglass & McMillan for plaintiff, appellant. 
J .  Laurence Jones and Wil l iam D. Sabiston, Jr., for dpfcndant Coach 

Co., appellee. 
M.  G. Boyette for defendant Gibbs, appellee. 

STACY, C. J .  The case was here a t  the Fall  Term, 1945, on demurrer 
to the complaint. 225 K. C., 668, 36 S. E. (2d), 263. I t  is here now on 
plaintiff's appeal from an adverse verdict. I t  will be noted a t  once that  
the case as made by the evidence differs widely from the one alleged in 
the complaint. 

The jury was justified in exculpating the defendant, Carolina Coach 
Company, from liability under what was said in Peoples v. Fulk,  220 
N .  C., 635, 18 S. E. (2d), 147;  Leary v. Bus Corp., 220 N. C., 745, 18 
S. E. (2d),  426, and White  z.. Chappell, 219 N.  C., 652, 14  S. E. (2d) ,  
843. 

The defendant G. E. Gibbs, offered four witnesses who, without objec- 
tion, testified to his good character in the community where he lives, and 
in the court's charge, reference was made to this evidence as follows: 
'(Character evidence is substantive evidence ; that  is, it  is basic evidence ; 
not only substantive evidence but i t  also bears on his credibility as a 
witness," etc. This, of course, was erroneous as the case is one in tort 
based on alleged negligence. The  issues are civil, rather than criminal, 
in character, and the evidence was competent only as affecting the defend- 
ant's credibility as a witness. Lumber Co. v. Atkinson, 162 N.  C., 298, 
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78 S. E., 212. The trial court seems to have overlooked this difference, 
for the moment. Nevertheless, it had the effect of casting the substantive 
weight of such evidence into the scales against i,he plaintiff, and may 
have been the determinative factor in the case. I t  was sufficient to affect 
the atmosphere and tone of the trial, a circumstance which commands 
the attention of every experienced practitioner. 

The defendant, on the other hand, says that i n  all events, the error 
should be regarded as harmless since plaintiff's intestate was guilty of 
contributory negligence as a matter' of law. We are unable to agree with 
this contention in the light of what was said in the recent case of Sparks 
v. Willis, ante, 25, and cases there cited, especially Smith  v. Miller, 
209 N. C., 170, 86 S. E., 1036. 

Hence, the result : 
No Error as to the defendant, Carolina Coach Co. 
New Trial as to the defendant, G. 3:. Gibbs. 

J. F. CAUDLE v. T Y R E  G.  BENBOW. 

(Filed 10 December, 1947.) 

1. False Imprisonment 9 2: Malicious Prosecution 5 7- 
A complaint alleging the institution of a criminal action prompted by 

malice and the termination of the action by plain tiff's acquittal, and also 
that defendant caused plaintiff to be arrested on the warrant issued in 
the criminal action, is sufficient to state a cause of action for false arrest 
as well as malicious prosecution. 

2. Same: Pleadings 5 249- 
Where a complaint alleges a cause of action for malicious prosecution 

and a cause of-action for false imprisonment, and the evidence a t  the 
trial shows that the warrant upon which plaintiff was arrested was void, 
the court, under our liberal practice, may try the action in conformity to 
the evidence and submit issues relating to false imprisonment. 

3. Malicious Prosecution !2- 

An action for malicious prosecution must be predicated upon a valid 
warrant. 

4. False Imprisonment 1- 
Good. faith of defendant in procuring the issuance of the warrant does 

not preclude the recovery of actual or compensatory damages for false 
imprisonment, proof of express malice not being required, since malice may 
be inferred from the willful and purposeful doing of an unlawful act 
injurious to another. 
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5. Appeal and Error § 39f- 
A charge will not be held for  error as containing an expression of opin- 

ion on the facts involved when, construed contextually, the jury could not 
have been misled or improperly influenced thereby. 

6. False Imprisonment 5 2- 

An instruction to the effect that actual malice is prerequisite to the 
award of punitive damages, but that the jury might consider, among other 
things, lack of probable cause upon the question of actual malice, is with- 
out error. 

APPEAL by defendant from Grady, Emergency Judge, at February 
Term, 1947, of GUILFORD. NO error. 

Walser & Wright and D. H.  Parsons for defendant, appellant. 
N o  counsel contra. 

DEVIN, J. The verdict established that the defendant had wrongfully 
caused the arrest of the plaintiff under a void warrant, and that the 
defendant was actuated by malice. Both compensatory and punitive 
damages were assessed, under separate issues, and from judgment on the 
verdict defendant appealed. Error is assigned chiefly on the ground that 
the complaint set out a cause of action for malicious prosecution, and 
that the court submitted instead issues pertinent to an action for false 
arrest, and that the case was tried on that theory. Defendant contends 
his motion for judgment of nonsuit should have been allowed. 

True, the complaint alleged the elements of a malicious prosecution, 
that is, the institution of a criminal action, prompted by malice, and the 
termination of the action by plaintiff's acquittal. Carpenter v. Hanes, 
167 N. C., 551, 83 S. E., 577; Wingate v. Causey, 196 N .  C., 71, 144 
S. E., 530; Mooney v. Mull, 216 N.  C., 410, 5 S. E. (2d), 122. But the 
plaintiff also alleged "that in obedience to instructions from the defend- 
ant and through the,Sheriff of Guilford County the aforesaid Justice of 
the Peace, on or about 24th day of April, 1945, did cause plaintiff to be 
arrested on said warrant." Thus, the allegations of the complaint, we 
think, are sufficient to constitute the basis for an action for false arrest 
as well as malicious prosecution, and that the trial of the action in con- 
formity to the evidence offered as to faIse arrest would be permissible 
under our liberal practice. This is the holding in Rhodes v. Collins, 198 
N.  C., 23, 150 S. E., 492. The warrant upon which plaintiff was ar- 
rested at the instance of the defendant was admittedly void, hence techni- 
cally the action for malicious prosecution which presupposes valid process 
would not lie. Allen v. Greenlee, 13 N.  C., 370; Bryan v. Stewart, 123 
N.  C., 92,31 S. E., 286; Rhodes v. Collins, 198 N.  C., 23, 150 S. E., 492; 
Melton v. Rickman, 225 N.  C., 700, 36 S. E. (2d), 276. Upon this being 
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made to appear, the court, without objection, submitted the issues arising 
in  a n  action for damages for false arrest. The  plaintiff testified he was 
arrested by an  officer upon this warrant and held in custody for an hour 
until his recognizance could be taken. The defendant testified he had 
caused the issuance of the warrant  upon which plaintiff was arrested but 
that  he did so in good faith. Under these circum;taizces the defendant's 
good fai th could not protect him from liability for actual or compensa- 
tory damages proximately flowing from his wrongful act. Rhodes z.. 
Collins, supra. The motion for nonsuit mas properly denied. 

The defendant excepted to certain portions of the judge's charge to the 
jury, and assigns error in the instruction given 012 the second issue as to 
malice to the effect that  the plaint%, in order t(3 lay the basis for an  
award of con~pensatory damages, mas not required- to prove express 
malice but that  malice might be inferred from the willful and purposeful 
doing of an unlawful act injurious to another. The  exception is without 
merit. The defendant also pointed out that  in the court's charge on this 
subject, and in  the elaboration of the instruction referred to, the court 
used language in defining the elements of malice, which, i t  is contended, 
might hare  been understood to contain the expression of an  opinion on 
the facts involved, but, taking the charge as a whole and considering i t  
contextually, we do not think the jury was mis:ed o r  tha t  they were 
improperly influenced thereby. N o  prejudicial error has been shown. 
Pollins v. Lamb, 215 N .  C., 719, 2 S. E. (2d),  863; S. v. H u n t ,  223 
N .  C., 173, 25 S. E. (2d),  598. 

On the issue as to punitive damages the jury was instructed in effect 
that  before they could award smart money, in the in  discretion, they must 
first find by the preponderance of the evidence the presence of actual 
malice, and that  they "had a right to  take into consideration the lack of 
probable cause the man had for issuing the warrant, the degree of malice 
with which he was actuated in causing the arrest of the plaintiff, all his 
acts and conduct tending to show, if it  does show, a reckless disregard of 
the plaintiff's rights." Exception was noted only to the instruction that  
the jury might consider, among other things, lack of probable cause. 
This exception cannot be sustained. Kelly v. Trc'ction Po., 132 N .  C., 
368, 43 S. E., 923; Notsinger v. Sink, 168 N. C ,  548, 84 S. E., 847; 
Miller v. Greenwood, 218 N .  C., 146, 10 S. E. (2d),  708. 

Upon the whole case, consideiing the assignments of error brought for- 
ward in  defendant's appeal as set out in his brief and orally presented in 
the argument, we think the result below should be upheld. 

N o  error. 
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C I T Y  O F  TVILMISGTOS. S O I l T H  CAROL1A.L SEW I I A N O V E R  COUNTY, 
a s u  C. R. J lOI tSE.  CITY-('OTT\TT TAY ( 'OLL~LTOR. v. GEOItGF: S C I I U T T  
am WIFE, LANET S. S C H U T T ,  ,\YD CARL U .  SCHUTT A K D  WIFE, L I D h  
11. SCHUTT.  

(13iled 10 Ilecernber, 1947.) 

1. Justices of the Peace # 3- 

Justices of the pc'ace 11:lre no equity jurisdiction and therefore no jnris- 
tliction of n cause oli caolltract to recoyer all :Imonnt less than $200 whtw 
plaintiff seeks to hare the recovery declared x lien on  spcvific realty n~~ t l c r  
the terms of the contravt. 

2. Contracts 9 21- 
I n  an action on culltract plaintiff is not reqnirrtl to set out the f u l l  

contents of the instr~~rne~lt  in the cornplni~lt o r  to i~~corporate same by 
reference to copy thereof attached as all csliibit. 

3. Pleadings # Ya- 
The complai~it should contain i~ll~gations of t h ?  ultimate facts consti- 

t ~ ~ t i n g  the cansc of actiou ant1 11ot the evidential facts. G .  S., 1-12?. 

4. Courts # 3+ 
The Superior Court has esclnsive original jurisdiction of a cause on 

coutract to recover an amount less than $200 when plaintiff seeks to hare 
the recovery adjutlgcd a lien on sjtecific property under the terms of the 
instr~~ment. 

 PEAL by plaintiffs from LIIllorris, J., ,lpril Term, 1947, NEW HAE- 
OVER. Reversed. 

Civil action to recover the value of labor and material furnished in 
making certain alterations and repairs on the propertg of defendant and 
to have same declared a lien thereon, heard on motion to dismiss. 

The msential allegations in  the complaint by which the merit of the 
motion is to be tested are these: 

(1) The plaintiffs and defendants entered into a written contract under 
seal under the terms of which defendants authorized the plaintiffs to do 
certain construction, alteration and repair work on their premises, pur- 
suant to an ordinance duly adopted in furtherance of ra t  eradication and 
typhus fever control. 

( 2 )  The defendants in said contract specifically agreed to reimburse 
plaintiffs for the actual expenditures made by them in performing the 
contract on their part  and "that said expenditures should be and consti- 
tute a lien on said c remises until paid." 

( 3 )  Plaintiffs, in doing the work contemplated by the contract, made 
expenditures in the total amount of $182. The defendants, on demand, 
failed to pay the same. 



286 I N  T H E  SUPREME COUIRT. [228 

Plaintiffs instituted this action in the Superior Court to recover said 
amount of $182 and to have the same declared a lien upon said land and 
premises until fully paid. There was judgment by default final on the 
debt and by default and inquiry on plaintiff's claim of a lien. The de- 
fendants had the cause set on the motion docket and moved to dismiss for 
want of jurisdiction of the cause of action alleged in the complaint. 
The motion was allowed and judgment dismissing the action was duly 
entered. Plaintiffs excepted and appealed. 

J .  H.  Ferguson for plaintiff appellants. 
Stevens & Burgwin for defendant appellees. 

BARNHILL, J. A justice of the peace has no equity jurisdiction, and 
when the remedy sought in  a suit on contract is), in  whole or in part, 
equitable in nature the action must be instituted and maintained in the 
Superior Court, irrespective of the amount in controversy. McIntosh, 
P. & P., see. 62, p. 60; Riser v. Blanton, 123 N .  C., 400; Sewing Machine 
Co. v. Burger, 181 N .  C., 241, 107 S. E., 14;  Grocery Co. I:. Banks, 185 
N .  C.. 149, 116 S. E., 173. 

When the amount sought to be recovered in such an action is less than 
$200, "it is not now required that the debt should be first reduced to 
judgment, as a creditor may join in one action a proceeding to recover a 
judgment for the amount of his debt and another to subject property to 
the payment thereof . . ." Grocery C'o. v. B m k s ,  supra. 

There is no rule which requires a plaintiff to set forth in his complaint 
the full contents of the contract which is the subiect matter of his action 
or to incorporate the same in the complaint by reference to a copy thereof 
attached as an exhibit. H e  must allege in a plain and concise manner 
the material, ultimate facts which constitute his cause of action. G. S., 
1-122; Patterson v. R. R., 214 N. C., 38, 198 S. E., 364; Wadesboro v. 
Coze, 215 N.  C., 708, 2 S. E. (2d), 876; Barron v .  Cain, 216 N. C., 282, 
4 S. E. (2d), 618. The production of evidence to support the allegations 
thus made may and should await the trial. 

The plaintiffs allege that defendants, by contract under seal, agreed 
that the amount due the plaintiffs should be and constitute a lien upon 
the lands of defendants described in the complaint;. They seek not only 
to recover judgment on their debt but also to have the same adjudged a 
lien on specific property. Thus they seek an equitable remedy of which 
the Superior Court alone has jurisdiction. 

I t  follows that the judgment of the court below must be 
Reversed. 
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\IT. H. BRPAST v. JETTIE MAE BRYANT. 

(Filed 10 December, 1947.) 

1. Judgments § 25- 

The proper procedure to attack a divorce decree on the ground that 
plaintiff had not been a resident of the State for  six months preceding the 
institution of the action, G .  S., 50-6, is by motion in the cause. 

2. Divorce 3- 

Plaintiff must be physically present in this State and have the intention 
of making his residence here a permanent abiding place in order to be 
domiciled here within the meaning of the statute making residence in this 
State for six months a jurisdictional prerequisite to the institution of an 
action for divorce on the grounds of two years separation. 

3. Domicile- 
To establish a domicile, there must be a residence, and the intention to 

make it  a home or to live there indefinitely. 

4. Divorce § 3: Judgments  25- 
The finding of the court, supported by evidence, that plaintiff was physi- 

cally present in this State for more than six months prior to instituting 
action for divorce and that  4e regarded his residence here as  a permanent 
home, is sufficient to support judgment denying defendant's motion in the 
cause to set aside the divorce decree on the ground of want of the juris- 
dictional requirement of domicile. 

5. Dornicile- 
The fact that  a person obtains automobile license and ration cards in 

another state, giving such state as  his residence, while competent on the 
question of domicile, is not conclusive. 

6. Appeal and  Er ror  § 40d- 
Findings of fact by the trial court when supported by evidence, notwith- 

standing that  there may be evidence coutra, are binding on appeal. 

APPEAL by defendant f r o m  i\;imocks, J., at February  Term, 1947, of 

ROBESON. Affirmed. 
T h i s  was a motion i n  the  cause by the defendant to set aside judgment 

in a divorce action on t h e  ground that the  plaintifl  was not a resident of 
N o r t h  Carol ina as  required by t h e  statute, G. S., 50-6. T h e  motion was 
not  made un t i l  a f te r  the  plaintiff h a d  died, and  his personal representa- 
tives and heirs were made  parties, and  answered. 

A f t e r  hear ing  the evidence offered by the  movent and  that on  behalf 
of t h e  respondents the  court  made  cer tain findings of fac t  a n d  upon  them 
denied defendant's motion. It was not  controverted that plaintiff and 
defendant were mar r ied  in 1929, and  separated permanently in 1932;  
that 1 9  October, 1943, plaintiff instituted action f o r  divorce on the 
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ground of two years separation in the Superior Court of Robeson County 
alleging residence in this State for more than six months. The defendant 
was personally served with summons, and filed no answer. * i t  February- 
March Term, 1944, the case came on regularly for trial before judge and 
jury, proper issues were submitted and a i i s~e red  in favor of plaintiff, 
and judgment was rendered accordingly. 

I t  appeared that  plaintiff formerly lived near Conmay, South Carolina, 
where he owned a farm of 147 acre,\, and that  in February, 1943, he 
rented out his farm and came to l i w  with his scn in Robeson County, 
bringing with him his automobile, and his clothes and personal effects. 
There he remained, working at times with his qou on the farm, until the 
summer of 1944, when he returned to South Gal-olina to l ire with his 
daughter and there died in  April, 1946. I t  also appeared that plaintiff 
registered his automobile in South Carolina in 1941, and that in October, 
1043, he renewed his license in that state, stating his residence a.; Conmay, 
South Carolina, and that  he made application there for gasoline and 
Eation books for 1943-44. The court further found : 

"8. I n  the early spring of 1043, lie rented out his farm, stored his 
furniture and went to live with his son Xack  in R,obeson County, Xorth 
Carolina, leaving South Carolina and moving with his son in February, 
1943. H e  took with him his automobile, his truck, suitcase, china, bed 
clothes, gun and Bible. H e  had a separate room in his son's home. H e  
did odd jobs about the farm and during tobacco tirr e he worked for wages 
paid him by W. A. Stone. H e  bought his own groceries, received his 
mail there and attended church in the neighborhood regularly and visited 
among the neighbors and was a resident in North Carolina, more than 55 
miles from his former home in South Carolina. At the time he went to 
live with his son Mack he asked his son's landlord, W. A. Stone, if i t  was 
agreeable with him for him to move there and live with his son. H e  
told neighbors in his new home that  he had moved to live mith his son 
Mack;  that  he was better satisfied with him than any of his other chil- 
dr rn  and had moved there with Mack to stay. 

"9. I n  November of 1943. his son Mack too< him from Robeson 
County to  Hor ry  County, South Carolina, where he spent a day and a 
night and while there he sold out his furniture, stored in the old home, 
and his farming equipment, pursuant to a newspaper advertisement 
theretofore made by him. I n  the late fall of 1943, Mack Bryant moved 
his home to the nearby farm of Dewey Stone, in Robeson County, and 
plaintiff moved there with him. At the time, Xack  Bryant informed his 
new landlord that  his father would work mith him during the year 1944. 
W. H. Bryant continued to live with his son Mack in. Robeson County 
until the early summer or late spring of 1944, and while living there, 
from time to time, he told neighbors that he intended to remain in 
Robeson County. 
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"10. That  plaintiff, W. H. Bryant, spent a portion of his time through- 
out the year 1943 in and around Conway, South Carolina, and in other 
part5 of Horry  County, and while there purchased gasoline and other 
articles from stores near his farm, a t  times spending nights in the home 
of neighbors and with some of his own children in said State, and there 
vas  a mail box near his f a r m ;  that a t  frequent intervals during 1943 he 
called on a lady in Homewood, South Carolina, and was frequently seen 
coming and going in the neighborhood of his old home in South Carolina. 

"11. Plaintiff continued to live in the home of his son, Mack Bryant, 
in Robeson County, until the late spring or early summer of 1944, a t  
which time he returned to I Ior ry  County, South Carolina, and went to 
the home of his daughter, where he remained there and in the hospital 
until he died in 1946. 

"Upon the foregoing findings of fact, i t  is ordered, adjudged and 
decreed : 

"1. That  on O c t o b ~ r  19, 1943, a t  the time of the institution of this 
suit, plaintiff had been a resident of Robeson County, North Carolina, 
for more than six months next preceding the commencement of this 
action. 

"2. That  the motion of the defendant to set aside the judgment is 
denied." 

From judgment d e n ~ i n g  the motion defendant appealed. 

1,. J .  Br i f f  a n d  X c L e a n  &? S f a c j  for p la in t i f f ,  appellee.  
,Johnson (e. J o h n s o n  for  d e f e n d a n t ,  appe l lan t .  

DEVIK, J .  By motion in the cause the defendant sought to  vacate the 
divorce decree theretofore rendered on the ground that  a t  the time plain- 
tiff i n 4 t u t e d  hi.. action he was not and had not been for six months a 
rcsident of North Carolina as required by G. S., 50-6. Properly the 
procedure for obtaining relief on the ground alleged was by motion in  
the cauce. S i m m o n s  v. S i m m o n s ,  an t e ,  233. 

Honerer,  the controverted issue raised by defendant's motion as to the 
residence of plaintiff a t  the time of his divorce action seems to have been 
determined against the defendant by the findings of fact. 

I n  order to constitute residence as a jurisdictional fact to render a 
divorce decree valid under the laws of this State there must not only be 

presence a t  some place in the State but a h  the intention to 
make snch locality a permanent abiding place. There must be both resi- 
dence and anirnzrs m a n e n d i .  R e y n o l d s  v. C o t t o n  J l i l l s ,  177 N .  C., 412, 
99 S. E., 240; R o a n o k e  R a p i d s  v. P a t t e r s o n ,  184 N .  C., 137, 113 S. E., 
603; S. 23. W i l l i a m s ,  224 N .  C., 183 (191), 29 S. E. (2d),  744. To estab- 
lish a domicile there must be residence, and the intention to make it a 
home or to live there permanently or indefinitely. S.  v. Wil l icrms,  supra .  
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The court found the facts as to plaintiff's actual residence in Robeson 
County, North Carolina, for more than the statutory period, and further 
found that at  the time he expressed the intention of remaining in Robeson 
County, saying he had moved there to stay. The fact that plaintiff, for 
the purpose of obtaining automobile license and ration cards stated his 
residence as Conway, South Carolina, was some evidence on the question 
of domicile but not necessarily conclusive. Welch v. Welch, 226 N.  C., 
541, 30 S. E. (2d), 457. 

While there was evidence from which a contrary decision might have 
been rendered, the record also discloses evidence in full support of the 
findings made by the court. Hence, the conclusion reached below that 
plaintiff had been a resident of Robeson County for more than six months 
next preceding the commencement of this action will be upheld. I n  re 
Hamilton, 182 N.  C., 44, 108 S. E., 385; Stokes v. Cogdell, 153 N .  C., 
181, 69 S. E., 65. 

Judgment affirmed. 

J .  .J. McKAT v. McNAIR INVESTMENT COMPASY. 

( Filed 10 December, 1947. ) 
Pleadings § 28- 

Where defendant admits liability under i t s  own construction of the 
contract for a part of the amount alleged by plaintiff to be due thereunder, 
plaintiff is entitled to judgment for such amount without prejudice to the 
litigation of the balance claimed to be due him, GI. S., 1-510, which right 
may not be defeated by defendant's tender of judgment under G. S., 1-541. 

APPEAL by defendant from Stevens, J., at September Term, 1947, of 
BRUNSWICK. 

Civil action to recover on contract. 
Plaintiff alleges in his complaint and reply these facts: That on and 

about 22 December, 1925, defendant entered into a contract with plaintiff 
for the purchase of several tracts of land in certain townships in Bruns- 
wick County by the terms of which it was agreed : That defendant would 
furnish all moneys, without interest, necessary to purchase said lands and 
pay all expenses incidental to the survey and examination of titles of 
said land, and plaintiff w&ld negotiate the purchase of said land and 
look after and care for same and attempt to make sales thereof; that if 
and when the lands were sold, plaintiff and defendant would each bear 
one-half of any loss sustained, and would each share one-half of any 
profits realized ; that in compliance and in accordance with the contract 
certain lands were purch,ased with money furnishell by defendant, from 
22 December, 1925, to 23 September, 1946, and defendant has furnished 
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money to pay all expenses in connection with said land ; that plaintiff has 
acted as caretaker for said land, all in compliance and accordance with 
said contract, and has negotiated sale of timber from said land, and 
helped negotiate the sale of the lands; that from the sale of timber and 
of the lands defendant has received a net profit of $24,441.34,-to one- 
half of which, that is, $12,220.67, plaintiff is entitled, and that defendant 
has failed and refused to pay said sum of $12,220.67, after demand by 
plaintiff. 

Defendant, in its answer, avers: That the contract for the purchase 
and sale of the several tracts of land was tripartite between it, A. F. 
Jones, and plaintiff; that it was agreed that when the lands were sold, 
the proceeds should be applied first to refund to it all moneys advanced 
in the purchase of the lands and for expenses, with interest at  the rate 
of six per cent per annum, and any balance to be divided into three parts, 
one part to be retained by it, one paid to A. F. Jones, and one to plaintiff; 
and that in accordance therewith "the net profits realized for the trans- 
action was $14,730.74," to be divided into three parts of $4,910.25, one 
part of which to be paid to plaintiff. Defendant thereupon tenders to 
plaintiff the sum of $4,910.25 in full payment of his share of the net 
profits realized on the contract, and prays that plaintiff take nothing 
further by this action. 

Plaintiff moved in Term of Superior Court for judgment against 
defendant for the amount admitted in its pleading to be due plaintiff, 
and the court entered judgment in favor of plaintiff and against defend- 
ant for the sum of $4,910.25 "without prejudici to the rights of the 
plaintiff to prosecute his claim for the further sum of $7,310.42, as 
alleged in the complaint filed in this cause, and without prejudice to the 
defendant's right to defend its rights in this action against the further 
sum claimed in this action by the plaintiff." 

Defendant appeals therefrom to Supreme Court, and assigns error. 

F r i n k  & H e r r i n g  for p l a i n t i f ,  appelles.  
E. J .  Preva t t e  and  Jenn ings  G. K i n g  for de fendan t ,  appe l lan f .  

WINBORNE, J. This is the question : Does the statute, G. S., 1-510, 
authorize the rendition of the judgment from which this appeal is taken? 
The answer is "Yes." Such answer finds support in decisions of this 
Court. P a r k e r  v. BZedsoe, 87 N .  C., 221, and Fert i l i zer  Co.  v. T r a d i n g  
Co., 203 N .  C., 261, 165 S. E., 694. 

The statute, G. S., 1-510, provides that "whenever the answer of the 
defendant expressly, or by not denying, admits a part of t,he plaintiff's 
claim to be just, the judge, on motion, may order the defendant to satisfy 
that part of the claim, and may enforce the order as it enforces a judg- 
ment or provisional remedy." 
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I n  Fertilizer Co. v. Trading Co., supra, this Court said:  ( 'In Parker 
v. Bledsoe, 87 N .  C., 221, on facts closely akin t o  those here appearing, 
a n  order was entered which directed that  the plaintiff recover of the 
defendants the amount admitted to be due and retained the action for 
further hearing on the balance of plaintiff's claim. This was the pro- 
cedure followed in the instant case. The order is authorized by the 
statute." 

And thia pertinent treatment of the subject appmrs  in 46 C. J. S., 322, 
.Judgments, Sec. 189, subsection (b) ,  "At common lam and in the absence 
of statute or court rule to the contrary, plaintiff has no right to enter 
judgment for tlie part  admitted, and then to proceed to trial for the 
balance of his claim ; but by statute in many jurisdictions judgment may 
be entered before trial, for the par t  admitted and a t r ial  had for the part 
disputed. Cnder this class of statutes two judgments may be rendered in 
the same case, both for plaintiff, or one for plaintiff and one for defcnd- 
ant, according to the result of the trial of the controverted portion of 
plaintiff's clain~." Simpson  v. C.  P. C o x  Corp.,  167 Wash., 34, 8 P. 
(2d) ,  424. 

Furthermore, the same authority states that, "Where defendant has 
admitted a part of the claim to be due, and then proceeds under different 
statutory provision to offer to confess judgment on condition tha t  the 
judgment be in full of the demands against him, such offer does not affect 
the right of plaintiff to have judgment entered for the part  admitted in 
accordance with the first mentioned statutory provision." See also 
Phenix Furniture Po. v. Daggett, 145 S. C., 357, 143 S. E., 220, a deci- 
sion based on statute almost identical to our statute, G. S., 1-510. 

As we read the pleadings in the present action, the matters in difference 
between plaintiff and defendant relate to the terms of the contract in 
reference to  purchase, caring for and sale of the same land. Those dif- 
ferences in the main are :  (1 )  Whether the contiaact was bipartite, be- 
tween plaintiff and defendant, or tripartite, between plaintiff, A. 3'. 
Jones, and defendant, and (2)  whether defendant was to receive interest 
on moneys advanced. Defendant's answer is on the theory tha t  the con- 
tract was tripartite, and that  i t  was to receive interest on the moneys 
advanced. And on this basis defendant admits that  plaintiff is entitled 
to $4,910.25, the amount for which judgment is rendered. I n  the face 
of this admission of the amount justly due plaintiff in accordance with 
its own version of the contract, defendant may not defeat the purpose of 
the statute, G. S., 1-510, by undertaking to make a tender under G. S., 
1-541. 

The judgment below is 
Affirmed. 
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STATE r. CLIFTON EI. McMAHhS. 

(Filed 10 December, 1947.) 

1. Automobiles 5 28d- 

In a prosecution for manslaughter, the admission of testimony that de- 
fendant "was drinking" when taken in charge a t  the scene of the wreck 
c:lnnot be held for prejudicial error because of rvant of evidence that 
clc~fendi~nt was intoxicated. when there is ample evidence, including the 
lhyhical facts, of wanton recklessness, the prosecution not being for 
tlrunken driving but for culpable negligence in the operation of an auto- 
mobile. 

2. Automobile 2811-  

The rourt's definition of "involuntary manslaughter" and its distinction 
between civil and criminal negligence in the operation of an automobile, 
held without error. G. S., 1-180. 

3. Criminal Law 5 53i- 

An inctruction, after charging that the jury were to consider defendant's 
evidence of good character as substantive evidence, that the jury then 
"ought" to consider it, rather than "were" to consider it. on the question 
of defendant's credibility as a witness in his own behalf, i u  held without 
prejudicial error. 

APPEAL by defendant from Rousseau, J., a t  April Special Term, 1947, 
of GUILFORD (High Point  Division). 

Criminal prosecution on indictment charging the defendant with the 
felonious slaying of one Fred Max Farlow. 

On Saturday night, 24 November, 1945, between 11 :00 and 11 :30 p.m., 
the defendant was driving a 1941 Chevrolet on the Thomasville road in 
Guilford County. H e  picked u p  John  Barnes and Max Farlow, hitch- 
hikers, and started with them to High Point. Barnes took a seat i n  front 
with the defendant, and Farlow was riding in  the back. Barnes says 
they came into the City on Eighth Street a t  a speed of 75 or 80 or 85 
miles an hour. When they reached Phillips Street a t  West End  in the 
business section of High Point, the defendant apparently lost control of 
the car. It skidded off the street, struck a road sign and a telephone pole, 
clipping them off, and came to rest about 100 feet away when i t  struck a 
tree. John Barnes was thrown from the car and Max Farlow, who was 
on the rear seat, died as a result of injuries sustained. 

The policeman who took the defendant in charge a t  the scene of the 
accident testified, over objection, that  "He was drinking. . . . I smelled 
some kind of alcohol on him." (Objection; exception.) The  defendant 
was quite abusive to others who undertook to question him about the 
accident. 
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The defendant took the stand, and said he was driving between 30 and 
35 miles an hour when he reached the business district and that his speed 
was not over ten miles an hour when he hit the tree. , "I was not drinking 
a drop of any alcoholic beverages of any kind." H e  attributed the acci- 
dent to a flat tire. 

Verdict: Guilty as charged. The jury recommends mercy of the court. 
Judgment: Imprisonment in the State's Prison for not less than two 

nor more than four years. 
Defendant appeals, assigning errors. 

Attorney-General McMullan and rlssistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Gold, NcAnally & Gold for the defendant. 

STACY, C. J. The exception to the testimony of the officer that the 
defendant "was drinking" when taken in charge ai; the scene of the wreck, 
presents no serious difficulty. The defendant is charged with man- 
slaughter, and not with drunken driving as was the case in S. v. Carroll, 
226 N.  C., 237, 37 S. E. (2d), 688, cited and relied upon by the defend- 
ant. The court made no reference to this evidence in submitting the case 
to the jury. Indeed, the force with which the car struck the road sign, 
the telephone pole and the tree, leaving in its wake manifestations of 
destruction and injury, is what brought about the defendant's convic- 
tion, and rightly so. 

The defendant also complains at  the court's definition of "involuntary 
manslaughter," but this was taken almost verbatim from S.  v. Stansell, 
203 N .  C., 69, 164 S. E., 580, and is unexceptionable. The court reca- 
pitulated the evidence, declared and explained the law arising thereon, 
as he is required to do, G. S., 1-180, and was at  pains to point out the 
difference between civil and criminal negligence in the operation of an 
automobile. S. v. Cope, 204 N. C., 28, 167 S. E., 456. 

Finally, the defendant says there was error in the following instruc- 
tion: "You are to consider this character evidence as substantive evi- 
dence for the reason that a man of good character is not as likely to 
commit crime as one of bad, and then you ought to consider this character 
testimony, gentlemen, as a circumstance . . . wil;h other evidence . . . 
as bearing upon the weight and credit that you place upon his (defend- 
ant's) testimony." The instruction must be upheld on authority of 8. v. 
Morse, 171 N. C., 777, 87 S. E., 946; AS'. v. Moore, 185 N.  C., 637, 116 
S. E., 161, and S.  v .  Whaley, 191 N.  C., 387, 132 S. E., 6. Cf. Morgan 
v. Coach Co., ante, 280. Then, too, there was little in the defend- 
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ant's testimony t o  help h i m  i n  the  face of the  physical facts  adduced on 
the hearing. 

T h e  validity of the  t r i a l  will be sustained. 
N o  error. 

H. C. PENXT, ADWNISTRATOR OF J. T. PENNY,  DECEASED, V. H. W. STONE, 
TRADIN~ AS PETROLEUM TRANSIT COJIPANT, AND WILLIAM (BILL) 
LOCKET. 

(Filed 10 December, 1947.) 
1. Pleadings § 31- 

All allegations which the pleader is not entitled to support by evidence 
a t  the hearing should be stricken upon motion aptly made. 

2. Master and  Servant § 41- 

In  an action by the administrator of a deceased employee against the 
third-party tort-feasor, allegations in defendant's answer of a n  illegal 
agreement between the dependents and the employer for the distribution 
of the fund, are  properly stricken on motion, since the administrator is an 
official of the court under duty to make disbursement of any recovery in 
conformity with statute, and could not be bound by the terms of the agree- 
ment alleged. G. S., 97-10. 

In  an action by the administrator of an employee against the third-party 
tort-feasor. evidence concerning amount of compensation paid by the em- 
ployer or the amount thereof to which dependents a re  entitled, is pro- 
hibited. G. S., 97-10. 

4. Same: Attorney and  Client 6: Actions § 3d-Allegations held insuffl- 
cient t o  allege contract not  to sue. 

This action was instituted by the administrator of a deceased employee 
against the third-party tort-feasor. Compensation had been paid for the 
employee's death under the Workmen's Compensation Act. Defendant 
alleged in its answer that in the collision causing the death of plaintiffs 
intestate, other persons mere killed or injured, that the other actions 
growing out of the collision were compromised, and that  in the settlement 
defendant made a substantial contribution upon the assurance of the 
attorneys for the emplo~er  and i ~ ~ s u r a n c e  carrier that they would recom- 
mend that this action not be instituted. Held: The allegations failed to 
show a contract by the employer or the insurance carrier not to sue, or 
that the attorneys did not make the promised recommendation in good 
fai th;  and the allegations were properly stricken upon motion in the 
administrator's action. 

5. Appeal and  Error 8 29- 
An exception not discussed in the brief is deemed abandoned. Rule of 

Practice in the Supreme Court, NO. 28. 
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APPEAL by defendant Stone from Nimocks, J., February Term, 1947, 
ROBESON. Affirmed. 

Civil action to recover damages for wrongful death heard on motion 
to strike allegations in  defendant's further answer. 

Plaintiff's intestate was employed by the Lumberton Coach Company 
to operate a passenger bus. On the night of 29 November 1945, the bus 
operated by him and an oil tanker truck operated by defendant William 
Lockey, and belonging to defendant Stone, were in  collision on N. C. 
Highway 211. Plaintiff's intestate received injuries which caused his 
death. Many of the passengers on the bus were also killed or injured. 
Twenty-eight separate suits for damages were instituted. These actions 
were closed by compromise settlements, toward which settlements defend- 
ant  made a substantial contribution. 

The dependents of plaintiff's intestate have received an award under 
the Workmen's Compensation Act, and this cause was instituted pursuant 
to the provisions of G. S. 97-10 for the joint benefit of plaintiff and the 
insurance carrier of the Lumberton Coach Company. 

The appellant answered, pleading certain affirmative defenses. I n  his 
third (unnumbered) further defense he, in eight separate paragraphs. 
alleges in  substance : 

1. That  an agreement had been entered into between the employer of 
deceased or its insurance carrier and the father of deceased for a division 
of the proceeds recovered in this action in a manner contrary to the pro- 
visions of G. S. 97-10 and contrary to public policy; that the action is 
not maintained in good faith but instead is prosecuted under said spuri- 
ous agreement; and that  plaintiff is estopped by law and good morals by 
"said illegal agreement'' ; 

2. The acceptance by the dependents of plaintiff's intestate of the 
award made by the Industrial Commission and the releases executed in 
connection therewith constitute a bar to this action; 

3. That  during the negotiations for the settlement of the twenty-eight 
damage suits which grew out of the collision, coansel for the insurance 
carrier of the employer of plaintiff's intestate, in return for a large con- 
tribution from defendant toward the settlements, promised to advise their 
client not to institute this action and assured defendant their client, in 
their opinion, would follow their advice; and that therefore said insur- 
ance carrier and said attorneys are estopped from receiving any part of 
the recovery herein. 

The plaintiff moved to strike all eight paragraphs constituting said 
further defense. The motion was allowed and defendant excepted and 
appealed. 
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.Tomes R. ATance and  J o h n s o n  & J o h n s o n  for plaintiff appellee. 
O o f c s ,  Qu i l l i n  d? M a c R n e  and F. D .  I I a c k e f t  for de fendan t  appel lant .  

BAI<SI~ILL. J. ,111 allegation in a pleading is irrelevant and immate- 
rial whenever it is of such nnturc that  evidence in support thereof would 
be incompetent a t  the hearing. So th ing  ought to remain in a pleading, 
over objection. which is incompetent to be shown in evidence. P e m b e r f o n  
c. (;reenrboro, 203 N. C., 514, 166 S. E., 396; D u k e  v. Children 's  Corn., 
214 S. C.. 570, 199 S. E.. 018. On a motion to strike, the test of rele- 
vancy of a pleading is the right of the pleader to present the facts to  
which the allegation relate* in evidence upon the trial. T r u s t  C O .  v. 
Dunlop ,  214 S. C., 196, 198 S. E., 615. 

Tested by this rule, the allegations contained in defendant's third fur- 
ther defcnw, to which plaintiff objects, are irrelevant. The court below 
correctly ruled that  they qhould hr  stricken. Hence defendant's exceptive 
assignment of error based on said ruling cannot be sustained. 

The plaintiff is an officer of the court and he prosecuted this action 
under express authority conferred by G. S. 97-10. That  statute pre- 
scribes the manner in which any amount recovered herein is to be dis- 
bursed. H e  is bound by the terms thereof and no agreement made by the 
father of deceased on the one hand and the employer or its insurance 
carrier on the other can affect him in the discharge of his duty as 
administrator. 

Furthermore, evidence concerning the amount of compensation paid 
by the employer or the amount of compencation to which dependents are 
entitled is expressly prohibited in an action such as this. G. S. 97-10. 

N o  agreement by the insurance carrier of the employer of plaintiff's 
intestate not to sue is alleged. Defendant merely a s~e r t s  that counsel for 
the insurance carrier gave assurance that  they would recommend to their 
client that no suit in the nature of the one here maintained should be 
instituted and stated to defendant that "we have represented this com- 
pany for years and we feel sure that  they will follow our rccommenda- 
tions." There is no suggestion that counsel did not in good fai th carry 
out  their pomise.  Furthermore, the alleged conversation, in and of 
itself. discloseq that  the insurance carrier had not been consulted and had 
not authorized the statement counsel are alleged to have made. Evidence 
in reqpect thereto would be irrelevant and incompetent on the trial of the 
issues raised by the pleadings herein. 

Defendant does not discuss in his brief his exception to the judgment 
as it relates to the action of the court in refusing to strike paragraph 5 of 
his third further defense wherein he pleads the acceptance by the depend- 
ents of the award made by the Industrial Commission and the releases 
executed in connection therewith as a bar to this action. Therefore, this 
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contention is deemed to be abandoned. R u l e  28, Bules  of Prac t ice  i n  the  
Supreme Court,  221 N. C., 562, anno. p. 563. I:n any event i t  is with- 
ou t  merit .  

F o r  the reasons stated t h e  judgment  below is 
Affirmed. 

W. E. SISSON AND A. A. PERRYRIAN, JR., PARTPIERS TRADINC~ A N D  DOING 
BUSINESS AS TERMINAL CITY OIL COMPANY, v. S. S. ROYSTER, 
D. W. ROTSTER, H. R. ROYSTER, S. S. RO'YSTER, JR., AND D. W. 
ROYSTER, JR., PARTNERS TRADING AS ROYSTER TRANSPORT CO. 

(Filed 10 December, 1947.) 

1. Automobiles 5 1Sh (2)- 

Plaintiffs' truck and defendants' truck, traveling in opposite directions, 
collided on the highway. There was evidence 011 the part of each party 
in support of his contention that  the truck of the other party was over 
the center line of the highway when the collision occurred. Held: The 
conflicting evidence presents questions of fact for the jury, and the denial 
of plaintiffs' motion t o  nonsuit defendants' counterclaim was proper. 

2. Appeal and Error 8 39e- 

Where defendants' contention that the collision forming the basis of 
the action was due to the negligence of the driver of plaintiffs' truck is 
presented to the jury in the pleadings, the testimony of one of defendants 
and the charge of the court, an exception to the allmission in evidence of a 
letter written by the defendant which stated that  the accident was the 
result of the negligence of plaintiffs' driver cannot be sustained on the 
ground that it  was a self-sening declaration, since, even so, i ts  admission 
could not have been prejudicial. 

3. Appeal and Error 8 38- 
The burden is on appellant not only to show eirror but also that  it  was 

material and prejudicial. 

APPEAL by plaintiffs f r o m  Williams, J., at Apr i l  Term,  1947, of NEW 
HANOVER. NO error. 

This was  a n  action t o  recover damages f o r  i n j u r y  t o  plaintiffs' motor  
t ruck and  t rai ler  growing out of collision on the highway with defend- 

ants '  t ruck and trailer.  Both  vehicles were being used in the  t ransporta-  
t ion  of gasoline, plaintiffs' un i t  being at t h e  t ime empty  and traveling 
east, and  defendants' un i t  at the  t ime  loaded w i t h  gasoline and  t ravel ing 
west. 

Plaintiffs alleged t h a t  the  collision and consequent i n j u r y  t o  their  
truck and trai ler  was caused by  t h e  negligence of defendants' dr iver  in 
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the operation of defendants' truck. The defendants denied negligence on 
part of their driver, and set up  a counterclaim for injury to defendants' 
truck and cargo, alleging that  the collision and resultant injury to de- 
fendants' property was caused solely by the negligence of plaintiffs' 
driver. 

Appropriate issues were submitted to the jury who for their verdict 
found that  the plaintiffs' property was not damaged by negligence of the 
defendants, and on issues addressed to defendants' counterclaim the jury 
found defendants' property was damaged by the negligence of the plain- 
tiffs and awarded compensation therefor against the plaintiffs. 

From judgment on the verdict, plaintiffs appealed. 

S tecens  & B u r g u i n  and  J .  Laurence Jones  for plaintif fs,  appellants.  
Garr & Caw and  Poisson, Campbel l  d2 Narsha l l  for defendants ,  ap- 

pellees. 

DEVIN, J. A collision of oil trucks o i  the highway near Maxton, 
Korth Carolina, resulted disastrously. Plaintiffs' truck and trailer were 
badly battered, and defendants' truck and trailer loaded with gasoline 
were set on fire, the truck destroyed, the contents consumed, and the 
driver burned to death. This occurred on the night of 19  April, 1946. 
On 26 April, following, plaintiffs entered suit against defendants for 
in jury  to their truck, and the defendants by ansver set up  their claim for 
damages against the plaintiffs by way of counterclaim. alleging negli- 
gence on the part  of plaintiffs' driver. The evidence on the controverted 
questions of fact as to whose negligence caused the collision was sub- 
mitted to  the jury and decided in favor of the defendants. 

The plaintiffs bring up with their appeal from this adverse result 
several assignments of error. They present the riem that  there was no 
competent evidence of negligence on the part  of plaintiffs, and that  their 
motion for judgment of nonsuit as to defendants' counterclaim should 
have been allowed. I t  appears from the record that  plaintiffs interposed 
motion for nonsuit a t  the close of defendants' evidence and excepted to its 
denial, but later offered a witness in rebuttal without thereafter renewing 
their motion (G. S., 1-183). I-Iomever, this omission mas not harmful, as 
we have considered the question of the probative value of defendants' 
evidence and reached the conclusion that  there was some evidence to 
support defendants' allegations of negligence on the part  of the plaintiffs. 
Coach Co.  v. Lee ,  218 N .  C., 320, 11 S. E. (Zd), 341. True, the plain- 
tiffs' witness Lockey testified the driver of defendants' truck drove his 
truck over the center line of the highway and into plaintiffs' truck, and 
there was other evidence offered by plaintiffs tending to corroborate this 
view, but, on the other hand, the defendants offered the testimony of a 
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witness who was driving another truck close behind defendants' truck, 
tending to show that  defendants' truck remained on the north side of the 
center of the highrvay a t  all times, and that  there was a trail of oil begin- 
ning north of the center of the highway and extending across the highway 
to  a point underneath plaintiffs' truck, and evidence was offered as to the 
position of defendants' truck after the collision, and the location of frag- 
ments and marks on the surface of the road. The conflicting versions of 
what occurred and as to who was at; fault in causing the collision pre- 
sented a question for the jury. As was said in Lavender z'. Xurn, 327 
U. S., 645, "But where, as here, there is an evidentiary basis for the 
jury's verdict, the jury is free to  discard or disbelieve whatever facts are 
inconsistent with its conclusion. And the appellate court's function is 
exhausted when that  evidentiary basis becomes apparent, i t  being imma- 
terial that  the court might draw a contrary inference or feel that another 
conclusion is more reasonable." 

Plaintiffs also assign error in the ruling of the trial court in admitting 
in  evidence, over objection, a letter written by D. W. Royster, one of 
defendants, to  the plaintiffs, dated 25 April, 1946, in which it was stated 
that  after investigating the wreck in which defendants' gasoline transport 
unit was destroyed and the driver killed, "me are convinced that  this acci- 
dent was due entirely to the negligence of your driver Lockey, and we are 
requesting that  you arrange for immediate payment for all loss incurred 
in this wreck." There was no request that  the scope of this evidence be 
restricted. I t  appeared that  on the cross-examination of W. E. Sisson, 
one of the plaintiffs, he had been shown this letter and asked if he had 
received it, to which he replied that  he recalled '(receiring a similar 
letter some two weeks after the end of this suit." I t  was admitted that  
the letter mas received by plaintiffs 26 April. The plaintiffs contend this 
letter contained a self-serving declaration and was incompetent. Defend- 
ants' reply that  i t  was competent as showing demand on the plaintiffs, 
and that  immediately on its receipt, the same day, the plaintiffs instituted 
suit against defendants i n  New Hanover County where plaintiffs reside, 
and that  defendants, residents of Cleveland Couni,y, were therefore com- 
pelled to set up their cause of action by way of counterclaim. The 
defendants also call attention to t h ~  testimony of defendant Royster, 
admitted without objection, that  he had investigated the vreck immedi- 
ately after it occurred, and that  he had made a written demand on plain- 
tiffs 25 April, forwarded it by registwed mail, arid produced the return3 
receipt signed by plaintiffs. Defendants contend t3e letter mas competent 
t o  explain or contradict the testimony of Mr. Sisson, and also to corrobo- 
rate Mr.  Royster, and that  in either view it was competent. 

I n  any event, me are unable to see how the plaintiffs were prejudiced 
by the admission of this letter. I n  the pleadings, read in the presence of 
the jury, was set forth defendants' allegation that the collision was caused 
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solely by the negligence of plaintiffs' employee, and i n  the  court's charge 
to the jury in s tat ing the  r ival  claims of the partie.: as pleaded it  was 
stated tha t  the defendants claimed plaintiffs' driver Lockey was dr iving 
i n  a negligent and careless manner  which proximately caused the  de- 
struction by  fire of defendants' property. Hence, the ju ry  were ful ly  
aware t h a t  defendants' cross-action was bottomed on the claim t h a t  the 
col l~sion was due rnt i rely to  the negligence of plaintiffs' driver, and t h a t  
defendants mere asking compensation f o r  the  loss. T h e  letter added noth- 
ing  to what  had  already been brought to their  attention. If there was 
e r ror  i n  admit t ing the letter, which is not conceded, we cannot hold t h a t  
plaintiffs were prejudiced thereby. I t s  admission was not of suficient 
lnolnrnt to  make i t  appear  t h a t  the  ju ry  was improperly influenced by it. 
It i q  a famil iar  rule  i n  appellate procedure t h a t  the  burden is on the 
: ~ p i ~ l l a n t  not only to show error, but also "that i t  is mater ial  and preju- 
dicial amounting to the denial of come wbctant ial  right" (Wilson n. 
Lunzlirr Co., 186 S. C.. 56, 118 S. E., 797 ;  C'ollins 7?. Lnmb, 215 N. C., 
719, 2 S. E. (2d) .  SG?, ) ,  and "that a different result would have likely 
enwed." S. 2.. R i n q ,  225 S. C., 236, 34 S. E. (Zd),  3. 

TT'e h z r e  examined the other assignments of error  brought u p  in plain- 
tiff*' appeal  and find them without substantial merit .  N o  prejudicia1 
e r ror  sufficient to  war ran t  a new t r ia l  has  been shown. 

S o  error. 

Iy R E  REVOC,%TION O F  LICESSE TO OPERATI5 A MOTOR VEHICLE 
O F  W I L G r R  ASDERSOS WRIGHT. 

(Filed 10 December. 1047. 

1. .4utomobiles 8 34a- 

Vpon n receipt of notification from the highway tlepnrtment of another 
stntc that x resitlent of this Statc hntl there been convicted of drunken 
tlriui~lg, thc Depnrtmrnt of Motor Tehiclos has t hc  right to suspend the 
tlri~irig licrnsr of swll person. G. F.. 20-16 ( 7 )  ; G. S.. 20-17 ( 2 )  ; GI S., 
20-23. 

2. Automobiles a 34b- 
T7pon the filing of n pistition for rrvien hy n person whose license to 

tlrire an  antoniol>ilc. hnq hren \n~pcntlctl or r e ~ o k ~ t l  hy  the Department of 
Motor Vehiclrc, tht' I~rnrinq in the Superior Court is df? n o w ,  and the 
Snperior Conrt i. not hound by the  fintling. of fact or the conclusions of 
law mntle by the Department. G. S.. 20.25. 

3. Same- 
Petitioner was arrested in South Carolina charged with operating a 

motor vehicle while under the influence of intoxicants. He gave bond for 
appearance, but no warrant was served on him, no trial had, and his bond 
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forfeited. His license was suspended by the Department of Motor Vehicles 
upon information of the Highway Ilepartment of South Carolina that he 
had been found guilty of driving while intoxivated. Upon review the 
Superior Court found, in addition, that the suspension was based upon 
misinformation and further that petitioner in fact is not guilty. H e l d :  
The findings support the court'q order directing the respondent to cancel 
the suspension and to restore license to petition-r. 

4. Same-- 
The statute. 0. 8. 20-16 ( b ) ,  provides fo r  a hearing by the Depart- 

ment of Motor Vehicles upon application of a licaensee whose license has 
been snspended, and this procedure should be followed and should be 
made to appear in the petition before review by the Superior Court. 

APPEAL by respondent Department'of Motor Vehicles from Bwney, J., 
in Chambers a t  Wilmington, N. C., 30 August 1947, NEW HANOVER. 
Affirmed. 

Petition under G. S. 20-25 for review of an order of the Department of 
Mutor Vehicles revoking petitioner's automobile driver's license. 

On 10 April 1947 petitioner, while operating a motor vehicle i n  the  
State of South Carolina, was involved in a collision with another vehicle. 
H e  was arrested and charged with the offense of operating a motor 
vehicle on the highways of South Carolina while under the influence of 
intoxicants. H e  gave bond for his appearance at a hearing set for the 
next day. N o  warrant  was served on him. He avers, and the court 
below found, tha t  he was not advised of the day of the hearing other 
than as stated on a paper handed him when he gave bond, and which he 
took to be a receipt for his money. Being injured in the collision, he 
took a bus and returned to  h is  home a t  Tabor City. H e  did not attend 
the hearing and his bond was forfeited. There was no trial and defend- 
ant  has never been found guilty of operating a motor vehicle on the 
public highways of South Carolina while under the influence of intoxi- 
cants. 

On 17 April 1947 the Director of the Motor Vehicle Division of the 
State Highway Department of South Carolina advised respondent in 
par t  as follows : 

"The records of the Department reveal that  on April 10, 1947 a resi- 
dent of your State, whose name and address is shown below, was appre- 
hended on a charge of Driving Intoxicated, Date  of hearing April  11, 
1947, Disposition Guilty, Judicial Officer Mag. Smart, Conway, S. C." 
A copy thereof was mailed to petitioner. 

Upon receipt of said notice the Department of Motor Vehicles, acting 
under authority conferred by G. S. 20-23, suspended the driving license 
of petitioner and on 24 J u l y  gave hirn notice thereof. The petitioner, 
within 30 days thereafter, filed this petition for review. The respondent 
filed no answer. 
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When the petition came on to be heard in the court below, the court 
found the facts in detail, including many not material on the question 
here presented for decision. I t  concluded that although the respondent 
acted in good faith, its order was based on misinformation; that the 
license of petitioner was wrongfully revoked; and that he is entitled to 
retain the same. I t  therefore entered an order directing the respondent 
to cancel said suspension and restore said license to petitioner. Respond- 
ent excepted and appealed. 

Attorney-General Mci l fu l lan  a n d  A s s b t a n t  Attorneys-General M o o d y  
and T u c k e r  for respondent  appellant.  

Powel l  & Powel l  for petit ioner appellee. 

BARNHILL, J. The statute, G. S. 20-16, vests the Department of Motor 
Vehicles with discretionary authority "to suspend the license of any 
operator without preliminary hearing upon a showing by its records or 
other satisfactory evidence that the licensee: (7)  Has committed an 
offense in another state, which if committed in this state would be 
grounds for suspension or revocation"; and in this State the revocation 
of a driver's license is mandatory whenever it is made to appear that the 
licensee has been found guilty of "Driving a motor vehicle while under 
the influence of intoxicating liquor or a narcotic drug.'' G. S. 20-17 (2). 
Hence the department had the right to act upon receipt of the informa- 
tion furnished by the State nighway Department of South Carolina. 
See, also, G. S. 20-23. 

Rut the petitioner had the right to a review by a Superior Court judge. 
G. S. 20-25. 

The power of the court, here invoked, to review the order of suspension 
made by respondent is not the limited, inherent power of the judicial 
branch of the government to review the discretionary acts of an adminis- 
trative officer. P u e  v. H o o d ,  Com'r., 222 N.  C., 310, 22 S. E. (2d), 896, 
and cited cases. The power is conferred by statute. G. S. 20-25. Hence 
we must look to the Act conferring the jurisdiction to ascertain the 
nature and extent of the review contemplated by the Legislature. 

Upon the filing of a petition for review, it is the duty of the judge, 
after notice to the department, "to take testimony and examine into the 
facts of the case, and to determine whether the petitioner is entitled to a 
license or is subject to suspension, cancellation, or revocation of license 
under the provisions of this article.'' G. S. 20-25. This is more than a 
review as upon a writ of certiorari. I t  is a rehearing d e  novo,  and the 
judge is not bound by the findings of fact or the conclusions of law made 
by the department. Else why "take testimony," "examine into the facts," 
and "determine" the question at  issue8 
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H e r e  the court below found t h a t  no w a r r a n t  was issued against the 
petitioner, no hearing was had,  n o  verdict was pronounced, and  the sus- 
pension was based upon misinformation. Furthermore,  i t  found t h a t  
petitioner i n  fact  is  not guilty. T h e  facts  thus  found ful ly support  the 
judgment entered. 

T h e  department  filed no answer, and i t  does r o t  satisfactorily appear  
on this  record whether the petitioner sought and  obtained a hearing by 
the department  before filing his petition f o r  a hearing before the  judge. 
Although n o  question i n  respect thereto is prcsented on this  record, we 
deem i t  advisable to  call a t tent ion to the  fact  provision for  a hear ing  by 
the  department ,  upon application of the aggrieved licensee whose license 
has been suspended or revoked by  the department  i n  the exercise of i ts  
discretionary power, is  contained i n  the  Act. G. S. 20-16 ( b ) .  Orderly 
procedure demands t h a t  the  administrat ive remedies should be exhausted 
before resort is had to the  courts under  G. S. 20-25. T h a t  this has  been 
done should be made to appear  i n  the petition f o r  a hearing before the 
judge. 

T h e  judgment below is  
Affirmed. 

(Filed 10 December, 1947.) 

1. Criminal Law 9 62a- 

On motion to nonsuit the evidence must be callsidered in the light most 
favorable to the State. 

2. Per.jury 7- 

In  a prosecution for perjury the burden is upon the State to provt? 
beyond a reasonable doubt the falsity of the oath, and this must be t,stub- 
lished by two witnesses or by one witness together with adminicular 
circumstances. 

8. Same--Evidence tha t  defendant knowingly m d e  false oath in judicial 
hearing before offlcer having jurisdiction held sufficient fo r  jury. 

In  a proceeding instituted by defendant to hare his stepmothrr-in-law 
committed to a State Hospital for insane, defendant swore to an affidavit 
before the Clerk of the Superior Court a t  the hearing that he had care- 
fully observed her and believed her to be a fit subject for admission to the 
Hospital. The State's evidence tended to show that  defendant had there- 
tofore threatened to "get rid of" his stepmother-in-law one way or nnother, 
and introduced the testimony of a number of witnesses who had obserred 
his stepmother-in-law that she was sane both before and after the commit- 
ment, and the testimony of an expert of the State institution that  she 
showed no signs of abnormal mentality a t  the Hospital, and that she a7ns 
released after two days. The State introduced further evidence for the 
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purpose of showing want of good faith on the part of defendant, that de- 
fendant procured the certificate of two doctors that they had examined the 
subject and were of the opinion that she was a fit subject to be admitted 
to the Hospital, whereas in truth the physicians had made no recent exam- 
ination of the subject to defendant's knowledge, and their affidavits were 
without probative force. Held: The evidence is sufficient to be submitted 
to the jury in a prosecution for perjury. 

4. Criminal Law 5 8 l c  (3)- 
Where it does not appear what the answer of the witness would have 

been, an exception to the action of the trial court in sustaining the adverse 
party's objection to the qdestion cannot be sustained, since it cannot be 
determined from the record that the exclusion of the testimony was preju- 
dicial. 

APPEAL by defendant from Rousseau, J., at August Term, 1947, of 
MOORE. 

Criminal prosecution tried upon indictment charging the defendant 
with perjury. 

The defendant instituted a proceeding before the Clerk of the Superior 
Court of Moore County, on 20 March, 1947, to have Mrs. Molly Wilson, 
his stepmother-in-law, committed to the State Hospital in Raleigh, North 
Carolina, for care and treatment as a mentally disordered person. The 
defendant signed and swore to an affidavit before the Clerk to the effect 
that he had carefully observed Molly Wilson and believed her to be a 
mentally disordered person and a fit subject for admission into a hospital 
for the mentally disordered. 

The evidence shows that on the same date, affidavits were procured 
from two licensed physicians who stated, under oath, that they had 
examined Mrs. Wilson and as a result of such examination it was their 
belief that she was suffering from a mental disease and was a fit subject 
for care and treatment at  a hospital for mentally disordered persons. 

Based upon these affidavits, the Clerk committed Mrs. Wilson to the 
State Hospital at  Raleigh, North Carolina, for a period of 30 days, as a 
subject for mental examination and observation. 

The State's evidence discloses that Dr. J. Symington, who signed one 
of the affidavits as to Mrs. Wilson's mental capacity on 20 March, 1947, 
had not, upon his own admission, seen or examined her for a period of 
three months prior'thereto. The State introduced other evidence which 
tended to show Dr. Symington had not seen her professionally for more 
than a year prior to the date he signed this affidavit. 

Dr. J. W. Wilcox, the other physician who signed the affidavit as to 
Mrs. Wilson's insanity on 20 March, 1947, admitted that he had not seen 
or examined her for several years prior to the date he signed the affidavit. 
He  testified that he signed the affidavit upon the representations of Dr. 
S p i n g t o n  as to her insanity as "a matter of professional courtesy" 
between doctors. 
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Dr. V. E. Lascara, Assistant Superintendent of the State Hospital at 
Raleigh, who was admitted by the defendant to be a medical expert, 
testified that about half an hour after Mrs. Wilson was admitted to the 
hospital on 16 April, 1947, he had an informal interview with her. "I 
found her fairly cooperative, slightly depressed, and did not find ang- 
thing abnormal in her behavior at  the hospital. She left the hospital on 
April 18. . . . From the short time I observed her I would not be 
inclined to make any definite statement as to whether she was sane or 
insane. I n  the duration of the time she was thew she did not show any 
abnormal symptoms of mental illness." 

A number of neighbors and friends of Mrs. Wilson went upon the 
witness stand and testified she was sane before and after her commitment. 

The State's evidence further tended to show that the defendant is a 
man of bad character and had made the s ta teme~t  many times that "he 
was going to get rid of her (Mrs. Wilson) one way or another." He 
has lived in the same home with Mrs. Wilson for 10 or 12 years. Mrs. 
Wilson has a dower interest in the property and occupies one room in 
the home. Her husband has been dead about five years. 

The defendant and members of his family offel-ed evidence tending to 
show that Mrs. Wilson was very nervous, that she had "childish ways," 
and had threatened to buy poison and kill herself, she refused to eat with 
them, and had said, "I wish I was dead.'' The defendant testified she 
would not see a doctor, but would go '(backwards and forwards through 
the house, grunting and hopping and kept me a.wake at  nights. . . . I 
didn't know what else to do, but make the affidavits and let her be sent 
off for treatment and observation at  the hospital." 

Verdict : Guilty as charged in the bill of indictment. 
Judgment: Six months in the common jail of Moore County, to be 

assigned to work under the supervision and control of the State Highway 
& Public Works Commission. 

The defendant appeals and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 
S. R. Hoyle and W. Clehent Barrett for defendant, appellant. 

DENNY, J. The defendant's first assignment of' error is to the failure 
of the court below to sustain his motion for judgment as of nonsuit. 
The evidence is conflicting but when considered in the light most favor- 
able to the State, as it must be in passing upon such motion, we think it 
is sufficient to carry the case to the jury. S. v. Jahnson, 226 N .  C., 671, 
40 S. E. (2d), 113; S. v. Murdoclc, 225 N. C., 2:24, 34 S. E. (2d), 69; 
S. v. McMahan, 224 I?. C., 476, 31 S. E. (2d), 3!i7; S. v. Andrews, 216 
N .  C., 574, 6 S. E. (2d), 35; 8. v.  Adams, 213 N. 0., 243, 195 8. E., 822. 
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I n  a prosecution for perjury the burden is upon the State to prove 
beyond a reasonable doubt the falsity of the oath and this must be estab- 
lished by two witnesses or by one witness and adminicular circumstances 
sufficient to turn the scales against the defendant's oath. 8. v. Peters, 
107 N .  C., 876, 12 S. E., 74; S. v. Hawkins, 115 N. C., 712, 20 S. E., 
623; S. v. Rhinehart, 209 N .  C., 150, 183 S. E., 388; S. v. Hill, 223 
N. C., 711, 28 S. E .  (2d), 100. 

I n  connection with the institution of the proceeding to commit Mrs. 
Molly Wilson to a hospital for the mentally deranged, the defendant took 
an oath as charged in the bill of indictment to the effect that he had 
carefully observed Mrs. Wilson and believed her to be a mentally dis- 
ordered person and a fit subject for admission into a hospital for men- 
tally disordered persons. The oath was taken in a judicial proceeding 
before an officer competent to administer oaths in a matter within the 
jurisdiction of such officer. And the affidavit made by the defendant 
was material to the issue pending before the Clerk of the Superior Court 
as to the sanity or insanity of Mrs. Wilson. 

I n  addition to making the above affidavit the defendant got Dr. Sym- 
ington to sign an affidavit in which he swore that he had examined Mrs. 
Wilson and found her to be a fit subject for admission to a hospital for 
the mentally disordered. As a matter of fact Dr. Symington had not 
seen or examined Mrs. Wilson, according to his testimony, for three 
months prior thereto. Moreover, the examination he had made of her 
was made at the instance of the defendant and his wife and such examina- 
tion did not disclose sufficient evidence of mental disorder to warrant a 
commitment of Mrs. Wilson to a hospital for the mentally disordered; 
or at  least Dr. Symington, according to his testimony, did not base his 
affidavit on his findings as to her mental condition at  the time of such 
examination. He testified: "The reason that I signed the paper and 
recommended that she be accepted in the hospital, is there is insanity in 
the family, and when you find a person in the exceedingly nervous con- 
dition that she was, I consider it my duty as a physician to recommend 
that she be sent to Dix Hill ( a  hospital for the mentally disordered) for 
examination by a specialist and kept under observation for some time." 
However, it is further disclosed by the record that the insanity in the 
family, to which this witness referred, was in the family of Mrs. Webb, 
wife of the defendant. Mrs. Wilson married into this family but there is 
no evidence to the effect that she is related to them by blood. Conse- 
quently we think the testimony of Dr. Symington robs his affidavit of any 
probative value, and, therefore, does not support the contention of the 
defendant that he acted in the matter in good faith. Furthermore, i t  is 
admitted that the affidavit of Dr. Wilcox was lpade in the presence of the 
defendant and his wife, at the request of Dr. Symington as a professional 
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courtesy. Dr. Wilcox testified that Dr. S p i n g t o n  told him he had 
examined her (Mrs. Wilson) "and told . . . as good a story of senile 
dementia as I had heard in a long time, and I signed it." 

While the defendant was not tried for subornation of perjury, i t  would 
seem that the manner in which these affidavits were procured tends to 
show bad faith on his part. He  was present when the affidavits were 
made and he knew the examinations, referred to therein, had not been 
made. 

The defendant insists, however, that he acted in good faith in having 
Mrs. Wilson committed to a hospital for mentally disordered persons and 
that this action is supported by the affidavits of the above licensed physi- 
cians, one of whom testified at  the trial below that he still believes Mrs. 
Wilson is mentally disordered. But the State introduced the testimony 
of five witnesses to the effect that they had known Mrs. Wilson -over a 
long period of years and that she was a sane person. The Assistant 
Superintendent of the State Hospital testified that during the two days 
Mrs. Wilson was committed to that institution "she did not show any 
abnbrmal symptoms of mental illness." Further, the two licensed physi- 
cians upon whose affidavits the defendant relies to support him in his 
contention as to the mental condition of Mrs. Wibon on 20 March, 1947, 
by their own testimony in the trial below, we think tend to show bad 
faith on the part of the defendant rather than to sustain his contention 
of good faith. The testimony as disclosed on the record is sufficient to 
sustain the verdict rendered by the jury. 

The third assignment of error is based on the ]ruling of the court in  
sustaining objection by the State to the following question propounded to 
the defendant : "Did you make this affidavit willf'ully, and corruptly 8" 
Conceding the question was a proper one, the record fails to show what 
the witness would have answered. Therefore, the ruling must be upheld 
since no error is presented on the record. S. v.  Utley, 223 N. C., 39, 
25 S. E. (2d), 195; S. v .  Thomas, 220 N. C., 34,16 S. E. (2d), 399. 

We have carefully examined the remaining exceptions and they pre- 
sent no prejudicial error. 

I n  the trial below we find 
No error. 
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WOODROW ,\IcIiAy; IA. JI. GI~ISII<S.  Sit. ; JAJ IES  ADDERTOS:  T. C. 
H I S K L E  : J. T. LOTVE ; TV. I.'. WT'EI,I3ORK : CHAS. E. TT'IL1,ISJIS. A X D  

J. R. hIcA1,PISE. 111. TRVSTEF.~ OF THE C,IItOLINE E .  P'ORD AXD 
BIARTI-IA A. H A D E S  IIOJIE AN[) ~ ' K L ~ s ~ ' E E s  OF TIIE C, lROLISE E. FORD 
A S D  SIARTIIA A. II.1T)ES EXL)On'SIEST F O S D ,  v. T H E  TKUSTEES 
O F  T H E  GESER-11, ,1SSEJIRLY O F  T H E  PItESl3TTERIr1X CIIURCH 
IS THE UNITED STATES AND T H E  PRESBYTERIAN FOUNDATIOK, 
ISTC. 

(Fi led  10 December. 1947. ) 
1. Judgments 9 30- 

I n  a su i t  to invoke the  rquitnl)le j n r i sd i c t io~~  of t he  court  to permit  
trnstees to sell par t  of the rcalty to  preserve tlic. pnrpose of tlie chnritahle 
t rus t ,  decree nutliorizing sale hy the  trustees nrcrssari ly ndjudic:rtes title 
ill the  trustee?, :inti is conclnsivc a s  x hriltling i u  ~ 1 1 2  in 21 subsequent suit  
f o r  author i ty  to sell the  rt~mnining property, even thong11 t h r  charity 
which, in the  second suit. asserts i t?  r ight  to  control and  administer the  
t r ~ i s t  funds  a s  triistce to car ry  out t he  pnrposc of the  t rus t ,  was  not :I 

par ty  to  the  prior snit .  

3. Appeal and Error 3 40d- 
Tlie identi ty of the  t rus tee i  entitled to  po\srs~ioi i  and  control of t ru \ t  

fund\  is  a qnr i t ion  of law to  lw determined by a proper tonctniction of 
the  ~ 1 1 1  creating the  truqt. and i i  not a qnection of fact  a s  to n lnch  the  
appcll:ltt> court  is  hound by tlic findmg of t he  t r ia l  court. 

3. Trusts # 6- 
Trs t a t r i x  d ~ ~ i s e d  certain realty to  the  "Presbyterian Chnrch in the 

United Stntcs" fo r  a home fo r  witlows of ministers of t h a t  denominntion. 
and set u p  a t ru s t  fund to endow the  home and  appointed a s  trustces of 
t hc  cntlowment funtl tlie trustees of the  local church and tlie minister 
tllcrcof and another local minister, their  "sncwwors to he chosen as occa- 
sion may require" by the General A~scmblg  of the  clenoniinntion. ITcld: 
Tlie local trustees ns clrsignated by tes tn t r i s  a r e  entitled to  the  control and 
rnnnngement of the t ru s t  funds  in accordance wit11 intent of tes tn t r i s  a s  
gathered from the  entire instrument.  

4. Trusts # 27- 
Testa t r ix  set  u p  a t rus t  fund m ~ l r r  t he  control and  management of locnl 

trn-tees to  maintain a home f o r  n i d o n s  of ministrrs of n designated 
tlenornination. The  trustees of the  tlenornination contcndetl t l ~ t  t l ~ c  fnntl i  
should be turned o r e r  to  t h r m  for  a d m i n i s t m t i o ~ ~  on the  ground t h a t  the  
fnrids in themselves were insufficient fo r  t h e  lmrpo\e of the  c11:lrity and 
tha t  t h r p  were adminictrring o t h w  fund- fo r  the  same clinri tal~le pilrpow 
B c l d :  I t  not appcnring tha t  the  local t r u ~ t e w  were i n c a p a b l ~  of effcctaat- 
ing the  pnrpose of the  t r n i t  within the  intent of trustor.  the rsiqencies 
presently presented a r e  insnflicient to justify a conrt  of eqnity in diu- 
charging a s  t rus t res  t h o v  selected by the  tes ta t r ix  for  the  administration 
of the  funtl. 

PETITIONERS' a p p e a l  f r o m  Hamilton, Special Judge, a t  September-  
October  Civil T e r m ,  1947,  of DAVIDSON. 
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Caroline E. Ford, of Davidson County, N. C., died in 1909, leaving a 
will making certain various bequests and devises of which Item 23 and 
Item 27 are pertinent to the present controversy: 

"ITEM 23. I give and bequeath to R. Bexter McRary for the 
period of his natural life that of my home place bounded by Har- 
grave Street on the East, Robert's Heirs' line on the North, a line on 
the West so drawn as to include my grave, orchard and spring, this 
line to be parallel with Hargrave Street and on the South by R. 
Baxter McRary7s line. I direct that all the remaining part of my 
home place be sold publicly or privately, as my executor hereinafter 
named, may deem best, and the moneys arising from such sale, that 
is to say, the principal, shall be wisely and ;safely invested by my 
executor hereinafter named, and shall constitute a perpetual fund, 
the interest or income of which shall be paid into the hands of the 
said R. Baxter McRary for his exclusive use and benefit during the 
period of his natural life. 

"At the death of R. Baxter McRary, I give and devise my said 
homeplace to the 'Presbyterian Church in the United States' for and 
as a home for needy widows of Presbyterian Ministers in said 
Church; and it is my will that the principal referred to above in this 
Item as arising from the  ale of the remainder of my homeplace 
shall, after the death of R. Baxter McRary, revert to the Trustees 
hereinafter named as a permanent Endowment fund, in trust for 
the purposes aforesaid and the proceeds or income from said Endow- 
ment fund shall be annually available and used for the maintenance 
of said home, which shall be known as the 'Caroline E .  Ford and 
Martha A. Haden Home,' and I appoint as trustees for said 'Home' 
and 'Endowment Fund' the Trustees of the First Presbyterian 
Church in Lexington, N. C., the Pastor for the time being, together 
with one other Presbyterian Minister, the fiirst of whom shall be 
Rev. W. P. McCorkle; their successors to be chosen as occasion may 
require, by the 'General Assembly' of the Presbyterian Church in the 
United States." 

"ITEM 27. All the rest and residue of m:g property, both real 
and personal, not hereinbefore disposed of, I desire sold and the pro- 
ceeds arising from such sale, together with any money that may be 
on hand I wish to be added to the perpetual fund arising from sale 
of remainder of homeplace, and the same to be invested and the 
income paid to R. Baxter McRary as directed in Item 23, and at  his 
death, the principal arising from all sources in this Item to be 
placed in the Endowment fund as directed in Item 23." 

After the death of the testatrix and during the lifetime of Baxter 
McRary, the 'I'rustees of the Home and the life tenant joined in a pro- 
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ceeding in the Superior Court of Davidson County through which the 
court, in the exercise of its equitable jurisdiction and because of changed 
conditions, ordered a sale of part of the home place and directed the 
proceeds paid over to the trustees, the Petitioners, after the death of the 
life tenant, to be held by them in the same plight as the land was devised 
and would have been held if same had not been sold. Subsequently this 
order was approved by this Court in E x  Par te  W i l d s ,  182 N .  C., 705, 
110 S. E., 57, the Respondent herein not having been made a party to 
the action. This fund, known as the "site fund," amounted to $31,893.67, 
which was combined by the executor of the will with the "Endowment 
Fund," then amounting to $21,000, and invested by him as a single fund. 
On the death of the life tenant in 1946 the successor to Caroline Ford's 
executor paid over to the trustees, the present Petitioners, the combined 
fund. The funds suffered some depreciation in the securities compris- 
ing them and now amount to about $42,000, of which the assets of the 
Endowment Fund constitute 39.77 per cent and the assets of the "Site 
Fund" 60.23 per cent. 

The Petitioners brought. the present proceeding in Davidson Superior 
Court, invoking its equitable jurisdiction to sell the rest of the Home 
Place in order to preserve the trust and effectuate its real purpose; and 
asked that they be declared the sole owners, as trustees, of the remaining 
portion of the home place, as well as the '(site fund" and the "endowment 
fund" of which they had been made trustees, and that the funds be paid 
over to them for further custody and administration. 

The Respondents joined in the request that the sale be made but 
claimed the right to the custody of the funds as holder of the legal title, 
and administration thereof through its own agency created for execution 
of similar trusts. 

The court entered a judgment ordering a sale of the property as peti- 
tioned, but ordered that the proceeds, together with the other funds 
derived from the will, be turned over to the Respondent for its perma- 
nent custody and administration. 

From that part of the judgment awarding custody of the trust funds 
to the Respondent, the Petitioners appealed. 

n o n  A. W a l s e r  a n d  Charles  W .  M a u z e  for Pet i t ioners ,  appellants.  
N e a l  Y .  P h a r r  and  J. Spencer  Bel l  for Respondent ,  appellee. 

SEAWELL, J. We question whether, within the limitations imposed 
upon us, we may, in the present case, discharge the trustees appointed in 
the will and turn the trust fund over to the respondent for administra- 
tion b;y its own agency without, in a measure, denying to the testator the 
jus disponendi  or defeating the testamentary intention without just 
reason. 
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The respondent claims custody of the trust fund as a matter of right, 
contending that  the will directly conyeys to i t  the legal title i n  trust for 
the purposes named; and that  i t  may now assert that right against the 
petitioners, local trustees; and cite cases which recognize the distinction 
between a trustee to hold the title of the trust res artd a trustee to manage 
:and control: I Bogart, Trusts and Trustees, Sec. 122; C i f y  of Bos ton  v. 
Dolnn,  298 Mass., 346, 10 K. E .  (2d) ,  275; Worcester  C i f y  1Nissionary 
iPoc.. v. ~I lemor ia l  C h u r c l ~ ,  186 Mass., 531, 72 N. E., 72;  A d a m s  v. 
P l u n k e t t ,  274 Mass., 453, 175 N. E., 60;  W u r e  v. C'ity of Fitchburg, 200 
Mass., 61. 85 S. E., 951. I n  reply the appellants call our attention to 
E x  Pal-te W i l d s ,  182 N .  C., 705, 110 S. E., 57, as expressing a contrary 
view as to the legal title. 

I n  the W i l d s  cose, a part of the lands included in the trust created in 
I tem 23 was sold on petition of the local trustees and the purchaser 
refused to acccpt the commissioner's deed on the ground that  the latter 
could not convey a good title because the petitioning trustee had none. 
'The Court thought otherwise. I t  is said in the opinion that the specific 
objection made was that  title could not vcst in the petitioning trustees 
until the termination of the life estate of McRary. But we cannot assume 
that  the vigilance of the Court woulcl permit it to hold tha t  the title 
presently vested or would ever vest in the petitioners unless such was the 
effect of the will; and the construction of the will in this respect was 
directly involved in the issue of good title. 

While the present respondent was not a party t2 that  action and the 
Court acted without reference to the doctrinal questions now raised, me 
are inclined to hold that  the construction of the will under these circum- 
stances is binding upon us in the present controversy as an  expression 
in r e m  from which we may not consistently depart. 

I f  the respondent could now make good on its theory respecting the 
title, i t  would seem to have uncovered a situation of which it might have 
taken advantage long ago, and we see no exigency which could moot the 
question now, or disturb a m o d u s  vizlendi admittedly legal, and certainly 
blueprinted in the will. 

The  identity of trustees, for this or that purpose, is not a question of 
fact as to which me are bound by the finding of .-he trial court, but a 
question of lam involving the proper construction of the will; and the 
intent of the testatrix to give the custody and administration of the 
property and funds to the petitioning trustees admits of little doubt. 

I n  considering what might be the dominant purpose of the will i t  is 
clear that  the testatrix intended to provide a home and care for the 
widows of Presbyterian Ministers; but the "dominant purpose" cannot 
always be separated from the complex of which it is a pa r t ;  and we feel 
that  under the circumstances of this case Mrs. Ford intended that  her 
beneficences might have local supervision by the trustees designated by 
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her will; that the memorials which they constituted as fa r  as might be 
possible should also have a site amongst the churches with which she was 
affiliated and perhaps amongst the people that she knew. 

I t  is contended now that even if the home might be constructed upon 
the property which is left to them, that the funds set up would be entirely 
inadequate to maintain i t ;  but it is further suggested that it is planned 
to have a similar home instituted and maintained in  the City of Greens- 
boro, in aid of which the fund donated by the testatrix might be more 
consistently used. 

However this may be, we are of the opinion that the exigencies upon 
which the equitable intervention of the Court is urged may be exercised 
are presently not of a nature which would justify the relief demanded or 
to justify the Court in discharging the petitioners as trustees and of 
ordering the custody and administration of the fund to the respondent 
and its agencies as demanded. 

That portion of the judgment authorizing and directing the sale of 
the property described in the petition is affirmed. And that portion 
ordering the trust funds into the custody and administration of respond- 
ent is reversed. The cause is remanded to the Superior Court of David- 
son County for judgment in accordance with this opinion. 

Modified and affirmed. 

STATE v. FRANKLIN YANCEY. 

(Filed 10 December, 1947.) 

False Pretense 5 2: Criminal Law § SGEvidence held insufficient to show 
commission of crime charged and nonsuit should have been granted. 

Defendant was charged with false pretense in representing that another 
was lawfully authorized by him to dram drafts on him in payment of 
tobacco, and that he had made arrangements for payment of such drafts, 
with intent to defraud. The evidence tended to show that the alleged 
agent obtained a quantity of tobacco and paid for same with a draft drawn 
on defendant, which draft was not paid by the drawee bank, but there was 
no direct evidence that defendant represented to anyone that the alleged 
agent was authorized by him to draw drafts in payment of tobacco, or 
unequivocal evidence that defendant was present when the draft was 
drawn. Held: Under the terms of the indictment there must have been a 
positive misrepresentation by defendant, G.  S., 14100, and there being no 
evidence of such misrepresentation made by defendant, evidence of cir- 
cumstances offered by the State for the purpose of corroborating its theory 
that defendant made such representations is feckless, and defendant's 
motion to nonsuit should have been allowed. 
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DEFENDANT'S appeal from Nimocks, J., at March Criminal Term, 
1947, of CUMBERLAND. 

The defendant, Franklin Yancey, and E. G. Peoples, Jr., were together 
indicted on a charge of false pretense by falsely representing to M. B. 
Person, T. C. Bynum and J. M. Riddle (trading IW Cumberland County 
Tobacco Warehouse) that the said Franklin Yancey and E. G. Peoples, 
Jr., together had entered into a contract to purchiise leaf tobacco on the 
floors of various warehouses located in Cumberland County, and that 
E. G. Peoples, Jr., was lawfully authorized and empowered to draw 
drafts against the said Franklin Yancey in payment of same; that 
Franklin Yancey had made arrangements for the payment of such drafts 
so drawn upon presentation to the payee bank. 'Whereas, in truth and 
in fact the said E. G. Peoples, Jr . ,  was not authorized to draw drafts 
against the said Franklin Yancey and the said Franklin Yancey had 
made no provision for the payment of said drafts when presented to the 
drawee bank; that such fact was known at the lime to both Franklin 
Yancey and E. G. Peoples, Jr . ,  "and such false representations were 
made by both of the said Franklin Yancey and E. G. Peoples, Jr., with 
the intent and purpose of misrepresenting the true facts with respect to 
the purchasing of leaf tobacco as aforesaid and with the intent and pur- 
pose of cheating and defrauding." 

I t  is charged that by means of the said false pretense Yancey and 
Peoples obtained from Person, Bynum and Riddle a lot of leaf tobacco 
of the value $1,010.78, issuing therefor, "a worthless draft, check or 
order with intent then and there to defraud, against the statute in such 
case made and provided, and against the peace and dignity of the State." 

Peoples was not apprehended and after a preliminary examination 
Yancey was tried and convicted at  aforesaid March Criminal Term of 
Cumberland Superior Court. 

Summarized as much as clarity will permit, {he evidence was sub- 
stantially as follows : 

For the State, D. T. Perry testified that he was employed by the 
Tobacco Board of Trade of Fayetteville as secretary-treasurer and as 
sales supervisor covering the warehouses in Fayetteville. That he met 
Franklin Yancey, the defendant, about the 20th of' August in Langdon's 
warehouse the first time in company with E. G. Peoples, J r .  Yancey 
asked witness if he had a check that Peoples had given him for member- 
ship in the Fayetteville Tobacco Board of Trade. The witness answered 
in the affirmative and Yancey said that he would take it up with a check 
of his own and wrote and delivered to witness a check for $75, which was 
dues; and witness turned over to him the check of Peoples. Witness 
further testified that Yancey told him Peoples w,ss buying tobacco for 
him and one or the other would be following the sale. I n  consequence 
of this payment the witness put the membership in the name of Franklin 
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Yancey only, and withdrew Peoples' name. Witness stated that he saw 
the defendant Yancey on the tobacco market the next day and then he 
was gone; that is the next day after the transaction of the check; that 
he was gone a few days and returned to the market and told him he had 
been in the hospital. 

J. M. Riddle testified for the State that he was part owner of the 
Cumherland County Tobacco W?rehouse, the co-owners being Person and 
Bynum. Witness stated that on the 20th day of August the partners 
were engaged in selling tobacco under the name of Cumberland County 
Tobacco Warehouse and on that day he saw the defendant Franklin 
Yancey and E. G. Peoples, Jr., on the warehouse floor during the sale of 
tobacco. "Mr. Peoples bought some tobacco at my warehouse. Mr. 
Yancey came in there during the sale and conferred with Mr. Peoples; 
I don't know what he was talking about; he talked with him while we 
were selling on the floor. They bought something over a thousand dollars 
worth and Mr. Peoples mas doing the buying, and if I make no mistake 
i t  was on the 20th day of August. He  bought a thousand, ten dollars 
and something. I know it was the 21st or the 20th. The amount he 
bought was $1,010.78, on August 21, 1946. . . . I didn't go into the office 
until after the sale was over and at that time I saw them in the office 
at  the time this draft was made. At the time I was in the office I don't 
know whether Mr. Yancey had come out or whether he had just gone in. 
I went back to the office to get a deposit on the baskets that the tobacco 
was in. They .were taking my baskets and I requested a deposit and 
they asked me-I don't remember which one,-Mr. Peoples-was it all 
right to make the check for the baskets with this check and I told him no, 
to make me a separate check because I had to check the baskets through 
on the account, and he give me another check for the baskets. That is 
the draft he gave in payment for the tobacco, I believe i t  was Mr. Peoples 
who handed it to me." The witness further stated that he saw Peoples 
and Yancey there in the warehouse but did not know which one carried 
the tobacco away. That one or the other backed the truck up and loaded 
it, both being present, and they carried the tobacco away from the ware- 
house. On that same day Yancey or Peoples gave witness another draft 
for a deposit on the baskets. The draft was never paid. This draft was 
presented in evidence and shows to have been signed "Franklin Yancey 
by E. G. Peoples, Jr." 

On the cross-examination the witness stated that the draft was signed 
"Franklin Yancey by E. G. Peoples." He  further said that he "did not 
say Yancey was right there at  the time Peoples gave the draft into the 
office; that he was right outside or just walked out of there, one, right 
there close in the warehouse or office, one. Mr. Peoples got the tobacoo 
and got it up to the door and I told him I would have to have a deposit 
on the baskets and he asked if it would be all right to make it in one 
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check and I told him to make it separate'' . . . and he drew a check for 
the baskets and one for the tobacco and gave it to the witness at the out- 
going door where he loaded the tobacco on the truck. Witness stated 
that he had never seen Yancey before. 

T. C. Bynum testified for the State that the (draft representing pay- 
ment for the tobacco was given on the 21st day of August and was signed 
"by Franklin Yancey by E. G. Peoples, Jr.," and that the draft has never 
been paid. He  did not see the sale. 

After the draft was returned he had a conversation with Franklin 
Yancey at his home in Virginia, asking him why the draft came back 
and Yancey said because he had not given anybody authority to sign his 
name to a draft ; that i t  was fraud. Asked then why he stopped the draft 
given by him for the privilege of buying on the market, witness replied 
that he had been informed that there was no Tob~icco Board of Trade in 
Fayetteville. As for the check for $1,010.78, his reason for declining to 
pay it was that no one had authority to sign it. 

J. M. Riddle, recalled, testified that the check for $1,010.78 was given 
into the office. Peoples gave him the check and had not then gotten the 
tobacco off the floor. 

At the end of the State's evidence the defendant moved for judgment 
of nonsuit, which was denied, and defendant exce:pted. 

James W. Blanks testified for the defendant that he attended the trial 
in the recorder's court and heard the evidence of J .  M. Riddle and heard 
him swear upon that occasion that he did not see Mr. Yancey at any time 
at his warehouse. 

The defendant Franklin Yancey testified in his own behalf; that he 
lived in Virginia and was 23 years of age; that with his father he oper- 
ates a tobacco warehouse in Lake City, Florida, and that he knew E. G. 
Peoples, Jr., having met him when he was at  the Military Academy in 
Virginia; and that he had been employed as a floor sweeper in  a ware- 
house operated by defendant and his father in Florida. That a t  the 
opening of the tobacco market in Fayetteville he saw E. G. Peoples but 
had no transaction with him except the following : H e  saw Peoples there 
and Peoples informed him that he had given a check to the Fayetteville 
Board of Trade and signed it Franklin Yancey by E. G. Peoples. The 
witness told Peoples that "he should know that the bank in Clarksville 
wouldn't accept a oheck signed by him with-my name," but that he would 
lend him $75. I n  view of that he wrote out a check for $75 and may 
have given i t  to Mr. Perry to take up the oheck that Peoples had signed. 
H e  stopped the payment of that check because of information he had 
gotten that there was no Fayetteville Board of Trade. H e  did not know 
that he was liable for the payment of that check a t  the time and later 
he had offered to pay i t  but payment was refused. Witness stated that 
he had never seen J i m  Riddle before the time they were in the recorder's 
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court ;  that  he heard his testimony there regarding the alleged trans- 
action on the 21st day of August. "Mr. Riddle said in the recorder's 
court that  he had never met me, never seen me until that  day in court." 

Witness testified that  he had never authorized anybody to  give any 
checks on him. "I have never represented to 31r. Riddle or Mr. Bynurn 
or Mr. Person or anybody else that  E. G. Peopleb had a right to give 
checks on me. I never received any tobacco that was purchased a t  the 
Cumberland County TVarehouse and I hare  never received any that  mas 
purchased there. I do not know where E. G. Peoples is now. I last s a x  
him the afternoon of the 20th of August in Lumberton a t  the Lorraine 
Hotel." On the morning of the 21st witness was in Lumberton. H e  went 
to see a doctor there and left around noon for Clarksville; that  he did 
not stop in Fayetteville except to change buses a d  did not go to the 
 a arc house district a t  all. The physician he saw in Lumberton was a 
Dr.  Massey in Dr.  31cAllistcr's office; after that  he mas in bed until the 
24th when he TI-ent to Watts  Hospital in Durham. I-Ie n a s  admitted to 
Watts Hospital on the 23rd of llugust and paid his bills on the 24th day 
of ,\ugust. (T'Titne~s exhibited his hospital receipts.) Tlie night of the 
1 s t  witness spent in hi, father'. house in Clarkwille. 

Later witness found that  draft5 had been g i ~ e n  signed by Franklin 
Palicey b- E. G. People,. That  was on the 5 t h  or 26th of Auguqt; 
having been called by his local hank n i t h  regard to the check he declined 
to authorize the bank to pay it. At that  time defendant testified, he had 
around $8,000 in  the bank. H e  qtated that  E. G. Peoples had never 
bought any tobacco for him and that he had never rewived any tobacco 
purchased by him, nor had he received any proceeds of any tobacco 
bought by Peoples; that he had ncver at any time said anything to Mr. 
Perry  about Peoples buying tobacco. 

Again, a t  the coilclusion of a11 the evidence, the defendant Yancey 
renewed his demurrer to the e~-idcnce and motion for judgment as of 
nonsuit, which was denied, and the defendant excepted. 

There was a verdict of guilty and from the ensuing judgment there- 
upol?, the defendant appealed, assigning errors. 

At to rney -Genera l  M r X ~ t l l a n  a n d  _ I s s i s t nn t  d t torne! ls -Gcncral  B r u t o n ,  
R h o d e s ,  a n d  hfoody for  the S t a t e .  

James R. N a n c e  for  d e f e n d a n t ,  appe l lan t .  

SEAWELL, J. ,i careful examination of the record fails to disclose any 
evidence that  the defendant Yancey made to any of the partners, Person, 
Bynum or Riddle, the representation which is the gravamen of the indict- 
ment :  That  he had authorized his codefendant Peoples to buy tobacco 
for him, or for them jointly, and to  draw drafts  upon Yancey in payment 
therefor, or sign checks in his name. There is manifest not merely a 
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substantial variance between the allegation and the proof which, alone, 
would be fatal, but a failure of proof with respect to commission of the 
crime itself. 8. v. Ridge, 125 N. C., 655, 34 S. E., 439. 

The ratio procedendi of the prosecution suggests a departure from the 
original objective and an effort to convict the defendants of a conspiracy 
to defraud. or some unlabeled misconduct in connection with the trans- 
actions which seem to center around the activities of Peoples. The trial, 
therefore, took a wide range, the prosecution resorting freely to circum- 
stantial evidence to prove the essential fact of the misrepresentation,- 
one which, if it existed at  all, must necessarily, under the terms of the 
indictment, have been made in words,-suggestio falsi, rather than sup- 
pressio veri, if the latter, under any principle, may be applied in a crim- 
inal case under G. S., 14-100, without positive conduct of the accused 
equivalent to a naked lie. 8. v. Matfhews, 121 N. C., 604, 28 S. E., 469. 

The nearest approach to proof by this method is in the evidence of 
J. M. Riddle. After stating that Yancey was present when Peoples 
signed the check in payment for the tobacco in Yancey's name, the wit- 
ness qualified that statement by saying that "he had just come in or gone 
out" (of the office) or at  least he was "right there close in the warehouse 
or office, one," and denied saying he was "right there," meaning the office. 
This testimony falls short of that necessary to impute to Yancey a knowl- 
edge of the act of Peoples, or of conduct on his part indicating its adop- 
tion as a fraudulent device. 8. v. Baker, 199 N. C., 578, 155 S. E., 249. 

Expressions like "they7'-apparently involving Yancey in the purchase 
of the tobacco, were modified on cross-examinaticn to mean Peoples or 
"Yancey or Peoples." There does not appear to have been made to this 
witness any representation of the kind charged in the indictment, and 
neither Person or Bynum have testified that any was made to him. 

There could be no corroborating circumstances where there is nothing 
to corroborate. 

There are a number of assignments of error with regard to the admis- 
sion of evidence, some of which we find to be merii,orious ; but in view of 
the conclusion reached i t  is unnecessary to discuss them. 

The demurrer to the evidence and motion for judgment of nonsuit 
should have been allowed, and the judgment to the contrary is 

Reversed. 
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CAROLINA POWER & LIGHT CO. v. WIL1,IAJI JIURPIIT BOWhlAK, ET AL. 

(Filed 10 December, 1947.) 

1. Registration 5 1: Statutes 5 1- 

The provision of G. S., 40-19, that copy of judgment in eminent domain 
proceedings be registered in the county where the land lies, and the pro- 
vision of G. s., 1-228, that judgments in which transfer of title is  declared 
shall be registered under the same rules prescribed for deeds, held super- 
seded by the later enactment of Chap. 148, Public Laws of 1917 (G. S., 
47-27), exempting decrees of courts of competent jurisdiction in condemna- 
tion proceedings from the requirement as  to registration. 

2. Same- 
The proviso of Chap. 148, Public Laws of 1917, exempting decrees of 

condemnation from the requirement of registration held not repealed by 
the amendments of Chap. 107, Public Laws of 1919, and Chap. 750, Session 
Laws of 1943, and an easement created by judgment in condemnation pro- 
ceedings is good as  against creditors and purchasers for rxlue from the 
owner of the servient tenement notwithstm~ding the absence of registration. 
G. S., 47-27; G.  S., 47-18. 

3. Easements 3 +Whether structures erected by defendants constituted 
interference with plaintiff's easement fo r  transmission line held fo r  jury. 

Plaintiff is the owner of an easement, acquired hy condemnation, 50 feet 
wide, for the purpose of erecting and maintaining electric power lines, 
with right of access for maintenance and inspection. The fee remained in 
the owner of the servient tenement for all  purposes not inconsistent with 
the easement. Defendants are the purchasers for value of the fee. Plain- 
tiff offered evidence that defendants had erected large permanent struc- 
tures on the land, the top of one of such structures being within seven or 
eight feet of plaintiff's hearily charged transmission lines, creating a 
special hazard. Held: Plaintiff's evidence should have been submitted to 
the jury on the issue of whether the structures constitute an obstruction 
and interference to the exercise of plaintiff's easement. 

SCHESCK, J., took no part in the consideration or dtv5sion of this case. 
STACY, C. J., dissenting. 
SEAWELL, J., concurs in dissent. 

APPEAL by   la in tiff f rom Bone, J., a t  J u n e  Term, 1947, of ROBESON. 
Reversed. 

Plaintiff instituted this action t o  enjoin defendants f r o m  maintaining 
obstructions i n  the f o r m  of substantial buildings on its r ight  of way  
which it had  acquired and  used f o r  the  construction and  maintenance of 
its electric power lines. 

Plaintiff alleged t h a t  i n  1912 the  Yadkin  River  Power Co. acquired 

by  judgment i n  condemnation proceedings under the statutes right of 
way  50 feet i n  width over lands of Rebecca Toon and  Archie Ward ,  now 
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claimed by defendants, for the purpose of erecting and maintaining 
electric power lines, and that  in 1926 by consoli~lation and merger all 
the rights and title of the Tadliin River Power Co. passed to the plain- 
tiff. I t  mas further alleged that upon and along ihis right of way were 
constructed and maintained by the plaintiff and its predecessor steel 
towers carrying wires charged with 110,000 volts of electricity by which 
power was and is transmitted for use over a large portion of the State, 
and that  this use of thc right of way has been caontinuous since 1912. 
Plaintiff alleged that  in 1946 defendants erected or this right of way and 
underneath plaintiff's power mires in or near the City of Lumberton, a 
large building 35 x 95 feet and 25 feet high for use as a theater, the top 
of the building being within 7 or 8 feet of plaintiff's heavily charged 
transmission wires. I t  is also alleged that  n dwelling housc has been 
erected on plaintiff's right of way. These build ngs are alleged to be 
obstructions and an interference inconsistent  wit,^  lai in tiff's easement. 
and to constitute a hazard both to those who use the buildings and to 
plaintiff's wires. 

Defendants denied the buildings described intelfered with any rights 
plaintiff may hare  in the premises or any covered by the judgment in 
the condemnation proceedings, or that they create any unusual hazard. 
Defendants further allege that  they acquired fee simple title to the loczis 
by nzesne conveyances from Rebecca Toon and Archie Ward,  and that  the 
deed to the defendants, who were purchasers for value, was duly regis- 
tered in 1946, and that  the judgment in the condemnation proceedings 
under which plaintiff claims has never been registered in the office of 
Register of Deeds of Robeson County. Defendants allege title to the 
land covered by the building by adverse possession under color, freed from 
anv dominant easement in favor of thenlaintiff .  

Plaintiff  offered in evidence the judgment roll in the condemnation 
proceeding on file in the clerk's office and the final judgment therein 
recorded on the judgment docket, together xvith evidence of the erection, 
maintenance and continued use of towrrs and poTver lines along and upon 
the right of way so condenlned since 1912. Evidence was also offered as 
to the size, height and uqe of defendants' buildings referred to, as they 
affected the inspection, maintenance and repair of plaintiff'? lines and 
the creation of unusual hazards from proximity to the poner lines. and 
as tending to show an interference with the exercise of the rights acquired 
by the condemnation proceedings. 

i l t  the conclusion of plaintiff's evidtmce, defendants' motion for judg- 
ment of nonsuit mas allowed, and from judgment dismissing the action, 
plaintiff appealed. 

V a r s e r ,  M c I n f y r e  42 H e n r y  a n d  A. Y .  Arlcdge for p l a i n t i f ,  appel lant .  
A f c K i n n o n  & Seawel l  and  M c L e a n  & S t a c y  for defendants ,  rcppellces. 
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DEVIN, J. TWO questions are raised by the appeal: 
(1) Has the plaintiff an easement in  the land now owned by defend- 

ants which the law will recognize and protect against invasion by the 
servient tenant ? 

( 2 )  I f  so, does the erection and use of the buildings as described con- 
stitute an interference inconsistent with the rights acquired by 
by condemnation ? 

1. I t  is not controverted that the condemnation proceedings under 
which the easement claimed was obtained were in all respects regular, 
and that whatever rights under that proceeding  lai in tiff's predecessor 
acquired have passed to the plaintiff. The question raised relates pri- 
marily to the admitted fact that the judgment in the condemnation pro- 
ceeding, though of record in the clerk's office, was not and has not been 
registered in the o&e of the Register of Deeds of the county. I t  is also 
pot denied that the defendants are purchasers for value, claiming by 
mesne conveyances from the original owners over whose land the right of 
way for the power lines was condemned, and that the present defendants' 
deed for the land covered by the obstructions complained of was duly 
registered in 1946. This requires consideration of the applicable record- 
ing statutes. 

The North Carolina recording statute, the Connor Act, declares among 
other things, that no conveyance of land shall be valid to pass any prop- 
erty as against creditors or purchasers for a valuable consideration but 
from the registration thereof in the county where the land lies, G. S., 
47-18. 

By Chapter 148, Public Laws 1917, it was provided : ('that all persons, 
firms, or corporations now owning or hereafter acquiring any deed or 
agreement for rights of way and easements of any character whatsoever 
shall within ninety days after the ratification of this act record such 
deeds and agreements in the office of the register of deeds of the county 
where the land affected is situated. . . . Provided, however, that nothing 
in this act shall require the registration of the following classes of instru- 
ments or conveyances. . . . 3. I t  shall not apply to  decrees of a compe- 
tent court awarding condemnation or confirming reports of commission- 
ers, when such decrees are on record in such courts." The violation of the 
act was made a misdemeanor. No  deed for any of the land subject to 
plaintiff's easement was executed by the original servient owners, or 
registered, prior to the effective date of the Act of 1917. 

By Chapter 107, Public Laws 1919, the Act of 1917 was amended by 
adding further provisions as to registration of "easements granted by 
said deeds and agreements" to be inserted in lines before and unaffecting 
the proviso exempting decrees of condemnation. These Acts were codi- 
fied as sec. 3316 in  the Consolidated Statutes of 1919, in which appears 
the exemption quoted from the Act of 1917. 
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Chap. 750, Session Laws 1943, amended C. S., 3316, "relating to the 
registration of deeds and agreements for rights of way and easements," 
by striking out the provisions making violation a misdemeanor, and 
inserting in  lieu thereof the following: "The failure of electric com- 
panies or power companies operating exclusively wj thin this state or elec- 
tric membership corporations, organized pursuant to Chap. 291, Public 
Laws of 1935, to record any deeds or agreements for rights of way 
acquired subsequent to 1935, shall not constitute any violation of any 
criminal law of the State of North Carolina. N I ~  deed, agreement for 
right of way, or easement of any character shall be valid as against any 
creditor or purchaser for a valuable consideration but from the registra- 
tion thereof within the county where the land affected thereby lies." 
These statutes and amendments aze brought forward in the General 
Statutes of 1943 as section 47-27, under the heading "Deeds of Ease- 
ments," and in this section is incorporated the exemption from the re- 
quirement of registration, as declared in the Act of 1917. 

Chapter 291, Public Laws 1935, now codified as IG. S., 117-6 to 117-27, 
contains provisions for the organization of electric membership corpora- 
tions under the North Carolina Rural Electrification Authority. 

Under the statutes relating to eminent domain and the proceedings to 
acquire rights under the power thereby conferred, there is a provision 
that copy of the judgment shall be registered in the county where the 
land lies, G. S., 40-19 ; and in G. S., 1-228, it is provided that judgments 
in which the transfer of title is declared shall be registered under same 
rules prescribed for deeds. However, the subsequent Act of 1917 exempt- 
ing decrees of courts of competent jurisdiction in condemnation proceed- 
ings from the requirement as to registration wo~dd seem to supersede 
these provisions with respect to this particular mode of acquiring title 
specified in  the later acts. 

After consideration of the statutes relating to registration as applicau~e 
t.o the facts of this case, we conclude that the aml3ndment contained in 
the Act of 1943, which now appears as the last c'lause.in G. S., 47-27, 
does not have the effect of repealing the provisions in the Act of 1917, 
brought forward in G. S., 47-27, declaring decrees in condemnation pro- 
ceedings exempt from the requirement as to regititration of deeds and 
agreements for easements and rights of way. The :reason for the distinc- 
tion is clear when it is remembered that proceedings for the condemnation 
of land are matters of public record in  the office of the Clerk of the 
Superior Court, and that the judgment is there recorded and cross- 
indexed. See also Whitehurst v. Abbott, 225 N. C., 1, 33 S. E. (2d),  129. 
We think the plaintiff's easement and right of way described in the judg- 
ment in the condemnation proceeding for the purposes and to the extent 
therein set out, and for which the corisideration fixed by law has been 
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paid, has not been lost or defeated by failure to record the judgment in 
the Register's office. 

2. The judgment in the condemnation proceeding decreed to the orig- 
inal petitioner and its successors and assigns an easement and right of 
way across lands of respondents for the purpose of building and forever 
maintaining, inspecting and repairing its electric and telephone lines, 
with right of access for this purpose and to keep the right of way clear 
of trees and objects which might fall across its lines, but without inter- 
fering with defendants' rights except for the aforesaid purposes. This 
judgment also decreed that the defendants should have full power and 
right to use the lands over which right of way is condemned for any and 
all purposes not inconsistent with the easement of petitioner. To this 
judgment, on transfer to the Superior Court, the judge of that court 
added that defendants and their heirs and assigns should have right to 
use a portion of the land condemned for agricultural purposes when not 
necessary for the use of petitioner. I s  there evidence of use by defendants 
of land subject to plaintiff's right of way inconsistent with plaintiff's 
easement? From an examination of the record it would seem that the 
evidence offered, when considered in the light most favorable for the 
plaintiff, tends to show that the defendants' use of the land in the erection 
and maintenance of the buildings complained of would constitute an  
obstruction and an interference with plaintiff's rights inconsistent with 
the easement acquired, and that the issues of fact raised by the pleadings 
and evidence should have been submitted to the jury. 

The question which defendants sought to raise by their allegation of 
unencumbered title to the land by adverse possession under color is not 
presently presented on this record. Nor is it necessary to consider plain- 
tiff's contentions as to res judicata and prescription. 

W. W. Snow, lessee of the theater building, was at  the instance of 
plaintiff made a party defendant and has answered. His rights as to the 
building, as well as those of the other parties to this action, must await 
final determination. 

The judgment of nonsuit is set aside and the cause remanded to the 
Superior Court of Robeson County for trial. 

Reversed. 

SCHENCK, J., took no part in the consideration or decision of this case. 

STACY, C. J., dissenting: I s  the plaintiff's unregistered easement good 
as against the defendant purchaser for a valuable consideration? The 
trial court answered in the negative, and I agree with him. 

I t  is provided by G. S., 1-228, that every judgment in which the trans- 
fer of title is declared, "shall be regarded as a deed of conveyance;'? 
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And in G. S., 40-19, it is further provided that judgments in condemna- 
tion proceedings "shall be registered in the county where the land is 
situated." Of course, the Connor Act, G. S., 47-18, also requires the 
registration of deeds of conveyance in the county .where the land lies. 

This was the law in  1912 when plaintiff's predecessor in title acquired 
the subject easement by judgment of record in the Superior Court of 
Robeson County. 

I n  1917, i t  was provided by Act of Assembly, Chap. 148, Public Laws 
-amended by Chap. 107, Public Laws 1919-that all persons, firms or 
corporations "now owning or hereafter acquiring?' rights of way and 
easements of any character shall register the same "in the office of the 
register of deeds in the county where the land affected is situated"; 
exempting from its provisions, however, inter aliz, court decrees in con- 
demnation proceedings, "when such decrees are on record in such courts." 
Willful violation of this act was made a misdemeanoi.. These acts were 
codified and brought forward in  the Consolidated Statutes of 1919. C. S., 
3316. 

Then, in 1943, by Act of Assembly, Chap. 750, the penal provisions of 
this law were stricken out and the following inserted in lieu thereof: 

"No deed, agreement for right of way, or easement of any character 
shall be valid as against any creditor or purchase]: for a valuable consid- 
eration but from the registration thereof within the county where the 
land affected thereby lies." 

It will be noted that this is the language of the Connor Act. 
The defendant, who is a purchaser for a valuable consideration, 

acquired title to the property by deed dated 17 December, 1945, duly 
registered 29 January, 1946. This was after the Act of 1943. The 
judgment of condemnation, under which plaintiff claims, has never been 
registered in the office of the register of deeds of IRobeson County. 

I f  the requirements of registration, which existed when plaintiff's 
predecessor in title acquired the subject easement in 1912, were super- 
seded by the provisions of the Act of 1917, as declared in the Court's 
opinion, then by the same token, i t  wouId seem ,that the exemptions in 
respect of registration set out in  the Act of 1917, were superseded or at  
least modified by the amendment of 1943. Otherwise the paragraph 
above quoted has no meaning. Which takes precedence, the prior, or the 
subsequent, Act of Assembly? 

Perhaps i t  is thought the doctrine of supersession has no application 
to an act which amends a subsisting statute and leaves the exemptions 
therein still standing. However this may be, the purpose of the 1943 
amendment was to preserve the exemptions as between the original 
parties and to provide that thereafter easements created by court decree 
or otherwise should be valid as against creditors and purchasers for a 
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valuable consideration only from the registration thereof. Under this 
interpretatio~i, which gives effect to each and every part  of the statute, 
"no notice, however full and formal, will take the place of registration." 
Turner u. Glenn, 220 K. C., 620, 18 S. E. (2d) ,  197, and cases cited. 

I t  is a cardinal principle, in the interpretation of statutes, that  the 
intention of the law-making body is to be gathered from the entire enact- 
nient; efiect is to be given to each and every clause and provision; and 
conflicts are to be avoided by reconciliation, if and when this appropri- 
ately can be done within the limits of judicial construction. Board of 
Agriculture v. Drainage District, 177 S. C., 222, 98 S. E., 597. 

I t  seems to be intimated, though not quite said, in the majority opinion 
that  the statute applies only to conventional easements. I f  this be in- 
tended, what becomes of the twice-repeated expression "or easement of 
any character"? And why exempt easements by court decree from the 
operation of a statute which has no application to such easements? The 
suggestion answers itself. 

Finally, the judgment of the majority deletes the last paragraph of 
G. S., 47-27, from the statute, or renders i t  nugatory, and leaves the law 
in respect of registration of agreements for rights of way and easements 
of any character precisely as i t  was before this paragraph was added in 
1943. 

The fate of this last paragraph recalls Justice Brown's quotation in 
Korneguy v. Goldsboro, 180 K. C., 441, 105 S. E., 187, of the epitaph on 
the tombstone of a little child, which seems equally appropriate here: 

"If I am so soon done for, 
Wha t  was I begun for?" 

My vote is t o  sustain the tr ial  court's interpretation of the statute. 

SEAWELL, J., concurs in dissent. 

ELIZABETH DRUMWRIGHT 1,. NORTH CAROLINA THEATRES, INC. 

(Filed 10 December, 1947.) 

1. Xegligence 8 4 P  (2)- 
While the proprietor of a moving picture theatre is not an insurer of 

the safety of patrons, he is under duty to exercise ordinary care to keep 
the premises in a reasonably safe condition and to give warning of hidden 
perils o r  unsafe conditions in so far  as  they can be ascertained by reason- 
able inspection and supervision. 
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The need for sufficient lights to enable patrons to find o r  leave their 
seats during the exhibition of a picture, and the need for sufficient dark- 
ness to exhibit the picture without eyestrain on those observing it, are 
factors to be considered in determining the correlative obligations and 
rights of the theatre proprietor on the one hand and its patrons on the 
other. 

Plaintiff's evidence tended to show that she was a patron of a moving 
picture theatre and was directed by an usher to the balcony of the theatre 
which was in semi-darkness, that she was unfamiliar with that part of 
the theatre, that there were no floor lights or seat lights burning in the 
aisle or on the steps as plaintiff was accustomed to see in darkened thea- 
tres, that no usher was on duty in the balcony, that the steps in the aisle 
were alternately long and short, and that plaintiff overstepped one of the 
short steps and fell to her injury. Held:  Defendant's motion to nonsuit 
should have been overruled. 

4. Negligence g 11- 
Unless, obviously dangerous, the conduct of plaintiff which otherwise 

might be pronounced contributory negligence as a matter of law, would 
be deprived of its character as such if done at thle direction of the defend- 
ant or its agent. 

SCHENCK, J., took no part in the consideration or decision of this case. 
WINBOBNE, J., dissents. 
BARNHILL, J., dissenting. 

APPEAL by plaintiff from Harris, J'., at  February Civil Term, 1947, oi 
WAKE. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the wrongful act, neglect or default of the defendant. 

On the afternoon of 24 April, 1946, the plaintiff, a student at  Meredith 
College, in company with two fellow students, attended the matinee screen 
show at the Ambassador Theatre in Raleigh. Th:is theatre is owned and 
operated by the defendant. 

After purchasing their tickets and upon entering the theatre, they were 
informed by an usher that no seats were available on the first floor and 
were directed by him to go to the balcony for set~ts. The plaintiff had 
never been in this part of the theatre before. 

When the plaintiff and her companions reached the landing or plat- 
form back of the seats in  the balcony, they stood for a moment to accus- 
tom their eyes to the darkened condition of the room. The picture was 
then being shown. There were no floor lights or seat lights ip  the aisle 
or on the steps, and no usher was on duty in the balcony. They saw 
three vacant seats about midway or 6ve or six r'ows down from where 
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they were standing, and proceeded in single file along the aisle to take 
them. The plaintiff was last, her two companions going ahead of her. 
The steps going down from the platform were uneven in width-the 
succession being a narrow step then a wider step (which is the landing 
for that particular row of seats) followed by another narrow step and 
then a wider step, and so on. 

Although the plaintiff was holding to the ends of the seats as she pro- 
ceeded down the aisle, she slipped or stumbled and fell and was injured. 
Plaintiff says: "I thought I was on one of the big steps and started to 
turn and there was another small step and I slipped and fell. . . . There 
were no lights at all as I saw on the steps, nothing to give you any idea 
where you were going; no light to show the steps at all. . . . I was look- 
ing down where I was going at the time I fell. . . . I had overstepped 
that small step is what caused me to fall. . . . I knew the darkened 
condition of the theatre was for the purpose of carrying on the show. 
But all the movies I have been to had lights on the steps.'' 

Due to the swollen condition of plaintiff's foot, she consulted a physi- 
cian on the following day, and the X-ray showed a crack or incomplete 
fracture in the heel bone. The physician said that in his opinion no 
permanent disability would result from the injury although it might pain 
her for sometime. 

From judgment of nonsuit entered at  the close of plaintiff's evidence, 
she appeals, assigning error. 

Thomas W .  R u f i n  for plainti f ,  appellant. 
Ehringhaus & Ehringhaus for defendant, appellee. 

STACY, C. J. The question for decision is whether the evidence suffices 
to carry the case to the jury in the face of a demurrer. The trial court 
answered in the negative. We are inclined to a different view. 

The proprietor or operator of a theatre who invites or induces patrons 
to enter therein is in duty bound. to exercise ordinary care to keep the 
premises in a reasonably safe condition and "to give warning of hidden 
perils or unsafe conditions in so far as can be ascertained by reasonable 
inspection and supervision." Ross v. Drug Store, 225 N.  C., 226, 34 
S. E. (2d), 64; W a t k i m  v. Taylor Purnkhing Co., 224 N. C., 674, 31 
S. E. (2d), 917; Benton. v. Building Co., 223 N.  C., 809, 28 S. E. (2d), 
491; Mulford v. Hotel Co., 213 N .  C., 603, 197 S. E., 169; Bowden v. 
Kress, 198 N. C., 559, 152 S. E., 625; 52 Am. Jur., 295. True, the pro- 
prietdr or operator is not an insurer of the safety of such patrons, or 
invitees, while on the premises. Leavister V .  Piano CO., 185 N. C., 152, 
116 S. E., 405; Bohannon v. Stores Co., 197 N.  C., 755, 150 S. E., 356. 
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I n  the instant case, however, we are dealing only with alleged tortioue 
conduct and not with suretyship or insurance. 

Many fine distinctions are to  be found in the cases respecting the rela- 
tive rights and duties of managers and patrons of motion-picture theatree, 
but in the end it all comes to a question of due care or commensurate care 
under the circumstances. The need for sufficient light to enable patrons 
to find or to leave their seats during the exhibition of a picture, and the 
need for sufficient darkness to exhibit it without eyestrain to those obsery- 
ing it, are factors to be considered in determining the correlative obliga- 
tions and rights of the parties. Obviously what would be due care in a 
lighted room might not be commensurate care in a darkened theatre. - - 

Here, the conjunction of the following facts wmould seem to call for the 
intervention of a jury: The plaintiff and her companions were directed 
by an usher on the first floor to go to the balcony for seats. They were 
unfamiliar with that part of the theatre. The -picture was then being 
exhibited, and the balcony was in semidarkness. The steps in the aisle 
leading from the rear platform to the front of the balcony were uneven 
in width. There were no floor lights or seat lights in the aisle or on the 

u - 
steps. At least none were lighted. Plaintiff was accustomed to seeing 
such lights in darkened theatres. No usher was on duty in the balcony. 
Under these circumstances, the plaintiff overstepped one of the small 
steps in the aisle, stumbled and fell and was iniured. 

I n  a case arising out of a closely similar fact situation, the Appellate 
Division of the Supreme Court of New York reversed a judgment for the 
defendant and ordered the case submitted to a jury, the court holding that 
the plaintiff was not contributorily negligent as a matter of law ill the 
light of the usher's direction that she proceed to the balcony for a seat, 
Rabinowitz v. Evergreen Amusemcnt Corp., 244 N .  Y .  S., 43. See 
Schwartz v. International Vaudeville Co., 269 IN. Y. S., 642; Kote 98 
A. L. R., 578; 52 Am. Jur., 300. We are constrained to follow a like 
course in the case at  bar. 52 Am. Jur., 296 ; Anno. 143 A. L. R., 71. 

Unless obviously dangerous, the conduct of a plaintiff which otherwise 
might be pronounced contributory negligence as EL matter of law would be 
deprived of its character as such, if done at  the direction of the defend- 
ant or its agent. Johnson v. R. R., 130 N .  C., 488, 41 S. E., 794; Lam- 
beth v. R. R., 66 N.  C., 494. Here, the plaintiff and her companions were 
directed by defendant's agent to go to the balcony for seats. I n  following 
this direction, plaintiff was injured. The case is one for the jury. 

Reversed. 

SCHENCK, J., took no part in the consideration or decision of this case. 

WINBORNE, J., dissents. 
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BARNRILL, J., dissenting: The Court is here writing new law for this 
jurisdiction. I n  so doing the conclusion reached is, in my opinion, in 
direct' conflict with former decisions of this Court in which i t  has been 
held repeatedly that where a plaintiff voluntarily proceeds under condi- 
tions of darkness which make it impossible to see where he is going he 
must suffer the consequences of his own negligence in so doing. I am, 
therefore, compelled to set forth to some extent the reasons I cannot 
concur in the majority opinion. 

The facts plaintiff's testimony tends to prove are these: The plaintiff 
entered the theater of defendant as a paying guest or invitee. The usher 
in the orchestra told her there were no seats downstairs; to go to the 
balcony. She and her two companions went to the balcony and while 
standing on the landing platform selected the seats they wished to occupy 
five rows down. They then proceeded down the aisle to the seats so 
selected. The two companions reached their seats in safety and plaintiff 
reached the fourth tier or row of seats where she stumbled or slipped and 
fell. What caused her to fall she does not know. Whether she stumbled 
over something a patron had left in the aisle she cannot say. Evidently, 
she says, her foot slipped off the edge of the step and that was what 
caused her fall. The balcony was constructed in the customary manner. 
Thp seats were tiered in stairway fashion. The risers between each tier 
on which the seats were located were of the same height and the seat 
platforms were of the same width. The picture was being shown at that 
time, and the theater was in semidarkness as a necessary part of the 
showing, and there was no illumination from seat or aisle lights. Ample 
.light was furnished between each showing of the picture for departing 
patrons to leave and incoming patrons to enter and find seats in  safety. 

When plaintiff reached the balcony she found no usher. She knew the 
aisle was dark and she could not see the steps, but had to feel her way 
down to the selected seats. But she was too impatient to await assistance 
or lights. Instead she proceeded on down the aisle, fully aware of the 
darkened condition of the theater. 

Wherein lies the negligence of the defendant? What wrongful or 
negligent act did i t  commit which has any causal connection with plain- 
tiff's injuries? What fact or circumstance tends to exculpate plaintiff in 
regard to her conduct in  proceeding down the aisle, knowing she could not 
see where she was going or what danger lay ahead? 

She, as she is required to do, has picked out those acts of defendant 
which she contends constitute want of due care. She alleges that defend- 
ant was negligent in that it (1) failed to "safely and properly light" the 
landing platform and "the steps descending to the seating arrangement in 
the balcony of said Theater at least to the extent that a paid patron and 
invitee . . . descending steps a t  the express invitation of the defendant 
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could at  least see and not have to stumble along in the dark," and (2)  
failed "to provide an usher with a dimmed flashlight to guide the plaintiff 
and her companions . . . and seat her and her companions safely, all of 
which is customary with all theater operators having due regard for the 
safety of their patronv." 

There is no allegation of any unusual, defectivle, or negligent construc- 
tion of the aisle steps or that the balcony was not constructed in the 
customary manner. She does not allege that theaters of the type here 
involved customarily provide lights on the aisle steps during the showing 
of a picture. The nearest approach to proof thereof is the statement of 
the plaintiff: "All the movies I have been to h,sd lights on the steps." 
When, where, or how many theaters she has attended is not disclosed. 
While she does allege that i t  is usual and customary to furnish ushers 
with dimmed flashlights to guide patrons seeking seats in the balcony 
section of the theater she does not offer any evidence to support the 
allegation. 

while there are allegations of failure to light properly the approaches 
to the balcony, such allegations are immaterial here for the reason that 
she reached the balcony in safety. The condition of the light in the, 
approaches through which she had passed in no wise contributed to her 
injuries. Hence Mulford v. Hotel Co., 213 N. C., 603, and like cases 
hive no application here. 

So then she must necessarily rely upon her allegation of insufficient 
light and failure to furnish an usher as the basic: of her contention that 
defendant breached a duty i t  owed her as a paying patron of the theater. 

What a man of ordinary prudence, in operating a business or trade, 
would do under given circumstances is ordinarily .to be found in the usage 
or custom of that particular business. Neither court nor jury is per- 
mitted to set a standard of prudence from case to case as occasion arises. 
The standard is set by what men engaged in  the same business or trade 
actually do under similar circumstances. Here there is a total lack of 
proof that, in operating a theater, seat or aisle lights and ushers are 
customarily furnished for the guidance of balcony customers. 

But to meet this situation the majority suggest that the "direction" 
to  go to  the balcony committed defendant to light the way not only to 
the balcony but also down the steps to her seat. I n  support of this 
position, Johnson v.  R. R., 130 N. C., 488, and kindred cases are cited. 
But those cases are not in point here. A passenger buys a ticket to a 
definite destination. I t  is the duty of the transpo~tation company to stop 
a t  that so that he may alight in safety. When instead of stopping, 
the train merely slows down and the agent of the company directs the 
passenger to alight while the train is in motion, there is a definite and 
positive breach of duty and lack of due care. Even then when the jump- 
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ing or alighting is obviously dangerous, the passenger is guilty of con- 
tributory negligence. See the Johnson and similar cases. Here the 
"direction" amounted to nothing more than information. The usher in 
effect said: "There are presently no available seats downstairs. I f  you 
go to the balcony you will find seats there." This was no direction to 
seek to descend the steps unassisted and find a seat in the dark. I t  was 
entirely optional with plaintiff whether she should go to the balcony or 
wait downstairs. Certainly it was optional with her whether she should 
await the lights or undertake to find her way down in the dark. 

Then finally the majority rely on Rabinowitz v. Evergreen Amusement 
Corp., 244 N .  Y .  S., 43, where a judgment of nonsuit was reversed, as 
presenting ('a closely-similar fact situation." With this conclusion I 
cannot agree. There the step which caused the plaintiff in that case to 
fall was deeper than the others. The court held that in view of that fact 
the jury might find the failure to furnish a light to disclose this unusual 
situation was some evidence of negligence. This is sound, for it is well 
known that even in open daylight an irregular step of that type is likely 
to cause a person to lose his balance. But, in my opinion, with all defer- 
ence to the majority, no such fact situation is disclosed here. See 
Schwartz v. International Vaudeville Co., 269 N .  Y .  S., 642, where the 
Rabinowitz case is analyzed and distinguished. See also Decker v. 
Brooklyn Strand Theatre Corp., 225 N .  Y. S., 813, affirmed on appeal, 
249 N. Y., 580. 

The combination of facts detailed and relied on in the majority opinion 
is not, in my opinion, sufficient. The direction to go to the balcony was 
an invitation to use the passageway to the balcony. Had the plaintiff 
been injured while traversing this passageway and it appeared there was 
insufficient light therein, the situation would be different. But she 
reached the balcony in safety. The balcony was in semidarkness-a 
condition essential to a successful showing of the picture, a fact of which 
plaintiff was aware. There were no seat or aisle lights, a fact which 
plaintiff observed-and there is no sufficient evidence that such are cus- 
tomarily used in the balcony during a showing of the picture. Falk v. 
Stanley Fabian Corp., 178 A., 740 ; Rosston v. Sullivan, 179 N. E., 173 ; 
Anno. 143 A. L. R., 68. The difference between the width of the treads 
or seat platforms and the step-downs is a necessary part of the construc- 
tion of a balcony and there is no allegation of any defect or irregularity 
therein. While the plaintiff saw no usher in the balcony, there is no 
evidence tending to show that it was the duty of defendant to furnish 
ushers there. Grand-Morgan Theatre Co. v. Renrney, 40 F. (2d), 235; 
Osborne v. Loew's Houston Co., 120 S. W. (2d), 947; Anno. 143 A. L. 
R., 71. So then, no one of the facts relied on, in and of itself, indicates 
or warrants an inference of negligence. Can we say that these facts, in 
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themselves innocent, in combination tend to prove negligence ? I cannot so 
agree. McKelvy v. Capitol Amusement Co., 159 So., 143; Loew's N m h -  
ville & K Corp. v. Dumett, 79 S. W.  (2d), 598. 

The plaintiff could see the seats she and her companions wished to 
occupy. Her companions found their seats in safety. She could have 
done likewise if she had not for some unknown cause slipped and fallen. 
She knew that in due time lights would be turned on, and yet, being 
unwilling to wait, she voluntarily elected to descend steps with which she 
was not acquainted when she could not see where she was going. 

"Assuming that the plaintiff's way down the steps was dark, she was 
guilty of contributory negligence as a matter of law in proceeding down 
the steps, if i t  was so dark that she could not do so with safety." Schwartz 
v. International Vaudeville Co., supra; Hudson 21. K a m m  City  Baseball 
Corp., 164 S. W. (2d), 318,142 A. L. R., 858; Columbia Amusement Co. 
v. Rye,  155 S. W.  (2d), 727; Anno. 143 A. L. R., 77. 

She walked into a curtain of darkness, knowing that the floor was not 
level and that she would encounter step-downs she could not see. In  so 
doing she was guilty of contributory negligence as a matter of law. 
Dunnevant v. R .  R., 167 N.  C., 232, and cases cixed. Groome v. States- 
ville, 207 N .  C., 538; Beaver v. China Grove, 2132 N. C., 234; Walker 
v. Wilson, 222 N .  C., 66; Sibbitt v. Transit Co., 220 N. C., 702; McKin- 
non v. Motor fines, ante, 132; Hardman v. Stanley Co. of Amer., 189 
A., 886; Anno. 143 A. L. R., 77; Joh.luon v. Mathews-Moran Amusement 
Co., 106 P. (2d), 703. 

On this record the plaintiff has, in  my opinion, failed to offer evidence 
sufficient to be submitted to a jury. I can find no cause therein for dis- 
turbing the judgment of the court below. I therefore vote to a 5 m .  

STATE OF NORTH CAROLINA, ON RELAnONSHIP OF THE EMPLOYMENT 
SECURIV OOMMISSION OF NORTH CARCILINA, v. NEWS PUB- 
LISHING COMPANY, NEWS PRINTING HOUSE, INC., CHARLOTTE, 
NORTH CAROLINA. 

(Filed 10 December, 1947.) 

Master and Servant Q 89- 
An employer under the Employment Security Act was engaged in the 

business of printing and publishing asnewspaper and also the business of 
operating a job printing business as separate hsinesses with separate 
books. Thereafter an independent corporation was organized which took 
over all the assets of the job printing business rind retained all the em- 
ployees of that department.. Herd: The new corporation is not entitled to a 
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E~~PI.OYIIER-T SECCRITT COM. 1.. PI~BI.ISIIISG Co. 

pro rcltn transfer to it  of the reserve fund. G .  8.. 96-9 (F)  ( C  I ( 4 )  ; G. s., 
9ss ( f i  ( 2 ) .  

Sc~mscr i .  J., took no part ill the considerntion or decision of t h i s  case. 
ISARSHIIJ.. J., d i ~ s f ~ ~ i t i i ~ g .  

,\PPE:AL by  plaintiff frorn Grnd?y, Ern tv -q~~zcy  J l ~ d q c ,  a t  September - 
Term,  1047, of I ~ A I ~ E .  

T h i s  iq an action to require t h e  plaintiff to  t ransfer  a par t  of the  
reserve account frorn one employer to  another where the transferee 
acquire, only a ])art of the business of the  t ransferr ing employer. 

T h e  facts a re  not i n  dispute and  m a y  be summarized as  fol lo~v?:  
1. F r o m  10031 to 1 S e ~ ~ t e i n b e r ,  1946, the  News Publishing Company 

waq a corporation operat ing two separate  antl distinct departments : ( a )  
O n r  n h i c h  printrd and published 2'hc C'hnrlolte SPIPY, ( b )  the other a 
job pr int ing business. 
2. The  departllicnts n r r c  c o n d ~ ~ c t r d  as  separate  biisine~ses, each having 

it. olvn hooks of account<, pay roll records, perconnel, accolints. hillheads, 
bank checks, Icttcrhcads, ant1 telephone listings. 

3. S o n e  of the  e m p l o p e ~  in either of the  departments  were inter- 
changed f rom onr department  to  the other. 

4. On 1 September, 1916, a newly formed corporation, the S e w s  P r i n t -  
ing  House, Inc..  acquired all the  assetr of the  News Publishing Company 
theretofore used i n  i ts  job pr int ing department, and retained al l  the  em- 
ployeeq i n  the  department  as  employees of t h e  new corporation. 

5 .  T h e  K e n s  Publishing Company was, on 1 September, 1046, and 
prior  thereto had  h e m .  a n  employer subject to  the KJnemployment Corn- 
pcmation .\ct (now Rmploymcnt Securi ty  L a w )  and  had  paid all  t a x  
contrihntions diic npon the n-agv  of its cmployeee i n  both the  p u h l i ~ h i n g  
antl job pr int ing dcpar tmmts .  

6. The  asscts of the  job pr int ing department of the  News Publishing 
Cnrnl)any a h i c h  n e w  tranqfcrred to  the S r m s  P r i n t i n g  House, Ine., 
1 September. 1946. an?onntcd to approximately 20% of the total acsetc 
of the  S r w  Publishing Company. T h e  total taxable wages paid to 
employees in  the job priiit ing department  pr ior  to 1 September, 1946, 
amounted to approsimately 16"; of the total wages paid hy  the News 
Puhl i fh ing  Company to all i ts employees. 

7. The  net reserve fund  of the News Publishing Company a s  of 31 
July, 1946, v a s  $40,018.77. T h e  defendants desire t o  have approxi- 
mately 1 6 y  of this  r e v r v e  fund,  to  wit, $6,330.27, transferred tn the 
Xen q P r i n t i n g  House, Inc .  

Thc Employment  Security Commicsion of N o r t h  Carolina held it  was 
n-ithout s ta tutory authori ty  to  t ransfer  a p a r t  of a reserve fund and 
entered a n  order denying t h ~  request. ITpon appeal to  the  Superior  
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Court, the court reversed the ruling of the Commission and remanded the 
cause, directing the Commission to enter an  order and determination in 
acco~dance with the judgment entered in the Superior Court. 

The plaintiff appeals, assigning error. 

W .  D. Holoman, Chas. U. Harris, R. B. Overton, and R. B. Billings 
for plaintiff, appellant. 

Wm. G. Lassiter for defendant, appellee. 

DENNY, J. The employment experience of the News Publishing Com- 
pany has been such that the corporation now enjoys a reduced rate of 
contributions under the provisions of the Employment Security Law. 
And according to the findings of the Commission, should the judgment 
of the Superior Court be upheld the News Printing House, Inc., will also 
be entitled to a similar rate. However, if the statute authorizes the 
transfer of reserve accounts only in those cases where the entire reserve 
account is to be transferred, the News Printing EIouse, Inc., will not be 
entitled to the reduced rate of contributions based on the merit rating 
of the News Publishing Company. Consequently, the News Printing 
House, Inc., is interested in securing this reduced rate as well as the 
transfer of a pro rata part of the reserve fund of the News Publishing - 
Company. 

The statute, G. S., 96-9 (F) (c) (4), which provides for the transfer of 
reserve accounts, reads as follows : ('Any individual, group of individuals, 
or employing unit, who or which acquires the organization, trade, or 
business of an employer, as provided in section 96-8, subsection (f ) ,  
paragraph 2, for whom a reserve account has been established and main- 
tained as provided in this chapter, shall immediately notify the commis- 
sion thereof, and may upon the mutual consent of the parties concerned, 
and approval of the commission, in conformity with the regulations as 
prescribed therefor, assume the position of such employer with respect 
to the resources and liabilities of such emploier's reserve account. . . ." 

Q. S.,'96-8 ( f )  ( 2 ) ,  referred to in the above statute, contains the fol- 
lowing provisions : " 'Employer' means (2)  Any employing unit which 
acquired the organization, trade, or business or substantially all the assets 
thereof, of another which at  the time of such acquitlition was an employer 
aubject to this chapter, or which acquired a part of the organization, 
trade, or business of another, which at the time of such acquisition was 
an employer subject to this chapter; provided, snch other would have 
been an employer under paragraph (I)  of this subsection, if such part 
had constituted its entire organization, trade, or business; provided fur- 
ther, that section 96-10, subsection (d),  shall not be applicable to an 
individual or employing unit acquifing such part of the organization, 
trade, or business." 
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We think it was the intent of the Legislature in enacting G. S:, 96-9 
(F) (c) 4, to authorize the transfer of a reserve account only in those 
cases where an "individual, group of individuals, or employing unit, who 
or which acquires the organization, trade, or business of an employer . . . 
for whom a reserve account has been established and maintained." I t  is 
true that a reference is made to G. S., 96-8 ( f )  ( 2 ) ,  in the statute 
authorizing the transfer of a reserve fund, and the defendants insist that 
by this reference the transfer of reserve accounts is not limited to the 
class of employing units named in G. S., 96-9 (F) (c) 4, otherwise why 
refer to G. S., 96-8 ( f )  (2) .  This necessitates a consideration of the 
relation of G. S., 96-8 ( f )  (2)) to other pertinent parts of the Employ- 
ment Security Law. These statutes have not been construed heretofore 
by this Court, relative to the transfer of reserve accounts by mutual 
consent of the ~ a r t i e s  concerned. See Unemploymenf Compensation 
Comm. a. Nissen, 227 N .  C., 216, 41 S. E. (2d), 734. 

.in "employing unit" is defined in G. S., 96-8 (e), as "any individual 
or type of organization, including any partnership, association, trust, 
estate, joint-stock company, insurance company, or corporation, whether 
domestic or foreign, or the receiver, trustee in  bankruptcy, trustee or 
successor thereof, or the legal representative of a deceased person which 
has, on or subsequent to January first, one thousand nine hundred and 
thirty-six, had in its employ one or more individuals performing services 
for it within this state." While an "employer" is defined in G. S., 96-8 
( f )  ( I ) ,  as "any employing unit which in each of twenty different weeks 
within either the current or the preceding calendar year (whether or not 
such weeks are or were consecutive) has, or had in employment, eight or 
more individuals (not necessarily simultaneously and irrespective of 
whether the same individuals are or were employed in each such 
week) . . ." 

G. S., 96-8 ( f )  (2),  is a definitive statute by which i t  can be determined 
whether or not an employing unit which is the transferee of all, sub- 
stantially all, or a part of an organization, trade, or business of another, 
is subject to the provisions of the Employment Security Law and re- 
quired to make the contributions as provided therein. 

There are two classes of employing units described in G. S., 96-8 ( f )  
(2). The first is any employing unit which acquires the organization, 
trade, or business or substantially all the assets thereof, of another which 
a t  the time of such acquisition was an employer subject to the Employ- 
ment Security Law. The other class is any employing unit which ac- 
quires a part of the organization, trade, or business of another, which at 
the time of such acquisition was an employer subject to the Employment 
Security Law; provided, such other would have been an employer under 
paragraph (1) of G. S., 96-8 ( f ) ,  if such part had constituted its entire 
organization, trade, or business. I t  will also be noted that in this section 
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of the statute, the employing unit that acquires only a part of the organi- 
zation, trade, or business of another is expressly exempted from the lien 
imposed by G. S., 96-10 (d) ,  on the assets transferred although the 
former owner may not have paid all the contributions due at  the time 
of the transfer. 

We think this exemption is significant. I f  it had been the intent and 
purpose of the Legislature in enacting G. S., 96-9 ( F )  (c)  4, to authorize 
the transfer of such percentage of the reserve account as the transferred 
assets bear to the entire assets of the transferor, when only a part  of the 
organization, trade, or business is transferred, then there would be no 
sound reason for exempting such assets from the provisions of G. S., 
96-10 (d) .  

The assets transferred to the first class of employing units described 
above are not exempt from the provisions contained in G. S., 96-10 (d) .  
Moreover, G. S., 96-9 ( F )  (c) 4, provides that " ~ n y  individual or group 
of individuals, or employing unit who or which acquires the organization, 
trade, or business of an  employer, as provided in  section 96-8, subsection 
( f ) ,  paragraph (2) ,  for whom a reserve account FLas been established and 
maintained as provided in this chapter," shall notify the Commission 
and by mutual consent of the parties concerned, and mith the approval of 
the Commission. the transferee mav assume the aosition of the transferor 
with respect to the resources and liabilities of such transferor's reserve 
account. 

We think G. S., 96-9 (F) (c)  4, by its own limitation, restricts the 
transfer of reserve accounts to  those cases where the account is to be 
transferred in, fofo; and even then, such reserve account can be trans- 
ferred only to such employing unit defined in G. &, 96-8 ( f )  (2) ,  as may 
acquire the organization, trade, or business of another for whom a reserve 
account had been theretofore established and maintained. 

The job printing department of the News Publishing Company was 
not an  employer as defined in G. S., 96-8 ( f )  ( 3  ), for whom a reserve 
account had been established and maintained. The News Publishing 
Company prior to 1 September, 1946, had been the employer within the 
meaning of the statute and the reserve account had been established and 
maintained for it. Hence, we do not think that G. S., 96-9 ( F )  ( c )  4, 
authorizes the transfer of any part of the reserve fund of the News 
Publishing Company to the News Printing House, Inc. 

The judgment of the court below is reversed and this cause is remanded 
to the end that  judgment may be entered in accord mith this opinion. 

Reversed. 

SCHEXCK, J., took no part  i n  the consideration or decision of this case. 
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BARKHILL, J., dissenting: Here me have a parent corporation con- 
ducting two separate and distinct businesses. Another corporation 
has been formed and i t  has taken over the assets of the printing business. 
The Employment Security Commission reserve account has been and 
still is maintained as a joint account. The parent and subsidiary com- 
panies desire now to dissolve this account. The Employment Seourity 
Commission held that  i t  was without statutory authority to permit the 
proposed di~solution of the joint account or the transfer of any part 
thereof to the subsidiary company. The court below reversed and di- 
rected the division or apportionment of the account. Authority for this 
action, in my opinion, is contained in  the first sentence of G. S. 96-9 
(F) (c?  (4). 

The first sentence of that  section makes ~ rov i s ion  for the dissoIution 
of a joint account-the relief defendants seek. The second sentence 
permits the transfer of a reserve account. These are two different propo- 
sitions. It seems to me that  the majority, in deciding the question pre- 
sented. gave consideration only to the second sentence of the section and 
ignorrd the provisions of the first sentence thereof. 

I n  i h o ~ t ,  as I view it, the case comes to this:  A strict construction of 
G. S. 96-9 (F) (c)  (4 ) )  apart  from the first sentence thereof, brings 
the majority conclusion within the strict letter of the law. d liberal 
construction of the section as a whole, considering the several situations 
with which it deals. leads to the conclusion that  the Commission had 
\tatutory authority to  permit the dissolution of the joint reserve account 
-a lack of which authority is the basis of the Commission decision. 
This construction comes within the spirit, purpose, and intent of the Act. 

As I adhere to the latter view, I am of the opinion the court below 
correctly applied the law to the facts of this case. Hence, I vote to affirm. 

w, E, MOTLEY. I\- R E F I ~ L F  O F  HIIISELF AND OTHER DULY IJICENSED BARBERS 
I N  THE STATE O F  XORTH CAROLINA; ( A X D  WILLIE COX 4ND R. D. 
EI,I,INGTON. An~r~rov.41, PARTIFS PLAINTIFF), V. THE STATE BOARD 
OF BARBER EXAMINERS, J. M. CHEEK, CHAIRMAN. RI..B. BERRY, 
>IEMBEP.. -1. 11. JIcCOY, B I E X B F ~ .  AXL) R. P. BRANCH, EYECLTIVE SECRE- 
T.\RI : A N D  RALPE-1 E. YOUNG. 

(Filed 10 December, 1947.) 
1. Injunctions a 1- 

Licensed barbers in their indiridual capacity may not challenge the 
constitutionality of Chap. 941, Session Laws of 1947, by injunction upon 
the ground that the granting of licenses to returned veterans under the 
provisions of the statute mould tend to lower the standards or destroy the 
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security of the trade. since there is no allegation of spwitir injury to 
personal o r  property right sufficient to invoke equitable jurisdic+ion. 

2. Injunctions § 2- 

Licensed barbers niay not attack the constitntionality of Chap. 941, 
Session Laws of 1947, by injunctiou on the ground that thc granting of 
licenses to returned veterans under the provisions of the act would result 
in unlawful competition which would diminish their income from the 
trade, or even amount tb i ts  confiscation, since if the act ih ~ ~ n ( w n ~ t i t ~ -  
tional there is adequate remedy by prosecution of interloper.. 

3. Sam- 
Suit by an experienced barher who had applied for nut1 was rrfu-ed 

license for failure to pass the exnminntion of the Roard of Ri~rher Exam- 
iners, to enjoin the Roard from issuing licenses to returned veterans with- 
out an examination under the provisious of Chl~p, 941. Swsion I,an-,- of 
1947, is determined upon its merits. 

4. Barbers $1 1: Judgments § 30- 

The validity of the statute providing for the licvnsing of I~nrbers and the  
control and regulation of the trade having been judicially d~terrnined, the 
validity of the act may not be attacked in a snb::equent suit. 

5. Oonstitutional Law § 1% 

The restraints and regulations placed upon the practice of  :I tradv or 
profession in the interests of sanitation, pnblic health and the standards of 
the trade or profession, a re  matters of bnblic policy within the control of 
the Legislature within constitutionnl limitations. 

6. Constitutional Law a 1% 
The Constitution of Sorth Carolina does not prrclude the I~g is ln turc  

from making classifications and distinctions in the application of law* 
provided the classifications are  reasonable and jnqt and are  not arbitrary. 
Co~~stitution of North Carolina. Art. I, sec. 1; Art. I. sec. 7 :  .\rt. I, sw.  17. 

7. Constitutional Law 8 lob: Statutes 8 & 

The Supreme ( h u r t  may not exercise its power to declare il statute 
nnconstitntionnl and void unless it  is clearly -0. 

8. Constitutional Law l+ 
The rehabilitation of returning soldiers is a matter of public concern. 

and statutes giving them exclusive benefits or privileges in furtherance of 
this public policy will be reconciled with constitutional limitations when- 
ever possible. 

9. Constitutional Law § 17- 
Service in the armed forces during war is a public service within the 

meaning of Art. I, see. 7, of the Constitution of North Carolina. for which 
exclusive or separate emoluments o r  privileges may be granted. 

10. Same-- 
The Fourteenth Amendment to  the Federal Constitution does not pre- 

clude a s tate  from providing preferential treatment in the licensing of 
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veterans to carry on a particular trade or  profession upon the payment 
of the %?me fees as prescribed for  all others engaged in the trade or 
profession. 

The Legislature may prescribe clnssifmitions for the licensing of per- 
sons engaged in particular trades or  professions provided the classifica- 
tions are not arbitrary and have reasonable relation to the end sought. 

12. Same: Barbers l- 
The provisions of Chap. 941. Session Laws of 1947, that veterans of 

World War I or World War I1 who have practiced barbering for  three 
or more gears prior to application, are eligible for  license without stand- 
ing the examination required by the general law, G.  s., Chap. 86, pre- 
scribes a reasonable classification and is valid. 

PLAIXTIFF'P appeal from Grady, Emergency Judge, at May Term, 
1947, of WAKE. 

Chapter 86 of the General Statutes, entitled "Barbers," sets up for its 
administration a State Board of Barber Examiners, 86-6, defines the 
practice of barbering, 86-2, provides for the issuance of certificates of 
registration, 86-1, and establishes the conditions under which they shall 
be issued. 86-3, 86-5, 86-15, and prohibits and denounces the practice of 
barbering without a certificate and prescribes punishment therefor, 86-1, 
86-22, subsections 1 to 11. Under Sec. 86-12 temporary permits by the 
Board may be given to persons who have practiced barbering in another 
state or county for two years and who shall demonstrate their fitness to 
the Board. 

The Board is required to give examinations four times a year, includ- 
ing such practical demonstration and oral and written tests as the Board 
may determine, sec. 86-10. 

Sections 86-4 and 86-5 require that the applicant for admission must 
have worked as  a registered apprentice under a registered barber for at  
least eighteen months before becoming eligible for a certificate as a regis- 
tered barber. The designation "registered barber" and holder of a bar- 
ber's "certificate" mean the same. 

An amendment to the "Barbers" Act was made in Chapter 941 of the 
Session Laws of 1947, making veterans of World War I and World War 
I1 who have had three years prior experience in barbering eligible to 
demand certificates and become registered barbers, and practice the trade 
without the examination and apprenticeship otherwise required for ad- 
mission by paying the fees prescribed in the Act; 

The defendant Young, complying with the amended law, tendered his 
fees and demanded a certificate. The plaintiff Motley brought this action 
to enjoin the defendant Board of Barber Examiners from issuing the 
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certificate, joining Young as party defendant, and obtained a temporary 
restraining order. 

On motion of counsel for plaintiff, Willie Cox and R. D. Ellington 
were made parties plaintiff. 

I t  appears from the complaints filed separatel*~ by the plaintiffs that 
W. E. Motley is and has long been a registered bsrber, enjoying the full 
benefits and protection of the act. I Ie  complain'; that  the admission of 
the defendant Young as a registered barber and into the practice would 
be an  unconstitutional discriminatiol~ against him and others licensed in 
that  i t  would deny him the enjoyment of the fruits of hie labor, confer 
upon the defendant Young a discriminatory privilege denied by the 
Constitution, deprive him of a property right, and deny him equal pro- 
tection of the laws, citing the provisions of the State and Federal Con- 
stitutions supposed to be involved; and that  he and other licensed barbers 
will suffer irreparable injury, since the effect would be to destroy the 
security of plaintiffs' trade or profession and will lessen the confidence of 
the public in the barbering profession as set up  under the law. H e  
further pleads that he has a proprietary interest i n  the Carolina Hotel 
Barber Shop, which, he contends, gives him an actionable interest in 
the suit. 

The plaintiff Cox adopts the complaint of Motlcy and adds thereto that 
he has been practicing as a registered barber under the Act for many 
years, was compelled to undergo examination to acquire that  privilege, 
and that the admission of Young and other veterans under the provisions 
of the amended law and without examination wonld be an unlawful dis- 
crimination and deny him the equal protection of the law. 

The plaintiff Ellington complains that while h~ h a d  practiced barber- 
ing for many years, he has tried three times to p r x u r e  a certificate from 
the Board and each time was unable to pass the examination; and that 
the admission of Young under the conditions of the amended law would 
be, against him, a n  unconstitutional discrimination and a denial of the 
equal protection of the law. 

The defendant Board of Examiners, while they indicate they will obey 
the law if so required, join with the plaintiffs in resisting the demands 
made under the Act as contrary to the welfare of the public, lowering 
the standards of sanitation and health, and contend that thc qtatiite is 
discriminatory and unlawful. 

The defendant Young sets forth his compliance with the amended l ay ,  
and maintains its constitutionality. 

The matter came on for a hearing before Judge Henry ,4. Gradv at  
May Term, 1947, of Wake Superior Court, who, after hearing evidence 
and argument dissolved the restraining order and dismissed the action. 
The  lai in tiffs appealed. 
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H a r r i s  & P o e  and L o g a ? ~  D. Hol~ le l l  for plaintif fs,  appellants.  
J .  F r a n k  H u s k i n s  and  11'. F. Ransdel l  for defendant  B a l p ? ~  E. 170ung, 

appellee.  

SEAWELL, J. The ar ray  of parties plaintiff has given rise to eome 
doubt as to their community of interest i n  the subject matter of the pro- 
ceeding; and considered individually their standing in court as qualified 
suitors for equitable relief has been challenged. 

The plaintiffs Motley and Cox are registered barbers of long standing 
and the complaint that  they are discriminated against because they were 
compelled to stand examination while the defendant Young and others i n  
his class are not so required, without further allegation of injury would 
seem merely reminiscent. I n  that  respect the gist of Cox's grievance, as 
alleged, is  that  the admission of the defendant Young and other veterans 
to practice barbering without examination "would tend to lower the 
standards of the barbering trade . . . resulting in irreparable injury to 
this plaintiff in the practice of his chosen trade." The plaintiff Xotley 
complains that  the illegal admission of the defendant Young and other 
veterans similarly privileged "would destroy the security of plaintiff's 
trade or profession" as guaranteed by the statute, G. S., Chapter 3 6 ;  and 
that  he is the owner of the Carolina Hotel Barber Shop in Raleigh and 
has built u p  an  established business; and that  his interest therein gives 
him an actionable interest in the proceeding. Neither of these plaintiffs 
alleges a specific injury to a personal or property right such as may be 
i n  need of equitable protection; but we may gather from the suggestions 
made in the argument and the brief that the objection is directed towards 
an  unlawful competition which may affect them by diminishing income 
from the trade or business, or even amount to its confiscation. Even so, 
it is difficult to  understand how there is an  immediate threat to such 
rights or how the admission of young to practice in the County of 
Yancey, where, according to the record there are 18,000 people and only 
two registered barbers, could affect the number of persons seeking hirsute 
curtailment i n  Wake, and reduce their daily take. I t  is pointed out that  
if the attempt of the Legislature to open the door to these veterans is 
null and void, there is adequate protection afforded them already through 
the prosecution of interlopers. P. 1 % .  Lockey ,  198 K. C., 551, 132 S. E., 
693. 

However, the status of Ellington, who is experienced a t  the trade and 
has tried the Board three times for his certificate and failed, presents a 
different bid for recognition. While there may remain some doubt aq to 
his relation to the cause of action he seeks to assert, we prefer to consider 
the matter upon its merits without passing upon that question ; and in so 
doing the constitutional questions posed by his co-plaintiffs and the de- 
fendant Board will necessarily have attention. 
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Counsel for the defendant Young has thrown into the hopper as a 
serious question how far  the Legislature may go in withdrawing from 
the public the opportunity of employment in what has heretofore been 
considered an ordinary trade or occupation by erecting it into an autono- 
mous guild, with a Board selected from its members, vested with practical 
control of admission by the enforcement of conditions and rules so highly 
restrictive, it is contended, as to promote a monopoly; and points out the 
power of this board in selecting barbers'  college^), examination of appli- 
cants who must demonstrate tonsorial skill, manifest requisite medical 
knowledge, and must serve at  least 18 months in apprenticeship to a 
registered barber before entering the trade. However, since S. v. Lockey, 
supra, that problem is no longer in the hands of the Court. But i t  is 
true that the questions of sanitation, public healhh and standards of the 
trade or profession urged upon us in defeat of the statute are matters of 
public policy within the control of the Legislature and not available to 
the plaintiffs in support of their present proceeding; and the same 
authority which conferred upon the Barbers Board the power to deter- 
mine conditions of admission to the trade, or established them, may repeal 
them, or alter them, or provide alternative conditions of admission unless 
plainly forbidden by the Constitution. We are of the opinion that the 
1947 amendment admitting qualified veterans to the trade is not neces- 
sarily of that character. 

The plaintiffs ground their attack on the amending statute upon 
Article I, Sec. 1, of the North Carolina Constitution, providing "that all 
men are created equal and are endowed by their Creator with certain 
inalienable rights, including the enjoyment of the fruits of their own 
labor"; Article I, Sec. 7, providing "that no man or set of men are 
entitled to exclusive or separate emoluments or privileges from the com- 
munity but in consideration of public service"; .Article I, Sec. 17, pro- 
viding "that no person ought in any manner to be deprived of his life, 
liberty or property but by the law of the land"; and upon the 14th 
Amendment to the Constitution of the United States providing "that no 
state shall make or enforce any law which shall  bridge the privilege or 
immunities of citizens of the United States, nor shall any state deprive 
any person of life, liberty or property, without cue process of law, nor 
deny to any person within its jurisdiction the equal protection of the 
law." 

These provisions of the Constitution are not so naive as not to con- 
template the classifications and distinctions which orderly government 
is required to make with respect to the subjects of its control. "Dis- 
crimination" does not ordinarily connote unfairness nor can it be used as 
a label to disqualify and condemn a statute as "class legislation." It is 
only when the classification, or the distinction, is arbitrary and unjusti- 
fiable upon any reasonable view that it becomes invidious and offensive to 
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the Constitution, so that the Court may undertake to exercise the extraor- 
dinary power it possesses to declare the statute void. The Unconstitution- 
ality must clearly appear before the Court can so declare it. Bmmley v. 
Bazter, 225 N. C., 691, 36 S. E. (2d), 281; S. v. Brockwell, 209 N. C., 
209, 183 S. E., 378. 

From the beginning of civilization and before written constitutions 
were conceived, nations and governments have recognized an obligation 
to those who have fought in the Armed Forces in defense of their coun- 
try and in the preservation of its institutions. I t  is part of the mores, 
running parallel with the Constitution and demanding reconciliation of 
its provisions wherever it may be possible. For  that reconciliation we 
must look to the purpose of the statute and its relation not only to the 
soldier intended to receive its benefits but to the necessities of government 
itself. 

The custom is not based altogether on sentiment or gratitude, or even 
common justice to the soldier, but it involves other considerations both 
practical and compelling: The fact that the incidence of war is not 
wholly borne by those in the military service but falls heavily on the 
social and economic life of the state or nation, because of their enforced 
absence and the handicaps under which they labor when they return. 
I t  is an inevitable sequence of war that there will be found in the growth 
of our institutions, as well as in the life of these people, the lean, hard 
ring of winter. We are, therefore, dealing with a principle of security 
without which a nation, and particularly a democracy, could scarcely 
move from peace to war, or again from war to peace, without injustice 
and disruptions which would mar, if not imperil its social and economic 
life. 

The rehabilitation of the returned soldier is a matter of public concern 
throughout the nation, and the present relief which the challenged amend- 
ment intends for the qualified veteran may be correlated with that 
necessity. 

During the recent World War around 10,000,000 men and boys, largely 
in the preparatory period of life or its early productive experiences, were 
inducted into the Army and deprived of all the privileges and opportuni- 
ties which peacetime occupations could afford and which were freely 
enjoyed by the noncombatant civilian at home. I t  is a simple matter 
of equality and justice to them that these opportunities may in a measure 
be restored to them, and that the handicaps which have been suffered 
should be removed, and it is of importance to the continued peace and 
prosperity of the nation that they should be seasonably returned, in an 
orderly way, to self-supporting occupations and to the productive enter- 
prises essential to the public welfare and progress. I n  PkhgoEd v. Sul1.i- 
van Drydock d? Repair Corp., N. Y., 1946, Supreme Court 1105, 90 
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L. Ed., discussing the Selective Service Act of 1940, i t  is said that the 
purpose of the section considered was designed to protect the veteran by 
preventing him from being penalizcld on his return by reason of his 
absence from his civilian job and by giving h im trn advantage which the 
Taro wifhheld from those who stayed behind. 

Article I, Sec. 7, of the Constitution which forbids the granting "of 
exclusive or separate emoluments or privileges from the community but 
in consideration of public service" contemplates that  the privileges, both 
"separate7' and "exclusive" may be given "in consideration of public 
service" and the history of its adoption is no doubt impressed with the 
custom to reward in this way men who have borne arms in the service 
of the country,-and it is most often cited in rhat connection. Such 
services are within the definition of the Constitutjon, Brumley v. Baxter, 
supra; Hinton v. State Treasurer, 193 K. C., 494, 137 S. E., 699. I t  is 
also extended to public non-combatant services, Bridges 7%. Charlotte, 221 
N. C., 472, 20 S. E. (2d),  825. Since the privileges so extended are 
exclusive i t  follows that  others are excluded from their exercise. Wha t  
privileges may the State grant to returned veterans more important than 
the return to the peaceful occupations of life from which they have been 
excluded ? 

Practically all the States in the Enion from which men have been 
drafted for military service have given to returned veterans preferential 
treatment, in many instances of a more discriminatory character than 
the privileges conferred by the challenged statute. These have ranged 
from bonuses, loans, to free education in state-supported schools, both of 
the veteran and his children; immunity from dutitls imposed upon others, 
and a wide variety of privileges not exercised by the general public. I t  
will be helpful in studying and comparing t h e i ~  character and extent 
to refer to "Veterans Benefits," West Publishing C!o. (1946)) and '(Amer- 
ican Law of Veterans," by Ximbrough & Glen. Lawyers Cooperative 
Publishing Co. (1946), in both of which may be found illustrations and 
analyses with a list of the states concarned. 

The questions with which we are dealing here are very fully and ably 
discussed i n  Valley ATational Bank o f  Phoenix v.  Glover, et al., 159 P. 
(2d),  292. Almost every phase of the present controversy is considered 
in that  opinion and the argument is convincing. See pp. 298, 299, 300. 

I n  its underlying principle of decision we believe that  I l in fon v. S f a f e  
Treasurer, 193 N. C., 496, 137 S. E., 669, should be controlling of the 
issues presented on this appeal. I n  that case an  action was brought to 
restrain the defendants, including the State Treasurer, from carrying out 
the provisions of Chapter 155 of the Public Laws of 1925, known as the 
"World W a r  Veteran Loan Act," and the sections of the Constitution 
supposed to be invaded are those upon which the plaintiffs rely in the 
instant case. This case is replete with references o pertinent cases from 
other jurisdictions to which space permits only this reference. 
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The 14th Amendment to the Federal Constitution has not prevented 
Congress from insuring bonds of veterans, a practice which, if the posi- 
tion of the plaintiffs is correct, would promote discriminatiou inside the 
State;  or frbm expressing the hope tha t  the states in their public employ- 
ment would recognize the propriety of preferential treatment of veterans 
accorded by the Selective Service Bct, Sec. 308 (c) : "If such position 
mas in the employ of any state or political subdivision thereof it is hereby 
declared to be the sense of the Congress that such person should be 
restored to such position or to a position of like seniority, status and 
pay." 

We are not dealing here with questions of civil service or license fees 
as a contribution which must be made to the State with respect to occu- 
pation or employment. As to both there is a division of authority as to 
the effect of veteran preferment. The most outstanding cases cited to us 
involve arbitrary classification which would exclude from the benefits 
of the act part of the class which by the recognized service would be 
entitled to it. E x  Parte Jones, 43 S .  W., 513; Lawrence T .  Anderson, 
75 S. E., 62; Adams a. Sfandard Oil Po., 97 Miss., 879, 53 So., 692. 
These cases are mentioned because they have no doubt given rise to the 
objection made by the plaintiffs that we are dealing with a ''class within 
a class" since only certain qualified veterans were included in the benefits 
of the statute. 

However, the Legislature may extend the process of classification as 
f a r  as i t  deems proper for the purpose of applying the law unless the 
classification becomes capricious; arbitrary, and without reasonable rela- 
tion to the end sought. At any rate, the plaintiffs are not in position 
to raise the objection. 

The Constitution does not require a competitive examination to be 
admitted to the practice of barbering, as in Barthlemess a. Culzor, 231 
N.  Y., 485, 132 N. E., 140, 16  A. L. R., 1404, where civil service was 
involved. Here examination is the result of the statute; and we are 
strongly inclined to the view that  the provision in the statute for the 
admission of qualified veterans with three years previous experience in 
barbering is based upon a sufficient finding of fitness which the Legis- 
lature, in its appraisal both of the necessities of the trade and the 
experience of the veteran, might substitute for the examination required 
by the Act without serious invasion of the rights of the plaintiffs. A 
careful consideration leads us to the conclusion that  the challenged statute 
was fully within the legislative discretion and no provision of the Consti- 
tutions cited has been violated in its enactment. Hinton v. State T r ~ a s -  
urer, supra; Brumley a. Baxter, supra. 

The judgment below, therefore, is 
Affirmed. 
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MRS. AI,VIRADO TAYLOR (WIDOW), LOUISE TAYLOR (DAUGHTER), 
JOHN L. TAYLOR, DECEASED. v. TOWN O F  WAKE FOREST, SELF- 
ISS~BEX, AXD/OR BOARD O F  COMNISSIONERS O F  WAKE COUXTY, 
IKSI-RED BY THE TRAVELERS INSURANCE COMPANY. 

(Filed 10 December, 1947.) 

1. Master and Servant 8 40a- 
An injnry compensable under the Workmen's Compensation Act must be 

the result of an accident which arises out of and in the course of the 
employment. 

2. Master and Servant 40c- 
The term "arising out of the employment" within the meaning of the 

Workmen's Compensation Act refers to the origin or cause of the accident, 
and while it must be interpreted in the light of the facts and circumstances 
of each case and may not be precisely defined, there must be some causal 
connection between the injury and the employment. 

3. Master and Servant § 40d- 

The words "in the course of the employment" within the meaning of the 
Workmen's Compensation Act refer to time, place and circumstances under 
which the accident occurs. 

4. Master and Servant 5 40c- 
Evidence tending to show that dweased employee, a township constable, 

was also employed by a municipality of the towmhip to maintain order in 
i ts  business district during certain hours of the night, and that prior to 
the hours of his employment by the town, a policeman of the municipality, 
who knew he was a constable but did not know of his employment by the 
town, requested him to go with him on a call c~utside the limits of the 
town, and that there he was fatally injured in attempting.to make a n  
arrest, i s  held to show that  the fatal injury did not arise in the course of 
his employment by the municipality. 

6. Constables 8 1- 

A constable must be elected in each township of the State, and all  con- 
stables, before they a re  qualified, shall take oaths prescribed for  public 
officers a s  well a s  an oath of office. G. S., 151-1 ; G. S., 151-2. 

6. Constables 8 % 

Constables have the same power i n d  authority a s  they were invested 
with prior to our constitutional and statutory provisions, and their powers 
and duties a re  co-extensive with the limits of the county in which they are  
elected. 

APPEAL by defendant  Town of W a k e  Forest f r o m  Can ,  J., at May 
Civi l  Term, 1947, of WAKE. 

Proceeding under  North Carol ina Workmen's Compensation Act  t o  
determine liability of defendant  to claimant. 

Before the  H e a r i n g  Commissioner, Chairman T. A. Wilson, the Town 
of W a k e  Forest,  self-insurer, and Board  of Commissioners of Wake 
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County, and its insurance carrier, each having denied liability, evidence 
was offered through witnesses called by claimant, and admissions were 
made by claimant and by respondents, substantially as follows : 

John L. Taylor, claimant's intestate, came to his death instantly on 
the night of 30 May, 1944, between the hours of seven and eight o'clock, 
nearer eight than seven, from a gunshot wound administered by a person 
whom he was trying to arrest, at  a point more than one mile from limits 
of the Town of Wake Forest, but within the limits of Wake Forest Town- 
ship. At the time of his death, and for several years prior thereto, 
John L. Taylor was a duly elected constable of Wake Forest Township. 

On Easter Monday, 10 April, 1944, the Board of Commissioners of the 
Town of Wake Forest met in special session to discuss the question of, 
and to take steps thought necessary to insure better law enforcement in 
the town. Pr ior  thereto, two men of bad reputation and with bad public 
records, had been coming down into the business section of the Town of 
Wake Forest, "about three or four blocks long" and causing a great deal 
of trouble,-a shot fired a t  one time, supposedly by one of them, and a 
fight in which the other took part, at  another. All the trouble had taken 
place at  night, "desperado style." To  get this situation in hand, and to 
stop "these fights and this misbehaviour," the Board of Commissioners 
authorized Mayor Holding to employ a special officer to be present in the 
business section of the town at  night. After the meeting the mayor went 
to see John L. Taylor. As to this the mayor testified: "I . . . went to 
see Mr. Taylor, who was already a Township constable, and asked if he 
would serve in this capacity as a special officer to be in the business 
section at  nights and on week-ends to help keep order." Taylor said he 
was engaged in  the plumbing business and he couldn't accept any police 
employment that would interfere with his work,-said he often worked 
until 9 or 10 o'clock a t  night. However, it was then agreed that  after 
he had finished his business, and had his supper, 8 or 9 o'clock, he mould 
come on duty and stay until 11 :30 or 12 o'clock, or as long as there was 
any disturbance. But if his plumbing business interfered, and he came 
on duty later, that  would be all right with the Town. Taylor said he 
wasn't demanding any salary for the work. The mayor told him that 
"we could not expect him to  give up  his time i n  helping us without some 
compensation," and asked if $20.00 per week would be acceptable and 
"he said, 'Perfectly.' " "His services were limited to the business sec- 
tion." H e  accepted the appointment upon condition that  it not be 
known,-saying he could be more effective i n  his work. I t  was his idea. 
The mayor had no objection. 

Taylor took n o  oatx of office as a special policeman or as a Town 
officer. "He was already qualified as constable to  do the work in  the rest 
of the Township." And he started to work on next day or so, possibly 
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on the l l t h ,  and, or? 30 May, 1944, was "still employed" in the capacity 
described by the mayor. 

The Town had a regular day policeman, Chief George R. Mitchell, 
who worked until bedtime each night, and a n ~ g h t  policeman, Mr. 0. 
Knuckles, who came on duty a t  7 o'clock and worked all night, and they 
did not know that  Taylor was on the Town's pay roll. H e  wore no 
uniform. Pay checks for his weekly salary carried stubs on which was 
written, anlong other things, "For services as special officer." 

On night of 30 May, 1944, the night policeman, W. 0. Knuckles, 
received a message between 7 and 8 o'clock, that  an  officer was wanted 
down about a mile from the town limits of Wake Forest, where a Negro 
man had taken a Negro girl off in the woods and a shot had been heard 
and it was feared the man had killed her. Chief ?Iditchell, the day police- 
man, having gone to supper, Knuckles who knew that  Taylor was a con- 
stable, inquired as to  the whereabouts of Taylor, ,and found him a t  work 
"doing some plumbing" a t  a cafe on Main Street in the town. Knuckles 
asked Taylor, using his words, "to come with me," and Taylor said that  
('as quick as he got u p  his tools he'd be glad to go with" Knuckles, and 
he did in "ten minutes." They went down to the scene from whence the 
report came, and in a short time Taylor was shot, and died there. 

Knuckles knew that  Taylor had been a constable for  three or four 
years, and during that  period of time, and while Xnuckles was policeman, 
it was his usual custom when he had a call and couldn't get any other 
policeman, he would "go by," or wherever he saw Taylor, and, quoting 
Knuckles. "I'd ask him to  go with me and he always went." And on this 
night, Knuckles said, "I went down and told him the report I had and he 
said. '1'11 go as quick as I get my  plumbing tools up.' H e  went back in  
the place and got them u p  and put them in his car and locked the door 
and went in my car." 

The charter of the Town of Wake Forest, P. L. L. 1937, Chap. 550, 
Sec. 8, provides: "That the police officers of the said Town of Wake 
Forest shall within the corporate limits thereof and also within Wake 
Forest Township, Barton's Creek Township, and New Light Township, 
Wake County, have and exercise all the author ty, rights, and powers 
which are now or may hereafter be conferred by law on constables." 

Neither of the respondents offered any evidence-xcept the Board of 
Commissioners of Wake County, by consent of all parties, offered a 
certificate of its chairman to the effect that  John  L. Taylor was not 
during the year 1944, and a t  the time of his death on the pay roll of 
Wake County, or  any of its departments, and that  he did not draw any 
compensation or remuneration from Wake County. 

The Hearing Commissioner thereafter filed ail opinion in which he 
set forth Findings of Fact, among others: ('1. That  the claimant's de- 
ceased, John  L. Taylor, sustained an in jury  by accident arising out of 
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and in the course of his enlployment as special officer for the Town of 
Wake Forest and as constable of Wake Forest Township between 7 :00 
and 8 :00 o'clock p.m. on the night of May 30, 1944, wheu he was shot;  
that  the gunshot wound was administered by a person whom Taylor was 
trying to arrest a t  the t ime; and that  the gunshot wound was the proxi- 
mate cause of his immediate death. . . . 4. That  a t  the time of the 
shooting the deceased, John L. Taylor, was acting in a dual capacity as 
constable of Wake Forest Township and special officer for the Town of 
Wake Forest. 5. That  as constable searching for and attempting to 
arrest the law violator, Taylor was not acting in a 'purely administrative' 
capacity.'' And thereupon the Hearing Commissioner stated Conclusions 
of Law, and made an  award against all defendants. 

Thereupon defendants appeal to Full  Commission. Llnd, after hearing, 
the Full  Commission ratified and affirmed the Findings of Fact. Conclu- - 
sions of Law and award by the Hearing Commissioner. However, Com- 
missioner Kimzey dissented as to award against the County Board. ,Ind 
upon :ippeal to Superior Court the Judge Prei;iding, being of opiliion 
that thrre is sufficient evidence upon the record to  support the a\ \ard 
against defendant Town of Wake Forest, but that there is not sufficient 
evidence upon the record to support the award against defendant, Board 
of Comnlis~ioners of Wake County, and its insurance carrier, entered 
judgment accordingly. 

Both plaintiff and Town of Wake Forest gave notice of appeal there- 
from to Supreme Court. Town of Wake Forest perfected appeal and 
filed brief. But  plaintiff, haring filed no brief on her appeal, the same 
was dismis~ed on motion of the Board of Commissionrrs. 

-1. J n r k  Xedfin and  J .  L. Emtrnuel for plaint i f f ,  appellee. 
.T. -11. Brough  fon ,  Lawrence Harr i s ,  and C .  W o o d r o u ~  T e a g u e  for T o w n  

o f  1t7nke Forest ,  appel lant .  
Buile?y, TIolding & Larigsfon and Brassfield & X a u p i n  for Board of 

C'on~missiorters of W a k e  Cozrnfy,  appellee. 

TINB~RXE, J. The appeal as it comes to us presents this question: 
I s  the evidence shown in the record on this appeal sufficient to support a 
finding that  the death of John L. Taylor resulted from injury by accident 
arising out of and in  the course of his employment by the Town of Wake 
Forest, within the meaning of the North Carolina Workmen's Compensa- 
tion Ac t?  The answer is "No." 

Under the S o r t h  Carolina Workmen's Compensation Act, Public Laws 
1929, Chapter 120, as amended, now Chapter 97 of the General Statutes, 
the condition antecedent to  compensation is the occurrence of any injury 
(1) by accident ( 2 )  arising out of and (3) in the course of employment. 
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Cowad v. Foundry Co., 198 N. C., 723, 153 S. E., 266; Whitley I . .  

Highway Com., 201 N .  C., 539, 160 S. E., 827; Beavers v. Power Co., 
205 N. C., 34, 169 S. E., 825; Plemmons v. White's Service, Inc., 213 
N. C., 148, 195 S. E., 370; Lockey v. Cohen, Goldman & Co., 213 N .  C., 
356, 196 S. E., 312; Wilson v. Mooresville, 222 N. C., 283, 22 S. E. (2d), 
907. 

The words "out of" refer to the origin or cause of the accident, and the 
words "in the course of" to the time, place and circumstances under 
which i t  occurred. Conrad v. Foundry Co., supra. Harden v. Furniture 
Co., 199 N. C., 733, 155 S. E., 728; Hunt v. Stale, 201 N. C., 707, 161 
S. E., 203; Ridout v. Rose's Stores, Inc., 205 N. C., 423, 17 S. E .  (2d), 
642; Plemmons v. White's Service, Inc., supra; I,ockey v. Cohen, Gold- 
man & Co., supra; Wilson v. Mooresville, supra. 

I t  has been said that the term "arising out of employment" is broad 
and comprehensive and perhaps not capable of precise definition. I t  
must be interpreted in  the light of the facts and circumstances of each 
case, and there must be some causal connection between the injury and. 
the employment. Chambers v. Oil Co., 199 N. C., 28, 153 S. E., 594; 
Harden v. Furniture Co., mpra;  Canter v. Board of Education, 201 
N. C., 836, 160 S. E., 924; Walker v. Wilkins, Inc., 212 N. C., 627, 194 
S. E., 89; P l m m o n s  v. White's Service, Inc., supra; Wilson v. Moores- 
wille, supra. 

"Arising out of," as said by Adams, J., in Hunt v. State, supra, "means 
arising out of the work the employee is to do or out of the service he 
is to perform. The risk must be incidental to the employment." Harden 
v .  Furniture Co., supra; Chambers v. Oil Co., supra; be avers.^. Power 
Co., supra; Bain v. Mfg. Co., 203 N. C., 466, 166 S. E., 301; Plemmons 
v. White's Service, Inc., supra; Wilson v. Mooresville, supra. 

I n  the light of these principles, what services was John L. Taylor to 
perform, and what work was he to do under his employment by the Town 
of Wake Forest ? The uncontradicted evidence is : (1) That Taylor "was 
already a township constable," and the mayor rlcting under authority 
from the Board of Commissioners of the Town (of Wake Forest, asked 
him "if he would serve in this capacity as a special officer to be in the 
business section at nights and on week-ends to help keep order"; (2)  that 
the business section of the town was "about three or four blocks long"; 
(3)  that Taylor was engaged in  the plumbing business, and he would not 
accept any police employment that would interfere with his work; (4)  
that after he had finished his business, and had hit1 supper, 8 or 9 o'clock, 
he would come on duty and stay until 11 :30 or 12 o'clock; but if his 
business interfered, and he came on duty later, it would be all right with 
the Town; (5)  that "his services were limited to the business section"; 
and though he was not demanding any salary for his services, the Town 
agreed to pay him $20 a week; ( 6 )  that he took no oath of office as a 
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special policeman or as a town officer; "he was already qualified as a 
constable to do the work in the rest of the township"; he wore no uni- 
form, and his employment by the Town of Wake Forest was kept a 
secret; (7) that the night policeman Knuckles, who did not know Taylor 
was in the employ of the Town, but did know that he was a constable, 
sought Taylor to go with him when the call came between 7 and 8 
o'clock on 30 May, 1944, for an  officer to come outside of the town limits ; 
this was, and had been for the three or four years Taylor was a constable 
the usual custom of the ~ol iceman when he had a call and could not get " 
another ~ o l i c e  officer; on this night Taylor was a t  work "doing some 
plumbing" a t  a cafe on the main street i n  the town; and (8) the place to 
which the night policeman was called and to which Taylor went with 
him, was more than a mile outside the town limits. 

The evidence clearly shows that  the Town of Wake Forest sought the 
services of Taylor in  his capacity as a township constable, and engaged 
him to do specific work within the limits of a certain territory and during 
certain hours. The evidence also shows clearly that the mortal injury 
which Taylor received did not occur in  the performance of the specific 
work he was engaged to do within the limits of the territory to which his 
employment by the Town of Wake Forest related. 

1 t  may be noted that in each township in this State a constable shall 
be elected by the voters thereof. G. S., 151-1, N. C. Const,, Art. 4, Sec. 
24;  that  all constables, before they shall be qualified, shall take oaths pre- 
scribed for public officers as well as an  oath of office, G. S., 151-2; and 
that  "constables are . . . invested with and may execute the same power 
and authority as they have been by law heretofore vested with, and have 
executed." G. S., 151-7. And this Court has held the powers and duties 
of constables are co-extensive with the limits of the county within which 
they are elected. See S. v. Corpening, 207 N.  C., 805, 178 S. E., 564, 
where the case of Dude u. Horris, 7 N.  C., 146, decided in 1819, is cited 
for statement of the law prior to our constitutional and statutory provi- 
sions. See also Wilson v. Mooreszdle, supra. 

Such being the powers an  duties of a constable, to hold that  since the 
Town of Wake Forest makes a special arrangement with a township con- 
stable to do a specific job in  certain territory within the corporate limits 
of the Town, i t  constitutes such constable its employee wherever he may 
go in the performance of his duty as such in w a k e  county, in which the 
Town is located, would present a rather anomalous position. 

Hence, for reason stated hereinabove the judgment below is 
Reversed. 
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STATE v. JOHN HESRY BREEZE. 

(Filed 10 IHcember. 1047.) 

Criminal Law 80b (4)- 

Where defrndant failk to s e r w  his  case 011 nppeal witkiln thc t ~ n w  
allowrd, no cstension of time h i ~ ~ i n q  11cen allowed, the motion of tlle 
Attorney-General to docket and cliimiss mill be granted. hut where the 
defendant stands convicted of a capital felony this will be done only nfter 
examination of the rrcortl proper failk to disclose error. 

APPEAL by  defendant f rom f l a m i l t o n .  Spec ia l  J u d g e ,  a t  M a r c h  Term,  
1947, of ORANGE. 

Crimina l  prosecution tried upon indictment charging thc defendant 
with t h e  murder  of one Agnes Wilkerson. 

At to rney -Genera l  M c M u l l n n  and Assistant A t f o r n ~ y s - G e n r r a l  R r u i o i ~ ,  
Rhodes, a n d  M o o d y  fo r  the S f a t e .  

N o  counsel  for the d e f e n d a n t ,  appe l lan t .  

PER CURIAM. T h e  defendant was convicted of murder  i n  the first 
degree. Sentence of dea th  by  asphyxiation wa3 imposed. Notice of 
appeal  was given bu t  the  appeal  h a s  not been perfected. T h e  t ime 
allowed f o r  serving case on  appeal  has  expired and n o  extension of the 
t ime f o r  serving such case h a s  been granted. 

T h e  Attorney-General moves t o  docket and  dismiss the  appeal. T h e  
motion will be allowed, but,  according t o  the  rule  of the  Court  i n  capi tal  
cases, we have examined the  record t o  see if a n y  e r ror  appears. No error  
is disclosed b y  the  record. 8. v. W a t s o n ,  208 N. C1., 70, 179 S. E., 455. 

J u d m n e n t  affirmed. 
u 

Appeal  dismissed. 

STATE r. GEORGE TVHITAKER. A. RI. DERRUHL, T. G. ERIBLER, 13. E. 
SETZER, J. E. ROGERS, FRED BLACK A N D  R .  R.  ROBERTSON. 

(Filed 19 Dcccmbcr. 194'7.) 

1. Criminal Law § 8 l b  

The charge of the court will be deemed without error whrn it is not set 
out in  the record. 

2. Monopolies 5 5- 

The violation of Chap. 328, Session Laws of 1'347, declaring the public 
policy of this State that  the right to work shall! not be dependent upon 
membership or non-membership in a labor union, is a criminal offense. 
G. S., Chap. 75. 
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3. Constitutional Law 5 11- 

The police power is reserved to the states under the Tenth Amendment 
to the Federal Constitution, which power is subject only to the limitations 
prescribed by the Federal or State Constitutions or those instances where 
the matter is pre-empted by Federal Law enacted plirsuant to constitu- 
tionally granted authority. 

4. Constitutional Law 11, 20a- 
"Due Process of Law" nnder the Fourteenth Amendment to the Federal 

Constitution and "Law of the Land" under see. 17, Art. I, of the State 
('onstitution, in relation to the exercise of the state police power, impose 
flexible restraints which are satisfied if the act in question is not unrea- 
sonable, arbitrary or capricious and the means selected have a real and 
substantial relation to the objects sought to he attained. 

5. Constitutional Law 5 11- 

In determining whether a statute enacted in the exercise of the State 
police power is unreasonable, arbitrary or capricious or lacking in real 
and substantinl relationship to the objectire sought to be accomplished, 
it  in proper to consider the historical development of the problem and 
prevailing public opinion in reg:ird to the evilc: fought to he suppressed. 

6. Constitutional Law a 18- 

A statute regulating the relationship of employer and employee will not 
be held unconstitutional af  class legislation so long as  the act applies alike 
to all employers and employees coming its scope. 

7. Constitutional Law 55 12, 1 s  

Chap. 328, Session Laws of 19-47, is applicable to all employerh and em- 
ployees within the State, and therefore the fact that  persons or groups 
coming within its scope must perforce he affected in different degrees 
because of the difference of their economic, social or political positions, 
does not render the Act unconstitutional as  discriminatory. 

8. ~ u n s t i t u t i o n a l  Law 8 16 35- 
Chap. 328, Session Laws of 1917, does not infringe the constitutional 

rights of free ipeech or nsfemhly, but to the contrary protects the right 
of employees to espresy their individual opinions by refusing to join unions 
and the right of employers and employers involved in a lahor controversy 
to assemble and publicize their positionf. 

9. Constitutional Law 5s Sa, 10& 
In determining the conhtitntionality of an Act pabsed in the exercise of 

the police power, the court may determine solely whether the Act violates 
any constitutional limitation, the question of pnblic policy being solely 
within the province of the Legislature. 

DEFENDAXTS' appeal  f rom X e f f l e s ,  J., at Ju ly  Term, 1947, of 
BUNCOMBE. 

T h i s  i s  a cr iminal  action i n  which the  defendants were charged with 
a violation of Sections 2, 3, and  5 of Chapte r  328 of the  Sessions Laws 
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of 1947, For convenience of reference the statute is reproduced here 
in full. 

"AN' ACT TO PROTECT THE RIGHT 'L'O WORK AND TO 
DECLARE T H E  PUBLIC POLICY O F  NORTH CARO- 
LINA WITH RESPECT TO MEMBERSHIP OR NON- 
MEMBERSHIP IS LAB0 R ORGAN [ZATIONS AS AF- 
FECTING THE RIGHT TO WORK: 'I'O MAKE UNLAW- 
F U L  AND TO PROHIBIT CONTRACTS OR COMBIXA- 
TIONS WHICH REQUIRE MEMBERSHIP IS LABOR 
UNIONS, ORGANIZATIONS OR ASSOCIATIONS AS 
CONDITION OF EMPLOYMENT: TO PROVIDE THAT 
MEMBERSHIP I N  OR PAYMENT 03' MONEY TO ANY 
LABOR ORGANIZATION OR ASSOCIATIOX SHALL NOT 
BE XECESSARY FOR EMI'LOYMEIGrL' OR FOR CONTIS- 
UATION O F  EMPLOYMENT ,IND TO AUTHORIZE 
SLTITS FOR DAMAGES. 

"The Generul Assemb1,y of N o r t h  Carolitaa d o  enact:  

"SECTIOK 1. The right to live includes the right to work. The 
exercise of the right to work must be protected and maintained free 
from undue restraints and coercion. I t  is hereby declared to be 
the public policy of North Carolina that the right of persons to 
work shall not be denied or abridged on account of membership or 
non-membership in any labor union or labor organization or asso- 
ciation. 

"SEC. 2. Any agreement or combination between any employer 
and any labor union or labor organization whereby persons not 
members of such union or organization shall be denied the right to 
work for said employer or whereby such membership is made a 
condition of employment or continuation of employment by such 
employer, or whereby any such union or organization acquires an 
employment monopoly in any enterprise, is hereby declared to be 
against the public policy and an illegal combination or conspiracy 
in restraint of trade or commerce in the State of North Carolina. 
"SEC. 3. No person shall be required by any employer to become 

or remain a member of any labor union or labor organization as a 
condition of employment or continuation of employment by such 
employer. 
"SEC. 4. NO person shall be required by iin employer to abstain 

or refrain from membership in any labor union or labor organiza- 
tion as a condition of employment or continuation of employment. 



"SEC. 5 .  X o  employer shall require a n y  person, a i  a condition 
of employment or continuation of employment to  p a p  a n y  dues, 
fees, or other charge- of a n y  kind t o  a n y  labor nninn or labor 
organization. 

"SEC. 6. A n y  perSon who m a y  be denied employment or be de- 
prived of continuation of his employment i n  violation of Sections 3, 
4 and 5, o r  of one or  more of such Sections, shall be entitled to  re- 
cover f rom such employer and f rom a n y  other person, firm, corpora- 
tion, o r  association act ing i n  concert with him by  appropriate  action 
i n  the courts of this  S t a t r  such damage% as he m a y  h a w  sustained 
by  reason of such denial or deprivation of employment. 

"SEC. 7. T h e  proviqionq of this ,\ct shall not app ly  to a n y  law- 
fu l  contract i n  force on the  effective date  hereof hilt they ahall apply 
i n  al l  respects to  contractc entered into thereafter anti to a n y  rp- 
newal or extension of a n y  cxisting contrac+. 

"SFC. S. I f  a n y  c l a u v .  sentence, paragraph  or par t  of thiq Ar t  
or the application thereof t o  a n y  person or circumstance, shall fo r  
a n y  reason, h~ adjndgcd by a court of competent jiinsdiction to  he 
invalid, such judgment qhall not affect. impair ,  or invalidate the 
remainder of thiq -1ct. and the application therrof to  other person 
or circumstances, bnt  -hall he confined to the par t  thereof directly 
inrolvrd i n  thp controveriy in  which such judgment shall have been 
rrnclcred and to the person or circnrnstancr involved. 

"SE~' .  9. A211 lane a11d claii-e.: of laws in conflict nit!l this Act 
a re  hereby repealed. 

'(SEC. 10. This  Act <hall hc in  fnll  forcc and e f f ~ r t  from and 
a f te r  its ratification." 

Chapter  75 of the General Statiltrq makes combinations, raonspiracies 
and contracts in  restraint  of t rade illegal and p u n i q h a h l ~  aq misde- 
meanors. 

T h r  defendant, George Whitaker .  was a hnilding contractor of the 
Ci ty  of Asheville. T h e  clrfendant, A. M. DcRrnhl ,  was a n  officer and 
agent of the A 1 s h e ~ i l l e  Building and Constr l~ct ion Trade i  Council of that  
City. T h r  other defendants were officers ant1 agent i  of local t rade  
unions or organizations affiliated with thc Almerican Fpderation of 
Labor, as was set out i n  the war ran t .  T h e  defendants were convicted 
i n  the Police Court  of the  Ci ty  of .\sheville. i n  which t h ~  rase had been 
du ly  institnted and tried, and f rom the judgment and w n t m c e  i n  this 
case defendants gave notice of appeal  t o  the Superior  Court ,  where the  
case mas tried de novo. W h e n  t h e  case was called f o r  t r i a l  in t h e  Supe  
r ior  Court,  the  Solicitor announced t h a t  he  would t r y  t h e  defendants on 
the original war ran t  issued in t h e  Police Court.  
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The warrant charged the defendants, George Whitaker, an employer, 
and A. M. DeBruhl, an officer and agent of the Asheville Building and 
Construction Trades Council, T. G. Embler and the other defendants as 
officers and agents of local trade unions and organizations "did unlaw- 
fully and willfully enter into an illegal combintition or conspiracy in 
restraint of the right to work and of trade or commerce in the State of 
North Carolina and against the ~ u b l i c  policy of the State of North 
Carolina, by executing a written agreement or ccntract by and between 
said employer and said Labor Unions and Org~mizations or combina- 
tions, whereby persons not members of said uniom or organizations are 
denied the right to work for said employer, or whereby membership is 
made a condition of employment or continuation of said employment 
by said employer and whereby said named unions acquired an employ- 
ment monopoly in any and all enterprises which may be undertaken by 
said employer are required to become or remain a member of a labor 
union or labor organization as a condition of employment or continua- 
tion of employment by said employer whereby said unions acquire an 
employment monopoly in any and all enterprises entered into by said 
employer in riolation of House Bill, #229, Session 1947, General Assem- 
bly of North Carolina, Chapter 328, 1947 Session Lams of North Caro- 
lina, and particularly sections 2, 3 and 5 thereof, and Chapter 75 of the 
Qeneral Statutes of North Carolina. 

I n  the Superior Court the defendants made 11 motion to quash the 
warrant on the alleged grounds that the warrant did not charge a crim- 
inal offense and that Chapter 328 of the Session Laws of 1947 was 
enacted in,  violation of Article I, Section 17, of the Constitution of 
North Carolina and in violation of the Due Process and Equal Protec- 
tion Clailses of the Fourteenth Amendment of the Federal Constitution; 
and it was further alleged that the Act was in violation of freedom of 
speech in assembly guaranteed by the First Amendment to the Federal 
Constitution and protection from State invasion by the Fourteenth 
Amendment. 

The defendants also alleged the Act was in conflict with the Labor 
Management Act of 1947 and Article TI, Section 2, of the Federal Con- 
stitution, but this argument w 9 not pressed on a~lpeal to this Court. 

The motion to quash was overruled, to which the defendants excepted. 
All of the defendants were convicted by the jury on the offenses 

charged in the warrant. The defendants thereupon made a motion for 
an arrest of judgment, assigning as grounds the.pefor t h ~  qame reasons 
set out in the motion to quash. 

This motion was overruled and sentence was imposed by the Court 
that each of the defendants pay a fine of $50.00 and also pay one-seventh 
of the costs. From this judgment and sentence the defendants appealed 
to this Court. 
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The charge of the Court to the jury was not sent up with the record 
ant1 it is, therefore, to be taken that the judge fully complied with the 
statute, G. S., 1-180, and stated in a   lain and correct manner the evi- 
dence given in the case and declared and explained the law arising 
thereon. 

I n  the brief of the defendants filed in this case, i t  is conceded that if 
the statutes alleged to have been violated are valid, the warrant properly 
charges the offenses alleged, and that there was adequate evidence of the 
violation of the statute. The defendants in their brief abandoned their 
assignments of error Nos. 1, 2 and 3, except as to their contention that 
a violation of Section 3 of the 1947 *4ct did not constitute a criminal 
offense. 

From the State's evidence it appeared that the defendant, George 
Whitaker, was a local building contractor engaged in  local construction 
work and had been such for many years. The defendant, A. M. DeBruhl, 
mas an officer and agent of the Asheville Building and Construction 
Trades Council. The defendant, T. G. Embler, was an officer and agent 
of the International Brotherhood of Electric Workers, Local Union No. 
238; H. E. Setzer, an officer and agent of the United Brotherhood of 
Carpenters and Joiners of America, Local Union No. 384; J. E. Rogers, 
an officer and agent of the Brotherhood of Painters, Paper Hangers, and 
Decorators of America, Local Union No. 839 ; Fred Black, an officer and 
agent of the Bricklayers, Masons and Plasterers International Union of 
America, Local Union No. 1 ; and R. B. Robertson, an officer and agent 
of the United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and Canada, Ashe- 
ville Local Union No. 487. 

These labor unions or organizations are all affiliated with the Ameri- 
can Federation of Labor, with a total membership of approximately 
1,260. 

These defendants, by their own admission, had entered into a written 
contract dated the 25th of May, 1947, which was offered in evidence. 
This contract provided that the employer agreed to recognize the labor 
unions of Asheville and vicinity as the spokesmen for the workmen in 
the industry and the representatives of their respective trades taken 
collectively. I t  was agreed that the employer mould employ none but the 
union members, affiliated with the Building and Construction Trades 
Council composed of the various unions mentioned. The use of mem- 
bers in good standing of the labor unions by the employer was to include 
skilled, semi-skilled and unskilled labor on all work thereafter to be done, 
directly or indirectly, by the employer. 

I n  Section 4 of the contract, the employer agreed to abide by all rules 
and regulations of the respective trades affiliated with the Building and 
Construction Trades Council, and comply with the rates of wages and 
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specified hours recognized by the respective trades. Sub-contractors, if 
employed, would be likewise bound. 

The contract in Section 6 recognized the right of the employer to dis- 
charge an employee for incompetency, intoxicaticln or other just causes. 
Provision was made for arbitration in cases of disputes or difference?. 
The agreement was to be in effect from the 25th of May, 1947, until the 
25th of May, 1949, and to continue from year to year unless either party 
expresses a desire for a change ninety days prior to any annual termina- 
tion date. 

Evidence for the State was not contradicted by any of the defendant?. 
Defendants, however, offered as witnesses certain officers of the State 
Federation of Labor who, without objection on the part of the State, 
made statements in the form of arguments, presenting their views as to 
union security agreements upon the economic welfare of employers and 
employees and the people of the State generally. 

The defendant, George Whitaker, testified in the case and gave his 
reasons for his willingness to enter into the closed shop contract with the 
labor unions, which is set out in the record. He did not deny that he 
had entered into the contract. 

The jury returned their verdict : 

"That the defendants are guilty of violating the provisions of 
House Bill #229, 1947 Session 'of the General Assembly of N. C., 
Chapter 328, 1947 Session Laws of North Carolina, and Chapter 75 
of the General Statutes of North Carolina, ns charged in the war- 
rant." 

On the coming in of the verdict the defendants moved to set it aside 
for errors committed on the trial. The motion was overruled and de- 
fendants excepted. Judgment was entered on the verdict that defendants 
pay a fine each of $50.00 and each pay one-seventh of the costs. 

The defendants moved for an arrest of judgmenl; for the grounds above 
alleged, and the motion was overruled. Defendants excepted. 

To  the judgment rendered defendants objected, and excepted; and 
appealed, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

George Pennell, Padway, Woll, Thatcher, Kaiser, Glenn & Wilso~z, 
By: Herbert 8. Thatcher-for defendants, appellimts. 

SEAWELL, J. The question whether violation of Sections 3, 4 and 5 
of the challenged statute constitutes a criminal offense was raised in 
6'. V .  Bishop, post, 371, and affirmatively answered. To this we refer. 
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I n  so far as the same question is raised in this case, it may be, on the 
same reasoning similarly answered. 

We note that appellants' brief abandons assignments of error No. 1 
(R. pp. 4 & 30) and No. 2 (R. pp. 14 & 30) relating to the sufficiency 
of the warrant to state the charge and the sufficiency of the evidence to 
convict, if the statute is declaratory of a criminal offense, except that 
they insist on the motion to quash the warrant and arrest the judgment 
for that cause. We have referred to the contention supra. The defense 
stresses the contention that Chapter 328 is in contravention of both the 
State and Federal Constitutions, and, therefore, void. 

While the basic laws under which the validity of the challenged legis- 
lation must be determined are elementary, they are, nevertheless, so 
fnndamental as  to bear summarization at  this point. The Tenth Amend- 
ment to the Constitution of the United States provides, "The powers not 
delegated to the United States by the Constitution nor prohibited by it 
to the States are reserved for the States respectively or to the people." 
Within this reservation of powers to the individual states, is what has 
h e n  judicially termed "the police po~ver."l Chapter 328 of the General 
Session Laws of 1947 was enacted in attempted exercise of that power. 
The authority of the Legislature to pass this statute, or any other meas- 
ure i t  may deem necessary in the public welfare, is unlimited except 
where prohibited by the Federal or State Constitution or in conflict with 
Federal law enacted pursuant to constitutionally granted authority. The 
enactment in question has been challenged as prohibited by the Four- 
teenth Amendment to the Federal Constitution and Article I, Section 17, 
of the State Constitution. 

Neither the Fourteenth Amendment nor Article I. Section 17. con- 
tains any unqualified prohibition. Both operate to prevent the Legisla- 
ture from depriving anyone of individual or property rights except by 
due process of law. Due process is, of necessity, an elastic term which 
through the years has been expanded to cope with the varying problems 
of our increasingly complex society. 

The flexible restraints which the Fourteenth Amendment has placed 
upon the use of its police power by a state are carefully set forth by 
hlr. Justice Roberts in il 'ebbin v. .Yew York ,  291 I?. S., 502, at pages 
523 and 525 : 

"Under our form of government the use of property and the 
making of contracts are normally matters of private and not of 
public concern. The general rule is that both shall be free of gov- 

1"What are the police powers of a state? They are nothing more or less 
than the powers of Government inherent in every sovereignty to the extent of 
its dominion." Judge Taneu, License cases, 5 How., 504, 583. 
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ernmental interference. But  neither prope:rty rights or contract 
rights are absolute; for government cannot e:xist if the citizen may 
a t  will use his property to the detriment of his fellows, or exercise 
his freedom of contract to work them harm. Equally fundamental 
with the private right is that  of the public to regulate i t  in the com- 
mon interest. 

"The Fi f th  Amendment, i n  the field of Federal activity, and the 
Fourteenth as respects state action, do not prohibit governmental 
regulation for the public welfare. They merely condition the exer- 
tion of the admitted power, by securing tha t  the end shall be accom- 
plished by methods consistent with due process. And the guarantee 
of due process, as has often been held, demands only that the lam 
shall not be unreasonable, arbitrary or capricious, and that the 
means selected shall have a real and substantial relation to the 
object sought to  be attained." 

The elasticity of these restrictions upon the use of the police power is 
the life-giving elasticity of the Constitution itself so vital to our eco- 
nomic, social and political growth. Perhaps more than that of any other 
social force, the progress of labor toward its rightful place in  our society 
would have been retarded if all statutes enacted in  the exercise of the 
police power had been measured on the Procrustean bed of judicial 
precedent.2 The dictates of the Fourteenth Amendment, that "the means 
selected shall have a real and substantial relation to the object sought to 
be obtained," must be viewed in the light of contemporary conditions 
under which the Legislature has seen fit to enact the statute in question. 
However, i t  is obvious that  a clear understanding of those conditions 
is impossible without some resort to the historical development of the 
governmentally imposed rules for the struggle between the employer and 
the employed.3 

2For instance, the Supreme Court of the United S t a t e ~  has sustained as valid 
exercise of this power, the statutes providing for m~simum hours (Runtincl 
v. Oreqon, 243 U. S., 426). workmen's compenwtion ( V m c  Y o l k  Ccntrol  Rai7- 
road Co. v. White, 243 U .  8.. 188), prohibiting intimidation of employees 
(People v. Waah b u m ,  285 Mich., 119 : appeal denied. 205 U. S , :77) anrl pro- 
hibiting racial discrimination (Railzca~j U n i l  Aasocintion v. Corni. 326 U. S., 
88). 

3"Whether a law enacted in the exercise of the police power is justly subject 
to the charge of being unreasonable or arbitrary. can crdinarily he determined 
only by a consideration of the contemporary conditions, social, indi~strial and 
political, of the community to be affectc'd thereby. Resort to such facts is 
necessary, among other things, in order to appreciate the evils sought to be 
remedied and the possible effects of the remedy proposed. Searly all legisla- 
tion involves a weighing of public needs as against private desires; and like- 
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UntiI  recently, t h e  struggle between management  a n d  labor  has  been 
demonstrably one-sided wi th  Anglo-American law favoring t h e  side 
possessing "the heaviest artillery." Since t h e  first a t tempts  within this  
country t o  define the  legal weapons and  areas  of combat were based upon 
Engl i sh  precedent, a brief look i n  t h a t  direction m a y  be helpful. 

I n  England,  a n y  combination of laborers t o  raise wages or shorten 
hours  was a cr ime unt i l  1824.4 Vnt i l  1571, i t  was also a cr ime to 
threaten a s t r ike o r  even t o  persuade a n  employee t o  leave his work; ;  i n  
1875, Par l i ament  enacted legislation providing t h a t  workmen would not 
be subject t o  indictment f o r  cr iminal  conspiracy i n  effecting collectively 
t h a t  which tras lawful  f o r  one workman to while the  closed shop 
was recognized as  legal i n  1898 by  the  House  of Lords, act ing as  E n g -  
land's highest court,T t h a t  body was unxi l l ing  to  declare the  boycott a 
legal weapon of labor  although i t  had previously held i t  to  be a permis- 
sible economic weapon when used by  a combination of shipping f i rms;8 
t h ~  boycott and peaceful picketing were legalized in 1906 by  the Trade  
Disputes Act ;!I following the general strikes of 1926, Grea t  Br i ta in  pro- 
hibited local and  public authorities to  enter  closed shop agreements;lO 
t h a t  restriction was lifted i n  1946 . l1  

Meanwhile, i n  this  country ear ly labor cases followed the  English 
courts' interpretat ion of t h e  common law. T h e  Philadelphia Cord- 

wise n neighing of relati\e cocial rnli~es. Since government is not an exact 
science, prevailing p~tblic opinion concerning the evils and the remedy is  among 
the importtint factc deterring considerntion ; particulnrly, when the public 
conriction i c  both deep-seated and widecpread and has been reached after 
deliheration. What. a t  nny pnrticillnr time, is the paramount public need is, 
nececcnrilj. 1:lrgely a matter of judgment. Hence, in pawing upon the validity 
of n law thallrnged a 9  being iinrenconal~le. nit1 mny 11e tlerired from the expe- 
rlmct' of other coiintrics and of the s e ~ e r a l  State- of our Union in which the 
cornmon law ant1 its conceptionc: of liberty ant1 of property prevail. The his- 
tory of the riilcc governing contectf I~etwcen employer and employed in the 
cevrrnl English-cpenking coiintrics ill~iitrntec: both the snw-'ptibilitp of such 
rulei to change and the variety of contcmpornry opinion n q  to what rules will 
beqt cervc the piiblic interert. The divergence of opinion in this difficult field 
of govc~rnmentnl action shoiild ndmonich ur not to declxre a rule arbitrary and 
unrenconnhle merely because we are convinced that it is fraught with danger 
to the pnt~lic weal, and thuc to cloce the door to ~sper iment  within the law." 
Just icc Brandcis. dissenting opinion, Trwax 2;. Corriqnn,  247 U. S., 312, 356. 

4.7 GPO. 4. C 95. 
.;Criminal TAW Amendment Act (1871).  34 and 33 Tic. C. 32. 
GThc Confpiracy and Protection of Property Act (1875) 38 and 39 Vic. C. 86 

Section 3. 
7Alle?i 2;. Flood. A. C .  1. 1898. 
8Compare diogt t l  Steamship Co. v. JIcBregor (1892) A. C. 25 and Quinn v. 

Leathern (1901) A. C .  495. 
96 Edw. 7, C. 47 Section 2. 
lOTrnde Displites Act of 1927, .... . ......... ..... .... ....................................... 
l lTrade Disputes & Trade Unions Act, 1946, 9 & 10, Geo. 6, C. 52. 
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wainem case is generally regarded as the first labor case in  America; 
i n  1806 a combination of journeymen shoemakers to effect a higher pay 
schedule was held illegal under the common law doctrine of criminal 
conspiracy.12 This typified the early treatment of such matters. The 
courts made the initial inroads in  the common law rules governing the 
employer-employee relationship, but the multiplicity of forums made 
for  a variety of laws among the several states. The right of working- 
men to form unions and strike for legitimate ends was recognized in 
1842,13 but the judicial views on what constituted legitimate ends dif- 
fered greatly.14 Many states held the closed shop illegal even in the 
absence of prohibitive statutes; while many others regarded i t  as justi- 
fiable and legal.15 I t  is not here necessary to multiply illustrations or 
attempt to  catalogue judicial pronouncements on labor matters. I t  is, 
however, significant to note tha t  Jz~stice Brana'eis i n  discuss in^ this , - " 
heterogeneous growth of labor relations law in  hicg dissenting opinion in  
Truax v. Comigan,l6 first spoke of ". . . the abflence of legislation, to 
determine what the public welfare demanded . . ." and then stated 
u Judges, being thus called upon to exercise a quasi-legislative function 
and weigh relative social values, naturally differed in  their conclusions 
on such questions." 

~ l t i r n i t e l ~ ,  state legislatures did attempt '(tc, determine what the 
public welfare demanded" by enacting laws defining the area of per- 
missible conflict open t o  industrial combatants. Their general authority 
to do so has been firmly estab1ished.l; I n  the realm of labor contracts, 

~~C'ommonircnlth 1.. Piillis (1806) Docnmcntar~. history of American Indw- 
trial Society. Vol. 3, p. 59. 

l~Commonzveulth 1;. f l i ~ n f ,  45 Ma~s.. 111. Cited in R. o. Van Pelt, 136 h'. C., 
633. 

I4For instance, i n  wme jurisdictions the strilic was  held an illegal mennu of 
procuring a nnionjzed shop: (Plant ? 7 .  Woods, I76 Maris., 492) while in  others 
it was held legal ( R .  o. P a n  P d t ,  s i c p w ) .  

1Veller, Labor Disputes & Collective Bargaining. Vol. 2,  sec. 424 et s tq .  
IWupra, note 3. 
17"The right of the state to determine whether the common interest is best 

served by imposing some restrictions upon the iise 01' weapons for inflicting 
economic i n j u r ~  in the str~iggle of conflicting industrial forces has not pre- 
viously been doubted." Carpenters' Uniov v. Rittw's Cafe, 316 U. S., 722, @A 
725. 

"That the State has power to regulate labor unions a i th  n view to protecting 
the public interest is, as the Texas court said, hardly t o  be doubted." Thomn~ 
v. Collim, 323 U. S.. 516, @ 535. 

"It is true that the rights of employers and employees to conduct their eco- 
nomic affairs and to compete with others for  a share in the products of indus- 
try are s11b.ject to modification or qualification in the interests of society in 
which they exist. This is but an instance of the powel- of the State to set the 
limits of permissible contests open to industrial combatants." Thornhill c. 
Alabama, 310 U. S., 88, pp. 103 & 104. 
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the Supreme Court of the United States has sustained, as valid exercise 
of state police power, legislation providing for maximum hours,ls work- 
men's compensation,lg forbidding payment of- seamen's wages in ad- 
vance,20 prohibiting intimidation of employees,21 and pohibit ing racial 
discrimination.22 I n  commenting on the latter decision, Professor E. 
Merrick Dodd stated, "Whatever might have been thought to be the law 
in the days when liberty of contract was treated by the Supreme Court 
as an almost absolute constitutional privilege, the decision in the Corsi 
case was to be expected. I t  is a natural consequence both of the increase 
in  the economic power of unions and of the Supreme Court's increasing 
recognition, in recent years, that to refuse to treat the economic power 
of particular private groups as a constitutional justification for their 
regulation is  in effect to substitute prirate government for government 
of, by and for the people. Now that emplovers have lost what were 
formerly regarded as their constitutional rights of discriminating against 
union members and of paying less than legislatively-determined mini- 
mum wages, now that statutory bargaining rights granted to unions have 
been found to create implied duties not to discriminate against racial or 
religious groups, a union's claim that anti-discrimination laws infringe 
its constitutional liberties is a palpable anachronism. Moreover, what 
is true of labor unions, economic institutions which even when they have 
no closed shop agreements, tend to obtain a large measure of job control, 
i s  presumably true a fortiori of employers, who are the creators of 
i ~ b s . " ~ ~  

The most comprehensive gains made by labor have unquestionably 
been made in  the field of Federal legislation. I t  is neither possible nor 
necessary for  us to do more than highlight those gains in this opinion. 
T h e  Clayton. Act i n  1914 restricted the use of the injunction in labor 
disputes i n  an effort to correct an  almost universally recognized abuse of 
that  judicial process.24 This marked the first major step taken by Con- 
gress in  enacting rules beneficial to labor in its conflict with manage- 
ment. However, i t  fell f a r  short of its purpose and the Norris-LaGuardia 
Act in 1932 further and more specifically restricted the use of the injunc- 
tion in addition to prohibiting "yellow dog contracts" and limiting the 
liability of union officials.25 I n  1935 Congress enacted the National 

Isnuntinq 91. Orcgon.  supra .  
193cu) Yor7c Central  Rai lrood Co.  11. I r h i t e ,  s ~ r ) ~ r n .  
2OPnt t~rson  v. T h e  Bag-76 E ~ t f l o r a ,  190 1J. S.. 160. 
21Pe01)Ze v. W a s h  burn.  811pTfl. 
22Railway Mai l  Asdociation v .  Cors i .  slcpra. 
2358  HLR 1018 @ 1061. 
%The Clayton Act, Oct. 15. 1941. C. 323, Sec. 20. 38 Stat. 730, 738. 
%Act  of March 23. 1032. C.  90, 47 Stat. 70 and 73. 
2 6 T h ~  National Labor Relations Act, Act of July 5, 1935, C. 3725, 149 

499. 
Stat. 
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Labor Relations Act26 declaring the public policy of the United States 
to  be the  encouragement of collective bargaining and the protection of 
"the exercise by workers of full freedom of association, self-organization, 
and designation of representatives of their own choosing, for the purpose 
of negotiating the terms and conditions of their employment or other 
mutual aid or  protection." T o  safeguard those rights the Act prohibited 
five specified types of unfair employer practices. I t  further provided for 
the  settlement of questions as to who are to represent employees. and i t  
specifically preserved the right to strike. Among other provisions of the 
Act was the authorization of closed shop agreements with the specific 
limitation that  nothing contained in the Act would permit ~ u v h  agree- 
ments in  states under whose laws they were illegal. 

Perhaps i t  might be said with the passage of The Sational  Lahor 
Relations Act, "the labor movement has come full circle."27 Pt>rhaps 
that statute only marked a temporary high point ,n the progrws of labor 
which will some day be surpassed. We cannot know now, and our frel- 
ings i n  the matter have no bearings upon the case a t  hand. What is 
more important t o  a consideration of this case is that  Congress contem- 
poraneously with the adoption of Chapter 328, by the North Carolina 
General Assembly, determined that  i t  had gone too f a r  in  licensing wcap- 
ons which labor might use in obtaining its ends and that further restric- ., - 
tions thereon were necessary i n  the public interest. The Taft-Hartley 
Act28 was primarily adopted for that purpose. The purpose and pro- 
visions of that  statute, therefore, become highly important to a consid- 
eration of the contemporary conditions out of which Chapter 325 also 
emerged. 

Section 1 of the National Labor Relations Act has found, as a hacis 
for that  statute, that  the national welfare had been adversely affected by 
several stated malpractices of management in itq dealings with labor. 
Section 1, of the Taft-Hartley Act restated those findings on the basis of 
evidence considered by Congress, finding that  both labor and managc- 
ment were guilty of acts in their relalionship to each other which news- 
sitated mutual regulation in  the public i n t e r e s t . 2 V h e  industrial ~ t r i f e  
and disruption of the national economy which led to  this finding of dual 
responsibility and blame are briefly summarized in the reports n-hich 

27Justice Jackson. dissenting opinion. H u n t  1.. Cri~wbnch (194.7). 325 C. S., 
521. 

2sThe Lahor Management Relations Act. Chapter 1211, Pnblic.Lam, 101. 
29"Dnring the last few yenrs the effects of industrial strife have a t  times 

brought our country to the brink of a general economic paralysis. Employees 
have suffered ; employers hare suffered : and above all the public has suffered. 
The enactment of comprehensive legislation to define clearly the legitimate 
rights of employers and employees in their industrial relations in keeping with 
the protection of the paramount public interest is imperative." House of 
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accompan ied  t h e  Senate and H o u s e  Bills and t h e  conference committee 's  

report at the adop t ion  of the T a f t - H a r t l e y  Act of 1947. 

Sec t ion  7 of t h e  T a f t - H a r t l e y  Act p roh ib i t s  t h e  n a r r o w l y  defined 

closed shop, a n d  Sec t ion  8 ( 3 )  p e r m i t s  a u n i o n  shop  sub jec t  to ce r t a in  

conditions.  Sect ion 14  (b )  supplements these  sections b y  p o v i d i n g  : 

(' ' (b)  N o t h i n g  in that Act shall be const rued a s  a u t h o r i z i n g  the 
execution o r  app l i ca t ion  of ag reemen t s  r equ i r ing  membersh ip  i n  a 
labor o rgan iza t ion  a s  a condi t ion of employmen t  in a n y  S t a t e  or  
T e r r i t o r y  in w h i c h  such  execut ion o r  app l i ca t ion  is  prohibi ted  by 
State or T e r r i t o r i a l  Law.' 7'30 

Representatives. SOth Congress. Fi rs t  Session. Report So .  24.5 (hcc.olnpaIlS'ing 
HR 3020). 

"\Ve have felt thnt on the record before us the abuses of the system have 
become too serious ancl niimc.rons to justify permitting present law to remain 
unchanged. . . . Siimf~rons csnmples \\-c.rc> presented t o  the Oommittce of the  
way union leaders have iisetl closet1 shop devices a s  a method of depriving 
employees of their  johs :m(l in some c ; ~ s c ~  n means of securing a livelihood 
in their  trade o r  calling fo r  purely c:~pric.ions re:~sons." Senate, SOth Congress, 
Fi rs t  Session (Report  To. 10.5). 

3OThe possible nped for sllpplrmcntnl stnte legislation, hawtl on the actnal 
a(1ministration of thc. Taft-Tlnrtlry Act, was  revealed by the  vhief administra- 
tive officer of the N:ition:~l T,almr Relntions I h n r d ,  General Connsel Eohert  S. 
Denham. in :i s]wec11 to tlic St.  T,oiiis D:lr .Xssoci:rtion on Kovcnil~er :3. 19-17. In  
discussing the growth of bootleg contracts for  iinion o r  closed shops made in 
defiance of the  Ta f t - Ih r t lpy  Act. Mr. Dcnh:~m stated : "At this point, i t  also 
might be well to invite yonr attention to a sitilation which has  arist.11 on many 
occasions since Angnst 22. Tha t  is, there have been occasions whrn employers 
have enjoyed satisfactory relations with the nnion in their  plant. The  contract 
has  expired since Angust 22, and the nnion and the employrr arc  attempting 
to negotiate a ncw contract. Therc is no question of recognition involved, 
because the  employer is  cluitcl willing to recognize the union and realizes that  
i t  does, in fact. represent a majority of his employees. 1311t the  nnion insists 
t ha t  the  new contract contain n union shop provision. Let u s  asslime t h a t  the 
union is  one which has  not complied with the reqnirements filing certain data 
with the Secretary of Lahnr ant1 vrrtnin affidavits of i t s  officers with the  
National Labor Relations Roartl. 111 short. the  iinion is not in a po,sition 
where i t  can rcqiiest the 13oartl to conduct the usiial nnion shop election. 
Nevertheless, the employer in seeking to maintain his relations with the union, 
accedes to the  union's demands ant1 esrcntcs n contract with the  iinion shop 
provision in i t  witliont thc r r rp i red  elcc.tion xmong the  employees. The 
National Labor Relations Board cannot prevent such a contract and there is  
nothing inherently illegal in i t .  hiit i t  does not afford either t h e  nnion o r  the 
employer any  protection. l~ecaiise, if the  employer should discharge an em- 
ployee a t  the insistence of tlic nnion f o r  hnvinr lost his good stantling with 
the union, even if i t  should be fo r  nonpayment of diies, siich a discharge would 
constitute an  unfair  labor practice anil the  employer could expect that  if 
charges were filed, he would be ordrred to reinstate the  employee; he might 
be'ordered to make the employee whole f o r  back pay loss, o r  the union, in such 
circumstances, might be required to make the employee whole out of i t s  funds." 
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The committee on Education and Labor explained this provision to 
the House as follows: ". . . by section 13 the United States expressly 
declares the subject of compulsory unionism one that the States may 
regulate concurrently with the United States, notwithstanding that the 
agreements affect commerce, and notwithstanding that the State laws 
limit compulsory unionism more drastically than does Federal law."31 

The report of the Senate Committee on Labor and Public Welfare32 
discusses the Committee's findings and the evidence adduced by it which 
led to the enactment of the provisions referred to above. Those findings 
are so pertinent to the reasonableness and relevancy of the North Caro- 
lina "Right to Work Statute" that it behooves us to quote at length from 
the report. 

"A controversial issue to which the cominittee has devoted the 
most mature deliberation has been the problem posed by compulsory 
union membership. I t  should be noted that when the railway work- 
ers were given the protection of the Railway Labor Act, Congress 
thought that the provisions which prevented discrimination against 
union membership and provided for the certification of bargaining 
representatives obviated the justification for closed-shop or union 
shop arrangements. That statute specifically forbids any kind of 
compulsory unionism. 

"The argument has often been advanced that Congress is incon- 
sistent in not applying this same principle to the h'ational Labor 
Relations Act. Under that statute a ~rov iso  to section 8 (3) per- 
mits voluntary agreements for compulsory union membership pro- 
vided thev are made with an unassisted labor organization renre- " 
senting a majority of the employees at  the time the contract is made. 
When the committees of the Congress in 1935 reported the bill which 
became the present National Labor Relatiom Act, they made clear 
that the proviso in section 8 (3)  was not intended to override State 
laws regulating the closed shop. The Senate committee stated that 
'the bill does nothing to facilitate closed-shop agreements or to make 
them legal in any State where they may be illegal' (S. Repr. No. 
573, 74th Cong., 1st sess., p. 11 ; see also H. Rept. No. 1147, 74th 
Cong., 1st sess., pp. 19-20). Until the beginning of the war only 
a relatively small minority of employees (less than 20 per cent) 
were affected by contracts containing any compulsory features. Ac- 
cording to the Secretary of Labor, however, within the last 5 years 
over 75 Der cent now contain some form of aom~ulsion. But with 
this trend, abuses of compulsory membership :have become so numer- 
ous there has been great public feeling against such arrangements. 

alRouse Report, 245, 80th Cong., 1st. sess., p. 34. 
s2Senate Report, 105, 80th Cong., 1st. sess., pp. 5, 6 ,Sr 7. 
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This has been reflected by the fact that  in 1 2  States such agreements 
have been made illegal either by legislative act or constitutional 
amendment, and  in 14 other States proposals for abolishing such 
contracts are now   ending. Although these regulatory measures 
have not received authoritative interpretation by the Supreme Court 
(see A.  F. of L. v. Watson, 327 U. S., 582), it is obvioils that they 
I'ose important questions of accommodating Federal and State legis- 
lation touching labor relations in industries affecting commerce 
(Hill v. Florida, 325 U. S., 538;  see also, B e t h l e h e m  S t e e l  Co. v. 
AT. Y .  Labor Board, decided by the Supreme Court April 7, 1947). 
I n  testifying before this committee, however, leaders of organized 
labor have stressed the fact that in the absence of such provisions 
many employees sharing the benefits of what unions arc able to 
accomplish by collective bargaining will refuse to pay their share of 
the cost. 

"The committee has taken into consideration these arguments in " 
reaching what it considers a solution of the problem which does 
justice to both points of view. We have felt tha t  on the record 
before us the abuses of the svstem have become too ~e r ious  and 
numerous to justify permitting present law to remain unchanged. 
I t  is clear that the closed shop which requires pre-existing union 
membership as a condition of obtaining employment creates too 
great a barrier to free employment to be longer tolerated." 

At  this writing 15 states have been called to  our attention in which 
laws have been adopted prohi,biting closed shops, either by constitutional 
amendment or  by legislative act.33 The  provisions of this legislation 
are comparable or substantially similar to Chapter 328.34 Great weight 
must be attached to the fact that so many separate jurisdictions have, 
within a short space of time, seen fit to exercise their police power in 
the same manner and for the same purposes. The composite will of such 
a broad cross section of our countrv cannot be l i ~ h t l v  discarded as unrea- " " 
sonable, arbitrary or capricious or lacking in substantial relationship to 
its objective. "Since government is not an  exact science, prevailing 
public opinion concerning the evils and the remedy is among the impor- 
tant facts deserving consideration; particularly, when the public convic- 
tion is both deep-seated and widespread and has been reached after 
deliberation."35 

33In Arizona. Arlransas. Florida and Nebraska constit~itional amendments of 
t h a t  character have been recently adopted. 

34Snrh statutes hare been enacted in Dolnware, Georgia, Louisiana, Tennes- 
see, Texa~,  Virginia, and Iowa. 

3 j J u ~ t i c e  B m n d e i s ,  dissenting opinion, l'r?(ax 2). Corrigan, supra, note 3. 
See also Muller v. Oregon, 208 U. S.. 412. 
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The appellants contend that Chapter 328, together with Chapter 75 of 
the General Statutes, constitutes class legislation and is discriminating 
so as to deny them equal protection as guaranteed by the Fourteenth 
Amendment of the Federal Constitution and A:rticle I. Sec. 17. of the 
State Constitution. The nature of the employer-employee relationship 
has itself long been recognized as constitutional justification for legisla- 
tion applicable only to persons in that relative status.36 The only ques- 
tion raised by the plea of discrimination is whether the statute applies 
alike to all employers and to all employees within its scope who may be 
found situated in like circumstances and conditions.37 

Any legislation in exercise of the police power must perforce affect 
in different degrees persons or groups within its orbit who occupy differ- 
ent economic, social or political positions with reference to the ends 
sought by the legislation. Thus Chapter 328 may enable a non-union 
workman to obtain a "free ride" by receiving bmefits attained through 
the expense and efforts of union workmen, but neither this nor other 
illustrations which might be given of the variable incidences of the 
statute upon persons differently circumstanced can render the Act dis- 
criminatory. Chapter 328 is geographically coextensive with the State 
of North Carolina and its provisions are applicable with the same force 
to all employers within those boundaries just as they are applicable to 
all employees therein. I t  is difficult to see how, within the scope of its 
authority, the statute could be more uniform in its application. 

We can see no merit in the appellants' proposition that Chapter 328 
violates the Fourteenth Amendment by abridging the rights of free 
speech and assembly guaranteed by the First Amendment. That argu- 
ment has been used successfully against a certain type of legislation 
restricting union activity. The Supreme Court 3f the United States in 
Thornhill v. Alabama, supra, held that a state statute prohibiting peace- 
ful picketing was void as infringing upon the natural rights secured by 
the First Amendment. A like result was reached in Thowms I). Collins, 
323 U. S., 516, with respect to a state statute requiring procurement of 
an organization card as a prerequisite to the solicitation of workmen to 
join a union. However, Chapter 328 bears no resemblance to that type 
of statute. On the contrary, it seems to us that Chapter 328 may serve 
to secure the rights of free speech and assembly to all persons concerned. 
The statute protects the rights of workmen to organize; it further pro- 
tects rights of workmen to express their ipdividusl opinions by refusing 
to join unions. The right of either side, or any faction of any side, to a 

36New York Central Railroad Co. v. White ,  243 U .  K, 188. Arizona Employ- 
era Liability case, 250 U .  S . ,  400. Second En~ployers Liability Case, 223 U. S . ,  
1. Mullen v. Oregon, supra, 

87Barbier v. Connolly, 113 U .  S . ,  27. Hayes .ti. Missouri, 120 U .  S . ,  68. 
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labor controversy to  assemble and publicize its own ideas remains in- 
violate. 

The  essence of the courts' decision in Thornhill v. Alabama, is con- 
tained in  the following statements of X r .  Justice hIurphy a t  pages 102 
and 103 of the opinion: "In the circumstances of our times the dissemi- 
nation of information concerning the facts of a labor dispute must be 
regarded as within that  area of fFee discussion that  is gp-iranteed by the 
Constitution. . . . Free discussion concerning the conditions in industry 
and the causes of labor disputes appears to us indispensable to the effec- 
tive and intelligent use of the processes of popular government to shape 
the destiny of modern society." X r .  Justice Rutledge, speaking for the 
Court in Thomas v. Collins, stated a t  page 532, "The right to discuss, 
and inform people concerning, the advantages and disadvantages of 
unions and joining them is protected not only as a par t  of free speech, 
but as  a part  of free assembly." Regardless of how salutary the net 
result of a closed shop agreement may be, it  seems patent to us tha t  the 
freedom of discussion and dissemination of ideas by all concerned in 
labor disputes are more restricted by such agreements than by a statute 
which stresses individual initiative and liberties bv ~ r o h i b i t i n p  the use " .  " 
of union membership or the absence thereof as a condition of employ- 
ment. 

The  General Assembly of North Carolina has attempted to draw upon 
the residual powers of the State in an effort to remedy a situation of 
economic instability which has alarmed thinking people throughout the 
country. Those efforts have culminated in a prohibition upon the use 
of union membership or the absence of union membership as a condition 
of employment or continued employment. Substantially the same result 
has been reached in many other state forums which have considered the 
problem and also to a limited degree by the Congress of the United 
States." I n  one of those States, Florida, the people adopted a Constitu- 
tional Amendment having the same purpose and effect as Chapter 328. 
,I three judge Federal District Court held the amendment valid exercise 
of State police 

38See: The Labor Jlanagement Relations Act, discussed supra. 
The Railway Labor Act, Act of Ifay 20, 1926 C. 347, 44 Stat. 577; 

as amended by Act of June 21, 1934, C. 691, 48 Stat. 1185; Act of April 10, 
1936, C. 166, 49 Stat. 1189, among other things. prohibits closed shop or "yellow 
dog" contracts in the labor relations of railroads and airlines and their em- 
ployees. The constitutionality of the statute has been broadly sustained. 
Rhiclds v .  Utah Idaho C t ~ t .  R. Co., 305 U .  C., 177; Virginia R ~ J .  Co. v. System 
Federation. No. 40, 300 U. S., 515. 

39Arnerican Pederation of Labor v. Watson, 6 F. Supp.. 1010, reversed in 
327 U. S., 582, on the grounds that the Florida Amendment has not been inter- 
preted by the highest court of Florida. 
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S t a t e  laws s imilar  t o  Section 4 which outlaw "yellow dog contracts" 
were first ruled unconstitutiona140 bu t  a r e  now regarded as valid.41 
T h e  appellants have not  questioned the constitutionality of Section 4. 
They  contend, on the  contrary, t h a t  such a provision outlawing contracts 
requir ing abstinence f r o m  union membership should be held constitu- 
tional and  t h a t  a con t ra ry  result should be reached respecting the cor- 
ollary provisions of Sections 2, 3 and 5 prohibiting union membership 
f r o m  being made  a requisite of employment. W e  cannot accept this 
view. I n  either instance, the s tate  is merely delineating the area within 
which two factions with largely conflicting aims m a y  wage their  d i s iu te r  
without  transgressing the  public welfare. If the  S ta te  m a y  say  to the 
employer, ('you cannot deny work t o  anyone becr~use of his membership 
i n  a union," we t h i n k  i t  follows, tr, for t ior i ,  t h a t  the  s tate  may say t o  the . " 

parties, "you cannot deny work to anyone becausc he  is not a member of 
a 11nion."4~ 

W e  a r e  not called upon here to  determine the wisdom of the Legisla- 
ture's action in  adopting Chapte r  328. O u r  sole clmcern must be whethcr 
the  Legislature has acted within the limitations imposed upon i t  hy tho 
Fourteenth Amendment t o  the  Federal  Constitution and  Article I, S r r -  
t ion 17, of t h e  S ta te  Const i t~t ion.~"n determining tha t  question Irr 
believe t h a t  Article I, Section 17, should he viewed i n  the same light 
Justice Iiolmcs regarded the  Fourteenth Amendlnent : "There is noth- 
ing  I more deprecate t h a n  the  use of the  Fourteenth Amendment beyond 
t h e  absolute compulsion of its words to  prevent the making  of social 
experiments t h a t  a n  impor tan t  p a r t  of the  community desires in t l ~ ~  
inRu~ated chambers afforded by  the  several States, even though the cx- 
periments m a y  seem fut i le  or even noxious to  me  and those whosr jntlp- 
ment  I respect." 

4OCoppayr o. Kansan. 236 U. S., 1. 
4 1 0 :  NLRR v. done8 4 L a u g h l i ~  Rtrcl Corp., 801 1:. S.. 1 : Phclpn 1 ) o d v  

Corp. v. NLRB,  313 U .  S., 177. 
4Y"'ccordingly. decision here has recognized thnt employers' attempts to  per- 

snade to action with respect to joining or not joining nniohs are within the 
First Amendment's gnaranty. . . . The Constitution m t e c t s  no less the em- 
ployees' converse right. Of course espnnsal of the cr%nse of labor is entitled 
to no higher constitutional protection than the eymisal  of any other l ~ m f i i l  
caiise. I t  is entitled to the same protection." Thornus 1). Collinn. nupm. 

43"The wisdom or lack of wisdom of :I state statute or of a provision in  n 
state constitution is not a matter for the courts. Tile people, through their 
representatives in the Legislature and through their v3te for an amendment to 
their constitution, have the right to commit folly if t11e.v please, provided it  is 
not prohibited by the Federal Constitntion or nntagonistic to  Federal stntutes 
authoritatively enacted concerning the matter involved. 'The conditions de- 
veloped in industry may be such that those engaged in it  cannot continue their 
struggle without danger to the community. Rut it  is not for judges to deter- 
mine whether such conditions exist, nor is i t  their function to set the limits 
of permissible contest and to declare the duties which the new situation de- 
mands.'" American Federation of Labor v. Watson, szhpra. 
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While, perhaps, we do not share the resentment expressed by the great 
Jurist ,  we may point out tha t  the Congress seems to have made clear its 
intention to recognize as valid the particular experiment inaugurated 
by Chapter 328. 

I n  summary, the case, stripped to decisional factors, falls into simple 
lines. The power of the State by general legislative act, i n  the exercise 
of its police power, to condemn private contracts found to be injurious 
to the public welfare, to declare them contrary to public policy and 
prevent their consummation cannot be denied. Exercised within consti- 
tutional limitations, i t  is both a necessary and a salutary function of 
government, the exercise of mhich is not infrequently an  exigent duty. 
Within those limitations the occasion justifying the exercise of the power 
is within the legislative discretion, provided only that  its action is not 
arbitrary or capricious and has a reasonable relation to the end sought 
to be accomplished. 

The rights of property guaranteed by our Constitution are necessarily 
relative to  those held by others under the same Constitutional sanctions. 
The right of contract, whether considered as natural or merely civil, is 
a property r ight;  certainly of no greater dignity than the right to work, 
ordinarily regarded as inalienable; and i t  cannot he unrestrictedly used 
to the injury of another. Under such circumstances the exercise of the 
State's police power in its regulation is not a violation of Due Process 
required by the Fourteenth Amendment. We cannot find that  the Legis- 
laturr  exceeded its powers. The General Assembly felt that  it  could no 
longer avoid the issue of the closed shop; and probably felt that  so far  
as it concerned the principle which it felt should be preserved there is no 
qubstantial difference between the "closed shop" and the so-called "all 
union shop." We cannot say that  the matter was not a proper subject of 

regulation or that  government has become so ensnarled 
in its own charter as to be forced to admit its impotency. 

Being of that  opinion we further conclude that  the record does not 
disclose rrror mhich would justify us in disturbing the result of the trial. 
We find 

S o  error. 

STATE v. THOJIAS PINKNEY BISHOP 

(Filed 19 December, 1947. ) 

1. Criminal Law 9 3: Common Law- 

The Common Law Rule obtains in this State that where a statute en- 
acted in the pnhlic interest commands an act to be done or proscribes the 
commission of an act, and no penalty is expressly provided for its brench, 
its violation may be punished as for a misdemeanor. G.  S.. 4-1. 
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2. Same: Monopolies § 5- 

Cliap. 328, Session Laws of 1947, providing that the riglit to work shall 
not be denied on account of mernb('rs11ip or non member5hig in any labor 
organization is declaratory of public policy and mas enacted in the inter- 
est of the public welfare, and therefore the violation of its provisions i\ 
i i  criminal offense punishable as for n misdemeanor, notwithitanding tht' 
failure of thc statute to prescribe a penalty for its breach. G. S., Chnp. 
75. The fact that the act incidentally provides for the rcdress of private 
injuries does not alter this result. 

DEFENDANT'S appeal from Mett les ,  J., at  Ju ly  Term, 1947, of BUK- 
COMBE. 

The defendant was charged in  the warrant  with violation of Chapter 
328, Session Laws of 1947, by requiring one Fred Smith to become or 
remain a member of a labor union, to wit : The Brotherhood of Painters, 
Decorators and Pape r  Hangers of America, Local Union #539, as a con- 
dition of employment or continuation of employment by said Bishop; 
and in a similar count particularly referring t o  sections 3 and 5 of that  
chapter and Chapter 75 of the General Statutes. Chapter 328 is set out 
in full i n  the companion case, 8. z!. Whitaker, et al., ante, 352, aild 
reference is made to that  case for the text. Chapter 75 of the General 
Statutes makes combinations, conspiracies and contracts in restraint of 
trade illegal and punishable as misdemeanors. 

When the case came on for hearing the defendant moved to quash the 
warrant  because it did not charge a criminal offense, in that  the statute 
upon which i t  was based did not make it a criminal offense to do the 
acts alleged. The motion was overruled and defendant pleaded not 
guilty. 

H. C. Caldwell, for the State, testified that  the defendant told him he 
had never employed any person unless he was in good standing in the 
Brotherhood of Painters, Decorators and Paper  Hangers, and in Bun- 
combe County the local union of this organizat~on No. 839. H e  had 
an  employee named Fred Smith, a ~ a i n t e r ,  and on 26 May, 1947, Smith 
came to him (the defendant) and told him he had dropped out of the 
union and was not going to become a member again by payment of dues 
and reinstatement. Bishop said, "You are firec right now-get your 
tools and get off the job-for I ain't going to work anybody who is not a 
union man in  good standing." Smith replied, "Y13u can't do that  to me. 
The law says you can't require me to become or remain a member of a 
labor union or labor organization as a condition of employment or con- 
tinuation of employment." Bishop then told him, "You can't w'ork for 
me until you renew your union card, for  I am requiring you as a condi- 
tion of employment or continuation of employment to  pay all union fees, 
dues and charges to Local No. 839 of the Brotherhood of Painters, Deco- 
rators and Paper  Hangers." 
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The evidence discloses that Smith left the job, and returned about 
four or five days later asking, "Will you give me my  job back if I pay 
up  all dues, fees and other charges?" and was told that  he would be given 
the job back on that  condition but not otherwise. Smith then paid to 
the union all his dues and reinstatement fee, exhibited his receipts to 
Bishop and was put back to work, because he  was a union man again, 
but would not have been re-employed if he had not done so, and would 
have to remain so to hold his job. 

At the conclusion of the evidence the defendant demurred and moved 
to nonsuit. The motion was overruled and defendant excepted. There 
was a verdict of guilty. The defendant moved to set aside the verdict 
for error committed on the trial. The motion was overruled and defend- 
ant  excepted. 

The defendant moved in arrest of judgment for that the law on which 
the warrant was based did not create or declare any criminal offenso; 
and because the  law was unconstitutional, in violation of the Fourteenth 
Amendment of the United States Constitution, Article VI ,  Section 2, 
of the United States Constitution, and Article I, Sec. 17, of the Constitu- 
tion of North Carolina; and that  i t  was in  conflict with the Labor 
Management Act of 1947. 

The motion in arrest of judgment was overruled and defendant ex- 
cepted. Judgment was pronounced that defendant pay a fine of $50.00, 
to which defendant objected, excepted and appealed. 

Aftorney-General McMullan and Assistant Attorneys-General Rruton, 
Rhodes, and Moody for the State. 

George Pennel2 and Padway, Woll, Thafcher, Raiser, Glenn & Wilson 
By: Herbert S. Thatcher-for defendant, appellant. 

SEAWELL, J. The constitutional questions found in the record are not 
brought forward in  the  appellant's brief or argued orally. The same 
questions were raised in the companion case, S. v. Whitaker, et al., a n f ~ ,  
352, and are there discussed. 

The defendant relies upon the theory that the statute under which he 
is indicted does not make the acts which i t  forbids or commands viola- 
tions of the criminal law, since i t  does not declare them so or provide a 
punishment. I t  is suggested that the most it does is to provide, in Sec. 6, 
that a person deprived of emplojment in violation of Secs. 3, 4, and 5, 
or either of them, may recover such damages as he may have sustained. 

At  the Common Law, which, by virtue of the statute G. S., 4-1, is in 
force in this State, and, with respect to the point presented remains 
unchanged, when a statute, in the interest of the public, commands an 
act to be done or forbids an  act, and no penalty is expressly provided for 
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its nonobservance or breach, the offending person may be punished as 
for a misdemeanor. This rule, as it obtains in this jurisdiction, is 
correctly stated in 22 C. J. S., p. 77, S. 25. 

"However, on the other hand, it is held that where a statute pro- 
hibits any matter of public grievance or commands a matter of 
public convenience, although no penalty is prescribed for disobeying 
its prohibitions and commands, an indictment will be sustained and 
the offense punished by a fine; and if the Legislature denounces an 
act as a misdemeanor, but fixed no punishment, the Court may fix 
the punishment within the limits of punishment for misdemeanors." 

S. v. Addinyfon, 121 N .  C., 538, 27 S. E., 9%; S. v. Bloodwortl~, 94 
N. C., 918; 8. v. Brown, 221 N .  C., 301, 20 S. E. (2d), 286. 

S. v. Addington, supra, is explanatory and declaratory of the statutory 
construction obtaining here : 

"Section 8 provides that 'Any violation of this Act, either b?y 
seller or purchaser, shall be fined not less than $20 nor more than 
$40 for each offense, at  the discretion of thl? court.' This section, 
the only one providing any penalty, being limited to the 'seller or 
purchaser,' can apply only to section 1. Therefore, section 6 is left 
without any penalty, so far  as this act is concerned, but, being a 
matter of public grievance expressly forbidden by statute, it becomes 
a misdemeanor, as at  common law punishable by indictment. Arch- 
bold Crim. Law, 2 Hawk., ch. 25, sec. 4 ;  S. v. Parker, 91 N .  C., 
650; S. v. Bloodwortl~, 94 N .  C., 918. As its punishment is, there- 
fore, not limited to a fine of $50 or imprisonment for thirty days, it 
is not within the jurisdiction of a justice of' the peace. Const. of 
K. C., Art. IV, sec. 27; Code, see. 892." 

And in 8. v. Bloodworth, supra, where a similar contention was made 
by the appellant, i t  is said : 

"It was contended, that inasmuch as the Legislature had not 
declared a violation of Sec. 2799 to be an indictable offense, it is not 
a criminal offense to violate its provisions. But this is a mistake. 
I n  8. v .  Parker, 91 N .  C., 650, the Court held, 'if a statute pro- 
hibited a matter of public grievance,,or coinmanded a matter of 
public convenience, all acts or omissions conti-ary to the prohibition 
or c,ommand of the statute, being misdemeanors at common law, are 
punishable by indictment, if the statute specifies no other mode of 
proceeding,' citing for the doctrine Arch. C'r. Law, 2;  2 Hawk., 
Ch. 25, Sec. 4. But when the Statute mentions a particular mode 
of proceeding, as when it imposes a penalty for its violation, and 
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says nothing more, that Pi-weeding excludes that  by indictment. 
S. 21. Snuggs, 85 N. C., 541." 

There can be no question that the statute under review has for its main 
purpose the promotion of the public interest, deals with public policy, 
and is intended t o  promote the welfare of the whole public rather than 
sow the seeds of private litigation. The fact that  i t  incidentally provides 
for the redress of private injuries does not deprive i t  of that  character. 

"Section 1. The right to live includes the right to work. The 
exercise of the right to work must be protected and maintained free 
from undue restraints and coercion. I t  is hereby declared to be the 
public policy of North Carolina that  the right of persons to work 
shall not be denied or abridged on account of membership or non- 
membership in any h b o r  union or labor organization or association." 

I t  is not a mere fulmination. I t  is aimed a t  a practice which, to the 
legislative mind, was detrimental to the public welfare, and intends that 
nobody within its jurisdiction shall be compelled to pay unwilling tribute 
to any organization or union whatsoever before being permitted to work 
for a living in the most ordinary occupation in life. I n  this character 
i t  must stand or fa l l ;  and it is well within the rule of the cited cases. 

Defendant's exceptions, as above set out, do not disclose merit, and his 
several motions were properly overruled. 

The constitutional questions prc~onted in the record were argued in 
S. 7'. Whitaker, e t  nl., a n f ~ ,  352. ant1 will he found there discussed. 

We find 
N o  error. 

1.  Contempt of Court § 2 6  

A court has inherent power, necessary to thc mninteniince of j~idi( ' i i~l  
authority, to punish as for contcmpt the wil lfnl  violation of its orders. 
including temporary restraining orders. G .  S., 5-1. 

2. Contempt of Court 5 .i- 
Proceeding.: as for contrmpt shonltl nlway': lie hasc~tl upon nffitlnrits. 

3, Same-- 

A petition in proceedings for contcmpt which is verified in nccordaiice 
with the form prescribed by statnte, G. S.. 1-145. is sufficient to give the 
conrt jurisdiction of the persons named when the facts set forth in the 
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petition constituting a sufficient basis for judgment of contempt are  stated 
to be within the knowledge of affiant and not upon information and belief. 

A respondent in contempt, by being sworii a t  liis or her request, and 
answering the charge of contempt, waives any defects in the verification 
of the facts constituting the basis of the proceeding. 

5. Appeal and  Er ror  § 6c (3)- 
Where there is no exception to the findings of fact by the court, excep 

tions to the admission of evidence on which tlw findings are  based are  
ineffectual. 

6. Contempt of Court 8 9- 

Oivil action was instituted alleging that defei~dants had c.onspirec1 to 
prevent persons from entering plaintiff's plant on lawful business by 
unlawful picketing. Temporary restraining orders were issued in the 
cause. Later petition was filed alleging violation (sf the restraining orders. 
Hcld:  Upon the hearing to show cause why named defendants should not 
he adjudged in contempt, the acts and declarations of each conspirator, 
done or uttered in furtherance of the common design, are  admissible in 
evidence against all. 

In  contempt proceedings for violating tempormy orders against unlaw- 
ful picketing, the acts and declarations of each respondent a re  competent 
for the purpose of showing animus of those in the crowd of which re- 
spondents mere a part. 

In contempt proceedings against a number of defendants for violnting 
temporary orders against unlawful picketing, the sufficiency of the 
evidence a s  to  each respondent is not to be determined on the basis of 
his individual acts and declarations a s  shown by the evidence, iiolated 
from and disconnected from the evidence a s  to the acts and declarations 
of the others, which the evidence discloses mas concerted action which 
violated the orders of the court. 

9, Appeal and Er ror  § 14- 
An appeal from an interlocutory order stays all further proceedings in 

the lower court in regard to matters relating to thp specific order appealed 
from, but the action remains in the lower court and i t  may proceed 11po11 
any other matter included in the action upon w h ~ c h  action was reserved 
or which was not affected by the judgment appealtd from. G. S.. 1-294. 

10. Contempt of Court § 2b: Appeal and Er ror  5 14- 
In a civil action to restrain unlawful picketing, the court entered a 

temporary order restraining defendnuts from interfering with ingress and 
egress to  plaintiff's plant and specifically reserved the right to later limit 
the number of pickets. Defendants appealed. Thereafter the court 
entered subsequent orders limiting the number of pickets and making the 
limitations imposed in the original order and the limitation a s  to the 
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number of pickets apply alike to the original defendants and to persons 
made additional parties defendant. Held: The appeal did not deprive the 
court of jurisdiction to adjudge defendants in contempt for willful viola- 
tion of the injunctive provisions of the interlocutory orders. 

11. Contempt of Court 5- 
Judgment in contempt proceedings must be supported by findings of fact, 

especially findings concerning the purpose and object of the contemnor. 

12. Same- 
Where the petition specifically alleges the provisions of injunctive orders 

with which respondents are charged with violating, findings of the court, 
supported by evidence, that each respondent had willfully violated the in- 
junctive orders of the court in particulars specified separately as to each 
defendant, is sufficient to support separate judgment as to each defendant. 

13. Same- 
Contempt proceedings may be resorted to in civil or criminal actions, 

and though contempt is criminal in its nature, respondents therein are not 
entitled to trial by jury. 

APPEAL by Bessie Euhanks, Lessie Hinson, Agnes Odom, Isabelle 
Webster, Nettie Russell, Elsie Stubbs, Helen Cash, Evelyn Russell Pat -  
rick, E d  James, Jr., J i m  Bullard and Sidney Driggers, from Rousseau, 
J., at  Ju ly  Term, 1947, of RICHMOND. 

Civil action commenced 22 April, 1947, to restrain and enjoin the then 
defendants from unlawful interference with employees and others enter- 
ing plaintiff's textile manufacturing plant on the outskirts of the city of 
Rockingham, Richmond County, North Carolina, t o  work therein, and 
to do business with plaintiff, heard upon petition to adjudge certain per- 
sons, appellants hereinabove named, in contempt for deliberate and will: 
ful  violation of orders of court. 

The underlying factual situation, as shown by the record, follows: 

Plaintiff instituted this action on 22 April, 194'7, against ninety-seven 
individual defendants, including Helen M. Cash and Lessie Hinson, who 
are now appellants, and filed complaint. I n  the complaint so filed plain- 
tiff alleges, briefly stated, that it owns, and prior to 16 April, 1947, 
operated a textile manufacturing plant on the outskirts of the city of 
Rockingham, Richmond County, North Carolina; that  the defendants 
have conspired together and are conspiring together to  prevent by unlaw- 
fuI means, as therein set forth, plaintiff from operating its said plant; 
that employees of plaintiff desire to enter the plant and work therein, 
and other persons desire to enter the plant and do business with plaintiff, 
as theretofore; that since 16  April, 1947, as such employees and such 
persons seek to  enter the plant for such purposes, defendants gather in 
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front of the gates, which constitute the only entrances to the plant, and 
"there massing themselves solidly in the gates, they forcibly and continu- 
ously prevent any person from entering"; that "repeatedly on such occa- 
sions since April 16, 1947, . . . employees of the plaintiff have sought 
to make their way through defendants thus gathered and massed at  the 
aforesaid gates and have been violently pushed back and sometimes 
thrown to the ground by the defendants,-the defendants meantime 
shouting and declaring that they will by whatever force necessary, pre- 
vent any person whomsoever from working in the plaintiff's plant, until 
they, the defendants, see fit to permit otherwise7'-all as is set forth in 
the affidavits attached to and made a part of the complaint; that like- 
wise persons desiring to transact business with plaintiff, have been denied 
entrance to the plant by defendants,--"defendants at  such times threat- 
ening such persons with violent injury if they persisted in their efforts 
to enter"; and that by reason of such unlawful acts of defendants, no 
person has been able, since 16 April, 1947, to enter plaintiff's plant to 
work therein or to do business with plaintiff to its and their damage for 
which it and they have no adequate remedy at law. Thereupon "plain- 
tiff prays the court to restrain and er~join defendants, and each of them, 
from continuing to commit any of the unlawful acts hereinabove de- 
scribed, and that notice to show cause issue." 

The defendants filed answer denying in general the allegations of the 
complaint, and averred matters in further defense. 

~ f t e r  hearing on notice to show cause was issuid to defendants, the 
court being of opinion that a temporary injunction and restraining order 
should forthwith issue, entered an order under date of 2 May, 1947, in 
which it is "ordered, adjudged and decreed that the defendants, and each 
of them, until the merits of this cause are determined and until this 
court orders otherwise, are hereby ensjoined and restrained: 

"From interfering in  any manner with free ingress and egress to and 
from the plaintiff's premises. 

"From assaulting, threatening, abusing or in any manner intimidating 
persons who work or seek to work in the plaintiff's plant. 

"The things which the defendants are above enjoined and restrained 
from doing, they, and each of them, are likewise enjoined and restrained 
from aiding or procuring or causing to be done. 

"The court does not a t  this time limit the number of persons who may 
act as pickets but,reserves the right to do so if, in its opinion, such action 
becomes appropriate." 

Each of defendants nazed  in the order excepted thereto and, in open 
court, gave notice of appeal to the Supreme Court. The appeal, however, 
was not perfected. 
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Thereafter, on 16 May, 1947, plaintiff entered a motion in the cause 
in  Superior Court for an order to amend the order of 2 May, 1947, 
limiting the number of pickets at  or near the entrance to plaintiff's plant, 
and for  an  order making one hundred and thirteen other persons, includ- 
ing respondents Agnes Odom, Evelyn Patrick, Estelle (Bessie) Eubanks, 
Rettie (Nettie) Russell and Annie I. (Isabel) Webster, additional par- 
ties defendant in this action, and subject to the court's order of 2 May, 
1947, with the amendment so prayed. The motion set forth that  the 
temporary injunction and restraining order issued by the court on 2 May, 
1947, as aforesaid, is not being respected and obeyed, but has been and 
is being willfully disobeyed and violated by eighty of defendants named, 
-in that  when employees desiring and seeking to enter the gates and 
work in plaintiff's plant, they, with one hundred and thirteen other 
persons above referred to, gather in large groups and crowds and, ar-  
ranging themselves into close formation and continuously march to and - - 
f ro  in front of said gates in such manner that  two lines of them, moving 
in  opposite directions, sometimes double file, thereby blocking all entrance 
to the plant from any angle or approach, and that though some of the 
employees have jumped, pushed and squeezed through these close march- 
ing picket lines and gained entrance, they have come in rough physical 
contact with the pickets, and some of them, as they thus ~ e e k  to get 
through the picket lines, have been tripped, shoved and kicked. Support- 
ing affidavits, one signed by 369 employees of plaintiff and another 
signed by 71 employees of plaintiff, were filed. ,41so there were filed an 
affidavit of a common carrier of freight. by motor vehicle, that two of " 
his trucks loaded with manufactured cloth and operated hy his driver, 
had been for two days blocked by pickets massed a t  the gates, and not 
allowed to leave the ~remises .  and a letter from renresentative of another 
common carrier, by rail, sworn to as an  affidavit, to the effect that a 
locomotive engine with two loaded cars were prevented by pickets on two 
occasions from entering plaintiff's premises to deliver the freight,- 
describing in detail the incidents; that  the pickets were belligerent and 
threatened violence to the train crew; and that on 9 May, 1947, superin- 
tendents of the Railroad Company, pursuant to pre-arranged engagement 
met with representatives of the Textile Workers Union of America, CIO, 
Mr. C.,R. Thomas, who had stated that  he was in charge of the pickets, 
Mr. L. L. Shepherd and a Onion committee consisting of five or six - 
additional persons, in an  effort to persuade the Union representatives to 
permit the Seaboard train to enter the premises as a conlmon carrier 
under legal duty to deliver goods and consigned to it for trans- 
portation. Their efforts mere unavailing. 
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The court, acting upon the verified motions with affidavits attacked 
thereto and further affidavits filed by plaintiff and defendants, and after 
having heard full argument of counsel for plaintiff, and of counsel for 
defendants, and reciting that the court in its orcler of 2 May, 1947, had 
reserved the right to limit the number of persons who might act as 
pickets at  or near the plaintiff's premises, being of opinion and finding 
as a fact that such limitation should now be made, ordered, adjudged 
and decreed, under date of 17 May, 1947: 

"That the temporary injunction and restraining order issued by this 
court on May 2, 1947 be, and it hereby is, altered and amended so that 
its restraining and enjoining provisions shall read" in part pertinent to 
this appeal : 

"That the defendants and each of them, until the merits of this cause 
are determined and until the court orders otherwise, are hereby enjoined 
and restrained as follows: (Provisions limiting area in  which peaceful 
picketing may be carried on and the number oE pickets permitted are 
set forth, and then these) : 

"None of the defendants shall interfere in any manner with the free 
ingress and egress of any person to and from the plaintiff's premises. 

"None of the defendants shall anywhere assault, threaten, abuse or in 
any manner intimidate any person who works or seeks work in the 
plaintiff's plant, or who does or seeks to do businl~ss with the plaintiff. 

"The things which the defendants are thus enjoined and restrained 
from doing they, and each of them, are likewise (enjoined and restrained 
from aiding or procuring or causing to be done." 

And the court also ordered (1)  that others, sought to be made parties 
defendant in this action. who have not been served with Drocess herein 
and for whom appearance has not been made, be and they are joined as 
additional parties to this action, and that they be served forthwith "with 
summons, Eopies of plaintiff's complaint, cohies of the court's order of 
May 2, 1947, copies of the plaintiff's motion herein referred to, and 
copies of the present order"; and (2) that ('said! additional parties de- 
fendant, and each of them, are hereby enjoined and restrained identically 
as set forth above in this order; and ( 3 )  that as to such additional parties 
defendant, this order is made returnable at  the May 26, 1947 Term of 
Richmond County Superior Court, to the end that they, if they so desire, 
may be heard as to whether this order shall also as to them be continued 
until final determination of the merits in  this cause." 

(Note: Counsel for plaintiff and counsel for defendants in the con- 
tempt proceeding in this cause agree "that the foregoing summons for 
relief dated May 16, 1947, and motion of plaintijT heard May 17, 1947, 
were not served on the following defendants prior to or on May 17, 1947, 
and that no appearance was made by or for any d!efendant not served in 
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the hearing had upon the plaintiff's motion of May 17, 1947; Bessie 
Eubanks, Agnes Odom, Isabelle Webster, Nettie Russell, Elsie Stubbs, 
Evelyn Russell Patrick, E d  James, Jr . ,  J i m  Bullard, Sidney Driggers ; 
and that none of the following defendants were named in  the aforesaid 
summons, motion nor in the foregoing order signed on May 17, 1947: 
Elsie Stubbs, E d  James, Jr . ,  J i m  Bullard, Sidney Driggers.") 

Thereafter i t  being made to appear to the court, by motion of plaintiff, 
verified 27 May, 1947, and by affidavit of representatives of the Seaboard 
Air  Line Railroad (1) that not only are many of defendants herein 
violating the court's orders as set out in  the previous motion filed by 
plaintiff, but more recently large numbers of other persons were appear- 
ing at  and near the gates of plaintiff's plant, and have been and are 
engaged in  the same acts which the court has prohibited the defendants 
from engaging, and have been and are  continually interfering with the 
free ingress and egress to and from the plaintiff's premises of persons 
who seek to work in the  lain in tiff's plant and nersons who seek to  trans- 
act lawful business with the plaintiff, and have been anti are continually 
threatening, abusing and intimidating persons who seek to work in plain- 
tiff's plant, and persons who seek to transact lawful business with plain- 
tiff; ( 2 )  that such other persons and the defendants are members of, or 
affiliated in common with, an unincorporated association or organization 
known as the Textile Workers Union of America, CIO, and their engag- 
ing in  the same and similar acts above is caused and bronght about by 
tlieir joint association or membership in the said organization, which 
acts are "co-ordinated, planned and directed by the said labor organiza- 
tion, its officers, agents, representatires, members and associates," narn- 
ing some of them, the court, Edmundson, S. J., under dated of 27 May, 
1947, ordered: ( a )  That the Textile Workers Union of America, CIO,  
and certain named persons indiridually and in their capacities as repre- 
sentatives of said organization "be and they are hereby" joined as addi- 
tional uarties defendant to this action and shall be forthwith served with 
a summons, copies of plaintiff's complaint, copies of t l ~ e  plaintiff's 
motion, and copies of the court's order; (b )  that defendants and the 
additional p a ~ t i e s  defendant above named and all officers, agents, repre- 
sentatives, members and associates of the Textile MTorkers Union of 
America, CIO, and all other persons whomsoever are, until the merits 
of this cause are determined and until the court orders otherwise. herebv 
enjoined and restrained as follows, to the same extent as defendants were 
enjoined and restrained in  the said order of 17  May, 1947. And the 
co& further ordered that  as to such new parties defendant the order be 
returnable before the court on 16 June, 1947, to the end that they, if 
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they so desire, may be heard as to whether the order as to them shall be 
continued until final determination of the merits in this cause. 

And the court further ordered that the sheriif of Richmortd County 
post copies of this order in  conspicuous places a); and in the vicinity of 
plaintiff's plant. (There is evidence that  approximately a dozen (sopies 
were posted within two days after the order was ~ssued-on the gatt.s, on 
the front of the store, on a tree in front of the store, and a tree and a 
post near the railroad gate-all around-where .hey could br  seen very 
well.) 

Counsel for plaintiff, and counsel for defendants, appellants, stipulate 
that  the hearing before Edmundson, S. J., on 27 May, 1947, was in open 
court at  regular May 26, 1947, Term of Superior Court of Richnlond 
County; that  the cause came on for hearing at  said time by reason of the 
fact  that  the order of 17 May, 1947, as to the additional parties defend- 
ant  named therein was made returnable to said Term of court, Bnd also 
by reason of the fact that  all clefendants who had theretofore been served 
with process, or for  whom appearance had theretofore been made, were 
moving the court to dismiss the aforesaid order of 17 May, 1947; and 
that  counsel appearing for said defendants at  said hearing on 27 May, 
1947, was duly served in open court with a copy of plaintiff's motion of 
27 May, 1947, and said counsel argued said motion on behalf of all 
defendants who had theretofore been served an13 who had theretofore 
made appearances, as hereinabove pointed out, and counvci likewise 
argued said motion with respect of all the provisions requested by plain- 
tiff, including the provisions which would affect persons who had not 
been served with process in the cause, that is "all officers, agents, repre- 
sentatives, members and associates of the Textile Workers Union of 
,Imerica, CIO, and all other persons whomsoever." 

On 16 June, 1947, the Judge Presiding at  June Term, 1947, of Rich- 
mond County Superior Court continued the preliminary order, and the 
hearing on preliminary order of Edmundson, S. J., to and to be heard 
a t  Ju ly  Term of said court. 

I V  

Thereafter plaintiff represented to the court, by petition verified 
13 July,  1947, by Alex S. Moore, an officer of plaintiff, itu< assistant 
secretary : 

"1. That the orders issued by this Court in this cause have been and 
are being deliberately and willfully violated; 

('2. That  the individuals hereinafter named are known to the plaintiff 
to have violated the same orders in that  they have deliberately and 
willfully interfered with the free ingress and egress of persons to and 
from the plaintiff's premises and have deli be rat el,^ and willfully threat- 
ened, intimidated, and assaulted persons who work or seek to work in the 
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plaintiff's plant; that more particularly, in the course of such interfer- 
ence, threats, intimidations, and assaults : 

"a. Bessie Eubanks on Ju ly  8, 1947, assaulted Agnes Grant. 
"b. Lessie Hinson on July  8, 1947, assaulted Agnes Grant ;  and on 

July 10, 1947, threatened and intimidated Myrtie Flowers Martin. 
"c. Agnes Odom on Ju ly  8, 1947, assaulted Agnes Grant ;  and on 

July 10, 1947, threatened and intimidated Myrtie Flowers Mart in ;  and 
on Ju ly  11, 1947, threatened and intimidated Helen Thorpe. 

"d. lsabelle Webster on Ju ly  8, 1947, assaulted Agnes Gran t ;  and on 
Ju ly  10, 1947, threatened and intimidated Viola Forbis Carpenter. 

"e. Nettie Russell on July  8, 1947, threatened and intimidated Agnes 
Grant ;  and on Ju ly  11, 1947, assaulted Helen Thorpe. 

"f. Elsie Stubbs on Ju ly  8, 1947, assaulted Mr. and Mrs. Dan Camp- 
bell; and on Ju ly  10, 1947, assaulted Myrtie Flowers Martin;  and on 
Ju ly  10, 1947, threatened and intimidated Opal Therrell. 

"g. Helen Cash on July  10, 1917, threatened and intiniidated Myrtie 
Flowers Mart in ;  and on 10 July  1947, threatened and intimidated Eula 
Willard. 

"h. Evelyn Russell Patrick on Ju ly  11, 1947, assaulted Helen Thorpe. 
"i. Ed James, Jr . ,  on July  8, 1947, threatened and intimidated Agnes 

Grant and Ed  Grant ;  and on July  8, 1947, assaulted Agnes Grant. 
"j. J im  Bullard on Ju ly  8, 1947, threatened and intimidated Agnes 

Gran t ;  and on Ju ly  12, 1947, assaulted George Long. 
"k. Sidney Driggers on Ju ly  12, 1947, assaulted George Long." 
,\nd thereupon plaintiff prayed that the persons named be adjudged 

i11 contempt of court and punished as the court in its discretion may see 
fit. and that forthwith an  order be issued directing the said persons to 
appear before the court to show cause, if any they have, as to why they 
should not be so adjudged and punished. 

The court, Rousseau, J., Presiding, under date I 4  July, 1947, issued 
an order to the persons named in the petition next above set forth, to 
appear before the court at  the County Courthouse in Rockingham, N. C., 
on 16 July, 1947, a t  9 :30 o'clock a.m., or as soon thereafter as they may 
be heard, and show cause, if any they have, as to why they and each of 
them should not be adjudged ;n contempt of court and punished therefor; 
and further ordered that the order be served in manner specified. 

The persons named in said order entered a special appearance on 
16 July, 1947, for the purpose of making motion to dismiss the petition 
to adjudge in contempt for that the court has not in this action properly 
acquired jurisdiction over their persons nor over matters attempted to be 
presented thereby; for that  the "petition to adjudge in contempt is based 
upon or purports to be based upon affidavit of Alex S. Moore, which 
affidavit is upon information and belief, and which is wholly insufficient 
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upon which to base poceeding for contempt as herein attempted." The 
motion was denied, and each respondmt excepts. Exception 1. 

Thereupon, hearing on plaintiff's petition was had on J u l y  1 6  and 
17, 1947. Evidence was offered by plaintiff, and by respondents. Each 
of the respondents, except Sidney Driggers, te,hfied. The evidence 
offered by plaintiff tends to show that the acts of assault and intimida- 
tion of persons named, as charged against respondents, were becau~e 
such persons were working in plaintiff's plant, and with a view to pre- 
venting them from so working. Respondents took numerous exceptions 
in the course of the hearing, including exceptions to denial of their 
respective motions for judgment as of nonsuit. 

The court, having heard and considered the evidence as appears of 
record, and found as a fact as to each defendant tha t  he, or she as the 
case may be, has willfully violated the injunctive orders of this court in 
this cause under the circumstances and conditions shown by the evidence 
respectively, as follows : 

1. Helen Cash-by intiniidating Myrtie Flowers Martin and Eula  
Willard. 

2. J i m  Bullard-by assaulting George Long and intimidating Ed  
Grant and Agnes Grant. 

3. Evelyn Russell Patrick-by assaulting Helen Thorpe. 
4. Elsie Stubbs-by assaulting Myrtie Flowers Martin and Mrs. Dan 

Campbell and by intimidating Opal Therrell. 
5. Agnes Odom-by assaulting Agnes Grant and intimidating Myrtie 

Flowers Martin and Helen Thorpe. 
6. Isabelle Webster-by assaulting Agnes Grant and by intimidating 

Viola Forbis Carpenter. 
7. Nettie Russell-by intimidating Agnes Grant and by assaulting 

Helen Thorpe. 
8. Lessie Hinson-by assaulting Agnes Grant and by intimidating 

Myrtie Flowers Martin. 
9. Bessie Eubanks-by assaulting Agnes Grant. 
10. Sidney Driggers-by assaulting George Long. 
11. Ed  James-by assaulting Agnes Grant and intimidating E d  Grant 

and Agnes Grant. 
Thereupon, the court, in a separate judgment as to each defendant, 

adjudged (1)  that  he, or she as the case may be, is i n  contempt of court; 
and (2)  that as to defendants Helen Cash, Evelyn Russell Patrick, Elsie 
Stubbs, Agnes Odom, Isabelle Webstu,  Nettie Russell and Bessie Eu-  
banks, each be punished for her said contempt by being imprisoned in  the 
common jail of Richmond County for a period of twenty (20) days and 
that she pay a fine of One hundred ($100) Dollars; and ( 3 )  that  as to 
defendants J i m  Bullard, Sidney Driggers and Ed James, each be pun- 
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ished for his said contempt by being imprisoned in the common jail of 
Richmond County for a period of thirty (30) days and that he pay a 
fine of One Hundred and Fifty ($150) Dollars; and (4)  that as t o  
defendant Lessie Hinson, she be punished for her said contempt by being 
imprisoned in the common jail of Richmond County for a period of 
thirty (30) days,-this prison sentence is suspended upon her paying a 
fine of One Hupdred ($100) Dollars plus the costs of the entire proceed- 
ings wherein Bessie Eubanks, and other defendants above named, haveg 
been adjudged in contempt of the court. 

"To the judgments rendered, each and every of the eleven defendants 
except and appeal to the Supreme Court of North Carolina." 

Guthrie, Pierce  & Blakeney  for plaint i f f ,  appellee. 
Rober t  8. Cahoon  for defendants ,  appellants.  

WINBORNE, J. I t  is appropriate to note, in summary, that the con- 
tempt proceeding against respondents, appellants in  this Court, arises 
out of a principal action in which Superior .Court judges, presiding 
over Superior Courts of Richmond County, courts of competent juris- 
diction, successively issued three injunctive orders for the purpose of 
protecting persons who desired to work, and who had a right to work, if 
they so desired, in  plaintiff's plant. And while the orders are by their 
terms temporary and effective only until final trial of the cause, they 
are lawful orders of a court of competent jurisdiction. Any person 
guilty of willful disobedience of such order may be punished for con- 
tempt of court. G. s., 5-1. Nobles  v. Roberson,  212 N. C., 334, 193 
S. E., 420; E l d e r  v. Barnes ,  219 N .  C., 411, 14 S. E. (2d), 249. 

The power of courts to compel obedience to their orders lawfully 
issued is essential to their jurisdiction and the maintedance of judicial 
authority. C r o m a r f i e  v. Comrs.,  85 N .  C., 211; E l d e r  v. Barnes ,  supra. 

It is apparent from the record on this appeal that the courts proceeded 
with patience and moderation, and that the contempt proceeding was 
resorted to only after moderate means had failed,-in that the lawful 
orders of the court were being wiIlfully disobeyed. 

On this appeal appellants, as challenge to the judgments holding them 
in contempt for willful violation of the injunctive orders of the court, 
present six questions, neither of which is tenable. We treat them here 
ser iat im,  as follows : 

The first point presented brings into question the denial of yespond- 
ent's motion, made on special appearance for the purpose, to dismiss the 
said petition to adjudge in contempt for that the court has not thereby 
acquired jurisdiction of the persons of the respondents or of the subject 
matter attempted to be presented thereby in that i t  is verified upon 
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information and belief. I n  this connection while "proceedings" as for 
contempt should always be based upon affidavit, In re Deaton, 105 N.  C., 
'59, 11 S. E., 244, the record in the case in hand di~~closes that  the petition 
is verified in accordance with the form prescril~ed by statute, G. S., 
1-145, for the rerification of pleading in a court of record, that  is, "that 
the same is  true to the knowledge of the person making it, except as to  
those matters stated on information and belief, and as to those matters 
he believes it to be true." And the facts set forth in  the petition, as 
shown in the record, do not appear to be "matters stated on information 
and belief," but are stated to be within the knowledge of the person 
making it. - 

Hence we hold that  the verification is sufficient to  meet the require- 
ment of legal procedure in contempt proceedings. However, if such were 
not the ca*e. each of the respondents, except Driggers, waived any rights 
he or she iuay have had, if any, in this respect, by being sworn, a t  his 
or her own request, and making answer in that  form to the charge of 
contempt of rourt so preferred against him or her. In re  Odum, 133 
3. C., 250. 45 S. E., 569. 

The second question presented by respondents, the appellants, chal- 
lenges the competency of certain testimony of witnesses, admitted over 
their objection, during the hearing on notice to  respondents to show 
cause why they should not be adjudged in contempt of court in the 
respects set out in the petition initiating the conten~pt proceedings. 

I n  this connection, the record on this appeal !;bows that during the 
course of the said hearing before the judge below, on said notice to show 
cause, respondents, appellants, entered numerous exceptions, thirty-six 
or more, to the admission of evidence, all of which are grouped in the 
assignments of error and debated in their brief filed in this Court. How- 
ever, the record also shows that  there is no exception to any finding of 
fact made by the court, as set out in the several judgments entered in 
Superior Court. An exception to each of the judginents so rendered does 
appear. I n  the light of this situation of record, the exceptions to the 
evidence offered are ineffectual. Set: Smith v. Davis, ante, 172, and 
cases there cited. 

Nevertheless, it  is appropriate to say that  on examination the excep- 
tions to the admission of testimony, to which they relate, are found to 
be without merit. See S. v. Smith, 221 N .  C., 400, 20 S. E. (2d),  360, 
and cases cited. There this Court, speaking to the subject of a con- 
spiracy to  accomplish some unlawful purpose, repeated a well settled 
principle of law, that  "the acts and declarationc~ of each conspirator, 
done or uttered in furtherance of the common illegal design, are admis- 
sible in evidence against all. 8. v. Ritter, 197 N. C., 113, 147 S. E., 733. 
'Every one who enters into a common purpose or design is equally deemed 
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in law a party to every act which had before been done by the others, 
and a party to every act which may afterwards be done by any of the 
others, in furtherance of such common design.' S. 12. Jackson,  82 N. C., 
565; S. v. Anderson, 208 N .  C., 771, 182 S. E., 643." 

Moreover. the evidence so admitted tends to show, in the main, the 
state of mind and animus of those in the crowds of which respondents 
were a part, as bearing upon the question as to  whether the acts, with 
which respondents are charged, were done with knowledge of, and in 
willful violation of the order of injunction against interference with 
those who wished to enter the plant of plaintiff for work. 

The third and fourth points raised by respondents, appellants, are 
that  the court erred in overruling their separate motions for judgment 
as of nonsuit. In this connection respondents, appellants, consider the 
evidence as i t  relates to each of then1 as incidents isolated from and 
diqconnected with the matters to  which the court orders of iniunction 
pertain,-contending that  a t  most each might be guilty of some criminal 
offense. The scope of the evidence as shown in the record is not so 
limited. The facts found by the judge are supported by the evidence as 
SO shown, and are sufficient to constitute contempt of court, and to sus- 
tain each of the several judgments against the individual respondents. 

The fifth and sixth questions relate to, and challenge the legality of 
thc several judgments rendered against respondents individually and 
separately upon numerous grounds. We have carefully considered each, 
and find only these to  merit treatment: 

I t  is contended that  the orders, upon the contempt proceedings is 
based, are void and of no  effect in tha t  the order of 17 May and the 
order of 27 May  are amendments to the original order of 2 May, and 
were entered after an  appeal from the order of 2 May had been taken to, 
and was pending in the Supreme Court. I n  this connection, there is in 
this State a statute, G. S., 1-294, formerly Code 558, Revisal 602, C. S. 
655, which provides that  "when an  appeal is perfected as provided by 
this article (civil procedure on appeals) it stays all further proceedings 
in the court below upon the judgment appealed from or upon the matters 
embraced therein; but the court below may proceed upon any other 
matter included in the action and not affected by the judgment appealed 
from . . ." 

I n  construing this statute, this Court, in the case of Herring v. Pugh, 
126 X. C., 852, 36 S. E., 287, a proceeding in contempt, after referring 
to the general rule that  the effect of an appeal from a final judgment is 
to remove the cause into another jurisdiction, that  of the appellate court, 
had this to say:  "But there are powers of the court i n  which the judg- 
ment was originally rendered in the nature. of auxiliary agencies that  
can be exercised in furtherance of the object of the suit." And, continu- 
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ing, the Court said: "And besides Section 558 of the Code is itself in 
language too plain to admit of doubt that the court in which the judg- 
ment was rendered still retains jurisdiction to hear motions and grant 
orders, except such as concern the subject matter of the suit.'' Compare 
Combes v. A d a m ,  150 N. C., 64, 63 S. E., 186, where Hoke,  J., writing 
for the Court, states the principle conversely: "While the Court has held 
that an appeal from an interlocutory order leaves the action for all other 
purposes in the court below, the decision is also to the effect that the 
disposition of the interlocutory order and all questions incident to and 
necessarily involved in the ruling thereon are carried by the appeal to 
the appellate court." 

Moreover, this Court held in the case of Green v. Orifin, 95 N. C., 
50, in an opinion by Smith, C. J., that appealri from interlocutory or 
subsidiary orders, judgments and decrees made in a cause, carry up for 
review only the ruling of the court upon that specific point, and that the 
order or judgment appealed from is not vacated. 

I n  the light of the statute and of these decisions of this Court in 
respect thereto, it is noted (1 )  that in the order of 2 May, 1947, the court 
expressly reserved the right to limit the number of persons who might 
act as pickets, if, in its opinion, such action should become appropriate; 
( 9 )  that in the order of 17 May the court acted in accordance with such 
reservation, and made the limitations imposed apply alike to ~ r i g i n a l  
defendants and to persons made additional defendants at  that time; ( 3 )  
that the orders of 17 May and 27 May did not change in substance the 
injunctive provisions of the order of 2 May, but only enlarged the 
number of persons to whom those provisions should apply; and (4) that 
all three orders are interlocutory, pending final hearing. Manifestly, 
the action of the court in making these orders is in full accord and in 
keeping with the provisions of the statute and decisions of this Court. 

Furthermore, the appeal taken to the order of 2 May was not per- 
fected, and on motion duly made, in this Court, has since been dismissed. 

I t  is next contended that the court below failed to make sufficient 
findings of fact against each respondent to support a judgment of con- 
tempt. As to this, it is a well settled principle of procedure that in 
contempt proceedings the facts upon which the contempt is based must 
be found by the court, especially the facts concerning the purpose and 
object of the contemnor, and the judgment murgt be founded on these 
findings. In re Odum, supra; In re IIege, 205 N. C., 625, 172 S. E., 345. 

Applying this principle to each of the judgments involved on this 
appeal i t  appears that the findings of fact are sufficient, and the judg- 
ment is founded on such findings. I t  appears in each judgment that the 
cause was heard upon plaintiff's petition, and the petition specifies the 
provisions of the injunctive'orders with the violation of which respond- 
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ents are charged. Evidence, as appears of record, was heard and con- 
sidered. And the court finds as a fact that  each respondent has willfully 
violated the injunctive orders of the court i n  this cause by assaulting or 
intimidating, or both, particular person, or persons, under the circum 
stances and conditions shown by the evidence. And the evidence to 
support the finding is ample. 

I t  is further contended in effect that  this c o n t e m ~ t  proceeding is of * * - 
criminal nature, and is governed by the rules of procedure and the law 
applicable to criminal prosecutions, and hence the judgments rendered 
under the circumstances of this proceeding exceed the jurisdiction of the 
court. As to this contention, in  this State a contempt proceeding is 
authorized by statute, G. S., 5-1. This Court has described i t  as sui 
generis, ceiminal in  its nature, which may be resorted to in civil or 
criminal actions. I n  re Hege, supra. And i t  is held that  persons charged 
are not entitled to a jury trial in such proceeding. I n  re Gorhm, 129 
N. c:, 481, 49 S. E., 311. 

Finally, careful consideration of all assignments of error, and of the 
argument advanced by respondents fails to show error in the judgments 
from which appeals are taken. 

Affirmed. 

CHARLES T. SINCLAIR, SR., AND CHARLES T. SINCLAIR, J U . ,  CO- 
PARTNERS, TRADING AND DOIRG BUSINESS UNDER THE FIRM NAME OF C.AR- 
THAGE FURNITURE COhfPANY; hf. hf. WAY; MACKS' 5-10-28~ 
STORES, INC., LEROY LEES' STORES, ISC. ,  FOR THEMSELVES AND ALL 
Sucrr OTHER CREDITORS OF MOORE CENTRAL RAILROAD COMPANY, 
AND PERSONS IXTEBESTED IN THE CONTINUED OPF~ATION OF THE BUBINERS 
O F  SAID COMPANY AS SHIPPERS OR OTHERWISE A 8  MAY MAKE THEMSELVER 
PARTIES TO TITIS ACTION, V,  hlOORE OENTRAL RAILROAD COMPANY 
A N D  VAN B. SHARP A N D  LOUISE R. SHARP. 

(Filed 19 December, 1947.) 

1. Appeal and Error 8 14- 
Judgment was entered denying the appointment of n receiver upon the 

filing of the bond as provided by G. S., 1-603. Plaintiffs appealed. H e l d :  
Pending the appeal the lower court mas fumtue oficio, and an order 
entered pending the appeal appointing a permanent receiver upon applica- 
tion of parties who were permitted to come in and make themselves parties 
plaintiff, is void and of no effect. 

2. Receivers 8 & 

Plaintiffs who are parties at  the time the court accepts bond flled pur- 
suant to G. S., 1-503, and denies application for appointment of a receiver, 
are thereby estopped from further prosecuting their application for a 
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receiver, and the court is  without authority to revoke such order a t  a 
subsequent term over objection of defendants. 

3. Appeal a n d  E r r o r  8 40d- 
In proceedings in equity for the appointment of a receiver the fiudingi 

of fact by the lower court are not binding on appeal. 

4. Appeal a n d  Er ror  8 14- 
The Superior Court, upon supporting findings of fact, has the power to 

adjudge that  an appeal has been abandoned, and having so adjudged, hilr 
jurisdiction to proceed a s  though no appeal had been taken. 

8. Same: Receivers 8 &Where court adjudges that appeal had been aban- 
doned, it may ratify prior orders  entered while appeal was pending. 

Judgment was entered denying the appointment of a receiver up011 tlic 
filing of bond a s  provided by G .  S., 1-603. Plaintiffs appealed. There- 
after, on the application of other parties who Rere permitted to come in 
and make themselves parties plaintiff, order to show cause was issued and 
a permanent receiver appointed. lJpon hearing on the receiver's report, 
the court authorized the receiver to issue certificates and to continue the 
operation of the business, and adjudge that  the appeal had been aban- 
doned. Held: I t  will be assumed that the orders were entered in proper 
sequence, and upon adjudication that the appeal had been abandoned, the 
court had jurisdiction to proceed in the action and the latter decree mill 
operate a s  a ratification of the order permitting the joinder of the addi- 
tional parties plaintiff and of the ineffectual order appointing the receiver. 

6. Receivers $8 1, 7- 
The inherent power of a court of equity to appoint a receiver is  not 

limited by the prevailing statutory provisions. (:. S., 1-502: G .  S., 5;-1-17. 

7. Sam- 
Ordinarily the appointment of a receiver is ancillary to some othcr 

equitable relief prayed in order to preserve and insure the proper dispo- 
sition of the subject of litigation. 

8. Same-- 
Some of the most common, but not exclusive, instances in which a 

receiver may be appointed a r e  (1) to preserve, pendente Zite, specific 
property which is  the subject of litigation; ( 2 )  to tide an individual or 
corporation over a temporary financial embarrassment; ( 3 )  to prevent 
preferences and to i n s ~ ~ r e  the equitable distribution of the assets of ml 
insolvent. 

9. Receivers § 7- 
Ordinarily the appointment of an operating rel2eiver is  limited to those 

instances where a temporary stay of creditor pressure is necessary to the 
preservation of the business, and a permanen! operating receiver for 
financial embarrassment or impending insolvency will be appointed most 
commonly, if not exclusively, for railroads or other public utilities. 

10. Carriers 9 1 %- 
While a public utility such as  a railroad retains i ts  franchise, i t  owes 

to the State and to the public the duty of continuous operation. 
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11. Carriers 3 1 : Receivers 5 7- 
linlrss obligated to do so by its charter, a railroad should not be forced 

to  continue operations in the public interests by the appointment of an 
operating receirer when such operation must be a t  continuing loss or the 
chance of profitable operation is nothing more than a gamble, and thcre- 
fore the court before appointing an operating receiver should determine 
n-hether such operation will pay expenses and will tend to conserve rather 
than dissipate its assets. In the instant case the circumstances are  not 
such a s  to justify the appointment of a permanent operating receiver. 

12. Receivers § 8- 

As  a general rule a receirer for a corporation will not be appointed a t  
the instance of a simple contract creditor without a lien unless he has 
some peculiar equity or beneficial interest in the property of the corpora- 
tion, except perhaps to  pre5-ent preferences and to assure equitable distri- 
bution of the assets of an insolvent. 

13. Receivers 3 7: Carriers 3 1 % : Utilities Commission § 1- 
Persons asserting unliquidated damages past and prospective resulting 

to them as consignees and consignors from the abandonment of the opera- 
tion of a railroad may not in their individual capacities maintain an 
action to force continuing operation of the railroad by the appointment of 
a permanent operating receiver, since snch damages, though possibly dif- 
ferent in degree, are  not different in kind than those sustained by the 
public generally, and since the power to require continuous operation in 
the public interest of the State is vested exclusively by statute in the 
Utilities Commission. G. S., 62-30, et seq. 

14. Receivers § 7- 
Under G. S., 62-89, it  wo11ld seem that the Legislature has withdrawn 

from the courts the right to authorize the issuance of receiver's certiti- 
cates maturing more than two years after date of issue. 

APPEAL by  defendants f rom Pi f tmn ,  J., M a y  Term,  1947, MOORE. 
Error .  

Civil action i n  the  na ture  of a creditor's bill f o r  the  appointment  of 
a n  operat ing receiver f o r  defendant  rai l road company. 

T h e  corporate defendant is a X o r t h  Carol ina corporation, chartered 
t o  operate a s  a common carr ier  of f reight  and  express. I t  h a s  been in 
existence under various names since 1899. I t  was originally chartered 
to  operate a railroad f rom Cameron on t h e  Seaboard Air Line  Rai lway  
t o  Carthage to Hall is ton on the  Norfolk Southern Rai lroad,  approxi- 
mately 20 miles. T h e  l ine f rom Carthage t o  Halliston, about  1 0  miles, 
was abandoned i n  1930. Operation thereof f o r  years  h a s  been more or 
less unprofitable and i t  has  found its way  into the  hands of receivers a 
number of times. 

I t  was i n  receivership i n  February  1945 a t  which t ime  al l  of i t s  assets, 
franchise, etc., were sold under order  of court  and  purchased b y  defend- 
an t s  S h a r p  f o r  the s u m  of $4,250. I t  was thereafter  operated i n  a more 
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or less haphazard manner-its one engine from time to time being de- 
railed for as much as 30 days-until 31 January 1947. On 1 February 
1947, due to the dilapidated condition of the property, operation thereof 
was abandoned. I t s  one engine had been condemned by the Interstate 
Commerce Commission. I t  has no other rolling stock. I t s  substructure 
is in a condition of bad repair, at times being under water. I t s  small 
size 40 pound rail "has become bent and warped and unfit for proper 
use, causing (during its operation) frequent derailment of cars." The 
crossties '(are greatly deteriorated and damaged." The supporting tim- 
bers of the trestles are in such condition that a person walking on the 
trestle will cause them and the rail situate thereon "to wobble and shake." 
Some of the rail joints are not bolted and "in numerous instances the 
rail had not been spiked to the crossties; never more than two bolts were 
used when four are required." At several places all the crossties have 
completely deteriorated and in several places along said railroad, at  
distances of eight or ten feet, there was only one crosstie supporting the 
rail. The Seaboard Air Line, the connecting line which has furnished 
the necessary rolling stock for the operation of the road, has placed an 
embargo on said road and will not permit any of its cars or engines to 
be used thereon, and it has declined to lease to defendant suitable rail 
for trackage. Defendant company is indebted to the Seaboard in  a large 
amount for per diem use of cars; to defendani; Sharp in the sum of 
approximately $28,000; and to various other creditors and claimants in 
smaller sums, so that i t  is now admittedly insolvent as a going concern. 

The original plaintiffs herein named in the caption instituted this 
action, each alleging a debt in a small amount. The sole specific prayer 
for relief is for the appointment of an operating receiver with authority 
to issue and sell receiver's certificates, to restore the road for operation, 
and to operate the same. A temporary receiver was appointed and notice 
to show cause why said receiver should not be made permanent was served 
on defendants. On 30 December 1946, when the cause came on for 
hearing on the notice to show cause, the defendants tendered a good and 
sufficient bond to indemnify the plaintiffs and t o  pay such amounts as 
the plaintiffs may recover on their claims as set out in the complaint, as 
provided by G. S., 1-503. The court thereupon found that said bond 
complied "in all respects with the requirements of undertaking as set 
out in G. S. 1-503," and entered its order denying the application for a 
permanent receiver and dismissing the temporary receiver theretofore 
appointed. The plaintiffs excepted and appealed and thereafter served 
their case on appeal to this Court. 

On 28 February 1947, M. M. Way, C. W. Short, and R. L. Comer filed 
a motion for an order making them parties plaintiff and requiring the 
defendants to appear and show cause why a permanent operating re- 
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ceiver should not be appointed. They aver in the motion that the de- 
fendant "has suspended its business, and unlawfully ceased operations 
and closed its offices and is no longer rendering or capable of rendering 
the services for which its charter and franchise was issued." They filed 
in connection bherewith affidavit in which they assert claims for damages 
for failure to traxsport merchandise. Pittman, J., issued notice as 
prayed, returnable 6 March 1947. When the matter came on to be heard 
on the latter notice the court entered an order making Carl W. Short, 
R. L. Comer, H. M. Parker, and J. L. Currie Lumber CO. parties plain- 
tiff and allowing them to file complaint, then tendered. They allege in 
their complaint the insolvency of the defendant and further in part as 
follows : 

"That the line of railroad of defendant, Moore Central Railroad Com- 
pany, extending from the Town of Carthage to the Town of Cameron is 
the only railroad operated from any point to said Town of Carthage, 
that the plaintiffs and other persons and corporations in the Town of 
Carthage and vicinity are wholly dependent upon this railroad line for 
outgoing and incoming freight in very large amounts during each year, 
and unless said line of railroad is adequately and successfully operated, 
the plaintiffs and a large number of business men in Carthage and its 
vicinity will be irreparably damaged.'' They pray that the court appoint 
a permanent oper~t ing receiver and authorize him to sell receiver's cer- 
tificates for the purpose of obtaining funds with which to restore the 
defendant's railroad trackage and to operate the business thereof. 

I n  its decree then entered the court appointed a permanent receiver 
with authority to operate said railroad in discharge of its public duty 
and further ordered "that the indemnifying bond filed by the defendants 
herein, indempifying and guaranteeing payment of the claims of the 
first and original parties plaintiff to this action, be and the same is 
hereby withdrawn and cancelled and the defendants and their surety 
hereby discharged from any liability by reason of the execution thereon 
. . ." The defendants excepted to the order entered. 

The record discloses a demurrer and motion to dismiss filed by defend- 
an& which was overruled. The date of the filing and the date of the 
order overruling the same is not disclosed. The record also discloses that 
just prior to the May Term, 1947, the defendants filed a5davit  and 
motion, so termed, in which they object to the orders and decrees entered 
herein since appeal by the plaintiffs from the order entered 30 December 
1946 and further object to a hearing upon the motion of the receiver for 
allowance to issue receiver's certificates. At the May Term, 1947, 
Pittman, J., overruled the motion and objection and proceeded to hear 
the matter on the report of the receiver. Defendants excepted. 
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On 10 May, 1947, the receiver filed his report in which he set forth 
fully the dilapidated condition of the defendant's ~ h ~ s i c a l  property and 
the patent insolvency of the defendant and recommended that the court 
authorize the issuance of receiver's certificates in the sum of $40,000 and 
to use the proceeds derived from the sales thereof in reconstructing said 
railroad for operation. Affidavits were filed in support thereof and 
affidavits in rebuttal were offered by defendants. 

Upon consideration of the evidence offered, Pittman, J., entered an 
order at  the May Term, 1947, in which, after finding certain facts, he 
(1)  authorized the receiver to issue $40,000 of receiver's certificates pay- 
able in fifteen years, bearing interest at  the rate of 3% per annum; ( 2 )  
authorized the receiver to continue the operation of said road; (3 )  re- 
quired all creditors to present their claims in this cause; and (4) ad- 
judged that the appeal entered by the plaintiffs 30 December 1946 has 
been abandoned. Defendants excepted and appealed. 

'CV. D. Sabis ton,  Jr . ,  and  M .  G.  Boye t t e  for piclintiff appellees. 
11. P. Seawel l ,  Jr . ,  a n d  Jones  & Jones  for de fendan t  appellants.  

BARNHILL, J. At the time Pittman, J., issued notice to the defendants 
to appear and show cause why a permanent operating receiver should 
not be appointed for the corporate defendant and on 6 March 1947, the 
return date of said notice, when an order appointing such receiver was 
entered, this cause was pending in this Court on the appeal of plaintiffs 
from the decree of 30 December 1946. The judge was at that time, in 
respect to this action, f unc tus  of ic io ,  and said order is void and of no 
effect. H o k e  v. Greyhound  Corp.,  227 N .  C., 374, and cited cases. 

For a further reason said order, in so far as it undertakes to strike the 
bond filed by defendants and release the surety thereon, is invalid. G. S. 
1-503 was enacted for the benefit and protection of a'defendant against 
whom an application for a receives is prosecuted. It authorizes. the 
judge in his discretion, upon the filing of the undertaking therein stipu- 
lated, "to refuse the appointment of a receiver." The undertaking was 
tendered, accepted, and approved by the court a t  the 30 December hear- 
ing and it, in its discretion, denied the application for a receiver. This, 
as to the original plaintiffs, was a substitute for the appointment of a 
receiver. Thereafter they were estopped bg the order from further 
prosecution of their application for ti receiver, and the court, of course, 
was without authority to revoke said order at a subsequent term, over 
the objection of defendants. 

This brings us to the order entered at the May Term, 1947, exception 
to which raises the primary question sought to  be presented on this 
appeal, to wit:  Was it error for the court below to appoint a permanent 
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operating receiver for the railroad with authority to  sell receiver's cer- 
tificates payable fifteen years after date;  to use the proceeds thereof to 
reconstruct the physical property of the corporate defendant and put i t  
in condition for operation; and thereaftcr to operate the same as a going 
concern ? 

On this question the finding.; of fact made by the court below are not 
binding on us. C'onfcs z3. H'ilkcs. 92  S. C., 3 7 6 ;  Pearce  v. Elzcell ,  116 
N. C.. 595; HonX. 1 % .  R o y s f e r ,  194 S. C., 709, 139 S. E., 774. We must 
instead ronsider the recoid as a whole. On the facts therein appearing 
we arc cornpclled to answer in the affirmative. 

Barring the fact this action was pending in this Court a t  the time, the 
additional parties had the right to come in and make themselves parties 
plaintiff herein. The X a y  Term order may he treated as a ratification 
thereof. Likewise it may be deemed that said order sufficiently ratifies 
the ineffective appo-intmcnt of C. W. Short a< receiver. 

That  the orders (1) making new parties ant1 permitting them to plead, 
( 2 )  ratifying the appointment of a receiver, and ( 3 )  adjudging that  the 
former appeal had been abandoned and reinstating the cause on the civil 
issue docket were all incorporated in one decree presents no  particular 
difficulty, for  we may presume tha t  such orders were in  fact entered in 
proper sequence. 

The judge. upon the facts found and the admissions made by the 
original plaintiffs, had the right to adjudge that  the appeal herein had 
been abandoned. Having so adjudged, by and with the consent of the 
appellants, he had the right to proceed as if no  appeal had been taken. 
Hoke 7,. G r e y h o u n d  Corp. ,  szcprcr, and cases cited. 

The power of the court to  appoint a receiver in proper cases and upon 
a proper showing is not limited by prevailing statutory provisions. G. S. 
1-502, G. S. 55-147. I t  is  one of the inhercnt powers of a court of 
equity. J o n e s  1%.  ,Tones, 187 N .  C., 589, 122 S. E., 370; Hvrzuitz v. 
S n n d  Co., 189 N .  C., 1, 126 S. E., 171 ;  3lcIntos11, N. C. P. & P., 9 9 9  
e f  s q .  Ordinarily it is .lot an end in i t~e l f  but is only a means to  reach 
some ultimate legitimate end sought in a court of equity and is ancillary 
to some other main equitable relief ~ r a y e d .  I n  brief, the purpose of a 
receivership is the preservation and proper disposition of the subject of 
litigation. 45 A. J., 16. 

Some of the most common, but not exclusire, instances where the 
power is exercised are (1) to preserve, pendente  l i te ,  specific property 
which is the subject of litigation; ( 2 )  to tide an individual or corpora- 
tion over a temporary period of financial embarrassment; and ( 3 )  as a 
State substitute for Federal bankruptcy, to prevent preferences and to 
assure the equitable distribution of the assets of an insolvent. 

While the court has the power to, and sometimes does, appoint receiv- 
ers with authority to continue the operation of a business, this power 
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should be exercised with great caution, and couirts generally are averse 
to exercising it. Booth v. Clark, 58 U. S., 322, 115 L. Ed., 164. Except 
in cases where a person or corporation is temporarily financially embar- 
rassed and the temporary stay of creditor pressure is essential to the 
preservation of the business, the power to appoint operating receivers 
is most commonly, if not exclusively, exercised in cases of financial em- 
barrassment or impending insolvency of railroads and other public utili- 
ties. 45 A. J., 179. 

While a public utility such as a railroad retains its franchise, it owes 
to the State and the public the duty of continuous operation. Comwton- 
wealth v. L. & N. R. Co., 85 S. W., 712 (Ky.). This duty to State and 
public is a prime consideration in determining whether the continuing 
operation under receivership shall be ordered; that is, considerations of 
public interest are controlling. Even then a railroad in the hands of a 
receiver should not be compelled to operate at  a continuing loss because 
of lack of traffic or the dilapidated condition cd its rolling stock and 
roadbed unless cessation of its operation is contrary to its charter. Nor 
should such operation be authorized when the chance of success is noth- 
ing more than a gamble. Hence, before decrt?eing the operation by 
receiver the court should ascertain whether such operation will pay 
expenses and will be in  the interest of conservation rather than conducive 
to dissipation of the property. 44 ,4. J., 432; 45 A. J., 182; Anno. 12 
A. L. R., 292; Anno. 50 A. L. R., 159; R. R. Corn. of Texas v. R. R. Co., 
258 U. S., 79, 68 L. Ed., 569. , , 

The railroad here involved is for all practical purposes nonexistent ae 
a going concern. I t  owns its right of way and franchise but to be oper- 
ated i t  must be substantially rebuilt from the ground up. Plaintiffs seek, 
in fact, to resurrect and then to operate. Whether the revenues which 
may then be derived from its operation will be suificient to pay operating 
expenses depends upon its ability to obtain for transportation substan- 
tially all the freight and express in and out.of Carthage and the adja- 
cent territory. I n  view of the modern-day truck transportation compe- 
tition this is, to say the least, nothing more than a gamble. 

But on this record this is not the most serious defect in the proceeding. 
As a general rule a receiver for a corporation will not be appointed at 

the instance of a simple contract creditor without a lien unless he has 
some peculiar equity or beneficial interest in the property of the corpora- 
tion. 45 A. J., 21 ; 53 C. J., 27 ; 2 Clark on Receivers, 855. The reason 
is this: The action on the debt is an action at  law, involving no equity, 
whereas receivership proceedings are equitable in nature and receivers 
are appointed by the court in the exercise of its: equity jurisdiction in 
furtherance of some equitable relief to which the applicant establishes a 
prima facie right. 
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This rule, perhaps, has no application to a bill in equity maintained 
by unsecured contract creditors as a substitute for bankruptcy to preve.nt 
preferences and assure, through court action, the liquidation and equita- 
ble distribution of the assets of an  insolvent. 

But the intervening plaintiffs do not occupy a position even as favor- 
able as that of contract creditors. They assert unliquidated claims for 
damages and penalties arising out of the failure of the defendant to 
accept and transport merchandise, which refusal, on this record, neces- 
sarily occurred after the actual abandonment of operations. They allege 
also future irreparable damage which will accrue to them by the loss of 
transportation facilities and resultant depreciation of their property and 
the property of other citizens of the community. 

I t  is a universally recognized rule that no private individual may 
complain because of consequential damages from the refusal to perform 
pubIic or quasi-public duties, unless the damages which he sustains are 

and differ from those of other members of the public. R ~ n t t y  
I? .  L. & X. R. R., 195 S. W., 487 (Ky.) .  

The losses sustained by intervening plaintiffs, large consignors and 
consignees of merchandise, by reason of the abandonment of the opera- 
tions by the defendant, may exceed those sustained by their neighbors 
and may be more easily identified. Nonetheless, they arise out of the 
failure of the defendant to perform its quasi-public duty. The losses 
they sustain constitute a difference in degree but not in kind. Bryan v.  
I,. & S. R. Co., 238 S. W., 484, 23 A. L. R., 537; Anno. 23 A. L. R., 556; 
Dny 11. Tacoma Ry. & Power Co., 141 P., 347; L. R. A. 1915 B, 547; 
R. & L. Smelfing & R. Co. v. Northern P. R. Co., 204 P., 370, 23 
-1. L. R., 546. Even if recoverable a t  law, they cannot be made the basis 
of an application for the appointment of a receiver. 

Speaking to the subject in Sa?jlor 2). Penn. Canal Co., 38 A., 598 
(where a privately operated canal used as a public highway had been 
ab'andoned), the Court said : 

"The business in which the plaintiff was engaged (the operation of a 
boat for the transportation of merchandise) was open to all persons 
using or desiring to use the canal for the purpose for which it was eon- 
structed. The privilege he exercised and enjoyed was not special or 
peculiar, nor was the injury he alleges he sustained by the neglect or 
failure of the company to repair or reconstruct the highway i t  was 
required, as a purchaser, to maintain. The privilege was such as any 
person who chose to  exercise i t  was entitled to, and the injury done by 
the abandonment of the highway was not to the plaintiff alone, but to 
him in common with the public. The difference, if any, was only in 
degree, and this will not sustain his suit." H. d2 L Smelting & R. Co. v. 
N o r t h e r n  P. R. Co., supra;  Anno. 23 A. L. R., 555. 
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With us the Utilities Coinmission has been vested with power to com- 
pel the operation of passenger and freight trains, G. S. 62-46, to  inspect 
and require repair, G. S. 62-48, to compel efficient service, G. S. 68-74, 
to require improrements and extensions of services, G. S. 62-37, to 
compel maintenance of facilities, G. S. 62-39, t o  superrise the services 
given, G. S. 62-30, and to  authoriz? abandonnic~nt, G. S. 62-96. The 
Conmission, "~rhenerer in its judgment any public utility has violated 
any law," shall notify thc Attorney-General and furnish him with the 
facts in respect to such violation. Thereupon hl, must '(take such pro- 
aepdings thereon as he may deem expedient." G.  S. 62-63; Colorrcdo v. 
Cnited States, 271 U. S., 153, 70 I,. Ed., 878. 

Whether the  last cited section, G. S. 62-63, rc>quircs the action t o  be 
maintained in the name of the State on the relation of the Attorney- 
General or r t i l i t ies Commission is not before us for decision. The exact 
title of the proreeding is not presently importailt. We will cross that  
bridge when n e  reach it. Suffice i t  to say that this and the other cited 
sections of the Code exclude the plaintiffs as proper parties plaintiff. 

It follow,i that plaintiffs are not entitled to the appointment of a 
receiver as a rernedy ancillary to their unliquidated claims for damages 
and penalties. I f  this is  to bc considered as an action in the public 
interest to compel the performance of a public duty, then i t  must be 
prosecutrd by the official or agency whose duty i t  is to enforce the public 
right. 

We do not mean to say, however, that  plaintiffs may not apply for and 
obtain ~~ermiss ion  from the proper official or agency to prosecute an  
action with the same objective, as relators. 2 Elliott On Railroads, 3rd 
Ed., see. 741. We merely decide that  they may not do so in their own 
names as individual members of the public. 

I n  this connection, however, i t  is a significant fact that  although 
defendant has not operated its road for more than ten months the Com- 
in~ssion has taken no action. Apparently it considers the facts such as 
to justify its acquiescence in the abandonment. 

Furthermore, it  may not be amiss to call attention to G. S. 62-59. 
It would seem that  the Legislature by tha t  Act h:is withdrawn from the 
courts the right to  authorize the issuance of receiver's certificates matur- 
ing more than two years after the date of issue. 

On this record the appointment of a permanent receiver with authority 
to  reconstruct and operate the railroad belonging to the corporate defend- 
ant  and to issue receiver's certificates must be held for error. However. 
the cause must be retained on the docket for further proceedings in 
respect to the several claims asserted by plaintiffs. 

The  cause is remanded to the end that  a decree in conformance with.  
this opinion may be duly entered. 

E r ro r  and remanded. 
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HTJXIIWRIES v. COACH Co. 

(Filed 19 December, 1047.) 
1. Car r i e r s  # 21a- 

The  liability of :I carrir,r for  in jury  t o  passengers mnht lx~scvl on 
~ic~gligcncc, si~i(.v :I car r ier  is  not :III insurer  of the i r  s a f e ty :  h11t ;I carrier  
is t ~ n t l t ~ r  t l l~ ty  to werc i se  the highest tlegrce of car(, consistent with t he  
l~rac t icnl  operation ant1 condnct of i t s  hnsiness. 

2. Same- 

7Vhe~n ;\ p ~ s s t ~ l i g r r  is  injnrrt l  hy n ~ n c h i l ~ e r y  : ~ n t l  applia~~cc.: \shelly 1111tler 
the  carrier's control, th is  fac t  is  s ~ ~ f i r i c n t  p r i t ~ a  fncic to  show negligence. 

3. Negligence # #  1 9 b  ( I ) ,  19c- 

O r t l i n a r i l ~  :I p?.inln fncic shon7ing of ncgligenc*~ r a r r i r s  tlic> cxse to the  
jury in the  nhse~icc of eridcncee cst:lblislling i~on t r ih t l t o~~y  n c g l i g r ~ ~ c c  a s  a 
ma t t e r  of law. 

4. Ca r r i e r s  # 21c- 

A passenger's eridenc.e thnt :is she) was  :~lightirig from t l c f r~~c I ;~n t ' s  bus, 
1ic.r shoe her1 caught ill ;I r:~isetl p i t w  of steel on the floor of the h11s near  
the  steps, catrsing l ~ e r  to fall to h c r  injury,  is  suficic'nt to mnkt  o t ~ t  a 
prima far ie  showing of ~~cg l igcnc r ,  

6. Tr ia l  # 22h- 

On motion to non\nit ,  defrntl :~nt 's  evidence which tmt ls  to rontrailict o r  
impctach plaintiff's evidcnce will nut he consitlercd, but so rnrrc.11 of defend- 
nn t ' c  critlencr a s  is  fnrorahle to plaintiff o r  tends to  (,xplain a n d  make 
clcar evidence offcred by plaintiff may he considered. 

6. Carr iers  # 21c- 

Plaintiff passenger testified t h a t  she  fell to her  in jury  ill alighting from 
il i~fc~ntl:~nt 's  htls when her  shoe cnnght in a r:lised piece of steel. I lc ld :  
1)cfendant's evitlencc tha t  plaintiff fell, t h a t  he r  shoe heel was knocked 
c ~ f f  and was  fonntl on the  floor of the  hus, and tending t o  establish the 
fnct of plaintiff's injury,  is properly considered on defendant 's  motion to 
nonsuit a s  tcnding t o  corroborate ant1 make clear plaintiff's evidence, and 
the  motion to nonsnit was  propcxrly ovrrrnlrtl. 

7. Evidence # 113- 

Testimony of statements matle hy plaintiff a s  to her  physical condition 
:lnd siiffering a f t e r  the  i n j t ~ r y  in snit, is  competent fo r  t h e  purpose of cor- 
roborating he r  testimonx :it the  trinl. 

8. Tria l  g 17- 
The general admission of evidence compctent f o r  a restricted purpose 

mill not  be held f o r  reversible e r ro r  in t he  absence of a reqnest a t  the  
time t h a t  i t s  admission be reqtricted. 

9. Appeal and E r r o r  5 39f- 

Exceptions to  t he  charge will not be sustained when the  charge read 
contextually fails  to disclose e r ro r  which i s  prejudicial. 
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SEAWELL, J., dissents. 
BARNHILL, J., concurring. 

APPEAL by defendant from Bone, J., at June Civil Term, 1947, of 
ROBESON. 

Civil action to recover damages for personal injuries allegedly result- 
ing from actionable negligence of defendant. 

Plaintiff alleges in her complaint these facts, briefly stated: 
(1) That on 7 November, 1945, plaintiff purchased a ticket from 

defendant, a common carrier of passengers for hire, for safe transporta- 
tion on one of its buses from Laurinburg to Wilniington, in the State of 
North Carolina, and became a passenger thereon. 

( 2 )  That the bus was in negligent, careless and defective condition in 
that there protruded from the floor or step of said bus and near the 
door thereof, a piece of metal or loose fastening, which was not discern- 
ible and could not be observed by passengers, jncluding the plaintiff, 
while leaving said bus. 

( 3 )  That on said date as plaintiff undertook to alight from the said 
bus, under the instructions and directions of defendant's servant, agent 
and employee, the heel of her shoe became engaged and entangled with 
the aforesaid loose piece of metal, protruding and partially fastened to 
the floor or step of the bus, so that and thereby plaintiff was violently 
thrown against the side of said bus, down the sieps thereof, by reason 
of which she was injured in manner and to exteni specified, to her great 
damage. " 

(4)  And that said injuries received by plaintiff proximately resulted 
from negligence of defendant in respect to the loose piece of metal in 
manner specified in detail. 

Defendant, answering the complaint, denied the allegations of negli- 
gence, and pleaded the contributory negligence of plaintiff. 

These facts appear from the record to be uncontroverted: On 7 No- 
vember, 1945, plaintiff purchased a ticket from defendant, a common 
carrier of passengers for hire, for transportation on one of its buses from 
Laurinburg to Wilmington in the State of North Carolina, and became a 
passenger on a through bus which had a fifteen or twenty minutes stop 
a t  Lumberton. The bus, with a seating capacity of thirty-three, had 
aboard around 37 or 38 passengers, of whom four or five were standing 
when the bus reached Lumberton. When the bus stopped there, the 
driver told the passengers the length of time the bus would remain. 
Plaintiff, who was sitting on the front seat on the right-hand side of the 
bus on the outside of two seats, put her right hand on the guard rail, 
right in front of where she was sitting, and, preceded by three or four 
other passengers and the driver, started to get off the bus and fell, sus- 
taining injury--of which she complains. 
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Plaintiff, as witness for herself, testified in the trial court: "When 
we reached Lumberton, the driver of the bus announced to the passengers 
that we had a twentyrminute stop, and I decided to get off to get some 
magazines . . . and when I started . . . I had my hand on the hand- 
rail, and I had shoes with heels lower than these I have on, I don't wear 
high heel shoes, and the next thing I remember I was lying crumpled on 
the platform of the bus and the weight going on my left arm, and when 
I roused up the driver was helping me to get up, and he said, 'I am very 
sorry that i t  happened,' and he picked me up  and put me in the seat back 
of the driver's seat and I was losing much blood of the left hand . . . 
I wondered why I fell, and the driver was standing there, he was trying 
to stop the blood, and I looked over and said that was exactly what 
tripped me, and there was my heel still in the raised piece of steel and 
my shoe heel was caught in this piece of steel and it was still there. The 
heel was torn completely from the shoe . . . i t  was a very old bus . . . 
I did look where I was going . . . on this occasion because I caught the 
handrail as I started to get off the bus . . . I wondered why I fell and - 
while I mas sitting in the seat where the bus driver helped me to the - 
seat, I looked and there was my heel caught in this raised piece of steel 
i n  the bus, and that  is exactly where I fell and there was my shoe heel 
and it was right where i t  was pulled off my shoe, and I wear good sub- 
stantial shoes." 

Then on cross examination, plaintiff continued : "On this day I got on 
the bus over in Laurinburg,--I went up  these same steps which I started 
down when I got to Lumberton. I couldn't see anything wrong with 
them a t  that  time. I didn't see any piece of metal sticking up. I looked 
when I went up  these steps, sure. I don't remember any piece of metal 
sticking up  a t  that time,-I didn't see any . . . in Lumberton . . . I 
got off but I looked where I mas going. I was looking down, the steps 
were down. I looked where I was putting my foot. I did not see metal 
sticking up." - .  

On the other hand, the driver of defendant's bus, as witness for de- 
fendant, testified: ". . .. 1 got off the bus . . . I was standing by the 
door . . . I saw her when she started out the door . . . she had her 
right hand on the guard rail and started down, first step . . . left foot 
hit the floor of the bus a t  this angle, her toe went over this way (indi- 
cating) and knocked the heel off of her shoe. She had her hand on the 
guard rail and she fell over and her left hand hit the  hinge of the door 
. . . I jumped up on the step and helped her up. The lady sitting 
behind me got up  and let her sit there. I got my first aid kit, wrapped 
her hand and put first aid bandage on it. Her  hand was cut . . . and - . . . bleeding. There was not a piece of metal sticking up  on the step 
of that  bus. The wel! of the bus steps is constructed all in one piece, 



402 I N  T H E  SUPREME COURT. [22S 

that  type of bus. There was no metal strip sticking u p  on that step. 
The heel of her shoe came off. I found the heel of the shoe lying on the 
floor of the bus and picked it up. The best I recxll it was two tacks that  
was holding the heel . . . I would say it was a :medium heel . . . That  
heel was not caught in any par t  of the step. I picked the hecl up. She 
did not show me the heel a t  all." 

Then on cross-examination the driver continued: "I got off, then the 
passengers were lined up behind me coming out . . . They came out a t  
the door. The  bus was facing east,--I mas facing west. The passengers 
. . . walked east and turned south. They comcl down the passageway 
and turned . . . The floor of the bus comes clean up to the windshield, 
level all the way u p ;  no step there a t  all. The only stcp is aftcr they 
turn and come south, two steps there. The guard rails are on the right- 
hand side as you start domn the steps and on the left-hand side of the 
steps. A passenger sitting on the right side,-the rail would be imnie- 
diately in front. There is a partition between the passenger sitting in 
front and the step . . . Mrs. JIumphries . . . 1- helped her up  off of 
the floor here in Lnmberton. She was down on the floor where thc first 
stcp is,-she didn't gct domn that first step. There is not a piwc nf  
metal strip that  runs directly across that bus. The bottom of the floor is 
covered with linoleum. The linoleum is glued clown,--no metal ,trips 
on it,-just exactly like this floor is put down. The steps are all metal. 
That  is not where I found Mrs. Humphries' heel, it  mas up on the floor 
of the bus." 

Much evidence was offered bearing upon the issue of damages. A\ntl 
the case was submitted to the jury upon issue of negligence, contributory 
negligence, and damages. The jury found that rlaintiff mas injured by 
the negligence of defendant, as alleged in the complaint, and tha t  P ~ P ,  h-y 
her own negligence, did not contribute to the injury complained of, 
alleged in  the answer, and assessed damages. From judgment for plain- 
tiff on the verdict, defendant appeals to Supreme Court and assigns rrror. 

Varser ,  M c I n f y r e  .Le. H e n r y  f o r  plaint i f f ,  appellee. 
M c R i n n o n  d2 Seawel l  for d e f e n d n n f ,  appe l lan f .  

WINBORNE, J. Defendant presents to this Court five questions for 
decision. 

First  : The denial of its motions for judgment as of nonsuit is stressed 
for error. I n  this connection when pertinent principles of law are 
applied to the evidence shown in the record, taken in the light most 
favorable to  plaintiff, the rulings of the court below are appropriate. 

Where the relation of carrier and passenger exists the carrier owes to 
the passengers the highest degree of care for their safety so f a r  as is 
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consistent with the practical operation and conduct of its business. But 
the liability of the carrier for injuries to  a passenger is based on negli- 
gence. The carrier is not an insurer of the safety of passengers. See 
TT'lz~te 7%. Chappell,  219 N.  C., 652, 14 S. E. (2d),  843, and cases cited. 

I n  actions against common carriers, the courts are generally agreed 
that when a passenger is injured by machinery and appliances wholly 
under the carrier's control, this fact is sufficient prima facie to show 
negligence. Saunders  v. R. R., 185 S. C., 289, 117 S. E., 4. See also 
20 R. C. L., 188, Negligence, Sec. 157. 

Ordillarily a prima facie showing of negligence carries the case to the 
jury in the ahsence of evidence establishing contributory negligence as 
a mattrr  of l a~v .  Morris  v. Johnson,  214 N. C., 402, 199 S. E., 390; 
1Vooc?s 7%. Freeman,  213 N. C., 314, 195 S. E., 812. 

.lpplying these principles to the present case, the evidence of plaintiff 
tending to show that  as  she, a passenger on defendant's bus, was walking 
from her seat in the bus for the purpose of alighting, her shoe heel caught 
in a raised piece of steel in the bus and she tripped and fell, is sufficient 
to niakr a pm'rrza facie showing of negligence. 

.\nd in considering motion for judgment as of nonsuit a t  the close of 
all the evidence, so much of defendant's evidence as is favorable to the 
I~laintiff, or tends to explain and make clear that  which has been offered 
by the plaintiff may be considered; but that  which tends to establish 
z~nother and different state of facts, or which tends to contradict or 
iinprarch the evidence offered by plaintiff is to be disregarded. See 
.Lfkiiis v. Transportat ion Co., 224 N.  C., 688, 32 S. E. (2d),  209, and 
cases cited there. 

The evidence offered by defendant in the case in hand tends to make 
clear and to corroborate the evidence offered by plaintiff that  she fell, 
that the heel of her shoe was knocked off, that  the shoe heel was found 
on the floor of the bus, that  the bus driver helped her to get u p  from the 
floor and put her in seat back of the driver's seat, and that  her hand mas 
bleeding, and he gave first aid to it. This evidence may be considered 
on the motion for judgment as of nonsuit. But  evidence that  tends to 
contradict or impeach the evidence offered by plaintiff will be disre- 
garded on such motion. Hence the motion for judgment as in case of 
nonsuit was properly overruled. Lindsey v. R. R., 173 N. C., 390, 92 
S. E., 166. 

The second question relates to several exceptions to the ruling of the 
court in admitting, over defendant's objection, testimony reciting state- 
ments made by plaintiff to  others as to her physical condition and suffer- 
ing after she fell on the bus. The evidence to which these exceptions 
relate is competent for  purpose of corroboration, and the record fails to 
show that  appellant asked, at the time, that  i ts  purpose be restricted. 
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I n  such case the admission of the statements will not be ground for 
exception. Rule 21 of Rules of Practice in the Supreme Court, 221 
N. C., 544. 

The third, fourth and fifth questions pertain to the charge of the court 
to the jury to the effect that things were said that ought not to have been 
said, and things that ought to have been said were left unsaid. But a 
careful reading of the charge fails to disclose prejudicial error in either 
of these aspects. 

No error. 

SEAWELL, J., dissents. 

BARNHILL, J., concurring: The testimony of a. witness comes to us i11 
printed form after i t  has first been interpreted and put in narrative form 
by some third party. For that reason, occasionally, it is difficult to 
determine just what the witness said or intended to say. This would 
seem to be one of those cases. 

The plaintiff testified in par t :  "I looked over . . . and there was my 
heel still in the raised piece of steel and my shoe heel was caught in this 
piece of steel and it was still there . . . I looked and there was my heel 
caught in this raised piece of steel in the bus." This is the only descrip- 
tion of the alleged cause of the accident. 

I f  the piece of steel was "raised" as the curb of a sidewalk is raised 
above the level of the street or a door sill extends above the level of the 
floor, there is no evidence tending to show that it was other than a part 
of the standard construction of passenger buses. Hence no negligence 
is made to appear. 

On the other hand, if there was a piece of steel torn or worn from its 
proper setting and projecting above its normal level, then it was in a 
state of bad repair and negligent maintenance of the passageway of the 
bus may be inferred. 

I am persuaded the plaintiff intended to convey the meaning first 
indicated. Even so, the second is also a permissible interpretation of 
her testimony, especially in view of the statement that the shoe heel was 
"caught in this piece of steel." As the question is not what we think 
the witness meant, but what is the meaning of the testimony when inter- 
preted in the light most favorable to the plaintiff, I am compelled to 
concur in the conclusion that the court below comniitted no error in over- 
ruling the motion to dismiss as in case of nonsuit. 

In-negligence cages, ordinary care is the standard of care required of 
all alleged tort-feasors. Rea V .  Simowitz, 225 N. C'., 575. But "ordinary 
care," when that term is used in defining the duty a transportation com- 
pany owes to its passengers, means "the highest degree of care consistent 
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wi th  t h e  practical operation and  conduct of i ts  business." One  is  the  
s tandard and  the  other  is  the  degree of care necessary t o  measure u p  t o  
t h e  s tandard.  Whi le  there is a distinct difference. I sumect  th i s  differ- 
ence, t o  t h e  mind  of a l a y  jury, is  t h e  difference between Tweedledum 
and  Tweedledee. I n  a n y  event, on th i s  record, I a m  unwil l ing t o  say 
t h a t  t h e  e r ror  i n  the  charge of the  court  i n  this  respect was sufficiently 
harmful  t o  require  a new trial.  

I t  follows t h a t  I concur i n  the  major i ty  opinion. 

IN  THE MATTER OF THE PROBATE CF THE LAST WILL A K D  TESTAMENT OF 

JOHN S. HINE, DECEASED. 

(Filed 19 December, 1947.) 
1. Wills g 1 G  

Where the Clerk of the Superior Court probates a will in common form 
and records it in the manner prescribed, the record and prob9te is con- 
clusive a s  to  the validity of the will until vacated on appeal or declared 
void by a competent tribunal. G. S., 28-1; G. S., 31-16; G .  S., 31-17; G. S., 
31-18; G. S., 31-19. 

2. Wills 3 17- 
Upon the proper filing of a caveat, G S., 31-32; G. S., 31-33; G. S., 31-36, 

the cause must be transferred to the civil issue docket where the pro- 
ceeding is  itb rem for trial by jury, and neitper party may waive jury 
trial, consent that  the court hear the evidence and find the determinative 
facts o r  have nonsuit entered a t  his instance. 

3. Wills Ej 17: Clerks of Court § 4- 

While the Clerk of the Superior Court in proper instances may set aside 
a probate in common form, he may not do so on grounds which are  prop- 
erly determinable by caveat. 

4. Judgments 9 20a- 
The power of a court to correct its records to make them speak the 

truth extends to  clerical errors or to  make the judgment entered express 
correctly the action taken bf the court, but not to the correction of errors 
of law. 

5. Same: Clerks of Court 3 4: Wills 3 16- 
Where the Clerk of the Superior Court has  admitted to probate in com- 

mon form a purported will and two puwmted codicils a s  the last will and 
testament of a deceased, and caveat has  been properly filed as  to the 
second codicil and the cause transferred to the civil issue docket, the 
Clerk may not thereafter upon motion expunge from his records the entire 
probate proceedings and reprobate the purported will and second codicil 
on the ground that the second codicil revoked the first. 
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6. Clerks of  Court 4- 

The Clerk of the Superior Court in the exercise of his probate juristlic- 
tion is an independent tribunal of original jurisciiction. 

7. Same: Courts Cj 4c- 

Tpcm uppeal to the Superior Court f r o m  action of the Clerk taken in 
the exercise of his probnte jurisdiction, the jursdiction of the Superior 
Court is derivative, and G. S., 1-276, does not apply. 

APPEAL Ly Samuel R. Reid and Margie &I. Reid, beneficiaries under 
the first purported codicil, and caveators to the second purported codicil 
to the purported last will and testament of John i3. Hine, deceased, from 
judgment of Clement, Resident Judge, of Superior Court for 11th Judi -  
cial District, rendered in chambers a t  Winston-Salem, N. C., upon an  
appeal from an  order entered by the Clerk of Superior Court of Forsyth 
County on 29 May, 1947. 

These facts appear to form the basis on which the matters in contro- 
versy on this appeal rest : 

John S. Hine, of Forsyth County, North Carolina, having died, 
DeVoe C. Clinard, who is named as a beneficiary in the purported will 
and second codicil and as an  executor i n  the will, filed application on 
23 February, 1946, for  the probate in common form of three instruments 
of writing as follows : 

1. A purported will of John S. Iline, dated 9 November, 1935, and 
identified in the record as Exhibit 317. 

2. R purported codicil to  the will of John S. .Kine, dated 29 March, 
1944, and identified in the record as Exhibit 315. 

3. A purported codicil to  the will of John  S. Hine dated 2 September, 
1944, and identified in the record as Exhibit 319. 

Upon these applications, and the testimony of all of the subscribing 
witnesses to each of the three instruments of writing, the Assistant Clerk 
of Superior Court of Forsyth County found as a fact that  Exhibits 317, 
318 and 319 comprise the last will and testament of said John S. Hine, 
deceased, and, thereupon, so adjudged, and admitted same to probate in 
common form, and ordered same, together with the order of probate, to 
be registered in  the Record of Wills in the Clerk's office. 

Thereafter, on 18 February, 1947, Samuel R. Reid, who is named as 
an executor in the original will and as a beneficiary in the first codicil, 
Exhibit 318, and Margie M. Reid, who is  named a beneficiary in the first 
codicil, Exhibit 318, filed in the office of the Clerk of Superior Court a 
caveat to the second codicil, Exhibit 319, and filed the statutory bond. 
Thereupon, on the same day the Assistant Clerk of Superior Court 
entered an  order, i n  which, after reciting (1 )  the probate of the will in 
common form and the issuance of letters testamentary to DeVoe C. 
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Clinard, the executor named in one of the codicils, and (2 )  the filing of 
caveat as above stated, and (3 )  the transfer of the cause to the Superior 
Court for trial, DeVoe C. Clinard, the executor, was directed to suspend 
all further proceedings as required by law. The record shows that  this 
order was served on Clinard by the sheriff on 21 February, 1 9 K .  2\11d 
on 18 February, 1947, citations were issued to  all persons interested 
under all three instruments of writing, and they were duly served. 

Thereafter, on 9 April, 1947, DeVoe C. Clinard and Lettie Mabel 
NcCuiston Clinard filed a motion and petition addressed to the Clerk of 
Superior Court praying that the entire probate proceedings beforc the 
Clerk, as hereinabove set out, be stricken out and expunged from the 
record, and that  the will, Exhibit 317, and the second codicil. Exhibit 
310, b~ probated in common form and re-recorded as such nunc pro tunc. 
The ground assigned for the motion is that  the second codicil. Exhibit 
310, purports to  revoke the first codicil, Exhibit 318. 

Pending the hearing on this motion, and on 14 April, 1947, DrVoe C. 
Clinard and Lettie Mabel McCniston Clinard, filed an answer to the 
caveat which had been filed by Samuel R. Reid and Margie 31. Reid to 
the second codicil, as hereinabore recited, and pray (1 )  that ,  if not 
already done by the Clerk of Superior Court, the court order that the 
probate heretofore made in  common form be set aside in its entirety and 
that  the original will, and the true codicil, the second one, be probated in 
common form nzrnc pro tunc, so that  the record may speak the truth, and 
( 2 )  that  the paper writing referred to as Exhibit B, that  is the first 
rodicil, Exhibit 318, be eliminated as a part  of the said will, and ( 3 )  that 
the jury pass upon the issue as to the paper writings legally before tllc 
court, that  is, the original will and the second codicil, so as to establi~h 
same as the will of John S. R ine  in solemn form upon an issue of dwism- 
?*it ?.el non. 

Thereafter, on 1 2  Nay,  19'$$, Samuel R. Reid and Margie 11. Reid 
appeared specially before Clerk of Superior Court and moved to dismiw 
the Clinard petition for want of jurisdiction in the Clerk to entertain the 
petition or to enter an order granting the relief demanded. 

Thereafter, on 29 May, 1947, the Clerk of Superior Court, upon 
hearing the petition of the Clinards filed 9 April,  1947, finding as a fact 
'(that said probate was erroneously and improvidently ordered by this 
court and that  the same should be set aside in its entirety and that  the 
true and correct will and codicil of said John S. Hine should be pro- 
bated in common form, nunc pro tunc," ordered that  the order and prc- 
bate of the will of John  S. Hine, made on I, March, 1947, "be and the 
same is hereby set aside, and that  the entire record thereof be and the 
same is hereby stricken from the record in its entirety for the reason that 
the same was erroneously and improvidently done by this court, and it is 
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so ordered." And, thereupon, the Clerk proceeded to probate in common 
form anew the purported will, Exhibit 317, and the purported codicil, 
Exhibit 319, as and comprising the last will and testament of John S. 
Hine, deceased. 

Thereafter, on 5 June, 1947, Samuel R. Reid and Margie M. Reid 
gave notice of appeal and appealed from the order of the Clerk to the 
Judge upon grounds assigned and set out in detail in their appeal. 

When the appeal came on to be heard, the Judge found facts substan- 
tially as hereinabove set out, and, further, that the second codicil, Exhibit 
319, appearing in the record revokes and is inconsistent with the first 
codicil, Exhibit 318, and that for that reason the first codicil should not 
have been admitted to probate upon the original ,application for probate 
in common form, and concludes as a matter of law (1) that the Clerk of 
Superior Court of Forsyth County had jurisdiction to entertain the 
Clinard petition and to enter the order of 29 Mag, 1947, from which the 
appeal was taken; (2)  that there was no defect of parties to the proceed- 
ing upon the petition; (3) that the order of the Clerk should be affirmed 
in all respects ; and (4) that each and all of the objections and exceptions 
taken by Samuel R. Reid and Margie M. Reid .:o the action and non- 
action of the Clerk as set out in their appeal are overruled. And there- 
upon the Judge entered judgment affirming the order of the Clerk and 
dismissing the appeal of Samuel R. Reid and Margie M. Reid, and re- 
manding the cause to the Clerk for proceedings in conformity with this 
judgment. 

Samuel R. Reid and Margie M. Reid appealed therefrom to the 
Supreme Court and assign error. 

Dnllnce M c L e n n a n  and  Ra tc l i f f ,  V a u g h n ,  H u d s o n  & Fernell for ap- 
pellants. 

Deal & H u t c h i n s  for appellees. 

WINBORNE, J. This is the question presented by appellant for deci- 
sion on this appeal: 

After a paper writing purporting to be the will, and two other paper 
writings purporting to be successive codicils to the purported will of a 
decedent have been found by the Clerk of Superior Court to comprise the 
last will and testament of such decedent and, as such, has been admitted 
to probate in common form, and thereafter a caveat to the second codicil 
has been filed by two beneficiaries under the first codicil, and the cause 
has been transferred to the civil issue docket for trial and citations have 
been issued and served, and an answer to the caveat has been filed, does 
the Clerk of Superior Court have jurisdiction to entertai.n a motion to 
strike out, and to enter an order thereon striking cut all the proceedings 
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relating to the probate in common form of the will comprised as afore- 
said, on the ground that the second codicil revokes the first, and then to 
admit the will and the second codicil to probate anew in common form 
as of the date of the original probate? pr he applicable statutes afTord 
the answer in the negative. 

The Clerk of the Superior Court of each county in the State has juris- 
diction, within his county, to take proof of wills and to grant letters 
testamentary in given cases. G. S., 28-1. And when a will has been 
probated in common form and recorded in  the manner prescribed by 
statutes, G. S., 31-16, G. S., 31-17, and G. S., 31-18, the "record and 
probate is conclusive in evidence of the validity of the will, until it is 
vacated on appeal or declared void by a competent tribunal." G. S., 
31-19, formerly C. S., 4145. See also I n  re Will of Rowland, 202 N .  C., 
373, 162 S. E., 897, and the authorities there assembled. 

But at the time of application for probate of any will, and the probate 
thereof in common form, or a t  any time within seven years thereafter, 
any person entitled under such will, or interested in the estate, may 
appear in person or by attorney before the clerk of the Superior Court 
and enter a caveat to the probate of such will. G. S., 31-32. And upon 
any caveator filing bond, with sufficient surety approved by the clerk for 
the amount and conditioned as prescribed by the statute, the clerk shall 
transfer the cause to the Superior Court for trial, and shall also forth- 
with issue a citation to all devisees, legatees or other parties in interest, 
to appear a t  the term of the Superior Court, to which the proceeding is 
transferred and to make themselves proper parties to the proceeding if 
they choose. G. S., 31-33. Also, where a caveat is entered and bond 
given, the clerk of Superior Court shall forthwith issue an order to any 
personal representative having the estate in charge, to suspend all further 
proceedings in relation to the estate, except the preservation of the prop- 
erty and the collection of debts, etc., until a decision of the issue is had. 
G. S., 31-36. 

Moreover, a caveat is a proceeding in rem. As stated in Whitehurst 
v. Abbott, 225 N. C., 1, 33 S. E. (2d), 129, in opinion by Barnhill, J., 
"In effect, it is nothing more than a demand that the will be produced 
and probated in open court, affording the caveators an opportunity to 
attack it for the causes and upon the grounds set forth and alleged in 
the caveat. I t  is an attack upon the validity of the instrument purport- 
ing to be a will . . . The will . . . is the res involved in the litigation." 

n d  the decisions of this Court, applying the statutes above 'cited, are 
uniform in holding that when a caveat to the ~ r o b a t e  in common form 

u 

of a paper writing propounded as the last will and testament of a de- 
ceased person has been filed and the proceeding begun before the clerk 
of the Superior Court has been transferred to the Superior Court for 
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trial a t  term time, on the issue raised by the caveat, as provided by the 
statute. the issue must be tried by a jury and not by the judge. Kor  can 
the propounder and the caveator waive a jury t r i d  or submit the casc to 
the court on agreed statement of facts, or consent that  the judgc may 
hear the cvideilce and find the facts dr$erminati~e of the issue. See I n  re 
Will o f  Xordigcr ,  209 N. C:.,  470, 184 S. E., 74. Nor may a nonsuit be 
entered at the instance of the propounders or other parties concerned. 
l?ttrne?y r .  I Iol loway,  225 h-. C., 633, 36 S. E. (2d),  5,  and cases cited. 

That  the clerk of Superior Court has the poner to set aside a prohate 
in c3orrlmoli form in a proper caFe is not debated. Such power is recog- 
nized in these cases: 171 r c  J o h ~ s o n ' s  M'ill, 182 S. C., 522, 100 S. E., 
373; 1 1 1  r~ Mendow's Will, 185 N. C., 99, 116 S. E., 2 5 7 ;  In re  Smith's 
I f r i l l ,  218 N. C., 161, 10 S. E. (2d), 676. 

Hut appellants do contend, and rightly ,o, that  the poxer of the clerk 
does not extend to the setting aside of a r)robatc of a will i n  common 

u 

form upon grounds which should be, and in this case are raised by careat. 
0 1 1  the other hand, appellees raise this q u c d o n :  "Does not a court 

a t  any time, on motion of a party have authority to  correct clerical 
errors in its records so as to make them cxwess the truth. or to correct 
error in cxpression so as to state the true intent or decision of the court?" 
The answer to  this question is found in a portion of the quotation from 
M c I n t o ~ h ,  X. C. P. & P. in Civil Cases, Section 649, set out in appel- 
lee's brief, where the rule pertaining to this subjlxt of correcting judg- 
ments is stated as follows : "A final judgment ends the proceeding as to 
the matter adjudicated and is presumed to be correct, but where there 
are clerical errors, or the judgment entered does not express correctly the 
action of the court, i t  may be corrected to nlakr the record speak the 
truth. I t  is the duty of the court to  see that  the record correctly sets 
forth the action taken . . . This power cannot be extended to the cor- 
rection of judicial errors, so as to make a judgment different from what 
was actually rendered, although the latter may be erroneous . . . I t  is 
intended to correct an  error i n  expression, and not an  error in decision." 

Tested by this rule, the order of the Clerk of Superior Court from 
which appeal was taken to the Judge of Superior Court in this case, 
goes f a r  beyond the limits of the rule. It does i ~ o t  correct, or purport 
to correct the record so as  to show what actually tlanspired in the course 
of the original probate proceeding I t  wipes the slate clean, and starts 
anew. This  the Clerk may not do, under the circumstances of this case. 

L4ppellees also submit this question: "If the clerk of the court did 
not h a ~ e  jurisdiction to make such an  order, by reason of the transfer 
of the cause to the civil issue docket, is not the error cured by the order 
of the resident judge of the Superior Court who heard the motion and 
affirmed the order of the clerk of the court?" For  an  answer to  this 
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question, they point t o  the  statute. G. S., 1-276, which provides tha t  
"Thenever  a civil action or special proceeding begun before the clerk 
of a Superior  Cour t  is f o r  a n y  ground rr-hatever sent t o  the  Superior  
Cour t  before the judge, the  judge has  jurisdiction; and  i t  is hi5 d u t y  
upon the  request of either par ty,  to  proceed to hear  and determine all  
matters  i n  controversy i n  such action, unless i t  appears  to  h im t h a t  
justice would be more cheaply and speedily administered by w l d i n g  the 
action back to he proceeded in before the  clerk, i n  which case he m a p  
d o  so." 

I n  this connection, it  is appropriate  t o  note t h a t  the Clerk of Superior  
Court  in  the exercise of hi5 probate jurisdiction is a n  independent 
t r ibunal  of original jurisdiction. IInrdy v. Turncrg~, 204 S. C., 538, 
168 S. E., 8 2 3 ;  Gmhnm 7%. Flo?yd, 214 N .  C., 77, 197 S. E., S7.3. Hence 
i n  t h e  present case the jurisdiction acquired by  the  J u d g e  of Superior  
Cour t  on t h e  appeal  f rom t h t ~  order of the Clerk of Superior  Court,  
entered i n  the  exercise of his probate juristfiction, is  derivative. I n  re 
Es ta te  of S f y e r s ,  202 X. C., 715, 164  S. E., 123. And the J u d g e  in 
considering the appeal  acted i n  appellate capacity, and did not iuidcr- 
take to assume jurisdiction under the provisions of G. S., 1-276. 

So, af ter  all, the  decision here re re r t s  to  t h e  qileition of the  poner  of 
tlie Clcrk of Supcrior  Court  t o  enter  the  order vacating the probate of 
thc  will a f te r  caveat had  been filed and  the  cauqe t ransferred to tlie civil 
issue docket of the  Superior  Cour t  fo r  t r ia l  i n  term. Hold ing  as  n.e do 
t h a t  the Clerk exceeded his jurisdiction under  the circumstances. there 
is e r ror  i n  the judgment of J u d g e  of Superior  Court  i n  affirming the 
order of t h e  Clerk, and the  judgment is 

Reversed. 

DITRHABI PDPSI-CO1,A BOTTLISO C O J l P , l S T  v. 1RIAiRTLAND CASI7.iI,TII 
C'OJIPAST asn COJIJIERCIAII CASUALTY INSURANCE COMP.iS1. 

(Filed 19 December, 1047.) 

1. Indemnity 8s Zb, Zr-Evidcncc held sufficient for jury i n  action on pol- 
icy indemnifying insured against thef t  o r  embezzlement by cniployrcs. 

The policy in  snit provided indemnity for loss resulting from the larceny. 
theft or wrongful abstraction on the part of any employw of in<urrtl, 
acting directly or in collncion with others, mith specific provicion thnt the 
inability of insllred to designate a specific cmployee or cmployceq c~lusing 
thc loss should not prevent recovery. The evidence tended to show that 
the laqt employee to leave for the night p l a c ~ d  money in th? safe and 
locked i t  mith a con~bination lock so that  the safe could he opened without 
force only by a person knowing the combination, and then checked a11 the 
doors and windoxvs and ascertained they were locked, and that  during 
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the night it was discovered that the door of t l ~  safe was open and the 
cash and checks taken, and a window of the bnilding open. Investigation 
disclosed thnt no force was used in opening the safe and there were no 
indications that any of the doors o r  windows of the building had been 
forced. There was evidence tending to exculpate all persons other than 
employees who knew or had known the combi~xttion to the safe. Held:  
The evidence is sufficient to be submitted to the jury on the issue of in- 
surer's liability. Insurer's contention that the evidence tends only to 
show a burglarious entry is untenable and the fact that the wrongful 
abstraction was made after working hours and that no particular em- 
ployee could be Axed with wrongdoing, is immaterial. 

2. Indemnity g 2d- 

Insured is not entitled to recover the face amount of checks abstracted 
from his safe in the absence of evidence thnt insured took reasonable 
action to avoid loss thereon but nevertheless suffered loss in the amount 
claimed. 

3. Appeal and Error § 5 0 -  
Where appellee suggests it is willing to waive recovery of the particular 

element of damages upon which error was committed in the instructions. 
the cause will be remanded in order that the recovery be modifled by such 
waiver, or, in the absence of waiver, for a new trial on the issue of 
damages. 

APPEAL by defendant Maryland Casualty Company from Parker, J., 
at March Civil Term, 1947, of DURHAM. 

The plaintiff company operated a bottling plant in  the suburbs of 
Raleigh. On the evening or night of 16  April, :1943, i t  suffered a loss 
of $2,472.74 in money and checks, abstracted, i t  is alleged, from the 
safe in its building '(through larceny, theft, embezzlement, misappropria- 
tion, abstraction, burglary, or other fraudulent or dishonest act or acts 
committed by some employee of the plaintiff.'' 

The plaintiff held two policies of insurance-one in each of the de- 
fendant companies-and sued the defendants thereupon to recover in- 
demnity for the loss. 

On the trial it appeared that the policy of the Commercial Casualty 
Insurance Company covered only a loss by abstraction from the safe 
accomplished by actual force, and holding there was no evidence of force 
in  the sense necessary to recovery, the trial Judge let the Commercial 
Casualty Insurance Company out of the case on its demurrer to the 
evidence, by judgment of nonsuit. 

Pertinent provisions of the Maryland Casualty Company policy are 
as follows : 

"Maryland Casualty Company, Baltimore, Maryland, (herein- 
after called Underwriter), in consideration of an annual premium, 
hereby agrees to indemnify Durham Pepsi-Cola ~ o t ' t l i n ~  Company 



N. C . ]  FALL TERM, 1947. 413 

of Durham, N. C. (hereinafter called Insured) against any loss of 
money or other property, real or personal (including that part of 
any inventory shortage which the Insured shall conclusively prove 
has been caused by the dishonesty of any Employee or Employees) 
belonging to the Insured, or in which the Insured has a pecuniary 
interest, or for which the Insured is legally liable, or held by the 
Insured in any capacity whether the Insured is legally liable there- 
for or not, which the Insured shall sustain, the amount of indemnity 
on each of such Employees being Twenty-five Hundred Dollars 
($2500.00) through larceny, theft, embezzlement, forgery, misap- 
plopriation, wrongful abstraction, willful misapplication, or other 
fraudulent or dishonest act or acts committed by any one or more 
of the Employees as defined in Paragraph 2, acting directly or in 
collusion with others, during the term of this bond as defined in 
Paragraph 1, and while this bond is in force as to the Employee or 
Employees causing such loss, and discovered and reported as pro- 
vided in paragraph 4." 

"That in case a loss is alleged to have been caused by the fraud 
or dishonesty of one or more of the Employees, and the Insured 
shall be unable to designate the specific Employee or Employees 
causing such loss, the Insured shall nevertheless have the benefit of 
this bond, provided that the evidence submitted reasonably estab- 
lishes that the loss was in fact due to the fraud or dishonesty of one 
or more of the said Employees, and provided further that the aggre- 
gate liability of the Underwriter for any such loss shall not exceed 
the amount of indemnity carried hereunder on any one of said 
Employees, to wit, the amount stated in the first paragraph of this 
bond." 

The policy defines "Employee" or "Employees" covered by the policy 
to mean and include "one or more of the natural persons (except direc- 
tors of the Insured) who are in the regular service of the Insured in the 
ordinary course of the Insured's business and who are compensated by 
salary, wages or commissions and whom the Insured has the right to 
direct in the performance of service." 

Omitting admissions in the answer of Maryland Casualty Company 
covering more formal undisputed matters, and coming to the evidence 
bearing on the controverted phases of the case, this may be summarized 
as follows : 

The plaintiff's evidence tended to show that on the evening of 16 April, 
1943, the several salesmen and collectors employed by the plaintiff came 
in, bringing with them cash collected, and some checks, which were 
deposited in the company's office safe, in its building above mentioned, 
as was customary. Evidence tended to show tbat the money and checks 
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so deposited, together with the depositi of 14 April, and 15 ,\pril, 
anlounted to a total of $2,472.74. 

Beverly Bullock testified that  he put the last bag of rnoiiey in tlrc *nip, 
closed the safe door, turned the dial, and locked i t ;  then jerked the door 
to  see if i t  was locked. This was near beven o'clock p.m. He. tlic~ii 
checked all the mindows in the office ant1 warehcuse, and the front and 
back doors, wllicli were closed and lockcd. H e  t h m  went out of the, cloilr 
and locked it, leaving no one in tlie building. .I11 window and door> 
were closed and locked. 

The safe had an outer door operated by a time lock, but this door \va* 
not in use. The combination dial lock referred to was on the inner door, 
and this door was kept locked a t  all times. 1111 the employees of the 
Raleigh plant had keys to the building and knew the safe combination. 

Those knowing the combination were listed as follows : Sewn salt~~rneli  
and two warehouse supervisors in the employrnent of the plaintiff, threc~ 
former employees, and M. B. Burnettc,, Nilton Airheart and S. T. Gaddj.  

Doors were equipped with Corbin and Yale locks and n indon.; nclr! 
so constructed that  when they were closed they automatically lockctl. 
Thcre was no mechanism outside thr  windows by which they could 1)c 
opened, it would be necessary to break a glass to enter. The door4 could 
not be opened from the outside without a key. 
A1 policeman of the City of Raleigh, on his regular patrol, disroveretl 

tha t  one of the windows of the office was open 1 2  or 15  inclics and uq~ufi  
his flashlight through this aperture, discerned that  the door of the offiw 
safe was open. H e  then called some of thc employees, and tht> ensuing 
investigation disclosed the following renditions : 

The safe was open and empty of moiiey and checks. Tlicrc. \\crc> no 
masks 011 the safe indicating that  actual force hac been applied in opc~l-  
ing it. There nere  no indications that either the doors or windows had 
been forced in making an  entrance. 

Of the persons other than employ~es who now knew or had prc~viourly 
known tlie combination t o  the safe, all were examined and the evidence 
tended to show that  they were not in Raleigh a t  the time, did not par- 
ticipate in the affair, and knew nothing of it. 

The plaintiff introduced expert evidence tending to show that the qafc 
was of such construction and the combination of such character that it 
could have been opened only by one knowing and operating the combina- 
tion or by the use of external force, as by "blowing" or "burning" into 
i t ;  that  the chance of opening by nosking the combination was negli- 
gible for anyone who did not know it. 

At the conclusion of the plaintiff's evidence and a t  the conclusion of 
all the evidence the defendant moved for judgment as of nonsuit, n-hich 
was declined, and defendant excepted. 
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Defendant requested the following special imtruction : 

"That should you find from the greater neight of tlie evidence, 
the burden being on the plaintiff to so satisfy you, that  the plaintiff 
is entitled to recover on the bonds executed by the defendants in 
favor of plaintiff, you could not ans\Ter the issue as to the amo~lnt  
that plaintiff should recover of defendants in an amount greater 
than $2,042.83, $041.29 sought to be recovered by waq ac- 
cording to the testimony repxsented by checks which check, the 
plaintiff has failed to show were of value and collectible." 

The court stated the contention of the defendant on this point, but 
Rare 110 part  of the special instruction asked; but with respect thereto 
charged: "The Court instructs you that  a worthless check is not prop- 
erty of value but a good and collectible check is." 'I'his is covered by 
defendant's exception. 

r 7 l h e  following issues nere  submitted to the jury:  

1. I s  the d e f c ~ ~ d a n t  Jfaryland Casualty Coli~pany indebted to the 
I~laintiff, Durham Pepsi-Cola Bottling Company, under the terms 
of its Blanket Position Bond #4633? 

2. I f  so, in what amount? 

The jury answered the first issue "yc~s," and the second i-sue "$2,834.15, 
with interest from tlie first day of this term until paid." 

Defendant moved to qet asidr~ the verdict. Motion was orerruled a d  
defendant excepted. 

To the ensuing judgment on the verdict the defcntlant objected, and 
excepted ; and appealed. 

17 ic for  S. B r y a n t  a n d  R o b e r t  I .  L ip fon  for  l ) l n z ) ~ f i f f ,  appel lee .  
R. -11. G n n f t  for  d e f e n d n n f ,  nppe l lan t .  

SE~WEIJ,, J. r ~ ~ d e r  the exceptions noted, the defendant arrays the 
following objections to the trial : 

First, that  the defendant's contract of insurance does not cover the 
kind and character of losq shown by plaintiff, since the evidence shons 
a burglarious entry and abstraction from the safe whilc employees were 
not on du ty ;  second, that  there is a complete failure of proof since 110 

evidence ha< been directed to any particular employee covered by the 
p o l i c ~ ;  and not necessarily to any employee a t  al l ;  and third, that  the 
trial judge failed to give defendant's special instruction relating to non- 
recoverability for the lost checks under plaintiff's evidence, which, it is 
contended, fails to show an actual money or property loss by their taking. 



41 6 IS THE S U P R E M E  COURT. [228 

Turning to the first two objections, which may be considered together, 
we are of the opinion and so hold that the felonious taking of the money 
and things of value from the safe, as described in the evidence, would be 
a loss within the meaning of the terms employed in the policy providing 
indemnity for loss "through larceny, theft, embc~zzlement, forgery, mis- 
appropriation, wrongful abstraction, willful misappropriation, or other 
wrongful, fraudulent or dishonest act or acts," and if attributable to an  
employee acting directly or in collusion with others during the life of the 
policy, would render the defendant liable for the loss. The fact that the 
wrongful abstraction may have been made by a n  employee or employees 
in  other than working hours does not destroy the relation between em- 
ployer and employee, the nature of the trust, nor, as exemplified in this 
case, does i t  necessarily affect the superior facilities for theft, larceny, or 
fraudulent acts of dishonest but trusted employees against which i t  was 
intended to insure. The inability to fix the crime on any particular 
employee is not fatal  t o  recovery. 

The difficulty of proof where several employees are in a position of 
common trust is sufficiently obvious as to have become a matter of treaty 
between the insurer and the insured. See pertinent provisions above 
quoted. The evidence is sufficient to reasonably establish that the loss 
was due to the dishonest act of one or more of the employees, and satisfies 
the conditions of liability. 

However, we are not sure that  plaintiff is entitled to recover, as for a 
money loss, the face value of the lost checks, or indeed, on the present 
showing, anything for their loss. While the special instruction requested 
by defendant is, perhaps, not as ample as might have been demanded, we 
are inclined to the opinion that  the question is raised here regarding the 
validity of that  much of the recovery. N o  doubt the names of many 
customers who paid in checks are known and in many instances payment 
of the lost checks may be stopped and collection made. As between the 
insurer and the insured i t  seems that  some effort of that  sort might have 
been a duty. 

On the oral argument the plaintiff's counsel expressed a willingness to 
abate the judgment by the amount represented by the checks. 

This cause is remanded to the Superior Court of Durham County, 
where the plaintiff will be permitted to  file waiver as to the amount of 
recovery representing lost checks, as appears from the record ; whereupon 
judgment will be entered for the balance recovered as determined upon 
the issues; otherwise, for error in the respect mentioned judgment will be 
there entered directing a new trial upon the second issue. 

E r ro r  and r~manded.  
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STATE v. CLYDE L I n L E .  

(Filed 10 December, 1947.) 
Homicide 5 2 5 -  

Evidence held sufficient to sustain verdict of guilty of nli~rder in the 
first degree. 

Criminal Law § 501: Trial § 7- 

Wide latitude is given counsel in the exercise of the right to argue to 
the jury the whole case, as  well of lam a s  of fact, but counsel is not 
entitled to travel outside of the record and argue facts not included in the 
evidence, and when cbunsel attempts to do so it  is the right and duty of 
the court to correct the argnment. either a t  the time or in the charge to 
the jury. G. S., 84-14. 

Same- 
Argument of the solicitor in the trial of a capital case that in the event 

of conviction there would be  an appeal and in the event the decision of 
the lower court were affirmed, there would be an appeal to the Governor, 
and that not more than 60% of prisoners convicted of capital offenses 
were ever executed, is held improper and prejudicial and not justified by 
argument of counsel for defendant to  the effect that only errors of law 
could be corrected by apwal  and that  only the Governor could correct 
errors of judgment on the part of the jury. 

Same- 
Where grave impropriety in the argument of the solicitor is  brought 

to the trial court's attention i t  is the duty of the trial court to make 
correction regardless of the attitude of counsel for defendant, and the 
fact that upon the court's offer to  make partial correction if counsel for 
defendant should so request, counsel for defendant remains silent, is not 
a waiver. 

While ordinarily exceptions to improper argument of the solicitor should 
he taken before verdict, the rule is held inapplicable under the facts in 
this case where gross impropriety in the solicitor's argument was called to 
the court's attention and the court offered to  make only partial correction 
if requested by counsel. 

DEVIN, J., dissents. 

APPEAL by defendant f rom Parker, J., a t  F e b r u a r y  Criminal  Term, 

1947, of DURHAM. 
Cr imina l  prosecution upon bill of indictment charging t h a t  defendant 

with force and  arms, a t  and  in D u r h a m  County, "feloniously, willfully, 
and  of malice aforethought, did kill and  murder  Minnie Little, contrary 
to the  f o r m  of the statute  i n  such case made  and  provided, and  against the 
peace and digni ty of t h e  State. 



4 l b  I S  TIlE SUPREME COUltT. [228 

011 the  t i i a l  below the S ta te  offercd evidence tendiiig to  support  the 
charge v i t h  u l ~ i c l i  defendant stands indicted. O n  the other liand, ile- 
fendant  offered e\-idencc tcnding t o  support  his   lea of not guilty by 
reason of hi- plea t h a t  he  acted i n  self-defense. A2nd the case was sub- 
mitted t o  the  ju ry  with instruction tha t  the  j u r y  might, a s  i t  found the  
fact. to  be fro111 the evidence under  the charge of the court, r e tu rn  one 
of f o u r  veldicts-guilty of niurdcr i n  the  first degree, gui l ty  of niuriler 
in  the second degree, gui l ty  of man+lzlughter, or not guilty. 

Verdict : Guil ty of ~ n l ~ r d r r  ill the first degree a ;  charged in the bill of 
irldictir~ent. 

. J u d g ~ ~ ~ ( ~ l i t  : 1)eatll b~ thct administ~.at ion of let ha1 gas :I\ 1)roritlctl by 
l a x .  

I)cfelldailt al)l~eitl- tlierefronl to Sul)rci~ic  Coil1 t aiid ac,igns el ror. 

. J .  A \ ~ ~ i o i l g  tlw .evvral a s ~ i g ~ l ~ ~ i e i ~ t ~  of e r ror  prcsented by 
a ~ ~ p e l l ~ n t  on this appeal,  n c  deem it necessary to  t reat  only two of them. 

'I'lie firit  lelatvs to tl(~liia1 of the motions of defcndant fo r  judgment as  
i n  c a v  of i~oi~.ui t ,  G. S., 15-173. -I< to this,  n i t h o u t  reciting t h e  details 
leading nl,  to and surroui~di i ig  the  hornicitle willi u h i c h  clefeiitlant is 

cliargetl. i t  is kufficiciit t o  say t h a t  the  erideuce offered against defenda l~ t  
on t l i ~  t r ia l  i n  Snpcrior  ('ourt. a. i h o u n  in the  record on this  a p l m l ,  
taken 111 the light most favora l~ le  to  111p Statc, i i  infficient to  support  a 
verdict of gui l ty  of murder  in  the first tlegrec. 

T h e  c d ~ e r  relates to  the action of the prrs iding judge in denying 
rnotiol! of defendant f o r  a new tr ia l  hecailse of prejudicial statements 
l l ~ a d e  by the  wlicitor fo r  t h c  S ta tc  (luring the C O I I ~ P P  of his argnment  
to the jury. 

'I'll(. record divloses that ,  i n  niaking thiq moticm, counsel fo r  defe id-  
ant.  in  pertinent par t ,  stated to  the cour t :  "Thai dur ing  tlie argilmcnt 
of the  solicitor. he  stated to  t h e  jury tha t  i n  all  f i n t  degree cases rv1iri.e 
mPn were convicted there would l1e a n  appeal  t o  t l  e Supreme Conrt ,  an11 
t h a t  i n  this  case, if this  defendant were conr-icted there wonltl be a11 
a p l ~ e a l  t o  the Supreme Court ,  and t h a t  in t h e  e w n t  the  decision of t h e  
lover  court sliol~ld be affirmed, there would he a n  :~ppeal  to the  G6vernor 
t o  commute the sentence of the priconer; and t h a t  not more t h a n  sixty 
per cent of p-isoners convicted of capital o f f r n w  n e w  eyer executed." 

Ailid the record fur ther  shows tha t ,  in  r e s p o n v  to suggestion by the  
court  tha t  counsel f o r  defendant had  opened tlie door, N r .  Reade. of 
counsrl fo r  defendant, stated t h a t  he said i n  a rgu ing  the case to the  jury, 
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"that if your  Honor  should inadvertently commit e r ror  i n  the t r ia l  of 
the  case, the  prisoner might  appeal  to  the  Supreme Court ,  ancl t h a t  if 
t h e  Court  found tha t  you had cornn~itted error ,  t h e  Supreme Cour t  would 
award a new t r ia l  only for  errors of l aw committed i n  the t r ia l  of the 
case;  and fur ther  said tha t  the Supreme Cour t  could not and would not 
undertake t o  correct errors  of judgment on the  par t  of jurorr,  and t h a t  if 
your  IIonor  had  not committed error  i n  the t r i a l  of the  case, the Supreme 
Cour t  would leave the defendant as they found him. so f a r  as the verdict 
of t h e  ju ry  mas concerned. I f u r t l ~ e r  stated that ,  having appealed to  the 
highest court i n  the State ,  i n  the event the conviction was affirmed the  
only appeal the  prisoner \vould then have would be to  the Governor, who 
alone might  undertake t o  correct errors  of judgment on the par t  of the 
jury,  if i t  was made to appcar  to  h im tha t  a n  injustice had resulted." 

Then the record shows tha t  thc court intcruosed the followina: "I - 
knew t h a t  you said Gol-ernor-I was ~ ~ n d t > r  the impreision that  you said 
the Govrriior or tlie Paro le  Officer." L \ ~ ~ d ,  then,  Mr. Readr  continued. 
"I ~vould not say  t h a t  I did not, hut what  1 was undertaking to do waq 
impress, as forcefully as pos~ible ,  upon thc jury, tha t  they n e r c  the  $ole 
judges of the facts,  and tha t  the  court would not undertake to  corrcct 
errors  of judgment as  t o  what  thc facts  werc f o m d  to he by  the jury." 

.\nd the record fur ther  shows the following rul ing of thc court on tho 
said motion of defendant : "The Judge  mas on the bench when X r .  Readc 
made his arguinent t o  the ju ry  ancl the C'ourt finds as  a fact  t ! ~ t  hc madc 
the argument  substalitially as sct fo r th  in his statement to the C'onrt on 
this  motion in r ~ s p e c t  to  that  point in  his  speech to t h r  jury. .Ifter 
M r .  Rcade niadr  hi.; speech, the tJnclgc stepped into the library off thc 
r o ~ ~ r t  room, which has  a door opening into the B a r  ancl is not o re r  twenty 
f re t  f rom the  bench. T h e  Court  Ira., tlicre consulting tlie Nor th  Caro- 
l ina Reports  n.hcn Mr .  Rcade a11d 311'. Ful le r  came to the .Judec and 
told him the  argument  t h a t  the Solicitor was making, a? qct for th qith- 
stantially i n  Mr .  Rrade's statement a h l - P .  T h c  Court  itatcrl to  Mr .  
Reade and X r .  Fu l le r  tha t  if thcv .o renncited. he  nould En hack to the 
hench, stop the Solicitor's a rguLent  anti instruct the  jnry to  disregard 
hi3 argument  tha t  in s ixty per c rn t  of t h r  capi tal  cases the V I I ~ C I I C P  wac 
comn~utpd and the  m a n  did not suffer death mhcn conoictcd of a capital 
offense but tha t  the  rect of thc Solicitor's argninent thc Cour t  deemed 
t o  be proper in  reply to flip a ~ . g ~ ~ n ~ e n t  tha t  Mr .  Rcade had m a d e ;  whcre- 
11pon Mr. Readc and Mr .  Ful ler  stated tha t  they did not c h i r e  the Court  
to  go  back and stop thc Solicitor's argument. T h e  Court.  af ter  looking 
a t  some of t h r  N o r t h  Carolina Reports,  re turned t o  the  c o u ~ ~ t  room ant1 
his seat upon the  hcnch. After  the  Solicitor had  completed his speech, 
he  having followed N r .  Reatle, the J u d g e  before heginning his charge. 
waited two or three minutes, counsel fo r  the  defendant said nothing. 
Then  the J u d g e  called M r .  Readc t o  the bench and asked h im did he 
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wish him to instruct the jury to disregard as im.proper the statement of 
the Solicitor that in sixty per cent of the capital convictions which were 
returned sentence was commuted to imprisonment, and Mr. Reade replied 
that he did not. The Court, in the library, asked Mr. Reade if he did 
not think he had opened the door by his argument. The Court finds the 
facts to be as set forth above. Motion denied. Defendant excepted." 

Under the law the right of a person, .put on trial upon a criminal 
charge, to be heard, and to have counsel in all matters necessary to his 
defense, and the right of counsel to argue to the jury the whole case, as 
well of law as of fact, is declared by this Court to be too fundtimental 
for discussion. G. S., 84-14, formerly C. S., 203. S.  v. Hardy, 189 
N. C., 799, 128 S. E., 152. Wide latitude is given to the counsel in 
making their arguments to the jury. S. v. O'Neal, 29 N. C., 252; 
McLamb c. R. R., 122 N. C., 862, 29 S. E., 894. However, counsel may 
not "travel outside of the record" and inject into his argument facts of 
his own knowledge or other facts not included in the evidence. McIntosh, 
N . C . P . & P . , p . 6 2 1 .  P e r r y v . R . R . , l 2 8 N . C . , 4 7 l 7 3 9 S . E . , 2 7 ;  
S. v. Hozoley, 220 N, C., 113, 16 S. E. (2d), 705. When counsel does 
so, it is the ~ i g h t  and duty of the presiding judge to correct the trans- 
gression,-and he may do so at the moment or wait until he comes to 
charge the jury. S. v. O'Neal, supra; Melvin v. Easley, 46 N .  C., 386; 
McLamb v. R. R., supra; Perry v. R. R., supra. 

I n  the McLamb case the Court states that '(where the remarks are 
improper in themselves, or are not warranted by the evidence, and are 
calculated to mislead or prejudice the jury, it iri the duty of the court 
to interfere." 

On the other hand, while the conduct of a trial in the court below, 
including the argument of counsel, must be left largely to the control 
and discretion of the presiding judge, he, to be sul-e, as stated by Walker, 
J., in 8. v. Tyson, 133 N. C., 692, 45 S. E., 838, should be careful that 
nothing be said or done which would be calculated unduly to prejudice 
any party in the prosecution or defense of his case. 8. v. Howley, supra. 

Applying these principles to the present case, i t  is manifest that the 
statements of facts that if the defendant be convicted there would be an 
appeal to the Supreme Court, and that in the event the decision of the 
lower court should be affirmed there would be an appeal to the Governor 
to commute the sentence of the prisoner, and that not more than sixty 
per cent of prisoners convicted of capital offenses were ever executed, 
are matters not included in the evidence. Nor are they justified as being 
in answer to argument of counsel for defendant. They are calculated to 
unduly prejudice the defendant in the defense of i;he charge against him. 
"Who can say," as counsel for defendant ask, "to what extent the jury 
was influenced by the solicitor's statement that th. prisoner, in the event 
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his appeal did not obtain a new trial, that he still had a forty per cent 
chance to have his sentence commuted?'' We hold the remarks to be 
error,-and such error as called for correction by the presiding judge, 
S. v. Tucker, 190 N .  C., 708, 130 S. E., 720, and cases cited. S. v. 
Buchanan, 216 N.  C., 709, 6 S. E .  (2d), 521; 8. v. Helms, 218 N .  C., 
592, 12 S. E. (2d), 243. See also Conn v. R. R., 201 N. C., 157, 159 
S. E., 331. 

I n  the Tucker case i t  is stated that '(Where counsel oversteps the 
bounds of legitimate argument, or abuses the privilege of fair  debate, 
and objection is interposed at  the time, it must be left, as a general rule, 
to the sound discretion of the presiding judge as to when he will interfere 
and correct the abuse, but he must correct i t  at  some time during the 
trial, and if the impropriety be gross, it is the duty of the judge to inter- 
fere at  once." 

The State contends, however, that counsel for defendant, having beqn 
given an opportunity to have the court correct the improper remarks of 
the solicitor, waived objection thereto. As to this, the ruling of the 
Judge, as shown in the record, was that, if counsel so requested, he would 
make only a partial correction. The matter as a whole was called to 
his attention, and i t  would seem that the gravity of the error called for 
a correctipn of the improper remarks at  some time during the trial 
regardless of the attitude of counsel for defendant as to whether the 
Judge should or should not instruct the jury. Indeed, i t  may be doubted 
that the harmful effect of the improper remarks could have been re- 
moved from the minds of the jury even by full instruction. 

The State also contends that exception to improper argument of 
solicitor not taken before verdict is not seasonable. Under some circum- 
stances this rule is correct. But under the facts here, it is inapplicable. 
The cases relied upon by the State are distinguishable. 

For error pointed out, defendant is ~nt i t led to a 
New trial. 

DEVIN, J., dissents. 
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THOMAS WELLS r .  BURTOS I,ISES, ISC.. AND CLTJIAS M. JOHNSOX 
(ORIGISAI. PARTIES DEFENDINT), A I D  CHAIILE!S STANLEY (A~DITIOSAI.  
PARTY DEFENDANT), 

and 
CH.iIII,ES STANLEY r. BURTON LINES, INC., A N D  CLYMAS 11. 

JOHNSON. 

(Filed 19 December, 1947.) 

1. Automobiles 3 1811 (5 ) -  

Where one defendant contends that the collision in suit was due solely 
to the negligence of plaintiff, he is iu no position to press his c'sc'epticm to 
the granting of his co-defendant's motio~i to nonsuit. 

2. Automobiles § 1811 (2 ) -  

Where defendnnt's own teutimony is to the effect that hc did not w(, ;I 

trnck parked on his side of the liigliniiy nntil lie was within approximately 
thirty feet of it, that he applied his brakes arid turned cross-ways of thc 
road and cnnle to n stop on his left side of the highway directly in t h ~  
path of another car trawling on its right side in  the opposite direction, is 
sufficient eridnlcr of defendant's ncgligcnce to be submitted to  the j u r ~  ill 

an action by the driver and hy the occupant of such other cnr. 

3. Evidence § 42c- 
Testimony of an nd~nission by defendnnt that the accident in suit was 

his fault, made when he visited plaintiffs in the hospital after the collision, 
iq coinpete~it as  an admission against interest by a party to the action, 
and the fact that it  was not a part of the rcs gcstce is immaterial. 

4. Appeal and Error 3 39f- 
When the charge of the court is free from rcirersible error when con- 

strued contestnnllg, exceptions thereto will not be sustained. 

, ~ P P E A L  by  defendant, Clyman E[. Johnson,  f rom Rous.s~aw, ,I., a t  
M a r c h  Term, 1947, of G U I L F ~ R ~  (Greensboro Divis ion) .  

Civil actions t o  recover f o r  personal injur ies  : ~ n d  damages to the car  
of Charles Stanley, sustained i n  a n  automobile collision. T h e  actions 
were consolidated for  t r ia l .  

T h e  pertinent facts  a r e  as  follows: 
1. O n  1 9  December, 1945, about 5 :30 p.m., the  plaintiff, Charles 

Stanley, was operat ing his  au ton~obi le  i n  a southerly direction on the 
Greensboro-Asheboro H i g h w a y  about ten miles south of Greensboro. 
T h e  plaintiff, Thomas Wells, was r iding i n  Stanley's antomobile as  a 
guest passenger. 

2. A tractor-trailer unit, belonging to the  defendant, Bur ton  Lines, 
Inc.,  loaded with hogsheads of tobacco, had  been left dur ing  the night  of 
1 8  December, 1945, by  i ts  agent  on the east side of the highway, headed 
north. Sleet and snow had fallen and the  brakes on the tractor-trailer 
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unit became frozen and the equipment rendered immobile. This equip- 
ment was parked ~ a r t i a l l ~  upon the shoulder of the highway and par- 
tially on the paved portion thereof. The pavement was about 18 feet 
in width and the equipment of the Burton Lines, Inc., occupied 3 to 4 
fcet of the p a ~ ~ e d  portion of tlie highway. Red flags were placed along 
the highway in both directions for several hundred feet, by the driver of 
the tractor-trailer unit, but no flares. 

3. North of the point where the Burton Lines equipment was parked 
the highway iib straight, level and the view unobstructed for a distance of 
600 to 700 fcet. To the south of thc parked vehicle the road was slightly 
down grade. straight and the view entirely unobstructed for about 300 
feet, but one conld partially see a vehicle where the truck mas parked for 
approximately a half a mile. 

4. 'Hie defendant Johnson mas traveling north. The automobile oper- 
ated by the plaintiff Stanley had passed tlie Burton Lines tractor-trailer 
and was about 30 feet south of it when the collision occurred between 
his car and the Johnson car. According to the answer of the defendant, 
Clyman H. Johnson, the automobile of the plaintiff Stanley was being 
driven at a lawful rate of speed and in a lawful manner;  and he does 
not plead contributory negligence against the plaintiffs. 

5. The evidence further tends to show that  the Stanley car was travel- 
ing about 25 miles per hour and the Johnson car was being driven about 
40 to 50 miles per hour;  that  the dim headlights were on the Stanley 
car and no lights were burning on the Johnson car. At the time of the 
collision it was getting dark, but one could see how to drive without 
headlights. The weather mas cloudy. Both plaintiffs testified that  they 
saw the Burton Lines equipment when they mere 300 to 400 feet from 
it. The mow on the paved portion of the highway had been scraped off, 
hut it was icy in places. 

The plaintiff Stanley testified: "I was about midway of the truck 
when I first saw the Johnson car . . . I mould say the Johnson car when 
I first observed it was approximately 125 feet away." When the defend- 
ant Johnson reached a ~ o i n t  about 50 or 60 feet south of the Burton 
Lines equipment, he applied his brakes and swerved or skidded to  his 
left and collided with the plaintiff Stanley's car. The defendant had 
been over this road a fern hours before the accident and had seen the 
Burton Lines equipment parked on the east side of the highway. John- 
son testified that he approached the scene of the collision traveling about 
25 miles per hour ;  that  the \\-eather was cloudy a t  the time; that it mas 
betreen dim and da rk ;  not what you would call pitch da rk ;  that  he did 
not see the truck until he got within approximately 30 feet of it, that  
he applied his brakes, turned cross-ways of the road, went by it and 
before he could do anything he was hit by the Stanley car, but then he 
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said he brought his car to a dead stop on the west side of the highway 
and that the collision "took place approximately 30 feet back of the 
truck on the west side of the highway." H e  also testified his headlights 
were burning and that he saw no red flags displrtyed along the highway 
or on the truck, 

At the conclusion of the plaintiffs' evidence the defendant Burton 
Lines, Inc., moved for judgment as of nonsuit as to it. The motion was 
denied but upon a renewal thereof at the close of all the evidence the 
motion was allowed. 

The issues of negligence and damages were answered in favor of the 
plaintiffs and against the defendant Johnson. 

From the judgments entered on the verdict, the defendant Johnson 
appealed, assigning errors. 

J a m e s  E. Coltrane and D. N e w t o n  Farnell,  Jr., for T h o m a s  Wel l s  and 
Charles Stanley,  plaintiffs, appellees. 

S m i t h ,  W h a r t o n  & Jordan  and Ar thur  0. Csoke for B u r t o n  Lines, 
Inc.,  appellee. 

S a p p  & Moore for defendant ,  C l y m a n  H.  Johruon, appellant. 

DENNY, J. The appellant assigns as error t'he refusal of the court 
below to allow his motion for judgment as of nonsuit as to both plain- 
tiffs; and for allowing the motion of Burton Lines, Inc., for judgment 
as of nonsuit. 

The appellant states in his brief that he "does not contend that plain- 
tiffs were contributorily negligent, but that the ~llaintiff Stanley's negli- 
gence was the sole proximate cause of the collinion." I n  view of this 
contention, we do not see how the appellant can contend that the court 
committed error in allowing the motion of the defendant Burton Lines, 
Inc., for judgment as of nonsuit. 

We think there was sufficient evidence adduced in the trial below as 
to the negligence of the defendant Johnson to carry the case to the jury. 
According to his pleadings, the plaintiff Stanley's car at  the time of the 
collision, was being driven a t  a lawful rate of speed and in a lawful 
manner. Moreover, his own testimony is to the effect that he did not 
see the parked truck on his side of the highway until he was within 
approximately 30 feet of i t ;  he applied his brakes, turned cross-ways 
of the road, came to a dead stop on the west side of the highway directly 
in front of the plaintiff's approaching car. We think this evidence is 
sufficient to overcome a motion for judgment as of nonsuit. 

The ruling of the court below in overruling the defendant Johnson's 
motion for judgment as of nonsuit as to both plaintiffs and allowing the 
motion of the Burton Lines, Inc., for judgment as of nonsuit, will be 
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upheld. Weston V .  R. R., 194 N. C., 210, 139 S. E., 237; Smithwick 
v. Colonial Pine Co., 200'N. C., 519, 157 S. E., 612; Powers v. S t e m  
berg, 213 N .  C., 41,195 S. E., 88; Lee v. R. R., 212 N. C., 340, 193 S. E., 
395; Clarke v. Martin, 217 N .  C., 440, 8 S. E .  (2d), 230; Beclc v. Hooks, 
218 N .  C., 105, 10 S. E .  (2d), 608; Stewart v. Stewart, 221 N. C., 147, 
19 S. E. (2d), 242; Allen v. Bottling Co., 223 N .  C., 118, 25 S. E. (2d), 
388. 

The plaintiffs were permitted to testify, over the objection of the 
appellant, to a conversation the appellant had with them while they 
were in the hospital, and in which conversation they testified the appel- 
lant told them the collision was his fault. The admission of this testi- 
mony is assigned as error. 

I t  is not contended that the statement of the appellant was a part of 
the res gestce as it was in Austin v. Overton, 222 N. C., 89, 21 S. E. (2d), 
887, where the defendant remarked, "It was my fault." There the Court 
said, "The conclusion is a legal one, determinable alone by the facts. I t  
is not supposed the defendant intended by this statement-which he 
denies making-to concede more than his own negligence.'' The appel- 
lant in the instant case denies that he told the plaintiffs that the collision 
was his fault. However, we think the evidence admissible under the 
rule stated by Winborne, J., in Hobbs v. Queen C i t y  Coach Co. in 225 
N. C., 323, 34 S. E. (2d), 211, as follows: "It is not necessary to the 
competency of an admission by party to ' the record that it shall have 
been made as part of the res gestce. I t  is a rule of evidence that admis- 
sions when offered as those of a party to the record are competent against 
him when the admissions are against his interest, material and pertinent 
or relevant to an issue in the case, and offered when the declarant is a 
party to the record at  the time of the offer. Such admissions are orig- 
inal, primary, independent and substantive evidence of the facts covered 
thereby, and may be used to make out the opponent's case by proving 
or disproving the facts in issue. 10 C. J. S., 1091, Evidence, et seq. 
I V  Wigmore on Evidence, 3d Ed., 1078." 

We have carefully examined the several exceptions and assignments 
of error to his Honor's charge, and some of them, if considered separate 
and apart from the charge as a whole, might have some merit, but when 
the charge is considered contextually as 'it must be, it is free from re- 
versible error. S. v. Lee, 192 N.  C., 225, 134 S. E., 458; S. v. Elmore, 
212 N .  C., 531, 193 S. E., 713; S .  v. Smith ,  221 N.  C., 400, 20 S. E. 
(2d), 360; S .  I). Grass, 223 N. C., 31, 25 S. E .  (2d), 193. 

The remaining assignments of error are without merit. 
I n  the trial below we find 
No error. 
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ST.iTE v. WILLIE RICI-IARDSOS. 

(Filed 19 December, 1047. ) 

1. Gaming ss 1 1 ,  1% 

Sentence and fine imposed npon conviction of violating G .  S., 14-291.1, is 
i t ,  pc rsolinm; nn order of confiscation entered under G. S.. 14-299. is in YCIIL  

and is no p;irt of the personal jndgmmt against the nccusrd. 

X tlefent1:lnt nl:ty wmply wit11 flit. prrson;rl jr~tlgme~lt cl~~tt>rtvl :lg;~ilrst 
him npon conviction of violating G. S., 14-201.1, and a t  the same time 
l~rosccutr :ui a p p c ~ ~ l  from order of confiswtio~~ c3ntrrrd nutlcr (2. S.. 14-"!I!), 
\rI~rtlier cmbr:~cwl in the same jr~dgrn~nt  or not, but the fiiili~rc to ;rl)pc~:il 
the pcwwn:ll jntlgnwnt. wliilc 11ot estopl\ing hiru fro111 f n r t l ~ r r  c(~nt(>stiirfi 
tlic order of confisc.ntion, forever prcr l~~tlvs  liini. from ro~r t~s t in f i  t l l t b  f:r(.t 
of  guilt. 

3. (hurts 9 4b- 
On :11?pt~al from n ~nunicipnl court, the Superior Court 111:ry ]lot dih~nirs 

the nppe111 nntl at the wme time euter mi ortl lr in the c.;rll+c, sinc.e tlrc 
dismissal of thc :~ppenl divests it  of jnri4iction 

A l ~ ~ ~ ~ ~ ~  by defendant f r o m  Tl'arlicli, J., ?viarch 3 1  Term,  1947, 
Foesw11. E r r o r  and  remanded. 

Cr imina l  prosecution on war ran t  charging t h ~  unlawful  possessio~i of 
lottery tickets or coupons in violation of G. S. 14-291.1, heard on appeal  
f r o m  order confiscating a t ruck upon which the lottery tickets were being 
t ransported a t  the  t ime of defendant's arrest.  

Defendant  was arrested while t ransport ing lottery tickets o r  coupons 
on a Studebaker truck. T h e  arrest ing officer seized the t ruck as  well as  
the  tickets. O n  1 7  December 1946, defendant was put  on t r i a l  fo r  the 
violation of the  provisions of G. S. 14-291.1 and was convicted. (Whi le  
t h e  certificate of the deputy  clerk states t h a t  the  t r i a l  mas had  on  20 " 

December, the judgment of the  judge himself fix13s the  date  a s  the 17th.)  

f o r  a n  order releasing t h e  t ruck  f rom the custody of the officer and  f o r  
its re tu rn  to  him. O n  the  same d a y  the  judge of the  nlunicipal court  
heard  the  motion, denied the  same, and entered his order confiscating 
the  t ruck and  directiilg i ts  sale as  provided by  G. S. 14-299. I n  so 
doing, he  found as  a fact  "that this  t ruck was ordinari ly  used i n  the  
operation of a woodyard business but on the d ~ y  of arrest  was caught  
t ransport ing lottery tickets or coupons, i n  vio1:ition of G. S. 14-299." 
T h e  defendant  appealed. Thereupon, the  court,  being of the  opinion 
"defendant is i n  his rights in appeal ing t h e  order of confiscation to have 
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same passed upon as a mat te r  of l aw by a higher  Court," entered a f u r -  
ther  order d i r c ~ t i i i g  the  Jieriff,  upon the esecutlon of a good and  suffi- 
cient bond in the suru of $2,000, to  tleli\cr haid t ruck to tlefeildant, 
pending said appeal.  

T h e  bond was riot filctl im~r~ct l ia tcly.  Collsequently the .heriff pro- 
ceeded t o  a(1rerti.c the truck f o ~  sale untlcr the order of confiscation. 
Defendant filccl the requ~re t l  bolitl. p i t l i n g  the sale, and posession of 
the truck \\as surrendered to him. 

, i t  the iwuntl Jlarc*h ( ' ivil  Term. 1947. ('lenlelit, ,T.. being of the 
o p i n i o i ~  the appeal  i n m i \  es a q11~'tion c i ~  il i n  ~ i a t m e ,  t ramfer red  the  
c*:iusc t o  the civil i-hnr docket. 

On  IS March  1947 the i l~eriff  of F i ~ l i ~  t11 County, af ter  notice to 
tlefcndai~t,  filed :i niotion that  tlcfent1;iilt'-  peal he d i s n l i s d  and the 
c;ruicx rrrn:rntltd t o  the n ~ i l ~ i i c i ~ ~ a l  c o l ~ r t  for  csccntion of tlre order of 
collfiica tion. 

'I'lic. a p l ~ r a l .  togtltl~cr \\it11 tlw 111otio1i of tll t~ ~ h e i i f f .  came on for  hcar- 
iiig bcfore Warlick, J., a t  thc March  21 ( 'rinlinal T c n n ,  1947. After  
hearing the -arile, the court found the facat. and coileluded a i  a n ~ a t t e r  
of Ian- '(that i n a w i w h  as  TY~llie Ric11:1i~l~on coi i~cnted to tha t  portion 
of the judgment of the  Municipal ( 'ourt  of the City of Vinston-Salem, 
impubing u p 1  hi111 a fine of $300 and costq by paying said fine and 
coits, and t l ~ d  acqnieace and consent to tha t  l~or t ion  of the j~ tdgment  
i m p i ~ l g  IIIJOII  hi111 a six 111ont11,- ~u~pe i l t l c t l  .entenre f o r  a pc~,iotl of three 
year, 11- not a1)l)ealing i n  a11t t ~ m c  fro11~ all  of the  proviiions of the  
j ~ d g n i e n t  of the  Municipal  ( ' o ~ ~ r t ,  is prwlutled as a mattel. of laxv from 
a p ~ ~ e a l i n g  e  orti ti on of said jntlgnient. a i d  t h a t  his Tfonor Leroy S a n ~ s ,  
J u d g e  of the l l ~ ~ n i c i p a l  Court  of the  Ci ty  of ~ T i ~ ~ s t o n - S a l e m ,  was with- 
out legal authori ty  t o  permit a n  appeal f rom tha t  portion of the jutlg- 
ment o ~ d c r i i w  said Studehaker tn iek  to he co~ifiqcatcd and sold . . . and  
;ilr t lcfmdant ,  n I m l  being adjudged guilty, did co11qent t o  \a id judgment 
of tlic r\Znnicipal Cour t  a i d  acquiesced in i ame by paying said fine and  
cost>, and t h a t  said appeal  now before this  Court  f rom the  Order  of 
('u~ifiqcation of said Studebaker truck is a f ragmentary appeal. and is 
not il l  Ian tellable, and should be i n  all  recpccts dismissed." I f  then, 
upoil said conclusion, ordered tha t  the appeal  be dismissed and t h a t  the 
shrriff procecd to sell the t ruck as  provided by  law. T h e  order is dated 
3 Aipr i l  1047. Dpfendant excepted and appealrd. 

,Ynf S. Crc~uls for the S fn tc .  
. JOP IV. ,7ohnson and Phin I I o r f o n ,  Jr . ,  for de fendan t  n p p e l l n n f .  

EARNHILL, J. T h e  judgment of the court below is bottomed upon the  
finding tha t  the imposition of a fine and suspended sentence and the 
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order of confiscation were incorporated in onfa judgment. Upon this 
finding the court concluded that defendant, by paying the fine imposed, 
assented to the judgment as a whole and is thereby precluded from prose- 
cuting his appeal to the Superior Court from the order of confiscation. 
The conclusion is a non sequitur. The fine and suspended sentence is 
an i n  personam judgment pronounced under authority of G. S. 14-291.1 
while the order of confiscation is an in rem decree entered under G. S. 
14-299. 

"The order of condemnation and sale of the vehicle seized is perforce 
no part of the personal judgment against the accused, albeit both are 
dependent upon his conviction. S. v .  Hall, 224 I T .  C., 314, 30 S. E. (2d), 
158; 30 Am. Jur.  551." S. v. Maynor, 226 N.  C., 645. A defendant may 
comply with the one and at  the same time prosecute his appeal from 
the other. 

Rut on this record two judgments were entered. On 17 December 
1946, defendant, upon his conviction, was fined $300 and placed under 
a suspended sentence. He  did not appeal therefrom but instead paid the 
fine imposed. On the following day he filed motion in the cause to have 
the truck released from custody. Upon the hearing of that motion the 
court denied the relief prayed, confiscated the tr .~ck, and ordered its sale 
as provided by G. S. 14-299. 

The defendant, by the verdict of guilty and judgment pronounced 
thereon from which he did not appeal, is forever precluded from contest- 
ing the fact of guilt. But he is not estopped thereby from further 
contesting the order of confiscation. He  has followed the procedure 
heretofore approved by this Court. S. v. Reavis, ante, 1 8 ;  S. v. Maynor, 
supra, and cited cases. 

Furthermore, the court below dismissed defendant's appeal and at the 
same time ordered the sale of the truck. It could not do both for the 
dismissal of the appeal. divested the court of fuiather jurisdiction in the 
cause. 

The order entered in the court below is held for error. The appeal 
must be reinstated on the docket to be heard on its merits. To that end 
this cause is remanded. 

Error and remanded. 
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PEARL STEWART (STUART) v. 3ldGGIE STEWART WI'RIC'K ET AL. 

(Filed 19 December, 1947.) 

1. Executors and  Administrators § 15d:  Wills 4- 
Evidence that deceased's daughter-in-law performed perqonal services 

for him in reliance upon his p a r d  agreement to  leave her all of his p r o p  
rrty by will is sufficient to overrule a demurrer to the evidence in her 
action against his estate, the method, but not the right, of recovery being 
dependent ulwn whether the agreement is within or without the statute 
of frauds. 

2. Same: BYauds, Statute of, 8 9- 
An agreement to devise realty is within the statute of frauds, and an 

agreement to bequeath personalty, simpliciter, is not. 

3. Executors and  Administrators 5 15d- 
Where personal services are rendered and a r e  knowingly and volun- 

tarily accepted, the Law, ordinarily, will imply a promise to pay their 
reasonable worth; except where the person rendering the services is so 
related to the beneficiary that the services will be presnmed to have been 
rendered in obedience to the obligation of kinship, and even in those in- 
stances, the presumption may be refuted by proof of an agreement to pay 
or of facts and circumstances permitting the inference that payment was 
intended on the one hand and expected on the other. 

When personal services arc  rendered with the understanding that com- 
pensation is to  be made in the will of the recipient, payment therefor does 
not become due until death, and the statutes of limitation do not begin to 
run until that time. Whether plaintiff, upon the beneficiary's becoming 
incompetent to  execute a mill, conld have sued for anticipated breach of 
the contract, is not presented. 

5. Executors and  Administrators § 15d:  Frauds,  Statute of, § 1- 

A parol contract to devise realty in consideration of personal sewices 
is  unenforceable under the statute of frauds, but where the services have 
been rendered in reliance upon the promise to  devise, the law substitutes 
in place of the unenforceable promise a valid promise to pay the reason- 
able worth of the services, and recovery may be had upon quantum 
meruit, the mainspring of the statute of frauds being to prevent frauds 
and not to promote them. 

6. Trial 39- 

A verdict, both in civil and criminal cases, may be given significance 
and correctly interpreted by reference to  the pleadings, the facts in evi- 
dence, admissions of the parties, and the charge of the court. 

7. Trial (j 37: Executors and Administrators 8 1Sd- 
In  an action to recover for personal services rendered deceased in re-, 

liance upon his verbal agreement to  devise realty, the submission of the 
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issur of tl:im:rg:'rs i l l  t l ~ r  form of the :rmount plaintiff is entitled to rccowr 
for "bw:rch" of the contract, while incorrect, will ~iot  be Ileltl for r t v r s i -  
ble error w l i t ~ l i  i t  apptnrs the conrt illstrncteil the jury to answer tlie 
is,wl in  tlitb amount they fount1 the serrices rc~i~sonnl~lg t o  be ~rortll. illld 

the wrdict irltlicatrs no  ~ i l i s~~ut l (~r s tn~~t l in : :  on tlic part of the jury. 

-IPIJL.IL by defendant from Parlt>er, J., at  X a y  Term, 1947, of 
- ~ I . A M A s c E .  

L'ivil a ~ t i o ~ ~  to recover for serrices rendered by plaintiff to  J. G.  
Stewart d~lring. the last 20 or 25 years of his life, it  being alleged that  
"the <aid J. (2 .  Stewart proposetl to, and agreed with, this plaintiff that  
he woultl pay lier for all of her said services to be rendered and for all 
funds adrancetl by her in his behalf ( i n  purchasing their home and) 
for llii i u ~ ~ p o r t .  1)y willing to her, to take effect at his tteath, all (of said 
pol~tlrtic. 50 purchased and all other) property which he owned a t  liis 
death." 

Tliere is ample eridence to sho~v tlir contract as alleged. Plaintiff's 
eldest qon cays "he told her in my presence that  lie would will her every- 
thing he had if she would stay there and take xire of him." ilnother 
son te.tifies: "I heard him say at least sixty t i r e s  that  he was going to 
let mama have everything he hatl." Plaintiff's husband, who is a son of 
,J. O. Stewart, gave testimony as follows: "I hemd my father say, time 
and time again, if my wife would stay and take care of him and look 
after him. he would give her everything he  had a ltl see that  she had it a t  
his t l~a th ."  Indeed, J. G. Stewart made a will d s i s i n g  and bequeathing 
all of his property to the plaintiff, but this was burned in a fire which 
destroyed their home-later rebuilt. H e  died intestate on 4 January,  
1944, at the age of 53. At that  time lie owned a farm worth between 
$8,000 and $10,000, and personal property am3unting to $50 and 13 
cents in caqh. 

I t  is further in evidence that  plaintiff performed her part of the con- 
tract, and rendered valuable services to the deceased during the latter 
part of his life-some of an onerous and menial cxharacter. 

Upon the denial of liability and issues joined, the jury returned the 
following verdict : 

"1. Did the defendant's intestate J. G. Stewart, during his lifetime, 
enter into a contract and agreement with the plaintiff, Mrs. Pear l  
Stewart, as alleged in the complaint ? ,Inswer : Yes. 

"2. I f  SO, did the plaintiff, Mrs. Pear l  Stewart, render service3 to 
said J. G. Stewart in good faith, relying on a  contract and agreement 
with him, as alleged in the complaint? Answer Yes. 

"3. I f  so, did the defendant's intestate J. G. Stewart breach said 
contract. as alleged in the complaint? Answer: Yes. 
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"4. I s  plaintiff's action barred by the three-year statute of limitations, 
as alleged in the answer? Answer: S o .  

"5. I s  plaintiff's action barred by the ten-year statute of limitations, 
as alleged in the answer ? Answer : No. 

"6. TThat amount, if any, is the plaintiff entitled to recover of the 
defendant on account of the breach of said contract? A\nswer: $3,500." 

Thr  court instructed the jury that  if they came to answer the 6th 
icsue, they would ('answer the an~oun t  in dollars and cents that you find 
from the evidence . . . the services reudered by the plaintiff to J. G. 
Stewart were reasonably worth." 

On the 4th and 5th issues, addressed to the three and ten years statutes 
of limitation. negative ansvers were directed, if the jury fouud the facts 
to hc true as sho~vn by all the eridence. 

fTutlpment was cntered on the verdict for thc plaintiff, from r h i c h  the 
d r f ~ n d a n t  appeals, assigning errors. 

S T  Y . T .  Thc a1,pral p o ~ s  tlic qucstionc whether thc case as made 
surrivec the dunurrcr .  rrpcls the plea of the statutes of limitation and 
~ i t h s t a n d s  thc challenge to thp correctness of the trial. 

First, the demurrer to  the eritlencc: When serrices are performed by 
O I I P  perqon for another under an agreement or mutual understanding 
(fair ly to he inferred from their conduct, declaration9 and attendant 
ci i~umstances) that compensation therefor is to be provided in the mill 
of the perqon rrceirinq the benefit of such services, and the  latter dies 
intestatcl or fails to make such provision, a cause of action accrues in 
faror  of thc pr rwn rendering the cervices. Lipr v. Tmrsf Co., 207 N.  C., 
794. 178 S. E., 66.5; Crrnnthnm I.. G m n f h a m ,  205 N .  C., 363, 171 S. E., 
331 : Vhe t s f ine  I.. TT7ilsou, 104 S. C., 395, 10 S. E., 471; X~11er 1 3 .  Lash, 
Qf) S. C., 52. 

The method of enforcing such claim may depend upon whether it is 
within or without the statute of fraud.. An agreement to devise real 
estate is within the statute. Daugkfry  I?.  Doughtry, 223 N. C., 528, 
27 S. E. (2d),  446; Priw 1 ' .  Askins, 212 N.  C., 583, 194 S. E., 824. A 
contract to bequeath personal property. simpliciter, is not. N e a l  I * .  

Trirsf Co., 224 N.  C., 103, 29 S. E. (2d),  206. 
I n  the instant case, the evidence fully justifies the finding of the jury 

that  plaintiff rendered valuable services to  her father-in-law under an 
agreement or mutual underqtanding that  she would be compensated 
therefor in his will. Indeed, in support of the finding, it may be noted 
that "where services are rendered by one person for another, which are 



432 I N  THE SUPREME COUIRT. [228 

knowingly and voluntarily accepted, without more, the law presumes that 
such services are given and received in expectaiion of being paid for, 
and will imply a promise to pay what they are reasonably worth." 
Winkler v. Killian, 141 N.  C., 575, 54 S. E., 540; Patterson v. Franklin, 
168 N .  C., 75, 84 S. E., 18;  Ray v. Robinson, 216 N. C., 430, 5 S. E. 
(2d), 127. True i t  is, that in certain family relationships, services per- 
formed by one member of the family for another, are presumed to have 
been rendered in obedience to an obligation of kinship with no thought 
of compensation. Francis v. Francis, 223 N.  C., 401, 26 S. E .  (2d), 907. 
Nevertheless, this is a presumption which may be overcome by proof of 
an agreement to pay or of facts and circumstancw permitting the infer- 
ence that payment was iqtended on the one hand and expected on the 
other. Nesbift v. Donoho, 198 N .  C., 147, 150 S. E. 875; Brown v. 
Williams, 196 N .  C., 247, 145 S. E., 233. 

The agreement here, however, is to devise real estate; it rests only in 
parol, and is not subject to specific enforcement. Dunn v. R r e w ~ r ,  228 
N. C., 43; Coley v. Dalrymple, 225 S. C., 67, 33 S. E .  (2d), 477. 

Second, the plea of the statutes of limitation: When personal services 
are rendered with the understanding that compensation is to be made in 
the will of the recipient, payment therefor does not become due until 
death, and the statutes of limitation do not begin to run until that time. 
Helsabeck v. Doub, 167 N .  C., 205, 83 S. E., 241; Freeman v.  Brown, 
151 N .  C., 111, 65 S. E., 743 ; Miller v. Lash, supra. 

Whether the plaintiff might have sued for anikipatory breach when 
J. G. Stewart became incom~etent to execute a will, and thus reduce the 
services thereafter rendered to a purely quantum memit  basis, is not 
presented by the appeal. Patterson v. Franklin, supra; Einolf v. Thomp- 
son, 95 Minn., 230, 103 N. W., 1026. 

Third. the measure of recovery: As the contraot between  lai in tiff and 
her father-in-law rests in  parol and is not subject to specific enforcement, 
the plaintiff is entitled to recover only what he]: services were reason- 
abldworth. Grantham v. Grantham, supra. 

The contract being unenforceable under the statute of frauds, no - 
recovery can be had upon i t ;  no damages can be recovered on account of 
its breach for the same reason; and upon the same principle, the contract 
being unenforceable, the value of plaintiff's services cannot be concluded 
by its terms. Faircloth V .  Xenlaw, 165 N .  C., 228, 81 S. E., 299. I n  
place of the unenforceable promise to devise real estate in  consideration 
bf services to be performed, the law substitutes the valid promise to pay 
their reasonable worth. Anno. 69 A. L. R., 95. The mainspring of the 
statute of frauds is to prevent frauds, not to promote them. 

The form of the 6th  issue, standing alone,-might indicate a different 
basis of recovery. However, viewed in the light of the record, no serious 
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difficulty is encountered. I t  is the  established rule  wi th  us, both i n  civil 
and  cr iminal  cases, t h a t  a verdict m a y  be given significance and  correctly 
interpreted by reference t o  the  pleadings, the  facts  i n  evidence, admis- 
sions of the  parties, and  the  charge of the court.  Reyno lds  v. E z p r e s s  
Co., 172 N. C., 487, 90 S. E., 510;  S. 2%. W h i t l e y ,  208 N .  C., 661, 182 
S. E., 338, and cases cited. As thus  interpreted, we th ink  the record 
should be resolved i n  favor  of affirmance. T h e  court  instructed the  j u r y  
to  answer the  6th issue i n  whatever amount  they found the  plaintiff's 
services reasonably to  be worth. This, the  j u r y  answered a t  much  less 
t h a n  the value of the  estate lef t  by  the  deceased, which indicates n o  mis- 
understanding on  the  p a r t  of t h e  jury. 

A careful perusal of t h e  ent i re  record leaves us  with the  impression 
tha t  the  verdict and judgment should be upheld. 

N o  error. 

C. J. HILT, v. J. H. LC)PEZ, TRADING AS FVKIGIIT A N D  LOPEZ.  

(Filed 19 December, 1947.) 

1 .  Automobiles fj 20a- 

A guest in an antomobile will not be held contributorily negligent as  a 
matter of law on the ground that he knew the propensity of the driver for 
speeding and failnre to  keep a proper lookout when the evidence shows 
that the driver slowed down before entering an intersection with another 
highway and was traveling a t  n speed of 35 miles a n  hour, notwithstand- 
ing evidence that the driver did not se-e the truck approaching along the 
intersecting highway until i t  mas called to his attention by the guest 
immediately before the collision. In this case the car had entered the 
intersection and its front was beyond the center of the intersecting high- 
way when the trucli struck its side. 

2. Automobiles fj .Si- 

The failure of a motorist traveling upon a servient highway to stop in 
obedience to  a sign before entering an intersection with a dominant high- 
way is not negligence per ae and is insufficient alone to make out a prima 
facie case of negligence. hut is only evidence of negligence to be considered 
along with other facts and circumstances adduced by the evidence, and 
an instruction that failure to stop in obedience to the sign is negligence, 
must be held for reversible error. 

3. Automobiles § 18b- 
The operator of a motor vehicle is under duty to  exercise that care 

which an ordinarily prudent person would exercise under the same cir- 
cumstances for his own safety and the safety of others, but he is not 
under duty to anticipate negligence on the part of others, in the absence 
of anything which gives or should give notice to the contrary, and is 
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entitled to asslime, and act 011 the ;lss~~mption, that ot l icr~ will c~scrc.iscl 
ortli~iiiry care for their own safety. 

A \ ~ ~ ~ . k ~  by  defendant f r o m  P i t t n ~ a ~ t ,  J., a t  M a y  T e r ~ n ,  1947, of 
STABLY. 

This  is a civil action t o  recover damages f o r  p e r ~ o n a l  injurieq sus- 
tained by  the plaintiff i n  a collisioi~ of the  defmdant 's  t rnck with the 
automobile of one Pennington i n  whose car  the  ~ a i n t i f f  was a passenger. 
T h e  collision occurred a t  the  intersection of IIighrvays S o .  431 and 
No.  102  a t  Spivey's Corner  i n  Sampsoii County on 1 0  .\pril. 1946. Both 
highways a r e  of nsphalt construction. 

T h e  plaintiff was a passenger in  the  P e ~ l n i n g t o n  a~~toniok)i l r  ~ v h i c h  
war being operated i n  a ~ v e ~ t c r l y  direction over I I i g I i n a , ~  So. 421. Thv 
defendant's t ruck was being driven in a sontherly direction o w r  I-Iighn-ay 
No.  102. 

T h e  f ron t  of the Pcnnington car  had pasced the ~ c n t e r  of t h r  i n t ~ r -  
section when the defendant's t ruck collided with it. T h e  t r u r k  wa.i about 
four  feet east of the center line of I I ighway S o .  102 w11cn i t  h i t  the 
center of thc  Pennington car  on its r ight  side. 

Llccording to the  evidence of the plaintiff the  Pennington car  had  
s l o ~ r e d  down before enter ing the intersection and a t  the tinw of thc 
collision mas being driven a t  a speed of about 25 miles per 11onr; and 
the  defendant's t ruck was heing opcratcd a t  a speld of 50 miles or hcttrr.  
T h e  plaintiff did not  see the  defendant'c: truck nntil  a n  i n s t , ~ n t  I~cfor r  
the collision, when he  said, "Look out ! W e  a r e  hi t  !" 

S o r t h  of the  intersection, and  on the west side of I I ighrray S o .  102 
there were three s igns:  ,I stop sign 59 feet f rom the n o r t h c ~ m  cclgc of 
IIiglirvay No. 421, a don-  sign approximately 200 feet north of t l ~ r  i n t ~ r -  
section, and a junction sign approximately 350 feet north of the intrr-  
section. 

Defendant 's agent drove its t ruck into t h r  intersection wi thor~ t  >top- 
ping a t  the  s top sign. 

H i g h w a y  K O .  421, being the dominant  or ar ter ial  l i i g h ~ v a , ~ ,  had a 
jnnction sign 3350 feet east of the  intersection. 

T h e  only obstruction to the  approach of the intersection of thcsc high- 
ways was a service station located a t  the northeast intciwction thereof. 

T h e  issues of negligence, contr ibntorp negligence and damage; were 
answered i n  favor  of the plaintiff.  F r o m  judgment entered on the 
verdict, t h e  defendant appeals, assigning error. 

N o r t o n  & Illillianzs for p la in t i f f ,  appellee.  
R. L. Smith & S o n  for d e f e n d a n t ,  appe l lan t .  
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DEXNT, J. The defendant assigns as error the refusal of the court 
below to sustain its motion for judgment as of nonsuit on the ground 
that  the plaintiff was guilty of contributory negligence as a matter of 
law. 

The appellant is relying upon Bogen 2.. Bogen, 220 IS. C., 619, 18 
S. E. (2d),  162, and similar cases from other jurisdictions to  sustain its 
contention. I n  the above case there was evidence to tlie effect illat the 
guest passenger knew the driver of the car was "in the habit of operat- 
ing his autmlobile in a reckless manner a t  an  excessive speed and with- 
out kecping a proper lookout," and at the time of the accident ~ i -as  
driving 60 to 'TO miles per hour and "was not looking and did not see 
tlie other par" until the guest passenger called his attention to it. HOW- 
ever. the evidence as disclosed on this record as to the manner in which 
the I'rnnington car was being driven a t  the time the plaintiff sustained 
his injury, would not justify holding that  this plaintiff was guilty of 
contributory negligence as a matter of law. The ruling of his I-Ionor 
in this respect will be upheld. Cowper v. Brown,  225 N .  C. ,  213, 44 
S. E. (2d),  878; Hobbs v. Drewer, 226 N. C., 146, 37 S. E. (2d),  121;  
IlentJeraon r 3 .  Pozvell, 221 N. C., 239, 19 S. E. (2d),  876;  Groome 1 % .  

Doltis, 215 S. C., 510, 2 S. E .  (2d),  771. 
The appellant also assigns as error the instruction of tlie court to the 

offect that if the agent of the defendant drove the defendant's truck into 
the intersection without heeding the ~varning of the stop sign "then that 
~voultl be what is termed in law as negligence, and any person traveling 
on I I ighvay No. 421 did have the right to assume that  any person trav- 
cling on IIigliway No. 102 would heed the s i p s  on Highway S o .  102; 
that is the warning signs on Highway Yo. 102.'' This assignment of 
error will be upheld. 

The statute, C*. S., 20-158, which authorizes the State IIighrvap & 
Public Works Commicsion to designate main trareled or through high- 
ways by erecting a t  the entrance thereto from intersecting highways 
< i p s  notifying drivers of rehicles to come to a full stop before entering 
or el-os~ing siich designated highway, and providing that  when such 
s i p s  have been so erected it shall be unlawful for the driver of any 
vehicle to fail to stop in obedience thereto, also contains the following 
p ro r i~ ions :  "No failure so to stop, however, shall be considered con- 
tributory negligence per se in any action a t  lam for injury to person or 
property; but the facts relating to such failure to stop may be consicl- 
ered with the other facts in the case in determining whether the plaintiff 
in such action mas guilty of contributory negligence." 

The above provision of the statute was construed in the case of 
Sebastian 11. Motor Lines, 213 N. C., 770, 197 S. E., 539, where it is 
held: "If the failure to come to a full stop before entering or crossing 
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a through highway in obedience to any such sign duly erected is not to 
be considered contributory negligence per se on the part of a plaintiff in 
any action a t  law for injury to peason or property, but only evidence of 
such negligence, we think it follows as a necescrary corollary or as the 
rationale of the statute, that where the party charged is a defendant in 
any such action, the failure so to stop is not to be considered negligence 
per se, but only evidence thereof to be considered with other facts in the 
case in determining whether the defendant in !such action is guilty of 
negligence." Likewise, in Groome v. Davis, mpra,  this Court said: 
I<  Failure to observe the stop sign is not negligence per se, not even p r i m  
facie negligence, just evidence of negligence." Therefore, under the 
statute and our decisions the failure of a motorist traveling upon a 
servient highway to stop in obedience to a stop sign erected by the State 
Highway & Public Works Commission as authorized by the statute, 
G. S., 20-158, is not negligence, but only evidence thereof which may be 
considered along with other facts and circumetances adduced by the 
evidence, in passing upon the question of negligence. Reeves v. Staley, 
220 N .  C., 573,18 S. E. (2d), 239. 

Consequently, the failure of the driver of the defendant's truck to 
stop, in obedience to the stop sign erected by the State Highway & Public 
Works Commission on Highway No. 102, before ente~ing the intersection 
with Highway No. 421, a dominant highway, was not negligence per se, 
but such failure to stop is evidence of negligence. However, such evi- 
dence standing alone would be insufficient to make out a prima facie 
case of negligence against the defendant. TempleFon v. Kelley, 215 N .  C., 
577, 2 S. E. (2d), 696; Groome v. Davis, supra; Marsh v. Byrd,  214 
N.  C., 669, 200 S. E., 389. 

I t  is the duty of the operator of a motor vehicle to exercise that degree 
of care for his own safety and the safety of othtm, which an ordinarily 
prudent person would exercise under similar circumstances. But as 
said in Reeves v. Staley, supra, " A  motorist is not under a duty of 
anticipating negligence on the part of others, but in the absence of any- 
thing which gives or should give notice to the contrary, a person is 
entitled to  assume, and to act on the assumption, that others will exer- 
cise ordinary care for their own safety. 45 C. J., 705; Shirley v. Ayers, 
201 N. C., 51, 158 S. E., 840. See, also, Cory v. Cory, 205 N. C., 205, 
170 S. E., 629; Jones v. Bagwell, 207 N. C., 3713, 177 S. E., 170; Han- 
cock v. Wilson, 211 N. C., 129, 189 S. E., 631 ; Sabastian v. Motor Lines, 
213 N. C., 770, 197 S. E., 539; Gufhrie v. Gocking, 214 N.  C., 513, 199 
S. E., 707; Butner v. Spease, supra (217 N. C., 02, 6 S. E. (2d), 880)." 

For the reasons pointed out herein, the defendant is entitled to a new 
trial and it is so ordered. 

New trial. 
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M. G. PICKETT, E. F. McLENDON AND A. B. MANGUM V. J. R. OVERMAX. 

(Filed 19 December, 1947. ) 

Cancellation of Instruments 5 9- 
I n  plaintiffs' action for specific performance of defendant's agreement to 

sell stock in a close corporation, defendant admitted the allegations of 
the complaint but alleged in effect that he was induced to sign the con- 
tract by false representations as to the value of the stock and threats 
made by plaintiffs that if he did not sell, plaintiffs, through their majoritg 
control, would deprive defendant of future dividends on the stock and 
the bonus theretofore annually paid to stockholders. Held: Defendant's 
answer alleges fraud, undue influence and coercion practiced by plaintiffs 
in procuring defendant's execution of the contract, and judgment on the 
pleadings decreeing specific performance on the ground that the answer 
was insufficient to allege legal fraud, is reversed. 

APPEAL by defendant from Bone ,  J., September Term, 1947, ALA- 
MANCE. Reversed. 

Civil action to compel specific performance of a contract to convey 
capital stock in a close corporation. 

Glenover Hosiery Mills, Inc. is a close corporation. I t s  stock consists 
of 380 shares of which plaintiffs own 270 shares and defendant owns 
90 shares. 

The defendant, answering the complaint filed, admits the contract, 
demand, tender, and ability of plaintiffs to perform on their part. I n  
further defense he avers that the said contract is not binding and enforce- 
able "for the reason that he was induced to sign the same by the fraud, 
duress and coercion of the plaintiffs, as hereinafter set out." Thereafter 
he pleads the representations, acts, and conduct of plaintiffs which he 
contends constitute fraud, undue influence and coercion. 

When the cause came on for trial, after plaintiffs had offered in evi- 
dence the admissions contained in the answer, the court "being of the 
opinion that the facts so alleged do not constitute legal fraud and are not 
sufficient to bar ~laintiffs '  right to recover upon said written agreement," 
and that on the facts alleged and admitted, plaintiffs are entitled to 
specific performance thereof, entered judgment on the pleadings decree- 
ing specific performance as ~ r a y e d .  Defendant excepted and appealed. 

Cooper, Sanders  & H o l t  for plaznt i f  appellees. 
Thos .  C .  Car ter  and W .  D. M a d r y  for defendant  appellant.  

BARNHILL, J. The one question presented for decision on this appeal 
is this: Are the facts alleged in defendant's answer and further answer 
sufficient to constitute a plea of fraud, undue influence and coercion prac- 
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ticed by plaintiffs i n  procuring defendant's execution of the contract set 
out in the complaint and admitted in the answer? The court below 
answered in the negative. A careful consideraticn of the record leads us 
to the opposite conclusion. 

The defendant, in support of l ~ i s  allegation that he \ {as induced to 
sign the contract "by the fraud, duress and coercion of the plaintiffs," 
avers in substance that  he is uneducated a d  inexperiericed, being a ma- 
chine fixer in the mill ;  that  he had no access to the books and records 
of the corporation which were at all times in the custody of plaintiffs; 
that plaintiffs knowingly and falsely, n-it11 intent to  deceive, grossly 
misrepresented the value of the stock, of nliich value he had no knowl- 
edge; that he was deceired thereb? ; that e a c l ~  stocklioldcr mas paid 
armually a bonus equal to 20% of the face value of his stock in addition 
to dividends and salaries; that  plaintiffs asserted that  if he did not sell, 
they, through their majority control, ~vould diecontii~ue his bonus and 
deprive hini of all future dividends, "pictured to the dcfelidant the many 
injuriouq consequences that  mould result to hiin if IIP did not sell his 
stock a t  once a t  the price offered"; iliat they continued to make threats 
about the methods they would use to prPrcnt 1 im from realizing any 
further income from his said stock and "did 'bullcloze' the defendant and 
by threats of depriving him of all future profits on his stock, and by 
misrepresenting the true value of his stock, did inve ig l~  the defendant 
into signing said contract." 

Thus, on defendant's allegations it would seein plaintiffs not only 
knowingly falsely represented tllc value of the stock to be much lower 
than its real value, but also, by r ir tne of their coinpl~te control of corpo- 
rate affairs, placed defendant in the position wlwre he was compelled to 
sell a t  their price or else suffer the loss of the income-producing quality 
of his stock TI-hich, in turn, would destroy or materially reduce its market 
or sales value. I t  was not a c a v  of take it or leave it, but a case of take 
it or loie it. H e  was compelled to choose whether he would be cast 
against Scylla or engulfed in Charyl~dis. So he alleges. H e  ifi entitled 
to hiq day in court to seek to make good these a1 egations. 

The judgment below is 
Reversed. 
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S. S. IiIRI<T,AKD. R. S. IiIRIiT,ASD an-n BESSIE KIRKLASD r .  JENSIE 
JIAE COVCH DECK AXII Huss- is^, ALBERT E. DECK. 

(Filed 10 December, 1947.) 

Trusts § 26 : Deeds § 6 $6 - 
.i 1-ol~intary conreynncc of property in trnht to named beneficiaries for 

hfe 1r1t11 contingent limitation o\er to pcr5ons not in csse, is revolted as 
to such contingent limitation by proper deed executed by the trustee and 
surr i~ ing trnitors within qis months after the effective date of Ch. 437, 
Sesiioll Laws 1943, the deed of rerocation being executed prior to the 
l ~ n p p e ~ i i ~ ~ g  of the contingency upon which the limitation over 1v:1\ to r7rst. 
G. S., 39-6. 

, ~ T E : A I ,  by defendants from Boilc, J., at  October Term, 1947, of 
ORASGE. Affirmed. 

Plaintiffs sought recovery on a note given for the purchase of land. 
Defendants resisted on the ground of defect of plaintiffs' title to the land, 
growing out of an  attempted revocation of a trust heretofore created in 
the land. The case mas heard below on an  agreed statement of facts, 
which may be summarized as follows: 

I n  1908 John B. Kirkland, James W. Kirkland, IIallie Kirkland, 
Rcscic Kirkland, R. S. Kirkland, and S. S. Kirkland, owners of the land 
as tenants i n  common, joined in a voluntary conveyance to S. Strudwick, 
Truqtee, in truct ((for the use and henefit of Hallie Kirkland and Bessie 
Kirkland during the terms of their natural lives, and a t  their death then 
said trustee is to convey to the other parties of the first part  or the chil- 
dren of such as may be dead who shall take as their parents would hare  
done if living." John 13. Kirkland, James TIT. Kirkland and Hallie 
Kirkland are dead, intectate and without issue. The three remaining 
grantors in the trust conveyance have no children. On 25 March, 1043, 
the trustee, desiring to be relieved of the trust, and the grantors desiring 
to revoke it, executed deed to R. S ,  Kirkland, S. S. Kirkland and Bessie 
Kirkland, the only surviving grantors in the trust conveyance, revoking 
the trust in the land and reconveying i t  to the same persons who would 
otherwise have been entitled under the trust and under the canons of 
descent. The surviving grantors joined in the deed revoking the trust, 
and signified their acceptance of its termination. This deed was duly 
recorded 26 March, 1943. 

Judgment was rendered that plaintiffs' title was good, and that  they 
recover of defendants the amount of the note. Defendants appealed. 

Ronner D. Sawyer for plaintif fs,  appellees. 
L. J .  P h i p p s  for de fendan t s ,  appellants.  
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DEVIN, J, The North Carolina ~tatutes  granting power of revocation 
of voluntary conveyances of property in  trust in  which there are con- 
tingent limitations over to persons not in esse, were brought forward in 
General Statutes as sectio; 39-6. This statute permits the grantor in 
a voluntary conveyance in which some future interest in real property is 
conveyed or limited to a person not i n  esse, before such person comes into 
being, to revoke by deed the interest so conveyed. The statute also de- 
clares that "the grantor. maker or trustor whd him heretofore created or 

u 

may hereafter create a voluntary trust estate in  real or personal property 
for the use and benefit of himself or of any othor person or persons in  
esse with a future contingent interest to some person or persons not in 
esse or not determined until the happening of a future event, may at any 
time, prior to the happening of the contingency vesting the future estates, 
revoke the grant of the interest to such person or persons not i n  esse or 
not determined by a proper instrument to that effect." The statute was 
made inapplicable to trusts thereafter created which were expressly stated 
to be irrevocable, and it was further provided "that this section shall 
not apply to any instrument heretofore executed whether or not such 
instrument contains express provision that it is irrevocable unless the 
grantor, maker or trustor shall within six months of the effective date 
of this proviso either revoke such future interest, or file with the trustee 
an instrument stating or declaring that i t  is his intention to retain the 
power to revoke under this section." The proviso last quoted was added 
by Chap. 437, Session Laws 1943, which was ratified 4 March, 1943. 
The deed of revocation in the case at  bar was executed 25 March, 1943, 
and recorded the following day, within the six months period prescribed 
by the Act. 

The statute in which the several acts on the :subject are codified as 
G. S., 39-6, was recently considered by this Court and its constitution- 
ality, history and effect discussed in the opinion written for the Court by 
Justice Seawell in Pinkham v. Mercer, 227 N. C., 72, 40 S. E. (2d), 690. 
The statute, before the amendment of 1943, was also considered and given 
effect in MacMillan v. Trust  CO., 221 N. C., 352, 20 S. E. (2d), 276; 
MacRae v. Trust (20.. 199 N. C., 714, 155 S. E., 614; Stanback u. Bank, 
197 N.  C.. 292. 148 S. E., 313. 

I t  may be noted also that the trust conveyance covering the land which 
is the subject of the present action was voluntary and contained no 
provision against revocation. 

The judgment of the Superior Court is 
Affirmed. 
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WM. GRADY PRITCHARD AND MISS JOSEPHINE PRITCHARD, TBUSTEES, 
ESTATE OF I. W. PRITCHARD; GORDON BLACKWELL AND W m ,  
ELIZABETH I,. BLACKWELL, T. GLYNN FIELDS, W. G. FIELDS, 
ATTOBNEY FOR GLYNN FIELDS, PERCY BARBER AND MRS. PERCY 
BARBER. 

(Filed 19 December, 1947.) 

Trespass to Try Title 3 3: Pleadings Zk- 

I n  an action for damages for trespass and to enjoin further trespass 
upon an easement claimed by plaintiffs by dedication, the burden is on 
plaintiffs to establish the property right asserted, and defendants an? 
entitled to introduce the record of withdrawal of dedication executed pur- 
suant to G. S., 136-96, as a release or  extinguishment by estoppel of record 
from sources to which plaintiffs were a privity, notwithstanding the ab- 
sence of allegation in their answer of such withdrawal from dedication. 

DEFENDANTS' appeal from Parker,  J.,  at June Civil Term. 1947, of 
ORANGE. 

J o h n  T .  Manning for plaint i fs ,  appellees. 
He nry  A. Whitfield, Bonner D. Sawyer and L. J .  Phipps  for defend- 

ants, appellants. 

SEAWELL, J. The controversy here is over the alleged easements ac- 
quired by plaintiffs, holders by mesne conveyances of the titles to lots in 
a real estate development known as '(Forest Hills," in Orange County, 
allegedly purchased with reference to a map which indicated as "streets" 
and "Parks" adjoining near-by areas. The plaintiffs brought the action 
to enjoin the defendants from committing acts of trespass on the dedi- 
cated areas, and interfering with their enjoyment of the easement there- 
upon by assertion of a private claim, and putting the property to a 
private use in defeat of the dedication. I n  their complaint they allege 
themselves to be possessed of certain rights, title, and interest in and to 
the use of a road marked on the map as "To Chase Park" and the tract 
designated as "Park," and ask that the defendants be enjoined from any 
use thereof contrary to the said interest; and demand damages for such 
contrary use and injury to plaintiffs' enjoyment of the easement in the 
property. 

The defendants deny that plaintiffs have any easement or interest 
whatsoever in the lands described by them. The defendant Percy Barber 
admits that by mesne conveyances he is the owner of the property de- 
scribed, and plans to erect thereupon two dwellings. 

The evidence discloses a common source of title, the Chapel Hill 
Insurance and Realty Co. Some of the deeds of the plaintiffs refer to 
a map, and some of the predecessors in title to some of the plaintiffs 
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testified that the map  was exhibited to them when they bought, and the 
dedication of street and park explained to them. 

R h i l e  the deeds under which plaintiffs' dedication was made were 
recorded before the Trust  Deed executed by the Chapel E l l  Insurance 
and Realty Co. to IIogan was executed and recorded, the map under 
which the easenlents are claimcd was not put on record until a later date. 

The defendantq hold title under the Hogan deed. That  deed and the 
nlesne conveyance of title therefrom, under l ~ h i c h  defendants hold, 
convcy that  area marked "Park" on the map, the way marked on the 
map as "To Chase Park," and the unlettered trianglc to the southeast 
of the Chase Road. 

On the trial of the cause, and after the jury had been sel'ected but not 
impaneled, on an intimation by the ~ ~ o u r t  tha t  df'fendants would not be 
permitted to introduce evidence of a withdrawal of the dedication under 
the statute G. S., 136-96, because of want of allegation thereof in their 
pleading, defendants moved to be permitted to amend their answer, which 
motion his Honor, in the exercise of his discretion, denied. 

When the defendants' turn  came to in t~oduce  evidence they offered 
evidence to identify the record containing the alleged withdrawal, and it 
was excludcd. Defendants excepted. The  defendants offered the record 
of the withdrawal which was rejected. Defendants excepted. I n  each 
instance the evidence was rejected on the ground that the withdrawal of 
dedication must be pleaded before evidence thereof' could be admitted. 

We do not consider. the rule insisted upoil app icable to the situation 
found in the instant case. The plaintiffs alleged that  they had a n  ease- 
ment in the lands described and the defendants c'enied it. The burden 
was upon the plaintiffs to establish the property right they claimed. I f  
the defendants sought to produce conveyances from sources to which 
plaintiffs were a privy releasing or tlischarging the easement or could 
have established release or extinguishment by estoppel of record, or by 
judicial proceeding, they certainly would have been entitled to show it 
in the evidence without previous alltagation or notice in the pleading. 
This in effect is what they sought to do. 

G. S., 136-96, e z  propria vigore, terminates (claim with respect to 
dedication to public use "by any deed, grant, map, plat, or other means" 
of any parcel of land which has not been opened and used by the public 
within twenty years after the dedication thereof, unless the claim has 
been asserted within two years from and after 8 March, 1921, provided 
n declaration of w i thdrawal  thereof f rom public or  private use  b y  t h e  
dedicator or  'those c laiming u n d e r  hint  shall be filed in t h e  of ice  of the 
Register of Deeds of the county in which the land lies. Shee t s  v .  W a l s h ,  
215 N.  C., 711, 2 S. E. (2d) ,  861. 
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The defendants were entitled to introduce the record of such with- 
drawal and have the question presented on its merits. 

I t  is unnecessary to pass on the other questions raised. The defend- 
ants are entitled to a new trial. I t  is so ordered. 

New trial. 

STATE r .  JAMES LAW axn 3IATTHElV KELLY. 

(Filed 10 December, 1947. ) 

Intoxicating Liquor 8 8: Indictment 5 U): Larcenj § 4- 
An indictment for larceny of a n  automobile which had been seized by 

officers of the law wl~ich lays the ownership of the automobile individ- 
ually in one of the officer. who had seized it. will not be held fatally 
tlefectire, since snch officer was entitled to hold the automobile and ap- 
1)rove bond for it- return, nnd thur had a hpecial interest therein sufficient 
to obviate a fatal rarinnce. 

,IFPEAL by defendants from C l e m e n t ,  J., at  June  Term, 1947, of 
FORSYTH. 

Criminal prosecution on indictment charging the defendant, in one 
count, with the larceny of an automobile, of the value of $700.00, the 
property of one Oscar Norrison;  and in a second count, -with receiving 
the same automobile, knowing it to hare  been feloniously stolen or taken 
in violation of G. S., 14-71. 

The evidence for the prosecution tends to show that  on the night of 
15  April, 1946, Oscar Morrison and I-Iolt Neal, police officers of the 
City of Winston-Salem, took possession of an automobile on Mickey 
Mill Road in the Eastern section of the City, which they thought had 
been used in the transportation of non-tax-paid whiskey contrary to law, 
and drove it to the city lot where it was parked for the night. 

During the night, the automobile was stolen from the city lot, and 
there is evidence, circumstantial and presumptive, tending to connect 
the defendants with its disappearance. 

The defendants rested on their demurrers to the State's case and offered 
no eridence. 

Verdict: Guilty as to both defendants. 
Judgment : Two years on the roads as to each defendant. 
The defendants appeal, assigning errors. 

Attorney-General M c M u l l a n  and Assis tant  Atf orneys-General B r u t o n ,  
Rhodes ,  and M o o d y  for 2he S ta te .  

W i l l i a m  H. Boyer  and  Philip E. Lucas  for defendant .  
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STACY, C. J. The case was here at the Fall Term, 1946, on an indict- 
ment which laid the ownership of the property in the City of Winston- 
Salem. The officer who seized the property was alone entitled to hold it, 
or approve bond for its return, and it was suggested the right to the 
property should be laid in the seizing officer or in the custody of the law. 
227 N. C., 103. 

I n  the present bill, the ownership of the property is laid in Oscar 
Morrison. On the hearing, i t  appeared that Oscar Morrison was one of 
the seizing officers who took possession of the aut,omobile. The defend- 
ants have again pressed the issue of fatal variance with vigor and 
confidence. 

Oscar Morrison, as one of the seizing officers, was entitled to hold the 
automobile and to approve bond for its return, thus he had a special 
interest therein. This suffices, we think, to overcome the demurrers to 
the evidence and to obviate a fatal variance. 8. v. Allen, 103 N .  C.,  433, 
9 S. E., 626; S. v. Bell, 65 N .  C., 613; S. v.  G'rant, 104 N. C., 908, 
10 S. E.) 554. 

The exceptions to the charge are too attenuate to invalidate the trial. 
The verdict and judgments will be upheld. 
No  error. 

hi. P. JONES v. HUNTER R. NEISLER. 

(Filed 19 December, 1947.) 

1. Landlord and Tenant 8 37- 
The grantor of land reserved the hunting rights in himself and later 

gave an oral lease of the hunting rights at  a stipulated sum yearly. The 
successor to the grantee refused to permit the lessee of the hunting rights 
to enter upon the property for the purpose of hunting. Held: The lessor 
cannot maintain an action against defendant for damages, since if the 
lease of the hunting rights is valid the lessee and not the lessor is the one 
who suffered the damages, whereas if the lease it: void defendant camot 
be made to respond in damages for refusing to recognize it. 

2. Parties Cj 1- 
Every action must be prosecuted in the name of the real party in inter- 

est. 0. s., 1-57. 

APPUL by plaintiff from Bone, J., a t  April 'lerm, 1947, of BLADEN. 
This is a civil action to recover damages against the defendant for 

refusing to permit one J a y  Smith, to whom plaintiff had orally leased 
the hunting right on the land described in the record, from entering upon 
the property for the purpose of hunting. 
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The agreed facts pertinent to this appeal are as follows: 
1. On 16 November, 1938, the plaintiff was the owner in fee simple of 

the tract of land described in the complaint and on said date he executed 
and delivered to his wife, Essie Maud Jones, a deed for the property, 
which deed contained the following reservation : "However, the said 
M. P. Jones does hereby reserve unto himself and except from this con- 
veyance the hunting right on said described property for a period of 
ninety-nine years. 

2. The defendant is now the owner of the tract of land referred to 
herein. 

3. Sometime p i o r  to 2 October, 1944, the plaintiff undertook to lease 
orally to one J a y  Smith for the sum of $80.00 per year such hunting 
rights, if any, as were reserved to plaintiff in his deed to his wife. 

4. I t  was agreed that the damages, if any, should be awarded in the 
sum of $120.00. 

5. The plaintiff on 3 November, 1939, executed and delivered to 
Ed Mitchem et al. an assignment of his hunting rights on this tract of 
land, which instrument is duly recorded in the office of the Register of 
Deeds of Bladen County. However, this assignment is not to be effective 
until the death of the plaintiff. 

Upon the foregoing facts and the admissions in  the pleadings, the 
court was requested by the plaintiff and the defendant to render judgment 
in accordance with the court's opinion as to the legal rights of the 
parties. 

The court held as a matter of law, that the plaintiff was not entitled 
to recover anything and entered judgment accordingly. 

The plaintiff appeals, assigning error. 

Clay ton  C .  Holmes  and H.  L. Wi l l iamson  for plaintif f ,  appellant.  
II. H. Clark and Edulard B. Clark for defendant ,  appellee. 

DENNY, J. The record does not disclose the ground upon which the 
court below held the plaintiff is not entitled to recover in  this action. 
Nevertheless, we think the contention of the defendant that the com- 
plaint does not state a cause of action against him is correct. 

The plaintiff alleges he gave an oral lease of his hunting rights on 
the premises in question, to a third party for a valuable consideration; 
and brings this action for damages against the defendant for refusing 
to permit the lessee to exercise such rights. The date of the lease is not 
alleged nor is the date of its termination disclosed. 

If during the period of time in question, the lessee held a valid assign- 
ment of the plaintiff's hunting rights, and was wrongfully prevented 
from exercising those rights by the defendant, the lessee, and not the 
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plaintiff, is the one who suffered damages. Every action iliust be pro*c- 
cuted in  the name of the real party in interest. (2. S., 1-57. The lessee 
is not a party to this action. On the other hand, if the lease is void the 
defendant cannot be made to respond in damage: for refusing to rccog- 
nize it. 

A determination of tlie validity or invalidity of the lease or assign- 
ment of the hunting rights, not being essential to a dispoqition of tlii. 
appeal, we express no opinion thereon. 

The judgment of the court below \\ill be uphelrl. 
Affirmed. 

(Filed 19 Decc1m1)er. 1947. ) 

1.  False Pretense # % 

A warrant charging defenr1:nit with o l ) t ; ~ i l i i ~ ~ g  a money ,111wuc.r ~ l~ i t l t~ r  
promihe to (lo certain worli, and with fztilnre to perfor111 t h e  work. vitli- 
out : ~ l l ~ g i r ~ g  thnt the adr;rncw were o1)tnincd with intent to c11c;tt or 
tlrfrand. is. fnt:rlly defrct ir~.  G. S.. 14 101. 

. ~ I ' P F , A L  by defeildant from Bone,  J., a t  Ju ly  Term, 1947, of D L ~ R I ~  411. 

Criminal prosecution on warrant  charging the defendant with u l ~ l a n -  
fully obtaining $27.81, as money advanced, "undel promise to do certain 
work for Robert Dunn and did then and there fail and refuse to do the 
work or any part ol" it with the exception of one day's ~ o r k . "  

The case mas tried in tlie Recorder's Court and tle nova on deft~it3alit's 
appeal to the Superior Court. 

T'erdict: "Guilty as charged in the warrant." 
Judgment:  Thirty days on the roads. 
The defcndant appeals, assigning errors. 

A ftorney-Genernl JIcllI~~llcrn nnd  Assistant A f forneys-Gc~nc~rtrl Bruton,  
R h o d c s ,  and Moody for the S t a f c .  

.I. G r o ~ w  Lee for defendanf .  

STACY, C. J. Upon the call of the case here the defendant lodged a 
motion in arrest of judgment for that' i t  is not alleged the defendant 



N. (2.1 FALL TERN, 1947.  447 

WIIITTED C. PALMER-BEE: Co. 

obta ined t h e  a d r a n c e s  "wi th  i n t e n t  t o  chea t  o r  defraud."  G. S., 14-104. 

T h e  defec t  is fatal, and it a p p e a r s  o n  t h e  f a c e  of t h e  record .  S. v. Foster, 
anfe, 7 2 ;  S. z!. lTorman. 110 N. C., 484, 14 S. E., 968. T h e  w a r r a n t  

cha rges  no offense. 
The m o t i o n  i s  wel l  in terposed a n d  m u s t  be  allowed. S.  v. Xorgan, 226 

N. C., 414, 38 S. E. (2d), 166. 
Jud,ment  ar res ted .  

(Filed 30 Jannary ,  104S. ) 

1. Master and Servant § 33d- 
I'kcts foi111d 1 ~ y  the Tnc1uutri;il ('o~iirnission untlrr :i r n i s apprc~he~ l s io~~  of 

law a r e  not binding on appeal. 

4. Jlaster and Servant 3 53b (3)- 
lJ;lynwnt of medical or Ilospital expenses constitutes iio pa r t  of colii- 

lrenxation to  a n  cmployce or his dependents 11nder the  provisions of our 
Workmen'r Cumpensntion Act. G.  S., 97-2 (lc ) ,  

3. Jlaster and Servant g 5312- 
T h ?  rcview of ;In award  for  c11:111ge of c o n d i t i o ~ ~  must Irc m:icIe wit11i11 

twelve months f rom the  tlnte of the  last  payment of compensation pnr- 
rnnnt to an  award.  :\nd while the  right to review wns enlarged by ch. S23,  
Session L:i\vs of 1947. to incll~tlr  i~rst:inces in which only medical o r  other 
t r ra tment  bills ;ire p;lid. the nmciitlmrnt provides for  review in such cast% 

only within twelve months of t h r~  t1;rtr of hist pxyme~l t  of bills for mrtlic2;ll 
o r  other treatment.  G. S.. 07-47. 

4. Master and Servant # 43-Report of accidcnt as required by G .  S., 
97-92, is not filing of claim as requitwl by (:. S., 97-24. 

Claimant n n i  injuretl by accide~it  :iribing o l ~ t  of and ill tlie courze of 
hiq employment. I l e  reported the  :lccideiit to the employer. who, on the 
day of the  accident. reported i t  to the  Indust r ia l  Commission a s  required 
hy G. S., 97-92 Snl~srqneat ly  bill. for  medical servicei renderrd clairnnnt 
;I. a r rsul t  of the, injury were approved fo r  payment by the  Cornmiscion. 
S o  claim fo r  compensation was  filetl by the  ~ m p l o y r e .  the  eniployrr o r  the 
insurance carrier.  More than a year a f t r r  the  accident tht. employee first 
tliscoverod the serious effects of the  nccitlent nntl reqneited :I hearing he- 
fore the  Indust r ia l  Commission. Held: S o  claim fo r  caompensation having 
been filetl within twelve month5 f rom the  date  of the accident and IIO 

request for  n hearing having been made within tha t  time. and no payment 
of bills for  medical treatment having been made within t he  twelve months 
prior to t he  request fo r  a hearing. t he  claim is barred by G. S.. 97-24. 
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SCHENCK, J., took no part in  the consideration or decision of this case. 
BARNHILL, J., concurring. 
SEAWELL, J., dissenting. 

APPEAL by plaintiff from Armstrong, J., at November Term, 1947, of 
FORSYTH. 

This is a proceeding for compensation, under the provisions of the 
North Carolina Workmen's Compensation Act, for an injury by accident. 
arising out of and in the course of the employment of the plaintiff by the 
defendant, Palmer-Bee Company, on 15 June, 1944. The defendant 
Royal Indemnity Company was the insurance carrier of its codefendant 
at the time of the accident. 

The plaintiff, Mack Whitted, hereinafter called "claimant," was em- 
ployed as a machine setter. On the above date, while setting up a 
machine on the premises of his employer, a piece of slag or metal flew 
up and struck him in the right eye. The accident was reported to the 
employer on the day it occurred. The employer reported the accident 
to the Industrial Commission on the same day. Thereafter. small med- 
ical bills were incurred as a result of the injury, which bills were ap- 
proved for payment by the North Carolina Industrial Commission and 
paid on 5 July, 1944, by the defendant carrier. 

No claim for compensation was filed within twelve months by the 
claimant with the Industrial Commission for lcbss of wages because he 
lost no time from his employment on account of the accident. 

On 24 June, 1946, the claimant, through his attorneys, notified the 
Industrial Commission that he had recently developed a cataract on his 
right eye and had completely lost his sight in that eye, and requested a 
hearing. 

The opinion of the Commissioner who heard this matter and whose 
opinion was adopted by the Full Commission and affirmed by the Supe- 
rior Court, contains the following statements and findings of fact : 

"When this case was heard before the undersigned in Winston-Salem 
on February the 18th) 1947, it was admitted, and the Commissioner 
finds it as a fact from the evidence that the claimant is totally blind in 
his right eye. The Commissioner finds it as a fact from the evidence 
that this blindness is due to the injury which he mstained while working 
for the defendant on June the 15th) 1944. The Commissioner further 
finds that said blindness is due to the injury, and that the injury to the 
cornea of the eye precipitated a slow developing pathological condition 
that did not produce the blindness in the claimtmt's eye until approxi- 
mately eighteen months after the date of the injury; and, therefore, 
during this time the claifnant had no claim :against the defendants 
because he had lost no time on account of the injury, and for a period 
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of eighteen months while this condition was developing, until it reached 
the maximum condition, to wit, blindness, he was not entitled to any 
compensation, and., therefore, did not file any claim. According to the 
evidence of Dr. Speas, the eye, ear, nose and throat specialist who treated 
this claimant oripinallv and had examined him on-numerous occasions 

u 

since, testified that the abrasion to the cornea set in motion a condition 
that spread and formed a cataract that now makes the claimant blind, 
but that it took approximately eighteen months for this spread from the 
site of the abrasion to develop the cataract that now causes total blind- 
ness." 

Whereupon it was held that since no claim was filed with the North 
Carolina Industrial Commission within twelve months from the date of 
the accident, the claim is barred by the statute of limitations. 

The plaintiff appealed to the Superior Court. At the hearing on this 
appeal, the award of the Commission was affirmed, and the claimant 
appealed to the Supreme Court. 

Deal a? Hutchins for plaintiff, appellant. 
Womble, Carlyle, Martin & Sandridge for defendants, appellees. 

DENNY, J .  I t  is contended by the appellees that the findings of fact 
by the Industrial Commission are conclusive on this appeal. Ordinarily 
this is true where the facts found are supported by any competent evi- 
dence, Creighton v. Snipes, 227 N.  C., 90, 40 S. E. (2d), 612; Reu& 11. 

Ins. Co., 226 N .  C., 325, 38 S. E. (2d), 97; IJegler 11. Mills Co., 224 
N.  C., 669, 31 S. E. (2d), 918; Kearns v. Furniture Co., 222 N .  C., 438, 
23 S. E .  (Zd), 310; but where the facts are found by the Commission 
under a misapprehension of the law, the court is not hound by such 
findings. McGill v. Lumberton, 215 N. C., 752, 3 S. E. (2d), 324; 
Stanley v. Hyman-Michaels Co., 222 N .  C., 257, 22 S. E. (2d), 570. 

The facts are not in dispute. The claimant sustained an injury by 
accident arising out of and in the course of his employment, on 15 June, 
1944, resulting in the total loss of sight in his right eye. The accident 
was duly reported as required by G. S., 97-92. The serious nature of 
the injury was not discovered nor was it discoverable, in so far as the 
claimant was concerned, until more than twelre months after the date 
of the accident which caused it. 

Therefore, upon these undisputed facts, did the court below reach the 
correct conclusion of law? I n  arriving at  the answer to this question, 
we must determine whether or not the report of the accident given by 
the employer to the Commission, and the subsequent exercise of jurisdic- 
tion by the Commission in receiving and approving for payment bills 
for medical services rendered to the claimant as a result of the injury 
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sustained ill the accident, meet the requisites of G. S., 97-24, the perti- 
nent pal t clf 11 h i r l ~  reads ah fo l lo \~s  : "The right to conlpensation under 
rhis article >hall be forever barred unless a claini be filed with the indus- 
t r ial  co~mllsoion x i th in  one year a f t ~ r  the accident, and if death rebults 
from the accident, unlcs- a claim bc filed it11 the commission within onr 
pear thereafter." 

The  nplwlkcs are relying upon L111eberry u. TOWIL of X e b a n c ,  218 
S. C.. 73;. 12 S. E. (2tl), 252; TC'7nclo1c P .  C a r o l i n a  C ' o n f ~ r ~ n c e  Asso . ,  
211 S. C'.. 571. 191 S. E., 403;  I d l y  5 .  B e l k  Brcls., 210 S. ('., 735, 1YS 
S. E.. 319.  1lTzl~o,l  1 % .  C'le?nent ,  207 S. C., 541, 1'77 S. E., i 9 i  ; W r n y  t > .  

Woolen I l f t l i s ,  YO5 S. C., 752, 172 S. E., 487, and similar cases. On the 
other hand. they insist that  H u n k s  c. G i i l i f i e r  C g . ,  210 N .  C., 312, 156 
S. E., 252. and I f a r d i s o n  11. l I a n l p f o n ,  203 N .  C'., 187, 165 S. E., 355, 
caws upcm xllich the appellant is relying, are no1 in point. 

We t h i d  an  examination of these and other cases will be helpful in 
a r r ik i i~g  at a proper decision on this appeal. I t  is clearly evident fro111 
a careful c~xarr~imtion of the record herein that  all parties have acted in 
good faith. The ultimate result, therefore, must rest upon the respective 
legal ~ y h t a  uf thr parties, based upon the unclir~ uted facts disclosed by 
the i word. 

I n  the ca-e uf L i n c b c r ?  y r .  2 ' 0 2 ~ ~  of X e b u n e ,  w p m ,  the claimant, on 
24 Ju ly .  1939. filed wit11 the Industrial Comniissicn a report of a n  injury 
alleged to h a l e  been sustained by him on 31 May, 1938, while working 
for  the defendant. I t  was held, "The provisions of Sec. 24, Ch. 120, 
Public L H N ~  1929 (G. S., 97-24), constitute a condition precedent to the 
right t u  conlpensation, and is not a statute of limitations . . . I f  an 
employee fall< to file notice of his claim within twelve months after  the 
date he subtains an in jury  by accident arising out of and in the course of 
his rwployn~ent.  21c has no right to conlpensatioil ilnder the exprrss terms 
of the itatute." 

I,ikewi>e. 111 Il'i71slotu v. C a r o l i n u  C o n f e r e n c e  Asso. ,  s u p r a ,  the first 
report of the accident which occurred on 4 J u ~ l r ,  1034, was filed nit11 
the Industrial Commission on 28 June,  1935. Also in  Lilly v. I l d k  
Bros., s u p r a ,  the claimant was injured in  Januar-y, 1934, and the noticr 
of the injury was not given to the Industrial Comnlission until Ju ly ,  
1935. 

I11 M'llsotr 1 .  ( ' l e m e n f  C'o., s u p r a ,  the plaintiff mffered an  accident*in 
the courie of his employment on 15  August, 1929. H e  employed counsel 
and filed a claiin with the Industr ial  Commission on 8 September, 1930. 
The hearing Commissioner found "that no x r i t t e i ~  report of the accidcwt 
by the employee, employer or insurance carrier w:is filed with the Indui -  
trial Pommiwion within one year from the date of the accident," and 
denied a recovery. There was an  appeal to the full commission, and it 
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found that no claim for compensation had been filed by anyone on behalf 
of the claimant within one year after the accident, but reversed the 
hearing Commissioner on other grounds. The decision of the hearing 
Commissioner was upheld by this Court. 

I n  the case of W r a y  c. Woolen .121ills, supra, an employee had been 
injured on 28 November, 1930, and the Industrial Commission had not 
been notified of the in jury  until 12 April, 1932. -4 claim by the injured 
employee for compensation was denied for failure to file his claim within 
twelve months from the date of the injury. However, the claimant 
having died as a result of his injury, on 24 August, 1932, his dependents 
were permitted to file a claim and an award based thereon was affirmed. 

I n  Hardison 11. Harnpfon ,  supra, the employee was injured on 27 
March, 1930. H e  gave notice in writing to his employer of the accident 
and resulting injury on 28 March, 1930. H e  stated that he did not 
consider his in jury  serious, but was advised that  i t  might terminate in a 
permanent rupture. On 25 August, 1930, the employer notified the 
insurance carrier, and thereupon a t  the request of the carrier reported 
the accident and claim for compensation to the Industrial Commission 
on Form 19, as prescribed by the Commission. Negotiation4 were entered 
into between the employee and the carrier. N o  agreement was reached. 
The carrier upon inquiry from the Commission suggested that in view 
of the attitude of the employee i t  saw nothing to do but have a hearing. 
N o  hearing was set, however, until it  was requested by the employee 
more than twelve months after the accident. This Court said:  "The 
injured employee is required by section 22 of the act to  give notice to 
his employer of the accident which resulted in his injury. Thereafter, 
the employer is required to  report the accident and claim of the employee 
for compensation to the Commission on Form 19, as prescrihed hv the 
Commission. N o  settlement of the claini can be made by the employer 
and the employee without the approval of the Commission. Section 18. 
I f  they fail to reach an agreement in regard to the compensation to 
which the injured employee is entitled, then either party may make 
application to the Commission for a hearing in regard to  the matters 
a t  issue, and for a ruling thereon. Section 57. When the employer has 
filed with the Commission a report of the accident and claim of the 
injured employee, the Commission has jurisdiction of the matter, 2nd 
the claim is  filed with the Commission within the meaning of wction 24." 

I n  Hanks v. Utilities Co., supra,  it  was admitted that the decenqed. 
Curtis Hanks, was a t  the time of his injury and death, on 6 December, 
1929, in the employ of defendant and that  the provisions of the work -  
men's Compensation Act applied. Under date of 9 December. 1929, 
defendant emplover, a self-insurer, reported the accident to the Industrial 
Commission on Form 19. The defendant admitted liability and on 26 
December, 1929, reported to the Commission that it had offered to settle 
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the claim with the administrator of the deceased. The administrator of 
the deceased declined to prosecute the claim pending before the Indujtrial 
commission, but instead instituted an action in the Superior Court of 
Wilkes County, under the Federal Employers' Liability Act, which ended 
adversely to him. Thereafter, on 23 March, 1935, a formal petition for 
an award and a request for a hearing was filed with the Industrial Com- 
mission. An award was made and was upheld by this Court. The 
Court said : "The procedure upon the consideration and determination 
of a matter within the jurisdiction of the Industrial Commission, agree- 
able to the provisions of the act and the rules and regulations promul- 
gated by the Commission, conforms as near as may be to the procedure 
in courts generally. By analogy, cases should be disposed of by some 
award, order, or judgment final in its effect, terminating the litigation. 
Employers' Ins. Ass'n v. Shilling, 259 S. W., 236: Todd 21. Clrszralfy Co., 
18 S. W. (2d). 695. A final judgment is the conclusion of the law upon 
the established facts, pronounced by the court. Lawrence v. Beck, 185 
N. C., 196; Swain v. Bonner, 189 N. C., 185. 

('The record before us fails to show any final order or adjudication of 
any kind prior to the one appealed from. 

"A claim for compensation lawfully constituted and pending b ~ f o r e  
the Commission may not be dismissed without :t hearing,and without 
some proper form of final adjudication. 

"No statute of limitations runs against a litigant while his case is 
pending in court." 

I n  each case cited herein upon which the appellees are relying, the 
Industrial Commission did not receive a report of the accident, a claim 
for compensation or otherwise obtain jurisdiction of the proceeding, 
within twelve months of the date of the accident. But in those cases 
upon which the appellant is relying, the Commission did obtain juris- 
diction within the required statutory time. I n  Hardison v. Hampton, 
supra, notice of the accident and claim for compensation were given to 
the Commission, negotiations for settlement of the claim between the 
carrier and the employee were entered into and a request was made by 
the carrier to the Commission for a hearing, all within twelve months 
of the date of the accident. While in Hanks v. Utilities Co., supra, the 
Utilities Company being a self-insurer, under the Workmen's Compen~a- 
tion Act, promptly reported the accident to the Commission and ad- 
mitted liability. Therefore, in each of the last cited cases, a claim was 
pending before the Commission, within twelve months from the date of 
the accident. 

I n  the instant case, notice of the accident was given to the Commission 
on the same date it occurred, but no claim for compensation was filed 
with the Commission by the employer, the carrier or the employee within 
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twelve months of the date of the accident. Hence, none of the cases 
relied upon by the appellant or the appellees are on all fours with this 
case. 

I n  many jurisdictions the payment of medical expenses is held to be 
tantamount to the payment of compensation. However, under the defi- 
nition of the word "compensation" contained in G. S., 97-2, sub-section 
(k),  payment of medical or hospital expenses constitutes no part of com- 
pensation under the provisions of our Workmen's Compensation Act. 
Morris v. Chevrolet Co., 217 N. C., 428, 8 S. E. (2d), 484. Compensa- 
tion is defined in our statute as the money allowance payable to an 
employee or his dependents, including funeral benefits. 

G. S., 97-47, does authorize the Commission upon its own motion or 
upon application of any party in interest on the grounds of a change in 
condition, to review any award, but no such review shall be made after 
twelve months from the date of the last payment of compensation pur- 
suant to an award under the provisions of our Compensation Act. And 
this statute was amended by 1947 Session Laws of N. C., Chapter 823, 
Section 1, Sub-section (6))  to include a review on the grounds of change 
in condition "in which only medical or other treatment bills are paid," 
but "no such review shall be made after twelve months from the date of 
the last payment of bills for medical or other treatment, paid pursuant 
to this Act." 

The record herein discloses that no award for compensation has been 
made at  any time in favor of claimant, pursuant to the provisions of our 
Compensation Act; and that more than two years elapsed after the 
accident before he requested a hearing. Moreover, prior to the request 
for a hearing on 24 June, 1946, no claim for compensation was pending 
before the Commission upon which an award could have been made on 
behalf of the claimant herein; and the record does not disclose the pay- 
ment of any medical bills since 5 July, 1944. 

I t  may be regretted that we have no provision in our Workmen's Com- 
pensation Act to preserve and protect the rights of employees in cases 
like the one before us. We do have such ~rovision with respect to cer- 
tain occupational diseases. 1945 Session Laws, Chapter 762, G. S., 
97-58. But in the light of the facts disclosed on the record before us, 
and the provisions contained in our Workmen's Compensation Act, we 
think the judgment of the court below must be upheld. 

Affirmed. 

SCHENCK, J., took no part in the consideration or decision of this case. 

BARKHILL, J., concurring: There are certain undisputed facts which 
control decision in this case. Claimant on 15 June, 1944, while engaged 



454 IS THE SUPREME COURT. 122s 

i n  the discharge of his duties as an employee of defendant, received 
in jury  to  his eye. Defendant filed a report of' the accident with the, 
Commission as required by G. S. 97-92, on form furnished by the Com- 
mission. The  report, dated 1 5  June,  1944, received by the Conmission 
22 June,  1944, has printed on i t  by the Conmission the following : 
"This report filed only in compliance with section G. S. 97-92, and not 
employee's claim for compensation." A t  the suggestion of defendant's 
agent claimant was examined by Dr. Lassiter 15  June,  1944. On J u n r  
20 he filed report and bill for services as required by statute G. S. 97-90. 
On 19 J u n e  claimant was examined by Dr.  Spear;, an  eye specialist, who 
likewise filed with the Cornmission for approval his statement for serv- 
ices. Both doctors reported tha t  claimant was able to return to his work 
from the date of the accident, and claimant lost no time on account of 
the accident from the date of the accident to the time defenrlant'q plant 
closed in December 1945. The suggestion to the contrary notwith<tand- 
ing, the claimant neither made nor filed with his employer anv claim for 
compensation as required by G. S. 97-22 and 23. 

Nothing further was done until claimant, through counsel, OII  2.2 June ,  
1946, notified the Commission he desired to press his clairn for com- 
pensation. 

So, then, the only thing the employer did during the twelw ~nonths '  
period after the accident was to file a report of the accident. and thc) 
employee filed no claim with his employer as required by G. 9. 37-22-23, 
and he filed no claim with the Commission as required bp ('r. S. 97-24 
until more than two years after the accident. 

I t ,  therefore, seems clear to me that  the majority conclu~ior~ that the 
judgment denying an  award should be affirmed is correct and in accord 
with the pertinent statutory provisions. 

The Industrial Commission is primarily an administrative agencv of 
the State, charged with the duty of administering the provisions of the 
North Carolina Workmen's Compensation Act. :Is such it furnishes 
forms for use by employers, employees and others having business with 
the Commission; receives and tabulates information contained in reports 
of accidents, G. S. 97-51; approves voluntary settlements made by em- 
ployers and employees w h ~ n  in accord with the Act, G. S. 97-82; ap- 
proves for payment bills for servicm rendered by doctor3 and others, 
G. S. 97-90; supervises and enforces regulations for insurance and ppr- 
forms various other functions looking to the proper obsrrvanw of the 
Act by employers, employees ahd insurance carriers. ln r.tl Jln?y~.s. 200 
N. C.. 133; Hanks 1,.  C i f i l i t i ~ s  Co., 210 N. C., 312. 

,It the same time it is a special or linlitcd judicial agency, invested 
with certain judicial powers. such i t  possesses the ailthority and 
incidents necessary to determine the rights and liabilities of employees 
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and employers. H a n k s  v. Utilities G'o., supra. I t s  judicial authority is 
invoked by the filing of a claim for compensation and demand for a 
hearing. G. S. 97-24; G. S. 97-83; I n  re Hayes ,  supra. 

But nothing in the Act prevents an  employer or insurance carrier from 
invoking its jurisdiction to settle a controversy respecting a claim for 
compensation. Hardison v. H a m p t o n ,  203 N .  C., 187 ; H a n k s  v. Utilities 
Co.. supra. I t  is only necessary that the attention of the Commission be 
called to the  fact, formally or informally, that the claimant is demanding 
compensation and the necessity for the Commission to settle the question. 

TSTllile an accident may result in injury which gives rise to a claim for 
compensation. an  accident and a claim, in fact and as contemplated by 
the Workmen's Compensation Act, are quite different. The employer is 
required to report the accident, G. S. 97-92, and the report becomes a 
part  of the private records of the Commission, not open to the public, 
and the Commission, for statistical purposes, must compile the informa- 
tion contained in the report. G. S. 97-81. 

The claim is the right of the employee, at  his election, to demand com- 
I~cn-ation for such injuries as resulted from the accident. If  he wishes 
to claim compensation he must notify his employer within thirty days 
after the accident, G. S. 97-22-23, and if they cannot agree on compensa- 
tion, he or  someone in  his behalf must file a claim with the Commission 
within twelve months, in default of which his claim is barred. G. S. 
97-24. 

This requirement that  he file a claim is a condition precedent to the 
right of recovery. Lineberry v. T o w n  of Mebane, 218 N .  C., 737; 
W i n d o w  v. Carolina Conference Asso., 211 N.  C., 571; Li l ly  v. Relk 
Bros.. 210 K. C., 735; Wilson  z,. Clement ,  207 N. C., 541; W r a y  v. 
W'oolcn itli l ls,  205 N. C., 782. 

I t  i~ contended, however, that the report of the injury constitutes a 
claim and invokes the jurisdiction of the court. The form on which the 
report was made expressly states the contrary. This form 19 may not 
meet the approval of some. Even so, the authority to prescribe its con- 
tents is vested in  the Commission. Q. S. 97-81. I t  has performed that  
duty intelligently and in accord with the intent and purpose of the 
statute under which i t  acts. 

But i t  is suggested that  Hardison 2.. H a m p t o n ,  supra, "is on all fours," 
and that, therefore, the question here presented has been decided. The 
records in the two cases do not sustain this position. Instead the facts are 
quite different and are easily distinguishable. 

I n  the Hardison case, after notice of the accident which occurred 
27 March. 1930, was filed, there were negotiations between the employee, 
the employer and the insurance carrier as contemplated by G. S. 97-17. 
The negotiations were somewhat drawn out, and the carrier became dis- 
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satisfied with the delay, which seems to have been due to the refusal of 
the employee to undergo a necessary operation. On 12 November, 1930, 
its agent wrote the Commission detailing the facts and the dispute, and 
stated: "The employer seems to feel that the injured is entitled to com- 
pensation for 350 weeks . . . I n  view of the in<jured9s attitude and in 
view of the information which I have, I see nothing to do but have a 
hearing in  the matter, in  order that the Commission may decide what 
compensation benefits the injured is entitled to." Copy of the letter was 
sent to the employee and his counsel applied fol- a hearing 27 March, 
1931. 

The Commission properly found and concluded that this letter in 
effect admitted liability, presented the claim for decision and requested a 
hearing. I t  was upon this conclusion, and not on the report of the 
injury, it assumed jurisdiction, over the protest of employer, and made 
an award. I t  was the award founded on these facts which was affirmed 
by this Court, Connor, J., closing his opinion with the statement: 

"In the instant case, the claim of the injured employee was filed with 
the Industrial Commission within one year after the accident, and for 
that reason the employee was not barred of his right to compensation." 

There is no evidence in the instant case that the employee "at the time 
of his injury gave notice to his employer, advising him, however, that he 
did not consider his injury serious, but was advised that it might become 
so, or that the employer notified the carrier, or that the carrier informed 
the Commission that no settlement had been agreed upon." The em- 
ployee did nothing until more than two years after the accident. 

I t  would seem that it might be well for those who are interested to 
read the record in this case as well as the one in the Hardison case. 

Hanks v. Utilities Co., supra, factually, is as clearly distinguishable as 
the Hardison case. 

The argument is likewise advanced that the Commission, by approving 
the doctors' bills, "made an award covering the doctors' fees which could 
only have been inaidental to a consideration of the injury." 

The doctors examining an employee after an accident are required to 
file a report and statement of fees for services, without which they cannot 
collect their remuneration. G. 8. 97-90. The payment of their fees 
oonstitutes no part of the compensation. G. S. 97-2 (k) .  But let us 
take the contrary view, as it is contended that we should, and see where 
it leads us. The doctors reported there was no injury, and that the 
employee was capable of returning to work "immediately" from the day 
of the accident for "day or night" service. These reports were approved 
by the Commission. I f  that was an award i t  concluded the matter. 

I can discover no formality, rigidity or uncertainty on this question, 
though admittedly there may be some prolixity, even in this case. Nor 
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do I concede to others more liberality of view in the sane interpretation 
and application of the Workmen's Compensation Act. But the rule of 
liberal construction does not require us to render decision, even in a 
hard case such as this, which would put at  naught the established pro- 
cedural practice of the Commission, contravene the plain language of 
the statute, and overrule former well considered decisions of this Court. 
The procedure is not now uncertain. I t  could hardly be made more 
simple and speedy. Certainty and security are there. The trouble is 
the claimant unfortunately slept on his rights, and thereby lost his 
remedy. 

I vote to affirm. 

SEAWELL, 3.) dissenting: I believe the case of Hardison v. Hmpton ,  
203 If. C., 187, 165 S. E., 365, is in all respects on all fours with the 
instant case and should be controlling. Succinctly stated the Hardison 
case holds that the legal effect' of filing the report of the accident and 
injury by the employer as required by the Workmen's Compensation Act 
in what is now G. S., 97-92, is to give the Industrial Commission juris- 
diction of the employee's claim and the power *and duty of making an 
award, and is suacient to satisfy the condition imposed by Sec. 24 of the 
Act-now G. S., 97-24--although the employee himself had filed no 
formal claim with the Commission. The decision was not based on any 
phraseology used in making the report, but refers to the legal effect of 
the report itself. 

I n  aid of the summary statement of the case furnished in the report, 
reference should be made to the bound volume of "Records and Briefs," 
Fall Term, 1932, No. 49. (See history of decisions and awards as affect- 
ing the cited sections contemporaneous with the Hardison case and sub- 
sequent thereto, in "North Carolina Workmen's Compensation Act, 
Annotated," by Professor M. S. Breckenridge and E. C. Willis, p. 96, 
particularly first three paragraphs.) 

Whether the statute under review is considered one of limitations or 
as stating a condition upon which an award may be made, it was ob- 
viously not intended as thus interpreted to be rigidly enforced in such a 
way as to demand that the jurisdiction of the Court can only be invoked, 
and its machinery may only be set in  motion by formal application of 
the injured party to the Industrial Commission for relief,-as would be 
required to open the doors of the courts of law. 

The Industrial Commission is an administrative board created for the 
summary settlement of matters assigned to its jurisdiction. Essentially 
its creation is a retreat from the formality, rigidity, prolixity, and un- 
certainty of the courts of law to a more simplified procedure in which 
adjustment and speedy relief are dasiderata as much as certainty and 



455 ITS THE SUPREME COURT. 

security. Reviewing courts steeped in  the juriclical tradition have not 
always envisioned the liberality which this entails as either possiblc 01- 

desirable; it is, nevertheless, essential to the purposes of the new forum 
and when i t  is denied these boards lose character and becomc unnecessary 
and costly diversions from the courts of law. 

The Vardison case is in line with the humanitarian, econvrnie and 
legal philosophy out of which the Workmen's Compensation - k t  was 
born and deserves recognition i n  the case a t  bar. 

Since the Industrial Commission aqsumed ji~risdiction of thc case 
and made an  award covering the fees of the doctor-which i t  could only 
have done as an  incident to its jurisdiction of thc claim-it leads one to 
wonder how many persons may be allowed to  r de in on a nonesistent 
jurisdiction, o r  one from which a t  least the persm primarily anti origi- 
nally interested, and for whose bendit the Act itself was made, is cx- 
clncied. 

I n  my opinion the judgment of the court below should be reversed and 
the cause remanded to the Industrial Commission for a hearing upon 
the merits. 

Where there is a drvisc of proprrty with pnwcr of dispoqition, the rule 
against perpetuities relates back to the time the poRer of appointment is 
given and riot the date of its exerciw. 

2. Same-- 
Where the attempted exercise of :I p o w r  of (Isposition 1)s will is void 

because violative of the rnle against perpetnitirs, the donee dies intestate 
as to such property. I n  the instant case the original mill covered such 
contingency by proriding that should the donee die intestate the prop~rty 
slionld go to thr tlonce's child or children. 

3. Sam* 
Since the rnle against perpetuities relates hack to the time the power of 

appointment is given and not to the date of its exercise, the rule against 
perpetuities precludes the donee of the power froin creating a trust which 
the donor could not have created had he so desired. 
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4. WilJs 5 33f- 
The donee of n power of disposition is no more tli;~n n designated agent 

to rxc~rcise the power of appointment within the limits prewribetl, and  
the) title to the property docs not vest in the donee. 

Trstator tlt~visccl certain prolwrty il l  trrlst wit11 l)o\ver of dispositioli by 
~vi l l  to I l i a  son. The son, in esercisiug the power. devised n pnrt of the 
11rol)rrty i n  trust for his cliildrtm with :I limited power to them to tlispose 
uf by will. Hcltl: Since the son's children may o r  may not (lie within 
t\vt3nty-OIIV ywrs  from t l ~ c  son's t1e:rth. the tlevise of the power of tlilposi- 
tioil lly wil l  to his children is void : la  rio1:iting the rnle against perpe- 
tuities. 

ti. Same-- 

Tllr rnlv :rg;ii~~st perpctuitirs doc.: 11ot :11)111y to cl~:~ritable trusts, but 
it t l ( l c ~  app ly  to trusts crwted for private pnrposes, and a privnte trust 
mnst tr~rniin:~te witliin :I life or lives in br i~ig :lnd t~vcnty-one years :11ld 

trn l r r r ~ n r  months therc;lfter. G. S., 36-21. 

T ~ I P  exorcise of n power c ~ f  nppointmrnt will not be held invalid i j t  to to  
i)ec;liist~ some of tlie provisions thereof viohte tlie rule against perpctui- 
ties if t he  prorisior~s which violate the rule are   evera able from tlie valid 
provisions, antl in the instant case tlic provisions being severable, the 
tlonw dictl intestate iu  rcgartl to the illvnlitl provision and, under tlie will 
of the origin:ll dol~or, this 1)roperty vested in tlie cl~ildren of the donee, 
free antl ~ I e n r  of any restraints or other limitntions. 

S c r r ~ s c ~ .  J . .  took no pnrt in the eonsider:~tion or de(.ision of this case. 

,IPPEAL by P. C. Whitlock, guard ian  ad l i fem f o r  minor  defendants, 
William H. Williamson, 111, and M a r y  M a r t i n  Williamson, f rom Bob- 
h i f t ,  J., in Chambers a t  Charlotte, N o r t h  Carolina, 11 October, 1947. 
F r o m  M?YIE:CKLESDURO. 

T h e  facts  neressary to  a disposition of this  appeal  a re  as  follows: 
1. Wil l iam H. Williamson, Sr.,  died 29 N a r c h ,  1996, leaving a will 

which was probated i n  Mecklenburg County. T h e  testator left only two 
children, Wil l iam H. Williamson, J r . ,  born 5 December, 1903, and S a r a h  
Tucker, now N r s .  S a r a h  Williamson Lamb, born 1 3  September, 1912. 
B y  this will Wil l iam H. Williamson, Sr., vested in his son, Wil l iam 11. 
Williamson, Jr., a power of appointment  over the  property placed i n  
t rust  with the  American Trus t  Company, exercisable by Wil l iam II. 
Williamson, Jr., a f te r  he reached the age of 23 years. 

T h e  creation of t h e  power was i n  these words : "I t  is distinctly uilder- 
stood t h a t  m y  son, William, shall have the r ight  to  dispose of the  entire 
estate placed i n  the  hands of the  said Trustee f o r  his  benefit hereunder 
by will a t  a n y  time after  he  shall reach the  age of twenty-three ( 2 3 )  
years." 
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The will of William H. Williamson, Sr., propides among other things, 
that, "Should my son die intestate, leaving surviving child or children 
and a wife, then such estate shall be divided equally between said sur- 
viving child or children and wife, share and share alike, and should he 
die intestate, leaving only child or children, then such estate shall go to 
such child or children." 

2. William 11. Williamson, Jr., having attained the age of 23 years, 
died on 3 March, 1945, leaving a will which was also probated in Meck- 
lenbnrg County. By this will the testator attempted to exercise the 
power of appointment vested in him by the will of his father, devised 
and bequeathed to American Trust Company, as trustee, the property 
held in trust for him by that company. as well as other property which 
he owned outright. 

3. The wife of William H. Williamson, Jr., predeceased him. He  left 
two minor children, William H. Williamson, 111, born 30 May, 1931, 
and Mary Martin Williamson, born 13 April, 1934. 

4. The pertinent provisions of the will of William H.  Williamson, Jr., 
are as follows: "All the rest and residue of my estate, of every sort and 
description and wheresoever situate, including that estate left me by my 
father, Wm. Holt Williamson, of which the American Trust Company, 
Charlotte, North Carolina, is now trustee and which I have the right to 
mill after reaching the age of 23, according to the terms of the last will 
and testament of said William Holt Williamsoo, dated the 9th day of 
May, 1923, I give, devise and bequeath to the Ainerican Trust Company 
of Charlotte, North Carolina, to be held, managed and disposed of by it 
upon the following trusts: . . . The part or of this estate held-for 
the benefit of any issue, per stirpes,  together with any accumulated 
income thereon, shall upon the be~wficiary of his or her trust reaching 
the age of 25 be divided-in two parts, one-half in value of thc same shall 
then be given, deeded and/or transferred to such beneficiary so becoming 
25 years old, in fee simple, and the other one-half held for the benefit of 
such beneficiary for the remainder of his or her life, the income being 
distributed as heretofore provided; provided, however, that such bene- 
ficiary so reaching the age of 25 is hereby given the right and authority 
to dispose of his or her remaining one-half share by will to only the 
following described and limited class of beneficiaries, viz.: to the mouse 
of such beneficiary, to the child or other descendmts'of such benefi&ary, 
to the spouse of any child or other descendant of such beneficiary and/or 
to any educational, religious, charitable or other eleemosynary organiza- 
tion or institution ; and any reference in my said will to the death of any 
such beneficiary intestate, shall be construed as meaning the death of 
such beneficiary without having wholly exercised the foregoing limited 
power of appointment. I n  the event that any of my issue shall die before 
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reaching the age of 25 or intestate after reaching such age, leaving no 
issue or issue of issue, then, in that event, such issue's share and any 
accumulated income thereon shall be divided and added to the share of 
my then surviving issue, per stirpes, and administered according to the 
provisions of this instrument governing such surviving issue's share." 

The court below held as a matter of law: "Since each of the two sur- 
viving children of Wm. H. .Williamson, Jr. ,  viz. : defendants, Wm. H. 
~ i l l ~ m s o n ,  111, and Mary Martin Williamson, was more than nine ( 9 )  
years of age at  +he date of the death of Wm. H. Williamson, Jr . ,  the 
interests or estates appointed to each of them in the fund, viz. : the right 
of each to receive one-half ($") of his/her share of the fund in fee 
simple upon arrival at  the age of twenty-five (25) years, and the right 
of each to receive at age twenty-five (25) such one-half interest in the 
fund of the other in the event of the other's death without issue prior to 
attaining the age of twenty-five (25)  years, and the right of each to 
receive during his/her life and after attaining the age of twenty-one 
(21) years the entire income from the other one-half of h i s h e r  interest' 
in the said fund, must all vest, if at all, before the expiration of twenty- 
one (21) years after the date of the death of Wm. H. Williamson, Jr. ,  
and are, therefore, valid and not in violation of the rule against perpe- 
tuities. 

"Considering that the question as to whom, under which will and in 
what manner the balance and remainder of the fund remaining undis- 
tributed after the respective deaths of the minor defendants, William H. 
Williamson, 111, and Mary Martin Williamson, will ultimately go, is 
presently a moot question, the answer to which is not necessary for the 
present purposes of this action, the Court, in its discretion, defers any 
present adjudication of such question, with leave to any party in interest, 
by motion in this cause, to move the Court for a decision thereon a t  any 
time in the future when such decision may become material and perti- 
nent." The court thereupon entered judgment requiring the American 
Trust Company, Trustee, under the will of William H. Williamson, Sr., 
to transfer to the American Trust Company, Trustee, under the will of 
William H. Williamson, Jr., all of the aforesaid fund, together with any 
accumulated income, which it shall, until the respective deaths of the 
minor defendants, William H. Williamson, 111, and Mary Martin Wil- 
liamson, hold, administer and distribute under, and in accordance with 
the terms and provisions of the will of William H. Williamson, J r .  

From the foregoing judgment, P. C. Whitlock, guardian ad litem for 
the minor defendants, William H. Williamson, 111, and Mary Martin 
Williamson, appeals and assigns error. 
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l k c s ~  Co. r , .  WILLIAMSOX. 

W h i t l o c k ,  U o c k e r y  .&. X o o r e  for de fendan f s ,  appellants.  
E l m e r  E. Rouzer  and Rober t  P .  S t e w a r t  for Alex I?. .Tosephs, guardiczn 

ud l i t em,  appellee. 
I 'aliaferro. Clarkson & Grier  for A m e r i c a n  il'rust C o m p a n y  of Char -  

lo t f e ,  appellee. 

UESSY. J. The prorisione of the will of William 12. Williamson, J r . ,  
are not challenged except in so f a r  as the testator in the exerciqe of the 
power of appointment under his father's will, undertook to set up  a trust 
as to one-half of the funds held in trust by the . h e r i c a n  Trust  Company, 
Trustee, under the mill of William IE. Willian~son, Sr., for the benefit of 
his children. TTilliarn 11. Williamson. IIT, and Mary Martin Williamson, 
for life and to give them a limited power of appointment as to  thp dis- 
position of quch trust fund. 

There is no appeal from that  part of the ju(lgment below which in 
effect holds that the rule against perpetuities relates back to the time the 
power of appointment was given and not from the date of its exercise, 
which is in accord with the weight of the authorities. R o m e  v. Robinson ,  
189 X. C., 628. 127 S. E., 626; W h i t e  I ) .  W h i l p ,  189 N .  C., 236, 126 
S. E., 612; C ' h ~ u w i n g  I ) .  Mason ,  158 N .  C., 578, 74 S. E., 357; Nor f l ec t  
c. H a w k i n n .  93 N .  C., 392; Gray, Rule ,Igainst Perpetuities (4th Ed.), 
Sec. 515, 31 ,Im. Jur. ,  857, 49 C. J., 1305; I n  re  H a r k '  W i l l ,  55 N .  Y .  
S. (2d).  261; HcC'rearyJs B s f a f e  I ? .  P i t i s ,  354 Pa., 347, 47 *I. (2d) ,  235; 
Equi fab le  T r u s t  Co.  v. Snader ,  17 Del. Ch., 203, 151 ,I., 712; R u t h e r f u r d  
4.. Furrar ,  118 S .  W. (2d) ,  79 (Mo.) ; X o r t h e r n  T r u s t  Po. v. P o r f ~ r ,  
368 Ill.. 256, 13  X. E. (2d) ,  487. I t  is, therefore, conceded by all 
parties to this action that  the attempt to limit the power of disposi- 
tion of any portion of the estate of William R. Williamson, Sr., beyond 
the lives of William H. Williamson, 111, and Mary Martin Williamson, 
is violatire of the rule against perpetuities. Gray, Rule Against Perpe- 
tuities (4th Ed.) ,  510, 41 Am. Jur . ,  69; I n  rP Cassidy's Es ta te ,  259 
N. Y .  S.. 67 ; G r n h a m  v. W h i f e r i d g e ,  99 Md., 248, 57 A., 609. 

The disposition made by William II. Williamson, Jr.,  of his own estate 
as  well as the other half of the trust fund held under the provisions of his 
father's will, is not challenged. 

The appellant, however, does challenge the attempt of William H. 
Williamson, J r . ,  to  include in the trust he established for the benefit of 
his children for their lives, the one-half of the funds held by the American 
Trust  Company, Trustee, under the will of William H. Williamson, Sr., 
on the ground that  such trust  i n  so f a r  as it relate3 t o  these funds violates 
the rule against perpetuities. 

If the appellant's position is correct, then William R. Williamson, 
J r . ,  died intestate as to this one-half of the funds now held by the Ameri- 
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can Trust Company, Trustee, under the will of William H. Williamson, 
Sr. Moreover, the will of William H. Williamson, Sr., corers just such 
a contingency in that it provides that should William II. Williamsm, 
Jr., die intestate, leaving a child or children, then such estate shall go to 
said child or children. 

Since the power under which William H. Williamson, Jr. ,  undertook 
to dispose of the residue of his father's estate, dates from the death of 
the donor of the power, he could not create a valid trust as to any part of 
his father's estate, that his father could not have created had he so 
desired. William II. Williamson, 111, and Mary Martin Williamson. 
werehot in being at the time of the death of William H. Williamson, Sr .  
The power given William H. Williamson, Jr. ,  mas a limited one. B e  
could dispose of the trust fund by will only. He was in fact no more 
than a designated agent with limited power. I l a r d e ~  7l. Rit~ers,  228 
N. C., 66, 44 S. E .  (2d),  476. The title to the trust fund created by 
William H. Williamson, Sr., never rested in William H. Willian~son, Jr., 
he was only given the pourer to dispose of it by will. Such will, however, 
in so far as i t  failed to provide for the vesting of any of these funds, free 
from the trust, within the time required by the rule against perpetuities, 
i~ void. Therefore, upon the facts as disclosed on the record, the latest 
possible date the Trustee could hold the corpus of the estate of William 
$1. Williamson, Sr., would he 21 years after the death of William H. 
Williamson, Jr., but under the judgment below no vesting, discharged 
from the limitations of the trust, can take place until the deaths of 
William H. Williamson, 111, and Mary Martin Williamson, respectively. 
Such deaths may or may not occur within 21 years after the death of 
William H. Williamson, J r .  A provision whereby title to the corpus of 
an estate may or may not vest within the time required by the rule 
against perpetuities does not meet the requirement of the rule. Such 
title must vest within the time required by the rule in order to be valid. 
Hopkinson a. Swaim, 284 Ill., 11, 119 N. E., 985; Equitable Trmsf Co. 
I ! .  Snader, supra; hTorthern Trust  Co. v. Porter, supra. 

The rule against perpetuities does not apply to charitable trust-q. G. S., 
36-21; Reynolds Foundation v. Trustees of Wake  Forest College, 227 
N .  C., 500, 42 S. E. (2d), 910; Penick v. Rank, 218 N .  C., 686, 12 
S. E. (2d), 253; Williams v. Williams, 215 N. C., 739, 3 S. E .  (2d j ,  334. 
However, the rule does apply to trusts created for private purposes. 
41 Am. Jur., 86. A trust for private purposes must terminate within a 
life or lives in being and twenty-one years and ten lunar months there- 
after. Springs v. Hopkins, 171 N.  C., 486, 88 S. E., 774; Billingsley 
v. Bradley, 166 Md., 412, 171 A., 351, 104 A. L. R., 274; Gray, Rule 
Against Perpetuities (4th Ed.), 191, et seq., 41 Am. Jur., 87. 

The weight of authority is to the effect that a disposition of property 
under a power of appointment will not be held invalid in toto because 
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some of the provisions thereof may be violative of the rule against per- 
petuities ; provided, the provisions which are violative of the rule against 
perpetuities are severable from the valid provisions exercised under the 
power. 41 Am. Jur., 861; 49 C. J., 1300; Parker v. MacBryde, 132 F. 
(2d), 932 (Fourth Circuit) ; L)e Ckaretfe v. De Charefte, 264 Ky., 525, 
94 S. W. (2d), 1018; 104 A. L. R., 1455; Hopkinson v. Swaim, supra; 
In  re Carter's Estate, 254 Pa., 565, 99 A, 79; I n  re Carroll's E s f a f e ,  
280 N .  Y .  S., 307; Equitable Trust  Co. v. Snader, supra; Liggetf v. 
Fidelity & Colu~mbia Tmist Co., 274 Ky., 387, 118 S. W. (2d), 720. I n  
the instant case the provisions which are violative of the rule against 
perpetuities arc severable from the valid provisions exercised under the 
power. 

Hence, we hold that the attempt of William 11. Williamson, Jr., to 
include in the trust for his children, any portion of the proceeds of the 
estate of William H. Williamson, Sr., which purported to require such 
funds to be held in trust for his children during -heir lives, is void in so 
far  as it relates to such funds; and that the guardian of William H. 
Williamson, 111, and Mary Martin Williamson is entitled to receive 
from the American Trust Company, Trustee, under the will of William 
H. Williamson, Sr., one-half of the funds of such estate, as the property 
of the aforesaid minors, free and clear of any restraints or other limi- 
tations. 

The judgment of the court below, except as herein modified, is affirmed. 
Modified and affirmed. 

SCHENCK, J., took no part in the consideration or decision of this case. 

P. 0 .  POOLE AND E. C. PARRISH v. W. HERRIAh SCOTT. ADMINISTR~TOR 
OF THE ESTATE OF W. hl. SCO'LT; W. H E R X A N  SOOTT A N D  WIFE, TINA 
SCOTT, OF CHATHAM COUNTY; CLYDE SCOTT A N D  WIFE, INEZ 
SCOTT;  GRACE SCOTT POE A N D  HUSBAND, GEORGE POE, OF ORMYGE 
COUNTY, N. C. ; MARY SCOTT GATTIS A N D  HUSBAND, WILLIAM 
GATTIS, OF LOS ANGELES COUNTY, CALIFORNIA;  RALPH SCOTT 
AND WIFE, CARRIE SCOTT, O F  ILICHhlOND COUNTY, N. C.; CLAY 
SCOTT AND WIFE, VELORA SCOTT;  BLANCHE SCOTT, WIDOW: T. V. 
S W T T  AND WIFE, ALMA SCOTT, AND OTHO SCOTT AND WIFE, H E S T E R  
MAE SCO'IYT, or CHATHAM COUNTY, N. C. 

(Filed 30 January, 1948.) 

1. Vendor and Purchaser 9 1 3 -  
Where buildings, constituting a material and substantial inducement for 

the execution of a contract to purchase, are destroyed by Are, the loss 
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will fall on the vendor, and the vendee is not required to cornpletc the 
contract. 

2. Vendor and Purchaser 3 3- 
I n  vendees' action to recover the proceeds of a policy of fire insumnce 

collected by vendors, judgment on the pleadings in vendees' favor is error 
whm the complaint fails to allege that the contract was in writing and 
signed hy the parties to be charged, since it does not appear from the 
complaint that the contract was specifically enforceable at the time of the 
destruction of the property by fire. 

3. Sanie- 
This acTion was instituted by rendees to recover the proceeds of a 

policy of fire insurance collected by vendors. Vendees allege that they 
were induced to accept deed and pay the balance of the purchase price 
by reyresentations that the procecds of the policy would be paid to 
thein Yendors denied that they or their agent had made snch  represent;^- 
tions. Hcld: 1'he pleadings raiscd a controverted issue of fact for the 
determi~l:ition of the jury, and jndgineiit on  the pleadings for vcndevs 
is error. 

SCHENCIZ. J.. took no part in the consideration or decision of this case. 

.IPPEAL by defendants from Grady, Em~rgency  Judge, a t  May-June 
Term, 1947, of DURHAM. 

Civil action to recover the proceeds of a fire insurance policy paid to 
the defendants. 

On or about 12 August, 1944, the appellees allege they entered into a 
contract with W. Herman Scott, administrator of the estate of W. M. 
Scott, and the admitted agent of the other defendants, to purchase from 
the defendants approximately 137 acres of land in Chatham County for 
$3,000.00 and paid to  W. Herman Scott $100.00 of the purchase price, 
the balance of $2,900.00 t o  be paid upon delivery to appellees of a good 
and sufficient deed, free and clear of all encumbrances. 

The plaintiffs allege that  within a few days thereafter, the appellees 
were given possession of the premises, entered thereon and proceeded to 
make improvements on said premises in the amount of $1,000.00, the 
major portion of said money being expended on the dwelling house on the 
property. It is also alleged that  several weeks after the contract of 
purchase was entered into the plaintiffs engaged a tenant to occupy and 
work the farm and moved the tenant into the dwelling house on said 
premises. 

Subsequently, i t  developed that  there were two uncanceled deeds of 
trust against the property. These were not canceled until 25 April, 
1945, a t  which time the defendants delivered a deed to the appellees, who 
immediately accepted it and paid the balance of the purchase price. 
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I n  the meantime, however, on or about 10 January, 1945, the dwelling 
house on the premises was completely destroyed by fire. I t  was later 
disclosed that the defendants carried a policy of fire insurance on said 
dwelling in the amount of $2,000.00 and were paid $1,500.00 by the 
insurance company on account of the loss of said dwelling. This action 
was brought to collect the $1,800.00 paid to the defendants, the plaintiffs 
contending they are, in law and equity, entitled to same. 

When the case was called for trial, upon motion of the plaintitfs, judg- 
ment was rendered on the pleadings in favor of the plaintiffs. Defend- 
ants appealed, assigning error. 

R r a w l e y  h Bratuley,  Oscar G. Barker ,  Rober t  I .  L i p f o n ,  und  V i c t o r  S. 
B r y a n t  for plaintif fs,  appellees. 

Fu l l e r ,  Reade  h Ful ler ,  W .  P. I lor ton ,  and J a m e s  L. I Y ~ u x o n t  f c r  

defendants ,  appellants.  

DENNY, J. The plaintiffs contend the contract entered into by and 
between them and the defendants was a binding and enforceable one. 
However, i t  is not alleged that the contract was in writing and signctl 
by the respective parties. 

Moreover, it is the general rule that where a vendor contracts to convey 
lands and the buildings thereon are a material and substantial induce- 
ment for the transaction, and such buildings are destroyed by fire, if the 
contract is incomplete and unenforceable for any reason, the loss will fall 
on the vendor, and the vendee is not required to complete the contract. 
Warehouse  Co.  v. Warehouse  Corp., 185 N .  C., 5113, 117 S. E., 625; I n  rc 
Sermon's  Land, 182 N.  C., 122, 108 S. E., 497: S u f t o n  11. Davis ,  143 
N .  C., 474, 55 S. E., 844; 66 C. J., Sec. 815, p. 1054; 55 Am. Jur. ,  824 ;  
Thompson on Real Property, Vol. 8, p. 532. 

The plaintiffs allege that after the house on the premises was hiirnr4 
and prior to the payment of the balance of the purchase money they were 
informed and advised by W. Herman Scott, Administrator of the estate 
of W. M. Scott, and agent of the other defendants, that the plaintiffs 
would be entitled to the proceeds of the insurance policy carried on the 
destroyed house, when the insurance was adjusted and the proceeds p i t 1  
by the insurance company; and that the plaintiffs relying upon this 
statement and assurance by W. Herman Scott, completed their contract 
with him and paid the balance of the purchase money. The defendants 
deny that any such agreement was made. On the contrary, the defend- 
ants allege that after the house was burned "the plaintiffs talked with 
the defendant W. Herman Scott, with respect to whether or not they 
would elect to exercise their right to purchase said property upon pay- 
ment of the balance of the purchase price and advised that they would 
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like further time within which to consider the completion of the pur- 
chase, and requested that he keep the deed to said property until they 
notificd him as to whether or not they would complete their purchase of 
said farm. That nothing was said in that  conversation with the defend- 
ant  W. Herman Scott with respect to insurance on said property." 

The defendants further allege that they agreed to sell the 137 acre 
tract of land to the  lai in tiffs for $3,000.00 but that i t  was understood to 
be optional with the plaintiffs as to whether or not they accepted the 
offer. 

I n  the light of the allegations in the pleadings, we do not think the 
plaintiffs are entitled to judgment thereon. Furthermore, since i t  does 
not appear that  a contract existed for the conveyance of the premises 
described in the complaint, which could have been enforced by decree 
for specific performance a t  the time the house on the premises was de- 
stroyed by fire, we think the plaintiffs must rely upon their alleged 
agreement to the effect that they would be entitled to receive the pro- 
ceeds from the fire insurance policy which the defendants carried on the 
burned house, as soon as the adjustment was made and the proceeds of 
the policy were received from the insurance company. R u t h e r f o r d  v. 
X a c Q u e e n ,  111 W .  Va., 353, 161 S.  E., 612. I f  the plaintiffs were 
induced to complete the contract based upon an understanding with the 
defendants or their agent, that  the proceeds of the insurance policy in 
question were to be paid to them, then they are entitled to recover, other- 
wise not. Even so, i t  is for the jury to say what the facts are in this 
respect. 

The judgment of the court below will be set aside and the cause is 
remanded for trial upon the issues raised by the pleadings. 

Error  and remanded. 

SCHENCR, J., took no part in the consideration or decision of this case. 

F. G. SATT'ERFIELD, J. S. SATTERFIFXD AND WALKER STONE, FOB- 
M ~ L Y  TRADING AND DOING BUSIIVESS AS SATTERFIELD AND STONE, v. 
JOHN T. MANNING, SUCCESSOR ADMINISTRATOR OF THE ESTATE OF 

SALLIE A. RIGSREE, DECEASED. 

(Filed 30 January, 1948.) 

Landlord and Tenant § &Where lessees sue on bond for peaceful own- 
pancy they are bound by the terms of the bond. 

The action was instituted on a bond for peaceful occupancy executed by 
lessor, who was a life tenant of the premises. The lease provided that 
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lessees shoultl have the right to remove buildings placed on the land upon 
termination of the lease. The bond for peaceful occupancy specifically 
stipulated that if lessor should be compelled to pay the penalty of the 
hond, lessor should be entitled to hold the improvements. Lessor died, 
terminating the lease prior to the expiration of the term, and title to the 
property passed eo imtaqzte to the remaindermen Held: Under the terms 
of the bond, liahility thereunder was conditioned upon the right to the 
improvements, and since the imprc~ven~ents pasa:ed with the land to the 
remaindermen, the demurrer of the lessor's administrator should have 
been sustained. 

SCHENCK, J., took no part in the consideration or clecision of this case, 

APPEAL by defendant from Bone, J., at October Term, 1947, of 
DURHAM. Reversed. 

Plaintiffs sued on a bond in sum of $35,000 cbxecuted by defendant's 
intestate to indemnify plaintiffs from any interference with their peace- 
ful occupancy of premises which had been leased to them for a term of 
years by defendant's intestate. I t  was alleged that during the term of 
the lease, by reason of the death of the lessor, who had only a life estatc 
in the property, the lease had been interrupted, and that title to the 
property by operation of law having passed to others the plaintiffs had 
been ousted. 

The defendant demurred on the ground that the complaint did not 
state facts sufficient to constitute a cause of action. The demurrer Tvas 
overruled and defendant appealed. 

Fuller, Reade & Fuller, Basil M .  W a t k i n s ,  and J n m ~ s  L. N e w s o m  for 
plaintiffs, appellees. 

Brawley  & Brawley,  Egbert  L. Haywood,  and Vic tor  S. R r y n n f  for 
defendant, appellant. 

DEVIN, J. This action is an aftermath of the litigation which culmi- 
nated in the decision of this Court in Haywood v. Briggs, 227 N .  C., 108, 
41 S. E. (2d), 289. The transactions alleged in the complaint as the 
basis of the action were considered in that case, and it was there 
held that upon the death of the life tenant, under whose lease the plain- 
tiffs clainied, the title to the subject of the lease passed, eo ins tan fe ,  by 
operation of law, to the remaindermen, unaffected by the terms of any 
contract of lease between the life tenant and her lessees. The present 
plaintiffs were parties to- that proceeding and had there claimed that 
under the terms of the lease it had been agreed by the life tenant that 
plaintiffs should have right to remove all fixtures erected on the land 
during the lease, and that this provision in the lease gave to the buildings 
erected thereunder the character of trade fixturer~, and that this charac- 
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terization continued after the death of the life tenant, even against the 
remaindefmen. Upon that view the plaintiffs intervened in the partition 
proceedings instituted by and among the remaindermen, claiming title 
to the buildings and right to remove them, and that question was by 
appeal brought to this Court, and decided against these ~laintiffs. Hay- 
wood v. Briggs, supra. 

Thereafter the plaintiffs instituted this action for recovery on the 
bond executed by defendant's intestate conditioned upon the quiet enjoy- 
ment of the premises by the lessees, for the term of the lease. The lease 
set out in the complaint was executed 1 July, 1944, for a term of five 
years from and after 1 July, 1945, with option of renewal, and was the 
last of a series of similar leases on this property beginning in 1925. The 
lessor d5ed 19 September, 1945. Section 8 of the lease contains the pro- 
vision on which this suit is based and is in these words : 

"In consideration of the fact that the lessor has only a life estate in 
said property, and it being the intent and desire of the lessor to protect, 
hold harmless and indemnify the lessees and their heirs and assigns from 
any and all interference of peaceful occupancy of said premises by the 
lessees and their heirs and assigns the said Sallie Rigsbee, lessor, does 
hereby ackndwledge herself bound to the lessees and their heirs and 
assigns in the sum of thirty-five thousand dollars ($35,000) to the pay- 
ment of which the said Sallie Rigsbee, lessor, does hereby bind her heirs, 
administrators, executors and assigns. The condition of this stipulation 
is such that if the said lessees shall have peaceful and uninterrupted occu- 
pancy of said premises for the term of said lease, then this obligation 
shall be null and void; but if by reason of the death of the lessor during 
said term, or if from any cause the lessees shall be put out of powmion 
of said premises without fault on their part, then the above named obli- 
gation shall be in full force and effect, but with the distinct agreement, 
however, that said obligation of $35,000 shall diminish or decrease at t h ~  
rate of three thousand and fire hundred dollars ($3,500) per year from 
July lst, 1945, to the date or time when the lessees shall be put out of 
possession of said property as aforesaid. I t  is further agreed and under- 
stood that if the lessor shall be compelled to pay the penalty of the above 
named bond as therein specified that in such event the lessor and her 
heirs and assigns shall be entitled to hold all improvements upon said 
premises." 

The defendant's demurrer to the complaint on the ground that it did 
not state facts sufficient to constitute a cause of action was overruled 
below and in this we think there was error. 

The plaintiffs have bottomed their action on the bond executed by 
defendant's intestate in connection with the lease on the prcmises de- 
scribed. But this bond contains the provision that "if the lessor shall 
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be compelled to pay the penalty of the bond," the lessor "shall be entitled 
to hold all improvements upon said premises." From an examination 
of this stipulation in the light of all the facts alleged, we think the con- 
clusion is inescapable that the right to the improvements put upon the 
land by the plaintiffs wab an essential condition upon which liability on 
the bond should depend, whether the stipulation be regarded as a condi- 
tion precedent or subsequent, or a covenant, and that the admitted fact 
of the impossibility of performance on the part of the lessees constitutes 
complete defense against asserted liability on the bond. 

I t  is true the language of the last clause of the bond that in the event 
the lessor should be called upon to pay the penalty of the bond the lessor 
"shall be entitled to hold" the,improvements might give rise to the view 
that the lessees were not required to take any affirmative action, or to do 
more than waive their right to the buildings, and hence that it does not 
affirmatively appear that there was such failure of performance on the 
part of lessees as would avoid liability on the bond. 

But considering the entire transaction and the evident purpose of this 
provision, i t  seems clear that the intention of the parties in the USP of 
this language was to provide as against asserted liability on the bond 
the consequent right to the buildings as an essential condition. 

The plaintiffs having sued on the bond are bound by its terms, and we 
think the admitted failure of performance of the stipulation on plaintiffs' 
part bars recovery on the bond. 

As we think the demurrer should have been sustained on this ground, 
it becomes unnecessary to consider the second grcmd of demurrer 
pleaded by the defendant. 

For the reason stated, the judgment overruling the demurrer is 
Reversed. 

SCHENCK, J., took no part in the consideration or decision of this case. 
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F. G. SATTERFIELD,  J. S. SATTERFIELD A N D  WALKER STONE, FOR- 
M& TRADING A N D  DOING BUSISESB AS SAl 'TERFIELD & STONE, CRED- 
ITORS OF THE ESTATE OF SALLIE A. RIGSBEE,  IN THEIR OWN BEHALF 
AND IN BEHALF OF ALL OTHFA CREDITORS OF SAID ESTATE, PLAINTIFFS, T. 

JOHN T. MANNING, SUCCESSOR ADMINISTRATOR OF THE ESTATE OF 

SALLIE A. RIGSBEE,  DECEASED; hfATTIFl T. BITTING (DIVORCED) ; 
ROSA L. FULFORD AND HUSBAND, W. A. F U L m R D ;  ZOA L. HAY- 
WOOD (WIDOW) ; MARY E. MIDDLETON (WIDOW) ; W I L L I S  BRIGGS, 
GUARDIAN OF MARY E. MIDDLETON ; R. H .  RIGSBEE AND WIFE, LELIA 
H. R I G S B E E ;  S. C. BRAWLEY, JR.,  A D ~ I I ~ I ~ T R A T O R  C. T. A. OF THE 
ESTATE OF W. T. RIGSBEE,  DECEASED ; R. M. BUSSELL AND WIFE, I D A  B. 
BUSSELL:  MRS. WYLANTA R. AYCOCK (WIDOW) ; WACHOVIA BANK 
& T R U S T  COMPANY, TRUSTEE; A. L. CARVER A N D  WIFE, MURTIS P. 
CARVER; CARL I-I. C O U R T  A N D  WIFE, EVELYN F. COZART; WIL-  
LIAM W. COZART AND WIFE, LUCY F. COZART; W I L L I E  L. CURRIR' 
A N D  WIFE, ILA F. CURRIN ; NORTHWOOD REALTY COMPAXY ; DUR- 
HAM BANK & T n U S T  COJIPANY; HOME SECURITY L I F E  INSUR- 
ASCE COMPANY; C. S. HICKS,  TRUSTEE; T H E  L I F E  & CASUALTY 
INSURANCE COMPANY O F  TEKNESSEE,  INCORPORATED ; SYDNEY 
F. KEEBLE,  TRUSTEE; OCCIDENTAL L I F E  INSURANCE COJiPASY O F  
RALEIGH,  NORTH CAROLINA; C. E .  HYRE.  TRUSTEE, DEFENIIASTS. 

(Filed 30 January, 1948.) 

,IPPEAL by certain of the defendants from Bone ,  J., at October Term, 
1947, of DURHAM. Reversed. 

This was an action by the plaintiffs as creditors of the estate of Sallie 
A. Rigsbee, deceased, to require the sale of certain real property of which 
it was alleged she died seized, to make assets to pay the debts of the 
estate. The defendants, Mrs. Zoa L. Haywood, Willis Briggs, guardian 
of Mary E. Middleton, R. H. Rigsbee and wife, Rosa L. Fulford and 
husband, Mattie T. Bitting, and The Life and Casualty Insurance Co. 
and Eeeble, Trustee, demurred to the complaint for the reasons stated 
in the demurrer, and, from judgment overruling their demurrer, these 
defendants appealed. 

Fuller ,  R e a d e  & Ful ler ,  Basi l  M .  W a t k i n s ,  and  J a m e s  L. N e w s o m  for 
plaintif ls,  appellees. 

B r a w l e y  & B r a w l e y ,  Egber t  L. H a y w o o d ,  and V i c t o r  S .  B r y a n t  for 
defendants ,  appellants.  

DEVIN, J. I n  view of the opinion in Satterfield v. M a n n i n g ,  an te ,  
467, holding that the demurrer to the complaint in that action should 
have been sustained, and that thus the alleged rights of the plaintiffs as 
creditors of the estate of Sallie A. Rigsbee were not upheld, i t  follows 



472 I N  THE SUPREME COUIIT. [228 

SATPERFIELD 2'. MANNING. 

that plaintiffs' proceeding as creditors against certain real estate of the 
decedent must fail. 

For this reason, the judgment below must be 
Reversed. 

SCHENCK, J., took no part in the consideration or decision of this case. 
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KINGSLAND VAN WINKLE A N D  THOMAS J. HARKINS, AS TRUSTEES UNDER 
THE WILL OF WILLIAM H. BERGER, DECEASED, v. LAURA R. BERGER, 
B E R n 3 A  R. LINNELL, ALLYRE N. BEARDSLEY, WILLIAM B. NICH- 
OLS, DOROTHY N. MEREDITH, ARCHIE NICHOLS, THE TRT'STEES. 
ELDERS AND DEACONS OF ST. JOHNS R E m R M E D  C I I U R a x  A T  1fAUS- 
DALE, PENNSYLVANIA ; REBECCA APPLEMAN, ALICE A. R0BI;"r'- 
SON., OTHERWISE MRS. WILLIAM ROBINSON, MARY DINEEN, MRS. 
JESSE MARSHALL, OTHERWISE JESSIE MARSHALL, VIRGINIA .4K 
DREWS, OTHERWISE MRS. ERNEST F. ANDREWS, JUNE SBVIDGE, 
MRS. F R E D  W. DIEHL, OTHERWISE PEARLE DIEHL, AKNIE PICK- 
ARD, MAMIE PICKARD, JANNETTE PICKARD, REVEREND RUS- 
SELL A. PAVY, REVEREND ERNEST F. ANDREWS, PASTOR OF 

SHILOH EVANGELICAL AND REFORMED CHURCH O F  DANVILLE, 
PnmSYLVANIA,  THE ELDFAS, DEACONS A N D  TRUSTEES O F  SIIILOH 
EVANGELICAL AND REFORMED CHURCH O F  DANVILLE, PEPU'N- 
SYLVANIA, FRED W. DIEHL AND FRED W. DIEHL, AS EXECUTOR OF 

THE LAST WILL OF ELLA B. BUCHANAN, DECEASED. 

(Filed 25 February, 1848.) 
1. Wills § 34- 

Where a clause disposes of property to named beneficiaries "and their 
respective heirs and assigns," the term "heirs and assigns" is descriptive 
of the estate conveyed and does not set up  a n  independent class of legatees 
so a s  to  carry the  estate to persons des ig~a ted  by will of a beneficiary. 

2. Wills § 33c- 

Where a will sets up  a trust with provision that  the income therefrom 
be divided among named beneficiaries for  life and the corpus proportion- 
ately t o  their issue upon their deaths, with further provision tha t  if it 

beneficiary should die without issue, this share  of the corpus should be- 
come a par t  of, and be distributed in accordance with, the  residuary 
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clause. he ld ,  the person entitled to each share of the corpus is contingent 
upon whether each of the life beneficiaries dies with or without issne her 
surviving, and therefore the will sets up a contingent and not a vested 
limitation, and the roll must be called as to each share of the oorpus as 
of the death of its life beneficiary. G .  S., 41-4. 

3. Wills g 3% 
l'he rule against intestacy is merely one of construction to be applied 

where the phraseology is ambiguous or the intent uncertain, and the fact 
that a particular series of contingencies might r42sult in partial intestacy 
does not render the provisiolls of the will invalid or justify the court in 
construing the language contrary to its plain and unambiguous meaning. 

4. Wills 8 34.- 
The will in suit set up a trust fund with provision that the income be 

divided among named beneficiaries during their respective lives and the 
proportionate part of the corpus to go to the issue of each beneficiary upon 
her death, with further provision that should a beneficiary die without 
issne the proportionate part of the trust fund should become a part of, and 
be distributed in accordance with, the residuary clause. The life beneficia- 
ries of the trust fund were also named as distributees in the residuary 
clause. Held:  Upon the death of one of the life beneficiaries of the trust 
without issue, her estate takes no lnterest under the residuary clause and 
her attempted disposition of such property by will is ineffectual. 

DEFENDANTS Fred W. Diehl and Fred W. Djehl, Executor of Ella 
Buchanan, Deceased, appeal from Shuford, J., November, 1947, Civil 
Term, BUNCOMBE Superior Court. 

This action was brought by Kingsland Van Winkle and Thomas J. 
Harkins, as Trustees under the  will of William H. Berger, making vari- 
ous persons in interest parties defendant, to have the will judicially con- 
strued respecting certain clauses and items in controversy. Among the 
parties defendant are Fred W. Diehl, individually, and as executor of the 
will of Ella Buchanan, deceased, a daughter of the testator and a bene- 
ficiary under the Berger will. 

The controversy is over the fifth and sixth articles of the will, which 
are as follows : 

"Fifth: I order and direct my Executors hereinafter named to 
set apart, out of my  estate, the sum of Ninety Thousand Dollars 
($90,000.00) either in  cash derived from the sale of my securities or 
in securities to the amount of Ninety Thousand Dollars ($90,000.00) 
of which I may be possessed a t  the time of my decease, as they in  
sole judgment may decide, and to hold said sum and securities, 
IN TRUST, nevertheless, for the following uses and purposes, to wit, 
to invest the same, if uninvested, and keep t'he same invested, and 
to pay, semi-annually, May  15th and November 15th, the net income 
derived therefrom, i n  equal shares or parts, to my three daughters, 
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ELLA BUCHANAN. BERTHA LINNELL and ELIZABETH NICHOLS, for 
and during the term of their respective natural lives, free and clear 
of their respective debts, contracts, engagements, alienations, and 
anticipations, and free and clear of all levies, attachments, execu- 
tions and sequestrations, and each of my three children shall receive 
the income from her share of said fund during the term of her 
natural life, and upon the death of any of them, leaving issue a t  the 
time of her death, such issue shall take-and receive in equal shares 
or parts the principal of the share of the deceased parent in said 
TRUST F U N D :  but upon the death of any of my three children, leav- 
ing no such issue, the principal of her share in said TRUST FUND 
shall be added to, be and become a part  of my residuary estate, and 
be distributed as such. Should any of my  three children predecease 
me, leaving issue at  the time of my death, such issue shall take and 
receive the share of said Trust Fund which would have been received 
by the parent surviving me. 

SIXTH: All the rest. residue and remainder of mv estate. real, 
personal and mixed, of whatsoever character and wheresoerer situ- 
ate, I give, devise gnd bequeath as follows: One-third (1L3) part 
thereof unto my beloved wife, LAURA R. BERQER, absolutely and for- 
ever; one sixth (%) part thereof unto my  daughter ELLA BUCH- 
ANAN:  one-third (1/3) part thereof unto my daughter, BERTHA LIN- 
NELL; one sixth (1h) part  thereof to my daughter, ELIZABETH 
NICHOLS, their respective heirs and as s ig~s ,  absolutely and forever." 

Of the beneficiaries named in these articles, Laura B. Berger, the 
widow, and Bertha B. Linnell, daughter, survive. Elizabeth B. Nichols 
died 24 September, 1940, leaving children surviving her ;  and Ella B. 
Buchanan, a resident of Pennsylvania, died 5 February, 1940, without 
issue, leaving a last will and testament which purports to dispose of all 
her property, principally by charitable devises and bequests. h bequest 
was made to Fred W. Diehl, who was made executor of this will. The 
will was properly manifested and introduced in  evidence. 

On the death of William H. Berger, Kingsland Van Winkle and 
Thomas H. Harkins, Trustees under the Berger will, went into adminis- 
tration of the trust. After the death of Elizabeth Nichols the propor- 
tionate part  of the trust fund put to her lifetime use was distributed to 
her children, as provided in  the will, leaving in the trust fund for the 
benefit of Ella B. Buchanan and Bertha B. Linnell, $60,721.38 in cash 
and securities. 

The executor of the will of Ella Buchanan and claimants thereunder 
contended that  they were now entitled, under her will, to a proportionate 
share of the  one-third of the corpus of the t h s t  fund theretofore put to 
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her use, which passed to the residuum at her death. The plaintiff trus- 
tees contended that any interest she had in the trust fund terminated 
with her death. 

The trial judge, by consent of parties, heard the evidence and argu- 
ment without a jury, found the facts, and rendered judgment, construing 
the controverted portion of the will, and ordering distribution of the 
disputed fund as follows : 

"The Court is of the opinion and so holdt3 that, construing and 
interpreting the Will of William H. Berger from the language of 
the instrument as a whole, to ascertain and arrive at the intention 
of the testator, and applying the rules of cons1 ruction laid down and 
announced by the Courts that Ella B. Buchanan took an estate for 
her natural life with the contingent remainder upon her death to 
her issue, but if she died leaving no such issue, her share of the 
principal of the trust fund should go to the res)iduary legatees named 
in the Sixth Item of the Will of William H. Berger; that the roll 
should be called as of the death of Ella B. Eluchanan to determine 
among what parties the residuary estate of William H .  Berger 
should be distributed; and that Ella B. Buchanan being then dead, 
the principal of the fund now in the hands of the trustees and for- 
merly held for the benefit of Ella B. Buchat~an, should be distrib- 
uted: two-fifths to Laura R. Berger, two-fifths to Bertha B. Linnell, 
and one-fifth among the four children of 13lizabeth B. Nichols, 
equally. The Court being of the opinion that Ella B. Buchanan at 
her death had no interest in the residuary estate of William 11. 
Berger which she could dispose of by her Lasi; Will and Testament. 

"IT IS, THEREFORE, ORDERED, ADJUDGED A N D  DECREED that Kings- 
land Van Winkle and Thomas J. Harkins, Trustees under the Last 
Will and Testament of William H.  Berger, make distribution of the 
principal of the fund in their possession formtvly held for the bene- 
fit of Ella B. Buchanan, together with all interest from said fund 
accumulated since February 5, 1947, as follows : two-fifths to Laura 
R. Berger, two-fifths to Bertha B. IJinnell, and one-fifth anlong the 
four children of Elizabeth Nichols equally. 

"IT IS FURTHER ORDERED, ADJIJDQED AND DECREED that the Trus- 
tees aforesaid pay to Fred W. Diehl, as Executor of the Will of 
Ella B. Buchanan, the interest on the fund formerly held for the 
benefit of Ella B. Buchanan from November 15, 1946, the date of 
the last distribution, to February 5, 1947, the date of the death of 
Ella B. Buchanan. 

"IT IS FURTHER ORDERED, ADJUDGED A N D  DECREED that this dis- 
tribution be made as of the value of the fund as nearly as possible 
on the actual date of distribution or as near such date as possible." 
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The trustees were allowed attorneys' fees in the sum of $1,500 in this 
proceeding and costs were awarded out of the fund still held for the 
benefit of Ella B. Buchanan. 

From this judgment Fred W. Diehl, individually, and as executor of 
the will of Ella B. Buchanan, appealed. 

I farkins,  Tian Winkle  & Walton  for plaintiffs, appellees. 
S. G. Bernard for defendants, appellants. 

SEAWELL, J. The crux of the question posed by this appeal is whether, 
upon the above facts, Ella Buchanan had any vested and disposable 
interest in the principal of the trust fund which passed into the residuary 
estate upon her death without issue. 

Vi thout  fully stating the arguments, the construction of the Berger 
mill offered by the appellants in support of the affirmative presents the 
following rationale : 

Under Article 5 of the will dealing with the disposition of the corpus 
of the trust fund, the proportionate part thereof the income of which 
mas payable to EIla Buchanan during her natural life, is transferred to 
the residuary estate upon her death without issue "to be and become a 
part of my residuary estate and be distributed as such." The residuary 
clause-Section 6, i t  is pointed out, creates an  unqualified estate in the 
beneficiaries named therein, one of whom is Ella Buchanan, in fee as to 
real estate, absolute as to personalty. The conclusion is reached that 
since Ella Buchanan is one of these named beneficiaries, distribution 
must be made to her "assigns," meaning the successors to her estate by 
virtue of her own testamentary disposition. We do not understand the 
appellants to  claim that  the residuary clause of the Berger will directly 
bequeaths this item to them as "assigns" of her will. At any rate, the 
term "heirs and assigns" as used in the residuary clause of the Berger 
will must be understood as descriptive of the estate conveyed, and not as 
setting up  an  independent class of legatees. Fulton v. Waddell,  191 
N. C., 688, 132 S. E.. 669; Dickslv.  Young ,  181 N.  C., 448, 107 S. E., 
220; Ham a. Ham, 168 N. C., 492, 84 S. E., 840; see Threadgill v. 
Ingram, 23 N.  C., 577. 

The theory above suggested might have more ~laus ibi l i ty  if the fund 
in dispute had come under the disposing provisions of the residuary 
clause in some other way, or at  some other time, while Ella Buchanan 
was still living to claim i t ;  and, further, under conditions which did not 
render her succession wholly contingent. 

The answer to our problem lies in the nature of the contingency upon 
the happening of which the partial termination of the trust takes place, 
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and the designated part of its principal, or corpus, is thrown into the  
residuary estate. 

That event is to be regarded as the termination of a particular estate, 
that of the trustees, and also the disappointment of' an intervening estate, 
contingently limited to the issue, if any, of Ella 13uchanan. The death 
of Ella, involved in the contingency, is not merely an event, but a condi- 
tion to be consummated before the principal shcdd lose its character 
as a particular legacy and become part of the residuary estate. 

The chronology, if we may use that term, contemplated in the will, 
the t ime element, is a vital consideration in its construction. That Ella 
Buchanan could take an interest in the will virtually created by the con- 
tingency of her own death, involves a formidable legal paradox which 
appellants seem to circle but not surmount. 

Ninety thousand dollars was separated from the estate and put into a 
trust fund, dealt with in particularis, and made the subject of an inter- 
vening contingent bequest. Both in point of law and under the expressed 
phraseology of the will i t  was not then a part of the residuary estate, the 
subject of disposition under Article 6. As a matter of law it could not 
be in the trust fund and under obligation to a particular legacy, however 
contingent, and in the residuary estate at  the same time; and we find no 
suggestion of an intent that its inclusion in that category was, or could 
be, retroactive. A t  that time only was the residuary clause activated and 
clothed with testamentary authority with respect to the distribufion of 
this fund. G. S., 41-4; Bowen v .  Hackney, 136 N.  C., 187, 48 S. E., 633 ; 
Burden v .  Lipsitz, 166 N. C., 523, 86 S. E., 863; Harrell v. Hagan, 147 
N.  C., 111, 60 S. E., 909; Sain  v. Baker, 128 N. Cl., 256, 38 S. E., 858; 
Sutton v .  Quinerly, ante, 106. Or, to put i t  more l)luntly, it came under 
the operation of the residuary clause at a time when Ella Buchanan mugt 
be, and was dead and unable to take. 

I t  is true, of course, that the intervention of a trust does not neces- 
sarily postpone the title or prevent the vesting of an interest where the 
person who must ultimately take is cwtain; althc~ugh it may postpone 
enjoyment. That was the situation in Coddington v. Stone, 217 N .  C., 
114, 719, 9 S. E. (2d), 420, but not here. I t  is the contingent disposition 
of the corpus of the trust and the nature of that contingency with which 
we are dealing. And here the contingency renders the ultimate taker 
uncertain. 

I f  we could dismiss the ever-haunting paradox to which we have 
referred, i t  still remains that the passing of the corpus of the trust fund 
into the residuary estate is itself a contingency depending upon the 
failure of issue, to whom i t  is first limited, and is, therefore, a contin- 
gency involving uncertainty of the beneficiaries, and no interest could 
vest in Ella Buchanan under such contingency. Redden v. T o m ,  211 
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N. C., 312, 190 S. E., 490; Deal v. T r u s t  Co., 218 N. C., 483, 11 S. E. 
(gd), 464; Bond v. Bond,  194 N .  C., 448, 139 S. E., 340; Scales v. Bar-  
ringer, 192 N. C., 94, 133 S. E., 410; X e r c e r  11. Downs, 191 N. C., 203, 
131 S. E., 535; Richardson u. Richardson, 152 N. C., 705, 68 S. E., 217; 
L a t h n m  u. L u m b e r  Co., 139 N .  C., 9, 51 S. E., 780; Fearne on Remain- 
ders, Vol. 1, pp. 216, 217; 3 Page on Wills, pp. 729, 730; Id . ,  741, 742. 

The case is not without its difficulties and the appellants' side not mith- 
out its plausibilities. F o r  instance, if the three daughters named in the 
will had successively died without issue, we might arrive a t  the legally 
unwelcome condition of partial intestacy. The  rule against intestacy, 
however, is merely one of construction to be applied where the phrase- 
ology is ambiguous or the intent is uncertain. A man is not required 
to visualize all change2 and contingencies near or remote, trivial or 
important, which might come about during a considerable period of time 
following his demise and meticulously provide against intestacy in order 
to make a valid will; nor may the C'ourt, by the exercise of a hindsight 
better than his foresight, improve upon the testamentary disposition. 
Par t ia l  intestacy following the setting u p  and administration of a long- 
continuing active trust is not infrequent. 

We think the court below reached the correct conclusion and the judg- 
ment is 

Affirmed. 

MKS. MARTHA T Y S O S  P E R I X T .  WIDOW, A N D  SARAH JIARSIIA PERLET, 
J11noe DAUGHTER OF ALLEN P.  PERLEY, 111, DECEASED, v. BALLENGER 
PAVING COJIPAXT, EMPLOYER, ASI) UKITED STATES CASUALTY 
COBIPANT. CARRIER. 

(Filed 26 February, 1918.3 

1. Master and Servant 5 55d- 
The rule that the findings of fact of the Industrial Commission are 

conclusive on appeal when snpported hy any competent evidence does not 
preclude the courts from setting aside an award when the findings, involv- 
ing mixed questions of lam and of fact, are not supported by evidence. 

2. Master and Servant § 4a- 
An independent contractor iq one who exercisw nn independent employ- 

ment and contracts to do certain work according to his own judgment and 
method, without being subject to his employer except as to the result of 
his work. 

3. Master and Servant § 3DbE2vidence held to show that  deceased was in- 
dependent contractor and not employee a t  time of fatal accident. 

The evidence tended to show that deceased was a licensed contract 
hauler, and was engaged to haul sand, gravel and concrete from the 
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defendant's bins to defendant's concrete mixer along a route selected by 
defendant, but that defendant had no control over the number of hours 
deceased worked or whether deceased drove his own truck or employed a 
driver, and that deceased paid for his own gas ruld oil and made his ow11 

repairs to his truck. Deceased was paid a sti~ulated sum per load and 
mas also paid the hourly wage of truck drivers employed hy defendant 
for that time lost waiting in line when the concrete mIxer broke down. 
Deceased was killed when struck by a train at  a grade crossing whilv 
hauling for defendant on the route selected. drlcld: Upon the evidence, 
deceased was an independent contractor and not an employee within the 
meaning of the Workmen's Compensation Act, G .  S., 97-2 ( b ) ,  and thv 
judgment of the Superior Court affirming the award of con~pensation hy 
the Industrial Commission, is reversed. 

APPEAL by defendants from Nettles, J., at  October Term, 1947, of 
BUNCOMBE. Reversed. 

Claim for compensation under the Workmen'e Compensation Act for 
the death of Allen P. Perley, 111. At the hearing before the Industrial 
Commission the plaintiffs' evidence tended to show that on the morning 
of 17 October, 1946, the decedent, while driving a truck loaded with 
materials to the defendant Paving Company's concrete mixer, between 
Black Mountain and Swannanoa, was struck a t  a railroad crossing by a 
train of the Southern Railway and instantly killed. The defendant 
Paving Company was engaged in laying base for highway paving and 
was using a concrete mixer which was moved EM the work progressed. 
The materials of sand and gravel were hauled from the bins of the 
Grovestone Sand Company by trucks to the mixer. The distance varied, 
but at  this time was approximately one mile. The defendant used a 
number of trucks of its own operated by drivers whom it employed at  a 
wage of $1 per hour. Needing additional trucks to expedite the work, 
the defendant contracted with the decedent, who was a licensed contract 
hauler, to use his truck in  hauling this material and agreed to pay him $1 
per batch delivered to the mixer ( a  batch being the amount of material 
sufficient for one filling of the mixer). Similarly, the trucks of several 
other contract haulers were also engaged. The decedent's truck was so 
arranged that  he could haul two batches a t  the time, making $2 per load 
as his compensation. H e  began hauling 10 October, and during the last 
4 days before his death on the 17th hauled 76 britches. I n  hauling the 
material from the bins to the mixer it was necesssry to cross the railroad 
a t  grade. Defendant's foreman, offered as a witness by the plaintiffs, 
testified he hired Perley's truck for this work and did not know of his 
own knowledge whether Perley drove his truck or not, as the check was 
on the number of batches the numbered truck delivered, but i t  seems 
Perley during this work did drive his own truck. Perley had previously 
used his truck in hauling sand for the Grovestone people to this job. 
The defendant's foreman testified he did not give Perley any instructions 
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(as to the manner of hauling) as "it was understood he would work on 
same basis as other trucks hired." I f  Perley had not been familiar with 
the work he would have given him instructions, which would have been 
that he take his truck to the sand and gravel bins first, and load his truck, 
and from there to the cement bin (there were two bins to go under), and 
from there to the mixer. The trucks were loaded by defendant's em- 
ployees and unloaded by dumping in the mixer. The mixer started up 
at  7 a.m. and all trucks were supposed to be loaded and at the mixer 
by that time. Trucks hauled continually until about 4:30 p.m. I n  case 
of rain or breakdown of the mixer the trucks would be knocked off by 
the mixer foreman. Truck drivers expected to be told by mixer foreman 
when to quit. This applied to trucks owned by defendant and to those 
hired, like Perley's. "In case of a breakdown of the mixer so that the 
(loaded) trucks had to wait pending repairs for several hours, we en- 
deavored to pay $1 per hour to the contract truck owners. The idea was 
not to pay for the truck but to pay for the truck owner's time while the 
truck was idle. Trucks did not stop at  any set time for lunch, as the 
mixer ran continually, but were expected to fall out of line two or three 
at  a time for lunch." 

The defendant's foreman further testified that he and the superin- 
tendent selected the road the trucks would take from the Grovestone 
plant to the mixer and back. All th8 trucks went the same route. Before 
putting the trucks on a new route they selected the best route from exist- 
ing possibilities, made repairs and tried to call all the drivers together 
and to give them information and instructions as to the new route to 
take. This was to prevent confusion. The route followed by decedent 
the day of his death had been selected after study of available routes. 
This witness further testified that needing more trucks he had asked 
Perley if he wanted to put his truck to work. Perley said he did, as he 
wanted to keep his truck busy, and he put a batch gate in his truck, 
There was nothing said about who was to drive it. "I hired his truck to 
haul batches. He  could have put a man on it or he could drive it him- 
self or anything he wanted to do." "I had no control over a man that 
owned his own individual truck." Witness had the right to lay off or 
discharge those who hauled, had the right to pay them off when no 
longer needed. Defendant's employees determined the mixture and weight 
but not the number of batches the truck owner could haul. The type of 
mixture was determined by the State Highway Department. A man 
driving his own truck could stop and work on his truck; work half a day 
and fall out. "We wanted a man to work all he could but could not 
force him to, not like an employee, hire a man to drive his truck." I f  a 
man "didn't get there until 11 o'clock you wouldn't want to run him off 
when he did get there." I f  one of defendant's trucks was disabled would 



expect the driver to be there and be put to other work temporarily. De- 
fendant's drivers were required to work regular hours, but as to Perley 
nothing was said about the hours required. H e  could haul two or three 
hours and then go haul for somebody else and then come back. Those 
who operated their own trucks were paid by the batch, and they fur-  
nished their own gas and oil. I f  mixer broke down we endeavored to 
pay the  truck owner $1 per hour while waiting to dump the truck in the 
mixer. Defendant had right to terminate Perlcty's hauling contract if 
unsatisfactory. Some of the other contract haulers on the job hired 
drivers. Defendant had no control over whether the owner drove or hired 
a driver. The settlement was for the number of batches hauled by that 
truck. 

The only other witness offered by plaintiffs on this question was a 
truck driver who drove his own truck on this same job. He also was a 
licensed contract hauler. H e  saw Perley there during the time he was 
hauling; said he followed the route laid out for all the drivers. Witness 
owned two trucks, one driven by himself and one by his brother. H e  
was usually there when work startcd as he wznted to get in  all the 
hauling he could, though he was not required to be there. "I could leave 
when I wanted. I was paid $1 per batch for h ~ u l s  and not for hours. 
The mixer broke down at  times w h m  I was thcre during this hauling 
work. I was paid entirely by the loads or hauls made." If witness hired 
someone else to drive, witness paid the driver a d  defendant paid him 
according to loads hauled. The road used at  the time was the most 
direct route from the cement bins. I t  was the rnost convenient way to 
travel. I t  was not the only way. "I could follow any road I pleased, 
but usually defendant set a road and we tried to follow it. That was the 
best way to get there. No  one representing the defendant went along 
with me." I f  there was a line of trucks trying to get to the mixer, 
witness took his turn in lint., but sometimes the defendant's drivers would 
give may to the contract haulers so they could n a k e  as mqny hauls as 
po~sible. 

The  Industrial Commission found the facts cund concluded that  the 
decedent's death resulted from injury by accident arising out of and in 
the course of employment by the defendant Paving Company, and made 
award of compensation therefor. 

O n  appeal to the Superior Court the findings of fact and conclusions 
of the Industrial Commission were affirmed, and from judgment in accord 
therewith defendants appealed. 

F i n c h  & T a y l o r  and  TTarLins, V a n  W i n k l e  B 1Palton for plaintit fs,  
appellees. 

H e l m s  & Mulliss and S m a t h e r s  d? Meek ins  for defendants ,  appellants.  
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DEVIK, J. The case turns on whether the decedent a t  the time of his 
injury and death was an  employee of defendant Paving Company, or an 
independent contractor. Defendants' appeal is based upon the ground 
that  the evidence offered in support of the claim conclusively establishes 
the relationship betliveen decedent and the defendant as that  of an  inde- 
pendent contractor rather than an  employee, and that  the findings and 
conclusions of the Industrial Cammission, affirmed by the Superior 
Court, are not supported by the evidence. 

The rule declared by the statute and unifornlly upheld by this Court 
that the findings of fact made by the Industrial Commission, when sup- 
ported by any competent evidence, are coilclusive on appeal, does not 
mean. however. that  the conclusions of the Commission from the evidence 
are in all respects unexceptionable. I f  those findings, involving mixed 
questions of law and fact, are not supported by evidence the award can- 
not be upheld. Beach v. McLean,  210 N.  C., 521, 14 S. E. (2d),  515; 
2'homas c. Gas Co., 215 N .  C., 429, 11 S. E. (2d),  297. The generally 
accepted definition of an independent contractor is that  he is one who 
exercises an  independent employment and contracts to do certain work 
according to his own judgment and method, without being subject to hiq 
employer except as to  the result of his work. Smith v. Paper  Go., 226 
N.  C., 47, 36 S. E. (2d),  730; Greer v. Consfr~rct ion Co., 190 N. C., 632, 
130 S. E., 739; ilfoore I * .  S n k s  Po., 214 N. C., 424, 109 s. E., 605. I n  
Hayes  v. Elon College, 224 N. C., 11, 29 S. E. (2d), 137, the distinction 
between an  employee entitled to benefits under the Workmen's Compensa- 
tion Act and an independent contractor was discussed by Justice Barn-  
hill with citation of numerous authorities. The general principle of law 
is well settled, but its application to individual cases frequently presents 
difficulties. 

The evidence adduced before the Industrial Cornmis4on by the claim- 
ants in the case a t  bar upon which the rights of the parties must depend 
has been hereinbefore set out a t  some length. This evidence is derived 
from the testimony of the two witnesses offered by plaintiffs, one of these 
being the defendant's foreman, and the other a contract hauler engaged 
a t  the same time in work sinlilar to that  of the decedent. The testimony 
of defendant's superintendent, offered by defendant, was of like import. 

After a careful analysis of this testimony, we reach the conclusion that  
the evidence characterizes the relationship of the decedent to the defend- 
ant, a t  the time of the injury, as that  of an  independent contractor, and 
not an  employee within the purview of the Workmen's Compensation Act 
(G. S., 97-2 ( b ) ) ,  and that  the findings and conclusions of the Industrial 
Commission to  the contrary are not supported by the evidence. 

The  facts upon which the decisions were based in Gulf Refining Co. v. 
Brown,  93 F.  (2),  870; Bz~rruss  v. Logging Co., 31 P. (2) ,  263; Burnet t  
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v. Ind. Corn., 63 N. E. (2) ,  240; and  Ridgdell 2). School Board, 16 So. 
(2) ,  55, cited by plaintiffs, a r e  distinguishable f r o m  the  facts  i n  the case 
at  b a r  a n d  m a y  not be held controlling here. 

T h e  action of the  court  below in overruling defendants' exceptions a n d  
affirming the  award must. be held f o r  error, and  t h e  judgment 

Reversed. 

THEODORE W. SCHAEFFER, LAURA SCHAEFF'ER SCYHNORRENBERG 
AND WACHOVIA BANK & TRUST COMPANY, A CORPORATION, v. H. A. 
HASELTINE A N D  ADALINE HASELTINE. 

(Filed 25 February, 1948.) 
1. Wills § 31- 

The intent of the testator a s  gathered from the four corners of the will 
is the guiding s ta r  in the interpretation of the instrument. 

2. Same- 
Apparent inconsistent provisions will be reconciled if reasonably possi- 

ble so a s  to give effect to each in accordance with the general purpose of 
the will. 

3. Wills 8 33c-Held: Beneficiary took vested defeasible life interest with 
power of disposition and  could exercise powor of disposition before 
termination of prior intervening life estate. 

Testator devised the home place in trust for the benefit of his wife for 
life and after her death for the benefit of his sisters-in-law for their lives, 
with power of appointment to  one of them by will, and power of appoint- 
ment o r  disposition to the other by deed or  will. The will further p r e  
vided that the trustee a t  the request of, or with the consent of testator's 
wife, should have the power to  sell the home plwe and reinvest in other 
property, with power of disposition by will to his wife. The wife did not 
elect to  have the home place sold. Held: Upon the death of testator the 
sisters-in-law took a vested beneficial interest for life with power of 
appointment or disposition, subject to the interv~?ning life interest of the 
wife, subject to be defeated only in the event the wife elected to have the 
home place sold for reinvestment, and therefore the exercise of the power 
of disposition by will of one of the sisters-in-law is effective notwithstand- 
ing the fact that  such sister-in-law predeceased testator's wife. 

4. Wills g 33f: Deeds § 1- 
Whether a conveyance of property in general terms or  by general de- 

scription constitutes a valid exercise of a power of disposition or appoint- 
ment is  to be determined in accordance with the general rule in respect 
to conveyances by deed, but is governed by statute, G.  S., 31-43, in respect 
to the exercise of such power by will. 

6. Wills § 332- 
Testatrix had a vested one-half life interest in the locus with power of 

disposition, subject to a prior intervening life estate, and subject to  defeas- 
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ance at  election of the prior life tenant. Testatrix died prior to the death 
of the first life tenant, who later died without exercising her election to 
defeat testatrix' interest. Testatrix devised all the rest and residue of 
her estate, "both real, personal and mixed, wherever situate," in trust 
for  her niece for life and then in fee to her nephew. Held: The will was 
a valid exercise of the power of appointment of testatrix' one-half interest 
in the locus, there being nothing in the will to indicate any contrary 
intent. 6. S., 31-43. 

APPEAL by individual plaintiffs from Nettles, J., in chambers in Ashe- 
ville, N. C., 20 September 1947, BUNCOMBE. Affirmed. 

Controversy without action to determine whether plaintiffs are entitled 
to specific performance of a contract of purchase and sale of real property 
and for directions to the plaintiff trustee. 

Individual plaintiffs, having contracted to sell and convey to defend- 
ants certain residential property in the City of Asheville known as 
Beaufort Lodge, tendered to them a deed sufficient in form to convey 
said property in  fee. Defendants declined to accept the deed and pay 
the agreed purchase price for the reason that said plaintiffs cannot convey 
a good and sufficient title as to a one-half interest in said property. 

Thereupon, the controversy, which involves the interpretation of cer- 
tain wills, was submitted to the court under G. S., 1-250, for adjudi- 
cation. 

On 11 June 1931 Theodore F. Davidson died testate, seized and p ~ s -  
sessed of real and personal property in Buncombe County, including 
the land in controversy. Except for certain specific bequests he devised 
all his property to plaintiff bank, in trust. The trust provisions are 
divided into four parts or sections, Section 1 provides for the payment 
of his debts and for the accounting with his wife for her funds handled 
by him. I n  section 2 he directs the trustee to hold his residence property, 
known as Beaufort Lodge, in special trust for his wife, Sarah L. C. 
Davidson, who was to continue to occupy the same if she so desired. I n  
the event she did not occupy the residence he directs that "the Trustee 
shall have power to collect all income and revenues arising or received 
from said property and pay, semi-annually, the net proceeds to my said 
wife for her life, and afterwards to the persons, objects or uses she may 
by her last will designate." After vesting the trustee with power to sell 
said property and invest the proceeds, the will further provides : "Should 
my wife prefer, the Trustee may invest the proceeds of any sale, w so 
much thereof as may be necessary, in the purchase of another home or 
real estate; the title therefor to be conveyed to the Trustee, but to be 
held for the use and benefit of my wife as hereinbefore provided and 
subject to her testamentary disposition.'' 



486 I N  T H E  SUPREME COURT. [228 

Further provisions respecting the locus are as follows: 
"And after the-death of my said wife, I will and direct the trustee 

hereinbefore mentioned shall hold a ~ d  manage the two lots on North 
Liberty Street, including my residence, for the joint use and enjoyment, 
share and share alike, of my wife's sisters, namely LAURA CARTER . . . 
and MRS. FRANCES SCHAEFFER . . .) to be managed under the same 
trusts, conditions and limitations set forth in the devising trust to and 
for my wife hereinbefore set forth; but should the said Laura Carter so 
desire, her share and interest may be separated from the other share of 
her sister and be disposed of in fee, as she may by a deed or will convey 
or devise; but the share and interest of Frances Schaeffer shall be man- 
aged and held for her sole and separate use for her natural life and then 
for the use and benefit of such persons and objects as she shall by her 
last will and testament provide; and on failure to make such testa- 
mentary disposition, to any child or children she may leave surviving 
her in fee . . ." 

A subsequent provision in respect to this property is as follows: 
"If, for any reason, the devises to my wife's sifters, made in Section 2 

of the foregoing dispositions should become void! or inoperative, I will 
and direct the interests and estates therein ment loned shall be held and 
managed for such uses, persons or objects which my wife by her last 
Will shall designate." 

I n  section 3 he makes certain bequests, coupled with the following 
provision : 

"In the event any of the persons or beneficiaries under the foregoing 
bequests and devises shall have died before my deiith, or if for any cause, 
i t  shall become impracticable to carry them, or any of them, into effect, 
I declare such bequests lapsed, and the property and interest and estate 
therein mentioned shall revert to and be treated as a part of the residue 
of my estate." 

I n  section 4 the testator devises "all the residue of my estate and prop- 
erty not otherwise' herein disposed of, as well as that which shall have 
lapsed and reverted as provided in the next precclding paragraph hereof 
shall be held and used by my said Trustee for the following objects and 
persons : 

"(2) The residue of my estate, after the dispositions, devises and 
bequests hereinbefore made, shall be held and employed for the uses and 
trusts for my wife in same manner as I have directed the real property 
known as 'Beaufort Lodge' and the Ten Thousand Dollars in bonds, or 
other securities; that is, to safely invest and manage the same, paying 
the income to her for her life, and one-half of the principal of what may 
be remaining to such person, persons or objects as she shall by her last 
Will and Testament, duly executed, designate." 
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Laura Carter predeceased Sarah L. C. Davidson, the widow. She died 
testate but without issue 8 December 1931. I n  her will, after making 
certain specific bequests, she devised and bequeathed to the Wachovia 
Bank & Trust Co. all the rest and residue of her estate "both real, per. 
sonal and mixed, wherever situate" in trust, to pay the income therefrom 
to her two sisters, Sarah L. C. Davidson and Frances Carter Schaeffer, 
during their natural lives and to the survivor so long as she may live 
and "at the death of the survivor of my said sisters, pay the said income 
to my niece and namesake, Laura Schaeffer Schnorrenberg, for the bal- 
ance of her natural life and, at her death, pay the remainder to my 
nephew, Theodore Wilhelm Schaeffer, discharged of the trust." 

Sarah L. C. Davidson died testate 27 August 1934. I n  her will she, 
in Item I V  thereof, specifically refers to the powers of disposition con- 
tained in her husband's will and provides: "I do hereby designate my 
said sisters, Laura Carter and Frances Schaeffer, as the persons who shall 
receive the one-half of the principal of the residuary estate of my said 
husband mentioned in subsection 2 of paragraph Four of his said will; 
and I do hereby name and designate my said two sisters, Laura Carter 
and Frances Schaeffer, as the parties who shall receive any and all other 
rights, properties and benefits which the said will of my late husband 
gives me the right to dispose of this my last will; and I do hereby give, 
devise and bequeath to my said sisters, Laura Carter and Frances Schaef- 
fer, to be theirs, share and share alike, all the moneys, properties, rights 
and benefits which the said will of my late husband authorized and 
empowered me to dispose of, or to designate the recipient of by my last 
will, the same to be theirs in fee simple and absolute." 

There is a codicil to her will, executed after the death of Laura, in 
which she takes note of Laura's death and provides: "I now will and 
desire and so direct that mv sister FRANCES SCRAEFFER, shall have and 
take all and everything which I gave to my sister, Laura Carter, in and 
by my said will, especially that given by the Fourth Item of my said 
will; and I do hereby designate my said sister, Frances Schaeffer, as 
the person who shall receive any and all moneys, properties, rights and 
benefits mentioned in said Fourth Item of my said will ; and I do hereby 
give, devise and bequeath the same to her, my sister, Frances ~chaeffer,  
to be hers absolutely.'' 

Frances Carter Schaeffer died testate 7 June 1938. She devised to 
her daughter, Laura Schaeffer Schnorrenberg, and son, Theodore W. 
Sdhaeffe;, the real property known as ~ e a u f o i t  Lodge and two adjacent 
lots to be theirs, shareand share alike. I n  that connection she provides 
that "In making this devise, it is my purpose and intention to exercise 
whatever powel that was given me by the will of General Theo. F. 
Davidsoll Eoncerning said property known as 'Beaufort Lodge,' as well as 
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to devise to my said children all and every right, title and interest which 
I have in  all of said property mentioned above, the entire interest to be 
theirs in  fee simple, share and share alike." 

Thereafter, Laura Schaeffer Schnorrenberg and Theodore W. Schaeffer 
entered into the contract of purchase and sale which is the subject of 
this controversy. 

The plaintiff bank joined in the submission of the controversy as a 
party plaintiff "for the purpose of having the Wills of Theodore F. 
Davidson, deceased, and Laura Carter, deceased, construed by the Court 
and being instructed with respect to its duties, if any, under said wills." 
At  the same time the bank agrees that the price offered for the locus is 
reasonable and that if it be adjudged that i t  holds an  undivided one-half 
interest as trustee i t  will join in the deed of conveyance upon the pay- 
ment to it as trustee of one-half of the purchase price. 

When the cause came on for hearing, Nettles, J., being of the opinion 
"that under the terms of General Davidson's will, Laura Carter was 
given a clear power of appointment over an undivided one-half interest 
in and to the locus in quo, with power to convey the same, in fee, either 
by deed or by will, and that the residuary clause of the will of Laura 
Carter was adequate in law, and did pass such interest to the plaintiff 
Wachovia Bank & Trust Company, 11s Trustee, end that the said2 bank, 
as Trustee, is now vested with the legal title to  such undivided one-half 
interest in  and to  the locus in QUO, upon the trusts as enumerated in the 
will of Laura Carter," adjudged: (1) that the said trustee is entitled 
to receive, hold, and manage an undivided one-half interest in and to the 
locus upon the trusts declared in the will of Laura Carter, deceased; (2 )  
that the deed tendered by the individual plaintiffs is inadequate to convey 
a good and marketable fee simple title for Beaufort Lodge; and ( 3 )  that 
upon the payment of one-half of the purchase price, to wit, $5,000, to 
said trustee under the will of Laura Carter, said trustee shall execute a 
deed conveying to the defendants the one-half undivided interest therein 
devised to it by Laura Carter, deceased. The individual plaintiffs ex- 
cepted and appealed. 

T e n c h  C.  Coxe  and S. G. Bemuzrd for plaintiff appellants. 
Smathers  & Meekins  for defendant  appellees. 

BARNHILL, J. Subject to the intervening life estate devised to Mrs. 
Davidson, a one-half interest in Beaufort Lodge was devised to the trustee 
for the use of Frances Carter Schaeffer for life, with power in  her to 
appoint by will the ultimate takers. This l imit~~t ion over was subject 
to be defeated by a sale of the property by the trustee with the consent 
of the widow. The property was not sold and Mn3. Schaeffer died, leav- 
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ing a will in which she exercised the power, designating her two children, 
the individual plaintiffs, as the ultimate takers. Therefore, upon the 
death of Martin W. Schaeffer, the individual plaintiffs became the own- 
ers in fee of the one-half interest in the locus which was devised to their 
mother for life. This was the conclusion of the court below to which no 
exception was entered. I ts  correctness seems to be conceded. 

The plaintiff trustee, although not a party to the contract of purchase 
and sale, has ratified the same and agreed to join in the execution of the 
deed upon the payment to it of one-half of the purchase price. Hence 
this proceeding has resolved itself into a controversy over the ownership 
of the one-half interest therein originally devised to Laura Carter for 
life. 

Therefore, the question posed for decision is this: Did Laura Carter 
by will effectively designate the ultimate takers of her one-half interest 
in the locus? I f  so, plaintiff trustee still holds title to a one-half interest 
therein for the use and benefit of fema plaintiff for life with remainder 
to plaintiff Theodore W, ~chaeffer;  "disiharged of the trust." The court 
below answered the question in the affirmative. I n  that conclusion we 
concur. 

I t  is an axiomatic rule of construction that the intent of the testator, 
as expressed by him, is to be ascertained from the four corners of the 
will, Trust Co. v. Board of Nat ional  Missions, 226 N. C., 546, 39 S. E. 
(2d), 621, and cited cases, and that this intent is the guiding star which 
must lead to the ascertainment of the meaning and purpose of the lan- 
guage used. Smith v. Mears, 218 N.  C., 193, 10 S. E. (2d), 659, and 
cited cases. 

Where there are apparent inconsistencies in the will, they are to be 
reconciled, if reasonably accomplishable, so as to give effect to each in 
accordance with the general purpose of the will. Holland v .  Smith, 224 
N.  C., 255, 29 S. E. (2d), 888. 

A careful cpnsideration of General Davidson's will in the light of these 
principles leads to the conclusion that he had and expressed a definite 
intent in respect to the locus in controversy. 

H e  devised his home site to plaintiff trustee for t,he use and benefit of 
his wife for and during her natural life with power in the trustee, by 
and with the consent of his widow, to sell the same and reinvest the pro- 
ceeds in other property, I n  the event it was sold and reinvested, then 
the widow had the power of appointment of the ultimate takers of the 
property so acquired. 

On the other hand, if the property was held intact and not sold during 
the life of the first taker, then the trustee, at  the death of Mrs. Davidson, 
was to continue to hold the same in trust for the joint use of Laura 
Carter and Frances Schaeffer for and during their natural lives. Mrs. 
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Schaeffer was vested with authority to designate the ultimate takers of 
a one-half interest therein by will only, but Laura Carter was granted 
authority to dispose of her one-half thereof in fee, either by deed or will. 

Thus i t  appears that the testator vested the trustee with authority, at  
the request or by and with the consent of Mrs. Davidson, to sell the home 
place and thereby defeat the limitation over to the testator's tmo sisters- 
in-law. I f  Mrs. Davidson elected to have the property sold, thereby 
defeating the limitation over, then she should name the ultimate takers 
of the after acquired property. Hence the powertl of appointment or dis- 
position vested in  Frances Schaeffer and Laura Carter were subject to be 
defeated by a sale during the life of the first taker. 

But the property was not sold during the life of Mrs. Davidson. Hence 
the respective powers vested in the two sisters were not defeated. 

Laura Carter, at  the death of the testator, beeame seized of a vested 
beneficial interest in the Beaufort Lodge property. I t  is true there was 
an intervening life estate. Even so, she, under the will, became the 
beneficial owner thereof jointly with her sister, for life, with the right 
to claim the benefits thereof at  the death of the first taker. This was a 
fixed interest to take effect after the particular estate was spent. Priddy 
& Co. v. Sanderford, 221 N .  C., 422, 20 S. E. (2d) ,  341. ,4s the one con- 
tingency, upon the happening of which her intei-est would be defeated, 
never occurred, she continued to be the owner of this beneficial interest 
until the date of her death, and her power of disposition was at  all times 
exercisable by her from and after the death of the testator. Such dispo- 
sition as she should make could be defeated only b;y a sale of the property 
by the trustee for reinvestment during the life of Mrs. Davidson. 

I n  effect, she was made the agent through whom the testator selected 
the takers of the remainder, which was ot'herwise undisposed of. I t  was 
through her, in the event the property remained intact during the life 
of his widow, he was to become wholly testate. Hardee v. Rivers, ante. 
6 6 ;  Trust Co. v. Williamson, ante, 458. 

I n  her will she made certain specific bequests of personal property and 
then devised "all the rest and residue" of her estate "both real, personal 
and mixed, wherever situate" to plaintiff trustee in trust to pay the 
income therefrom in equal shares to her two sisters for their natural 
lives and at  the death 6f either of them to the survivor. After the death 
of the survivor, the trustee is required to pay the income to the feme 
plaintiff during her natural life and a t  her death to pay the remainder 
to Theodore W. Schaeffer, discharged of the trust. 

The prevailing rule to be followed in determining whether s convey- 
ance, by deed or will, of property in general terms or by general descrip- 
tion constitutes a valid exercise of a power of disposition or appointment 
is to be found in 41 A. J., a t  page 836 et seq. See edso Anno, 91 A. L. R., 
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433. This rule applies in this State in respect to conveyances by deed. 
Matthews v. Grifin, 157 N.  C., 599, 122 S. E., 465; Denson v. Creamery 
Co., 191 N .  C., 198, 131 S. E., 581; TYalsh v. Fm'edman, 219 N. C., 151, 
13  S. E. (2d),  250; Tocci v. Nowfall, 220 S. C., 550, 18 S. E. (2d),  225. 

B u t  where the question involved is as to whether the power has been 
exercised by testamentary devise i t  has been abrogated by statute and a 
new and different rule substituted therefor. 

"A general devise of the real estate of the testator, or of his real estate 
in any  place or in the occupation of any person mentioned in the d l ,  or  
otherwise described in a general manner, shall be construed to include 

.any real estate, or any real estate to which such description shall extend, 
as the case may be, which he may have power to appoint in any manner 
he may think proper; and shall operate as an  execution of such power, 
unless a contrary intention shall appeay by the will." G. S. 31-43; 
Walsh v. Friedman, supra. 

As there is nothing in the will of Laura Carter to indicate any con- 
trary intent, it  must be construed as a valid exercise of the power of 
disposition. The  property she had the power to devise was a part of her 
real estate within the meaning of the language used in her will. 

I n  this connection i t  is not amiss to note that the inconsistencies in the 
davidson will, certainly as they relate to this particular property, are 
more apparent than real. I n  the event the home place was held intact 
and not sold during the life of Mrs. Davidson, Laura Carter alone had 
the authority to  designate the ultimate takers of her one-half interest. 
I t  was only in  the event the property mas sold or Laura Carter failed to 
convey or devise her one-half that  any right or power of appointment i n  
respect thereto accrued to  Mrs. Davidson. The other powers vested in 
her in section 4 clearly relate to  property other than the locus. 

F o r  the reasons stated the judgment below must be 
Affirmed. 

STATE v. B. 0. CHOATE. 

(F'iled 25 February, 1948.) 
1. Indictment 8 13- 

I t  is incumbent upon defendant to show that all the witnesses heard by 
the grand jury were disqualified or that all the testimony before the grand 
jury was incompetent in order to be entitled to quashal of the indictment, 
since quashal on this ground will not be allowed if some of the witnesses 
were qualified or some of the evidence before the grand jury was com- 
petent. 
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8. Same: Criminal Law 3 8lb- 
Where the record on appeal fails to  show what testimony was-before 

the grand jury or what the witnesses who appeared before that body knew 
about the charge under investigation, defendant's exceptions relating to  
the denial of his motions to  quash on the ground that there was no compe- 
tent evidence before the grand jury, cannot be ,sustained. 

5. Abortion 3 10- 
Evidence of defendant's guilt of criminal abortion held sufflcient to 

overrule motions to nonsuit. G. S., 1445.  

4. Criminal Law g 29+ 

Evidence of defendant's guilt of crimes other. than the one charged in 
the bill of indictment is incompetent for  the purpose of showing the char- 
acter of defendant or his disposition to commit an offense of the nature 
of the one charged. 

5. Criminal Law 3 4- 
Defendant's answers on cross-examination to questions relating to col- 

lateral matters asked for  the purpnse of impeachment, a r e  conclusive, and 
the State may not contradict the answers by other evidence. 

6. Criminal Law § 29b- 

As an exception to the general rule, evidence of defendant's guilt of 
crimes other than the one charged in the bill of indictment i s  admissible 
when such evidence tends to show quo animo intent, design, guilty knowl- 
edge, or scienter or  for the purpose of identification. 

7. Same: Abortion g 9a- 
The general rule that evidence of defendant's ly i l t  of crimes other than 

the one charged is incompetent, applies to  prosecutions for abortion, and 
the exception to this rule is  under some circum~~tances applicable in such 
prosecutions. 

Where defendant's defense to a charge of criminal abortion is that  the 
operation was necessary to save the life of the mother, evidence that  
defendant had committed previous abortions is  competent to show animus; 
but where defendant denies he performed the operation charged, evidence 
of previous abortions committed by him is  incompetent. 

9. Oriminal Law §§ 48d, 81c (3)-Withdrawal of prejudicial evidence 
a f te r  it had  been with jury overnight held no t  t o  have cured e r ror  i n  
its admission. 

In  this prosecution for criminal abortion, G .  S., 1445, defendant denied 
that  he had performed the operation charged. On cross-examination the 
State asked him if he had not performed abortions upon several named 
women, and defendant denied guilt of such other offenses. Thereafter, 
over defendant's objections, the State was permitted to introduce testi- 
mony of several of the women named tending to ,show that defendant had 
performed illegal operations previous to the on,? charged in the bill of 
indictment. Upon the resumption of the trial the following day, the 
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Court instructed the jury that the testimony of these witnesses was incom- 
petent and charged them not to consider the testimony. Held:  The testi- 
mony was calculated to prejudice the defendant in the minds of the jurors 
and was not subject to correction, and a new trial is awarded. 

10. Criminal Law 8 54b- 
Where two separate indictments are consolidated for trial and the jury 

returns a verdict of guilty a s  to one of them without saying anything 
in respect of the other charge, it is equivalent to a verdict of not guilty 
on such other charge. 

APPEAL by defendant from Bobbitt, J., at September Term, 1947, of 
SURRY. 

Criminal prosecution upon two bills of indictment, one (No. 1 7 8 )  
charging abortion under provisions of G. S., 14-45, upon, and the other 
(No. 17B) murder of a certain named woman, consolidated for trial. 

Defendant in apt time moved to quash the bills of indictment on the 
ground that there wa$ and could not have been competent evidence before 
the grand jury and that the bills were returned upon hearsay and incom- 
petent evidence. Motion denied. Defendant excepted. 

Defendant pleaded not guilty. 
On the trial in Superior Court, the State offered evidence tending to 

show that pursuant to prearrangement with defendant the woman named 
in the bills of indictment, accompanied by paramour, went by automo- 
bile, operated by her, from Charlotte, North Carolina, to the office of 
defendant in Sparta, North Carolina, arriving after dark on Friday 
night, 23 August, 1946, for purpose of being treated so as to bring about 
an abortion, and that she was so treated by him at that time, and given 
medicine to take according to directions, and "pills for pain"; as a result 
of which she died Sunday morning, 25 August, 1946, at  a hotel in Elkin, 
North Carolina. 

The defendant, as a witness for himself, denied that he treated the 
woman, as the State's evidence indicated. He  testified that he is a physi- 
cian and lives in Sparta, North Carolina; that in August, 1946, his 
office was on Main Street; that his brother Leff, also a physician, has 
office on same floor in the same building where his office is-just one 
front door, and one reception room,-but his office is on the right as you 
go in, and Dr. Leff's is on the left, both back of the reception room; that 
he was not at his office on Friday night, 23 August, 1946; that he did 
not see the woman in question until she was brought in an automobile to 
the front of his office on Saturday morning, 24 August, 1946, about 10 
or 1 0 3 0  o'clock,-the man with her-referring to her as his wife- 
saying "We want a shot"; that after examining her, his findings indi- 
cated to him she needed something to stimulate her instead of dope, and 
he prescribed accordingly for her; that that was the only thing he did 
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or advised, and that he "did not at any time on any occasion administer 
any drug or use any instrument to bring about any premature birth or 
abortion on" the woman named in the bills of irdictment. 

Then on cross-examination defendant was asked in detail if he had 
performed abortion upon several named women, including Mrs. Walter 
Phillippi, Mrs. Gilmer Stewart and Mrs. Osci~r Crouse, daughter of 
Mrs. John Cox, at certain times covering a period of years-and if as 
result thereof one of them, Mrs. Crouse, had (lied on 1 6  June, 1932. 
Defendant denied that he had performed abortion or given medicine to 
produce abortion on any one of the women. 

After the defendant had closed his evidence :md rested his case, the 
State called to the witness stand one after the 01 her, Mrs. Walter Phil- 
lippi, Mrs. Gilmer Stewart and Mrs. John Cox, whose testimony, respec- 
tively, is the subject of exceptions by defendant. 

Mrs. Phillippi testified: "I live above Speedwell, Rural Retreat, Vir- 
ginia. I know Dr. Choate. I went l o  his office in July about two years 
ago," Q. "Did Dr. Choate treat you?" Objectjon-overruled-Excep- 
tion. A. "You all know what he done." On objection the answer was 
stricken out, and the jury instructed to disregard the statement. But, 
over objection and exception by defendant, these questions and answers 
follow: "Q. Now, don't answer this until they have an opportunity of 
objecting. What, if anything, did you pay Dr. Choate? A. $35. Q. I 
beg your pardon? A. $35." The court instructed the jury that this 
evidence is not admitted for consideration as substantive evidence bearing 
upon the issues in the case now being tried, but is competent for con- 
sideration only as it may tend to impeach, if it does, the jury, to deter- 
mine whether or not it dogs tend to impeach the testimony given from 
the witness stand by the defendant Choate. Defendant again excepts. 

Also for like purpose and under like restriciion, Mrs. Stewart, as 
witness for the State, was permitted to testify: "I live at  Speedwell, 
Virginia. I have seen Dr. Choate." And over ol~jections and exception 
by defendant these questions and answers were permitted: "Q. Where 
did you see him? A. I have seen him in his office in Sparta;  that was 
two years ago in July. Q. Mrs. Stewart, who, if anybody went with you 
to Dr. Choate's office? A. Annie Phillippi, the lady who just testified on 
the stand. Q. Did Dr. Choate treat you? A. Yes." 

And, for like purpose and under like restriction, Mrs. John Cox as 
witness for the State: ('. . . I had a daughter named Dora who married 
Oscar Crouse. She is not living now. I know Dr. B. 0. Choate, the 
defendant." Then over objections and exceptions by defendant, this 
question and answer follows: "Q. Did Dr. B. 0. Choate come to your 
home prior to your daughter's death? A.Yes, sir." 
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Then after the examination of two witnesses, whose testimony was 
short, the evidence closed. The record discloses that  thereupon defend- 
ant  renewed his motion for judgment as of nonsuit, and the court stated : 
"I'll rule on that . . .; there's one feature of the evidence that  I am a 
little disturbed about. I may make a modified ruling on that  later.'' 

The court then, Wednesday afternoon, 24 September, recessed until 
Thursday morning, 25 September, when upon the convening of court the 
court instructed the jury as follows: 

"Gentlemen of the jury, pay particular attention to the instruction 
whicll the Court is about to give you: 

"Upon the cross-examination of Dr. B. 0. Choate, the defendant, h~ 
gare  testimony tending to  show that  he did not know Mrs. Walter Phil-  
lippi and Mrs. Gilmer Stewart, and that  he had no knowledge or recol- 
lection of having treated them, or either of them. Also, upon cross- 
examination, the defendant gave evidence tending to show that  he may 
have seen Mrs. John Cox, but that  he  had no knowledge or recollection 
of having treated her daughter. 

"The State, later, called as witnesses Mrs. Walter Phillippi, Mrs. 
Gilmer Stewart and JZrs. John Cox. Mrs. Phillippi and Mr.. Stewart 
were permittcd to give evidence tending to show that  they had becn to  the 
defendant's office, some two years ago, and were treated by him. Mrs. 
John  Cox was permitted to give evidence tending to show that  some 
years ago the defendant was in her home and treated her daughter. 

"At the time when this testimony of Mrs. Phillippi, Mrs. Stewart and 
Mrs. Cox was admitted, the Court instructed you that i t  was not compe- 
tent as original or substantire evidence, but was for your consideration 
only for a limited purpose; that  is, as it might tend to impeach the 
credibility of the defendant as a witness. 

"Upon further consideration, the Court is  of the opinion, and so rules, 
that the testimony of Nrs.  Phillippi, Mrs. Stewart and Mrs. Cox has no 
connection with or bearing upon the issues involved in this trial a t  all, 
but relates entirely to  collateral matters, and, being irrelevant, should be 
entirely disregarded and excluded from consideration by you for any 
purpose. 

"The Court, therefore, instructs you that  the entire testimony of Mrs. 
Phillippi, Mrs. Stewart and Mrs. Cox is stricken out and withdrawn 
from your consideration, and the Court instructs you to  eliminate the 
entire testimony of each of these witnesses from your minds and to dis- 
regard i t  as completely as if this testimony had not been given or spoken 
in your hearing." 

The jury returned a verdict of guilty of criminal abortion as charged 
in the bill of indictment 17A. 

Judgment was pronounced. 
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SSI 11s error. Defendant appeals to Supreme Court and a 'g 

Attorney-General  ~l Ic , l Iul lan a ? ~ d  d s s i s f n n t  Attorneys-Gcnerul 13rufon,  
Rhodes ,  and  J Ioody  for the  S ta te .  

B. F. Crouse,  R. J .  Rando lph ,  ,~ , td  Folger ,.t! Polger for dcfendnnt ,  
uppel lunt .  

WIX~ORSE,  J. F o r  determination of questions raised. on this appeal, 
only a few of the points presented requirc exprc3ss conde ra t ion .  These 
are : 
I. The exceptions relating to denial of motlolls to quash the bill of 

indictment on the ground that  there was no competent evidence before 
the grand jury, and that  tlie bills of indictmait vere  returned upon 
hearsay evidence : 

While i t  is the settled law of this State that when a bill of indictment 
has been returned by the grand jury as n true bill, upon testimony all 
of which is incompetent, or upon the testimony of witnesses all of whom 
are disqualified by statute or by some ~vell  settled principle of lam in 
force in this State, the bill of indictment will be quashed, on motion of 
defendant made in apt  time, it is held that  mlien some of the testimony 
is competent and some incompetent, or some of the witnesses heard by the 
grand jury are qualified and some disqualified, the court will not go into 
the barren inquiry of how f a r  testimony which r a s  incompetent, or wit- 
nesses who are disqualified contributed to the finding of the bill of indict- 
ment as a true bill. 9. v. .Moore, 204 N. C., 545, 168 S. E., 842; S. 1).  

Deal,  207 N.  C., 448, 177 S. E . ,  332; S. v .  Brco-d, 207 N .  C., 673, 178 
$. E., 242; S. v. Blan ton ,  227 X. C., 517, 42 S. E. (2d),  663. See also 
S'. v. L e v y ,  200 N .  C., 586, 158 S. E:., 94. 

Applying this principle to the case in hand, it is sufficient to direct 
attention to the fact that, a t  the time the motions to quash the bills of 
indictment were made, the record on this appeal fails to show what 
testimony was before the grand jury, or what the witnesses who were 
before the grand jury knew about the charge under investigation. Hence, 
the point raised is not made out, and the exceptions cannot be sustained 
on this record. 

11. The denial of motions for judgment as in case of nonsuit: 
Since there must be a new tr ial  for reasons hereinafter set forth, we 

refrain from a discussion of the evidence adduced on the trial. How- 
ever, me say that  upon a reading thereof the evidence presents a case for 
the jury. We so hold. Hence these exceptions are not sustained. 

111. The admission of evidence tending to  show the commission by 
defendant of other distinct independent offenses of similar nature to  
the one on trial, for the purpose of impeachment of defendant: 



Vhile  there may be lack of uniformity in decisions of the courts of 
tlie land as to the competency of such erideiice for certain otlier purposes, 
text ~ r r i t e r s  and courts ~ n i f o r n l l y  hold that the evidence is inadmissible 
for thc purpow for which it nns  admitted on the trial belolr. 

I n  S t n n i b u ~ y  on S o r t h  Carolinn Evidence, Sec. 01, it  is stated : "Evi- 
dence of other offense. is inadmissible if its only relevancy is to  s h o ~ r  
the clinractcr of the accused or his tliiposition to commit an offense of 
the nature of the one charged . . . The commission of n certain act is 
never Jirectlr  evidential of tlie comniissioii of a certain act a t  some other 
time. Tlicre i~ a l~ rays  some intermctlinte step in tlie reasoning. If there 
is no othcr connection bet~veen tlie t v o  acts, it is argued that  the doing 
of tlic fir-r act -110~s a disposition to indulge in that kind of conduct, 
and from tlli.: tlispo~ition tlie probability of tlic second act is inferred. 
n u t  to  reawn thus from one crime to anotlicr is a clear violation of the 
character rlilc: hcnce if the first act 1iaq no otlier relevancy than that, it  
m a -  not be p~wved." See also AT. 11. Rcrtin, 184 K. C., 730, 115 S. E., 176. 

,lnd in TTliarton's Criminal Evidence, Sec. 3-11, the author states: 
"Evitlcnce of otlirr crimes, when offered in chief, violates both tlie rule 
of policy n.llich forbids the State initially to attack the character of the 
accused and the rule of policy that  bad character may not be proved by 
particular acts." 

Moreover, oxlinarily, when a m-itness is cross-cxan~ined concerning 
collateral matters, for the purpose of impeachment, his answers are con- 
c . lu~iw,  and, as to those matters, he mag not be contradicted by otlier 
fir-idencc. S. P.  I l oberao)~ ,  215 K. C., 784, 3 S. E. (2d),  277. See also 
S. 7'. Jor t l nn .  207 S. C., 460, 177 S .  E., 333. 

A'Ipplying t l iev  principles, the evidence offered is clearly irrelevant, 
and inconipetcnt, and the admiscion of it is error. 

, h d ,  in keeping with tlicse principles, the State, through the brief of 
Attorney-General filed in this Court, concedes that if the impeaching 
questions asked the defendant, when cross-esamined as a witncss, relate 
to collateral matters, and not to matters substantire in character, tlie 
State is bound bv the answers of the witness. The State. however. makes 
t ~ r o  contentions: (1 )  That  tlic evidence of the three women tending to 

u 

show other offenses conlmitted by defendant may well be competent to 
s h o ~  quo aninzo, intent, design, guilty knowledge, or scienfer ,  or for 
purpose of identification, and ( 2 )  that  if there be error in admitting the 
evidence, the error is cured by the later instruction of the court in with- 
drawing it from the jury. 

As  to the first contention: I n  the light of the factual situation which 
the evidence for the State tends to show, we are of opinion that  the 
evidence offered does not come within the purview of the exception,- 
especially in vie~v of the purpose for ~ h i c h  it was admitted. 
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The State relies upon the exception to the g2neral rule as qtated by 
Stacy, C. J., in 8. v. ,$filkr, 189 ?r'. C., 695, 128 S. E., 1, and often 
repeated and applied in other decisions of this Court:  

"It is undoubtedly the general rule of lam, with some esccptions, that 
evidence of a distinct substantive offense is inadmissible to p row another 
and independent crime, the two being wholly disconnected and in no way 
related to each other. . . . But  to  this there is the exteption, as well 
established as the rule itself, that proof of the commiesion of other like 
offenses is competent to show the quo animo, intent, design, g u i l t  knoml- 
edge, or scienfer, when such crimes are so connected ~ r i t h  the offense 
charged as to throw light upon this question. 15:. 2'. Simonc, 178 N.  C., 
679, and cases there cited. Proof of other like offewes is alqo competent 
to show the identity of the person charged with the crimc. S. 1 % .  Wectver, 
104 N .  C., 758," to which the opinion adds : "The exceptions to the rule 
are so fully discussed by 'I;17rrlker, J.. in S. .c. Sfa?icill, 178 N. C., 683. an,l 
in a valuable note to the caqe of Peoplc I ? .  ,lIoli~~czrz, 168 K. Y..  864, 
reported in 62 L. R. ,4., 193-357, that we deem it unnecessary to repeat 
here what has there been so well said on the subject." 

The rule applies to charges of abortion, and, likewise, the exception is 

under some circumstances applicable. 
I t  is noted. honerel*, that  the eridence of the commission of other 

offenses is competent to show quo (7n i1~0 ,  intent, design, guilty knowl- 
edge, or scienter, '(when such crime. are so cornected with the offense 
charged as to throw light upon the question." To like effect is the dcci- 
sion in S. 7%. Sfanrill, slrprn, to which reference IS there ninde. and S. 1 .  

Dail, 1 9 1  N .  C., 231, 131 S.  E.. 573. 
I t  is also noted that  in S. v. Il'encor (104 N. C.,  75S), thc case cited a,; 

authority for the declaration that  "proof of other like offenqes is a1.o coni- 
petent to show the identity of the person c h a r p d  with the crime," the 
Court was dealing with quite different state of facts from that  in band. 
There the Court held that  "it is an established rule of eridence that  
'when, on a trial for larceny, identity is in question, testimony is admissi- 
ble to show that  other property which had been stolen a t  the same t i m ~  
~ r a s  also in the possession of the defendant m-hen he had in possesqion thtl 
property charged in the indictment.' " I n  other words. "in n prosecution 
for one crime, proof of another direct substantive crime is n e w r  admiwi- 
hie nnlcss there is somc legal connection bctn-ecn the two, upon which i t  
can be said that  one tends to establish the other or some essential fact in 
ic~ile. The Courts stress the importance of this requisite, dne to nature 
and prejudicial character of such evidence. The question of relevancy is 
obviously one t o  be decided in the light of the facts and circumstances in 
the particular case." 20 Am. Jur., 298, Evidence, Sec. 316. 
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nrhen these principles are applied to the charge of abortion, we find 
in this State, the case of 8. v. Brown,  202 S. C., 221, 162 S. E., 216, 
where this Court held that  upon the trial of a ~ h y s i c i a n  for procuring 
an  abortion testimony of a conversation between the physician and the 
woman as to an abortion about four months prior to the time in contro- 
Ycrsg, is irrelevant and incompetent and its atlmission in evidence is 
prejudicial to defendant and constitutes reversible en-or. 

Also. it  is stated in 1 Am. Jur., Abortion, 42, that "if the accused 
admits the performance of the operation but claims it mas a necessary 
one, or that  he so believed, and that  he performed i t  without crinlinal 
intent, evidence that  he had performed other criminal operations is 
adlniihible. But where there is no intimation by the accused that he 
perfo~-med the operation or that i t  n a s  necessary to save the life of the 
woman and the State proves the commission of the act and the lack of 
necessity of performing the operation the intent is shown and evidence 
of other abortions on the woman is not relevant or competent." 

T o  like effect are well reasoned decisions of the courts of other states. 
See Clark v. Couzmonwealth (Ky.) ,  63 N. W., '740; 8. 1). C r a , p n  (Utah) ,  
39 P. (2d),  1071 ; Brunet  v. The K i n g ,  1928 Canada Law Reports, 375. 

I n  the Clark case i t  is stated: "The question presented for our deci- 
sion is, is it  competent, i n  the investigation of a charge of murder, to 
allow evidence against the accused that  he had committed other distinct 
acts cntirely disconnected with the one under investigation, for the pur- 
pose of showing his probable guilt with reference to the act for which he 
was being tr ied? The argument of the Bttorney-General is, and doubt- 
less i t  was the view of the trial judge, that  the facts above stated were 
admissible for the purpose of proving intent or motive on the part of the 
accused. I t  has been held, and such seems to be the settled law, that  a 
physician may commit an abortion upon a woman, when, in his opinion, 
it is ncccbrary to do so to s a w  her life; or another may commit the abor- 
tion uritlcr the advice of a physician that  i t  is so necessary . . . I f  i t  
was shown or admitted by the defendant that  he had committed the abor- 
tion, but attempted to justify it upon the ground of necessity, it  is clear 
that  the evidence indicated above would have been competent to prove his 
motive and intent, and to rebut or negative the idea that  he was acting 
upon his professional judgment, and under a necessity of saving the life 
of the mother. I n  the case a t  bar the purpose and effect of the evidence 
was not so much to show intent or motive, as it was to establish primarily 
the guilt of the accused of having perpetrated the act of abortion. I n  
the opinion of the majority of the Court, the admission of this evidence 
was error, and that  it should have been rejected. We are further of the 
opinion, however, that  it  would have been competent, as above suggested, 
a s  affecting intent or motive, provided there had been proof or admission 
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that  defendant had committed the  acts resulting i n  the abortion, and 
undertook t o  justify t h a t  act  under  the  plea of nrcessity." 

.\nd i n  S. v. ('vngzril, s u p r a ,  a case i n  which decisions of Inany juris- 
dictions a r e  ful ly  discussed i n  the opinion and  concurring opinion, this 
headnote epitomize5 the holding of the Supreme Cour t  of U t a h :  "In 
abortion prosecution, where eridencc~ sllo~ved t h t  accused's a t tempt to  
procure miscarriage was not i n  effort to  - a w  thc life of p r o w u t r i x ,  and 
accused did no t  c laim accidcnt or mistake, adnlission of r ~ ~ i t i c n c e  tha t  
accused had  committed abortion on another woman prior to offonre fo r  
which he  was being tried, held prejudicial error." 

111 the  case of I l r l ruc f  T .  Tllr,  1 i / i 1 ~ ,  s u p i ~ r ,  the S I I ~ ) ~ C I I ~ E  (yourt of 
Canada,  a f te r  s ta t ing the question: "Was the rvitlcncc nC il previous 
cr imc committed by the accused admiq4hle?", 5rst refer, to the rule 
applied i n  the  case of 2 ' 1 ~ ~  li\-inc-/ 21 .  no~zc? ,  1906--2 I<B, 3'50. approved 
by  7 t o  2 decision, t h a t  ~ i h e r e  it  n-as not disputed t h a t  the accused uscd 
instruments, the  defense being t h a t  they were use I fo r  a lawful  purpose. 
the  evidence given tha t  the accused had  on previous occasion u.cd s imilar  
instruments  on a certain woman to procure a mis13arriage was admiqsible 
a s  proof of intent ,  And,  then,  referving t o  the case i n  hand,  the Court  
said : "In the prcwnt  caec tllcrc \\.a< no qllcstiol~ of proving the intent 
of the accused i n  performing a n  operation, thc w l c  question being as  to 
~vl icther  he was the  p a r t y  x l io  did perform it. A\ll  the  e ~ i d e n c e ,  there- 
fore, offered to  show the  accused hnd performed nn illegal operation on 
A\licc Conturc in 1026 n a s  inadmisqihle . . ." 

TVhile t h e w  opinions of othcr courts a r e  not controlling on this C'olwt, 
they lend support  to  our  view tha t ,  on the facts  of tlic case, as  ;.rvcalctl 
by  the  record on this  appeal,  the  cr idrnce of other offenses admitted o w r  
objection of defendant w n c  incompetent and i r r e l c ~ a n t ,  and c o n ~ t i t ~ ~ t c s  
error. 

S o w ,  as to  the  second contention of tlic S ta te ,  tha t  i n  a n y  cvcnt the 
e r ror  was cured by the  la te r  instruction of the court. I t  is apparent  tha t  
t h e  t r i a l  judge, whcn he reached the  conclusion t h a t  the eridcncc was 
inadmissible, did all  tha t  he  could do to remove the harmful  effect of it. 
B u t  i t  had  been with t h e  j u r y  o ~ x r  night,  and muct have found lodgment 
ill t l i ~ i r  minds. ,\nd e ~ i d c n c c  tcndinp to s h o ~ v  tha t  dcfcndnnt committed 
o ther  like offenses is  calculated to  prc>judice the dcfendant i n  thc minds 
of the  jurors, and was not subjcct t o  correction. S. I * .  L i f f l r ,  a n f r ,  417, 
45 8. E. ( 2 d ) ,  542. Conviction of a defendant iladcr siicli circumstanccq 
ouellt not to  stand. 

Evidcncc of thiq chnracter haq been the  s~ th jcc t  of s e w r e  conclemnation 
by othcr courts. F o r  instance, i n  t h e  case of C o m  ~ ~ l o n w r n l t h  1.. Shepnrc l .  
1 A\llen's Reports,  575,  Riqrlozo,  C. J., of Suprcme Judicial  Cour t  of 
Nassachilsetts, characterizes "evidence of another ac t  of embezzlement by 
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defendant7' as "a dangerous species of evidence, not only because it 
requires a defendant to meet and explain other acts than  those charged 
against him, and for which he is on trial, but also because i t  may lead 
the jury to violate the great principle, that  a party is not to be convicted 
of one crime by proof that  he is guilty of another." And in  8. 11. Smith 
(Wash.), 174 Pac., 9, the Supreme Court of Waqhington says : "There is 
no more insidious and dangerous testimony than that  which attempts to 
convict a defendant by producing evidence of crimes other than the one 
for which he is on trial." 

Let it be noted that  though defendant has been indicted under two 
spparate bills of indictment, No. 1 7 d  for abortion, and No. 17B for 
murder, which were coasolidated for trial, as hereinabove first stated, the 
jury returned a verdict of guilty only of the charge contained in No. 
17A, without saying anything in respect of the charge in No. l7B. This 
is equivalent to  a verdict of not guilty on the charge in  S o .  17R. See 
8. 1 ) .  Toylor, 84 N.  C., 773; S. 1 ' .  Bnnzpton,  210 S. C., 283, 186 S. E., 
251;  S. 2'. Coal Co., 210 N. C., 742, 188 S. E.. 412; 8. v. Delli, 212 N. C., 
631, 194 S. E., 94. Hence, the case will go back for re-trial only as to 
the charge of abortion contained in  the bill of indictment No. 1vL1. 

New trial. 

J O E  LEXO, K E L P O X  P I T C H I ,  ASD DAiS PITCH1 v. THE PRUDEXTIAL 
INSITRANGE COMPANY OF AMERICA; WACHOT'IA T(ANK AND 
TRVST COMPANY. T~CSTEE, AND S P E R O  MOCHE. 

(Filed 25 February. 194%) 

1. Mortgages 20- 

Imsees are entitled to pay the debt vcnrecl by a deed of trust to pre- 
rent threatened foreclo-ure in order to protect thrir leasehold estate in a 
part of the mortgaged premises, and to hare the deed of trust and notes 
secured thereby assigned or delivered to them uncanceled under the 
equitable doctrine of subrogation. 

2. Subrogation 5 1- 
A person who is not a mere vol~~nteer is entitled to the equity of subro- 

gation upon payment of a debt in justice : ~ n d  good conscience ought 
to be paid by another. 

3. Canrfllation of Instruments 9 8- 

A gmntce who takes the premises si~hject to n prior rccorded 1e:r-e is not 
entitled to attack the leaie on the ground that it was procured by fraud. 

4. Landlord and Tenant 2- 

A seal is not necessary to the validity of a lease. 
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APPEAL by plaintiffs from 1Villin~ns, J., at  the October-November 
Term, 1947, of WILSON. 

Civil action to restrain a threatened foreclosilre of a deed of trust, 
which would destroy tlie plaintiffs' rights under certain lease agreements, 
and to require The Prudential Insurance Company of America to accept 
from the plaintiffs, Nelson and Dan Pitchi, full payment of the secured 
debt and to assign to them without recourse on it, or to surrender to them 
the uncanceled documents evidencing and securing tlie debt. 

The facts pertinent to this appeal are as follows: 
1. On and prior to 1 April, 1938, ouc Birdie Buford was the owner 

of a certain lot of land situate at  the southeast corner of East  Nash and 
Douglas Streets in the town of Wilson, N. C., on which there was erected 
a brick building containing, among other rooms. a corner storeroom 
fronting on Nash Street and extendii~g back on Douglas Street. 

2. On 1 April, 1938, Birdie Buford became indebted to The Pruden- 
tial Insurance Company of America in tlie sum of $14,500.00, and 
executed her note therefor, payable in n~onthly  ini,tallments thereafter of 
$107.00, until 1 December, 1954. I n  order to secure the payment of said 
note, she executed and delivered a deed of trust to the defendant, Wach- 
ovia Bank & Trust Company, Trustee, which v a s  duly probated and 
recorded in the office of the Register of Deeds of Wilson County, N. C., 
13  April, 1938, which deed of trust conveyed to the Trustee the land and 
storeroom referred to herein. 

3. Birdie Buford duly executed a lease on the storeroom at  the south- 
east corner of Eas t  Nash and Douglas Streets, to Joe  Leno, on 10 Sep- 
tember, 1940, for a period of five years to commence from 1 October, 
1940, for an  annual rental of $600.00, payable $50.00 per month, with 
full power to sublease the premises at  the will of the lessee. The lease 
restricted the use of the premises to the operation of a cafe. I t  also 
contained a stipulation providing for a renewal thereof for an additional 
five'years at  the expiration of the term created therein, upon the same 
terms and conditions except the rental, which was to be increased to 
$60.00 per month. The lease was duly recorded on 10 September, 1940. 

4. Joe Leno sublet the premises referred to herein to Nelson and 
Dennis (Dan)  Pitchi, under a lease executed 8 February, 1945, and duly 
recorded in the office of the Register of' Deeds of Wilson County, N. C. 

5. All the defendants admitted in  open court "That on September 27, 
1945, Joe  Leno notified Birdie Buford and Spero lbfoche of his intention 
to renew the lease for an  additional term of five years beginning October 
lst ,  1945, and that  on October lst ,  1945, rent in  the amount of $60.00 for 
the month of October, 1945, was tendered to Spel-o Moche through his 
rental agent, R. A. Perry,  and that  the rent was refused and that  since 
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October lst ,  1945, the rent has been tendered each month and m aid into 
the office of the Clerk of the Superior Court for the use of Spero Moche." 

6. A deed obtained from Mrs. Birdie S. Buford for the property 
involved herein, by Spero Noche, ct al.,  21 September, 1940, was declared 
null and void in an  opinion filed 19 April, 1944, i n  the case of Buford 
7). X o c h e ,  224 N.  C., 235, 29 S. E. (2d),  729. 

7. On 5 July,  1945, the defendant Spero Moche entered into a contract 
for the purchase of this property subject to certain encumbrances and 
other rights including the balance due The Prudential Insurance Com- 
pany of America, secured by the deed of trust referred to abore and the 
lease from Birdie S. Buford to Joe Leno referred to herein. The deed 
for the property, executed by the grantors to Spero Moche on the same 
day the purchase agreement was executed, conveyed the premises subject 
to unpaid taxes for 1945, the balance due The Prudential Insurance 
Company of America, secured by deed of trust from Birdie S. Buford to 
Wachovia Bank & Trust  Company, Trustee, and any and all other rights 
and encumbrances of record. 
8. I t  iq admitted by all the defendants "That there mas a default in 

the payment of the debt of Birdie Buford to The Prudential Insurance 
Company and secured by the deed of trust to the Wachoria Bank & 
Trust Company, Trustee; that  there was a demand by The Prudential 
Insurance Company on the Wachovia Rank & Trust Company, Trustee. 
to foreclose the deed of trust and that  the property consequently was 
a d w ~ . t i x d  for sale under foreclosure and, but for the restraining order 
issued herein, w ~ u l d  hare  been sold nndcr said forcclosure." 

9. I t  is admitted by The Prudential Insurance Company of America 
that on 26 May, 1946, the plaintiffs herein, in an  effort to preserve their 
estate in the property described in the deed of trust referrcd to herpin, 
offered to pay to  The Prudential Insurance Company all amounts then 
remaining unpaid on the note of Birdie Buford, and to take an assign- 
ment without recourse oil said Company; but The Prudential Insurance 
Company refused to permit plaintiffs to  pay said balance and to assign to 
them the security without rec0ur.e. 

I t  is admitted by the defendants The Prudential Insurance Company 
of America and the Wachovia Bank 8- Trurt  Company, Trustee, that  the 
plaintiffs were informed by The Prudential Insurance Company that  the 
amount remaining unpaid on the note of Birdie Buford is $9,566.26, and 
that the plaintiff- have tendered to The Prudential Insurance Company 
that amount and with said tender requeqted the .aid defendant to deliver 
to them, properly assigned or uncanceled the note of Birdie Buford and 
the deed of trust securing the same. This tender mas rejected and the 
plaintiff? deposited a certified check, payable to The Prudential Insur- 
ance Company of America, for the above amount in the office of the 
Clerk of the Superior Court of Wilson County. 
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The plaintiffs, Dan Pitchi  and Selson Pitchi, in open court offered to 
pay into court for the usc of Tlie Prudential Insurance Company of 
America, in addition to the payments alrciady tcnclered and paid into the 
office of the Clerk of the Superior Court, any further amounts that map 
have become due by reason of taxes, in.;urancc premiums, interest or any 
other expenditures binding upon The Prudential Insurance Company in 
connection with said debt and tendered judgment for any such amount. 

11. The plaintiff, Nelson Pitchi, testified that he and his brother, 
Dan  Pitchi, purchased tlie Red ,\pplc Cafc from Joe Leno in  February, 
1945, for the sun1 of $7,000.00: that  they have cxpenJcd the sum of 
$4,500.00 on i t  since t l p t  time, antl h a ~ c  opcratrtl it  continuously as a 
cafe. H e  also testified that there ik 110 othcr location available for their 
cafe business. 

12. The defendant, Spel-o Moclle, filed an answer aiid c~osq-action, 
alleging that  the lease from Birdie Buford to  Joe 1,eno was procured by 
fraud, and further alleging that said lease is null and void, not having 
been executed under seal. 

I n  the trial below, and before the jnry was in~paneled, the plaintiffs 
made a motion for the dismissal of the a n w e r  b i  the defendant Moche, 
or  for judgment on his answer a. to him for that  the facts alleged in the 
answer did not constitute any defense to plaintiffs' action for the restrain- 
ing order and for subrogation. Motion denied. Exception. 

The plaintiffs thereafter moved for judgment on the pleadings and 
admissions. 3lotion denied. Esception. 

A\t  the close of plaintiffs' evidence, 11ie dcfendantq m o ~ e d  for judgment 
as of nonsuit. The nlotion was allon-ed and the defendant Moche was 
given permission to take a nonsuit on his cross-action. Judgment was 
entered accordingly, antl the plaintiffs appeal, asjigning error. 

Ltrcas nnd  Rnrid f o r  pluinii f fs .  
C'lras. Il. X c L e o n  for  T h e  P r u d e n f i n l  I n s u r a n ( e  C o .  of A m e r i c n  and 

TT7nc1zol~in Bcrnli & l ' w s f  Co.,  T r u s t e e .  
C o n n o r .  G a r d n e r  & C o n n o r  clnd J .  ,I.  J o n e s  for  defendant X o c h e .  

DEXNY, J. The primary question presented on this appeal is whether 
or  not the equitable remedy of subrogation is available to a lessee whose 
enjoyment of the use of the demised property is  allout to be destroyed by 
the foreclosure of a prior deed of trust, and who, to prevent such destrue- 
tion, tenders to  the holder of the secured debt the full amount of the debt 
and expense and denlands an assignment, without recourse, or a surren- 
der to  him of the uncanceled documents evidencing and securing the 
debt. 
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I t  is said i n  50 American Jurisprudence,  609 : "The r ight  of subroga- 
t ion is not necessarily confined to those v h o  a r e  legally bound t o  make 
the payment. but  cxtentls as ne l l  to  persons who p a y  the  debt i n  self- 
protection, since they might  suffer 10:s if the  obligation is not discharged. 
I n  thib c l a v  a rc  included s u h q u e i l t  encumbrancers paying off a pr ior  
encumbrance. T h e  extent or quant i ty  of the subrogee's interest ~ v h i c h  is 
in jeopardy is  not maferial.  I f  hc ha9 a n y  palpable i n t e r e ~ t  which will 
be ~ v o t w t e t l  by the cxtinguisl~rncnt of the debt, he m a y  p a y  thc debt and 
be entitled to  hold and enforce i t  ju- t  as the creditor could." See also 
60 Corpus Juri; ,  789. 

I n  Poiiicroj's E q u i t y  Juriyiru(1cnee (5 th  Ed.), Vol. 1, page 687, 
ei seq. ,  the gcncral rule as to  tlic r ioht  of subrogation is stated a ?  fo l lo~vs :  ? 
" In  g c n c ~ a l ,  11 llcn oily p c r m l  I l a ~ m g  a sub:eqwnt interest i n  the  prcm- 
ises, and n h o  is therefore entitled to  redenn  for  the p l i r p e  of protect- 
iljg iuch interest, and ul:o is not the 1,lincipal debtor pr imari ly  and 
absolutely liable fo r  the mortgpgc dc l~ t ,  pays off the mortgage, he thereby 
l~ecomcs a n  equitable as\ignce thcreof, and may- keep a l i w  and enforce 
the liex so f a r  as  m a y  be n e w f w r y  i n  eqliity fo r  hi. o n n  l~enefit  ; 11e is 
subrogated t o  the  rights of the mortgagee to the extent ncccqsary f o r  his 
own equitable protcction. Tli? class of ~ ~ R O I I S  coming n-ithiil this  de- 
scription includc the  grantee f rom the mortgagor o~ a n y  qlihicquellt 
grantee who has taken t h e  land simply subject to  the mortgaqc. 111,~ heir  
o r  d c v i v e  of the mor tgagor ;  the widow of the mortgagor or of a n y  snbse- 
q l ~ w t  o v n e r ;  a subseql~cnt encumbrmccr  IIJ- ~nor tgagc ,  jutlpmcnt. or 
o t h e m i s e ;  a subsequent lessee, and the like." 

"'I'lic doctrine of subrogation is broad enough to include every instance 
i n  ~ v h i c h  one person, who, not being a mere volnntecr, pays a deht x-hicli 
i n  justice, equi ty and good conscience ought to  be paid IF anotljer." 
Joncq on Nortgages (8 th  Ed . ) ,  T'ol. 2, 1). 570. 

.\ l c sve  f o r  a term of Seal.? is entitled to  wbrogat ion nhcn .  in  order 
to preserve his lease, it  bccolnes neceqsary f o r  llinl to p a y  off a lien 
superior  thereto. '4 rrr i l l  7'. l ' n y l o r ,  8 S. Y., 44; f 1nmi l t on  I $ .  11ol)bc c f  
Rob incon ,  1 0  ?\'. J .  Eq., 2 2 7 ;  Bacon  1. .  l ? o l d n i n ,  43 Xctcalf'e i i r l , . .  591 
(Mas&.)  ; J l ~ r n d e e  S n r o l  Xtorcs C o .  I ! .  X r D o ~ r ~ l l ,  6 5  Fla. ,  15, 61  Sou., 
1 0 8 ;  IT'underlr r .  El l i s ,  212 Pa . ,  618, 62 .I., 1 0 6 ;  Ilropl;i,ls X f q .  C'o, c. 
K e f t e r e r ,  237 Pa., 285, $ 5  -1, 491;  Dol ln r  S n r i n q s  B n n l i  v. D u f f ,  269 Pa . .  
29, I 1 2  -I., 23;  S c h e n ~ c t a d y  Sni. i i?gs l3ni17i 2. .  - lshfon,  201 K. Y. S.. 288, 
206 .\pp. Div., 325. 

I n  the ease of i11~c)rill 2) .  To?ylor, szrprn, the  facts r e r e  on all  fours  ~ i t h  
the  case before us, the  lease covered only a p a r t  of the  mortgaged prem- 
ises, and  t h e  Cour t  s a i d :  "A court of equity would not be obliged to 
enforce a redemption t h a t  was merely frivolous, and f o r  vexation. I n  a 
case like t h e  present, the mortgagor is bound i n  equity and good con- 
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science to permit his lessee to do that, which according to his contract, 
he ,ought himself to have done. As 11e has not paid his debt, 15 hicli n-as 
his duty, for the protection of his tenants, he has no right to object that  
they should pay it, and upon such payment be sul~rogated to the original 
rights of the mortgage creditor." 

I n  IIanriltox 7%. Dohbs 6. R o b i n s o n ,  s u p r a ,  the Court held: "The ten- 
ant, or other perioll, like a second mortgagee or jildgnlent debtor, having 
a right to redeem, has not, perhaps, strictly the right to demand a IT ritten 
assignrncnt of tlie bond and mortgage; but he ~ta11d.s by rcilemptio~i in 
place of the mortgagee, ancl will be subrogatctl to his rights against the 
mortgagor and the reversioner. I Ic  has tlie right to llarc the bond and 
mortgage delivered to him uncanceled, nhich, ill mcli c a v ,  is, in equity, 
arid may he, a t  law, a coniplrte assip~lment of thrm." See S h r r ~ i l l  v. 
H o o d ,  208 S. C., 472, 181 S. E., 330; llr?lson 2.. I l 'rusf Po., 200 N. C., 
788, 158 S. E., 479; and Li l e s  7%. R o g w s ,  113 N .  C'., 197, 18 S. E., 104. 

I t  is said in  I t7under le  1 > .  Ellia, supm: "There is no solid reaqon why 
the principle of subrogation, that  nhere a party asserting a legal right 
can bc fully secured in it and a t  tlie same time the interests of another 
in the subject-matter can be protected from impending injury. should 
not be applied in regard to tlie assignment of a mortgage and in favor 
of a lessee, as nell  as to any other case to nhich the p.inciple is appli- 
cable." 

Applying the equitable principles laid down in the above cited author- 
ities to  the undisputed facts disclosed by the record herein, the plaintiffs' 
exception to the granting of defendants' motion for judgment as of 
nonsuit must be sustained. 

The plaintiffs also except and assign as error the refusal of his Honor 
to  dismiss the answer filed by the defendant, Xoche, or to give judgment 
on the pleadings against him for the relief solight by the plaintiffs. 

The defendant, Uoche, undertakes to set up a cross-action against 
the plaintiffs. and to have the court, in the exercise of its equitable 
powers, set aside the lease held by Joe Lena from Birdie Buford;  and 
to  require plaintiffs to give bond in the sum of $r!0,000.00, to indemnify 
the defendant, Moche, "in respect to the payment of reasonable rental 
value of the said premises for rents which havc already accrued, and 
which may accrne pending the trial and final adjudication of" this action. 

As a matter of fact. the lease from Birdie Buford to Joe Leno, under 
which the plaintiffs now hold possession of the premises occupied by the 
Red A 4 p ~ ~ l e  Cafe, was executed and filed of record 10 September, 1940, 
eleven days prior to  the execution of the deed from Birdie Buford to 
Spero Moche, e t  al., which deed was declared invalid by this Court in an  
opinion filed 19 April, 1944, and reported in 22-1 N. C., 235, 29 S. E. 
(2d) ,  729. Furthermore, the deed under which the defendant, Moche, 
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now claims his  equity of redemption i n  the mortgaged premises, was not 
executed unt i l  5 J u l y ,  1915, and  conveyed the  property subject t o  all 
rights and encumbrances of record. Moreover, the val idi ty  of the  lease 
held by J o e  Leno was unsuccessfully attacked i n  a summary  proceeding 
i n  ejectment by the defendant, Moche, i n  the  case of Hoche  c. L ~ n o ,  in  
~ d i i c h  the  validity of the lease was upheld i n  tlie opinion filed i n  this 
Court  86 Fchruary ,  194;. and rcported i n  227  Y. C., 150, 41 S. E. (2d) ,  
360. 

T h e  dcfcndiint Moehe's crocs-action is without meri t  i n  law- or equity. 
and should have been stricken f rom the  pleadings. 

T h e  plaintiffs acsign as  error  the refusal of the t r i a l  judge to g ran t  
their  motion for  judgment for  the relief prayed for, on the pleadings 
and  admissions. 

W e  think on the pleadings, the undisputed facts, and admissions dis- 
closed by tlie record, the plaintiff? a re  entitled to  the  relief which they 
seek i n  this action. Therefore, the judgnient of the court below is re- 
vcrscd and this e a u w  is remanded to  the end tha t  judgment m a y  bc 
entered i n  accord with this  opinion. 

Rerersed. 

R A L P H  D. TUTTLE v. J U S I O R  I IUILDIKG CORPORATIOK.  

(Filed 25 February, 1948.) 

1. Corporations 5 Ga (1)-  

A corporation is bound by the acts of i ts  stockholders and directors only 
when they act as a body in regular session or under authority conferred 
a t  n duly constit~~tetl  meeting, and they cannot hind the corporation by 
their scparate individual acts or declarations, even though they constitute 
a majority. 

2. Corporations 5 21- 
Since stockholclers and directors cannot bind the corporation by their 

ind iv id~~al  acts and declarations, evidence of declarations made by stock- 
holders and directors is incompetent and ineffectual to show a ratification 
of an nllegctl unauthorized act performed in the name of the corporation 
by its officers. 

3. Corporations 8 % 

Corporate directors a re  trustees of its property, and usmlly a corpora- 
tion map sell, transfer and convey its corporate real estate only when 
authorized to do so by its hoard of directors. G. S., 55-48; G. S., 55-26 (10) .  
I n  the present case the statutory provisions were supplemented by stipula- 
tion in defendant's bylaws. 
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4. Corporations as 6a (a), 2% 
I n  the :ll)sence of char ter  o r  by1:tw p r o ~ i ~ i o n  to the  contrary,  thcX presi- 

d w t  of :I corpor:ltion i i  t h e  gcncrnl mnungt" of it, corporate nffnirs, and 
liiv contracts in:~ile in the  n:lme of the  corporation in the  general course 
of l)nsincic and  within t h e  npya re i~ t  scope of hi, author i ty  a r c  ordinarily 
c~nforcc~al~lc,  l ~ n t  orilinniilp he ha.: no powcr to .ell o r  ~ O l i t r ~ c t  to  sell t he  
rcnl o r  1v~rwi1:rl prolwrtr  of tlic corporation nit l lont authority from i t s  
kw:rrd of directors. 

Where  :l c o q w r a t i o ~ ~  is :~r i t l~or iecd to, n ~ l d  dtws in fact ,  engage in the  
bu41less of buyill,- and  scllling real  ee t i~ t e  a s  $1 pa r t  of the  corporate stock 
in tratlc. the : lu lh t~r i ty  of i ts  ofiicers to bind tlie cosl~or:ttion in respect 
thereto may be irnplicd f r o n ~  tllc n:ltllre of i ts  11nsi11c.s~. t he  duties iieces- 
w r y  to  be pcrformcd hy i t s  oliicc~rs. the  rcl:~tic'n of t h e  property to t he  
corlmr:ltc) bnsiuc+v ant1 to  i t s  otl1t.r prolwrty. nntL the  principle t h a t  corpo- 
rntc) officers. in tllc n1)scncc of esprc+s linlitntio~ls. liavc implied po\ver to  
do  a l l  ac ts  on behalf of the  corl~or:rtion n-liicll a i r  iicccssary o r  proper ill 
tlic perforlnnnce of t h r i r  duties. 

Where  11 corporatioil nntl~orixc'il I)y it5 char ter  to  ellgage in the bnsincw 
of I,nying nnd wllnlg rcal  e\ tatc,  tlcliirs t h a t  i t<  officers h i ~ d  authority to  
hell tlie renl estate in qnc\tion, cvitlcncc tending to  show that  the  c o ~ p o r a -  
ti011 1i:ltl ncvcr excrciscd i t s  corporate a n t l i o ~ i t y  to  den1 in real  estate, 
t h a t  t h e  locrrs n n s  t he  only redl prolwrty it evc,r o\vncd, and tha t  it w,ls 
vrganisctl prnnarily for  tlie purpow of acquiring mid l io ldu~g the  l o o z r s ,  is  
competeut to repel any  infrrc>r~'r of iml~licd : ~ n t l ~ o r i t y  oil t he  par t  of i t s  
oflicerb t o  make tlie coiir c j  nnce. 

A tlcetl in Ilropcr forrn. csecutc~tl in tlie Ilanlc? of a corjwratiori hy i t s  
prcsitlrnt. o r  ill his :~l)scwcr by i t s  rice-president. at tested by its secretnry, 
to  n-lrich the  corpornte seal is  nffiscxd, i s  prirna f ? c k  valid. 

Er idencr  011 t l ~ e  l ~ r t  of plaintiff t?ntli~lg- to show tha t  deed in groper 
forrn c ~ ~ e c r ~ t c d  f o r  tlefcntlant curpoiation I)$ itc offirer<, had the  corporate 
hen1 :iffi\ctl and  m a s  dtp.hitrc1 in cscrow, ~ n a k c s  out  a prima factc c:w? 
t h a t  tlic corporate officers 11nd antl lori t j  to execute t h e  deed, enti t l ing 
plaintiff to  t he  s i~l~ni iss ion  of approprinte i ~ c u c s  t o  t he  jury, hut  does not 
sh i f t  t he  hnrilen of proof. n h i c l ~  r e i t s  upon p h i   tiff throngliont to  estab- 
lid1 the  validity of t he  contmct.  

9. Corporations # 9- 

The  fac t  t ha t  proceedings a t  n stocltholders' ~nee t ing  a r e  not  recorded 
is  not fa ta l ,  and the  proc.eedings mnr be proveil by par01 testimony. 

10. Corpol~ttions § 2Gduthor i ty  of corporate offirers to execute deed held 
question for j u r ~  on conflicting evidence. 

Plaintiff's evidence ttwded to  show tlefendant cc'rporatior~ was  authorized 
by itq char ter  to dcal in real  estate,  t h a t  snbwquc'nt to  a meeting of stock- 
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- 

Iiolders held after proper notice. oflicers of the corporation cxecuted decd 
in propcr form with corporate seal :llfisctI, conveying real esttlte of the 
corporation to l~l:~intiSC. i111d tlepositctl sninr ill earrow. The deed w:is 
withdrnwn from escrow without pl:lintiff'.: 1;nowlcclgc or coiismt b(,fore 
he could tender balance of the purchase pric'. Defendant denied author- 
ity of its officers to rsccute the deed and offered eridence that a t  the 
stoclih~ldcrs' ineetiiig thc matter was inforin;llly discussed and i t  was 
 greed to i~istruct tlie offiwrs to execute the deed, b11t that no formal rote 
XIS ti~lien nncl ~ i o  rrcortl of the meetii~g enteretl in tlie corporate minutes, 
t11:1t the 7oc1ts was the only realty o\rned 1)s the corl~oration : ~ n d  that the 
corporation W:IS orgal~ized ~ r i i n : ~ r i l y  for the pnrpose of acquirii~g and 
lioldi~i:. the locus. IT( Id: The authority of the corporate officers to esec~ite 
the c l c ~ ~ l  n-:is an issue of fact for the determiimtion of tlle jury upon tlle 
cwnflicting eridencc. 

ilppt'al and Error 39f- 
\Vlic.rc. the charge of the rourt. coiisitleretl contextually, is in aciwrd 

\\.it11 thv :ipplicxl~le ~ ~ r i ~ i c i ~ l s s  of law, escegtionr to esccrpts therefrom 
cannut be snstained. 

A \ ~ ~ , * ~ ~  by plaintiff f rom 7?ol~bltt, J., a t  October Term,  1947, of 
STOKES. SO error. 

Civil ac t io~ i  to  eoiiil~el specific performance of a contract of purchase 
and bale. 

This  c.:tmc \ \ a s  here on f o r m c ~  a l ~ p e a l .  l 1 1 r f / 1 t ~  11. Building Corp. ,  227 
S. C.. 146. T h e  substance of t l ~ e  rritlerice offcrcil by IJairitiff is  there 
htatcd. Tn tha t  hearing the dcfel ic la~~t  offered n o  testimony. 

At  tlw Ilearing 11elon the tlcfcntlant offered testililony tending to show 
t h a t  nllile the directors and ,itocliholtlcrs met  i i~fornial lv  and  d i s e u ~ ~ c d  
plaintiff 's offer t o  purchase the locl ls  in quo, there n a s  no formal  meeting 
or  formal  action either by tllc itoclil~olders or directors, accepting the 
offer of plaintiff or au t l~or iz ing  the bale or tlie execution of a deed. 

T l ~ n c ~  15 as evidence tha t  iiotiec of a iileeti~ig waq isiued, t h a t  a mre t ing  
was licltl ant1 adjour~ict l  lilitil the ]lest day, and a t  the adjourned meeting 
i t  \ \as informally agreed to instruct the  dc~fciida~lt 's attornep, who a h  
way a director, to  prel)a13c a deed. but no forinal r o t e  was had  and 110 

record of the  nreeting wa, entered i n  the  corporate n~imi tes .  
*\ (Ired preparctl 11y tlie attoriicy was esecutril i n  the name of the 

corporation by its rice-president, i n  the ahcence of thc ~~rea i t l en t  u ho 7tas 
then  i n  the  Army.  It was a t t e ~ t e d  by tlle ~ e c r c t a r y  of the c o r p o r a t i o ~ ~ ,  
the corpo~,ate  seal n a s  affixc(l thereto, aiid i ts  csrcution was duly acknon-1- 
edged. T h i s  deed was delivered to the bank i n  c-crow and later  \t ith- 
d r a n n  ~ i t h o u t  the consent of and  before he tendered the balanre 
of the  purchase price. 

T h e  locrrs 1n q u o  is the oilly real estatc defendant has  ever omlied. 
Therefore, i t  has  riot heretofore purchased or qol(l ally other real estate 
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under the power contained in its charter and ~ L I P  never engaged in thc. 
real estate business. 

Tlie jury answered the first isque submitted, to wit, "1. Did tlie defcnd- 
ant  corporation enter into a valid contract with the plaintiff to sell and 
convey the Junior Building Corporation property for the sum of Ten 
Tliousand Dollars, as alleged in the complaint ?", "No." 

The court below thereupon entered its jutlglnent in favor of the dcfwitl- 
ant  and plaintiff excepted and appealed. 

P. Tt ' .  G l i d e u e l l ,  Sr., a n d  3. C. Y a v i s  f o r  p la ;u f i f f  ccppcllnnl. 
R. J .  S c o t t  a n d  F r e d  Fo lgcr  ;for clcfcndant appcllce.  

BARSHILL, J. This appeal presents t h e e  qucitiolis for decision: (1)  
TTas evidence of statements made by stockholder., and directors, aq indi- 
viduals, after the wi t l idrand of the deed f r m l  tlie bank, competent 
against defendant; ( 2 )  Was evidence tendirig to show that  defendant Iiad 
never owned any other property or made any othm sales of real property 
incompetent and inadmissible on the question of the implied authority of 
its officers; and ( 3 )  After proof of the regular csecution of a deed by its 
officers does the burden of proof shift to  defendant to prove want of 
authority. We must answer in the negative. 
AZ corporation is bound by tlie acts of its stovkholders slid directors 

only when they act as a body in regular session or under authority con- 
ferred a t  a duly constituted meetiltg. "As a rule authorized meetings arc 
prerequisite to corporate action bascd upon dellherate confercnce, and 
intelligent discussion of proposed measures." 0 S e a l  zi. Tl'ake County,  
196 N. C., 184, 145 S. E., 28;  D u k e  zi. MarliAnn~,  105 N .  C., 131: 
h T i m o c k s  v. S h i n g l e  Co., 110 N .  C., 20;  Pinchbtrck  c. ,Tfinirlg Co., 137 
N. C., 172;  Hill 1). R. R., 143 N. C.. 539; E v e r e t t  1). S f a t o n ,  192 S. C., 
216, 134 S .  E., 402; D a v ~ n p o r t  v. D r a i n n g c  D i s f r i c f ,  2%) 0. C., 237. 
17  S. E. (2d), 1. 

"The separate action, individually, without consultation, although a 
ma,jority in number should agree upon a certain act, would not be thp 
act of the constituted body of nien clothed m ~ t h  corporate powers." 
Angel & Bmes on Corporations, sec. 504. "1ndec.d the authorities upon 
thi.: subject are numerous, uncontradicted, and supported by reason." 
D u k e  I>. M a r k h a m ,  slrpra; P r i n f i n q  C o .  v. I f c ~ b e r f ,  137 N .  C., 317; 
P i n c h b a c k  1'. M i n i n g  Co.,  sirpm; fTill I > .  R. IZ., s ~ l p r a .  

I f  stockholders and directors cannot bind the corporation 1). tlwir indi- 
vidual acts and declarations, n f o r f i o r i  an unauthorized act performed in 
the name of the corporation by its officers cannot thereafter be ratified 
by such acts or declarations. Rence the court below properly excluded 
the evidence of declarations made by stockholders and directors after the 
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sale had been repudiated and the deed wi thd~awn  from escrow. Bum- 
bough v. Improvement  Co., 112 N. C., 751; Gazzam v. Insurance Co., 
155 N .  C., 330, 71 S. E., 434; B a d  v. T o s e y ,  210 K. C., 470, 157 S. E., 
553; R. R. v. S7nitherman, 178 37. C., 595, 101 S. E., 208. 

Directors are trustees of corporate property, G. S. 55-48; Pender v. 
h'peight, 159 N .  C., G12, 75 S. E., 551; l 'eague v. Furni'ture Co., 201 
PI'. C., 803, 161 S. E., 530; Braswell v. JIorrozc, 195 S. C., 127, 141 
S. E., 489; Roscower v. Bizzell,  199 S.  C., 656, 155 S. E., 558, and 
usually, a corporation may sell, transfer, and convey its corporate real 
estate only when authorized to do so by its board of directors. G. S. 
55-26 (10). 

These statutory provisions (G. S. 55-48; G. S. 55-26 ( l o ) ) ,  are sup- 
plemented by a stipulation in defendant's bylaws as follows : 

"Full esecntive p o w r  shall be rested ill the board of directors in the 
transaction of any and all business of the corporation of any and every 
nature during the tern1 of their office." 

The record fails to disclose that any of these powers were ever delc- 
gated to the defendant's officers. 

In the absence of a charter or bylaw p ro~ i s ion  to the contrary, the 
president of the corporation is the general manager of its corporate 
affairs. Phillips v. Land Co., 174 K. C., 542, 94 S. E., 1 2 ;  T r u s t  CO. V .  

Transi t  Lines, 198 K. C., 675, 153 S. E., 158; Il'hife 1 . .  Johnson and  
Sons.  Inr..  205 S.  C., 773, 172 S. E., 370; Lumber Co. 1 ) .  Elins,  199 
?;. C., 103, 154 S. E., 54;  TVarrpn I . .  Bottling Co., 204 S. C., 288, 168 
S. E.. 226. H i s  contracts made in the name of the company in its gen- 
eral course of business and within the apparent scope of his authority 
are ordinarily enforceable. 2 Fletcher, Cye. Corporations, 467, sec. 592; 
I f u n f l e y  z.. Nath ins ,  90 S. C., 101; W y n n  v. Grunt ,  166 N.  C., 39, 81  
S. E., 949; Powell 1..  L i m b e r  Co., 168 N .  C.. 632, 84 S. E., 1032; Brim-  
mer 1 % .  Rrimmer ,  174 N.  C., 435, 93 S. E., 984. But, usually, he has no 
power to bind the corporation by contract in material matters without 
expressaauthority from the directors or stockholders. Lumber  Co. zs. 
Elicrs, supra; 2 Fletcher Cyc. Corporations, 440, sec. 557. 

"The president of a corporation has no implied or inherent authority, 
merely by virtue of his office or as incident thereto, to sell and conrey 
or to contract to sell the real or personal property of the corporation, 
without authority so to do from the board of directors, even though he is 
both president and general manager, and orer a period of years is left 
with the entire management and control of the affairs of the corpora- 
tion. Nor can he, merely by virtue of his office, enter into a valid con- 
tract to exchange the same, or make a valid conreyance of corporate 
property, although authority is sometimes presumed." 2 Fletcher, Cyc. 
Corporations, 508, sec. 605 ; Duke  v. Markham,  supra; Buchwald T r a m -  



512 I S  T I E  SLPREIIE COURT. 129s 

fcr Co. 7'. I ~ I I ) . s / ,  11) -\1ii1. pas.:  610, and note;  12 A\. J . .  qq. ) ,  IEC. 904;  
G .  S. 55-26 (10) .  

Tlicl rnlc  liiliiting tlie autllorily of ofice:'.- i n  respect to tlir ;:iic of real 
property is not, IIOIWVCT. i n f l e s i l ~ l ~ .  IT<1i(~1c a eor::,oration i i  autlinrizcd 
to alld docs ill fact  e l ~ g : ~ g c  i n  the h i s incs .  of bliying awl  wiling real 
estate and  i ts  officers a r e  i n  the habi t  of c o l i w - i n g  t!lc 1,rol)crty 1)ur- 
chased as  a p a r t  of the  corporate ~ t o c l i  i n  t rade x i t h  tllc s i l c l~ t  a l)p~w\-al  
o r  acquiescence of the b o a ~ d  of dil~c~c~tors, aut1lc::ity so to do will be 
implied. 13ri?t2?it~r e'. B r i m m e ? ,  slrprcr; TT'erisotl z .  ,liir~~lifcrc~ili~.it~~l Co., 
1-47 S. C., 460. I n  dc t r rmin ing  ~ ~ l i r t l ~ c l .  the rule inuht h' ; t p ~ ) l i ~ d ,  the  
1111siilr:s i n  v l i i c l ~  tllc ~ o r p o ~ ~ a t i i m  i 4  e~lgagcd,  t!~c :lntics i i t w w a r y  ro br 
performed by  its officers, tllc relation of the prolwrty dealt v i t h  t o  the 
business and  t o  its other property, the sul'l~oiilltliiig circu~iistalicc:: and 
the  principle tha t  corporate officers !law "tlic implied p m ~ r ,  i l l  t h r  
absence of express linlitations, to  do all :ietq 011 1)cIlnlf of the corporation 
t h a t  m a y  be necessary or  propcr  in  ~ ~ c r f o ~ m i i i g "  t h c i ~ *  iintir-: must 13c 
considered. Cla rk  on Corporations, 494 ; B r i m  tncr 1, .  Br;~il tilf7r., s11p:'ir ; 
1,uml)cr  Co. 2.. Elircs, slrllrn. 

l I e r c  the  tlrfcndant n a q  antllori7ctl by iti c h a r t c ~  to  mlg,lgc i n  the  
business of buying and selling real  estate. I11 the ligllt of t l ~ a l  f ~ c t ,  
c.ridence tending to show tha t  it  h a i  1 l c . n ~  escrciscd i t<  c o r l ) o r a t ~  it11tllol.- 
i t y  so to  d o ;  t h a t  the  locus is t l ~ c  ouly rcnl p r o l ~ e r t y  it  C V C ~  ovn(v1 : alitl 
i h a t  i t  was organized pr imar i ly  f o r  the purpo.c of : ~ c q u i ~ i ~ ~ g  :ind Ilnltling 
this  par t icular  t ract  was pert inent  and  conil)ctent to repel aur- i i l f f~ l~e l i~c  
of implied authori ty  i n  itq officer.., arising out of it. c o 1 1 1 ~  of l)u;in~s., 
to make  the  conrcvancp. Hence exceptionq tllereto rannot  Iw  -uqtaincc't. 

.I deed in propcr Eorni, executed i n  the name of n rorpotxtion by its 
p r c ~ i c l c ~ ~ t ,  or i n  his absencc by  it' v i c e - p c ~ i d c i ~ t ,  attcstcil 11v i t -  -ccwtary,  
t o  v h i c h  its corporate seal has  been affiscd, i; prime7 f i 7 c i ~  xnlid, 
Iwwcme of the seal r a i w  a p rcwmpt ion  of antliority 1itiri:ir the force 
of p r i w n  fnc i c  eridcnce tha t  itq escciltion was the : ~ s t  of the  c ~ ~ ~ ~ ~ o r a t i o n  
and tha t  the seal v a s  affixed tlicreto l y  lcgnlly excrcivd authol*iry of the 
colnpa-y. Di ikc  1.. Xllnr7171nv1, s u p y o :  ( ' l nrk  ?- .  ITotlqr,  116 S .  ('.. 761;  
Edlivi-ds 1.. Supp711 Co., 150 N .  C., 17:;. 63 S. I?.. '740; IIotrA 1 % .  Oil Po.. 
357 N. C., 302, 73 S. E., 93 ;  L ? i t ~ 7 1 c r  Po. T .  Lirtnber C'o.. l q 5  S. C., 
237. 117 S. E . ,  1 0 ;  T m r s f  Co. 11. Tmi~s i f  l , i ~ l c s ,  s u p m :  .llnt.ri*. 1 % .  l?n,q- 

n i q A f ,  179 N .  C., 298, 102 S. E . ,  ,789. 
Hence proof of the due execution of' tlic dcctl fo r  the 1 1 ,  \\it11 tlic 

corporate seal affixed thereto and it? d e l i r e v  i n  escrow n~'adc out a 
p r i m n  fclcie case fo r  plaintiff n,hicli r ~ ~ q u i r c t l  the wbmisqion of appro-  
pr iate  issue. to  the  jury.  i l ' u f f l c  ?.. I?uilrlinq Co,.p., 227 S. C., 1 4 6 ;  
1hX .c  1 . .  JZnrXhnm,  s i rpm : N o r r i s  t ? .  1'. 8 I?. C c r p . ,  1 9 s  N. C.,  $05, 
153 S. E., 327. B n t  this did not shif t  the  hurden of proof. T h e  de- 



feii11:ilit I\ a -  111(~1el>- 1'11t t u  the c~lcclicw n l ic t l~er  it. Jli;id(l go fo rn  nit1 11 it11 
prouf ill r~'11iltl:il or ri-k R 1 crdict 011 t111: 1))  iu io  f ( ( (  z( c ~ v  e . ~ : r l ~ l i ~ h ~ i I  
117 plaint i f f .  7 '11~ l)l~rtlcil  of i . iLll~li-l~i~l,rr t l ~ c  1,tliclity of the contract 
rc-tc (1 on t 1 1 ~  plaintiiF t l i ro i~g l~out  t110 trial.  1 ) ( 1 r ,  r1,10ri 1 % .  D1~1i11 117(>  llj~ 
t , / (  1, &((/,!(/; /1(11?/b 1 .  ( ' c ~ I I , / / / I (  /((,/! ( (I., 20;; l-. ( .. I('(), s. I<:., 621  . 
1\7h11~ I .  /11111<, 1 q 2  x. c., 27.3, 1 0 9  s. I<'.. 31; T\700/l,< i .  F l l ~ l , ~ ~ l , l ,  21:; 
X. ('.. : I N ,  19.3 S. E., b l 2 .  

'I'll11 autlrol.ity of 111(, officer to cwc.i~tc. tht> dwtl a a - .  challc~ipctl by t l ~ r  
( lmia l  of tllc tlcfeiltlalli. Thc  1.1 it1cv1c.c. t l l o ~ ~ w n  \\ah conflicting. Hence it  
\\ :I q u c ~ ~ t ~ o l i  fo r  tlir jury. I ' I ' L ~ / / ~ ~ I \  1 . T ' I I ~ I I [  ( ' ( I . ,  174 x. C., 542, 94 
S. E., 1 2 ;  J!t ( ' o / /  I ? .  1xsiifrcIc, 159 S. ('.. 775. 1" S, E., :X9; 1T'urwn 
7'. nl)ffll?i~ ( lo . ,  S21117(1.  

Tlicrr is evidence tllat t l ~ f e ~ ~ d a l i t  . ; torkl~ol i l r r~ llcltl a mccting to tliscil- 
thi-  par t icular  ia lc  ant1 thcrc arcx c~irci:l11.tnlic.rs tentling to  ~ 1 1 0 ~  tha t  thc 
sale \\.a- nppro\ecl a t  t h a t  nlretilig. Tntlwtl, i t  vcrnq to be ar lmit t~t l  that  
it  n a- agrwtl that  Scott ~ l ion ld  1)~cprny~ t11c decd. T h e  f a i l u ~ c  to rrcord 
these proceedings is not  fatal.  B c ~ l i o v  1 . .  ('oti?, I 1  5 S. C.,  22-5. P r o -  
ceedings of a corporate meeting of .tockholtleri or clirectorq arc  fact? and 
t l ~ e y  illay be 1,roved 117 par01 tc,, t in~ol~y n l i t ~ ~ i  thPy arc, not recorded. 
linrlcii I > .  I lnsnc l~ .  l q . 1  S. C.,  450. 115 S. E., 166 :  Fvrrri i  1 % .  ,Cfir ion 

V I I I I W .  ls1)1/~1/ I>. X / I I ~ I I ( > I / ,  173 lT, P., 454, 92 S.  E., 267. 
l h i  thc court i n  its r11a1y(~ gnrc  thc plaintiff the full  hcncfit of his con-  

fmltiou as  to  the force a d  effect of nhnt happrnc.tl a t  this mccting. The  
ju ry  simply d i w m l ~ t e d  the trqtin~oriy and f a i l ~ d  t o  fin11 t h e ~ c f r o l * ~  that 
thi. -ale n a s  authorizctl. 

'I'hc charge, of the court,  c o n ~ i t l e r ( d  context~ially. waq ill arcortl with 
the l r ~ ~ c i p l i ~ i  of Ian- hcrctofore stated. Plaintiff'. excc.ption~ t o  exccrpt. 



I K  THE SUPREME COURT. 

J.  M. NI('HU1,S. AD~IINISTR.\TOR OF TFIF ESTATE OF .\TITIES XICI-IOIIS, 1 ) ~ -  
CEASEI). v. J .  )I. (:OIAI)STOS, TH.~I)ISQ A N D  DOIXO BCSIPI'ESS AS G0111)- 
S T O S  MOTOR EXPRESS,  

and 
0I.A P. I I I S .  r i ~ ) . \ r ~ s ~ s ~ ~ . . \ m r s  OF TIIE EST.\TE OF L)ATTIS JEFFEI<SOX H I S ,  

I)ECE.\SEIJ. v. .J. 11. GOLDSTOX. T R A I ~ G  A x n  DOISG Hr:srmss AS GOLD- 
S T O S  3301'0R EXPRESS.  

(Filed 2: I'cbrnary, 194% 1 

l'lnil~tiff'.' c~vidence tending to show t11:it i1efc11d:tut's tractor with trail(%r 
was being driven a t  ;i speed of 33 miles per  h0u.r and  entered an  inter- 
section with :~notlier highway withour slackening speed o r  giving signal or 
war l~ing,  and collided with the truck in which pl~int i f fs '  intestates were 
riding. \vltic21i had nlready entered the  intersection. i s  held slifficient t o  
overrnlr  dcfcndnnt's motions ns of nonsnit on the  issue of negligence not- 
w i t l ~ s t : ~ ~ l t l i ~ ~ g  that  tlcf(wdant's vehicle was  being operated upon the domi- 
n:int liigh\v;~)~. G. S,. '20-141 ( h )  (3) : G,  S.. 20-141 ( c ) .  

Tlle fili1111.e of the driver t r awl ing  along a st>::vient highway to stop 
I~ r fo re  rntvring nn intc'rsection with n dominant highway in obedience to 
signs of t 1 1 ( ~  S ta te  I l igh~vny Comn~ission, is  not negligence per sc but is  
t~ridc?nce of ~lc.gligcxncc to I)c considered with other facts in the case in 
de temin ing  thc, question of prosimntc cause. G .  S.. 20-168. 

C ~ ~ I I  motion to nonsuit, the evidence tending to support plaintiffs' calaim 
uluqt l ~ e  cwnstruetl most favorably to them and they a r e  entitled to every 
rcason;~hle intrn(1mcnt u p o ~ ~  the  evidence and eve-$ reasonable infcrc~ice  
to he draw11 therefrom. 

4. Negligence § 19- 

Proximate c a m e  is  a n  inference of fact, to be drawn from other facts 
and circun~stunces of the  ?ase. and i t  i s  only %,hell but one inference can 
be drawn from the fac ts  in evidence that  tho c o l ~ r t  may determine the  
questior~ nq :I mat ter  of law. 

3. Automobiles (5 1811 (3)- 

Plaintiffs' evidence tended to show tha t  their  intectntes, operating a 
truck along a servient highway, reduced spced f rom 30 to 20 miles per 
hour but  failed to  stop in obedience to highway signs before entering an  
intersectioil v i t h  a dominant h i g h w a ~ ,  and that  defendant's truck, travel- 
ing along thc dominant highway a t  a spced of 35 miles per hour, entered 
the intersection without slarlicning speed or  giving warning, and  tha t  the  
vehicle in which intestates were riding had nlready entered the inter- 
secatioll wher~  i t  was  struck by defendunt'il vehicle. Hcld: The granting 
of defendant's motion to nonsuit cannot be sustained on the theory of con- 
tributory negligence, since the  question of proximate cause iq one for the 
jury upon the evidence. 
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APPZAL by plaintiffs from Bubb i t t ,  J., a t  September Tcrm, 1947, o f  
R ~ ~ K I N G I K A M .  Reversed. 

Separate action* by the admiilibtrator of the estate of .11Icn Xichols, 
deceased, and by the administratrix of the estate of nav i s  .J. Hix,  
deceased, against the defendant J. N. Goldston for damage-, for wrongful 
death of their intestates, r ~ s u l t i n g  from collision of motor. trucks, m r ~ ~  
by consent consolidated for trial. 

From the evidence offered it appearecl that  on the morning of 28 July ,  
1945, plaintiffs' intestates, Sichols and Hix,  jointly operating a motor 
truck owned by J. R. Greer, nere  traveling weqt d o n g  highway #I58 
leading from Reidsville to Winston-Salem, and a t  the intersechon of this 
highway with highway #220, leading from Greensboro to Madison, 
collided with the tractor and trailer unit of defendant Goldston which 
was a t  the time being driven north hy dtfendant's drivcr Har ry  W. Odell. 
As result of the collision both plaintiffs' intestate* Nicholq and Hix mew 
killed, and defendant's driver so scl*iously injured that h~ haq loqt all 
recollection of the collision and of happmings imxnrdiatcly heforc and 
after. Highway #I65 had been deiignatcd by the State JTigbway and 
Publir Works Commisqion aq subordinate to #220, and thcrr were appro- 
priate sign5 along the side and rnarki on the surfacr of #I58 notifying 
drivers of rehicles on that highnag to stop heforc c.rocsing: thc intrr- 
section. 

According to plaintiff,' evidence the Goldston truck was hcing driven 
a t  a speed of 35 miles per hour and the driver, without slackcning speed, 
sounding horn, or applying brakes, drove into the intrrsec*tion a t  a time 
when the Greer truck had already entered the intersection, and then 
turned to the left just as the trucks came together. The Greer truck, in 
which plaintiffs' intestates were riding, as it approached the intersection 
slowed down from 30 to 20 mileq per hour and had entered the inter- 
section before the defendant's truck reached it. The drfendant's evidencc 
on the other hand tended to show the speed of the Greer truck a< 35 milei 
per hour, and that i t  entered the intersection without slowing down, and 
that  both trucks reached the intersection a t  approximately the samc time. 

,It the close of all the ericlence drfcndant's renenwI motion for judg- 
ment of noniuit was allomcd, and from judgment tlivnicsinp thr action, 

appealed. 

T r i v p f t ~ ,  F l o l s l ~ o u ~ r r  (4. N i t c h e l l ,  TTo?yea (4. n n ~ j e s .  o w l  .T. n o m p f o n  
Pr ice  for plainfi fs ,  appellants.  

Smi fh ,  W h a r f o n  & Jordan and Tl. L. Fagge for d ~ f e n d o n f ,  n p p e l l e ~ .  

D~vrr; ,  J. The plaintiffs' appeal presents the question of the pro- 
->riety of the judgment of involuntary nonwit. Con~idering the e r i d ~ n c ~  
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i n  the liglit most favorable fo r  tlie plaintiffs, i t  appears  tha t  t lefent la~~t 's  
truck, a ti*actor and  t rai ler  unit,  n a s  being driven toward and into a n  
intersection of two b11.y h i g l ~ n a > s  at a speed of 35 miles per hour. ailti 
t h a t  the d r i w i ,  witliout slackening speed or giving signal or warning, or 
applying brakes, t l row into tlie inter-cction a t  a time nl ien the t ruck i n  
which plaintiffs' intwtates  n e r c  ritliug. conling "rom defendant's right,  
had a h e a d .  entered tlic intercectioii. T h e  s ta tuLe  then i n  force placctl 
\peed r v t r i c t i o n  oil motor vehicles with t rai ler  attached a t  30 nlilcs pcr 
llour. G. S., 20-141 ( b )  3 ;  G. S., 20-141 ( c ) .  T e  think thcrc \ \a.  
cfividcncc. of nc 'gl igc~~re on the par t  of the tlcfentlant. Su ~ I I \ O H  r .  -1 1 1 1 1 ( ( ,  

219 S. ('., 772, 15 S. F:. ( 2 d ) ,  284. 
TIowe\c.r. i t  iq u ~ g c t l  tha t  the rul ing of the czouit helow Aonlcl be 

upheld on t l ~ v  giound tha t  con t r i l~u tory  ncgligenct. on the par t  of plain- 
t i es '  intcitate. conc l~~s ivc ly  appears  f rom the evitfence, fo r  the reason, 
(*hiefly, t l ~ d t  t l ~ c y  f:jiletl to heed the h i g h n a y  signs x\ariiing tlrivcrs of 
motor wllirlc * approaching tllc i~~tcr--ect ion fro111 tllr ~ a - t  to stop beforc 
a t t r l l ~ l ~ t i n p  to cioss, a *  r e q u i r d  b> G .  S., 20-163. This  statute, while 
i l l ipo~ing tllc du ty  ou motorists to 1 1 d  l ~ i g l i n a y  traffir signs, add* this  
p e r t i n r l ~ t  pi o\ i-o : ' ( S o  fai lure  to stop, liov el pr, cliall be co~~si t lered con- 
t r ibutory nrylige11c.e per  sc i n  a n y  action a t  l a ~ v  for  injuis ,~ to person or  
property, Lut the fact> relating to  sue11 fai lure  to stop m a y  be considcrcd 
with tlw otllt.1 fact& ill tlic p a w  i n  tlrtcrnlinilig xli~t11c.r the plaintiff i n  
>uch action I\ t i 5  guil ty  of c o n t r i b u t o ~ y  i~cglipcnee." 

T h i s  pi ov14on 1x19 been considered in several rrctwt decisions, notably, 
/ i z ! l  i s ,  / , o p o ~ ,  c01f(7. 433, 45 8. E. (2~11,  539;  ? z r i ) ~ ~ o n  I .  A T ( i ~ ~ ( ~ c ~ ,  219 
S. C., 772, 1 5  S. E. ( 2 d ) ,  284;  I'carson 2 . .  S f o r ~ s  C'orp., 219 S. C., 71'7, 
14 8. I?. ( 2 d ) .  811 ;  Qroomc 1 .  Dnris ,  215 S. C., E~10, 2 S. E. ( 2 d ) ,  771;  
,Yebastian v. X o f o r  Linrs, 213 S. C., 770, 197 S. E., 539;  Ketr,ledy 1 ' .  

Smi th ,  226 S. C., 514, 39 S. E. ( 2 d ) .  350. 
I n  view of the language of the s tatute  and the decieions of this Cour t  

in  cases involving collisions between motor  vehicles a t  highway inter- 
sections, it seems well settled t h a t  a par ty m a y  i ot be precluded solely 
Ly reason of his fai lure  to  stop as enjoined by  a traffic sign. H i s  fai lure  
to d o  so is evidence of negligence, but the  questi 'm of prosimate cause 
remains t o  be ailswered before the rights of the parties can be determined. 

W a s  the evidence i n  this case s u d  as  to war ran t  the  t r i a l  judge i n  
holding as  a matter  of law tha t  the negligence of plaintiffs' intestates 
was the proximate cause of their  i n j u r y  and  death, and, upon this v ie~v ,  
sustaining the  motions to nonsuit 1 

I11 considering t h e  question of nonsuit,  under  the  rule. the evidence 
tending to support  plaintiffs' claims must be construed most favorably 
f o r  them, and they a r e  "entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference t o  be drawn 
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tlierefroni." S a s h  P. R o ! y s t ~ r ,  189 S.  C., 403, 127  S. E., 356. T h e  
que\tion of ~ ~ r o x i n i a t e  eduqe is o r d i r ~ a r i l ~  one f o r  the jury. It is only 
ulicn but one inference can he drawn f r o m  the facts i n  evidence tha t  the  
court m a y  declare tha t  a n  act or onliq-ion is the p r o x i ~ n a t e  cau\e of a n  . . 
111j11r7. (iiiw?ierr!/ P .  I<. R., 137 S. ('.. 786 (;on), 123  S. E., 1. I n  the 
language of Jrrniice Rnr,lhil l  i n  C 'on l~y  L.. P c c ~ r c e - Z ~ u r c i r r / - ~ l ~ ~ g e /  C'o., 224 
S. ('., 211. 29 P. R. (2d) ,  740, "Proximate cau*e i i  a n  inference of fact,  
to he t l i a v n  fro111 other firct. ant1 c i rcun l~ ta~lces .  . . . I t  is onlv n h e n  
the fact. a rc  all admitted and only one inference may he drawn f rom 
thenl tha t  the court nil1 declarc wlicther a n  act n a s  the  proximate cause 
of :in i l i j n ~ y  or not. But tlii- is rarely the caw.  IIence. 11 ha t  is the 
proximate cause of a n  i n j u r y  iq ordinari ly  a qwation for  tlw j m y .  . . . 
Tt i- t o  he d ~ t m n i i n e t l  a* a fact  i n  r i e n  of tlie cilcumstance- of fact  
a ttc riding it ." K111l1crou. d e c i k l '  arc' citctl by J u + f i (  e Errr,~hill in  suh- 
stalltintion of illis rule. T h a t  the ac*t i n  qut..tion iq i n  violation of a 
i t a tu te  does not take it  out of the rille. ( ' r i l r l c y  I .  Pcccrc c , - l ' o ~ c ~ g - A n q c I  
('(I.. b v p r ( ~ .  

In lZw1 ( 5  1.. Pfol(>,y. 220 K. C., 5'73, 1 q  S. E. ( 2 ~ 1 ) .  239, cited by ap- 
pellee, the  collision occurred at  a junction of h ig l lna j* ,  T h e  automobile 
11, nllicll the plaintiff's inteqtate i n  t h a t  c n v  wa. r iding nai: driven f rom 
a sulsordinate road into the dominant  higlin a;v a t  a n  mitliminiihed cpeed 
of 36 to 40 miles per  hour  and i n  f r o ~ ~ t  of a n  olicoming truck. There it 
T! a. .aid in  tlic o1)inion of t l ~ e  Cour t  v ritten by .Tu.cticc W i n b o r n e  t h a t  
thc failur(,  of the dr iver  to stop n-aq "evidcncc of negligence to  be con- 
sidered ~ i t h  other facts  i n  the case i n  determilling whether he was guilty 
of negligence, n 'hcn  so co~isitlcred the evidence of hi.: conduct makes 
Iiim guilt- of ncgligc~nce a* a matter  of Ian.." T h e  circunlstances of that  
c a w  indicated such a fai lure  on the lmrt of the driver t o  exercise due 
carc as t o  be l q a r d e t l  h;v the Corlrt a. concli~.;ire on the question of proxi- 
mate r a u v .  

IItw the  l ~ l a i n t i f f ~ '  e d r n c e  tended to s l io~v that  tlicir intectatec re- 
clucctl tlie speed of their  rchicle from 30 to 20 mile< per hour, and had 
already entered the intersection before tlie defendant's t ruck reached it. 
JVliilr~ thc t1cfendant'- el idencc tcntlcd in conic r~*pcc tq  to contradict t h a t  
of the plaintiff., thiq, uiitler tlit, rule. Joe. not lielp the defendant on his 
lrlotion f o r  ~lol i iui t .  

F o r  t h  rcawnr  .tattd n e  a re  of opinion, and so hold, t h a t  on the 
eridenct. presented tlie plaintiffs were entitled t o  have their  case sub- 
mitted to  the j u ~ y  untlcr appropriate  illstructions, and t h a t  the judgment 
of n o n w i t  must  be 

Rcwrsed.  



STATE c. EDW.4RD 1IIKTO:S. 

(Filed 2,5 Februarr, 1948.) 

1. Criminal Law 8 5%- 
Oircumstantial evidence is insuflicient to sustain a conviction unless the 

circnmstnntial facts shown on the hearing a re  of such a nature and so 
connected or related a s  to point unerringly to the defendant's guilt and 
exclude any other reasonable hypothesis. 

2. Criminal Law 8 31d- 
Tile Fact that finger-prints corresponding to those of an accused are 

found in a place where a crime was committed is without probative force 
unless the circumstances are such that the finger-prints could hare been 
impressed only a t  the time the crime was perpetrated. 

3. Cr in~ina l  Law § 5%-Circumstantial evidence as t o  identity of defend- 
a n t  as perpetrator of crime held insufficient t o  b e  submitted t o  jury. 

Defendant was charged with breaking and entering, larceny and re- 
ceiving. The State's evidence tended t o  show that  the glass in the entrance 
door of a lunchroom was broken and the place entered during the night, 
and two 2-5c pieces taken from the cash drawer, that  defendant had been 
a patron of the shop on the night of the crime uni;il i t  was closed and that  
he was one of some ten or eleven persons who were standing around the 
front of the shop when the proprietor locked the door in closing for the 
night, that  a thumb print corresponding to defendant's was found on a 
part of the broken glass which had been on the cutside of the door about 
15 inches from the knob, that  blood was found on several pieces of glass, 
that  two 25c pieces were found in defendant's possession, and that defend- 
ant  had one or more little cut places, which appeared to be fresh, in the 
palm of his hand. The State introduced evidence that defendant stated 
he had cut his hand with a razor a short time prior to his apprehension. 
Held: The circumstantial evidence was insufficient to be submitted to  the 
jury, and defendant's motion to nonsuit is allowed in the Supreme curt 
on appeal. G. S., 15-1'73. 

APPEAL by  defendant f r o m  Williams, J., a t  September Term, 1947, of 
EDQECOMBE. 

T h e  defendant, E d w a r d  Minton, was t r ied upor1 a three-count bill of 
indictment  charging h i m  with perpetrat ing these offenses on 26 J a n u a r y ,  
1946:  (1) Breaking and enter ing the shop of the Coastal Lunch i n  
Tarboro  with intent  to  commit larceny therein contrary t o  G. S., 14-54; 
(2 )  Larceny of "two twenty-five cents pieces of the value of fifty cents" 
of the  moneys of the  Coastal L u n c h ;  and ( 3 )  Recciving "two twenty-five 
cents pieces of t h e  value of fifty cents" of the moneys of the  Coastal 
Lunch  with knowledge t h a t  t h e  same had  theret3fol.e been feloniously 
stolen by another. 

I n  i ts  effort t o  sustain the  charges against the  accused, the S t a t e  was 
compelled t o  rely ent i rely upon the  circumstances set out below. 
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*It the time named in the indictment, the State's witness Braddy was 
engaged in the retail sale of beer, sandwiches, and other articles a t  a shop 
known as the Coastal Lunch on North Main Street in Tarboro. Persons 
resorting to  the Coastal Lunch for the purpose of trade entered the shop 
through a front door which was "half glass and wood with the g l a ~ s  panel 
a t  the top and the wood a t  the bottom." The defendant visited the 
Coastal Lunch during business hours on the night in question for the 
lawful object of buying beer. H e  consumed "four or five beers" on the 
premises and tarried in the shop with other customers until closing time. 
Braddy  hut the Coastal Lunch about eleven-thirty o'clock on the night 
i n  question and departed from the premises some twenty minutes later 
after securely locking the front door. At  that  time the accused and some 
nine or ten other persons were standing upon the sidewalk o r  street in 
front of the Coastal Lunch. Two twenty-five cent coins welq left in 
the cash drawer in  the shop. 

seven o'clock on the following morning, i t  was discovered that  the 
glass in the upper portion of the front door had been broken out, and 
that shattered glass was scattered over the floor of the shop. Blood was 
cwn upon the jagged edge of a piece of broken glass sticking in the 
molding a t  the lower right-hand corner of the upper half of the door. 
Several finger-prints were obqerved upon a piece of glass lying upon the 
floor of the shop. This piece of glass was submitted to a finger-print 
expert for examination. The only legible finger-print thereon corre- 
sponded with the print  of the left thumb of the defendant. I t  was 
(leternlined hp fitting pieces of broken glass together that  this legible 
print  had originally appeared upon the outside surface of the glass about 
fifteen inches from the door knob, which wa9 located on the right side of 
the door. The accused is right-handed. There was "no way of knowing 
what time or when that  fingerprint was put on the glass" or "whose the 
other fingerprints were because they had been smeared." An inspection 
of the cash drawer in the shop disclosed that  the two twenty-five cent 
pieces were missing. 

A short time later police officers went to the home of the defendant 
qitnated several blocks from the Coaytal Lunch. They found him in bed 
asleep, waked him, and accused him of having broken and entered the 
Coastal Lunch. The defendant immediately denied his guilt in the 
premises, stating that  he had been a customer a t  the Coastal Lunch on 
the previous night, that  he had returned to his home about midnight, 
and that  he had been a t  home ever since. The officers observed one or 
more little cut places that  "looked to be fresh cuts" in the palm of the 
defendant's right hand, and found "two quarters . . ., an  English penny, 
a pack of smokes and a pack of gum" on the dresser in the defendant's 
bedroom. I n  response to questions asked by the officers, the accused 
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stated that  he had cut his right l ia~id with a r lzor blade a 4 o r t  time 
before while making billfoltls out of leather and that  he hati earlied the 
money on the dresser by selling billfolds made by him. 

The State alqo offered testimony tending to shorn that a t  some unclis- 
closed time in the past the defendant had milanfully brokc11 ant1 cnteretl 
"the K h i t e  Cigar store" and stolen nloncg therefrom. This cvitlcnce wa- 
admitted over the objection and esccption of the defendant, who did not 
testify on the trial below. 

Testimony was presented in behalf of the accused indicating that hrx 
was at home asleep n.hen the breaking and entering of the Coastal Lunch 
occurred and when the coins were remowd ther(3from. The diqposition 
of this appeal in this Court renders it unnecesqary to set out this eridencc. 
or  to consider and determine whether the trial jildge erred in admitting 
the testimony of the State tending to show that the defendant had com- 
mitted a crime in the past similar in nature to the offenses charged in 
the present indictment. 

The jury returned a general verdict of guilty. From sentencr pro- 
nounced upon such verdict, the defendant appealed, assigning errors. 

Afforney-Genernl  X c X ~ t l l n n  nnd dssis tnnt  Afiorneys-General B n r f o n ,  
Rhodes, a n t i  X o o d y  for the S f a f e .  

Carn~ror,  8. Il'eelis for defendant ,  nppellnn f .  

E WIN, J. The defendant places his chief emphasis in this Court 
upo I his oxcc ptions to the refusal of the trial court to grant his motion 
for judgment of nonsuit made when the State resled its case and renewed 
after all the evidence was concluded. 

The State relies entirely upon circumstantial evidence. It is an estab- 
lished principle in the administration of criminal law that  circumstantial 
evidence is insufficient to sustain a clonriction unless the circumstantial 
facts shown on the hearing are "of s i ~ h  a nature and so connected or 
related as to point unerringly to the defendant's guilt and exclude any 
other reasonable hypothesis." S. v. ITarvey, ante 62, 44 S. I?. (2d) ,  472. 
See. also, in thiq connection: 3. 2'. C o f f e y ,  nnte, 119, 44 S.  E. (2d),  886;  
S. 1.. Madden,  212 N .  C., 56, 192 S. E., 859. 

I t  is undoubtedly proper to contend that  the cii~cumstance~'adduced by 
the State in the case at bar give rise to a strong suspicion that the accused 
is guilty of one or more of the offenses set out in the indictment. Yet. 
it  cannot be gainsaid that these circumstances arl? quite compatible with 
a reasonable conclusion that  the defendant is wholly innocent. 

It is to be noted that there is not a syllable of testimony in the record 
indicating that  the quarters lying upon the dresser in the bedroom of the 
accused were the twenty-five cent pieces removed from the cash drawer 
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i n  the ('oa.tnl Ln:lcli. - \ny cont(wtion to tlirit effect is merely con- 

i , i ~ , i ~ i : : i ! - t ; ~ ~ ~ ( ~ ( ~ ~  : I I ~ ( '  s111~1i t11~1t ?!I( ,  f i i l g ( ~ - p r i i ~ t <  en111d have h ~ n  im- 
~ ' I ' ( ' - . - ( Y !  ( > ~ i l y  : I T  tlio ti111c \\-l~(>il. t11c cl,ili!e \\.as 1,crpetrntctl. 20 A\m. ,TIIT., 
F:vitloilc-c. swtioil 23 ' ;  lo' -1. L. R.. -11111otz1tion. 3 7 0 ;  63 L. R., - \ ~ i n o -  
1:1tion, 1:;24. T11c t I i~~i i i l>  1)riilt nf t !~? I I ( . ~ ' ( ! ~ I ( I C I I \ ~  ~vaq fO1i11d i n  a 1311blic 
I l ' l ~ c ~ ~ c  \~.?rc  f i ~ i ~ c r - ~ ~ i ~ ~ t r ;  1111o:i :l\c Lnme l i i c ~ c  of g l a ~ ~  otlicr than  
th;it jtlcntifictl a <  tllc tl~4c111lant':. Tlle fi~lgc':'-pl.i~it c s p r r t  call(d to tllc 
stand by the  S ta te  tcstifictl that  tl irre V ; ~ S  ((110 way of k n o ~ v i ~ ~ g "  ~v11eil the 
defendant's thmnlb print  v . 2 ~  ilni)res,;cd upon the glass near  the door 
knol). or L'n.lio?c t l ~ r  otlici f i ~ i g ! . c ~ r - ~ ) r i n t ~  ~ v c r ~ . "  T!icre is not a ~ c i n t i l l a  
of c ~ i t l r l ~ c c  to ~ ~ c p t i v c ~  the ~ca-ortnblc n ~ . u m ~ ~ t i o ~ ~  tha t  tlic left t l l t~nib 
lxiilt  of the accn~ct l  T L - ~  put u11on the p l a v  wlicn he c n t c ~ d  the shop 
( lur ing 1)usincs ho11rs on t l ~ e  night  i n  qnestion for  t h r  lawf111 p ~ ~ r p o s e  of 
h i ~ y i n g  h r  i n  rcsponv  to  t l ~ c  imp!ictl i n ~ i t a t i o n  extended t o  the public 
by the opwator  of the Coastal Luiich. 

T l ~ r  circumetanccs tha t  the sharp  edge of a piece of broken glass stick- 
ing i n  tlie moltling of the door of the  shop was bloody and that  the 
defendant had one ol: more little cu t  places '(that looked like fresh cuts" 
i n  tllc pal111 of his riglit hand a re  as eon~iqtcnt  v i t h  i n n o c ~ n e e  as they 
a rc  n.it11 guilt  upon tlic record here. T11c S ta te  itself offered i n  evidence 
the reasonable explanation of thc accuscd tha t  he  had c ~ i t  hi- hand  with 
:I r:tzor blade ~vllile mpaged in making 1)illfolcls ont of leather. 

Tllc testimony offered hy the S ta te  o rc r  the defendant'. objection and 
csccption to the effcct that  a t  come time in the yaqt the defendant had 
committed a crime siniilar in  n a t ~ ~ r c  to  thaw set out i n  the indictment 
had no tendency to ec tah l i~h  the d e f r i l d a n t ' ~  guilt  i n  thc case a t  bar.  
Noth ing  v a s  shown justifying a n y  inference tha t  the former crime of the 
defendant and the offenses now cliargctl agai11.t him were neccsqarily 
c o m ~ ~ l i t t c d  hy the same perwn.  

Tlic, c i r c ~ i ~ n q t a n c c ~  relict1 on h r  the s t a t e  a re  inconclusire and do not 
lcatl to n wt i i fac tory  dr t l~lct ion t h a t  the nccuwl ,  and no one else. perpe- 
trntctl the crimes alleged i n  this action. ,111 of t h c v  c i rc~um~tances  can 
be t rue,  ant1 the defendant can still he innoc-nt. Con~equent ly ,  the t r i a l  
court erred i n  refusing to dismis. the action. The  defendant's motion 
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for judgment of nonsuit is sustained on this appeal in conformity to 
G. S., 15-173. 

Reversed. 

STATE r. HARVEY GRhS'.C. 

(Filed 2.7 February, 19-15,) 
Homicide §§ 11, 27f- 

A person who is the victim of an unprovoked assault while o11 his owl1 

prcmises is not rcqnircd to retreat hefore he can justify fighting in aelf- 
tlcfense regardless of whether the assault is i'elonious or not, ilnd an 
instruction which predicates his right of qelf-tlefense upon a ft4onious 
;~rsault being made upon him or, in the erent of a non-felonious a.wnlt, 
his d u t y  to retreat to the mall, musl be held for prejudicial error. 

-\PPE.IL by defendant from A l l e y ,  J., at  October-November Term, 
1947, of S w a m .  

Criminal prosecution upon indictment charging defendant with the 
murder of one Roy Woods. 

When the case was called for trial the solicitor announced tha t  the 
State would not ask for a verdict of murder in the first degree, but would 
ask for a verdict of murder in the serond degree, or manslaughter, as the 
facts may warrant. 

The defendant entered a plea of not guilty, and, on the trial in 
Superior Court, relied upon the principle of self.defense. 

The evidence offered by the State, as shown by the record on this 
appeal, tends to shorn, briefly stated, this factual situation: Roy Woods 
came to his death on the afternoon of 9 September, 1946, as the result of 
a wound in his forehead inflicted by a gun in the hands of defendant at 
the store of defendant in Swain County, Nor th  Carolina. At the time 
of the homicide the building in  which defendant operated a store was 
located, and fronted on the right side of, and about twenty-five feet from 
the highway, going west, a t  a point just east of the bridge over Kantahala 
River. The building, a one-room structure, was sixteen feet in width by 
about twenty feet in length. I n  the front of the building there were 
(1 )  a door,-three feet in width, in the center, and ( 2 )  a window on 
each side of the door. The door was about twenty inches from the 
window on the right, and about six and a half fcet from the right-hand 
corner of the building. The bottoms of the windows were about four and 
a half feet from the ground. There were no other doors or windows in 
the building. 

The only persons present a t  the time were Enoch Brendle, the defend- 
ant, and Roy Woods. Brendle testified as a witness for the State, and 
defendant testified in his own behalf. 
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The e~ idence  for the State and for the defendant is i n  substantial 
accord up to the instant of the shooting. I t  tends to show that  on the 
afternoon of 9 September, 1946, Roy Woods came to the store of defend- 
an t ;  that  a t  that  time defendant Tvas sitting on a box in the door and 
Brendle was sitting on the ground to one side of the door; that  TVoods 
sat down on the ground on the other side; that the three of them sat in 
the-e posittolls and talked for about tventy minutes; that  then Woods 
accosted dcfendant about a quarrel he had had ~ i t h  members of TYoods' 
family the day before, and threatened to stomp him;  that, though defend- 
ant 11c,pg(d VToo,l.; not to hurt  him. saying hc was not able to fight him, 
Tootls I ~ ~ ~ l l c t l  him out of the door, and crosqed and twisted his arms, 
pulling and squeezing l h ,  and slung hini back into the door ; that  
defendant "just hit the door with his hand." as Brenclle s a p ,  and "hit- 
ting on his hands and knees" as defendant says, and ~ w n t  in behind the 
counter, with F o o d s  pursuing him. and two -hots follon.ed,-according 
to the State's evidence,-one a s  TS'oods was n ~ n n i n g  out of the store and 
the other as Woods was a t  the right-hand ~vintlo~v after having run to 
the right-hand front corner and turned back two steps; but as defendant 
says, ('I reached u p  and got my gun and fired a shot and Woods  vent 
out of the door, and he made a turn  and there mas another shot fired, 
and everything seemed to go kind of blank until I came to the door and 
Woods was laying on the ground . . . I fired the shot because he made 
those threats. and 1 waqn't able to fight him and I was afraid he would 
kill me. J i y  health was bad. My physical condition is bad. I have 
arthritis. and I hare  silicosis of the lungs, that  is a type of tuberculosis. 
I weigh 1 2 i  . . . I h a w  practically no use of my arms and shoulders 
. . . ;\fy ~ i g h t  arm is in the move condition. I can't raise it to my 
mouth . . . I shot to stop him . . . I was defending my own life . . . 
H e  made a turn and was coming back toward the building when the 
second shot was fired." The evidence further tends to show that  Woods 
weighed 150 to 160 pounds; that defendant and Woods were brothers-in- 
law, and that  defendant held no ill-will toward Woods. 

Vcrdict : Guilty of manslaughter. 
Judgment:  Imprisonment in the State's Prison for a term of three 

( 3 )  years and assigned to  do labor under the supervision of the State 
Highway and Public Works Commission, etc. 

Defendant appeals therefrom to Supreme Court and assigns error. 

A f torney-General Mcl l lu l lan and  Assis tant  Attorneys-General B r u t o n ,  
Rhodes ,  and  M o o d y  for t h ~  S f a t e .  

E d w a r d s  & Leafherwood for de fendan t ,  appellant.  

WINBORNE, J. Defendant challenges on this appeal the appropriate- 
ness and correctness of the instructions given to the jury by the trial 
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judge as to the Ian. of self-tlefel~sc upon the f:xts of this caw. It is 
pointed out that  tllc rigllt of self-defense interposed by  plea of the (IF- 
frlldant,  antl 11po11 ~rl l ic l l  he relies as jilstificatiol-. of his  act i n  sliootil~g 
I ioy TToods, is rnatlc to dcl~elld upon the e ~ . t a h l i ~ l - m e l i t  b. the  tlefendant 
t o  the satisfaction of the j i ~ r y ,  anlong o t l ~ c r  Icgd  requisites, tha t  a t  the 
tilnc of f i r i ~ ~ g  tllc fatnl shot R o y  Woods ~ v a s  making  a f c l o ~ i i o l ~ s  awault  
11po11 him ; ant1 that.  if a t  the t ime the fa ta l  shot was fired R o y  Xrootls 
T W ~ P  nlaking a i1o11fc1011ious assa~i l t  u p 1 1  dcfeutlant, tlcfcntiaur hall re- 
treated to the  wall, within the mennillg of the l a x .  

K l ~ i l e  it  is concrtlotl tha t  t l ~ e  t l ~ c o r y  of tllc c l ~ a ~ g c  a s  g i w n  nla,v 11e 
entirely correct wllrri applictl t o  a different sct of facts, d r f c n d a ~ ~ t  points 
out and col~teiltls t h t  it iq ~ I K I ~ ) ~ ) I ~ C : I ~ I I C  to :I CII:;C, s11ch :IS t 1 1 ~  l ) r ( w ~ i t  
one. where the p a r t y  assai~ltctl  is a t  tllc t i n ~ c  in Iiis own plncr of 1 )wi l i r s~ .  
I 'hr  p i n t  is v-rll mad(,, and is snpportrtl  by  the ~ ~ ~ ~ i f o r n ~  tlc~isioii.; of this  
t H c r c  the ~ V ~ ~ C I I C C  i;llo~vs tlint t l ~ c  tlcfc~ltlnlit TKIS i n  his own 1)lacc 
of 1)usincss a t  thc time thc fa ta l  shot xvas fired. 

Ordinari ly ,  n.lwli a l~ersnil,  who i~ f ~ ~ r  from fau l t  'in I)rillgil~g 011 ti 

difficulty, is attacked i n  his olvn (In-ellilig or Iiomc or place of husi~icss  or 
on Ilia o ~ v n  I)rcniisc~s, t h r  I a n  iinposcs u l ) o ~ i  him 110 t111ty to  rctrcat l w f o l ~  
he  can justify fighting ill ~clf-defrnsc,.-1-cgartllcss of tllc char;tctcr of t l i ~  
a s s a d t .  8. 7 % .  / I ~ I ~ H I ( I I I .  7s S.  C., ,515; S. 1 % .  n o s t .  192 S. C.. 1, 133 S. KT.:., 
1 7 6 ;  S'. 1 % .  G ~ ~ I I I I ,  1 9 s  X. c., 79, 150 S. I?., 663;  f l .  I * .  n r ! l s o ~ ~ ,  200 X. C., 
50,  156 S. I?., 1 4 3 ;  S. I . .  h 'orld~,y,  219 S. C., 53f!, 1 4  S. E. ( 2 d ) ,  586;  

I* .  a ~ l n d ~ ~ r s o ~ ~ ,  222 X. C',, 14S! 28 S. 32. ( 2 d ) ,  271 ;  A'?. I < .  P P I I > I ( > / / ,  224 
S. C., 622, 31  S. 3:. ((I), S57;  &'. I ? .  * l I i n f o n ,  rrrlfc. 15, 44 S .  F,. (2tl),  
2-16, autl numeroils o t l l c ~  cascs. Scc also 1 % .  Spr i i i l l .  2-35 S. C., 356. 34 
S. F,. (%I) ,  142, n.l~c,rc t l ~ c  cascs ou the snhjcr t  art3 asscmblcd. 

T l ~ c  ~winc ip lc  is csprcssccl in ,T. 2 % .  l iccrnznn, s u p m ,  i n  op i l~ ion  by 
R m c ( 7 ~ .  J . ,  in  thip nlanncr : "If pr isonrr  stood cn t iwly  on dcfcnsirc ant1 
~ ~ o ~ l l t l  not have follyllt Imt f o r  thc  at tack,  :ind the at tack t l~reatenct l  
d c a t l ~  or great hntlilg harm.  antl he lrillctl to  s a w  himnelf, then i t  v a s  
csclisa1)lc I~o~nici t lc ,  althongh the prisoner did not r11n or  flce out of his 
lioi~sc. For ,  being i n  his OKII h o ~ ~ s c ,  11c was not obliged t o  flcc. antl hat1 
thv r ight  t o  rcpc~l forcr  wi th  forcc and to increase his  force so as not only 
t o  resist hilt to overconic t h r  a s s a ~ l l t . ~ '  

. \gain, in  S. 1 % .  1:r!/so11, xuprn .  S f r r r ! ~ .  C .  .T.. sr leaki l~g to the  subject. 
s a i d :  "The dcfcnt lai~t  hciug i n  hi.? own homc a d  act ing ill (lef~11se of 
Ilimsclf, his fami ly  and his liabitation . . . was not required to  retreat.  
r cgnr t l l r s  of thc c l~arnc tc r  of the assanlt," citing 2:. I ' .  G l c n n ,  s ic lnv ,  alld 
LC. 7%.  T l r ~ f ,  suprn .  

*\nd i n  S. 1 . .  P(17~n(311, s i rprn ,  the principle is rr:tated hy  B n r u h i l l ,  J . :  
" D e f c n d a ~ ~ t  n-a in  his own ])lace of business. I f  a n  unprovoked at tack 
~ r a s  made upon h im and he only fought i n  self-d.fcnse, he Jvas not re- 
quired to  retreat,  regardless of the  na ture  of the  as:;ault." 
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;\I1(8. hSS15:  A.  l<h[ ' l I .  . \ ~ I \ ~ I S I S T I < . \ ~ ~ K I X  O F  T. :\. R.\rTII I<:s'T.\~'F. ST-RSTITTTP 
~ ' L . \ I A T I F F  Fox T. L\.  I$.\IilI.  I > I ~ X A S F I ) .  I-. ( ; I I IA\Rl )  F I R E  & l lARINI?  
ISST'RAS( 'E ( ' O J I P A \ S T .  

2. Sa~ne- 
A policy of n1;lrinc in.-nra~~cf, indemnifying agnirr~t loss cnnwd 11s "col- 

lisio~l" tlow not V O Y P ~  IOYS oe(xsioncc1 117 ( 'o~~tac t  I~et\~-eeli thc  rcswl ant1 

A i ~ ~ ' ~  \I. by plaintiff f rom POI/,( r ,  . I . ,  a t  Octoher Term,  1947, of D ~ R E .  
T n  A\pril .  1941, thc defcntlant iswet1 to  T. Al. R a u m  and others a s  

thcir reipcctive ilitrrr,it, might  a p p t n r ,  a policy of in,urance on a F a i r -  
hanks-Morv  100 IL.1'. D i c v l  Engine, Serial  Xo.  760519, in  thc wow 
type fc r ry  "Enlpwor." Tlli, c~~gin t . ,  liov r w r .  n as inrtallrd in  the plain- 
tiff', f e r ry  boat "Dare," and  waq never cpcratcd in  the "Emperor." 

011 or  a b o ~ ~ t  3 Ma) ,  1041. v h i l e  procectling frorrl Roanoke Tsland t o  
31ann'h ITarbor, the propc>ller of the "1)ar.c" struck some iuhmerged 
object whicli l~laint i f f  alleges t la inapt l  the  rnginr. The plaintiff  allege^ 
the defendant i.: liahle to  the estate of her  intestate under the term. of 
tlip pol i~T'  fo r  t h r  damages sustained. 

The  plaintiff T. ,I. Raum,  having died a f t ~ r  the institution of thiq 
action, the  administratr ix  of hi.; estate m s  cubqtituted as par ty  plaintiff. 

The partq of the ~ ~ o l i c v  nre as  follows: "It is fu r ther  mu- 
tually agreed tha t  this  policy does not covcr burst ing or ~xploq ion  of 
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boilers, collapsing of flues or injury, derangement or breakage of machin- 
ery and/or any expenses in consequellce thereof or any loss of or damage 
to any sucli parts and/or to any other parts oi' the vessel directly or 
indirectly resulting from such occurrcbnces, unless the Assured shall estab- 
lish that  sucli occurrenres were caused solely by sinking, stranding, colli- 
sion with another vcssel or burning." 

Attached to the policy is a mimeographed rider, reading as follows: 
"(1) This iilsurance corers only upon ONE F . ~ I R U A S I ; S - ~ ~ O R S E - ~ ~ ~  

H.P. DIESEL ENOISL. SERIAL SURIIIER $60519. 
" ( 2 )  Warraiitcd free of particular averagc unless caused by the vessel 

or interest being stranded, sunk, burnt, on fire or in collision." 
the close of plaintiff's evidence the defendant moved for judgment 

as of nonsuit. The motion was allowed and the plaintiff appeals, assign- 
tng error. 

Martin R e l l o g y ,  JT., a i d  J o k n  Ii. I I t r l l  f o r  plc wtifl 
W .  A. Worth f o r  d e f e n d a n t .  

DENNY, J. The appellant excepts and assigns as error the refusal of 
the trial judge to admit certain evidence which would tend to show that  
the plaintiff requested the Agent of the defendanl, to issue the policy of 
insurance involved herein, on the engine in question in the ferry boat 
known as the "Dare." 

Conceding but not deciding that  the exclusion of this testimony was 
erroneous, me do not think it is material to a decision on this appeal. 

I f  it be conceded that  the policy corers the engine in question, the 
defendant denies liability on the ground that  the policy does not cover 
the type of accident which the plaintiff alleges caused the damages to the 
engine. Therefore, the real question before us is whether or not the 
contact of the propeller of the "Dare" with some submerged object in the 
channel near Mann's Harbor, was a collision within the meaning of the 
policy issued by the defendant. 

The provision in the rider, which constitutes a part of the contract, and 
reads as follows: "Warranted free of particular average unless caused 
by the vessel or interest being stranded, sunk, burnt, on fire or in colli- 
sion," simply means the insurer exempts itself from liability from a 
particular peril or loss unless such loss arises from "being stranded, sunk, 
burnt, on fire or in collision." 45 C. J. S., 945. 

The language of the insurance contract proper, expressly exempts the 
defendant from any liability growing out of a collision except where the  
collision is with another vessel. The rider, however, does not contain 
such express limitation. Therefore, it becomes necessary to ascertain 
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what is ordinarily meant by "collision" when used in a marine insurance 
policy. 

I n  45 C. J .  S., 936, it is said:  "Injury to, or loss of, the insured 
vessel or goods by collision comes under the risk of perils of the sea, . . . 
and the word 'collision' in a policy means the act of two ships or navi- 
gable objects striking together. I t  does not include the striking against 
a submerged or sunken object, or other stationary, nonfloating object. 
On the other hand, it has been held that  the term 'collision' includes the 
impact of a vessel with other nonnavigable floating objects, provided such 
collision is accidcntal." Lehigh d Wilkcs-Borre Coal Co.  v ,  Globe c6 
Rrrtgers Fire Ins .  Co., 6 F.  (2d),  736; 43 A. L. R., 215; C'line 91. Western 
ilssur. C'o., 101 Va., 496, 44 S. E., 700; Burnham c. China  J I u f .  Ins .  CO., 
189 Mass., 100, 109 A. St. Rep., 627, 75 N. E., 74; Carroll, Towing Co., 
Inr.,  v. Aetna  Ins. Co., 196 N .  Y .  S., 698, 203 App. Div., 430; S e w t o w n  
Creek Towing  Co. v. A e f n a  Ins .  Co., 163 X. Y., 114, 57 N. E., 302; 
11 C. J., 1011. 

I n  Lehigh ct? TYilkes-Barre Coal Co. v. Globe R. Rutgers  Fir? Ins .  Co., 
supra, the Court held the steering of a vessel under tow in a narrow 
channel, so that  it scrapes the side of the channel to its injury, is not a 
collision within the meaning of a marine insurance policy inmring 
against collision. 

I n  the case of Cline z.. W e s f e r n  ilssur. Co., szlpm,, the r e s e l  came in 
contact with some "sunken or floating obstruction" and was damaged. 
The plaintiff sought to recover damages, and alleged such damages were 
caused by collision. The decision of the Court is succinctly stated in 
the syllabus of the case, as follows : "The term 'collision' in a contract of 
marine insurance means the act of ships or vessels striking together, and 
does not embrace the striking of a sunken or floating substance." How- 
ever, in the case of Carroll Towing  Co. v. Aetna Ins .  Co., supra, the 
Court had before i t  the question whether a contact between a vessel and 
a floating, but nonnavigable, object constituted a L'collision," within the 
meaning of that  word as used in a policy of marine insurance. The 
Court held that  accidental contact with a floating, but nonnavigable, 
object would constitute a collision within the meaning of the term as 
employed in a policy of marine insurance. 

I n  B u m h a m  v. China  B u t .  Ins .  Co., supra, the Court had under con- 
sideration several policies of insurance. Some of the policies insured 
against "the risk of collision sustained" and others against "loss sus- 
tained by collision with another vessel." The  Court said:  "We are of 
opinion that  the two forms meant the same thing, namely, collision with 
another vessel." Whereupon the plaintiff was denied recovery under the 
policies. H i s  ship had struck a vessel, sunk several hours before. The 
Court held the plaintiff's vessel had not come in contact with another 
vessel within the meaning of the policies. 
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Pr:sr..\s~) r.  It. R. 

T h e  authorities a re  :11most unanimous i n  holding tha t  contact betuccn 
a vessel and  a subnic~rged obs t rwt ion  is not a "colliyion" within tlic 
meaning of tha t  word, a,; u w d  i n  a policy of n~arinc,  i ~ i + ~ ~ r a n c c .  Tliere- 
fore, we hold tha t  the policy of inswanc t  inrolvcd Ilercin doc- not corer  
the accident which the plaintiff allcgc; m u d  t l l ~  tlnlnngc to the iils!uccl 
1~ro1'erty. 

T h e  judgnicwt of the court below, is 

. lffirn~cd. 

( IWed 2.7 Ve11riu1r.v. 1!)4S. 
1. Railroads # 6 

I< \ i t l~nw t ~ n t l i ~ i g  to show tllnt p1:lintiff t l r i ~ e r ,  n.ho11 \vitliin RS f w t  
of dcfrni1:lnt's track. 11:ltl :I:] imol)struc.tcvl vir>w in the tlirc>vtion from 
vr.hic3h the train npproi~chetl from 150 to 300 fcet, t11;it he snw :I ~ l i m  light 
down the  tmc.lc bnt failed to recognize it :IS tllr 1e;~tllight of t l ~ r  nppro:rcl~- 
ing engine, :~ltlioiigh others in the  car with him ditl rrcog~iizc it, that: 
plaintiff proc2cwlrvl across t l ~ e  trnckq :inti wns atluc,lc I)$ tlefelitlant's train, 
is Itcld to disclose coutri1)utory ~~c,glign~c.c. 1):lrring recorrry ;is :I 1n:lttrr 
of Inn-. G. S., 1-1M. 

2. Segligcnce 10c- 
Contribntory nrgligc>~ic.e (>x  ri t o r ~ i i r r i  signifies coniribi~tioll rat11c.r t l ~ a ~ l  

independent or sole cause, and it is not nccwsary that  c.ontributory nrgli- 
gence be the sole l>rosim:xte cxnw, but it bars rccovcry if it is n prosinit~te 
cause or one of the prosimnte c;nwes of tlic iliji~ry. 

APPEAI, by  defendants f rom Gzr-yn, J., a t  Ju ly-Alugus t  Term,  1947, of 
SWAIX. 

Civil action to recover damages for  personal injur ies  to plaintiff 
alleged t o  have been caused by the  negligence of ,he corporate defciidant 
and  the engineer of i ts  t ra in.  

T h e  plaintiff is a t ax i  dr iver  i n  the T o n n  of Bryson City. 011 the  
evening of 6 December, 1943, about 9 :30 or 9 :00 p.m., with three passen- 
gers i n  his  automobile, he approarhetl a much-trawled grade cros2ing on 
Everet t  Street  which is traversed by  three tracks (of the  corporate defend- 
ant.  H e  slowed down, but  did not stop before entering upon the crossing 
and was struck b y  defendant 's t ra in  as  he reached the  center o r  m a i n  
line track. H e  says he  looked to h i s  left,  "and TV iile I obserred n o  t r a i n  
o r  engine, I saw a very d im light a considerable distance down the  t rack ;  
t h a t  is t h e  way the t r a i n  was coming;  I was on the side the  engine was 
coming. . . . I couldn't say  I didn't, see a light because I had  crossed 
there at  different times and  all  t imes of night,  but  I never saw anyth ing  
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I recognized as  being the  light of a n  engine. Q. TlTliat you n m u i  iq this : 
You didn't lecognize i t  as  being a n  eiigine light.  tliougli i t  might  have 
been olir ! A\. I t  could h a r e  been I gnci.. . . . I coultlu't -ay nhe thcr  
I saw a light or not ; if I did I didn't rc~ogii ize i t  as being a x  engine light 
unt i l  i t  n a b  just r ight  there above me. . . . Tt n-as drizzling lai l l  and a 
litt le foggy. . . . 1 don't deny t h a t  I ~iiiglit  have seen a d im light,  but I 
did not r t ~  ognize it  as  being a n  ciigillc light.  T h a t  is r ight ,  l I\ oulclii't 
bay 1 (lid or tiid not. . . . I n as  tl~orouglily acquainted n it11 the cro~qing,  
:~litl kncw tli:~t tlaiiis passcd orc r  i t  a t  a n y  ant1 a11 times and knew they 
p h w l  both nay.. . . . I looked firit to the left and did iiot cce ally 
object and I looked back to the right.  and I was t u l x i n g  lily Iirad 11ack 
and the headigl i t  was r ight  over me-secnis like it  flashed on, o r  I just 
W T V  it. . . . I was going acroqq the tinck. very slo-\vIy, not over S miles, 
1. hcn I lookctl n p  and tlie lieadliglit apparent ly flashed on. I t  hi t  just 
like that." 

F o r  a distance of 3S feet before reaching the main  l ine track, plaintiff 
hat1 an  unobstructed r i m ,  ill tlie direction the t ra in  v a s  corning, any- 
where f rom 150 to 300 feet. 

,\ l,ac.enger in plaintiff's car  saw tlie beam of light of the approaching 
t rain and called plaintiff's attention to it, but he "kept on going" and did 
not stop. T l ~ c  plaintiff was hard  of hearing. TTliilc the plaintiff was 
"knockcd out" hy the impact,  he n a s  able to  resume h i i  taxi-driving on 
the afternoon of the f o l l o n h g  day. I I i s  injur ies  la ter  provcd to be more 
serious than  fimt thought. 

F r o m  verdict and judgment fo r  the plaintiff, the defendants appeal,  
relying principally upon the  court's refusal t o  dismiss the  action a s  i n  
case of noniuit.  

?'. I). Hryson,  J r . ,  for  p l n i n f i f f ,  nppellee.  
I T 7 .  7'. J o y e r  a n d  ,Tones (e. Tl'ard for defenclallts, appe l lnn f s .  

STACY, C. J. Conceding the existence of negligence on the par t  of the 
tlefentlantc, n liich is ctr~rsf1111. denied, we think the case is controlled by 
tlir fact  that  lilaintiff drove hi. automobile upon the railroad crossing i n  
the face of a n  on-corning t ra in  ~ ~ l i i c l l  he saw, or, in  the exercise of reason- 
able care, s l~ould  have vwi. This  negligence on his par t  contribntcd t o  
the injury,  and b a i ~  rrcovery. Sic-nim c. TIigh P o i n t ,  214 K. C., 672, 
200 0.  E., 3 7 3 ;  I?itilc!y 1 % .  1:. h'., 223 N. C., 244, 25 S. E. (2tl),  833 ;  
~ ioodm 'n  7%. 1:. R., 220 S. C., 281, 1 7  S. E. (2d),  137. 

I11 order t o  defeat :m action like the present, i t  need not appear  t h a t  
l'laintiff's negligence v a s  the sole prosirnate cauce of the injury.  as  this 
nonltl osc~ludc a n y  i t lm of i~egligence 011 the par t  of the   defendant^, alto- 
p t h c r .  . lbuhrr  7%. R a l e i g h ,  211 S. C., 567, 100 s. E., 897. I t  is enough 
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if i t  contribute to the in jury  as a proximate c3ause, or one of them. 
McKinnon v. i V o t o r  Lines, ante, 132;  l'arrant v. l3otflinq Co., 221 N .  ('., 
390, 20 S. E .  (2d),  565; Beck I ? .  Hooks, 218 N .  C., 105, 10 S. E .  (2d) ,  
608; Wright c.  grocer?^ Co., 210 N. C., 462, 187 t3. E., 564. Indeed, the 
very term "contributory negligence" ex vi fermir i signifies contribution 
rather than independent or sole cause. Ftrlrker 1 % .  L~rtnhrr Co., 101 
N. C., 408, 132 S. E., 9. 

The plaintiff says he saw a  dim light in the drizzling rain and fog, 
but did not recognize it as the headlight of a n  engine. ISiq familiarity 
with the surroundings may ha re  lulled him into cnrelewwss or i n w  
rurity, nevertheless his failure to discern and zppreciatc the obviou!: 
renders him contributorily negligent as a matter of law.  JfcPrinlmon 
u. Powell, 221 N .  C., 216, 19  S. E. (2d), 880; Miller 1 % .  I I .  R., 220 S. C., 
562, 18  S. E. (2d).  232; Tnrt z.. R. R., 202 N. (7.) 52, 161 S. E.. 720; 
Eller v. R. R., 200 S. C., 527, 157 S. E., 800; JIarrison 1 % .  R. R., 194 
N. C., 656, 140 S. E., 598. H e  may not recowr when his negligence 
concurs with the negligence of the defendants in proximately producing 
the result. Dnvis 11. Jeffre?ys, 197 N .  C., 712, 150 S. E., 488; Construc- 
tion Co. v. R. R., 184 K. C . ,  179, 113 S. E., 672. 

There is no contention that  the atmospheric condition was such as t o  
affect plaintiff's vision. Neachnm v. R. R., 213 N. C., 609, 197 S. E., 
189. The fact is, he did see a dim light dowii the track, but failed t n  

recognize it as the headlight of an engine. Having seen, it was his duty 
to take note and heed. This he omitted to do. Furthermore, when 
pressed on cross-examination, the plaintiff declined to  say whether hc 
"did or did not" see the engine light. Others in the car with him saw it 
and called his attention to it, but he "kept on going" and did not stop. 
H i s  hearing was not good. Johnson 1 ) .  R. R., 214 N. C., 484, 199 S. E.. 
704. 

The demurrer to the evidence or motion to dismiss the action as in 
case of nonsuit was well interposed. G. S., 1-183. 

Reversed. 

WILMA T. GARRETT v. FELTON 8. GARRETT A X D  LOIS FESLER 

(Filed 26 February, 19.18.) 
1. Torts § 4- 

Where two or more persons unite or intentionally act in concert in com- 
mitting a wrongful act, or participate therein with common intent, they 
are jointly and severally liable for the resulting injuries. 



N. C.] S P R I N G  TERM, 1948. 531 

2. Sam- 
d complaint alleging that one defendant, acting pursuant to a joint 

purpose, went to plaintiff's residence and dragged her out of the house to 
a point beyond the lights, where the other defendant was lying in  wait, 
and that then both defendants forcibly carried her into the street where 
they publicly assaulted and beat plaintiff, alleges a joint tort, and de- 
fendants' demurrer for misjoinder of parties and causes was properly 
overruled. 

APPEAL by defendants from X o r r i s ,  J., in chambers, 27 December 
1947, PASQUOTANK. Affirmed. 

Civil action to recover damages for physical injuries resulting from a 
wrongful assault and battery, heard on demurrer to the complaint. 

Plaintiff alleges that she and defendant Garrett are husband and wife, 
living in a state of separation; that on the night of 10 September 1947 
"the defendants, acting in concert and with joint and common purpose 
and intent, wrongfully, unlawfully and maliciously" went to the resi- 
dence of plaintiff "where the defendant Fesler being thereto aided and 
assisted by the defendant Felton S. Garrett, secretly and without warning, 
maliciously and forcibly seized this plaintiff and dragged her from the 
house" out to a point beyond the lights where Garrett was lying in wait ;  
that then both defendants forcibly carried her into the street where they 
publicly assaulted and beat her to the extent she suffered painful bruises, 
abrasions, lacerations, and contusions, all to her "great indignity and 
humiliation." After further alleging the injuries in detail, she prays 
judgment for both actual and punitive damages. 

The defendants filed a written demurrer for misjoinder of parties and 
causes of action. 

On the hearing below, the court overruled the demurrer and granted 
the defendants time within which to answer. Defendants excepted and 
appealed. 

W i l s o n  &. W i l s o n  for plaintiff appellee. 
J .  H e n r y  L e R o y  for defendant  appellants.  

BARNHILL, J. I t  is a generally accepted rule that  where two or more 
persons unite or intentionally act in concert i n  committing a wrongful 
act, or participate therein with common intent, they are jointly and 
severally liable for the resulting injuries. 8. v. DeHerrodora,  192 N .  C., 
749, 136 S. E., 6 ;  W i l l i a m s  v. L u m b e r  Co., 176 N. C., 174, 96 S. E., 950; 
T r u s t  Co.  v. Peirce ,  195 N .  C., 717, 143 S. E., 524, and cases cited; 
Moses v. Morgan ton ,  192 N. C., 102, 133 S. E., 421. See also 52 A. J., 
448-50 and notes where copious authorities are cited. 
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EMERY 1:. INSI-R.\SCF: Co. 

"MThcre tlicre is a rommon intent  to assault and  beat, or w l ~ e r e  the 
parties a r c  all prescnt a t  tlie beating, as principal(-,  either in  the firat or 
second degree, o r  a r e  gui l ty  as  abettors by reason of counwl or encourage- 
nlent given beforehand, rach is gui l ty  of the wl~ole, and  i n  such case joint 
damages would alone be proper." Sn f i f kw ick  T. It'rtrrl, 52 S. C., 64; 
Xcinfs I * .  IIunfingfon, 276 Fed., 245, 19 ,\. L. R., 664. 

Plaintiff has  clearly alleged co~nlnc~n  purpose ant1 intent and concert 
of action on tlie par t  of clefendants i n  committing a n  assault 11pon her. 
Hence, under  the rule  stated and tlic authorities vitcd, the  con~plai i i t  i q  

not open to attack for  niisjoindel. of parties and C E I I P C S  of action. W h a t  
plaintiff m a y  be able to prove a t  the  filial hearing I. another rrinttcr with 
which we a re  not presently concerned. 

T h e  judgment below is 
,\ffirmrtl. 

1. Insurance 5 25d- 
Ins~ircd pait1 tlie premium 011 a policy of fire ii~inrnnce on his 11nrn at  

the rate for R "private stable," ant1 not the n111ch I~iglier rat(' for a "lirery 
sta1)le." The polirg proritletl that iniurer hliollld not be liable for low if  
the hnznnl were incrcn~ed by :illy nit3:ills within the control or Irnonlrtlge 
of insured. lnsuretl testified, "I \~or I i  in the wil~tcr  and rent Iiorws in 
the summer." thnt he hnd run a riding academy hut closed that business 
when he movctl to the premiwq ill qrlcition, and lind only four liorucb at  
the time of thc fire, that lie newr  rented liorseq to anybotlg n~id  that t l ~ r  
barn was private. The fire occnrr~~tl in the w liter. H t l d :  Plnintiff'i 
evidence, even though contrndictory or equi\ ocal. (1oe~  not jnstify noi is~~it  
011 the theory that plaintiff's evidence slio~rq no  liability to hini oil tlie 
policy in snit. 

2. Trial § 2%- 

Contradictions, discrel)ancies or cqi~irocntinns in plnintiff's tcstinioiiy 
affect his credibility but do not justify nonwit. 

APPEAL by defendant f rom S e t t l e s .  J., a t  December Term, 1917, of 
B U X V ~ A I U E .  

Civil action to  recover on a policy of' insurance. 
F o r  ahout seven years the  plaintiiT operated ,I r iding academy on 

Dorch Street  i n  the Ci ty  of Aqhe~i l l~ . ,  where he kept 20 to 25 saddle 
l~orseb f o r  hire. O n  28 ~ l u g n s t ,  1946, he purchased a cabin and barn  on 
Vivian Street  f rom C. D. IIendrix,  arid imn1ediatt.l-y had  the  defendant 
insure the same against fire f o r  a period of three years, with loss payable 
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t o  the mortgagee, as interest m a y  appear ,  iubject to  mortgage clause 
a t t a c l d .  T h e  cabin \ \as  insured f o r  91,000 and the  barn for  $1,500. 
T h e  three-year premium was $lG.SS for  occupancy of dwelling by owner 
and  "privatc stable." Tf  the ban1 had been classifiecl as  a livery <table, 
the  rate  on this  alone n oulrl have been $81.75 for  the threc-year period. 

T h e  policy provides : ii('ontlitionr Suspc~it l ing or I tc i t r ic t ing Insur -  
ance. ITnless otherwise provided in wri t ing attached hereto thi.; company 
shall not be liable fo r  loss occurring ( a )  while tlie l i a z a ~ d  i.; iiicreawtl 
by a n y  means within the control or knowlectge of t h r  insured." 

Thc  1)laintiff took poisession of tlie property on the d a y  of purchase. 
I n  about two months thereafter,  he  sold n1o.t of his horse,, retained only 
five, which he  moved to the b u m ,  and all  of his sadrllc equiplncnt he put  
i n  the cabin. F r o m  the cabin. he cont in~ir t l  to l e n t  tlicsc five horses for  
hirc. Thcy  were i n  the barn on the night  of 11 J a n u a r y ,  1947, when i t  
was destroyed by  fire. One had  been sold. F o u r  beloiiged to t h r  plaintiff. 
T h e  h r n  a5 n o r t h  about $2,200.00. 

Speaking of the  kind of businws he did a t  the H e n d r i s  place, the 
plaintiff s a i d :  "I r a n  a r iding academy, but thc barn  was private. . . . 
I n o r k  i n  the  winter and rent horcei in t h r  snninicr. . . . ( 1 .  Your  husi- 
ness is running  this r iding a c a d e ~ n y  f o r  hir ing liorccs and it  has  been 
t h a t  ~ i g h t  along f o r  s e w n  years? A. I n  the summer. . . . .\fter I 
11ought the R e n d r i s  property 1 did not r u n  a r iding academy. I closed 
the bniiiiess on Dorch Street,  and  just moved the stuff t o  the cabin and 
stored t h e  horses. . . . I never rented the horses to  anybody. . . . There 
were no saddles i n  the barn. . . . I t  was private." 

Thc defendant offered to return the  premium paid by plaintiff, and 
d e n r u r r d  t o  the evidence. Overruled;  exceptioii. 

There was a rerdict  fo r  the plaintiff and jutlgment thereon, f rom which 
the dcfenda i~ t  appeals, a s i g n i n g  as  principal error  tlic. refusal of the 
court t o  sustain the  demurrer  to  the  evidence. 

,Jones 13 Wrrrrl for  plcri?rfifs, n p p ~ l l e e s .  
Pnzofhers cP. iVrcli ins for d e f o ~ r l n n t ,  nppc l lnn  f 

STACY, C. J. T h e  appellant seeks to  pose the q l i ~ s t i o n  whether nonsuit 
is p r o p r  on plea of avoidance w h m  plaintiff'? own critlcnce shons  no 
liability to  h im under the policy in  suit. 17~picliqh 1 % .  Ins. Po. ,  121  
AT-. PC., 290, 28 S. E., 415. 

careful perusal of the record leaves us  with the impression t h a t  i t  
falls short of pre.enting the qucction. A t  most. the plaintiff's teqtimony 
i< eqiiivocal on the issue of avoidance, or increased hazard within the  
meaning of the policy. This  carrics the  case to t h e  jury. S h r l l  v. Row- 
m a n ,  155  K. C., 00, 71 S. E., 86. Disc.repancies and contradictions, even 
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in plaintiff's cridence, are for the twelve and not for the court. Bank 
u. Ins. Co., 223 K. C., 390, 26 S. $2. (2d),  862. The equivocation in  
plaintiff's testimony affected his credibility, but dic. not work a dismissal 
of the action. Ward v. Smith, 223 N .  C., 1-11, 25 S. E. (2d),  463. 
Counsel for the defendant, no doubt, made full use of this equivocation 
in his argument. 

Moreover, the mortgagee, who is also a plaintiff and interested by 
virtue of the loss-payable clause in the policy, may stand in an even 
stronger position than the owner on the motion to nonsuit. But we do 
not reach this point. 

I n  the absence of the charge, which is not sent L L ~ ,  i t  is presumed the 
jury was properly instructed, both in respect of the evidence and the law 
arising thereon. S. v. Hargrove, 21G N. C., 570, 5 13. E .  (2d),  852; 8. v. 
Jones ,  182 N. C., 781, 108 S. E., 376. 

On the record as presented, the motion to nonsuit was properly over- 
ruled. The appeal is limited to this one question. 

N o  error. 

STATE v. FREDERICK SUTTON. 

(Filed 25 February, 1948.) 
Rape § 23- 

Evidence tending to show that defendant, in a drunken condition, went 
to the office where prosecutrix worked, asked her a question, and after 
she had answered, continued to stare at her, that rrosecutrix went out in 
the hall and defendant, an adult male, followed anti continued to stare a t  
her, causing prosecutrix to become frightened and run up the steps fol- 
lowed by defendant, so that prosecutrix, frightened by implied threat of 
force, was caused to go where she otherwise mould not have gone, i s  held 
sufficient evidence to sustain a verdict of guilty of assault on a female by 
a male over 18 years of age. 

DEFENDANT'S appeal from Parker, J., Janua ry  Tl.rm, 1945, WASHINQ- 
TON Superior Court. 

Attorney-General MciMullan and Assis tant  Attorneys-General Brufon, 
Rhod~s,  and Moody for the State. 

P. H. Bell and E. L. Owens for defendant, appellant. 

SEAWELL, J. The defendant was tried In the Recorder's Court of 
Washington County on a warrant  charging him with assault on a female, 
he being a male over 18 years of age, and on conviction and sentence to  
12 months service on the public roads under supervision of the State 
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Highway Commission, he appealed to the Superior Court where the case 
was tried de not>o on the warrant, and resulted in conviction and a sen- 
tence of six months on the roads. The defendant appealed, assigning 
errors. 

H i s  challenge to the validity of the trial rests principally on the 
refusal of the court to sustain his demurrer to the evidence, and allow his 
motion to nonsuit because of its insufficiency, and on the alleged preju- 
dicial error in the instruction to the jury containing a summation of the 
evidence relating to defendant's conduct on the occasion of the alleged 
assault. 

While the court in a full charge stated and reviewed all the evidence 
in e s f ~ n s o ,  the challenged paragraph sufficiently epitomizes the evidence 
on which the State relies to serve the purpose of this review, and we 
quote : 

"If the State of North Carolina has satisfied you beyond a reason- 
able doubt from the evidence in this case, the burden of proof being 
up011 the State to so satisfy you, that  Frederick Sutton, at  and in 
Washington County, was a male person, over 18 years of age, and 
that on the 27th day of October, 1947, he did intentionally, unlaw- 
fully, and willfully go into the office of the Clerk of the Superior 
Conrt of Washington County and ask Mrs. Louise Allen, a female 
person, where was the Sheriff's office, and after Mrs. Allen told him, 
that he stood and stared at  her without moving, that  Xrs.  *411en went 
out into the hall and stood on the first step leading to the courtroom 
and that  the defendant came out into the hall and stared a t  Mrs. 
Allen; that  Mrs. Allen pointed in the direction of the Sheriff's office 
and that  as the defendant continued to stare, Mrs. Allen stepped up  
the steps two more steps, and the defendant stepped towards her two 
steps, still staring at  her, and that Mrs. Allen became frightened 
and ran up the steps and that the defendant ran up  the steps behind 
her ;  that  Mrs. Sllen was screaming; and if you further find beyond 
a reasonable doubt from the evidence in this case that this was an 
intentional show of violence or an intentional display of force by the 
defendant that  caused Mrs. Allen reasonably to apprehend imminent 
danger and that i t  put Mrs. Allen in fear and thereby forced Mrs. 
Allen to leave the Clerk's office and to leave the floor of the hall in 
front of the Clerk's office and to run upstairs to the courtroom, it 
will be your duty to return a verdict of guilty as charged in the 
warrant." 

There was evidence in  support of all the facts thus summarized, and 
we do not find the instruction subject to criticism as a matter of law or 
affected with prejudicial error. S. v. Williams, 186 N. C., 627, 120 S. E., 
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224;  8. I - .  I)nnicl, 136 S. C., 671, 43 S. E., 544;  S. 1 % .  Je f f r ey? ,  117 x. C., 
743, 23 S. I?., 175; A'. v. IInmptou,  63 N. C., 1 2 ;  S. 1,. -Uimjic?tl, 61  
N. C., 10s ; rq. 1 . .  ,SiricXlu~ld, 3 92  S. C.. 253. 134 S. E . .  850 ; A'. 1 % .  I ~ P I I -  
por t ,  156 X. ('., 597, 600, 72 S. E., 7 .  

Wliile the dc~feiitlnnt's evitlencc show. liilil to be a nian of good char- 
acter. :ind n l w  t 1 c ~ ~ l o ~ ) s  t h a t  lie (lid want  to  ta lk with the sheriff, and 
~ u b ~ e q u c i i t l , ~  did io, and wllile lie tlenics a n y  purpow to molest hIrs. 
a l l l c ~ l ,  i t  \ \ a s  :ilw in c~itlci~cc. t h a t  11c w i q  tlrulik, a i d  lie admits tha t  he  
was ((high.'' 

On  t l ~ c  el itlciicc the c a w  11 as fo r  the i n r y  ant1 the n~otioi l  fo r  jnclgnleiit 
of n o i i s ~ ~ i t  was propc1'1y ~'lcnied. T h e  c a v  c l o s ~ l ~  parallels S. 1 . .  Tl'illitrnls, 
supra,  and tha t  authori ty  i ~ ,  wc tliiiik, (~011tro11ing. 

W e  find 
S o  error .  

STATE Y. c w ( ~ r ,  I:AY nAixmr,. 
(Filed 25 Ft,lnwlrg. 194S. f 

1 .  Crin~hal Lam § HOb (5 ) -  

The r c ~ o r d  in tliis ctise, whilc sonie\yhnt defirient and wanting in clarity, 
is 71c.l.d to cont:~iii sufficient matter to give the Supreme Court jurisdiction 
tvf the appeal, ant1 the Stnte'r motion t o  dismiss is overrnletl. 

2. Criminal Law § 52b: Constitutional Lam a %+ 

It  is improper for tlie court to charge the jury that upon defentlnlit's 
own testi~nony hc is guilty of the offeiise c l l ~ r g c ~ l  and that the jury must 
return such verdict, oild t1~erenl)on to sentence defeiitlant. 

A P ~ E A L  by  defendant f r o m  WTillinms, .I., a t  September Term, 1947, of 
R r ~ s o x .  

Cr imina l  prosc.cution on indictment charging tht. defendant with as- 
s,ault with a deadly weapon r e w l t i n g  in serious injury.  

On the  night  of 2 J u l y ,  1946, a dance vTas held a t  the "piccolo joint" 
i n  Lucama,  wliieli was attended by the defeiitlant and Bud Rountree. 
Rountree says he tried to take care of the defendant as he was dr inking 
and h a d  h i s  a r m  sliot off n h e n  they reached his home. T h e  defendant 
says he sliot the p r ~ s e c u t i n g  witness bcvanse lie, Rouiitrcc, was dr inking 
and in t rud ing  in to  his horne fr ightening his wife and  children. 

T h e  record disalovcs t h a t  a t  tlie close> of the  eridence, the court u ~ e d  
tliis language : 

"Gentlemen of the jury, there is no evidence in  this  case indicat ing 
t h a t  R o m t r e e  had a n y  w a p o n  or tha t  he attempted to use a n y  weapon 
a t  a n y  time. IJnder the defendant's own statement he  would be guilty 
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of awault  n i t h  a deadly n c s p o n  and you 111uit re tu rn  s11ch verdict. 111- 

scilteiice i. six mnntliq, Xi. Clerk." 
T h e  record fur ther  rccitv. that  " the  jury did not leave t he  room a i d  

t i id not rai.cl thcir 1ian(1s ill ~ o t i n g  for  a ~ ~ i i v i c t i o n  of the tlefed:rnt of 
assault with a deadly wea~~on. ' '  

F r o m  t h  ~ ~ d g r i ~ e i i t  iml~osed,  t h ~  clcfendant a p p c a l ~ ,  :li.iq~iing errors. 

2. Same: Husband and Wife # 11- 
Cnder the rule in Skc77f'~'s c a w  n tlevisr to It. ant1 his wifc, during their 

natural lircs and then to R.'s lawful heirs, rests the fee simple in the 
male devisee subjtlct to the life estate of his wife, ant1 does !rot create an 
estate by entireties. 
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1 4 ~ ~ ~ ~ ~  by defendants from Will iams,  J., in Chambers at  Tarboro, 
North Carolina, 12 November, 1947. From MARTIN. 

This is an action to restrain the defendants from selling certain lands 
under execution. 

The essential facts are as follows: 
1. The land now sought to be sold under execution was devised to 

(2. C. Rawls and wife, Xartha Magnolia Rawls, in 1918, by J. H. Rawls, 
in the following language : ('This piece of property hereinafter described 
I loan to Crummel Cruesoe Rawls and his wife during their natural lives 
then to Crummel Cruesoe Ramls' lawful heirs desc4bed as follows," etc. 

2. On 19 Novembes, 1941, Shapleigh Hardware Company obtained 
a judgment in the Superior Court of Martin County against C. C. Rawls 
(Crummel Cruesoe Rawls) for $702.07, together with certain interest 
and costs, which judgment was duly docketed in the office of the Clerk of 
the Superior Court of Martin County on 21 November, 1941. 

3. C. C. Rawls and wife, on 13 February, 1942, executed a deed to 
(3. H. Manning for whatever interest C. C. Rawls might have in the 
lands devised to him by J. H. Rawls. 

4. On 18 September, 1947, the defendant, C. B. Roebuck, Sheriff of 
Martin County, under and by virtue of an execution directed to him from 
the Superior Court of Martin County, to satisfy the above mentioned 
judgment, advertised for sale on 27 October, 1947, all the right, title and 
interest which C. C. Rawls had in the lands refeired to herein, on 21 
November, 1941, the date said judgment was docketed. 

5. A temporary restraining order was issued IS October, 1947, and 
the defendants ordered to show cause why the order should not be con- 
tinued until the final hearing. 

When this cause came on for hearing below, the (court held that C. C. 
Rawls and wife held the property referred to herein, on 21 November, 
1941, as tenants by the entireties and that the judgment of the defendant, 
Shapleigh Hardware Company, was not a lien upon the interest of C. C. 
Rawls which ~ a s s e d  to him under the will of J. H. Rawls, and that the 
conveyance from C. C. Rawls and wife, to C. H. Manning, conveyed said 
lands "free from any lien of said judgment." Whereupon the restraining 
order theretofore issued was made permanent. The defendants appealed, 
assigning error. 

Peel & Manning for plaintiffs. 
Henry  C. Bourne for defendants. 

DENNY, J. The devise from J. R. Rawls to C. C ! .  Rawls and wife, is 
for their natural lives and then to the heirs of C. C. Rawls. Under the 
rule in Shelley's case, mhich has been firmly establiiihed in this jurisdic- 



N. C.] SPRIXG TERM,  1948. 530 

tion as a rule of law, C. C. Rawls took the devised property in fee simple, 
subject to the life estate of his wife. Cotten v. Moseley, 159 N .  C., 1, 
74 S. E., 454; Smi fh  21. Smith, 173 N.  C., 124, 91 S. E., 721; Daniel v. 
Harrison, 175 N .  C., 120, 95 S. E., 37; Hartnzan v. Flynn, 189 N .  C., 
452, 127 S. E., 517. Therefore, the judgment docketed against C. C. 
Rawls by the Shapleigh Hardware Company, 011 21 November, 1941, 
became a lien on his interest in the devised property. 

Consequently, the judgment of the court below is erroneous, and is 
Reversed. 

HESTER A. 3IcKINNEY v. L. H. DILL A N D  WIFE, MAY DILL. 

(Filed 26 February, 1948.) 

Appeal and Error § % 

The court, being of opinion that plaintiff's proof failed to correspond in 
some respects with her complaint, ordered a mistrial. Defendants ap- 
pealed for failure of the court to rule on their motions to nonsuit, and 
plaintiff appealed on account of the statement of the court that the com- 
plaint needed amendment to conform to the proof. Held: Both appeals 
are premature and are dismissed. 

APPEAL by plaintiff and defendants from Xettles, J., at September 
Term, 1947, of MADISON. Both appeals dismissed. 

Carl R. Stuart for plaintiff. 
J .  21.1. Bailey, Jr., for defendants. 

PER CURIAM. L4t the close of plaintiff's evidence the defendants moved 
for judgment of nonsuit. The tr ial  judge, without ruling on the motion, 
expressed the view that  the plaintiff's evidence did not in some respects 
correspond with her complaint, and in  his discretion and ex mero motu 
withdrew a juror and ordered a mistrial, with permission to the plaintiff 
to amend her complaint. The defendants appealed, for that  the court 
failed to  rule on their motion to nonsuit, and plaintiff likewise appealed 
on account of the statement by the court that  the plaintiff's complaint 
needed amendment to conform to  the proof. 

I t  is apparent that  both appeals are premature, and must be dismissed. 
N o  judgment or final order, or order affecting a substantial right, has 
been entered below, and the cause remains on the docket of the Superior 
Court of Madison for such proceedings as may seem advisable to  the 
parties. Johnson v. Ins. Co., 215 N. C., 120, 1 S. E. (2d),  381. See 
also Ten'Broeck v. Orchard, 79 N .  C., 518. 
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The tlcfeildants '  t l c r l~u r rc r  ore t c ~ l n s ,  interpo-wl f o r  t h e  first t i m e  in 
this Court, is n o t  p re sen t ly  presented.  

P l a in t i f f ' s  a p p e a l  : Dismissed.  

1lefentl:tnt's a p p e a l  : Dismissed.  

1 .  \Vi l l s  # 4: Frauds, Statutr of, # 0- 

2. bki~uds, Statute of, 3 3- 

1kni:l l  of t l ~ ?  c e ~ i ~ t r : ~ c t  ; I S  ;11Itlgc~l is  s~iffic~ir~~rt  ~ I I  riri.w the' rl(2feuhc' I I ~ '  the 
.st;rtnte of f r i~n( ls .  sill(.(' it l~lilccs tlrt~ 1111r(1(,11 1111011 ~~l:l i i~tiSt '  of ~ t i t i~ l~ l i s l l i ny  
thc  c.ontr;~cT 11y corl~pc~trnt  cxvitl('~lc.e. ;tilt1 if tllc c.outrac.t bc withill tllr 
s t : i t ~ t ( ~ ,  thc~ t v r i t i ~ ~ g  itself is tli~s o111y ( Y I I I I ~ I ~ ~ ~ ( ~ I I ~  tsvi(l(a~~(,(, to 11re1vv i t s  
c~sistc~~rce.  

3. Trial # 14- 

5. Frauds, Statute of, # 1- 

O n r  s f ; ~ t n t r  of frmitls ;rffects not only t l ~ c  c~rforc.c~~nc~rt  of ctontracta 
co~ninji  within i t s  te rms b11t ;11so their  vi~litlity. 

(5. A p p ~ a l  and Error W 31c- 

E s p r ~ s ~ i o ~ ~ s  in opini~111s of the  Supreme Court  x.nst  11c considered with 
:I v i c v  to t l ~ c  circ~unatanccs of the i r  use in ortlcr to  br correctly lultler- 
stood. 

7. \\'ills # 5d:  Exrcutors and Adniinist~~ators 3 15%- 

Where recovery for  breaclli of a n  a l l i yg~ l  contract  to deviw and l~eclneath 
is  preclutlcd by the  s ta tu te  of frnltdr. eridrmce tha t  plaintiff rendered per- 
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aorlnl s e r ~ i w ~  to dccenwd in rc,linlic.e 11lm11 the agreement warrants the 
su111nicsinll of the case to the jury up011 implied assuntpsit or quantum 
? , I (  rzlit. witliout ainenclmc~it of the cornpl~int. 

, \ P P ~ A L  by defendant f rom Sink, J., a t  September Term,  1947, of 
RUTHE.RFORD. 

Civil action for  breach of alleged contract. 
T h e  plaintiff mas reared i n  the  home of C.  L. and Dora  Freeman.  I n  

1933 she niarried Haywood Jarnersoii. I t  is alleged t h a t  C. L. Freeman 
consented to the marr iage only on condition t h a t  plaintiff and  her  hus- 
band "lire. n i th  hini, or on his place, and look af ter  h im dur ing  his life- 
t ime aud tha t  all of his property a t  his death mould go  to Annie Forney,  
now A\nnir  Janierson," subject to  the life occupancy and  use by his  wife, 
Dora F r w m a n .  I'lailitiff and her husband lived i n  the home of the 
Frcenia~is .  or on their  place. f rom 1933 unt i l  af ter  the death of C'. L. 
Ereeninn in 1939. Duri i ig  this  t ime plaintiff rendcred valuable services 
to  tlie Freemans-n~ucli of i t  of a11 onerous and menial character.  

C. L.  Freeman left a will i n  nl&h all  of hi. personal property was 
bequeathed outr ight  to liis wife, and all of liis land was devised t o  his 
\rift, "to usc as slie m a y  desire dur ing  her na tura l  life, and if upon her  
death t l ~ c ~ e  ~ l i o u l d  he a surplus left of a n y  of said land which she has 
iiot d i s p c s d  of, then ill that  c a v  I suggest and request t h a t  she leave 
ianie to  A\nnie Janierron,  ~110111 n e  h a r e  rai*ed f rom infancy." Tlle 
e s t a t ~  (wnsiited of lantl wortli frolii $10,000 to $15,000, and  p e r s o d  
propc1 ty valued a t  $2,500. 

Haywood Jamerson  tcstifietl tha t  when lie <ought C. I,. Freeman's 
c o n w i t  to  uiari6y his niecc, lie replied : "Annie is tlie only dependence I 
hare .  and if you and she m a r r y  I want  you to come and  s tay i n  the 
house v i t h  UP, and what  is 11ere nil1 be hers af ter  I a m  dead, . . . sub- 
ject to 1117 \ i i fe  pos*c-sioii as long as she lives. . . . H e  told me  several 
time. tha t  lie wanted - h i l i e  to have \\.hat he had af ter  his wife's d e a t h ;  
he n a ~ ~ t e t l  her  to h a ~ e  all  he had.  . . . 

"Q. I wish you noulcl state. if you k n o ~ v ,  how . \ in~ie was to be paid 
f o r  11n services?" 

1)efcntlant objects ; overruled ; exception. 
"Q. Go aliead and state, if a n y  time, Cal Freeman said a t  a n y  time 

v h i l e  you and Annie were living there a s  to  what her compensation for  
services rendered was to  be. 

",I. -111 I ever heard she was to  get all  of li i i  property tha t  was left 
af ter  his death.'' 

Dwight  Logan testified t h a t  Cal  Freeman told h im tha t  "he intended 
Annie Janierson to have the biggest par t  of his property." 

Lester Logan testified t h a t  he heard Cal  Freema11 say t h a t  Annie "was 
like one of his kids, t h a t  he  would do anything for  her." 
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Upon denial of liability and issues joined, the jury returned the follon- 
ing verdict : 

"I. Did the plaintiff, hnu ie  Jamerson, during the lifetime of the sald 
C. L. Freeman, enter into a contract as alleged i~ the complaint? ,111- 
swer : Yes. 

"2. I f  so, did the plaintiff, ,Innie Jamerson, on her part, coriiply with 
all of her obligations under said contract ? Answer : Yes. 

''3. Did the said C. L. Freeman breach said contract, as alleged in the 
conlylaint ? ,4nswer : Yes. 

'(4. What amount, if any, is the plaintiff entitled to recover? Answer : 
$lO,OOO." 

From judgment on the verdict, the defendant appeals, assigning errore. 

D o n  C .  Y o u n g  a n d  W .  K. X c L e a n  for plaint i f f ,  appellee. 
H a m r i c k  & Hamrick . .  R. 8. E a v e s .  nnd S i d n e y  L. Truesdale  for (16- 

fenclant, appellant.  

STACY, C. J. We think the plaintiff has misconceived her rights and 
remedies. 

Conceding, without deciding, that  the complaint contains sufficienr 
allegation of a special promise on the part of C. L. Freeman to devisc 
and bequeath all of his real and personal property to the plaintiff in con- 
sideration of services to be rendered by her-the theory upon which the 
case was tried-we think the action, as thus encompassed and tried, 
must fail because the promise falls within the st t tute of frauds and i: 
not in  writing. G. S., 22-2; S t e w a r t  v. W y r i c k ,  ante ,  4 2 9 ;  Coley  I . .  

Dalrymple ,  225 N. C., 67, 33 S. E. (2d), 477. An agreement to devise 
real property is within the statute of frauds, as is also an indivisible 
contract to devise real and personal property. G r a d y  1 , .  Fnison,  224 
N. C., 567, 31 8. E. (2d),  760. 

"Where the plaintiff declares upon a verbal contract, void under the 
statute of frauds, and the defendant either denies that he made the con- 
tract or sets up  another and a different agreement, testimony offered to 
prove the par01 contract is incompetent and should be excluded on objec- 
tion." B r o w n i n g  v. B e r r y ,  107 N. C., 231, 12 S. E., 195; Anno. 155 
A. L. R., 89, et  seq. 

The defendant does not specially plead the statute of frauds, but he 
denies the contract in his answer. G r a n t h a m  v. G r a n t h n m ,  205 N.  C., 
363, 171 S. E., 331. This put the plaintiff to proof and required her to 
make out her case, "as a denial of the execution of the contract in the 
answer was sufficient to protect the drfendant from liability under the 
statute of frauds, and i t  was not necessary to plead the statute specially.'' 
M i l l ~ r  I . .  ,Vonnzife Co., 152 N .  C., 608, 68 S. E., 1; McCnll  v. Industr inl  
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Ins t i tu t e ,  189 N.  C., 775, 128 S. E., 349; Price  v. Ask ins ,  212 N .  C., 583, 
194 S. E., 248; McIntosh on Procedure, 486. Indeed, i t  is said in a 
number of cases that  the denial of the contract is equivalent to a plea of 
the statute. E b e r t  c. Disher ,  216 N.  C., 36, 3 S. E. (2d),  301; McCall  
v. Indus t r ia l  Ins t i tu t e ,  supra. The effect of the defendant's denial was 
to impose upon the plaintiff the burden of showing a written contract 
which complies with the statute of frauds, if he would recover on the 
contract or for its breach. H e n r y  v. I I i l l i a rd ,  155 S. C., 372, 71 S. E., 
439, 49 L. R. ,4. ( N .  S.) ,  1 ;  Anno. 158 A. L. K., 122-124. 

I t  is settled by numerous decisions that  if the contract be denied, or a 
contract different from the one alleged is set up, or if the contract be 
admitted and the statute of frauds specially pleaded, parol evidence is 
inadmissible to show the existence or terms of the agreement. I I e n r y  v .  
H i l l iard ,  supra;  Hol l e r  v. Richards ,  102 N .  C., 545, 9 S. E., 460; X o r r i -  
son  v. R a k e r ,  81 K. C., 76;  D u n n  v. X o o r e ,  38 S. C., 364. "Where the 
plaintiff sues upon a contract, the performance of which he seeks to 
enforce specifically in equity, or for  the breach of which he seeks to 
recover damages a t  law, he must ectwblish the contract by legal evidence, 
nud if it  is required by the statute to be in writing, then by the writing 
itself, for that  is the o n l ~  admissible proof." l l ' inders P. I l i l l ,  144 N .  C.,  
614, 57 S. E., 456; Balen t ine  1%. Gil l ,  218 S. C., 496, 11 S. E. (2d), 456; 
Morrison v. B a k e r ,  supra. 

As a d e m i e r  ressort,  the plaintiff contends that  the defendant waived 
the defense of the statute when lie permitted the witness, Haywood 
,Tamerson, to answer the last que~tioli  propounded to him without objec- 
tion. (See question and answer abore set out.) There are several 
answers to this contention. I n  the first place, i t  will be noted that  objec- 
tion was entered to  the question next immediately preceding the one 
propounded to the witness, and the last question was but another way of 
formulating the same question which had just been the subject of objec- 
tion. Secondly, it  may be doubted whether thi? last question and answer, 
even if admitted without objection, make out a promise on the par t  of 
C. L. Freeman to leare his property to the plaintiff by will. Browning  
u. B e r r y ,  supra. Thirdly, it lvas held in Grtrnthanl r. G r a n t h a m ,  supra,  
that where there was a denial of the contract the d e f ~ n r e  of the statute 
was not waived by a failure to object to  the parol evidence offered on 
the hearing. The holding is supported by s c ~ e r a l  earlier decisions. 
C:ulley 2%. X a c y ,  84 N.  C., 434; X o r r i s o n  I > .  R n k c r ,  supra;  R o n h a m  TI. 

Craig,  80 N .  C., 224; Barnes  v. R r o ~ r ~ ,  71 N. C., 507; S. c . ,  69 N. C., 
439; Allen ?>. Chambers ,  39 iY. C., 125. SCC Note, 49 L. R. ,I. (N .  S . ) ,  
pp. 12 and 1 8 ;  also 158 3. L. R., 138. Thc defendant's failure to object 
to evidence would not perforce work an abandonment of his defense or 
a waivcr of the denial of the contract. Barnes  1 % .  Tengue .  54 K. C., 278 ; 
Hal l  1 % .  Jliscnheirner,  137 N. C., 183, 49 S. E., 104; S e a l  21. T r u s t  Co.,  
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224 S. C.. 102, 29 S. E. ( 2 ~ 1 ) )  206: Il(rrt%c!j r .  r:i~lkclr, 226 S. C., 711, 
40 S. E:. ( 2d ) )  202. C'f. L l i l i s o ~ ~  I ~ .  Pi'ccl(~, I 2 0  S. ('., 318, 17  S. E. ( I d ) ,  
339. Norcover, i n  ~ i e w  of t l l ~  t11coi.y of tllc tri:rl the tlcfe~ld:~ilt  iuay 
h a m  coi~iitlerrtl  a n y  crit1cnc.c of a 1~11.01 n g r w ~ ~ l c ~ l t  i~ r ~ l e ~ . i ~ i ~ t  and of i1n 
avail to  the 1)lnintiff i n  niaking out 11cr C ~ C C .  L t~fon  I$. I lcrdl~c~t~i ,  127 
?;. C1., 9G, 37 8. E., 1 4 3 ;  Joi3tl c t l  r s .  E'11111(7cc ('o.,  1" 6. C., 1-23, 35 S. E., 
247. the agrcoment w a q  tl(~iiict1 ill the t l c f r ~ ~ t l a i i t ' ~  an-ncr .  i t  \\a. 
not necessary for  hi111 to iilqist on the d:itute a' a bar. 'Fhc con~pla inan t  
ill such rRhC mutt produce legal cv id t~ i~cc  of the agrccnleiit n h i c h  cannot 
be eqtahlishctl by p r o 1  proof n1erely"-EnnX, 1%. L'oot, 3 Pa ige  C'h.. 478, 
quoted with aplworal  i n  l?otr7t(ot1 I $ .  ('wiig, strp;ii Likewise, the f'ollon - 
ing  terse statement f rom X O ~ T ~ S O ~ I  1 % .  Bnkcr,  c t rpo,  has  been rcpeated in 
a 111unbcr of la ter  c a v s :  'LAl contract whicll thr  law rcqui iw to be i n  
n r i t ing call be p ~ o v e d  only hy the wri t ing itsclf, not as  the b ~ c f ,  but  as 
t l ~ c  o , ~ l y  trdtttiaiibl~~ C I ~ ~ ~ C I I C P  of i t s  ~ I ~ S ~ C T I C P . "  'rhe protection of the 
s tatutc  rxtends not only to  the p c r f o ~ i r ~ a n c c  of thc contract.  bnt to it? 
discorcry as  well. 13ort1cs 7.. 'l'ctrq~rr, tstlprn. T o  show a pal-ol agreen~ent ,  
n hen a written one is reqnircd, is  to fal l  short (of the 1 w r w l . y  p~.oof. 
Kluftz  1%. Allison, 214 N. C., 379, 190 S.  E., 395. 

T h e  plaintiff noultl  have us  adopt  the F,ngli41 pl-acticcx nllich prcvaili  
under  a s tatute  s o ~ n e ~ v h a t  different f i * o ~ n  ours, and which iq enforcecl as 
a ru l r  of evidence. .Joriltrn 1 % .  Ftu+t~oczc Po., sirpro. The  fir*t X o r t h  
('arolina decision on the subject,  L?JOV c. Crissnzan ( l 8 3 9 ) ,  22 S. C., 268, 
ii~dicatccl a preferenre f o r  the  Engliqll practice, Eut this  wa.; .;on11 al)an- 
donccl i n  the c a w  of Allc!i c. Chnvzllers (1845),  39 PI'. C., 125. Since 
this la t ter  decision, we have folloxed the  rule t h a t  wlien tht> protwtion 
of the s tatute  is inrokctl, the plaintiff is e i~t i t lcd to rccovc3r only by 
s l i o w i ~ ~ g  compliance with its provisions. G111lcg 1 % .  X ( I < , ~ / ,  sstrpr(i : 13r l~ t t -  
tint 7.. Gill, supro. T h e  Englibh s tatute  of f rauds  goe, nnlp to the 
enforc rn~cnt  of coiitractq coming n i th i l l  i ts t e m c ,  and not to their  ~ a l -  
itlitp. Ourq affcctq thc substancc a- nc l l  as thcl r e n ~ c d ~ - .  I1~~11ce. the 
difference in  procedural inqi+xrc. F:xprcssions m a p  lw found in soinr 
of tlic caws which seen1 to overlook this distinction. I Ioncvcr .  i l l  moqt 
of them it will be d i s c o ~ ~ r r ( l  tha t  tlic point now under  rcvi tw WLI* not ill 
focur. E v e r y  expression to be correctly i~nderstood,  ought  to  Iw co~i \ id -  
eyed with a view to the  circunlsta~icw of i t<  use Xrifps i s .  I'lott. 222 
S. C., 679, loc. r i t .  6S3. 24 S. E:. (211), 531;  1'. S. I>.  R ~ c r r ,  4 Cra11c.h.) 
469. T h c  plaintiff's dcrnier position iq not sustainctl. 

T h e  complaint is broad enough, I~o~vever ,  to  ,uppo~. t  a ~ w o v c r y  oil 
implied ossumpsif to  p a p  the plaintiff thc  r ~ a s o n : ~ b l r  w o ~ t l ~  of l l c ~  S E ~ T - -  
ices or qtcnntum wcrltif as  expreswl  i n  somr of the case.. and there is 
evidcnce to war ran t  the  submission of the casc to  the  ju ry  ou this theory. 
Gmd!j  I ! .  Fnisorr, suprn ; a?-~nl 11. T ~ t d  PO., s u p ~ o .  Indeed. it  m a y  be 
doubted n h e t h c r  the complaint or the e ~ i d e n c e  slioxw more t h a n  a cause 
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of action for  the reamliable no l~ t l i  of plailitiff's - a G x q .  ~ ~ ' f ~ r u n r t  1 % .  

Tl'//rick, suprn;  C ' o l ~ y  z.. ~ c r l ~ y m p l c ,  auprrr. "Where the plaintiff 
alleged a contract to  pay for  .cr\-ic~., performed, and, upon the t r ia l ,  
f a i l d  to prole a *pecial contract. 1j11t did p r o w  thc perfoi*mance of the 
service- antl tlicir ~ a l u c :  IIcl(1, tha t  he was entitled t o  recover upou 
clririj~l~cn~ mcrutt n i t h o u t  a n ~ e n t l i i ~ g  the complaint." Thi rd  Syllabuo, 
V f o X c s  1 % .  ?'n?jlor, 104  S. ('., 394, 1 0  S. E., 566. See Xobrr f s  a. Wood-  
/ (  orX i n q  ('o., 111 N. C. ,  432, 1 6  S. E., 415, and 3lcInto.h on I ' rocdure,  
421. 

r 7 I he ~ r w l i c t  antl j ~ t l ~ n ~ e ~ ~ t  nil1 hc qct a.ide and the call-c 1 ~ ~ 1 n a n r l 4  for 
t11w1 on the theory of implirtl ~c\\rri)lp<tt or qurrniictn mcr/ i i t .  

S c w  trial.  

T h r  fnct that the surriring p a r t ~ ~ e r  instituting action on a partnership 
nswt hns not filed hond as rt~ql~irtvl hy  Q. S.. .-,!I-74, is not gro11nr1 for 
nonsuit. since the rcquiremei~t of :I bnntl is for the protcc3tion of the estate 
of the tleccasetl pnrtner, and tlic o l ~ j ( > c t i o ~ ~  is not  ; iv:~il; i l) lv to one who is 
rnr,rc,ly :I rlcbtor of the p:~rt~i t~rship.  This conclusion is consonant with 
(:. S . .  59 - i i .  ~rhic.11 provitlc~ t11;rt 11l)on fnilnr? of the snrviring pnrtner to 
file 11o11tl. the Clerk of the Supt\rior Conrt shall appoint a collector of the 
~,;lrtnc>rship upon :ipl~lic:rtion of :my lwrson interested in thc estate of the 
t1ecc;rsctl pnrtner. 

3. Equity a .% 
1,nchcs ic; an equitable defense which is not ordinarily tenirble in a court 

o f  lrim ant1 011 a legal tlemand. ant1 ill this action to recover the halance 
tlne on ~mrchnse price of potatoes the plea of laclws i e  held unavailing. 

I'I,~ISI'IFFS' appeal f rom B o ? ~ c ,  .J., J a n u a r y  Term,  1948, PASQUOTANK 
Superior  Court .  

'The plaintiff, W. B. Coppewn~it l i ,  antl his brother, Elisha Copper- 
smith, Sr.,  dur ing  the pear 19.27 were cngagctl a, partners in thc h ~ ~ q i n e s s  
of farming,  raiqing and .elling i r i A  potatow. Dur ing  the swnrnpr of 
1927 a quantity of the potatoci so p~wducctl n e r c  \old and del iver~rl  to 
thc defendant, it is alleged, thc total 1111rcha.e price : t z u o ~ ~ i ~ t i ~  g to $ 5 , . 3 O ,  



upon whirl, the defendant paid $2,000 in 1929, tlie balance r en~a i~ l ing  
unpaid. Lhr ing  tlie intcrvcwing years before the co~nrneiiceillent of this 
suit it is ill evidence that  Upton 011 several occasic~iis promised to pay the 
balance due for tlie potatocs but iicvw did so. 

h l e a ~ ~ t i m t ,  in the year 1928, Elisha Coppersmith, Sr., died, leaving 
surviving him a widow, Mrs. Attic (loppersmith, and two children, 
Elislia (!opl,c.rsn~itl~ ailti XI,>.  Ilm~ti Ilopkiiis, ;all coplaintiffs in this 
action. 

The  estate of Elislla Coppersmith, Sr., other than the interest he is 
alleged to have had ill the item sued upo11, has teen fully administered 
and settler~~eiit made with his heirs and distributees. 

I'lailltiff' joined witli him the widow and chili.ren of Elisha Copper- 
smith, Sr.. above nan~ctl, brought this suit ~gain : j t  Upton, a resident of 
F'irgil~ia, for tllc i7ec:overy of the balaiice due upo:i the purchase price of 
tl~rh potatcw ;tntl. in aid of the service and juri~dict ion,  attached lands 
of tlic: d r f ' e ~ l a n t  ill I'asquotank ('ounty, \\.liere the suit was brought. 
Con~plaillt \r a -  filcil setting u p  a h v c  11~r t inrnt  facts. 

The  dr-frncla~~t o1is1vc.1~1, adniitting the purcliaje of a quantity of the 
potatoe!: EIYJTII the plail~tiff I I ~  L. J .  I7l)ton & Ctxi~pany, a corporation 
of \vllic.l~ ]I(. \\.as ~~res id ( . i~ t ,  but (I(wying that  he was in business on his 
o\vn account. or tliat 11c Iiatl, ~)c~rson:rlly, bonglit any potatoes from plain- 
tiff; and avtri~i~illg that  t l ~ c  cdorl)or:~tioi~ liad failed and gone out of busi- 
ncA<s sl~ort ly af'tt~r 1928. and that its l ~ ~ ~ r d s  11aw bccii destroyed. 

The cl(:f'c~lltiailt denied that  plaintiff' had 111ade :my claim upon him as 
alleged in his cornplaiiit and pleaded that  the plaintiff is estopped by 
reasoll of his laches from now asserting tlie claim. 

Tipon the trial the plaintiffs' having offered crvidence in support of 
their contentions, rested their ease. The defcndar- t did not dcrnur to the 
evidence, but rnoved for judgment of nonsuit upon the ground that  the 
cause of action of the plaintiffs, if : u n ~  was in  the sur~riving partner, 
VT, E. Copperxnitli, and lie liad not qualified as such under the statutc 
and had no right to maintain this suit, lie had not given the above men- 
tioned bond. The court, being of that  opinion, s.wtained the motion of 
defendant upon tliat ground, over the objection and exception of the 

Thereupon the court signed the judgment of nonsuit, to 
wliicl~ the objected, and excepted, and appea l~d ,  assigning error. 

If. C l t r r ~ r l r e  Dozier a n d  John 11. I f a l l  for p l a i n t i f f ,  a p p e l l n n t s .  
If', A .  M ' o r i h  for d r f r n d a n t ,  oppc7li.e. 

I .  I I., T S1icc~s~ioil to property by virtuch of survivor>liip in joint 
trnaiwy \ \a \  almlislied hy an early statute, now, bvitli some amendment, 
C r .  S., 41-2. Thc statute, ho\vevc>r, nlakr5 cer ta i l~  modifying provisions 
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relating to c s t a t ~ s  uhed in partner4iips. The proviso vc>t> in the sur- 
v i ~ i n g  partner the estate held ill joint tenancy for partnerhhip purpose 
"in order to enable him to settle and adjust the partncrship hus i~ le s~ ,  or 
pay off tlie debts which may have been contracted in pursuit of the joint 
business; but as soon as the same is effectetl, the survivot ihall account 
with, and pay, and delivpr to the Ileirs, executors, administrators and 
assigns rcs~~ectively of such d~ceascd partner all such part, share, and 
sum. of nioney ab lie may be entitled to by virtue of the original agree- 
ment, if any, or according to his share or par t  in the joint concern, in 
the same manner as partner&p stork is usually ,<ettled hetwcen joint 
merchants and the representatiws of their deccased partners." See 
Sfroud 1 % .  Sfroud. 6 1  N. C.. 526. 

To be read in connection with this section respecting settlement of the 
partnership affairs by the surviving pxrtncr, is G. S., 59-74, found in 
the chapter on partnership, requiring that  the surviving partner -hall 
execute a bond wit11 surety, conditioned upon the faithfnl performance 
of his duties in the settling of the partnership affairs. 

The first queqtion presented by tlie appellant is w h e t h ~ r  the giving 
of this bond is a condition ~~receden t  to thc maintenance of an action 
111' the surviving partner to recover tlehts due the partiic~rxl~ip a t  tlir time 
of it, diqwlution by death of one of them. The affirmatiri. view. we are 
auarc.  has hwn  judicially adopted in several jurisdictions where, as 
here, snnivorship, a i  an incident of joint tcnancy, has hccn preserved 
with r r s lmt  to I ,artncr4iiI~ ~ r o p e r t y  and power given to thc wrviving 
p a r t n c ~  to settle the affair5 of the partnership, and a bond rqu i r ed  of 
him in coi~nection nit l i  that administration. ,2pparently the queqtion 
has never been raised here. Typical cspression of tlie view that thc filing 
of the bond is a condition precedent to the maintcnancc of thr action 
map bc found in ( ' n m p b e l l  v. Bohnn,  148 Kan., 205, 80 P. ( a d ) ,  1110; 
1 2 1  A. I,. R.. 586. Anno. 869. 

Conceding that  the extraterritorial statutes may be con~~mrable  to our 
own, nererthrless a study of our own laws, read i n  pnri m a t r r i n ,  leads us 
to a contrary conclusion. 

Thc purpose of the statute, G. S., 59-74, requiring a bond of the sur- . . 
vivlng partner, is, we think, limited to the protection of those who are  
interested in the propclty or cstate administcmd by tlic -1lrriving part- 
ner, who is required to account to them and pay over in case there is a 
surplus (of that  intereqt) after paying the par tnerd~i l )  dtht;.. T t  is a 
trust relationship in which only they have a legal i n t~ rcs t .  Therefore, 
the objection that  the surviving partner has not filed the 1,ond is not 
available to the defendant, who is merely a debtor of the ~ s t a t c .  

Moreover, i t  seems apparent that  the giving of the bond cannot be 
regarded as a condition precedent to the maintenance of the action, for 
the reason that  Section 59-75 provides an alternative remedy upon fail- 





,\1'1'041. 11\ t a rea tors  f r o m  S c f f l e a ,  .T., and a jury, a t  the October Term,  
1047. of EL r c  o x m .  

Thiq i~ a c a ~ e a t  to  the beri l~t  f o r  piobate  as  tlie nil1 of 
W. J. C'as~ada.  deceased, who was twice married. H i s  first wife, Violet 
Ca-i:ida, tlicd intestate 24 J u n e ,  1001, leaving tlie fol loning six minor  
chilt1rc.n horn of licr union with tlie decedent: J e t e r  Cassada, Dewey 
C'a\.atIir. George Ca-iada,  Xcl is ia  Cassada, E u l a  Cassada, and  I v a  Cas- 
Sacla. Melif-a Paqsatla, E u l a  ('assada and I v a  Ca.sada Mere subsequently 
nialried ies Imt ive ly  to men bearing the surname, of Plcmnlons, Bailey. 
i~iitl T i l l e r  I v a  Cas*atla Tillery thetl intestate, survived 1). a n  only 
daughter ,  Mrs. R. D .  Guntcr .  Af te r  the death of his first n i fe ,  TIr. J. 
( '1wida contracted a second marr iage ~ v i t h  Lucinda Cassada, and  had  
the following nine children by hcr  : M7inston Gas-ada, TTista Cassada, 
1 ,nthtr  Ca+ada, M a y  Cassada, S o r m a  Cawit la ,  K a t e  Ca=adn, Wil lard 
('ir-,~tla, Cecil Cassada, and Lyle Cassada. 

Ori .5 March,  1003, IT. J. Cassada bonglit 1'32 acle. of l a i d  k n o n u  as  
r l i , .  .T,id T e l I ~  f a r m  on Turkey  Creek i n  Dui~conli)e ('ounty f rom cT, E. 
11,111~~rtoil fo r  a recited coiiiitlcratioil of two tllousand dollars. ITerc 11e 
niatlt his home unt i l  h i i  tlcatli 011 25 Decrmbcr, 1045. This  f a r m  con- 
. t i t ~ ~ t c \  jxactically the cntire estate of the tlecrde~it.  ALccording to teqti- 
I I I O I I \  wJtluccd by the caveators on the t r ia l ,  the Jut1 Kcl l ;  place had a 
111iliL~t \ ~ ~ I u c  of about twentyfive thousand dollars on 29 December, 
1(1::fi n 1 1 c  11 lIT. J. Ca-sada executed the  script n o ~ r  offered foi- probate as  
I l l .  T i  111 

I{! tlll- I lq )e r  writing, tlie deceawl  nillecl all  of his property, inclntl- 
iiig tlic ,Ti~d TTells f a r m ,  to  Lucinda Cawada,  his  s e c o ~ d  wife, and to 
X 1 1 1 : i 1 ( 1  ( 'a<-ada, Crcil C'ascada, and Lplc Cacsada, his three youngest 
ioii- In 111. - t  coiitl m a r ~ i a g c ,  sul)lect only to t h r  p a ~ i n r ~ l t  of fifty dol l .11~ 
111 c21.11 t o  (,:I( 11 of his o t h w  t n c . 1 ~ ~  children. T h e  propou~ltlcr-,  T,uciu,la 
( i ~ c - : r ~ l i ,  K i l l , i l d  ( 'aqiada, ('eel1 Caiaacla, and Lyle C'assatla, cau.ecl this 
1 ~ 4 1 ~ 1  n ! i t l l ~ e  to  1w atlillitted to probate ill cornrilon foil11 brfoic tlie 
S I I ~ C ~ S O I  ('o111t of Ihiilcombe C'ounty, and thereupon J e t e r  C'awtda filcd 
it ( - X I  vat contc..ting the validity of thc scr ipt  as the  nil1 of IT. J. Ca-.atla 
1 1 1 ~ 1 1 1  tliv allegcttioni: t h a t  W. J. Cassada lacked teqtamentary capacity a t  
tlic tirtlc> of li- mecution and t h a t  i ts  execution was procured t l ~ r o u g h  
1111tlnc ~nf luenc(~  ~ x t ~ i ' t c d  upon IT. J. C a w d a  by the propounders, Lucinda 
(',~-a~l:, :ind TVilla~tl C'asqada. I t  is asserted i11 the brief of the  pro- 
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pou~ictcrs that  Dewey Ca~sada ,  George Cassada, Melissa Cassada Plem- 
moils, and Mrs. R. D. Gunter, joined Jeter  Cassada in the prosecution 
of the caveat. This Court assumes this assertion to be true for the pur- 
pose of this decision, des1)ite the fact that  there is nothing in the record 
sustaining it except a mere recitation in the judgment. Thr  trial 
court properly ruled that  the evidence adduced on the hearing was i n s ~ ~ f i -  
cicnt to justify the submission of an  issue as to undue influence. 

There was sharp conflict in the testimony on the tr ial  relat i l~g to the 
mental state of Mr. J. Cassada. I n  s u ~ n o r t  of their claim that  t l ~ r i r  

A A 

virtual disinheritance mas an unnatural act on the par t  of the decedent, 
the caveators offered evidence indic:ating that  while such children vere  
small infants and while he was serving as their guardian, TT'. .J. Cafisadn 
wrongfully invested in the purchase of the J u d  Wells place about 4s 
hundred dollars accruing to the six children of his first marriage from 
the estate of their deceased motl~er,  TTiolet Caesada, and that  he n e v ( ~  
repaid such moneys so used by him to such 'children. To repel any 
inference that  there was anything unnatural in the act of 11'. J .  Cassada 
in willing practically all of his property to them, the propounticrs under- 
took to prove that  thc propounders were the on1,y members ~ ) f  the family 
residing with and dependent upon the decedent at the tirnc of thc csecu- 
tion of the alleged will, and that  the decedent had paid orcr to his chil- 
drcn by his first marriage all moneys accruing to them from the eqtatr 
of their deccascd mother. I n  this connection, the propounders wcre 1wr- 
mitted to introduce in evidence over the exception of the cawator.; a 
declaration made by Dewey Cassada, one of the caveators, after the filing 
of the caveat, to the effect tha t  he had r ece i~ed  from his father and 
guardian, W. J. Cassada, his full share in the estate of his deceased 
mother, Violet Cassada, and that  he disclaimed any interest in tlte J u d  
MTclls farm or in any other par t  of the estate of W. J. Cassada. Dewey 
Cassada did not apllear on the trial as a witness, and his declaration was * - 
not authorized in any way hy any of the other caveators. 

Upon issues submitted, the jury found that  t;?e paper w i t i n g  oft'cred 
for probate had been executed by W. J. Cassada in due form of law, and 
that  W. J. Cassada possessed testamentary capacity a t  the time he signed 
the same. The tr ial  court entered judgment on the verdict e~tahlishing 
the script in question as the will of the decedent, and the caveator* ap- 
pealed to this Cour t  upon exceptions duly preserved. 

&I?/ W e a v e r  and J a m e s  E. R e c t o r  for propounders, nppt~11~r.s.  
Qeorge  M .  P r i t c h a r d  for  cnueators ,  appe l lan t s .  

ERVIX, J.  The probate of a will is a proceeding in rcm, and there 
are in a strict sense no parties to an issue of der i snv i t  re1 non .  In re  
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1 ,~1 ) ) (7 . r .  226 S. C., 498, 30 S. E. (M) ,  38S. But  the courts put pro- 
pounders and caveators in the category of parties for the purpose of 
ru l i i~y  ulwn the admissibility of their adinissions and declarations in will 
contebtc Pec Page 011 Wills (Lifetime Ed.) ,  Vol. 2, sections 801, 802, 
503. 

The cxc.c],tion of the caveators to the introduction of the declaration 
of Dewey C'aahada premlts  thi? question for determination: Where 
several heirs at lan and nest of kin caveat an alleged will of a decedent 
on the ground of testamentary incapacity, are extra-judicial admissions 
of o m  of the ca~ea to r s  made nithout the authority of the others compe- 
text as substantive evidence in behalf of the propounders to contradict 
the assertion of testamentary incapacity made by the caveators or to 
establiqh the claim of testamentary capacity advanced by the propound- 
ers? This question must be answered in the negative. 

The propounders insist, however, that  this answer is incorrect, because 
of the familiar rule of evidence that  a declaration against interest con- 
stitutrs legal testimony against the declarant. XcCrazne v. Clarke, 6 
S. C'., 317; Enloe v. Shemll,  28 N .  C., 212. -1s the statement of Dewey 
C'a+ada received in evidence on the trial has a tendency to refute the 
claim of the caveators that  their virtual disinheritance by the decedent 
Jrae nnnatursl, i t  is undoubtedly a declaration against the interest of the 
clecl~rant, Dewey Cassada, and would clearly be admissible against him 
a- ~uc*h under the authorities if he were the sole heir a t  law and next of 
k ~ n  c f  the decedent. 167 -1. L. R., I\nnotation, 12-109; 28 R. C. L., 
XiII*, section 412; Pollath. 1 ) .  Pollock, 328 Ill., 179, 159 N. E., 305; 
IILc Xirnn I * .  V u r p h y ,  259 Mass., 397, 156 N. E., 680. See, also, in this 
connwtion, the authorities quoted in these North Carolina cases: I n  re 
F O U  l c r ,  156 S. C., 340, 72 S. E., 357; Ann. Cas. 1913d, 85, 38 L. R. A. 
(S. S.). 7-15; Linebarger v. Linebarger, 143 N .  C., 229, 55 S. E., 709, 
1 0  A\nn. ('as., 596. This mould be true in  such case, because the admis- 
elon. a- to the mental capacity of the alleged testator would affect the 
~ n t t w s t  of the declarant only. Ramseyer v. Dennis, 187 Ind., 420, 119 
X. E., 716. 
n,,; I h j ~ i c J ~  C'asqatla is not the sole heir a t  law and next of kin of W. .J. 

I .  Fin2 other heirs a t  law and next of kin of the decedent have 
loinctl in t11( cwreat and are here resisting the probate of the script in 
cuiltrovrrs,v. I'he admission of Dewey Cassada received in evidence on 
the trial was not authorized in any may by any of the other caveatow. 
Th(1.c facts call for the application of the well settled and just principle 
that no one should be concluded by the unauthorized statements of 
a l~othrr  whcrr thcre is no privity between them and they have no joint 
interest in the matter in suit. Linebarger v. Linebarger, supra; 31 C. J .  
S.. Evitlencc. section 318. No privity exists between Dewey Cassada and 
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the other careators. Each of the claveators claims independently of tlic 
others through TV. J. Cassada alolie under thc statutes of descent and 
distribution. The caveators have a community of interest in the success- 
ful prosecution of the caveat, but they do not have a joint interest in the 
nlattcr in suit in a legal sense. On the conirary, their intereats a r r  
~everal .  I f  they meet with success in their effort to defeat probate of 
the alleged will, they will not be joint owners of either the real or the 
personal property of the decedent. I n  such event, they will hold their 
respective shares in the land in question as tenants i n  common and their 
respectire shares in the personal estate under cnnsideration in eeveralty. 

This is not a case where a tleclaration against interest can be achi t ted  
as against the party who made it and excluded as against his copartitls. 
This is true, because the paper writing in contrcwrsy cannot be adn i i t t d  
to probate as against Dewey Cassada and rejected for probate as againqt 
the other cal-eators. The  issue relating to the testamentary capacity of 
the deceased involves the validity of the alleged will as a whole, arid the 
court is limited in power to the ren~lition of a judgment eithcr prohating 
tlic allcged will in itq entirety or rejecting it as a whole. The adniiy4on 
of Dewey Cassada should not, tliercfore, be reccired in cl-idencr, 1)ccause 
it could not possibly have any effecat as to himself without affecting the 
o t h e ~  caveators. Hence, reason denlands that  t h?  declaration he excluded, 
and that  the propounders he required to maintain their po3ition upon 
the issue concerning the testan~entary capacity of the decedent hr  tmti- 
mony competent against all of the caveators. 

This conclusion finds full support in well considered deci>ion.: of this 
Coin-t and of appellate courts in other jurisdic1,ions. AlfcDorwltl I > .  Xc-  
Lendon ,  173 K. C., 172, 91 S.  E., 1017, Ann. Cas., 191SA. 1063; I,? re 
Fowler ,  supra;  Linebarger  21. Linebarger ,  supra;  Es ta te  o f  D o l b e ~ r ,  153 
Cal.. 652, 96 P., 266, 15  Aim. Cas., 207; Roller v. K l i n g .  150 Intl., 159, 
49 N. E., 948; Powel l  1%.  Bech te l ,  340 Ill., 330 172 S. E.. 7 6 5 ;  .rotnes 
I * .  Fairal l ,  154 Iowa, 253, 134 N.  W., 608, 38 L. R. (N. S.), 701; 
X t r f f e r  of M y e r ,  184 S. Y., 54, 76 N. E., 920, 6 Ann. Caq., 26. .I case 
w r y  much in point is M o t f ~ r  o f  K e n n e d y ,  167 N. Y., 163, 60 N. I?., 442. 
See, also. 31 C. J. S., Evidence, see. 318; 28 R. (2. L., Willq, Sec. 412. 

The error committed in receiving the decler,ition in queqtion in evi- 
tleilce is of sufficient moment to entitle the caveators to  a 1 1 ~ ~  t r i ~ l .  It 
is so ordered. 

S e w  trial. 
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I .  Municipal Corpol*ations 6 1.51): 1n.iunctio11s # 4d- 

( ' ivil  action to reptrain the Tonl l  of B i ~ r l ~ s r i l l e  f rom emptying sev-age 
ilitn I'ine S ~ v a n i p  Branch.  

12y consr~ l t  of counsel this eanie  was hcard hy his I I o ~ i o r  upon affi- 
davit, a ~ ~ d  ~vi t l lout  tlw scrvicrs of a jury.  

Tlic defendant dcmurred ore f e u u s  on the ground tha t  the coniplaint 
tlow not state fact; sufficient to constitute a c a u w  of action i n  t h a t  (I) 
the pl:iintiffs allege no owner-hip of property abut t ing 11pon or contigu- 
ons to  P i n e  Swanip Branch ; ( 2 )  the plaintiffs allege no damages, irre- 
l ) a ~ x b l c  or ot11erwi.e; ant1 (3)  the plaintiffs fai l  to allrge tliry have no 
at l (quatc  rer~icdy a t  1nw. 

The, t r ia l  judge overruled the dernurrcr,  fo~und a, a fact  t h a t  the Town 
of l h r n \ v i l l e  i* and has been for  a ~ i ~ ~ n ~ l w  of years, diqpns;ng of raw 
s r n a g e  in I'ine S u a r n p  13rnncli referred to in  the complaint,  and entered 
jutlgir~rnt fo r  the plaintiffs, r e d r a i n i n g  the defendant f rom emptying 
n l~ t rc~a ted  icnagc  in P i n e  Swamp Branch  on and af ter  1 Sovemher ,  1950. 
Tlw judgment proridcq, however. that  unless the defendant shows to the 
xitiifaction of the  court hv 1 S o r e m b e r ,  1949, t h a t  i t  has  cet about 
"niaking provision for  the necessary repairs,  remedies and facilities for  
inell treetmcnt of tlie senage," tlie effectire date  of the injunction may 
he accelerated. 

Defendant  appeals, assigni~ig error. 



Charles Hutchins for plaintiffs. 
E. I;. Briggs nnd J .  Prrrnk Iluslcins for rlefe?adnnf. 

Dmivu, J .  'I'lle plaintiffs allegcl they are citizens a d   resident^ of 
Burnsville Township, Yancey Comity, North Carolina. Ilowever, they 
do not allege that they own land abutting npon or contiguous to Pine  
Swamp Branch. Moreover, they do not all~gc. that  by rtmori of the 
rnlptyiilg of unt~-eated bewage into Pine  Swamp Branch by thr itefencl- 
ant, they arc snffering some peculiar or special injury to thtllr p t~sona l  
slid property ~-igIit\ not suffered by the public. generally. Inqtead of 
alleging qpccial tlnlnages to their reupcctirc properties as a r t w l t  of the 
conduct of the Town of Bnrllsvillc in emptying untreated ww3gt> in Pine  
Swarnl) Branch, th ty  allege "that f~ 0111 a practical r i tvpoint  the. hc,nlth 
of the citizcln.: of I3uimsville is ro~~ t inua l ly  cntli~ngcretf o11 aecorlnt of the 
11lllawfu1 practice of said tlefelidant, the T o ~ n  of' l3nrnsrillr, in 11llnping 
sllch r c f u ~ c  into said slowly running strcam." 

I t  ~ c ( w s  the plaintiffs illstituterl : ~ n d  tried this action t)eloilr upon the 
thew-y that  the equitable relief sought by thcrn may he obtalrletl by 
;~llcging and proving that  the tlcfentlant. 'l'own of I3urnsville, IS and has 
heen disposing of untreated hen-age in Pine  Swamp Branch. Thc ap- 
pellcci caite Roctrd of I Iea l t l~  t?. ( ' o ~ n ~ ) ~ i ~ s i o ? t ~ ~ r ~ ,  173 S. ('., 250, 91 S. E., 
3019, in support of their contention that the tlefentlant hni nnt and 
cannot acquire an  easement against the pnhlic hy prescription. 'l'hey 
f ~ l r t h c r  take the position in  their hricf that  it i. not ncce+.ary for thcwl 
to show any actual damages. 

The abow case was bottomed u11oli :L ~twtutc~ ~v l i i c l~  1)rohit)ittd any 
p w n ,  firm, corporation or mi~nicipality f r o n ~  discharging ~lntrrwteti 
sewage into any drain, brook, creek or 13iver from wllic*h d public drink- 
ing-vatw supply is taken. A violation of this statute, G. S., 1:?0-117, is 
snfiricnt to invoke the equitable powers of the clourt and an injnnction 
may hr issued against a defendant for emptying sewage ~ n t o  such ~t 

stream without proof of any injurious effect upon plaintiff's water sup- 
ply. I l u r h m  I - .  E n o  Cotton ill i l ls,  144 S. C., 705, 57 S. E., 11-65: Aqhelb?/ 
I ) .  P o w r r  Co., 155 N. C., 196, 71 S. E., 218. Likewise, an action to 
enjoin any person, firm, corporation or municipality from tmptying 
nntreated sewage into a stream in riolation of the above s t a t u t ~ ,  may be 
brought by any person. IIomerer, in such rase i t  is not mandatory tha t  
an injunction he iesucd. Hro,gden, J., in speaking for the Court in 
8 m i f h f i d d  71. Raleigh,  207 X. C., 597, 178 S. E., 114, said : "The statute 
recognizes such practical exigencies of social life, and declares that  'the 
continued flow and discharge of such sewage may be enjoined upon appli- 
cation of any person.' The words 'may be enjoined' clearly demonstrate 
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tha t  surrounding facts and circumirtanccs mus t  be considered i n  enter ing 
R peremptory order of the kind sought i n  this action." 

I n  the instant  case it  is ]lot contended tha t  a public drinking-water 
supply is taken f rom P i n e  S w a m p  Branch.  Therefore, the above s tatute  
nor the cases hottomed thereon a r e  eontrolliilg on this appeal. 

Ordinarily. ~ r i v a t e  indiritlual:. who seek to restrain a n~unic ipa l i ty  
fro111 emptying senage ill ;I stlciirri f rom nliich a public drinking-water 
supply is not taken, niust allege, i n  order t o  survive a demurrer,  t h a t  they 
own land along or adjaccnt to said s t ream and tha t  the acts complained 
of a r e  such as  to constitnte n nuiknncc and a s  a result thereof the plain- 
tiffs have and u i l l  continue to iuffrr  i r reparable  damages unless grauted 
the relief aoaght. T - i t  kera 1. .  I)urhottt, 132 X. C., 580, 44 S. E., 655 ; 
Pcdri,k P. A'. R., 143  S. C., 485, 55 S. E., 877;  Cherry  c. IVilliams, 147 
S. ('.. 452. 61  S. E., 267;  - l i r t z  1 , .  .Lsheril/e. 150 x. C., 748, 64 S. E., 
891; JIc,ll(/rlus I . .  12. li'., 150 S. C., 656, 64 S.  I.:., 766;  L i f f l ~  11. Leno i r ,  
131 N. C'., 415, 66 S. E., 337;  46 ('. J., Section 376, p. 768. While  the 
plni~itiffs a r e  not weking damages bu t  equitable relief only, even so, they 
a r e  not entitled to the relief they sfek unless the defendant is maintaining 
a nuisance by emptying untreated sewage into P i n e  S w a m p  Branch  and  
they have suffered special damages as  a result thereof. MrHnnus  v. 
R. R., supra; .lnderson 11. T V n y n ~ s 1 ~ i l l ~ ,  203 S. C., 37, 164 S. E., 583;  
Grtry 1.1. IIigh Point, 203 S. C., i56 ,  166 S. E., 011. 

T h e  demurrer  ore tenus should h a r e  been sustained, and the defend- 
ant's exception to the  fai lure  of the court to  so rule will be upheld. 
Therefore, the judgment of the court below is  

Reversed. 

(Filed 3 March. 1948.) 

1. Criminal Law 5 5 3 c :  Homicide 9 Wn-Charge held not supported by 
evidence and constituted prejudicial error. 

In this homicide prosecution defendant plentled sclf-defense. The evi- 
dence tended to show that def(>ndnnt wcnt to n ~ o c i a l  gathr'ring with a 
loadrtl pistol in his pocket, t11:lt while there he got in an impromptu dice 
game with another guest. nntl thnt the gnwt l o ~ t  and hecame greatly 
incensed and later moved to nttaclr tlefentlnnt with a looded gun as  
defendant wns sitting in hiq car waiting for his compnnions in order 
to leave, and that in thr cnconntcr drcenvd fired twice and defendant 
fired once, inflicting fatal injury. I t  was not clear from the evidence as 
to which fired first. H c l d :  An instruction to the effect that if defendant 
armed himself and went to the gathering with the intention of using the 
weapon if he got into a fight with deceased, and provoked a fight in which 



both used deadly weapons, defendant would he guilty of ~nurtlk~r i n  tllc. 
*econd degrce, must be held for prejudicial error, siucc' rlre i ~ h t n ~ v t i o i ~ ,  
:rltl~ongh correct in itself, is not supported by the evitlenct>. 

2. Ckiniinal Law # 53k: Homicide #j 27a, 271- 
l 'hr  evidence tended to show that defendant went to a -wi:~l g a t l ~ e r i ~ g  

nit11 ix loaded pistol, had an altercation wit11 another gncst, and, ill a11 

cx~~countrr in  which each shot a t  the other, fatally wou~~tlecl such otller 
gnrst. Htl t i :  I t  n-as error for the court to give t l ~ e  Stnte's contc~~tions 
011 thi4 ~)l~: ise  of the e'ridence without giving tlefc~idnirt'~ olqn).ing c o n t c ~ ~  
tions tlmt tllc fact that  tl~fent1:lnt had R loaded pistol ill his poc'kt~t no111tl 
not tlt>pri'rv him of hi< legal right of stslf-tlt,fc~~ct. if 110 1nndt5 111, 11r11.1nf1il 
11.c of tlic, piftol prior tc) the attack nl)oll him 1):; t l~ccafcd. 

A\~w- \ I ,  by dt!fci~dant  f rom l t ' i l l i n t ~ ~ s ,  .I., a t  , l anuary  Tcr~rr.  1!)4S, of 
W A I ~ H E X .  NCII trial.  

T h e  defendant was indictctl fo r  the n \ ~ ~ r t l e r  of Charles Yorii~t.. 111 

accoid wit11 the annoilncrn~cnt  of the Solicitor f o r  the  S t a t e  t h r  trial 

' l ' h c ~ ~  \ \ ; I \  rvitleiice t c n t l i ~ ~ g  to s h o ~ \  tllat on the evening of 1; I ) ( Y Y ~ I I I -  
l~ci, ,  1947, the defendant all(] h i i  t n o  ~ ~ e p l ~ r n q ,  n:~ined Per ry .  clrovca in a11 
: ~ i ~ t o ~ ~ ~ o l ) i l ( ~  to the honic of Wil l  Young, n l ie i~e  Wil l  Young's grand-o~r.  
( ' :~lvin Young, had just arrivctl wit11 his l ~ r i d r ,  :iccomlxiiiird a l ~ o  I J ~  hi- 
i lnrlr ( ' l~arles (cal l rd ( 'hcathaln)  Young,  the  t l ecmwl .  T h e  tIvfcntl:~nt'* 
a i~ to lnobi l (~  was stol)l~eci ten or  twelrc stcLps fro111 the  I ~ o u w .  S i ~ p p w  )\a. 
pre~)ul.cd. rabbi t  being one of the itcluq on tlic mcnn. .\11 n c r r  l ang l i~ng  
and talking wit11 the newly m a r r i d  c o ~ i l ~ l c  a i  t h r y  went into the dining 
room to mpIler. - \ f ter  eat ing sonlc of the food, the t l c f e ~ d a n t  ant1 
deccawd, w l ~ o  had  bee11 re:irctl i n  wlnt5 co l r~ i~ iun i ty  and n e r c  oil fri(>ndl> 
trwns, n r n t  illto the  z~t l joi l~ing k i t c l ~ c ~ r  :in(l pla,vctl a t  a dirc  g,rnl(3, Iwt 
the 0111- irloilry in  el-itlcnc~c n a i  a stak(1 of 2% pnt  u p  by caclr. lkj t ' t~l~d-  
a n t  no11 the  monry, and d r c c a w l  asked hi111 to Ican him the rnonry back 
co 11r could cont innt~ tlic ga111e. T h i i  11 a,  ref i iwl .  Defendant tlicnn n r i l t  
back illto t l ~ c  dining roo111 and a te  a piccr of rabbit,  and shortly t \~cro-  
aftvr.  ac~con~l)alricd l)g his ncp l~ew,  ~ w n t  o i ~ t  to  his autoniohile to  Icavc. 
I ) e f c ~ ~ d ; r ~ i t  got i l l  tlrr a ~ i t o ~ ~ l o l d r  and was s i t t ing nntler the whec.1 ;11\:1it- 
ing t11r P w r g  boy.. .Is they were Icaving the  l ~ o u s e  the  dc~ceas(d %aid, 
"Shade ( d r f c n t l a ~ ~ t )  \ \ i l l  ]lot get a n a r  nit11 tha t  quarter." and took dov11 
from the rack a tloi1111(> l)n~~i~clecl shotglui, londrtl i t ,  ant1 -tcppcJ off tlrr 
porch and morcd to11 art1 the auto1nol)ilc with thc, gun. Tlre P e r r y  h n y  
rriiionitrntrtl  \\.it11 11in1, but Iic told 11ic1n t o  stall 1 back, n h i e h  tilev (lid. 
T h e  defendant drew a pistol f rom hiq pockct a i d  shot t h e  (1ecc.a-td, ant1 
the  deceasr(I fired 1~0th l ~ a r w l s  a t  the defendant in  the  automo1)ile a t  cloie 
range, one loail s t r iking the automobile just over defendant's h ~ a d  and 
the  other going throilgh t h r  wintlo~v T h e  evidence was not clear a.: to  



I I  J Tl~cx tlef 'e~~tlant a(1111ittcv.l thc  intcl i t io~lal  >laying of t h v  
t l t~c:~.cd with a tlcatlly weapou a~i t l  r e l i d  fo r  his acquittal ulmn hi5 plra 
of vlf-tlefeilst,. Ilr c o n t e ~ t t l d ,  a l ~ o ,  tha t  i l l  a n y  vicw of tllp testimony 
wt i - fa r to ry  evitlrnre of n~i t iga t ion  appeared, antl thnt  ronviction of a 
I~iplicr offr~rsc t h a n  111ali-lauglltc~r wa, not warranted. T h e  defendant in 
a11t ti111cl reqlwstcd the c o u l ~  to ill-tlxct tllc ~ I I I . , ~  t ha t  the fact that  the 
tl(~f(~nt1aiit 11ad a piatol in  his pockvt, hut had made no unlawful use of i t  
1wior to the at tack upon him by tlw t l c c e a d ,  worrltl not tleprire the 
tlcft~ntlant of his legal r ight  of sclf-tlef'cnw. S. 11. I l our jh .  139 S.  C'., 663, 
5 0  S. E., 709. T h e  collrt tloclinetl to  givcl tlw inst~.uct ion wqueatrd, but 
011 this point rhargcd t h ( ~  jlwp a, follon s : ((1 f u r t h n -  c * h a r g ~  you, gentle- 
men, tlint if the prisoller hat1 prr~lmrrc'l a tlcadly ncapoll with intention 
01' u+inq it  if he got illto a fight with the deccawl,  a n d  ~ w n t  into the - 
11ou-(1 and dining rooni h a r i n g  ~naclr  thi- derision, ant1 for  a conflict with 
thc tlweasetl, Young, antl n ~ ~ t  him thr re  and got in  a gambling game and 
quarl~cled over it  and th(11'eby h r  proroketl a fight with him in which - 
1)otll 11w1 deadly ncaponq, one a 4 o t g l i n  and the otlicr a ~ , i s to l ,  and tha t  
ir,i :I ~-c.s:~lt thereof h r  shot t11r. l ~ i i t o l  inflictir~p. a wound which killed the 
cl(~t~:~.r t l ,  then i t  \vould he your  tluty to  rc t u r n  a o d i c t  of guilty of 
n111rtic3r in  the srcoi~d d c g ~ w ,  p1~)1idcd yo11 so find bryond a reasonable 
tlo111,t." Defendant as4gns crrola i n  tlicsr r ~ ~ l i n g s  of the coiirt. 

While  the instruction twrnplai~icd of cwntainy R correct sta.tmient of 
law \ r l ~ r n  a l ) p l i c a t ~ l ~  to  and \ I I ~ , ~ ) I J I ' ~ ( Y ~  by facts  in c v i d e n c ~ ,  it muat be 
hflltl fo r  error  l~csrc, since tlicrc wa- no cviclcncc npon which to base the 
irlct~,uction givcw, 01, to  j u ~ t i f g  the chargr  to  t h r  jwy,  if thc fact9 aa thus 
qtatcd n'crc f o ~ ~ n c l ,  to re tu rn  verdict of gni l ty  of m n r t l ~ r  ir, t l i ~  :econd 
t l c g r r ~ .  

-111 the critlcncc seemed to i n d i c a t ~  a f r i c ~ ~ t l l y  g a t l i c ~ i n g  a t  a marr iage 
'nppt'r, \I hew the social anicnitics of the ocrasion indicated felicitations 
~ n t l  good food. .1q r e w l t  of a n  impromptu dice game the tlrfendant won 
thc inm of 2 . 5 ~ .  antl thc tlcrca~ctl became gr ra t ly  i n w n w d  and moved to 
:~ t tack  the tlrfcv~clai~t v i t h  a loadetl gun.  T h e  qhooting tha t  ensued proved 
fatal  to t h r  t10cc:l~rtl. Thc'rc war no cvidrnre thnt  the d r f ~ n d a n t  had 
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prepared a weapon and  gone to the  house where I he  deceased was f o r  the  
purpose of using i t  i n  a difficulty n i t h  him, o r  had provoked a fight 
with him. 

T O  the evitlencc tha t  the  defendant had a pistcl i n  his pocket when he 
went t o  the  House of Wil l  Young  to greet the bride and bridegroom, the  
cou i t  i r i adver te~~t ly  gave undue poiiit and einph:isis, i11 this instruction, 
by the  suggestion of purposrful  p re l~ara t ion  of a deadly weapon as  con- 
4 t u t i i i g  ground for  returning rcrdict  of murder  i11 the second degree. 
VTe think this had a prejudicial effect upon t l ~ t  defendant's pleas t h a t  
the shooting n as done ill self-defense. or uiicler c i ~ ~ c u m s t a n c c i  which corn- 
pelled the  coiiclusioii of mit igat ion to r i~anJa l lgh tc r .  N o r  does i t  appear  
tha t  the converse o r  alternative view of this phme of the rase was stated 
to the jury. 8. v. Fnir lcy,  227 N. C., 134, 41 S. 14;. ( 2 d ) ,  88. 

111 Real  Estute Co. c. Moscr, 175  K. C., 255, 95 S. E., 495. i t  was sa id :  
"The instruction embodies a correct and a very wholesoinc rule  of law, 
but n e  d o  not think there is a n y  sufficient evidence to  support  it." And 
in h 'eagro~es .v. Winston, 167 N. C., 206, 8 3  S. E., 201 : "Tlie subn~ission 
of a n y  qurstion of fac t  to  a j u r y  without  snfficicnt evidence to w a r r a n t  
a finding is error." See also S. 2.. I , o I ' ~ ,  187 N. C., 32, 121  S. E., 20;  
S. v. I$'yont, 215 N. C., 505, 11 S. 13. ( 2 d ) ,  473 ;  Clirlcr 11. Scales, 223 
S. C., 788, 25 S. E. ( 2 d ) ,  576. 

-1s there must  be a new trial,  the other exceptioni noted by defclitlant 
uiid brought forn-art1 in  his  appcal  have not been con-,ideretl. 

N e w  tr ia l .  

JESSE RAKER Y. RI.\RTIS R. PEI:ROTT. 

(Filed 3 hIarcli. 19-18,) 

1. Auton~obiles a# 18h (2), 18h (3)-Evidence held properly submitted to 
jury upon issues of negligence and contributory negligence. 

The evidence tended to show that  after n c'ollision on the highway, a 
hearse and a car mere stopped on the shonlders on the south sldc of the 
highway, and a trnck, which had b?en tra\eling wcit. \ \ : ~ s  stnnding n i t h  
its left wheels extending two feet to its lrft  nf  tlic ccntrr line of the 
liighwng, the lights on all three ~eh ic les  burning Plaintiff's cvidence 
tended to uhow tlint a car approaching from th '  wc\t p:lr~ed the srene 
n i th  safety but that, the vehic31es remaining in t l ~ ~  w m e  position, defentl- 
ant's car, traveling enst a t  excessive speed approached the liglitrd vehicles 
w i t h o ~ ~ t  slncl~er~ing speed and in attempting to tl rn to tht. siclit to avoid 
the trnck ran off the highway to his right and ~ , t n ~ c l i  plaintiff who mas  
standing on the shoulder. Defendant contended that his motions to non- 
snit should have been sustained on the i s w r  of negligenc~ in that his 
eridrnce disclosed that he was traveling in his prop6.r trnflic lane a t  a 
lawful speed and hit plaintiff whiltb plaintff m a s  stnnding on the hard 



N. C.] S P R I N G  TERM,  1948. 559 

surface in such lane, and further on the ground of contributory negligence 
in that the evidence diwlosed that plaintiff remained near or on the hard 
surface in the face of defendant's approaching car. H e l d :  Considering 
the entire evidence, and particularly that of plaintiff, clcfcnrlant's motion 
for jndgment of nonsnit was properly denied. 

2. Automobiles § 12a- 

The driver of a rehicle is ~mder duty not to exceed a >peed which is 
rc.asonable i ~ i i d  prudent 1111der the circumstances and to tlccreaee speed 
when specirrl hazards csist in regard to pedestrians or traffic. G. S.,. 
20-1-11 ( a )  ; G. S., 20-141 ( c ) .  

.IPPEAL by defendant from Williams, ,J., at  November Term, 1947, of 
EDGECOMBE. N o  error. 

This was an  action to  recover damages for personal injury alleged to 
have been caused by the negligcnce of the defendant in the operation of. 
an  automobile. 

On 20 November, 1946, about 7 p.m., the plaintiff was driving a hearse 
in an easterly direction on the highway from Durham to Wake Forest, 
and was closely followed by a n  autom'obile owned by him and being a t  
the time driven by James Har t ,  who was accompanied by his wife. About 
5 miles west of Wake Forest plaintiff's vehicles niet the motor truck of 
James Case traveling in the opposite direction. The wheels of Case's 
truck were ly2 to 2 feet over and to the left of the unmarked center line 
of the highway, and the automobile driven by I-Iart came in contact in a 
side collision with the truck, but H a r t  was able to drive on off the paved' 
surface and on to the shoulder where he stopped just behind the hearse 
which had already parked there. The truck had stopped immediately 
before or a t  time of the collision, and afterwards the driver, Case, was 
unable to move it. The lights on all vehicles continued to burn. The 

%> 

paved surface of the road was 18 feet wide and the shoulders 6 feet on 
each side. The plaintiff and his companions got out of their vehicles and 
walked back some 70 yards to a point near the stalled truck and talked 
to Case. At  this juncture an automobile driven by Carlyle Moore ap- 
proached from the west and pas~cd  on safely, and a few minutes later 
the automobile owned and driven by the defendant Perrott  approached 
from the west, but in attempting to  pass the truck the defendant's auto- 
mobile struck the plaintiff and injured hi4 leg so severely that  i t  had t o  
be amputated. 'There  was conflict as to whether plaintiff when he was  
struck mas  tand ding on the paved surface of the road or on the shoulder, 
and there was disagreement also as to  the speed and movement of defend- 
anfs automobile. 

The plaintiff alleged in his complaint that  the defendant was negligent 
in that  he drove his automobile without keeping proper lookout, a t  an 
exce~sire rate of speed, without observing the plaintiff standing on t h e  
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shoulder, and  failed to cxcl+cise due care and circinnspcction i n  attcnipt- 
ing t o  pass the trucak a t  high rpecd, thus c-ausing h..s automobile to  s\rervc 
to tlie riglit and strike the plailitiff. 

T h e  deft.liclal~t tlei~ictl the a l l e g a t i o ~ ~  of nc~gligencc, and allcgctl c201i- 
tributary negligelice on tlie par t  of plaintiff, i l l  t l ~ a t  lie rrwaillcd oil the 
hard surface, in  tllc shadon. of tho t1.11.c.k lights, i n  tlw traffic lai~cl i n  

Plaintiff 's evidcnccl o11 tlir2 controvcrtctl ~ ) o i n t \  t e i l d ~ d  to slio\r tha t  he  
was s tanding on the outc'r cdpc of the ~ h o u l d r r  lwar the ditch, ant1 t h a t  
the  defendant continned to dr ive his autornobilc a t  full s p e d  i n  approach-  
ing tlicsc l ig l~ tcd  vchiclei parkrtl  oli or licar the highway, antl tha t  iu  
a t t empt ing  to tu rn  to  the  r ight  to aloitl  the t ruck he m n  off (111 the  
shoulder and  s t r ~ c k  the plaintiff t l r c l ~ ,  antl cont iniml on a e r o ~ s  the (litch 
into a cotton ficlld a tlihtance of 60 fer t ,  I'laintiff's evitlclice also toncled 
to shorn t h a t  while the plaintiff's vehirlci ant1 the 1 ruck n e r e  i n  thc sanie 
position the automobile of Moorr  had 11a-cd safely, and tha t  plaintiff 
had n o  reason to anticipate tha t  tleftwlant'5 autolnobile ~rou l t l  r u n  off 
on the  shoulder and s tr ike him. 

011 the  other hand, the  t l c fendant '~  ov ide~iw tt~iltled to  > l ~ o \ \  11v n u s  
dr iving about 10 miles per  hour, on a -traiglit  p a ~ c d  iwatl a s  11c s p -  
proached t h e  scene; t h a t  ('asp's t r w k  \\a3 standing, still, estcndillg % f w t  
over the  center of the road, wit11 light> burn ing ;  tlmt the s tat ionary  mi- 
tion of the  t ruck was not o b v r r a b l e  unt i l  he had gotten within 30 feet, 
and  t h a t  i n  tu rn ing  to the r ight  to  avoid and pass tlic t ruck his n hcels 
did not entirely leave the h a r d  surfact. i n  the lane of traffic i n  whica11 11e 
had  to move, and t h a t  i t  was the impact  of s t r iking plaintiff tha t  de- 
flected his  au ton~obi le  off the  road antl into the field. I I i s  evidenct. also 
tended t o  show the plaintiff made no effort to  move out of harm'h way, 
a n d  t h a t  defendant's vision was obscured by the br ight  lights on ('a.e's 
truck. 

Defendant 's nlotions f o r  judgment  of nonsuit n e r e  denied. Issucs of 
negligence, contr ibutory negligence and  damage were submitted to the 
jury,  and answered i n  favor  of the plaintiff. F r o m  judgment oil the  
verdict, defendant appealed. 

Cooley  d Ma?/ for p l a i n t i f ,  appellee. 
Philips d2 Philips for de fendan t ,  a p p e l l a n t .  

DEVIN, J. T h e  defendant assigns error  i n  th,? denial by the  court 
below of h i s  motion f o r  judgment of nonsuit. I t  is urged t h a t  the evi- 
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tlence does not show t h a t  the defendant i n  the operation of his automo- 
11ilc on this occasion failed to exercise reaeona1)lc care 1111der the circunl- 
~ t a l l w s  as they then appearcd to hiur. I I c  point, out t h a t  lie was dr iving 
on w ctriligl~t paved road a t  a speed not ill esces- of the >tatutory lilrrit, 
xntl had 110 reason to anticipate tha t  a n y  perboll wo111d c o i ~ t i i ~ u e  to stalltl 
in  the liplit of his approacl i i~ig autorriobilc on tlie t r a w l e d  road\\ a y  01) co 
  ear as  t o  be struck by a passing car, antl tha t  if i t  should 11c held tllr>rt~ 

~rcg l ig~~i ice  on his l )a r t ,  the 11lai11tiff 11ilnsclf shoultl I-re Ilrltl guilty of 
c ~ n t ~ . i L u t o r \ -  negligence as  a legal coiicluiio~i. 

I I o ~ \ c \ e r ,  i ~ f t c r  consideri~ig the cntirc el-itlcnce. and part icular ly t h a t  
of tlrt~ I) la i i~t i f f ,  mater ial  portiolla of ~11iich a r e  liereinbefore cet out, u e  
think the plaintiff's evidence sufficient to ca r ry  the case to tile jury o ~ i  
l )ot l~ i*>uc's of l iegl igc~~ce antl contributor,v negllgmcc, and that  defend- 
ant'. lr~otion for  judgment of nonsuit was properly denied. This  view 
find. >upport  i n  several reccnt tleci-ionq of this Court  i n  races ill,-olving 
.irnilar questions of negligence in the operation of motor veliiclei. TT'chb 
I , .  I l u t r  hi t io,  ( I I I ~ C ,  1, 44 S. E. ( 2 d ) ,  350; C u r t  I ? .  G ~ . ~ ~ j l ~ o v u d  ( ' o r / ) . ,  
c 1 1 i 1 ~ .  166, 45 S. E. ( 2 d ) ,  55 ; I I o k c  1 % .  ( ; I  c y h o ~ c n d  C o ~ p . .  227 Pu'. ('., 412, 
1-2 S. 13;. (5!tl), 593; TTol<r 1 % .  ( ; r c y h o ~ c u r l  ( 'orp. .  286 S. C., 692, 40 S. E:. 
("1). 3.1-5; ( ' lcrizi t~ius 1 % .  F r u i t  C'o., 223 S. ('., 625, 36 S. F:. (2~11, 11; 

l l i t  ,, I .  l lo t i l lng  (lo., 223 X. ('., I 1  9, 25 S. E. ( & I ) ,  388; J'iX r  1,. B P I / -  
~irricir -222 S. ('.. 42. 21 S. E. (%]) ,  894;  Tiolmn,r I - .  S i l h o r f ,  219 N .  C., 
l:!4. I 2  S. I<. (%I) ,  915;  ( ' d r  1%.  K o o n ( r ,  214 S. ('., 158, 19'3 S. E., 637. 
\ \ ! 1 c ~ t 1  glXeirtcr t h a n  i 5  rea.onal)lc ant1 ] ) r u ( l ( ~ i ~ t  under the conditions then 

csi.tilie i. plo11il)itrd by statute, G .  S., 20-141 ( a ) ,  a d  the  d u t y  iq 
~ n l ~ ) o w l  111 on the d r i w r  t o  d e e ~ ~ e a - ~ ~  the ~ p c e d  of his auton~ohilc  x h c n  
.pccial Ita7nrtl exiqts x i t h  r ~ p e c t  to l ~ e d ~ ~ t r i a ~ ~ ~  or other traffic. G. S., 

cwnflictin,rr q , ;c~t ionq of fact  seem to h a r e  been fa i r ly  suhnlittcd to  the 
iury in accortl with approved procedure, and they h a r e  heen d c t e ~ . r ~ ~ i n e d  
hy tlic t r i r r i  of the fact* i n  favor  of the plaintiff. T h e  rcc;ult will not 
l ~ c  distnrhctl. 

111 the trial we find 
KO rrror .  
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1)I i l tASII  A. HALL A N D  CAROLIXE H. HALE. INIIIVIDI'ALLY. ~ N I )  A S  TRLQ- 
TEES UNDER THE LAST WILL AKD TESTAMENT OF WILLIAM C. WHITE, 
~)ECEASED, V. FRANK W. TITARDWELL A N D  ELIZBBETH &I. WARD- 
WELL, EIrs WIFE, A K I )  TRYON FEIIERAI, SAVINGS & LOAS ASSO('I.1- 
TION. 

( E l e d  3 March, 1018.) 

1.  Wills 9 33f: Trusts 1 4 L  

Neither a devisee for life nor a trustee ~intler a testamentary trust h:ji 
authority to convey the fee in the land devised in the absence of authority 
sonferred by the will. but the power to convey  wed not be expresqly co11- 
ferred hut may he implied from the language of the instrument neces- 
sarily requiring the exercise of the power to eff13ctnnte thr testamrntnry 
intent. 

2. U'ills Wf- 

A devise of the residue of testator's property, rw1 and pt,r>ol~nl, for life, 
with direction to the life tenant to invest and keep invested the principal 
and nqe any portion thereof for any charitable or philanthropic. pnrpme 
she might select, vests in the life tenxnt, hy necessary implicatioii. poacir 
to convey the real estate in  fee. 

3. Trusts 5 14b- 
A devise of property in trust subject to ail iilterveiiing lifv e*tatc. w i t h  

direction to the trustees to keep the principal iiwested and m e  thr  pro 
ceeds for purposes designated (G. S., 3 6 2 1 ) ,  gives the trustee\ the power 
to convey the real estate in fee. since the right to invest and use the 
proceeds necessarily implies the power to cnnrcrt into procredu by s;~lp. 

APPEAL b y  defendants f rom Patton, Special , Judge ,  a t  January-Fehru-  
a r y  Term,  1948, of POLK. Affirmed. 

Controversy without  action t o  determine whether  plaintiffs a re  entitled 
to  specific performance of a contract of real propwty.  

Wil l iam C. W h i t e  died pr ior  t o  1936, seized and poseer;sed of the  land 
i n  controversy. H e  left a las t  will and t e t a m e c t  i n  mhirh he  devised 
the  residue of his  property, including the locus, as  follows : 

( 1 )  "All the  rest and  residue of all  property, real  and personal," to 
his wife, Alida D. White ,  "to be held and  the  income therefrom to be 
used b y  her ,  dur ing  her  n a t u r a l  life, the  pr incipal  thereof to be i n v e ~ t r d  
and  kept  invested by  her  as she shall deem best" without liability f o r  
losses. 

(2 )  "All the rest and residue," a f te r  the  death of his  wife, "to Caro- 
line II. H a l e  and D u r a n d  A. H a l l  . . . i n  trust" f o r  certain named us(=, 
"to keep such rest and  residue of my  estate invested a s  shall swnl  t o  
them best and  to use the  proceeds" as  designated i n  the  will. 

( 3 )  "Notwithstanding the  foregoing item 8 of this Will,  i t  is Ing 
desire and will t h a t  if i n  her  lifetime my wife shall desire, she m a y  11s~  
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any portion of said rest and residue of my estate that  she shall wish so 
to use" for certain purposes; "any residue thereafter remaining to be 
used by my said trustees for the purposes set forth in said item 8 ;  of 
any such use by my wife she to be the sole judge." 

On 12 November, 1938, Alida D. White, individually and as executrix 
of the estate of William C. White, deceased, executed and delivered to 
Caroline H. Hale and Durand A. Hall  a deed conveying the locus. I n  
this deed full reference is made to the provisions in the White will. 

I n  March 1947 plaintiffs contracted to sell the locus to defendants, 
and defendants deposited in the bank $250 earnest money. Thereupon 
plaintiffs executed and tendered to defendants a deed sufficient in form 
to convey an indefeasible fee to the locus. They likewise tendered similar 
deed executed by them as trustees under the White will. 

Defendants declined to perfect the agreement for that the deeds ten- 
dered do not in fact convey a marketable and indefeasible fee to said 
premises. Thereupon this proceeding was filed to procure an  adjudica- 
tion of the controversy. 

When the cause came on for hearing the judge, being of the opinion 
that said deeds vested in plaintiffs a "marketable and indefeasible title 
i11 fee simple to  the property therein described" and that the deeds 
tendered by them conveyed said title to the defendants, entered judgment 
for plaintiffs. Defendants excepted and appealed. 

M.  R. M c C o u m  for plaintiff a p p e l l ~ e s .  
W .  Y .  W i l k i n s ,  Jr . ,  for defendant  appellants.  

BARNHILL, J. While the indefiniteness of the trust provisions in the 
White will are mooted to some extent, the validity of this trust is not a t  
issue. In  any event the will vested title in the widow for life with the 
remainder in fee in  the trustees. G. S. 36-21. 

The one decisive question is this: Did the will vest i n  Mrs. White, or 
in the trustees, or in both, the power to sell and convey the land in fee? 

The plaintiffs tender a deed which conveys the title they acquired 
through the deed from Mrs. White and also a deed executed by them as 
trustees. Hence, if either they or Mrs. White are, under the terms of 
the White will, vested with power to convey the locus,  the title tevdered 
is unassailable and defendants must comply with their contract. 

The court below concluded that  the tendered deeds conveyed "a mar- 
ketable and indefeasible title in fee." I n  this conclusion we concur. 

I n  the absence of authority conferred by the will, a devisee for life 
or a trustee under a testamentary trust has no authority to convey the 
fee in the land devised. But the power to convey need not be expressly 
conferred. I t  may be implied from the context of the will. 54 A. J., 



;:-I!). 1 t is l tuvdy a qu(~stioi1 of tcstamentarg intent.  Tippet t 1 . .  T i p p c f  f , 
7 .\. ( A d ) ,  612;  3 I h g c r t ,  Trus t*  and Trusteei,  pt.  2, 558. 

, , 1 I I C  implication m a y  result f rom language necessarily requiring the 
( w r ~ i w  of tlie power, f rom tlie statement of p u r p x e s ,  o r  the conferring 
of other 11owrs  or  duties to which the power of sale is essential. 51 
\ J 9 I t  will be inlplied where tlie power to  invest and to col~suinr  
the l)rincipal,  consisting of rcal estate, f o r  specific purposes, or to inrc,it 
i31ltl manage rcal estate, Rolii~lson v. h'ohinnon, 105 Me., 6s. 3 2  L. R. .I., 
I IS ,  676, o r  "to invest a i d  keep invested" is conferred, with a devise over 
of thc unconsmnrd principal.  Foil 7%. Sculsomc,  135 S. C., 115; I'o~vol/ 
1 % .  1lTootl( oi-X., 140 K. C., 236 ; ])illon I * .  Col io~t  Sf ills, 18'7 N. ('., 512, 
Id:< S. F:., 8 9 ;  IltrvtX. 1 . .  Rtlrr((rtl.\, 193 N. C., I l S ,  I36 S. E., 342;  .Inno. 
134 .\. L. N.. X O .  400. 

1 1 r w  tllc lift> tenant  was au t l lo r izd  to  iiir.clht ,111d keen invested thc 
1 ~ * i n ( 4 p a l  clstutr coniisting in  p a r t  of rcal pro1)rrty "without liability fo r  
ally loss(+ ii~(wrl.cd," and  to use a n y  por t io l~  thereof she should desire fo r  
t11c ~ i i : r i i l t r ~ i a ~ ~ r c  or care of a n y  charitable o r  pliilanthropic p n r p o v  or 
i ~ ~ t l i \  itlual or cdansc slic might  wlect. Th is  could be accomplishrd only 
1)y a convcr.ion of tllr land into liquid asscts. T h e  conversion into liquid 
; t s sc t~  rrquiretl a sale. Hence the poncr  to  srll must  be inferred. 

r 7 Ih(1 witlov, i n  the twr(.ih(> of this powrr, e o n ~ e y e d  the  premiws to thc~ 
plaintiffs. 'I'hey thereby became the owners of the property i n  fc r  ant1 
t l l ~  tlcwl tcwdercd hy them conveys a like estate to defendants. 

Z " ~ ~ r t h c w ~ ~ o r r ,  tllr truitces who wem wizrd of the premises in  fee, 
su l~ jec t  to  the life cstate of the widow and her poww of disposition, w1.e 
likewisv d i r e ~ t e d  to "krep slich residue . . . inw!:ted . . . and usc the 
proeeetls . . ." fo r  designated purposes. Tlic righl to  invest and use the 
proceeds necessarily implies the  power to  convert i r ~ t o  proceeds bp sale. 

I t  follows t h a t  a n y  a ~ s c r t c d  drfcct in the  tit le of plaintiffs as  iutlivid- 
nals is cwetl,  if m r e  is  needed, by t h ~  deed they, as  trustees, 11:1vc ten- 
clcl-ctl to  the  defendants. 

Hence the j u d g ~ n e n t  helow must  Le 
Affi~med. 
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A i i ~  ( x c . ~ j ~ t i o ~ ~  to t11c j~i( lgni(~~lt  ~ I I Y W I I I S  o111y ~ I I P  1111c~stio11 I I ~ '  \ V I I ~ ~ I I ( * I ~  
error : I ~ ~ w : I I ' s  011 tllc f : ~ c . c ,  o f  thv rc~c.ortl. a11t1 if i l l ?  , ~ I ~ ( ~ K I I I ( ' I I ~  i ~ :  S I I I I ~ I O I . ~ ( Y ~  
)IF t 1 ~ .  r.rrt1ic.t the, c ~ c . r j ) t i o ~ ~  rn~ist f:lil. 

m a n ,  Ilc~rcinaftc~r c a l l ~ t l  thc appellaiits, from l ' r r f i o ~ ,  Spc~i~irtl .li/il!/~,, : r l ~ t l  

vould convcy a good title in fee simple to the a p p c l l a n t ~  i f  Frw~ici. 
I Iea th  Lea, in fact ,  had  d i d  intcqtate and n i thout  i . i l l t ~  i i ~  : ~ l l c ~ w l  1,) 
the plaintiffs. 
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The plaintiffs offered testimony on the trial below for the avowed 
purpose of establishing that Francis Heath Lea had died intestate and 
without issue. No objection was interposed to the introduction of this 
evidence, and the appellants did not challenge its sufficiency to support 
a verdict for the plaintiffs by a motion for nonsuit, or by a prayer for 
instruction, or by an objection to the submission of the issues. 

Issues were submitted to the jury and answered by them as set out 
below, namely : 

1. I s  Francis Heath Lea dead? Answer: Yes. 
2. I f  so, did he die intestate and without issue? Answer: Yes. 
3. Are the plaintiffs, Lida Lea and Jessie Lea Roberts, the owners in 

fee simple of the property described in the complaint ? Answer : Yes. 
The appellants made no motion for a new trial. The trial court 

entered judgment on the verdict adjudging that the deed of the plaintiffs 
conveyed a good title in fee simple in the lands in question to the ap- 
pellants and ordering the appellants to accept such deed and to pay to 
the plaintiffs the agreed purchase price in accordance with the contract. 
The appellants thereupon excepted to the judgmeni; upon the ground set 
out below and appealed to this Court. 

S. G. Bernard for plaintiffs, appellees. 
M.  R. McCown for defendants, G. H .  Bridgeman and Lecie G. Bridge- 

man, appellants. 

ERVIN, J. The only exceptions of the appellants are their exceptions 
to the judgment. They took such exceptions in the court below upon 
the express ground that the trial court erred in rendering the judgment 
because there was no evidence adduced on the trial sufficient to sustain 
the affirmative answers of the jury to the issues submitted. 

The appellants failed to challenge the sufficiency of the testimony to 
support the verdict by a motion for nonsuit, or by a prayer for instruc- 
tion, or by an objection to the submission of the issues. Holder v. Lam- 
ber Co., 161 N.  C., 177, 76 S. E., 485; Burcham v. Wolfe ,  180 N.  C., 
672, 104 S. E., 651; Alorrisett v. Cotton Mills, 151 N. C., 31, 65 S. E., 
514; llfincey v. Construction Co., 191 N.  C., 548, 132 S. E., 462: Their 
effort to raise the question of the insufficiency of the evidence initially 
by their exceptions to the judgment comes too late. This is true because 
it has been held by this Court Nwith marked uniformity that an objection 
that there was no evidence or no sufficient evidence to support a verdict 
cannot be taken for the first time after the verdict has been returned." 
Mincey v. Construction Co., supra. See, also, Xoon  v. Milling Co., 176 
N .  C., 407, 97 S. E., 213; Wilkerson c. Pass, 176 N .  C., 698, 97 S. E., 
466. 
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T h e  exceptions t o  the  judgment  present only the  question of whether 
e r ror  appears  on the  face of t h e  record, and  the  exceptions mus t  fai l  if 
the  judgment is  supported by the  record. Smith v. Smith, 226 N. C., 
506, 39 S. E. (2d) ,  391;  Ruder v. Coach Co., 225 N. C., 537, 35 S. E. 
( 2 d ) ,  609; Query v. Ins. Co., 218 N .  C., 386, 11 S. E. (2d) ,  139. I t  is 
apparen t  t h a t  t h e  judgment conforms t o  the  pleadings, A good title in 
fee simple is  necessarily marketable and  unencumbered f o r  i t  is a tit le 
t o  the  whole property absolutely. 3 1  C. J. S., Estates, section 8. Mani-  
festly, the  judgment is  supported by  t h e  verdict. In re Escof fsry ,  216 
N. C., 19, 3 S. E. (2d) ,  425. I t  follows t h a t  the judgment mus t  be 

Affirmed. 

STATE r. A S S I E  LAURIE GARDNER. 

(Filed 17 March, 1948.) 

1. Criminal Law 38d- 
Photographs are not competent as  substantive evidence but may be used 

by a witness only for the restricted purpose of explaining or illustrating 
his trstimony when description in words of the scene, object or person 
represented vould be competent. 

2. Same- 
The accuracy of a photograph as  a true representation of the scenc, 

object or person it  purports to portray must be shown by extrinsic evi- 
dence, but it  is not required that this be established by the photographer, 
it being sufficient if i t  is established by any witness familiar with tht. 
scene, object or persou portrayed. 

3. Sam- 
Whether there is sufficient extrinsic evidence to establish the wclirncy 

of a photograph is n preliminary question of fact for the trial judge. 

4. Same- 
The fact that nn authenticated photograph competent for the purpose of 

illustrating or explaining the witness' testimony is gory or griwsome or 
may tend to arouse prejudice does not render the photograph incompetent. 

5. Same: Homicide $ 22- 
The State's evidence tended to show that defendant stabbed decensed in 

the neck with u knife, inflicting mortal injury. Defendant pleaded self- 
defense. Hcld:  I t  was competent for witnesses to testify as  to the bloody 
condition of the room after the assault and as  to the ~ ~ n t u r e  of deceased's 
wound as  tending to show that defendant used excessive force and that the 
attack was vicious, and therefore photographs of the room nq i t  appeared 
immediately after the attack and photographs of the body of deceased as  
it  had been turned over where deceased fell after the attack, are  ~ ~ m p e t e n t  
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ti. SRIIIP-- 

7'110 f:t(,l t11:lt :I [ ) l ~ o t o g r : ~ ~ ~ l ~  s11owi11g the \vo1111c1 d c s ~ ~ i l ~ ( ~ d  1)y thv (loc+or 
\ v ;~s  t:~l<c,i~ ill tl~c' morgnc' a f t e r  the‘ Imly hat1 I I ~ Y I I  c l~~ : i i~se t l .  tlow not of 
itscllf r ( s ~ ~ ( l ( x r  1110 ~111otogr:ll111 i i ~ c o ~ n l n ~ t ( ~ ~ ~ t  for  IISC ill i l l~~st r i i t i l tg  tlw testi- 
mony of tllcl tloctor. 

8. Criminal Law 5 S I C  (3)- 

'I'htx States's \vitncss tcslificd tlt:lt :~f tc>r  Ill(. l ~ o ~ n i c . i ~ l ( ~  tl(~fv11t1ant snitl, 
"slrc~ 1ror11tl II :IVP vnt his il:~mnc>tl I~twtl off if t11c.y h:rd let her nlonc'.-that 
she, tlitlil't cxrc." n11d then. ill rc'sponscl to :I qncstion by the  solicitor :Is to  
w11cthc.r clcf(wtl:~nt c ~ s l ) r c w ~ t l  nny rcSmor.:e :~~rsn-c,rctl "Sot  :11iy." I Ic ld :  
Concwli~~:: 1I1:lt i lc f (x~~t l :~nt ' s  o l ) j ec t io~~  to thcs qnt>stini~ :is to  whcthcr tlcfend- 
:rnt csprcsstvl ~ P I I I I I I , S P  s l ~ o ~ ~ l d  11:1ve 1 1 ( ~ 1 1  s ~ i s t n i n ~ d ,  the  t c , s t i ~ n o ~ ~ g  in regard 
t11crt.to. ~vl1c.11 cwnsitlcrctl with thc  t t~s t i ino~ty  i ~ i ~ ~ ~ ~ c t l i : ~ t ~ l y  ~)r rccding,  ~ v : ~ s  
not of snfiicimt 1)rcjntlic5:11 import to  \ ~ : I ~ T : I I I ~  :I I I # ? \ V  t r i i~ l .  

Crirninal proscci~tioii upon  iridictnwnt charging that  defendant '(late 
'of Buncornl~c Co i~n ty  . . . with force and arms, a t  and in  said county, 
unla~vfully, willfully a n d  feloniou~ly,  of her delibfrate and premeditated 
tnalirc aforethnnglit, did kill and m u ~ d e r  one Nathaniel Barnard,  con- 
trary to thr  form of the statute," etc. 

TEif solicitor a l~ i~ounccd in open court, upon the call of the case for 
trial,  that  the Statc elcctetl not to t ry  defendant on the charge of murder 
111 the first degroc,  but for  murder in  the second degree or manslaughter 
, ~ s  t l i ~  cvidence and tlic law might justify. 
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Defendant pleaded not gui1t-j-, and defended upoii the  groiii~tl of w l f -  
defence. 

O n  the t ~ . i : ~ l  i n  S n p r ~ i o r  Cour t  the S ta te  offered evidcllcc tcntlinq to  
.lion thcic fac t s :  T h a t  Sa t l i an ie l  Barnard ,  called N a t e  I3arnart1, nl io  
nay tall  ant1 ~\eiglietl  allout 2330 p u i i d i ,  came to his death on the n i g l ~ t  
of 25 0r to l ) r r .  1947. a+  rc-nlt of s tab n o u n d  in his  ncck inflicted 11y :i 
hriife i n  the liantls of tlcfentlant, A\nnie Laur ie  Gartliier, a t  the lionit> of 
J a n ~ e .  Roberts, 11c1 blother-ill-lax, a t  D u l a  Springs ill B u i i c o ~ ~ i b c  ( 'onn t? ,  
N o r t h  ( 'arolina : t h a t  t l ~ c  R o t ~ e l h  home i i  :I one-room houic ant1 ill i t  
I\cxre n table. a s tow,  three hetlr and threc cha i r s ;  t h a t  dcfcntlant ant1 11cr 
si-ter and S a t e  B a r n a r d  came to t l ~ e  Rohcrts  liomc ahout eight o'clock in 
t h ~  evening: tliat clcfcntlant ant1 Natc ,  who hat1 bcwi "goi i~g togotlrcr" 
~1)olr t  t v  o yrarc. n c r ~  "argning" n h e n  thcy got there ; t h a t  Sat17 .at  
d o \ ~ i i  oli t l i ~  hctl and thcy "got to a rgu ing  antl ta lking ant1 got illto a 
fight there"; t h a t  tlcfcntlant hollcrctl out "lh h i t  me": tha t  .Jarr~caf 
Rolwrtq t h r n  took S a t ( ,  "o11t of  door^.)^ ljiit he 1:ttc.r came hack in the 
h o u ~ ;  tha t  d ~ f e n d ~ ~ ~ t  tlirlii't s v  a n r t h i t ~ ~  to him, btit s l ~ c   as "j1i.t 
a-crying" t h c n ;  t h a t  S a t o  w a i  ~ i t t i n g  on the bed, and drfcntlant n a c  
1)chiiid her  qiitrr and "kcpt iitlliirg aroimd," airtl Natcx wit1 ~omct l r iny  
ant1 got 1111, aiitl she <aid. "I a m  gc>tting tired of your  f o o l i 4 1 n c i ~ ;  yon 
have riin over mc  about  long cnongh," and slic made '(a iwn" rnt1 111t 
S a t e ,  and blood s l~urtct l  f rom Iii, neck, and I IP  staggered to\\ altl t 1 1 ~  tloor 
and x\cnt d o ~ ~ n  the hill and fell ahout qcxellty-fire f re t  f ~ o l r ~  tl~ci 11oi1~t~ 
and died there ;  and tliat hlood n a i  ('all in  tlie house." 

The  S ta tc  offered other eridcnce i11 ampliation of the allore n a w a -  
t i r c  of rvents leading ilp to and c i~ lmina t ing  i n  the ho~nici t l t~.  r t  i i  
nmiece~sary  f o r  purpose of this appeal  to  give more tlctnilwl iwi tn l .  
Such  of the eridcnce as  is p c r t i l i c ~ ~ t  t o  preseiitat,ion of : ~ s s i g n ~ ~ ~ t w t . :  of 
n m r  follo\vs : 

'1 '11~ record s l i o w ~  t h a t  fo r  t11c pnrposp of i l l u ~ t r a t i n g  tcq t i~no~ry  of' 
certain ~ ~ i t n c ~ s e r ,  antl over objections and exccptionr dilly i t~at lc  and 
taken by defendant. the S ta tc  offered three photog~'aphc. to \I i t :  ( 1 )  
Exhibi t  S-I, itlcntificd 11y the State's x\itiicqs J a m ~ s  I h l ) c l ~ - .  '4. f:iirI> 
rcprescmting tlie h o u v  and  thc condition of i t  a f te r  tlcccuwl '01:itl g o t  
lip ant1 golie out," and also identified hg  deputy 41eriff T h ~ ~ l c s o n ,  11 it1iv.s 
fo r  the State, as  fa i r ly  rel~rcsent ing tlie condition of tllc 1lo11+c% u11t~11 l i c  
arrived there t h a t  night.-after the homicide o c t w ~ 1 ~ ~ 1 .  ' I ' l ~ ( s  w i t i i c ~ ~  
Roberts introdiicctl 11,~ the S ta te  had te.tifiet1 without o1)jcvtiolr of tlcfci~d- 
a n t  tha t  lie .aw hlood ipur t ing  f rom the  ncck of Natc ,  :111(l that  "tlrrrc~ 
11 a,  1)lootl all  in  the l i o i ~ ~ r . "  .\lid the  deputy d ~ e r i f f  liad t(1-tifiwl. 01 PI. 
objection of defendant. tha t  n h c ~ i  he went there, "tllc 11oi1.c ~r a, a ,  1)loody 
a placc as  yon conltl qcc. To11 had to walk i n  the blood." .\lid lateis 
in the co11r.c of tllc t r ia l  n r .  I?. R. T e r r ~ ,  also n itnc-s foi  tlrc. State. 
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testified without objection by defendant, that when he went into the 
house that night: "I found the floor of the house covered with blood, 
blood on the walls and blood on the door coming out of the house, and 
going down to where the body was lying-tracks of blood all the way 
down there." There is no evidence as to who took the photograph. 

(2 )  Exhibit S-2, identified by deputy sheriff Bupleson, State's witness, 
as fairly representing the circumstances under which he found the de- 
ceased when he reached the scene, exccbpt that deceased was lying on his 
face,-the picture being made after the body had been turned over on 
its back, and also identified by Dr. Terry as fairly representing the body 
and its surroundings as he found it when he arriwd there. The deputy 
sheriff had testified that on the night of the homicide he had found 
deceased lying on his face, that the body was turned over-he believed 
by the coroner, and that this was about 75  feet from the Roberts house. 
And Dr. Terry then testified that when he got there he found "a Negro 
man lying on his back by the side of the path . . . 75 to 100 feet below 
the house"; that he had a wound in  his right neck; and that "he was 
dead when I arrived there." There is no evidence as to who took the 
photograph. 

( 3 )  Exhibit S-4, identified by Dr. Terry, State's witness, as fairly 
representing the body of the deceased and the wound he had described. 
The doctor had testified that in his opinion Nathaniel Barnard died from 
hemorrhage from the wound in the neck. Quoting him, "I have a pic- 
ture that shows how large a w o u ~ d  better than I can describe. I t  was 
in the right neck . . . a stabbing and cutting wound. What I mean, 
stab of the knife and she pulled it out and cut the wound and made it 
larger, just above the right clavicle. . . . This knife wound went in and 
severed the subclavian vein or artery . . . and it punctured the inner 
lobe of the lung . . . went in there two or three inches . . . a wound 
like that with a terrible hemorrhage like that the man couldn't live over 
4 or 5 minutes." The State seems to concede that this photograph was 
taken in a morgue,-showing a wound in the right neck. There is no 
evidence as to who took it. 

When the first of the photographs was offered by the State, the trial 
judge gave this instruction to the jury: "You will not consider the 
photograph as substantive evidence,-it is not competent for that pur- 
pose. I t  is only competent, and the court limits the evidence in the way 
of a photograph to illustrating the testimony of the witness, and i t  is a 
question for you as to whether or not it does illustrtite his testimony, and 
you will receive it and consider the photograph in no other way other 
than as tending to illustrate the testimony of the witness, and not as 
substantive evidence." Defendant again excepts. 
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Like instructions were given when each of the other two photographs 
was offered by the State, and in each instance defendant excepted. 

The record also shows that during the cross-examination of James 
Roberts, w.itness for the State, he had stated that  defendant said, "You 
have run over me long enough; I have took enough of your foolishness" 
and that then he "saw her make a run and her hand go that  way," the 
court interposed : "What do you mean by 'make a run'? Give a step like 
that  and hit him?" Defendant excepts. A. "Re got up, she took a step 
and hit him," Motion to strike. Denied. Defendant excepts. 

The record further shows that in the course of the direct examination 
of deputy sheriff Burleson, after he had related a conversation with 
defendant later in the night of the homicide, he testified: "She said she 
would have cut his damned head off if they had let her alone,-that she 
didn't care." Then the solicitor asked the witness this question : "Did 
she express any remorse for having cut him?", to which the witness 
answered "Not any." 

Defendant's objection to the question, aptly made, was overruled, and 
her motion to strike the answer was denied. She excepted to each ruling. 

And the record shows exception by defendant to the testimony of 
deputy sheriff Burleson that  "the h'ouse was just as bloody a place as 
you could see. You had to walk in the blood." 

Defendant, having reserved exception to denial of her motion, made 
when the State first rested, for judgment as of nonsuit on the charge of 
murder in the second degree, offered evidence tending to show that  she is 
of good character, and she, as witness in her own behalf, gave her version 
of events leading up  to and culminating in the stabbing of Nate Barnard, 
and tending to support her plea of self-defense. 

The State offered testimony in  rebuttal. 
At the close of all the evidence defendant renewed her motion for 

judgment as of nonsuit on the charge of murder in the second degree, 
and excepted to the denial of it. 

Verdict : Guilty of manslaughter. 
Judgment: Confinement in the Central State Prison a t  Raleigh, North 

Carolina, for a term of not less than seven nor more than twelve years. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General M c M u l l o n  and Assis tant  Attorneys-Genernl B r u t o n ,  
Rhodes ,  a n d  M o o d y  for t h e  S ta te .  

George Pennel l  for de fendan t ,  appellant.  

WINBORNE, J. Defendant in  brief filed in this Court, expressly aban- 
dons her assignments of error based upon exceptions taken to denial of 
motion made when the State first rested its case, and renewed a t  the 



idlo.(, of all  t l ~ c  evidence f o r  jutlgnlclit a s  of n o i ~ s u i t  on the charge of 
r l n l ~ d c i ~  in the second dcgrcc. ,\nd the record ihom.: no escept ioi~,  or 
: I W ~ ~ I I I I I ~ ~ I I ~  of ( b r ~ n r  b a w l  111;on csccpt io~l  to  tllr cllargc of tlic court to  

slit, ~ ~ ~ , c , i u ( l i c i a l  r r r o r  is not made to fip11(>;1r. 
( 1 )  T)(+'~>~itl:~l~t tn:~kc:: ~)ractic:illy t11c salllc' n r y ~ u l c u t ,  autl atlvalwcs 

s111)-t:rnti>~lly the Fame incamls  in  licr ctmplniilt  :I.; to tllr fiction of t l ~ c  
tri:il jntlgo in  :~llon.ing the Stzite to  offw c:lcli of t l ~ c  t l i l~ r t~  pl1otng1~11111s. 
T.:xl\il;it.: F-1. S-2 nntl S-4. It is a r p ~ c t l  rind ccmtc~~decl tha t  t l ~ e r c  is n o  
s u f i t ~ i e ~ ~ t  l)i,t7of of the authent ici ty  or accurary of the pliotogl.apl~a. tha t  
they  : I ~ T  I I O ~  ~ n a t c r i a l  ant1 rc l t ran t ,  t h a t  t l ~ c p  n.crt> not 11m1 to i l lwt rn tc  
the witncw' t c ~ t i m o n y ,  and tha t  they arcx solely calvulatctl to cscitc preju-  
dice i ~ g t ~ i ~ i k t  ~ l c f t ~ 1 1 d a n t , - ~ a r t i c 1 ~ 1 a r l ~  since n o m w  werc on tlic jn1.y. 

'I'11(1 dwi..iom of this Cour t  n u i f o r ~ ~ i l g  I~o ld  tha t  i n  the  trinl of caws, 
civil O Y  c~ l~ imi~ra l ,  in  tliis Statc ,  pliotogr:lpl~s not IIP a i l~ni t tcd as  
s~~l ) r t ;~u t i \ . c .  eviclcl~cc, I l o ~ e ? p r f f  1 % .  l ? r i r k  C'o., 196 S. C'.. 5 5 6 ,  14G S. I<., 
227;  S'. I.. I'crmy, 212 N. C., 533, 193 S. E., T 2 7 .  1;ut tha t  n h c r c  thcrc 
is cvitl(wc-c of the nccmracy of a photograph, a wi t~ l r ss  m a p  11sc i t  fo r  the 
~ m t ~ . i c t c d  I)url)ose of esplaininp or illustrating to tlic jnr? his tcstinlony 
r c l c ~ : ~ ~ l t  ant1 inatcrial to  somc mattcr  i n  controrcrsy. ,C. I * .  J o ~ r c s .  175 
N. ( I . .  709. 9:) S. E., 576;  Ellioff  I $ .  Power PO., 190 S. S..  G2, 128 S. E., 
720: I . .  l ~ o l l n ~ r ~ l ,  216 S. C., 610, (i S. l3. f2 t l ) ,  217;  ,q. 1 , .  TT'nqsfnfi ,  
219 S. C'.. 15. 1 2  S. E. ( 2 d ) .  657;  8. 7 ' .  - l I i l / c ~ .  219 S. ('., 514, 11 S. E. 
( 2 d ) ,  512  : ,\'. 1 % .  ~ S ( h ~ p l i ~ ~ d ,  220 K. C., 377, 1 7  S. 3:. (2t l ) ,  169  ; 8. 1 % .  

3 I u ? / . q .  226 S. ('.. 4S6, 35 S. I<. ("I), ,494; 8. I . .  S(nt11cg .  2'27 S. C., 650, 
44 S. I?. ("1). 196. 

111 the  El l io f t  c o w ,  wpm, the Couri. says : '(Plaintiff rxcepted because 
c t r t a i n  p i c t u i v  were submitted to  tlw jury. -\I1 of these pictures were 
used to explain the witnesws' testimony to the j ~ ~ r y .  I t  was not error  
f o r  tlic court  to allow the j n r y  to  conqider the pictures fo r  tliis purpose 
and to give them such weight,  if allv, as the j u r y  m a y  find they a r e  
entitled to  i n  csplaining the testimony." 

Orclinari1~- pliotograplis a rc  coml~etent  to be used by a witness to 
explain or to  illustrate any th ing  i t  is competeni fo r  him to describe 



Tlie accuracy of a pliotograpli nlust be .11o\\il by c s t r i i ~ s i c  evitlelice 
tli :~t thc photograph i,i n t rue repre>eiitation of the Pcciie. o b j t d  or persol1 
it p l ~ r p o r t s  to portray.  20 -1111. J u  r.. Evideiicc, Sec. 730;  Y. 1 % .  J f i f r h e n ~ ,  
IS5  S. C.. 603, 125 S .  E., 1 9 0 ;  Pecir ton  7 % .  I ,u f l l rr ,  213 S. C.) 412, 193 
S. E., 739. 32 C. J. S.. E ~ i t l e n c e ,  Sec. 715. T i g m o r e  on Evidence, 
:Ird Ed., Vol. 3, Sec. 793. 

T h e  correctneqs of s w l l  reprewiltation m a y  be cstabliehed by any  
\I i t l iev who is fami l ia r  wit11 the  scene, object, or person portrayed, or 
ik competent to speak from pcrsoiial obw-vat ion.  I t  is not n e c e w r y  to 
plovc this fact  by the  photographer* u h o  took the llhotograph. Bone 
i .  R. I?., 1 7 1  S. C., 328,  58 S. E., 477;  Tl'hitr 1 . .  flinrs, 182 X. C., 275, 
109 S. E., 31; 8. L.. J f n t f h c ~ t ~ . ~ ,  1 0 1  S. C.. 375, 131  S. I?.. 7-13; 5'. 1%. 
. \ f f l / t / (  I / ,  bl!plYl. 

TTlicther tliere is sufficiciit evidence of the col.i~ect~lt~.- of n photograp11 
to r c n t l c ~  it  compc>tent to be 1 1 ~ 1  by a ~ i t n e s s  f o r  the purpoqe of illustrat- 
i11g 01. explaining hiq tcstinioliy i. a prclirninary q w - t i o n  of fact  for  the 
r~ iwl  juc!gc. S. 7.. I l l n f f h c r i , ~ ,  srlprn. 

J l o ~ m v c r .  if the testilnoily snuglit to  be ill~i.tratetl or c.xplained he 
wlcl a n t  s id mater ial  to ~ \ I I Y  ibbnc i11 the case, the fact  t h a t  ail authen-  
tientctl p l i o t ~ g r a p h  is gory, or gyu('iOllle, a i d  m a y  tend to arou-e preju- 
tlicr will not alone render it  incompetent to he so used. 

T i 1  :lie light of tllese p r i i i c i ~ ~ l e ~ ,  npplied to the ],recent c a . ~ .  it  appears 
f i m i  the i w o r d  tha t  tht. el-itlcncc as to the accuracy of the l~l iotographs 
to portray the conclition of thc llousc af ter  the I~olliiridc, the body as 
i'ouiid. aiitl the wound 011 the body, in ellfficient to  ~ - e l i d w  thein colnpttcnt 
for  1i.c in illustrating tlic testirnotly of the witiicnscs tcstifyiiig to  their 
:icwlracy> for  whicli pllrposc tllcir aclrni~sion was ~ S ~ I T R P I ~  limited ; tha t  
tlicy n c r e  not atlmittctl as sutwtailtire eritlence; alitl tha t  tllcy were 
1,cItvant to mater ial  i11attn.s i n  i s w e  i n  the caw. B u t  the record indi- 
c;ltos n pancity of usc fo r  the ~ ~ i i r p o ? c  for  n.liic11 tliep were offered. 
Scvcl~tliclcss, i t  does not appear  011 this record that  this was prejudicial 

*\i to the rcleralicy of the p l io togr :~ph~ : T h e  tentinlm~y of the wit- 
Iic,.eb as  to  the bloody condition of tlie room, and of the na ture  of the 
~ o l u i t l  l i a ~  relation to the cliaractcr of the at tack i~latlc l ~ v  tlefentlant 
u1)on tlie deceased, and tha t  h a s  bearing on the question of self-defense 
11poii u11ich defendant relied. I t  tends to  iiitlicate tha t  .lie used excessire 
f o l c ~ ,  and tha t  the at tack was ~iciou.s .  Thus  tlic pliotographq were com- 
petent fo r  use i n  illustratiilg this testimony. .lnd tlic ~)ho tograph ,  
Esl l ihi t  S-2, was conipctciit fo r  uce i n  illustratilig t l ~ e  t c s t i r n o ~ ~ y  of the 
u-itncss bearing upon corpu,\ drl i r t i .  See 8. v. Xllillcr, slcprcr. 

I lorcover ,  the fact  tha t  the photograph sllowing the wound, tlcscribetl 
1,- the doctor, was taken ill the nlorgue, af ter  the l m y  had 1 ) c ~ ~  c l c a ~ l s d ,  
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does not of itself make i t  incompetent for use in illustrating the testi- 
mony of the doctor. See Scott's Photographic Evidence, Sec. 661, at  
p. 576. 

( 2 )  Regarding the assignment of error based upon the court inter- 
posing questions as to how defendant struck deceased: The complaint 
here is tha t  "the trial judge not only put the words in the witness' mouth 
by saying 'Give a step like that  and hit  him,' hut then asked how by 
demonstration, saying 'Give a step like that  and hit him.' " I t  is con- 
tended that  in this way the tr ial  judge expressed or manifested an opinion 
forbidden by law. However, the regret of inability "to bring a sound 
movie and establish before the appellate court the movements of the 
judge as well as his words" in this incident, seems to be a concession b~ 
defendant tha t  the record does not show error. I t  discloses only the 
words, leaving all else to imagination. Hence error is not made to 
appear here. 

( 3 )  I n  reference to  the admission of evidence as to defendant showing 
a lack of remorse: I t  may be conceded that  t h k  question iq improper, 
and that  objection to i t  should have been sustained. Yet when i t  is 
considered with the testimony immediately preceding, we fail to find in it 
error of sufficient prejudicial import to  warrant  a new trial. 

(4) The assignment of error directed to the description of thc room 
in which the fatal  blow was inflicted may not be sustained. The evi- 
dence indicated great flow of blood immediately following the blow, and 
that  had bearing upon the character of the wound inflicted by defendant 
upon deceased, and was relevant to  be considered by the jury on defend- 
ant's plea of self-defense. Moreover, other evidence of like purport was 
admitted without objection. 

Finally, after full consideration of every reason advanced for error, 
assigned on this appeal, we find no cause to juiitify the disturbing of 
the verdict rendered. Hence, in the judgment btdow there is 

N o  error. 

MAMIE R. WEBB, ADMINISTRATRIX OF THE ESTATE O F  W. J. WEBB, v. G'. J .  
EGGLESTON A N D  EAEL LAWRENCE WILLIAMS. 

(Filed 17 March, 1948.) 
1. Death § 3- 

Right of action for wrongful death is solely statutory, G . , S . ,  28-173, and 
the action must be asserted in strict co~iformity with the statute. 

2. Death 4- 

The requirement that an action for wrongful death must be instituted 
within onr year after such death is an integral part of the action in the 
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nature of a condition precedent. :lnd the ~ ; I D S ~ .  of the st;ttutorj- time not 
only bars the remedy but destroys the liability. 

3. Same- 
I t  is incumbent upon plaintiff to show ill e ~ i t l e l ~ c e  that his :~ctiori for 

wrongful death was instituted within the time allowed. 

4. Actions $j S- 

An action is begnn hy the issuance of summons, bat tlterc must be a 
complaint filed in which the cause of action is stated. 

5. Actions $j 9- 
Where an amendment to a complaint, or an alnendcd complaint, intro 

duces a cause of action or itew matter not stated in the original complaint. 
it has the same force and effect a s  if the :~meitdrnciit were a new and 
independent cause. 

6. Same: Death $j 4- 

Where demurrer is sustainetl to the complaint in  : I I I  ,~ction for \\roilgful 
death, with leave to plaiutiff to amentl. and an amentlrti complaint is there- 
after filed, the action is institl~ted for the purpose of applying the proti- 
sioits of G. S.. 28.173. from th? date the amended complaint \ l a c  filed. 
siritc the action could not be mnintained 011 the original complaint. 

7. Death # P- 

The fact that the amended complaint statiiig for the first time a cause 
of action for wrongful death, is filctl more than one year after the death 
of plaintiff's intestate, may be tnkeii ndrnntage of by  denn~rrrr .  

SEA WET.^,, J., dissenting. 

APPEAL by  defendants from TITilliclms, J., September-October Term, 
1947, WILSON. Reversed. 

Civil action to recover damages f o r  wrongful death. 
O n  25 J u l y  1945 a n  oil t ruck belonging to defendant Eggleston and 

being operated by  defendant Williams, collided with the  rea r  end of a 
t ruck belonging t o  and  being operated by  plaintiff's intestate. As a 
result, plaintiff's intestate was killed. 

On 9 J u l y  1946 plaintiff instituted this  action. S u n n n o ~ ~ s  and com- 
plaint  were d u l y  served on defendants 1 0  J u l y  1946. 

B t  t h e  F e b r u a r y  Term, 1947, defendants demurred to the complaint 
fo r  t h a t  it fai ls  t o  s tate  a cause of action. T h e  demurrer  was sustained 
and plaintiff was allowed t ime "in which to plead over by way  of amend- 
ment  t o  the  complaint." Plaintiff did not appeal. Instead, she, on 
32 F e b r u a r y  1947, filed a n  "amendment t o  complaint," setting for th  i n  
detai l  the  alleged acts of negligence on the  p a r t  of the  defendants. 

O n  26 February  1947 defendants demurred f o r  t h a t  (1) the  amended 
complaint fai ls  t o  allege a n y  fac t  constituting negligence on the  p a r t  of 
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tlic deft~litlaiits; ( 2 )  tlie original compla i~ l t  faileil to  s tate  a cause of 
action and the an~e i i t l r i~e~i t  thereto was filed niorc than  one year  a f te r  tl113 
t l ca t l~  of plai~itiff 's i~itcst:~tc, which fact  aI)lwai,s of record and 011 tlir 
f a re  of the c o ~ i ~ ~ i l ~ i l i t ;  alitl ( 2 )  t,lii-,rc is iio allcgxtioii in  the origilizil 
coni l~laint  or i n  tlic a n i c n t l ~ i i e ~ ~ t  tlicrcto tha t  this action was in-titutetl 
n i t l ~ i n  on(, p t t r  of the dcath of p l a i ~ ~ t i f f ' s  intcstaie. 

A \ t  t l ~ c  J m c  l'erlil, l!f47, Frizzellc, , J . ,  o l - c r ~ u l t d  the t l c n i u r ~ ~ c ~ r  2111t1 

t lc~fr~idnnts  c s ~ p t c t l .  
Th(. c a w c  ctrnie on f o r  hearing a t  tlie Sellterrtber-Octoher Tcrni .  At 

t11r cw~iclnsioii of the c\-iilo~irc fo r  l~laint i f f ,  tlcfc~rtlant.: mo~-ctI to diwii.+ 
I I I of i o s i t .  T l ~ c  ~ i l o t i o l ~  \v:rs o~-c~rrnlei l  am1 dcf t~n t la~ l t s  vs- 

c ~ ~ i t c ~ l .  Thc c ~ i d c n c c  o f f c ~ ~ d  Iiy plai~itiff tt,ntls to  ce tab l i .~ l~  ~ i r g l i g t ~ i ~ r ~ ,  
h11t f:~il,s to  s h o ~ v  thtjt this artiini W I S  i114 t11 td  ~vitlii i i  oiii3 y 3 a ~ *  of t11,) 
tlcatli of hc.r intcxtzitc. Tlle iss11es suliiliitto(1 n.ci3e ans\vcrcil ill favor  oi' 
l t i i t i  F I ~ I  jntlgnicnt oil tlic wrt l ic t  t lcf~mtlants :~ppwlet l .  

R~I< \ I I I I , I . ,  ,J. Thr dcfcntlanti br ing f o i n a r , l  on this appeal  their 
c~srcptioii to the order of the  court.  elitcwd tit tlie Jul ie  'I'cr~n, 1947, 
trwrlxliiip their  tlcninrrer t o  t h r  arncntlcd coiiililaint. IIcnce the  niciit 
of t h a t  csception, as well as the exception to tlie refninl of the c o u ~  t 
helow to tlislnisi aq in  c a w  of nonsuit, is preqentc(1 for  conqitlcr. '1 t '  1011. 

Tlie r ight  to  main ta in  a n  action for  tlaningcs for  wronpE111 tlvath tiid 
not esis t  a t  colriinon Ian-. I t  was created by C l i a p  39, Laws 1854-55. 
now codified as  G. S. 28-173. I IoXc  I , .  G ~ r y h 0 1 o 1 ( ~  ( 'or / ) . ,  226 N. C., 332, 
3S S. E. (2t l ) ,  105 ; White I?. C'hor lo l fc ,  212 S. ('., 539, 193 S. E.. i 3 h :  
~IlcG'trirc 1%.  L ~ r m b e r  Co., 190 S. C'., 806, 131 8. E., 274;  ('rtriq 1 % .  J ,zr~~t?ir~-  
('o., 189 N .  C., 137, 126  S. E., 312. 

r , 1 lie r ight  reits e n t i r ~ l y  upon this Act and must  b t  ac*crtrtl ill con- 
formity therewith. Brotrtlncl.r I ) .  Brocctl~~rrr,  160 S. C., 432, 76 S. I<., 
216;  IIrtll 1 % .  R. IZ., I49 N. C., 1 0 8 ;  Tlinucctlf 1 % .  P o w e r  C'o., 189 S. C., 
120, 126 S. F,.. 307;  l ' i r f r i ~ l ~ r ~ t n  P .  F'ltr?tr~rr?j, 19s S. C., 397, 1.51 S. E., 
8 5 7 ;  1 2 r o 1 r ~  I.. R. R., 202 N. ('., 266, 162 S. E., 613 ; 1T'hifchrtrd d 1 1 t 1 c ~  
son ,  I I I ( . ,  P .  12rrr~c.11, 2.20 S. C., 507. 1 7  8. E. (%I), 637;  Il'ilsolr 1..  

AIIncsc~qcc,  22.1 K. ('., 705, 32 S. l?. ( 2 d ) ,  335. 
T h e  personal rel i rc . txtat i~ c of a tlcceasctl person w11ot.c death n ac 

caused by thc ~ ~ r o i r g f n l  or i i c g l i g e ~ ~ t  act of another  is graiitrd t h r  riglit 
to maintain a n  action f o r  danlages "to be brouglii within one .car a f te r  
wcl i  tlcath." Tlli,i r rqui iwncnt  tha t  ilie action n l ~ i s t  be instituted ~vitlii i i  
o ~ l c  .car i. all intcgral p a r t  of the right in  the na ture  of a condit io~i  
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year after the death of plaintiff's intestate may be taken advantage of 
by demurrer. C a p p s  I , .  R. R., supra;  Davis v. R. R., 200 N. C., 345, 
157 S. E., 11 ; George I ? .  R. R., m p r n  ; T a y l o r  v. l r o n  Co., 94 N .  C., 525. 

I t  follows that defendants' demurrer to the complaint as amended 
qhould have been sustained. Failing in that, defendants were, in the 
trial below, entitled to judgment as in case of nonsuit. 

The situation here presented is unfortunate for the plaintiff. Even 
so, for us to undertake to give her relief against the positive facts appear- 
ing of record would necessitate a complete shift of position, not only as 
to the George and similar cases, but also as to a long line of decisions 
holding that the date of the introduction of new matter in a complaint 
is the date of the institution of the action for the purpose of determining 
the bar of a pleaded statute of limitations. For surely, if that rule does 
not apply in a case where time is of the essence of the cause of action 
and the right to recover, irrespective of a plea, it should not apply to a 
mere statute of limitations which relates only to the remedy and is not 
available to tllc defendant unless specifically pleaced. 

The judgrncnt below must be 
Reverted. 

SEAWELL, .J., dissenting : The appeal brings sh:irply to the front what 
happened before Judge Frizzelle when the matter was before him upon 
defendants' first demurrer. Decision of this case definitely rests on a 
proper interpretation of his judgment, its intent and effect, and his power 
to allow the amendment which was made to the complaint. That neither 
the intent nor the effect of his order was to dismiss the action for failure 
to state a cause of action, is, I think, ripparent from his statement of the 
nature of the objection and his action thereupon as found on page 3 of 
the record. 

The objection to the complaint did not go to a defect in the cause of 
action, but only to its defective statement. The judgment thereupon did 
not dismiss the cause of action, but on the contrary, allowed an amend- 
ment. The demurrer was not general but was specia'ldirected to a 
particular objection to the complaint, amendable on the face of the objec- 
tion, and the judgment, eodem modo ,  authorized an amendment in 
that particular. I t  did  n o t  go  to  t h e  cause of act ion but to a defect in its 
manner of statement. 

A reading of the original complaint makes clear the propriety and the 
discretion in the court in permitting the amendment as clarifying or 
making more certain a merely defective statement of a good cause of 
action. 
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The complaint alleges that  plaintiff"s intestate was killed through the 
negligence of the defendant and states that  the facts were as follows : 

". . ., while the plaintiff's intestate mas driving his truck from 
Wilson, N. C., towards Raleigh, N. C., in a prudent and careful 
manner on the right hand side of the highway approaching the town 
of Sims and on a straight and unobstructed section of said highway, 
the defendant's truck was so carelessly and negligently driven that  
i t  was run  into and upon the rear end of plaintiff's intestate's truck, 
knocking the said intestate's truck along the highway for a consid- 
erable distance, throwing the said intestate out of his truck and 
upon the highway, killing said intestate and damaging and dextroy- 
ing said truck;  and from the impact of the collision causing said 
plaintiff's intestate's truck to run off the highway somp distance in 
an  adjacent field." 

The acts attributed to  defendant, in their physical implication, spell 
negligence in any language, lay or legal, implying excessive speed, want 
of lookout, failure to apply brakes, a t  least. 

Supposing the complaint to be merely defective in its statement of 
the cause of action,-is i t  amendable? Not only so, but that  is enjoined 
by the statute, its propriety is urged by the courts, and i t  is familiar 
practice. G. S., 1-163, and annotations. The change in the system of 
pleading from common law to code is supposed to prevent technical 
defeat of justice by substituting for a baseless strictnesy a liberality 
which will promote trial on the merits. Page 1 ) .  Mcl lono ld ,  159 N. C., 
38, 74 S. E., 642; Rullnrd T .  Johnson ,  65 N.  C., 436, 438; Chpnthnnt 
1 1 .  ('rews, 81 N. C., 343, 345. 

The plaintiff before Judge Frizzelle was in  the same position as one 
who has alleged fraud in an action for deceit and has not stated the par- 
ticulars, or facts constituting the fraud, and the sufficiency of the com- 
plaint has been challenged. I f  he elects to stand by his pleading, the 
court, in the exercise of its supervisory powers, may dismiss his action; 
if he desires to amend, that  privilege, in the discretion of the court, is 
~iniformly accorded him. The limitation of the power of the court to 
permit amendments to the complaint is that  the court is without power 
to allow such amendment when the effect is to change the aqserted cause 
of action into another, or add a new cause of action, or change the subject 
matter of the original action. Leper 7). Lane, 170 N.  C., 181, 86 8. E., 
1022; Wilmingfon v. Board of Education, 210 N.  C., 197, 85 S. E., 767; 
41 Am. Jur. ,  508, See. 310. From Lefler v. Lane, supra, I quote : 

"Under the statutes regulating our present system of procedure, 
Revisal 1905, see. 507 (now C.  S. 547) et sq., and numerous deci- 



"\VI~t.lirvc~r tlic claim or defense asserted i n  the amended pleading 
: i l , i w  out of the conduct, transaction, o r  occurrence set fo r th  in the 
original pI(.ading, thc amendment  relates hack t o  the date  of the  
oviginal ~,lr~:itli~lg." F I c i s c h r n t r ~ ~  Consfrlr. C'o. 1:. United Stcttes, 70  
IT. S.. ,'C-+!J : 7 0  I,, ctl. 624 ( T h i s  hears on a s tatute  s imilar  to ours in  
I , W I I ~ C I  ti, tilt: c#ontlition t h a t  the snit must he brought within a year . )  

[ I ,  t l ~  l ~ l i t n ~ i t  c a w  the plaintiff has  never p u r w e d  a n y  other tau-c of 
,icltio!l u~ l o ~ n c d  i ~ s u o  with another  defendant. 

T\'li:ct is tlic cffcct of sue11 a n  ilmcndmcnt when matlc? W h a t  re la t io~ l  
t l u t ~ ~  it  11an to the elapse of the  period dur ing  which the action mus t  
I 1 1 o l t  Thc  t l ~ c o r y  t h a t  the one year  of g r w e  given b p  the s tatute  
to l)cgin the  actio11 automatically drites f r o m  the filing of a complaint 
invulnerable on  a n y  ground works a supersession of the  statutes cited and 
~ w o g n i z e d  liberal rules of c ir i l  procedure, and  is definitely contrary t o  
authori ty  licretofore followed. 

.i cir i l  action ic l q u n  by the isiue of a summons. G. S., 1-b8. T h t ~  
C'oul-t will take j~ltlicial notice of the summons to ascertain when thtb 
action was eorr~rnenccd, Iiarrell 1%.  Lumber Co., 172 S. C., 827,  90 S. E:., 
148, and i t  will he presumed t o  have issued a t  tEe t ime i t  hcar-. 

T h e  complaint nl len filed i n  a c c o ~ d a n c e  with the qtatute relates back 
to the i s w e  of the summon<. T h i s  much is conceded in the main  opinion 
to be o r d i n a r ~ l y  t r w ,  hut it  is lleld tha t  the case a t  bar  forms a n  excep- 
tion becauqe tlw e o ~ t ~ p l n i n t  was not p e r f e c t e d  within the year fol loninp 
t h r  tleatll. 
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T21c c.onelu-ion reached by the Court rests on the authority of George  
1 . .  1:. K..  210 S. C., 5S, 155 S. E., 431; the same case reported in 207 
S. ( I . .  45;: and BnZl i~zyer  v. l 'koii lns a?zd So. B. R., 195 S. C., 517, 142 
S. E., i G 1 .  Thcse ca.es form a triad to be studied together and are not 
in tlisagrt~ernrnt with the position I have taken. A l l  o f  them r e f e r  t o  
clefeciicc ciluscs of ac t i on  clis~nissed u p o n  d e m u r r e r  and  n o t  w i t h i n  t h e  
I I O W P ~  o f   if^^ C o u r t  t o  r e n e w  bv a n ~ e n d m e n t .  The decisions in the two 
Georyc  c c m s  re-t upon the autlioriiy of the Bnl l i nqer  case. I n  that  case 
the complaint not only did not state a cause of action but i t  affirmatively 
nega t i~ed  such a cause. and the opinion therein, by J l r .  C h i e f  Just ice 
S f a c ~ l ,  said that the cffect of the complaint was the same as to have 
qtated a cause of action against the railroad company and then to have 
withdra~vn it. The action against the railroad company was. therefore, 
tlismi.;.;ed. 111 G ' e o r q ~  r .  R. R., 207 X. C., 45i ,  where the situation in so 
far  a. i nda tec l  negligence was concerned. mas so stated in the complaint 
n. to rsonerate the defendant and form an exact parallel with the situa- 
tion 111 the Bnl l i nger  case,  the brief opinion by J u s t i c e  B r o g d e n  dismissed 
thca ai~tion b- a reference to  the controlling authority of the Bal l i nger  
( o < r .  When the case came back here on appeal, in Georqe  v. R, R., 210 
S. ('., 58, there had been an  attempted amendment, but this Court, in an 
opinion by X r .  J u s t i c e  D e r i n ,  dismissed the action on the ground that 
tilt. iomier judgment of Brogclen,  J., had become the law of the case. I t  
1. true tliat attention was called to the fact tliat the amendment was not 
mad ,  u i th in  one year after the alleged mrongful death;  but the con- 
t i i i u i t ~  of the relation back was broken bv the former dismissal of the 
actiol; fo r  a defect going to the cause of action. 

I n  ( ' t r p p s  2.. R. R., 183 N. C., 181, 111 S.  E., 533, the plaintiff brought 
111. ac*tiun in the State court under the Federal Employers' Liability 
*\i.t :tilt1 after it had been pending for more than a year after the wrong- 
fill tl(,atli ~ o n g h t  by amendment to substitute for the action created by 
t l i i ~  Ltatute a cause of action u ~ d e r  the State law. The opinion by 
I l r .  ( ' 7 1 i ~ f  .Tustice S f a c v  hrld that  the effect of the amendment mould be 
to crcaatr~ :I 1 1 ~ ~  cauie of action and beyond the power of the Court to 
tlllov : a g a i n  c.:rllins attention to the fact that  the subqti tutd cauqe of 
actio~r hail ~ M , I . I I  asserted for the first time more than a year after the 
\vronyful dcath. 

,111 of thew caQes taken together are too disparate in legal principlr. 
hi.;tory and in factual conditions to he cited as authority for the position 
11011 tah.11 i l l  this (lecisioli. I11 all of them the judgment was final, going 
t u  tlic cause of action, and could not be renewed by an amendment. 
11 .\III .  ,lur.. Pleading, See. 251. I n  the case a t  bar the amendment was 
\I i t l~ in  thc power of the Court and the principle of relation back not 
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disturbed. 4 1  Am. Jur . ,  Pleading,  Sec. 315;  Gadsden v. Craf ts ,  175 
N. C., 358, 361, 85 S. E., 610. 

T h e  judgment of nonsuit should be reversed and  the  case sent  back 
f o r  a t r i a l  on the  merits.  

STATE v. GRAST WILI.IAM HOLRROOK. 

(Filed 17 March, 1948.) 

1. Intoxicating Liquor 5 9d- 
The State's evidence tending to show that officers found in defendant's 

ear, which defendant was driving, four fifth gallon bottles of intoxicating 
liquor intact and four broken bottles from which some of the contents had 
leaked out, all of which contained or had contained sloe gin, is hcld suffi- 
cient t o  overrule nonsuit in a proswution under G. S . ,  18-2, for transporta- 
tion and possession of intoxicating liquor in a county which had not 
elected to come under the Alcoholic Beverage Control Act. G. 8.. 18-36, 
ct seq. 

2. Intoxicating Liquor 5 9 b -  
The proviso of G. S.. 18-49, permitting the transportation of alcoholic 

beverages not in excess of one gallon from a cc~unty which has elected to 
come under the Alcoholic Beverage Control Act to another county not 
coming under the provisions of this Act, is a matter of defense, and it  is 
incumbent upon the defendant to bring his case within the exception either 
from the State's evidence or from his own. 

3. Intoxicating Liquor 5 9c- 
Testimony that defendant had in his possession sloe gill is evidence c~f 

possession of intoxicating liquor. G. S., 18-1. 

APPEAL by  defendant f r o m  Clement ,  J., a t  September Term,  1947, of 
YADKIN. NO error. 

T h e  defendant  was indicted f o r  t ransportat ion and  possession of intoxi- 
ca t ing  l iquor  i n  violation of G. S., 18-2. There  was  verdict of gui l ty  
as  charged, and f r o m  judgment  imposing sentence the  defendant ap-  
pealed. 

Aftorney-General M c N u l l a n  and Assistant At torneys-G~naral  Bru ton ,  
Rhodes, and Moody for the State .  

Tr ive t te ,  Holshouser & Mitchell and F. B. D. Harding for defendnnf .  

DEVIN, J. T h e  sole question presented by the  appeal  is  the  sufficiency 
of the  evidence offered b y  t h e  S t a t e  to  w a r r a n t  submission of the  case t o  
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the jury. The defendant did not testify and offered no evidence. From 
the State's evidence i t  appears that the defendant's automobile, which 

- - 

he was a t  the time driving, was overturned as result of a collision on the 
highway, and there was found in his automobile a carton or case contain- 
ing four unbroken bottles (fifths) of sloe gin. I n  the case with these 
bottles were three or four broken bottles from which some of the contents 
had leaked out. The witness described i t  as "sloe gin, red gin." 

Yadkin County is not within the territory affected by the Alcoholic 
Beverage Control Act of 1937 (G. S., 18-36). Under the provisions of 
G. S., 18-2, i t  was unlawful to transport, possess or purchase any intoxi- 
cating liquor, ('except as authorized in this article." By G. S., 18-49, 
it was declared not unlawful to transport alcoholic beverages not in 
excess of one gallon "from a county" which is under the provisions of the 
*let of 1937 "to or through" another county not under the provisions of 
this Act, provided the cap or seal of the container has not been opened 
or broken, and the liquor is not being transported for the purpose of sale. 

We think, in keeping with the rule of favorable consideration of the 
State's evidence on motion to nonsuit, testimony that in the case in the 
defendant's automobile were found four bottles intact, and in the same 
case four other broken bottles from which the contents were leaking, 
afforded ground for the reasonable inference that more than one gallon 
of intoxicating liquor had been transported by the defendant in violation 
of the statute. 

On another ground we think the motion to nonsuit was properly over- 
ruled. The exemption from criminal liability for the transportation of 
liquor into or through a county not within the provisions of the Act of 
1937 applies to liquor being transported from a county which is under 
the provisions of the Act, G. S., 18-49, or from without the State. G. S., 
18-58. Here there was no evidence where the liquor came from, and i t  
was a matter of defense for the defendant to bring his case within the 
exception, either from the State's evidence or that of the defendant. S. v. 
Davis, 214 N. C., 787, 1 S. E .  (2d), 104; S. v. Epps, 213 N. C., 709, 
197 S. E., 580. See also S. v. Wilson, 227 N.  C., 43, 40 S. E. (2d), 440; 
S. r .  Suddreth, 223 N. C., 610, 27 S. E. (2d),  623, where the pertinent 
statutes on the subject are analyzed and interpreted. I n  the  is case, 
supra, it was said : ". . . when defendant relies upon some independent, 
distinct, substantive matter of exemption, immunity or defense, beyond 
the essentials of the legal definition of the offense itself, the onus of proof 
as to such matter is upon the defendant." Since the statute (G. S., 18-1) 
declares that the phrase intoxicating liquor sha.11 be construed to include, 
among other enumerated beverages, gin, the designation by the witness 
of the liquor in the case as "sloe" gin would seem to indicate the source 
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of i t s  production ra ther  t h a n  t o  remove i t  f r o n ~  the  category of intoxi- 
cat ing liquor. 

The defendant's motion for  nonsuit was properly denied, and as  no 
other assignment of error  is brought up,  we cc~nclude tha t  i n  the t r ia l  
there was 

N o  error .  

IS R E  RE~OCATIOS OF LICESSE TO OPERATE A MOTC~R VEHICLE OF w I r , I % r I t  
AX'DEItSON W R I G H T .  

(Filed 17 Marrh. 1048.) 

1. Automobiles 9 34a- 
G. S., 20-16, and G. S., 20-23, are parts of the same statute relating to 

the same subject matter and must be construed i i i  pnri matcric?. 

2. Same- 
G. S., 20-16 ( 7 ) ,  gives the Department of JIctor Vehicles discretionary 

power to suspend the license of an operator who has committed an offense 
in another state which would be grounds for suspension if committed 
here, and G. S., 20-23, prescribes that notice of conviction of such person 
in another state is sufficient evidence for action by the Department of 
JIotor Vehicles, and adds the power of revocation. 

3. Automobiles § 34b- 
Discretionary suspensions and revocations of licenses by the Department 

of Motor Vehicles are  reviewable under G. S.. 20-2.7; mandatory revoca- 
tions under G. S., 20-17, are not so reviewable, 

4. Constitutional Lam § 10a- 
Courts have inherent authority to review the discretionary action of i1ny 

administrative agency whenever such action afeects personal or property 
rights, upon a prima facie showing, by petition for certiorari, that wdi 
agency has acted arbitrarily, capriciously or in disregard of lam. 

6. Courts § 4e- 
The Legislature has full authority to provide for appeals to thc Superior 

Court by licensees whose driving licenses have been suspended or revolted 
by the discretionary action of the Department of Motor Vehicles. G. S., 
20-25; N. C. Constitution, Art. IV,  sec. 12. 

6. Automobiles § 34b: Constitutional Law § 8c-. 
The failure of G. S., 20-25, to Frovide standards for the courts or1 :111lwals 

by licensees whose driving licenses have heen suspended or revolictl by 
discretionary action of the Department of Motor Vehicles, doe& not invnli- 
date the statute or negate the jurisdiction, sinel? established rules of pro- 
cedure of the courts give assurance against rlny unbridled exercise of 
discretionary power. 
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10. Automo1)iles 8 Sib-  

Sotic.e of conviction ill another s tn t r  ul)on wliich the Dcl~nr tment  of 
)lotor Vehiclci: mny act  i i  not l imitrd to ~ioticse from :I jitdicinl tribnnnl 
I I ~  otlicr offici:~l agrncy bnt the I>cp:~r tn i rn t  may a r t  on notice from ~vl in t -  
c ~ c r  .onrce obtained. 

11. Same- 
(;. S., 2 0 - 3 .  nnd G. S., 20-22, muqt be constrncd i l l  pnri vlctfcvitr. 

,111 suspe~lsioni:, ci~ncellntions nntl revocations of t l r i ~ i n g  licenses m:itle 
in thc discretion of the  L)cpnrtincnt of Motor Vcl~icles, wliethcr under 
(:. S.. 20-16. G. 8. .  21-23, or  any otlicr provision of the s tn tu t r ,  a r e  review- 
able hy tr inl  dc ~ o c o .  

13. Same- 
.% license to operate n motor vehiclc is n privilege in the nntnre of n 

right of \vhich the  licensee cannot bc deprived snre  in the milliner i1nd 
upon the  conilitions prescribed by stntute.  

I n  reviewing the  susprnsion or revocntion of n d r i ~ i n g  license hy tlie 
Ikpnr tmcn t  of Motor Vehicles ill the  eserc iw of i ts  discretion, no discre- 
tionary power is  conferred upon the  Snpcrior Court, and the  court  may 
determine only i f ,  upon the  facts, petitioner is subject to suspension or 
revocation wider the provisions of t he  stntute.  

PETITION t o  rehear. 
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Aftorney-General  M c M u l l a n  and Assis tnnt  At torneys-Generol  N o o d y  
m d  T u c k e r  for respondent  appe l lnn f .  

P o ~ o c l l  &. Powel l  for petit ioner appellee. 

BARFHILL, J. This cause mas here a t  the Fall Term, 1947, and is 
reported an te  at  page 301, 45 S. E. (2d) ,  370. The Department of Motor 
Vehicles petitions for a rehearing for that  (1)  the former opinion is 
erroneous in that it interprets and applies G .  S. 20-16, whereas the 
license of Wright was revoked under the terms of G. S. 0 - 2 3 ;  and (2 )  
the interpretation placed on G. S. 20-25, as applied to a revocation of 
license under G. S. 20-16 and G. S. 20-23, is tantamount to a declaration 
that the statutory provisions relating to the revocation of drivers' licenses 
are unconstitutional. 

I11 its brief it challenges the right of the court to review the action of 
the department in revoking the license of a motorist under G. S. 20-23. 
I t  contends that  G. S. 20-25, as interpreted by the Court, is unconstitu- 
tional; that the Court, in reviewing the action of the department as 
therein authorized, is exercising delegated legislative and administrative 
authority; that the Act sets up no standards for the guidance of the 
Court, which is left free to exercise an unbridled discretion; and there- 
fore the statute is unconstitutional in that i t  delegates legislative author- 
ity to the Court without prescribing proper standards for the exercise 
thereof. 

This Court, in the consideration of the merits of the  original appeal, 
did not overlook or fail to consider the provisio:?~ of G. S. 20-23. After 
a careful examination of the original record in the light of the conten- 
tions now advanced we are constrained to adhere to the conclusion there 
reached. 

However, the present petitioner is a department of our government, 
chwrged with the duty of enforcing the licensing provisions of our auto- 
mobile law, and it now asserts that, for the reasons stated in its petition, 
the former opinion "is quite misleading and confusing" and leaves the 
enforcing officers in a state of uncertainty as to their rights and duties 
in enforcing the automobile law. For  that  reason, without oonceding 
the validity of the criticism, we brought the case back for amplification 
and clarification. 

G. S. 20-16 and G. S. 20-23 are parts of the same statute and relate 
to the same subject matter. Chap. 52, P. L. 1935, G.  S. Chap. 20, art. 2. 
They must be considered in pari  mater ia .  When so considered the two 
sections have the same connotation as if they read: 

"The department shall have authority to suspend the license of an 
operator or chauffeur without preliminary hearing upon a showing by 
its records or other satisfactory evidence that  the licensee (7) has com- 



N. C.] SPRING TERM, 1948. 587 

mitted an offense in another state which, if committed in this state would 
be grounds for suspension, and notice of the conviction of such person in 
another state of any offense therein which, if committed in this state, 
would be grounds for the suspension or revocation of the license of such 
operator or chauffeur, shall be deemed and held to be satisfwtory evi- 
dence, upon the receipt of which the department map  either suspend 
or revoke the license of such operator or chauffeur." 

The language pf G. S. 20-16 ( 7 )  and G. S. 20-23 is almost identical. 
The first is the real source of authority. Thc latter prescribes a rule of 
evidence and adds the power of revocation, when G. S. 20-16 ( 7 )  is the 
basis of action. 

S o  right accrues to a licensee who petitions for a review of the order 
of the department ulien i t  acts under the terms of G. S. 20-17, for then 
its action is mandatory. Thc court is granted authority to review only 
suspensions and revocations by the department in the exercise of its dis- 
cretionary power. G. S .  20-25. 

The jurisdiction vested in the court by this section does not constitute 
a delegation of legislative and administrative authority. The review is 
judicial and is governed bp the standards and guides which are appli- 
cable to other judicial proceedings. 

The court has inherent authority to review the discretionary action 
of any administrative agency, whenever such action affects personal or 
property rights, upon a prima facie  showing, by petition for a writ of 
certiorari, that  such agency has acted arbitrarily, capriciously, or in dis- 
regard of law. Pue zy. Hood,  222 N .  c., 310, 22 S. E. (2d),  896. G. S. 
20-25 dispenses with the necessity of an application for writ of certiorari, 
provides for direct approach to  the courts and enlarges the scope of the 
hearing. That  the Legislature had full authority to impose this addi- 
tional jurisdiction upon the courts is beyond question. N. C. Constitu- 
tion, Art. IV, sec. 12. 

Surely the failure of the Act to provide standards for the guidance of 
the courts, which already have their own rules of procedure, does not 
invalidate the statute or negate the jurisdiction. Any litigant may rest 
assured that  those standards and rules to which the courts adhere give 
full assurance against any unbridled exerci~e of discretionary power. 

G. S. 20-24 (c)  provides that  "conviction" shall mean a final convic- 
tion, and "a forfeiture of bail or collateral deposited to secure a defend- 
ant's appearance in  court, which forfeiture has not been vacated, shall 
be equivalent to a conviction." I t  is argued that  this provision of the 
statute applies to notice of conviction in another state and sustains the 
action of the department. This raises the question of the extraterritorial 
application of the Act-a question which, on this record, is not presented 



" l h ~ i l "  as 11iw 1isc11 I I I C > : I I I ~  s c c ~ i r i t ~  f o r  ;I (114c11(1;1i1t's J ~ ~ ~ I ~ ~ I I , ; I I I ( T  i ~ i  
co1i1.t to  aiih\vcv a cr ini i~ial  charge t l i r ~ ~ ~  I ~ c l ~ c l i i ~ g .  Ortliir;~rily i t  is evi- 
dellred by a Im11t1 or ~ ~ c o g ~ ~ i z t ~ l i c c ~  ~ r l ~ i i * l ~  lwcoi~~c:: ;I 1*cco1.,1 of t 1 1 ~  cwnrt. 
l 'hc fol$'cit~i~x, thewof is a judicial act. 6 .\. .T., 6s: jy. 1 % .  1/;11.!. 1:; x. c., 
5 5 5  ; .". I . .  Tr i l l .  '35 S. C.. 3W ; Clalk.  Cri111. P ~ c .  $4. 

n l m i  wIiic11 t11c d ~ p a r t n i c n t  m a y  act. to  notice from a judicial t r ibunal  or 
other official agency. Under  tlie  ordi ding of t h s  statute, f rom whatever 
.o~irc.c thc notice m a g  comc, the d e p a r t ~ ~ i c i i t  m a y  act. It now contends 
tha t  i t  m a y  do .;o witliout affording thc I i s ~ i l ~ e c ~  a hearing a ~ i i l  without 
a n y  r ight  of rcvicn-. I f  i t  desire< to main ta in  t h a t  p o - i t i w  to n 
11raring 1)y it. dcciqion of the  question mur t  awcit  another da,v. 

Tti contcwtio~i t h a t  the hearing p r o v i ( l ~ d  by Cr. S. 20-25 docs not relate 
to or i ~ i c l ~ i ( l c  the permi~ii1) lc  review of it.: action nhci i  i t  procccd.r under  
G. S. 20-23 is v i t l ~ o n t  mc>rit. T h e  t n o  ,cctions a r e  component parts  of 
the, s:iirlc qtatutr and 111nit ht, w a d  together a i  ~ c p a r a t c  parts  of the n l ~ o l c .  

(f. S. 20-25 g i \ c s  a lic.c~iqcx nhose  licciiqc has  hccn suspended or  
re\oked thc r ight  t o  petition f o r  a judicial review thereof i n  all cases 
"except where such cancellation is mandatory m d e r  the proviqions of 



this article." This  includes all  suspensions, cancellation-, and revoca- 
tions made i n  the discretion of the department  whether under G.  S. 20-16, 
( i .  S. 20-23, or a n y  other provision of the statute. 

S o n r  of the  conditions, save one,-G. S. 20-16 (8)-upon which the 
department  nlay i n  it, discretion canccl, suspend or  revoke the  license of 
a n1otori.t rcqt, 11po11 a coiiviction ill a N o r t h  Carolina court.  I t  is  
a l~l 'arcnt .  t l l c w f o ~ c ,  tliat tlie L e g i ~ l a t u r e  was uliwilling to vest this power 
in thc d r p a r t n i e ~ ~ t  without providing the licensec with the  r ight  t o  a 
1 c ~ 1 c n  by a c o ~ i ~ t  of this State .  IIencc the inclusion of the provisions 
of (;. S. 10-25. 

.I license to  opwate  a nlotor vehicle is a priviltge 111 the nature of a 
vipht of n h i c h  thv licensee may  not be deprived save in the manner  and 
I I ~ I  the condit~onq pwscribed by statute. T h e ,  under express provi- 
<ion< of the .let, include ful l  d r  nouo review by a Superior  Cour t  judge, 
a t  the clcction of the licensee, in  all  caws except where the suspension or  
~ * e ~ o c a t i o n  is mandatory,  AS. I ? ,  .,lIcDnnicls, 219 N .  C., $63.  

Tt mutt be 11otr.d. I ~ o w c w r ,  t h a t  the discretion to  suspend or revoke, 
or not to susj)entl or r r ~ o k e ,  is rertctl i n  t h e  department ,  s ~ ~ b j e c t  to a 
judicial revien- of thc facts  11pon which i ts  action is h a w l .  S o  diicrc- 
tionary ~ ) o v r ~  is confelwtl upon the Superior  Court.  Hence, if the 
jiidgc, ~ ~ p o n  the hcaring, find< and  concludes t h a t  the  license of the  peti- 
t ioner is in fact iul),jcct to  suspension or  revocation under the provisions 
of tlie statute, the order of the department  entered in conformity with the 
facts found muqt be affirmed. 

The record of the oriqinal appeal ful ly  snstains the findings and con- 
cluqions of the coiirt below. TTnder those findings t h r  license of W r i g h t  
i i  not subject to kuspenqion or revocation. I k  was entitled to a hearing 
in t l i ~  Superiol' Court ,  no tmi thq t~nding  thc f a d  thc department acted 
11ndcr G. 8. 20-22. I t  follows tliat no callqe for  modification of our  
formcr opinion is made to appear. 

The  p r i n ~ a r y  complaint of the t lepartn~ent  d n n s  from the fact i t  filed 
no an>\ver and offered no cvidenczc a t  the hearing. Thi?  p r e ~ ~ n t q  a qitlia- 
tion against v hich we can affold no relief. 

Petition dismissed. 
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S O R S I E  PEEPLES.  AI)MI.TISTRATRIX OF RICHARD PEEPT,ES, DECEASEIJ, v. 
SEABOARI) AIR  LI?rTE RAILROAD COMPANY AR'D S.iM CONNErJ,. 

L E S A  EDWARDS, ADMINISTRATRIX OF C'LONNIE F:I)\\'AI<DS. I)ECEASED, v. 
SEBBOBRD AIR L I N E  RAI1,ROAD COMPANY Amo SAM CONNELL. 

(Filed 17 March. 1048.) 
1. n i a 1  § 11- 

The trial jndge hns the discretionnrg power, ?.T n ~ o - o  niotu, to consoli- 
date actions for trial e w n  though instituted hy tlifferent plaintiffs against 
a common defendant or by the same plaintiff against several defendants, 
when the causes of action grow out of the same transaction and substan- 
tially the same defenses are interposed, provided snch ronsolidation results 
in no prejudice or harmful complications to either party. 

2. Same: Appeal and Error 3 3+ 
It is incumbent upon a party appealing from a discretionary order 

consolidating actions for trial to show injury or prejudice arising there- 
from in order for his exception thereto to be sustained. 

3. Trial § 11- 

An order consolidating fonr actions, two institutrd by personal repre- 
sentatives to recover for wrongful death and two by the survivors of the 
accident to recover far  personal injuries, all four actions arising out of a 
grade crossing accident between defendant's train and the truck in which 
intestates and the survivors of the accident were riding, and in which 
practically the same defenses were interposed, h(:ld without error. 

An order of consolidation will not be reversed on the ground that it is 
based 011 an erroneous finding when the alleged error of fact does not 
affect the question of consolidation, since appellant is not prejudiced 
thereby, the pleadings and not the findings being controlling upon the 
trial. 

APPEAL b y  defendant  Seaboard Air Line Railroad Company f r o m  

F r i z z ~ l l e ,  J., at November Term,  1947, of HALIIPAX. 
F o u r  civil actions,-each of the  first two t o  recover damages f o r  alleged 

wrongful dea th  of intestate  of plaintiff, and  each of t h e  th i rd  and  four th  
to recover damages f o r  personal injur ies  allegedly sustained b y  plaintiff, 
resulting f r o m  actionable negligence of the  defendants, when a t ruck  
owned and operated by another ,  i n  which t h e  said two intestates i n  t h e  
wrongful death cases and  the  plaintiffs i n  the  personal i n j u r y  cases were 



riding, and a t ra in  of defendant, Seaboard A\ir L inr  Rai lroad Company,  
on which defendant S a m  Colinell was firern:~n, collide(1 a t  I'oplar Street  
(.rowing in the town of Weldon, N o r t h  ('arolina. 

The  allegations of the c o n ~ ~ l a i n t u  in  the two tlrath cttsc?, ~ x c e p t  those 
wla t ing  ~ ~ c c l l l i a r l y  to  each intestate, a r e  in almoht irlrntiriil language;  
and thp allrgations of the  complaints in t,hc two prrsonal injrirv cases. 
( m ~ p t  thoce  elating peculiarly to rae11 plai~i t i f f ,  arc in almost identical 
language. The  allegations of the c o ~ r ~ p l a i l ~ t s  in  t11r. two drat11 caws, ant1 
thosc~ in t,he two personal i n j u r y  caws differ chicfly in 1 a n p a q ~  I ISCC~  by 
different attorneys in  s tat ing ('awes of achon  arising npon the same state  
of facts,  except in  these respects : ( 1  ) I n  tltr c.or11111aint.; in the rlrnth 
ravrs this allegation appears :  "Tha t  a t  t l ~ o  tilnc 11~1,cin romplained of 
plaintiff's intestate was not tlrr owner of tho truck i l l  which hb, was riding 
 no^- did Ilc havo a n y  cqo~ltrol nvcr said tl-uc.k or tlle ill.ivrr th.r~of." but 
it  tlors not appear  in the romplaint  in  tho lmwmnl i ~ i * j ~ i r y  c.we,i!; and ( 2 )  
in the ro~npla in t s  in thc p c r ~ o ~ ~ a l  in jury  c.t~i;c= ;trltIitional i ~ e g l i , g ~ n t  acts 
antl o m i ~ s i o n s  a rc  alleged agiii11.t cl(2fcn(lants ~r.hic.11 nrp 1:ot ~ l l t g c d  in 
thc cmnnlaint in  the drat11 cases. 

On the other h a i d ,  tlrfc~itiant- i l l  tllcir joint a n s n r r i  filcrl 11 r i ~ c h  casr 
deny in thc main  thc  111atwiw1 allegationr of the ro r t~p l ;~ in t ,  and plead 
in hala of rrcovery three fu r ther  def(w-c-, in  whirh they a w r  in detail  
as against the intmtateq of plaintiffs i n  tltc t n o  death c a w ,  and the two 
plaintiffs i n  the  personal i n j u r y  ca>es (1) co11t141ntory negligence; ( 2 )  
sole ncgligencc of the d r i w r  of t h r  trilck i n  which thry w r r  r id ing ;  and 
( 3 )  rontr ibutory n r g l i g ~ n r e  of t l ~ c  tlrivrr irrlpntable to thrm in that  they 
antl the driver were engaged in a joint cnterpriae. 

T h e  record show? t h a t :  
' 'Whrn these cases were r e a c l ~ ~ t l  011 t h r  t r i : ~ l  r a l r r ~ d s r .  h ~ s  Honor,  

,T. Pal11 Frizzr l l r ,  .Judge Prr- iding,  r.r t w r o  mofu, e ~ ~ t e r e d  t h r  following 
order :  (Sovrmber  Term 1947. I t  a p p c a r i ~ ~ q  to the court that  the above 
named caws arisc out of the w m c  tl-anwction, to v i t  : the collision be- 
tween a railroad t ra in  of the defendant antl an z~ntomohile truck In which 
the four  above named plaintiffs \ \err   tiding as  passrnge13.s a t  the t ime of 
said collision, and t h a t  the trial of thrsc ~ a ~ w  i1ivo1v~s the iame princi- 
p l e ~  of law and the same fac t s :  

" ' I t  i~ th r r r fore  i n  the discretioll of the (*oul't o r d r r ~ r l  and adjudged 
tha t  the four  above namcd caws be consolidated for  trial.  .J Pall1 Fr iz -  
zelle, J u d g e  Presiding.' 

"To the foregoing order of consolidation the t l e f ~ n d a n t ,  Sraboard Ai r  
1,inr Railroad Company,  excepted and a p p a l e d  to Supr rme Court." and 
ilwigns t h r  qamr aq error .  
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I .  I .  i'I)itl tllc court commit error  in, c.1. nlc'rc, 11toft1, onlvr- 
the  con~olitl:rtio~l of theie cases f o r  t r i a l?"  A\ppc~llant  states this  a s  

S v i t h t ~ r  of t l~c I , l i i~nt i ff . ,  appcllcc~s. 11as filcd ; I~r ic f .  
'L'h12 drci\ioli. of t l ~ i <  Coi71 t un i formly  w c 0 p l i 7 ~  tha t  th(8 tri:ll court 

p o ~ i c - ~ i  tllc. pan c~ ill ~ H . O ~ C Y  C ~ P Q  to ortlcr th(> consolitl:~ tion of action\ 
for  trial.  S c t ~  3I(.lnto<l1 011 S o r t h  carol in:^ Pr:icticc and T'~oct~tlnre, pp. 
526-539 ; 1)r1 \ O I I  I .  1;(1r1It,, 1 1  S. P., 294:  I ~ I I ! I ,  1.. l i 1  1 / 7 1  52 S. P., 266 : 
(;/~7111 1 , .  1$117,1,. 70 X. ("., 191:  ~ I ( I ~ I I I I ( I V  I .  , \ I I I ( ? \ ,  q7 X. C'., 3 q ;  J I o n r o ~  
Rl,o\. d. ('(I. 1%. I , P I u I / ( ~  I07 S .  C.. 65.5, 1 2  S. E.. 1 \ 7 :  1,11r1111rr ( ' ( I .  I - .  

, Y I I ? ~ O I ~ ,  112 X ( '  , 655. 16  s. E.. $49;  l T T i / ~ l ~  r  I .  I ? ? .  172 1. ('., N, 
S!) s. J<:.. 1 0 6 2 ,  it/\. ('o. 1 % .  1;. I f . ,  179 IT. ('.. 25.5. 1 P 2  s. 1.1.. 41 7 : T~iq .  ('0. 

I , .  X. I:.. 179 S. (', 290, 102 S E. ,  304;  I ~ P I ! ~ ~ I I \ O I I  I .  F o ~ r \ / .  1% S. ('.. 
230, 11 i S. E.. ::!)I ; 13lourci 1.. 8 i 11 !  111'i. 19:) S. ( I . .  21 0, 126 S. E., 42 k :  
f i ' 1 ~ 1 n i ~ q  1 , .  ~ I o / / I ' I ~ I I ? I ,  190 X. P., 4+!), 130 S. E.. 1 7 1 :  L'ow17111u~iti I - .  

R ~ l k - T l ~ i l l ~ ~ i ~ u \  f ' o . ,  191  X. (I.. 493. 1 2 1  S. I?.. 292;  l)trr11(11n 7%. T , I I I ~ ~ ,  
19s X. ('., 695. 1.53 S. E.. 261;  A111);fi v. ( ~ I O I / O T I / .  201 S. C.. 577. 160 
8. E., 8 9 6 ;  l'ri(1qmt 7 % .  R. R., 203 X. P., 62, 113 S. 3 2 5 ;  ' l ' ~ i ~ < f  ( ' 0 .  

u. ( h e n ,  204 K. C., 780, 36s  S. E., 224;  1'011 cr ( ' 0 .  I .  1 -or r~ i f .  308 S. ('., 
182. 1 i 9  8. E. ,  8 0 4 ;  ITricsiff 1 % .  l T r i , h ,  210 S. (7.. 935. IS7 S. 1.1.. 75!); 
K n l f p  7%. I ,~ ,p .~ingfon.  213 S. C., 779. I 9 7  S. 12..  691:  I:oblti\o~l I. .  7'r11tis- 
portcrtion Co..  213  N. C., 489, 190 S. E., 72,;; F'trri.. I nc . .  I , .  1 f r in11 ,  "33 
S. C., 502, 27 S.  15. (2d) .  54'3; I n  re TT'lll o f  I i X i ~ m n ,  225 S. P., 516. 
35 S. E:. ( 2 d ) ,  638. 

I n  lrecping v i t h  tllpse decisions this Cour t  has  ~ a i ( l  that  t l ~ c  gcalicxral 
rule, i n  deterniining the legal aspect of conso1itl:ltion. is t h a t  t l ~ c  judge 
has the  power t o  consolidate actions involr ing the wnic  partics and the 
same subject mat te r  if n o  prejudice or h a r m f d  cornplieationq mill result 
thrrefrom. This  salutary power, i t  is ctated, is wstetl  in  the jndgc in 
order  to  avoid multiplicity of suits, unnecessary coitq and tlclags, and 
as  a protection against oppression and ahuse. l l ~ i r l t a n t  1 % .  I ,c~hrl ,  , s i ~ p r ~ r ,  
and  cases there cited. See also Abbift 7 % .  Grrqori l .  ~ ~ i p r n .  And i t  
has  been held by  this Cour t  t h a t  i t  is proper to con~oli t ia te  fo r  t r ia l  
separate  actions h y  different plaintiffs against common defendants 
f o r  damages ar is ing out  of the  same accidrnt ,  except when sllcll con- 
solidation would be injur ious o r  prejudicial to one or more of the parties. 
See I n s .  Po. I > .  R. R., 179  N. C., 255, 102 S. E.. 417, and  I n s .  Po. 1 2 .  

R. R . ,  179 N .  C., 290, 102  S. E, 5 0 4 ;  F l e m i n q  7 .  ITol lemnn,  szrl~rtr: 
P r i d q e n  1,. IZ. R., s ~ ~ p r a ;  R n k ~ r  I * .  R. R., 205 hi. C., 320. 171  S. E., 3 4 2 ;  
TIewitt 2). lirich, supra; R o b i n s o n  P. T r a n s p o r t n f i o n  Po., slLpm. 

I n  each of the two cases of Ins. Co .  v. R. R., s ~ r p r o ,  qeparate fire i n s ~ ~ r -  
ance companies sought in separate  actions to recover the  several amounts  



they had l m n  conipelled to pay  011 fire iii.uralice politics as tlic r c w l t  of 
the same fire allegedly cailied 11y actioliablc negligencc of tlcfcndaiit. I n  
tlic fir.t of theic (.:Iw. tlli, ('ourt a l ~ p i ~ ~ i r ~ d  t l ~ e  co~iiolitlatioii orclt~~etl 
t i  o t o  A\nd ill tlie sccontl, t h i i  P u w t  l~clcl 011 authori ty  of the firit  
t 4 a v  tha t  tlrc t r ia l  jutlgc crrcd ill I d i i ~ g  that  lie dill not linvc thc 1)onc.i' 
to c o ~ ~ ~ n l i t l : ~ t ~  tlic LPT  era1 actions h ~ ~ o n g l i t  by the in~nr i tncc~  c o ~ n p a i ~ i c ~ ~ .  

Ti1 FIi7n111cq 7.. Ilollc~r~zcc~i, slrprtr, t n o  wpara te  actioni i n  h ~ l ~ a l f  of 
different plaintiffs against same defeiitlant to  recoyer tlarilagci fo r  in ln-  
ricq e ~ ~ . t n i i ~ t d  allcgt~tlly t l~rougli  ncgligc~nce of defc~ltlnnt n c r c  conwli- 
datctl. l 'liii C o u ~ t  saw no error. 

111 Prirlyt~n 1 % .  R. I?., cllpric, tlie coniolidatiorl of a n  action hy a n  em- 
I~loycti to I r c o w r  for  ~)craonal  injuric. i u ~ t a i n c d  in a colliqion hctneen 
t h ~ ,  truck I I P  wn- tlriving ant1 tlic tlt~frndnnt's railroad t ra in  nit11 a n  
actioii 1)g tlrc c111ploycr for  daniages to  tllc t ruck n a s  lield not to  be error. 
Tlic, ('ourt. i n  o~iiilion 11y B r o q d m ,  ,7.,  btatctl: "Both caw, grcm out  of . . 
tlie i s m e  i ~ i l u ~ y  and practically t l ~ c  iarlle tlefcnies n e r c  intcrl~oserl." 

111 flcwtf f 7%.  lTr i rh ,  iirl~rcc, X r s .  C'landia Hcwit t  and ,I. J. ITewitt, 
11 ifc and 1111q11aiid, 111.011gllt s e p a r a t ~  actioiis a g a i n ~ t  defelidant fo r  dani- 
ape- f o r  1,ersoiial injnrie,- cacli sustaiilcd i n  a n  automobile accident while 
t l i t~y n w c  ritling a i  guests of defcndalit i n  a n  antomobile owncd anti 
o1x~ratccl liy him. Tlii, Cour t  lieltl tha t  there n a <  110 error  in  consoli- 
tlating the t n o  actions fo r  trial,  citing Flcnzing I ) .  IIollcnmn, suprn,  and 
the f i ~ t  1 ~ s .  C'o. I ) .  R. R., szrprrr. 

111 h'ul,cr 1%. R. X., supra ,  a n  action for  damages for  wrongful death of 
l i c l ~ r  ('. Baker, a n  "invited g ~ m t  or paisengcr," and a n  action by 
,Jacob C. Williams for  damages for  p c r ~ o i i a l  i n j u r y  suitaineti in  collision 
l )c~t i \cc~i  a l~tomobile  operated hy M7illianis and tlie d i r id ing  wall under 
one of tlcfentlant's bridges, n e r r  conwliclatctl f o r  trial.  Thic Cour t  dis- 
I I O W S  of the c~xception ~11on.n in record on appeal  by saying, ' L A l q  the  two 
C ~ I I I - ~ P  of action arose out of tlic same collision or  pame state of facts, fo r  
c o n ~ c n i e ~ ~ c e ,  they were conqolidated and tried togrther," citing F l c n ~ i n g  
I . .  Hollcnlcrn, supra .  

.\lid in  Robinson 1 % .  Il'ransportnfion Co., supra ,  as  the record shows, 
tllr t r ia l  judge ordered t h a t  five ceparate actions, inst i tuted by  different 
plai~i t i f f i .  in  which each sought damages for  personal injur ies  and one 
proprr ty damage, he conrolidated and tried together. This  C'ourt, in  
o p i ~ ~ i o n  by Secricell, .J., states:  '(The exception to the consolidation of tlie 
cares fo r  the purpose of t r i a l  is without merit .  I n  this S ta te  the power 
of tlie t r ia l  court to coriqolidate cases f o r  convenience of t r ia l  is not con- 
fined to cases between the same parties, but  extends to  case. by the same 
plaintiff against several defendants and cases by different plaintiffs 
against the same defendant, where the causes of action grow out of the 
same transaction and the defense is the same. Abb i t t  c. Cwgory,  201 
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S. C., 5 i i .  593, 594. hlclntosh, Practice and P~*ocedure, 536. 539. Tllc 
liability of the defendants, if any, to the several plaintiffs iii this a d o 1 1  
grew out of the same alleged negligent acts and tlie dcfcnw is thr  salnc. 
There is no apparent prejudice to the defenda,~ts in the c.onsolidation 
of these actions which might intcrfcre with the t l i s c~~ t io l l  of the co111.t i l l  

making the order." 
Further,  in the cases of ITezc~if f  1 % .  l - r i ( . l ~ ,  suprtr,  as shown by the rc.co1~1 

on appeal, and in A b b i t t  1 ' .  G r e g o r y ,  s u p r a ,  cited in the R o b i n s o n  cusc ,  
aupru, the orders for consolidation were rnade 11 each instancc hg t 1 1 ~  
judge of his own mere motion, that  is, ~ n :  m e m  ~ttotrr. 

Moreover, where error is assigned on the ground of improper conroli- 
dation, injury or prejiidice arising therefroni must be shown to sustain 
the exception. MrTnto>h 011 N. C. 1'. 8. P., 1). 5:16; 1 7 1  rc Il'ill of . 1  t L . i n -  
s o n ,  sutn-a. 

The decisions of this Court appear to be in Iiarlnony with the nlajol-itg 
of cases i11 otlier jurisdictions. Sec Ainnotation 104 A. 1;. H., 62, on qnh- 
ject "Propriety of Consolidation for trial of actions for personal i n j ~ l ~ - i ~ i .  
death or property damage arising out of the same accident." 

I n  the light of the principles enunciated in three authorities, as app l i~ t l  
to the facts alleged on the pleadings here, it is not apparent from thi. 
record that  appellant is injured or prejutliccd by the order of consolida- 
tion. As alleged, all four actions grow out of the same accident a n d  
practically the same defenses are interposed. 

I t  is contended, however, that  since order of consolidation is bnsctl 
up011 f11e finding of the judge that "the four above named p1aintiff.i wcrc. 
riding as passengers a t  the time of the collision." which is not suppo~-trcl 
by the record, the order should be rcwrsed. Th. finding is of necessity 
based upon tlie pleadings, and if in conflic~t with the pleading, the l a t t c ~  
will control. I n  any event, the pleadings do show that  the four ncrc. 
riding in the truck and it is not alleged that  either of them was operating 
the truck a t  the time of the collision. Hence, for purpose of the questiol~ 
presented as to consolidation of the actions, the finding that  they were1 
pawengers may be disregarded as immaterial. 

As to the contention of appellant that  therc is such substantial tfiffer- 
ence in the pleadings as will seriously complicate these cases to its preju- 
dice, a similar point was raised before, and considered by this Court in 
M a r t i n  v. R. R., 148 N. C., 259, 61 6 .  E., 625, and, under such condi- 
tions, tlie Court was of opinion that  there was no error in the order of' 
consolidation. We are of like opinion here. 

After careful consideration of all reasons advanced by appellant, in 
the light of pertinent authorities, me fail to find error in the order of' 
(.onsolidation. 

Affirmed. 
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Expcriniental c~yit l(~~lcc is  conil)cttt.llt \\-hen the ospcrinlc~~lt  ih curried 
out 11lltl(,r su l~s t ;~ l l t in l ly  similar circnn1l;tmlc.e~ ant1 tends to s h ~ l  light 011 

tlit' t rn~li :~c.t ion ill q~~ t ' s t i on ,  and while it is required tha t  the cspcr imei~t  
i ~ e  cxrricvl ont nndcr snbst:~ntinlly similnr conditions, i t  is  not rrq~iiretl  
t1i:lt tllc cwntlitin~ls 1)e preriselg binlilar, the  want of t5s:lc.t sinii l :~ri ty goi~rg 
to  tllv w i g h t  of the  evidence with the  jury. 

IYlicther the  vircunietnncf~s ant1 contlitions undiar which ail 'xperiment 
is  cnrricd ont a r e  s~tfic~iently similar to those of the transaction in clues- 
tic111 :I.; to throw light on tha t  tran.~:lc0tiu1l and nor t m i l  to  confnrc' or 
1nis1~:ld thtl jury. is  a prrl iminary quostion fo r  tlie court  in determilling 
i t s  colnprtcncy. ,lntl tlie c o ~ ~ r t ' s  ruling thcrcon will I)e 11l)lic1ld n~i lcss  toci 
wide of the  inark. 

1)cfendant testified tha t  the fa ta l  shot was  f i r d  while t he  piutol was  in 
deceasetl'z r ight hiind and defendant% li:i~!cl on the barrel. There were no 
powder b i ~ n l s  on the  clothing of deceased. The  fa ta l  shell was  of I lunga- 
rinn m a n ~ ~ f a c t u r e .  T h e  Sta te  in t rodwed evidencr of c'sperimentb made 
with the  llistol, using Americnn ~nannfac tu red  shell<. to determine tile 
distance a t  which ponde r  s ta ins  or bnnis  vwultl appear  on the target. 
An officer who mnde the  esprr iments  testified tha t  the  amount of powder 
in a shell and the  type of powder ~ ' o u l t l  affect discoloratioll but would not 
affect powder burns. H c l d :  The conditions undcr which the  experiments 
were carried out were sufficiently similnr to render tlie evidence competent. 

4. Criminal Law 5 Rlc  (2)- 

The instructions of the  court to the jury will he considered contextn:~lly. 
and when they a r e  free from prcjnilicial e r ror  when so  construed, e s c e p  
tions thereto will not be sustained. 

,IPPEAL b y  d e f e n d a n t  fro111 Brirney, J., at  July Spec ia l  T e r m ,  1947,  of 
HBRXETT. 

C r i m i n a l  prosecut ion  on i n d i c t m c n t  c h a r g i n g  t h e  d e f e n d a n t  with the 
m u r d e r  of one  E t t a  M a e  Ph i l l i p s .  

On S u n d a y  a f t e rnoon ,  18 ,Iugust, 1946,  C h a r l i e  Phillips a n d  his wife ,  
E t t a  M a e  Ph i l l i p s ,  we re  a lone  i n  t h e i r  home-a sma l l  t e n a n t  house  i n  t h e  
back y a r d  of H a r v e y  Stephenson-at  Ang ie r ,  H a r n e t t  Coun ty .  S e i g h -  
ho r s  h e a r d  a pistol  s h o t  a n d  in a f e w  m i n u t e s  t h e  d e f e n d a n t  emerged 
t h r o u g h  t h e  k i t chen  door  a n d  ca l led  t o  someone a t  the S tephencon  h o m e  
t o  g e t  a doc to r  a s  h i s  w i f e  h a d  shot herself .  I n  a l i t t le  wh i l e  t h e  doc to r  
c a m e  a n d  f o u n d  Mrs. P h i l l i p s  in t h e  bedroom o n  t h e  bed. S h e  was dead. 
S o o n  t h e  co rone r  a r r ived .  E x a m i n a t i o n  show that the deceased had been 



.hot with ;I 1)istol ; t h a t  the  bullet had grazed t l ~ e  top  of tlic ~ I I I I W I C  of I I W  
r ight  a rm,  eiitcrc~l the r ight  c l ~ c i t  allout five i n r t ~ c s  f rom tlits -11ouldc.1~- 
Icvcl, R I I ~  had come out  on t 1 1 ~  left side of the hack about thr, 1cvc.l of tlrc 
eighth rib, and had lodged i n  her slip o r  under  drcis.  F u r t h e r  c s a l ~ ~ i n ; i -  
t ion M H S  made  by the  undertaker  a f te r  the  body lisd beell r twoved to tht, 
funeral  hornc. ITc statcd t h a t  "by rais ing t 1 1 ~  a r m  i t  all 1 1 1 ~ t ~ h e d  t l ~ c  
hole i n  the upper  p a r t  of the  chest, and if the a r m  TVah (low11 bv the hid(' 
i t  didn't n ~ a t c ~ l ~ ,  but  wlicn i t  was drawn u p  i t  did." l ' h r re  01 I ,  uo powlcr  
burris on the body of the  d r ~ e c a ~ e d  or licr clothing. S l ~ c  t l i cv l  :I-  :r res l~ l t  
of the pibtol-shot nounrl. 

T h e  d e f e n d a ~ ~ t  told tliffcrel~t 5torich a i  to  how t l ~ c  shooting o c c ~ ~ r r ~ d .  
first he said his wift, attc.mptcd to shoot llcrst~lf aud I I P  "tricd to takc 

the g n n  tiway 'from her  antl i t  wciit off." L a t c ~  lic said tha t  his wifr  
thrcatencd to kill 11im and t h a t  he c.it11cr s l a p p d  ttlcl gun  out of IIVI. hand 
or twisted it  owt of 1 1 ( ~  lrarid and ill the struggle i l l? was shot. 

T h c  solicitor tht.11 began ail invc\tigation antl brought to  light t l ~ c  
following facts  : T h e  defcntlant had been ~ n a r r i e d  about eight p a r < .  
Two cliiltlrcn ~ t ~ r c  horn of thc union. T h e  defendant and his fami ly  liatl 
 nol led from p1ac.r to  place as  tenant  farmers. T h e  defendant was ad- 
tllcted to  the nip of alcoholic dr ink,  antl on numerous occasions hat1 
quarreled with his wi fe ;  several times he had thrc:~teucd to kill her. T h e  
\ tory is one of domestic infelicity. 

I n  the  F a l l  of 1945, the defrntlarit ~ n t c w d  into a bigamou.: marriagt,  
~ t i t h  :I I toman in Italcigh, ~ i h i c l i  great ly  incrcawl  his  t i m ~ h l c ~ ,  clornrstic. 
and otllcrvice. I n  the S p r i n g  of 1946, he told Cliff I Iamil ton t h a t  he 
was "mc~sscd up" with a gir l  i n  Raleigh, and tha t  "he didn't knov what  
in  the  hell t o  do unlcis h r  killed somt.botly to  get them out of tht. way." 
S imi la r  statements were made to o thws  on d i f fe r r~r t  orcasioni. 

. l b o ~ i t  ten days or two weeks before his W ~ ~ P ' I F  death, t l ~ c  d c f t d a n t  
1)orrowed the pistol, with which his wife was shot, a I Inngar ian  .37 
inilornetw. f rom J a m e s  Wimbcrly, who got i t  f rom a J Iungar ian  colonel 
a ~ l i i l ~  overseas. Tt liad one car tr idge in it. The defendant told Cecil 
Stephenson t h a t  lie had  "had a quarrel  with his wife and  was going to 
kill her." He had i n  his  poekrt a t  the. t ime a pistol which r c s e n ~ b l ~ t l  thc~  
death pistol. 

T h e  defendant was arrested and chiirgcd with nxoricidc. I I e  was COII- 

virtcd a t  the September Term. 1946, I I a r n e t t  Snpr r io r  ('ourt, of n l l ~ r d n  
in thc f i r i t  degree ant1 st~ntenced to death. T h e  j l ~ t l g n ~ c n t  was aff i r r~~cd on 
appeal.  227 N. C., 277, 41 S. E. ( 2 d ) ,  766. 

Thcrcaf t r r  a paper  wri t ing w a i  found by the  dllfentlant's s is t r r  ill t l ~ c  
c*lothing of the  deceased, which purported t o  be i n  the  handwri t ing of 
the deccasctl and revealed a purpose on her par t  to  commit suicide. On 
thc basis of this  newly discovered evidence a new 1 r ia l  was ordered. 
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The defendant, n h o  did not testify on the first trial, but \vaa a witness 
ill his own behalf a t  the second trial, said that  he came to dinner a r ~ u l i d  
2 :30 on the day of the homicide and found his wife standilly in the back 
of the house looking out tlie window; that  lie stepped into the kitchen to 
nash his face and hands and upon his return she n a s  sitting a t  tlie table: 
that  when he pulled up a chair and sat down she ;aid, "You ;.o.l)., you 
have two-timed me the last time," pullcd a gun from under the table and 
pointed it a t  her face;  that  "she stuck the gun in her face, d d  not stick 
it in my face"; that  when he saw the gun he caught the barrc.1 with his 
right hand and her wrist with his left hand;  that  she had the, Zun ill her 
left hand;  that  "it fired with my  hand around the barrel. in her left 
harid"; that  hc jerked i t  hack and i t  went to the floor; that  1 1 ~  r c a c l d  
down antl pot the gun and threw i t  on the tlreqwr; that  his I\ ifc fcll t o  the 
floor, and that  he picked her u p  and put her 011 tlie bctl. 

Oti cross-examination thc defendant said his wife had the l~i-to1 in her 
right hand w11en i t  fired ; that she n a s  right-handed; that  -1lr 1t .a~  sitting 
in the chair when shot, antl that  11c would not say thc pi-to1 was three' 
inc.l~es from licr arm when it welit off, but "would say pro11al)ly 6 iilchc~." 

The procecution sought to discredit the defendant's testimony by evi- 
dence of cspt~ritnents made by officers who fired the tlcatli 1)i-tol aftn.  the 
killing in an effort to determine the diqtance a t  nhich, whca fircd, p v d e r  
qtains or lm1.11~ noultl appear upon the target. The tarpct* into nhic'h 
tlie c~xpo.imcnta1 bullets were fired were placed a t  distanctas ranging from 
2 to 86 inchcs from thr muzzle of the pistol. They were coveretl with 
whitc cheew cloth of the approximate thickness of the clothing n h i c l ~  
tlic deceased had on a t  the timc of her death. I n  every instance when 
tlw pistol mas fired from a distance of 2 to I S  inches. powder b u r ~ i i  
appeared on the target, dimini41ing in amount aq tlie di-tancc ilicrcba-ed. 
Tlw defendant objected to thc introduction of this "manufactured evi- 
tlencc" because of the dissimilar circumstances under which it was pro- 
tluccd. Objection overruled ; exception. 

Thc clcath cartridge mas of German manufac+urc with special kind of 
powder to prevent the flash from being seen when fired a t  uight. Thc, 
experiments were performed with American ammunition. 

Verdict: Guilty of murder in the first degree. 
.Tudgrnent : Death by asphyxiation. 
The defendant appeals, assigning errors. 

. 2 f t o r n ~ , y - O ~ n ~ r a l  M c M u l l o n  and Assisfarit  L-l l t o~nr~ l s -Oe i i c~r , l l  Rrr,toit, 
R h o d ~ s ,  and  Mood?j for t h e  R f a f e .  

S ~ i l l  iMcK. S a l m o n  and  Charles  Ross  for d ~ f c n d n n f .  

STACY, C. J., after stating the facts as above: The State conteudetl 
on the second trial, as well as on the first, that the range of the death 



bullet plus the a lwncc  of po~vtlcr I)llrns lrft t h  tllcwry of wicidc n it11 no 
substantial basis of fact. 

\vodd show pontlcr In1r11s on t11c t i ~ r g ( ~ t ~ .  They (11~1. 011 crow-csamina- 
tion, one of t l ~ c  officers nllo n ~ n d r  the c\lwrinlcnti 51 atcd that  " t11~~ anlount 
of pnwtlcr in  a 41~11 and the type of lmwtlr~r \\oulcl ha re  13ight much to 
(lo with discoloration. but i t  wollld ha1 e notliing to do with what we call 
pov(lt,r hnrn9. 7'11cw arc povder 1,111 11%. That  i.; n l lat  1 am talking 
about." 

wor t l~ incv  to a i d  i n  the proper solution of the problem in  hand. S. 1 ' .  

XcLilntb, 203 S. C., 442, 166 S. F:., 507; 8. r .  Z 'ounq,  187 AT. ('., 698, 
122 S. E., 667;  D m p r  7,. 1:. R., 161 X. C., 307, 77 8. E., 2x1;  Cox 1 , .  

R. R.. 126 K. C., 103, 35 8. F:., 237; l l r r o u ~ ( ~ o d  zl. R. I?., 126 N. P. ,  629, 
36 S. E:., 151;  A\nno. S A\. I,. R., IS, S. 85 .\. 1,. R., 479; 20 ,2m. Jur. ,  
627;  32 C. J .  S., 440. JTlicn the eqwrinwnt is carried out under sub- 
stantially similar circumstanccs to those n h i c l ~  curroundcd the original 
transaction, and in such a manner as to shctl light on that  transaction, 
the results may be r ece i~cd  in cvidencae, although such experiment may 
not h a w  been performed nndcr precisely similar eonditions as attended 
the original occurrence. Thc  want of exact qimilarity nould not perforce 
exclude the evidmcc, but would go to its weight ~vi i l i  the jury. 1 Michie 
on IIomicidc, 832. JVhethcr tlie circumstances and conditions are suffi- 
ciently similar to render the rcwlts  of the cxpcrinwnt competent is of 
conrse a preliminary question for  the cow t, and I ~ I ~ ~ C S S  too wide of thc 
mark, the ruling thereon will he upheld on appeal. S.  1 ) .  IIollnnd, 216 
N. C., 610, 6 S. E. (%I), 217; 8. 1 % .  l'l,ulcr, 153 N. P., 630, 69 S. E., 269; 
H e n d ~ r s o n  11. K.  R., 132 Va., 297, 111 S. I?., 277; R u ~ s f i s  11. . l e t n n  L i f ~  
Tnx. C'o., 131 Minn., 461, 155 5. W., 643; 20 Ju r . ,  6211. 

"The general rule as to the admisiibilitp of the rewl t  of exprrimcnts 
is, if the evidence vould tend to enlighten the jury ant1 to enable them to 
more intelligently consider the i w w s  prewlted and arrive a t  the truth,  
i t  is admissibl~.  The experiment should be under circumstances similar 
to tlloce prevailing a t  the time of the occurrence involved in the contro- 
versy. They need not be identical, but a reasonable or substantial simi- 
larity is snfficieatn-Etlz(,ards, J. ,  in Shepherd  v.  i ? t n t c ,  51 Okla. Prim., 
209, ,701) P., 421. 

True i t  is, unless the requirement of substantial similarity exist, or 
he d d v  observed, the experimental evidence should be rejected. C n l d w e l l  
t i .  R. R., 218 N. C., 63,10 S. E. (2d) ,  680; Blue v. R. R., 117 N. C., 644, 
23 S. E.. 275; 1iTeice v. X. d T'V. Ry. ( 'o. ,  155 Va.. 211, 154 S. E., 563;  
l l icLendon v. Sta te ,  90 Fla., 272, 105 So., 406; S p i r e s  v. S t a t e ,  50 Fla., 
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121, 39 So., 181. 7 &\nu.  Ca.., 214; l'c'ople v. S o k t ~ i ,  6 Cal., 103, 91  P.. 
654;  ('otji. j * .  Y'uci P I .  189 Irasb,, 457, 76 N. E., 127,  7 L. R. ( K . S . ) ,  
1056. (If. S ~ m p s o ~  1 . .  011 ('o., d l 9  S. C'., 595, 1 4  S. E (2tl),  631.. Th is  
i.; largely a matter  to he dccidcd i n  the l ight  of all  tlie attelidaiit facts  and 
circulnstances. '1'li(, nlcaLure of permissible variat ion i n  the conditions 
of the cxlieriment f r o n ~  those of the  occurrence is usually determined by 
wl~etlicr such variation would tend to confuse or to  m i ~ l c a d  the jury. 
T h e  o1)jcct of e rc ry  t r ia l  is  to find the t r u t h  of the mat te r  i n  controversy. 
I f  the experimental evidence contribute to this  end, i t  i i  a d n ~ i ~ s i b l c ;  
otherwise i t  sliould he excluded. S. 1 ' .  Plyler, s u p c c .  

W11ilc t l ~ c  cxpcrimcntal conditionr liere v-ei*e ]lot identical wit11 those 
at tending the ~nat tc ' r  uudr r  rcvie~v, still they were sufficiently siiriilar fo r  
thc rsperiniciital rc~sults to throw light upon tlie controversy and to assist 
tllr jury i n  making t rue  deliveralice i n  the case, 20 Am. J u r . ,  628. 
TTence, the rul ing of thrl court in  admit t ing the evidence will be instained. 
S. 1 % .  Y o z t n g ,  s71prci. 

T l ~ e  fact  t h a t  the smok(~less powtlcr in the ( ~ q ) c r i n ~ e n t a l  cart~*idgcl- \ n i b  

not the same aq tlie flashless powtler i n  the  death cartridge ~vould  not 
perforce amount  to such a diffcreacc in part iculars  as  to rriider tlie ex- 
pci4111cntal evidence inadmisiible. ,Is stated by on(> of t l ~ v  officers, i t  was 
not tllc por tdc~-  discolo~~at ion they were interested in  deterniil~inp, but tlw 
~)ow(l(>r burns, \vhich result f rom firing a piqtol such as  the death pi.tol 
a t  close range, regardless of the kind of powder used. 22 C. J . ,  759. 

0 t h ~  exce1)tion- pertaining to the admission of evidence I~avc, brt.11 
p i ' w d  with r igor  and confidence, but  a careful perusal of the t ranscript  
Iclav~s 11s with the imprei5ion tha t  they, too, should he overruled. 

.I number of exceptions haye been taken to tlic chargc. Souic of' t l len~ 
rl18c not altogether free from difficulty. Tllc instructions to  the  j u r y  a re  
quite lengthy. They  cover 124 page< of the record, and con tail^ s w e r a l  
inexact  expression^, which the defrndant  ha-  pointed out i n  exceptive 
assignments of error. IIowever, considering tlie instructions as  a whole, 
or in  their  entirety, and contextually, we a re  constrained to rcsolve the 
exceptions in favor  of the  validity of the  trial.  I t  is not appareut  tha t  
the alleged errors  affected the result. W c  a re  disposctl to  th ink  they did 
not, especially i n  the  l ight  of the  defendant's own testimony. 

T h e  verdict and judgment will be upheld. 
No error. 
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Tho rvit1clrc.c tliscloscvl r11:lt thc tlri\c>r of the c a r  in \rhich iutc%tntes 
wcre ritling slowc~l tlonn to nhont t rn  nlilcs p r r  hour to ln~llie n right t n m  
from the‘ highway into :I private tlrivc\v;~g, : m l  w i ~ s  hi t  by defendant's 
trlick, wl~icli  was followil~g the c:tr. :Is the ca r  was making the turn.  
I i c l d :  The evitltwcc fails to show nny c%nsnl conlwctiou bctween alleged 
defective bmkcs  on the cnr arlil the nccidrnt in snit. 

3. Automobiles Sk- 
The evidencc disclosed t11:it the driver of the ca r  ill wllic.11 intestates were 

riding w:rs eighteen ye:lrs of ag r  ;t~rd had no driver's license. The  ncci- 
tlcnt in in i t  occlirrcd i i s  the d r i r c r  of tlie car,  aftc,r slowing to ten miles 
a n  honr. was  nttcmpting to mirkt~ n right t1ir11 off the highway illto a 
private tlriveway. I I ( x l d :  The cvitl(~niae fails to show ; ~ n y  causal conncc- 
tion twtwcw~ the (1riwr'- faillire to 11:1w :I tlrivc~r's l iwnse i1nd the acci- 
dent in knit. 

4. A ~ ~ t o ~ n o b i l c s  9 lHh (4)-Issue of i n t r r v r n i n g  negligence he ld  for jury 
upon  conflicting evidence. 

I'laintiffb' evitlcncac tended to show t1i:tt the  driver of the c a r  in which 
intestates were riding gave the signal for  a right turn ,  slowed to ten miles 
:III honr. pl~llctl t he  cnr to the left to ~na l i e  the  turn  hut  did not crow the 
center line of thc  high\wy, ant1 that  (1s he was  mnking tlie turn,  defcnd- 
: ~ n t ' s  triick driver. following the cnr on the  highwky, first gave notice of 
i t s  irnn~ctlintc prosirnity 1)s- f o ~ l n d i n ~  the horn. and struck the ca r  a s  i t s  
front wheels left the 11:1rd \ l i r fwe ~ I I I ~  entered on the  d i r t  driveway to i t s  
right. I)tlft~nd:lntlb e v i d o ~ n ' ~  w l s  to the effect thtlt the  truck driver blew 
his horn hefore o\c,rt:lliing the rar ,  tha t  the ca r  turned to i t s  left, and 
t ha t  the  truck drivr'r, nnticipating th :~t  the ca r  \ronltl stop on i t s  left of 
tllc highway, tnrnetl to tllc right, ant1 that  the  left side of the  truck's 
luimper struck the right front wheel of the  oar when the  ca r  tllrned back 
ncsrohs the h ighnay in front of t he  truck. H c l d :  The conflicting evidence 
r:liwtl ;In issnr fo r  the jliry, and defendant's motion to  nonsuit on the 
ground tha t  the  e ~ i d t w e r  disclosed negligence on t h ~  par t  of the driver of 
the  ca r  czonstitnting t h r  sole proximalc cause of the accident, was  prop- 
erly overruled. 
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APPEAL in both cases by defendant froni Clenwnt, J., at  Sorcinber 
Term, 194i, of YADICIN. 

Civil actions to recover for the wrongful deaths of Lucy Beaman and 
Alva Denver Reynolds. The cases were consolidated for trial by c o n w ~ t .  

I t  is admitted that Bessie R. Duncan, trading as Carolina China 
Market, owned thr  truck involved in the collision mhich caused the deaths 
of Lucy Bcaman and -Uva nenver Reynolds, and that  i t  wac being oper- 
ated at the time of the collision by J. R. TITallace, an einploye~ of the 
defendant, in furtherance of her business. 

On 5 January ,  1946, about 2 :30 p.m., Lucy Beaman and *\lva Denver 
Reynolds were riding in a 1930 A-Model Ford coupe, on Highway KO. 
601, leading from Yadkinville to Mocksrrille, mhich car was being driven 
by Eenry  Beaman, a brother of Lucy Beaman. They were en route 
from Yadkinville to the Beaman home, mhich is on the wect side of the 
highway between Yadkinville and hlocksville. 

Henry  Bcaman was only 18 years of age a t  the time of the collision 
and did not have a driver's license, but had been driving a car about six 
months. There is also evidence to the effect that  the brakes on the Ford 
coupe were not very good and that IIenry Beanlan and his qiqter, Lucy 
Beaman, knew of the condition of the brakes. 

I t  is further disclosed by the evidence that  the defendant'q Chcvrolet 
truck, loaded with three and a half tons of chinaware, was overtaking the 
Ford coupe. Behind this truck was a Plymouth car driren by Ricer 
Badgett, which car was followed by another truck belonging to the de- 
fendant, which was also loaded with chinaware. 

A11 the above vehicles were being driven down hill on a grade of five 
to seven per cent. The  evidence is conflicting as to the speed of' the 
defendant's truck which collided with the Ford coupe. The defentlant's 
truck driver testified he must hare  been making 30 to 35 miles per hour. 
Mr. Badgett, who was following him, and was a witness for defendant, 
testified the truck driven by Wallace passed him 300 or 400 yards before 
i t  reached the point of collision and in his opinion was traveling about 
35 miles per hour a t  the time of the impact. Tliere was other evidcnce 
tending to show the truck was being operated from 40 to 50 miles per 
hour a t  the time of the collision. 

The plaintiffs offered evidence to the effect that  Henry  I3cainan was 
driving on his right side of the road, traveling about 30 to 35 miles per 
hour, until he came within 100 yards of the side road that  lextls to the 
Beaman home. H e  then gave a signal that  he was going to turn and 
slowed down to about ten miles per hour. Henry  Beaman testified: "I 
never did get across the center line of the highway. I started turning 
to the right into the road that  leads to my home. The turn I made is a 
kind of sharp turn  because the road is straight there. By a kind of sharp 
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turn, 1 mean that I went ili a t  a kind of curve. . . 11s I was making 
1ny turll, thc right front wheel of my car got off the pavement onto the 
dir t  driveway going into my home. That  is the last thing I remember 
abont what happened. . . . I never did get over the center line of the 
hard surface highway. ,Is I was going along there, the left par t  of the 
highway was open for traffic a t  all times." 

Corl)oral McICinney of the Highway Patrol  testified: "A little North 
of the driveway into the Beamail home tllere was . . . a scooped out 
placc in the hard surface. I t  was about 5 feet and 11 inches from the 
West side of the p a ~ c m e u t .  That  was on the right, going South. The 
Beanlan llome is on the West sit19 of the road. 'Cllat road is a 20-foot 
higliway iri front of the Beaman house. . . . I did not find any marks 
North of the scooped out place. . . . From the scooped out place to 
w h r r  I found the truck was 175 feet. . . . The truck was lying on its 
left sidc. . . . The Ford coupe was . . . 90 fect from the scooped out 
place. . . . the Ford coupe was practically tlen~oli;ihed, and i t  showed 
signs of impact on the right side of the car." A\ccordit~g to the evidence, 
both the right front and rear wheels of the Ford coupe mere crushed. 

'I'lic driver of defendant's truck testified: "I n a s  going on down the 
hill behind the Ford and just before !he accident I blowed on him and 
be pulled to the left. Kel l ,  I s a ~  a mail bos and old roadbed where I 
thought they stopped to get the mail and I thought he started there and 
I pullcd back to the right and when I pulled hack to the right just a t  the 
road for  him to turn in, which I did not see until he was turning, I was 
SO near then, even with his front, that our left front bumper hit his 
r-ight front wheel and that  is what malie the little hole in the pavement. 
. . . When the Ford pulled over to the left hand s d e  of the highway, it 
got beyond the center mark. -1fter the Ford got c~smpletely over on the 
left hand side of the highway, it t rawled near around 50 fect. . . . I 
did not see him give any signal that  indicated lie m,ss going to turn. . . . 
When I first blew my horn, I was fifty or sewnty-fire feet to the rear 
of thcl Ford coupe. . . . When I blew my horn and he pulled over to the 
left, I pulled to the right. V h e n  the Ford coupe got up to make his turn  
1 11-as even with him. I had started iiround on the right hand side of 
the Ford. After I had hit the Ford I did not put on my brakes for 50 
feet, but I stepped on the gas. I had not put my foot 011 the brakes 
hecause he cut too quick. B y  the time I had put my foot on the pedal, 
we had hit. I stepped on the gas after I hit. The black marks in the 
road mere made by my truck leaning sideways. [ stepped on the gas 
after I hit  the Ford in order to straighten up if I could. The truck got 
away from me from the time I hit." 

From judgments on verdicts i n  favor of both l)laintiffs, the defendant 
appeals, assigning error. 
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.Z11~n & I f anderson  (1nd F. D. B. H a r d i n g  for plnin t i f fs .  
f l n l l  ie. Znchrrry a n d  TT70ntble, Cnr l y l e ,  Nortin & S n n d r i d g e  for de- 

fendant .  

DESKY, ,J. The defendant assigns as error the refusal of his Honor 
to allow hrr  motion for judgment as of nonsuit on the ground that  the 
evidence shows conclu4vely that  the negligence of Henry  Beaman was 
the sole proximate cause of the collision. 

The defendant seriously contends that  her motion for judgment of 
nonwit  dismissing the two actions should have been sustained under the 
authority of Spe(i.ce 1'. R u f n e r ,  217 N. C., 82, 6 S. E. (2d) ,  808. I n  that  
case Spease and Butner were traveling a t  night in opposite directions. 
The colliiion occurred when Spease turned his truck left and cut in front 
of the approaching car driven by Butner. A guest passenger, Mrs. 
Myrtie Spease, who was riding in the Spease car and was injured, 
brought an action against L. T. Butner. Mrs. Bertha Butner, a guest 
passenger in the Butner car, x i s  injured and brought an action against 
E. .I. Spease. The cases were consolidatrd for trial. The intervening 
negligence of E. A. Spease in the case against Butner, was established by 
his evidence. IIc testified that he saw the Rutner car approaching from 
the opposite direction, but that  he misjudged its speed and turned to the 
lpft into the pathway of the approaching car. His negligence was very 
properly held to be the sole proximate muse of the collision. 

The defendant contends in the instant case, that the condition of the 
brakes on the Beaman car, the failure of Henry  Beaman to give a proper 
signal before turning into the side road, his conduct in pulling a slow 
moving car to the left sidr of the road before turning to his right, 
together with the fact that  he did'not have a driver's license, established 
negligence per se on his part and that  such negligence was the sole proxi- 
mate cause of the collision; and that  the negligent acts of defendant's 
driver, if any, were insulated thereby, and would not have resulted in any 
injury to the intestates of the plaintiffs except for the intervening negli- 
genre of Henry Beaman, citing Murr(1y  I ? .  R. R., 218 N. C., 392, 11 S. E. 
(2t l ) ,  326; I'rrn D!yke 1 ' .  A f l a n f i c  Nrm~llho~cntl Corp . ,  218 N .  C., 283, 10 
S .  R.  (2d) ,  727; JpPjrips I ? .  P o w ~ l l ,  221 S. C., 415, 20 S. E. (2d),  561; 
Di77on v. W i d s t o n - S n l e m ,  221 N. C., 512. 20 S. E. (2d),  845; h'envcr v. 
( ' h i n u  G r o v e ,  222 N .  C., 234, 22 S. E. (2d),  434; B r n d y  r 3 .  R. R., 222 
N. C., 367, 23 S. E. (2d) ,  334; R n t f l q  7). Powe l l ,  223 S. C., 134, 25 
S. E. (2d),  448. 

Even though the violation of a traffic statute may be negligence per  se, 
such negligence is not actionable unless there is a causal relation between 
the violation of the statute and the in jury;  and ordinarily whether such 
negligence is the proximate cause or one of the proximate causes which 
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(',cri,litcn ( " ~ m r l t  ('o., 203 N. C., 605, 166  S. E., 5 9 9 ;  S t o ~ ~ t l l  L?. R n q l n ~ l d ,  
211 S. ('.. ,536, 190 S. E., 999;  1 P h i f c  v. R. R., 316 X. C., 7 0 ,  3 S. E. 
( 2 d ) .  :>10; ,\;ttlit?r 1.. l t ' h l f l ey ,  223 N. C., 534, 27 S. E. ( 2 d ) ,  442; 
N o r q n n  7.. ( 'or / (  11 ( lo. ,  225 S. C., 668, 36 S. E. ( 2 d ) ,  263. T h e  evidence 
offcrcd in  Iwl~elf of the  l)laintiffs, docs not c \ t  ll)lisli such intervening 
nrpligt~ncc~ on the par t  of I I e n r y  &>aman a.; m a y  lje held, as  a mat te r  
of l a \ \ .  to  bv the .;ole proximate cause of tlic collision. T h e  case of 
Rprnccl I .  R c t i ~ c ~ r .  wprcc. : ~ n d  ~ i r n i l a r  caws, a r e  not controlling on this 
rrcortl. 'I'lw c~,-itlc~~cc fai l< to   how m y   HII IS HI relation bct\\cen the  con- 
tlition of the brakes on tlic F o r d  ronpr  or the  fa 11urc of I I c n r y  Bcanian 
to have a tlrirer's license and  thc  i n j u r y  inflicted. 

T h e  relative tlnticc. a~itoniobilc drivers owe one m o t h e r  when they a r e  
traveling along a highmay i n  the  same direction, a r c  p r e m e d  ordinari ly  
by the  circumstances in each part icular  case. 1 1 1  Dreher I > .  Divine, 192  
K. C.. 325. 135 S. E., 29, Sfncjy, C. .I., i n  speaking f o r  the  Cour t  sa id :  
"Thc t l r i w r  of a forward ~ e h i c l c  cannot be req iired to  yiclrl the road 
imle-s and ~ n l t i l  the conditions a r e  such as to  render a passage reasonably 
wfc.  .\nd if the forward driver  be not allowed sufficient t ime to t u r n  to  
the r ight  Iwfore the  r e a r  vehicle r n n r  ilpon him, o r  is forced off the road 
i n  mdcr  to aroid s t r iking him, he cannot be h e l l  liable f o r  negligence, 
c o n t r i l ) ~ ~ t o r y  ncgligcnce or  otherwise. One n l ~ o  operatrs a n  automobile 
sl~oiild I ~ n v c  i t  under  control and if the  dr iver  of a f ron t  car  has  n o  
kno~vl tdge  of a n  approaching \-chicle f r o m  thp rear ,  and apparent ly does 
riot hear  i t<  approach, the dr iver  of the rea r  trailing vehicle qhonld 
reduce l ~ i s  y>ccd and stop, if necessary, to  avoid a ~ o l l i s i o n  or  a n  injury.  
ITc (*annot l)roree(l r e g a r d l ~ s s  of the fac t  t h a t  t l ~ e  dr iver  of the f ron t  
whic le  doc< not t u r n  t o  the r ight  of the road, l u ~ l c v  there be ample room 
to  pas^ i n  safctp without  it." 

I11 t11c instant case the dr iver  of rlle t ruck  tcbtified t h a t  he hlcw his 
Iiorlr as  a n  indication lie intended t o  pass the  F c r d  coupe when he was 
t ~ h o n t  50 to  75 feet hehind t h r  Ford .  T h e  driver  cf the F o r d  car  testified 
t h a t  \vhcn lw got i n  f ron t  of his father 's house he  pulled a lit t le towards 
the center of the road, i n  order to  make a right hand turn.  "At this  
t ime 1 itar ted tu rn ing  r igh t  to  go into a d r i r c ~ r a y  on t h e  r ight  side of 
the road. I had  given a signal f o r  a r igh t  h a i d  t u r n  j u i t  prior to  making  
m y  tu rn .  , Is  I star ted tu rn ing  r igh t  1 heard the horn  of the truck, . . . 
nli ich had hcen fol lo~ving me, but  n h i c h  I had  nnt seen since I left the  
top  of t h e  hi l l  about one-tenth of a mile away. This t ruck h i t  m y  car  
just a f te r  the f ron t  wheels had gone oiT the  pavement into the  driveway.'' 

T h e  conflicting evidence on the issue of ncgligcuce was for  the j u r y ;  
it  ha. p a ~ 4  ul)on i t  and has  answered the issue far-orable to both plain- 



tiff>. The  rul ing on the motion f u r  j d g ~ n e n t  a s  of nonsuit will be 

upheld. 

Tlit: defendant ha-  assigned a i  c r ror  certain exceptions to  the  admis- 
sion of eviclence and  has p r e s e r ~ ~ e d  her  exceptions to cer tain portions of 
his IIonor's charge. Howerer ,  a f te r  a careful examination and consid- 
eration of these esceptionu, we d o  not th ink  a n y  prejudicial error  is 
shown. 

I n  the t r i a l  below, n e  find 

S o  error. 

(Filed 17 3Iarcll. 1048.) 
1. Autonlobiles # l l a -  

,411 p o r t i o ~ ~ s  of :I p i~ l~ l ic  W : I ~ ,  from side to side and end to end. are for 
p111,lic nse in the apl~rcrl~riate :~iitl proper metliotl. 

3. Segligence G 

Scgligence is i ~ o t  ;rctioi~al~l(b ~irtI(~s\ the 1)rosim:ltt~ ( . ; I ~ I ~ I '  of injt~ry. ; ~ n d  
foreseeability is all esst '~~t i :~l  of prt~simnte vnnsc. 

5.  .-lutonlohiles 5 l l c - I ~ ~ , i ~ c r ~  to ~notor i s t  from contact with tt.lt.pllone pole 
maintained six inches from hard surface 11cld not fortwvablc. 

I'laintiff alleged that, ill the emc~rgcncy cawtvl by n 1rlon.-out, Iic innd- 
~er teu t ly  placed his foot 011 the  :~rcc,ler:~tor insteatl of the I~r:~l;e, causing 
the car to inereascb in slxwl and skid further :lc.ross the road to its left, 
ll~rowiiig the plaintiff to t l ~ e  left and  his lcft arm out of tlic crprii window. 
$0 t l ~ t  his nrm hit n telephone pol? n~aiiitui~ied 11y dc~fi%tla~~t  six inchrs off 
the hard surface, i ~ l t l l o ~ ~ g h  the car tlitl not crusv thr curb or  l(v1rr the t r : l ~ - -  
eled 1)ortion of the 11igliw:ly. Ilr'ld: Iksfendant conltl ]lot 11:ire forween 
thxt ;I motorist trar-eliilg on the hard st~rfai'e xonltl ro1m1t;trily or inrol- 
untnrily place his arm out of tlie wintlow of :I vehicle to s11ch a11 extent 
that it would come in contact with tlie l~olc, n ~ ~ t l  tlt~fc~ntl:lntls tlemiirrer to 
the  c o m p l ; ~ i ~ ~ t  n : ~ s  prol~crly sustained. 
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APPEAI, by plaintiff from Xor.~i . s ,  J., a t  November Term, 1947, of 
JOHSSTON. Affirmed. 

Civil action to recover damage3 for personal injuries, h e a d  on 
demurrer. 

Plaintiff in his complaint alleges facts in substance as follows, to wi t :  
Defendant as a part  of its conimunications s,ystcm maintains a tele- 

phone pole located about six inches outside the traveled portion of Ellis 
.\venue in the town of D u n n ;  that  is, it  is located on the east side be- 
tween the sidewalk for pedestrians and the vehicular lane of t r awl ,  ill 
the p a w  plot  ort ti on of the sidewalk, six i n c h ~ s  frorn the street C I I I ' ~ .  

Ellis Alvenue is a segment of State Highway 301. 
&\bout 9 :30 p.m., August 31, 1946, ~ l a in t i f f  was operating a large 

Thick sedan, going south on Ellis Avenue. The automobile was in good 
rontlition and he was traveling a t  H reasonable rate of speed. ,Is he 
approached the intersection of Ellis Avenue aiid Johnson Street his left 
rear tire blew out causing the car to skid to its left and "in said enter- 
gencg' the plaintiff inadvertently plac~ecl his right foot on the accelerntol- 
instead of the brake, thereby causing the said car to increase in speed and 
skid farther across the road to the left, and that  the motion of the said 
car t h r w  the plaintiff to the left and his left a rm out of the open wintiom 
. . . at  the moment when the said car came into close proximity to the 
wid trlrphonr pole . . .; that  as the car went by said telepllone pole, 
plaintiff's left arm was caught be twen  said pol(> and the frame of the 
left front car window" as a result of which i t  was co injured i t  had to be 
amputated. Plaintiff's car never crossed the curb or left the trawled 
portion of the street. 

I n  addition thereto plaintiff alleges tha t  the manner of maintenance 
of said pole constituted a hazard and menace to persons traveling 011 the 
strect and was in violation of a pleaded town ordinance and constitutes 
negligence which proximately caused his injury. 

The defendant in apt  time demurred to the complaint for that  it fail. 
to state a caiiqe of action. The demurrer was sustained and plaintiff 
appealed. 

I ' n rXw d'. P a r k e r  for  plainli f f  u p p e l l a n f .  
L ( ~ , q g r t f  4- F o u n f n i n  for d e f e n d a n t  appel lee .  

BARSHILL, J. The plaintiff insists that  (1 )  thc public higliways from 
side to side and end to end belong to the public, and members of the 
public are entitled to free passage along any par t  thereof, and hence 
defendant's pole constituted a hazard or menace to persons using the 
highway for ordinary travel, and (2 )  the maintenance of said pole just 
o~~tqit le  the street was in violation of en  ordinance of the town of Dnnn, 
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and its ~naintenai lce as  so located constitutes negligcilce a s  a matter  of 
a .  I I e  fu r ther  contends tha t  such negligence on tlie p a r t  of the defend- 
a n t  was the proximate cause of his injury.  I t  is upon t l m e  contentions 
he rests his case. 

Surely all  portions of a public way, f rom side to  side and end to end, 
a r e  fo r  public use i n  t h e  appropr ia t e  and propel.  me thod .  O l i ve r  v. 
Ir'trlcigh, 212 N .  C., 465, 193 S. E., 853. B u t  this  does not  mean t h a t  a 
motorist is a t  l iberty to  drive his vehicle over and across the  sidewalk or 
tlie grass plot bet wee^^ the sidewalk and street or to  complain that  
objects there maintained obstruct his free use of the  vehicular lane of 
travel. 

Municipal  public ways are ,  as here, commonly divided into sidewalks 
o r  passageways f o r  pedestrians and streets or passageways for  veliicles. 
,In object or s t ructure ~ r l i i c h  might  render one unqafe fo r  the purpose to  
which i t  is devoted ordinari ly  would have litt le o r  n o  relation to  the 
other. T h e  maintenance of a n  oh ject i n  the public n a y  in n o  event con- 
i t i tutes  a n  act  of ilegligcncc U I L I P S S  i t  renders the way 11nqafe for  the 
purposes to wliich such portioii of the street is devoted. 0 7 i / - e r  1.. Rrc- 
l e iqh ,  s u p r a ;  Gettyzls v. J f n r z o n ,  21s S. C., 266, I 0  S. I?. ( 2 d ) .  799. 

I n  almost every llamlrt,  town and city i n  the  S ta te  the space between 
the  sidewalk proper and the s t rret  is used for  the location and mainte- 
nance of telephone and telegraph poleq, traffic signs, fire hydrants ,  water 
meters, and s imilar  structures. Tt is a mat te r  of common knowledge 
tha t  this space is so uscd. G c t f ~ s  1 % .  Xtr r ion ,  supro. I n  no sense do such 
structures constitute a hazard to  or i n  a n y  wise impede the free use of 
the vehicular lane of travel. 

Likewise, i t  is debatable w11etlie1- the maintenance of defendant 's tele- 
phone pole a t  the  point alleged is in violation of the  pleaded town ordi- 
nance. I t  is not allegctl that  110 liccnse has issued as requirctl by the 
ordinance. Furtlierniore, i t  m a y  be t h a t  the ordinance haq been super- 
iedrd and  rpllrlered void 1 ) ~  s u h w c l ~ ~ c ~ t t  lcgislatirc act+. 0. s. 105-120 
1 3 )  ; G. S. 136-18 (j) ; l l i ldc71r( /~i t l  t . Te lephonr  Po. ,  210 IT. C.. 402, 
14 s. E. ( 2 d ) ,  262. 

This  we need not 11ow tlwicle, for ,  even if we concede iiegligcilce on the 
part  of the defendant ai: alleged by plaintiff, there is no allrgation in the 
complaint which reaionahly imports i n j u r y  to  plaintiff aq a proximate 
result thereof. 

Negligence docs not create liability unless i t  is the proximate cause of 
ill jury, and foresecability is a n  essential of proximate cause. Lee I , .  

ITyho l s t e ry  Po., 227 N .  C., 88, 40 S. E. ( 2 d ) ,  688;  B o y e t t e  11 .  K .  R., 227 
X. C., 406, 42 S. E. ( 2 d ) ,  462. 

"Foreseeable i n j u r y  is a requisite of proximate cause, and proximate 
cause is a requisite fo r  actionable negligence, and actionable negligence 



i. a requisite for  recorcry i n  a n  action for  ~ w r s c , ~ ~ a l  i n j u r y  neyligcwtl? 
inflicted." O\horne 7 % .  ('on1 Co.. 207 K. ('., 545, 177 S. E.. 796: 1T7ic/X O I ~  

1'. F ~ ~ ~ n i < h i n ~  Co. ,  224 S. C.. 674, 31  S. E. (2tl).  !)I;; Brli~ic r  1 % .  > Y I H  o v .  

217 S. C., S d ,  6 8. E. (2cl). 80s. 
Tlie law doeq not require ornniicience. ( ; u t ~ t  r. G u n f ,  197 S. ("., 164. 

149 S. E., 555; Lee 1 ) .  l i l ~ k o l s t e r ? ~  C'o., suprtr. A per.on is bound to forc- 
sce only those con,iequcwcc. t h a t  m a r  natnral ly  and proximately d o n  
from his negligencr. R i r t f l ~ y  I . .  I ' o ~ c ~ , ~ l l ,  223 S. C'., 134, 25 S. E. ("1). 
44s. Wlicn tlic in  jury complained of n as not rea sonably forcsccab l~  in 
tlie excrciqe of dnc  care, t l~r ,  p a r t y  n l ~ o s e  conduct is under  i n v e ~ t i g s t i o n  
is not answerable therefor. f j s l ) o r ~ ~ ~  C. ( '0111 Co., r'lrprn; B r n t l ~ j  11.  I:. R., 
222 S. C., 367, 23 S. E. (2t l ) ,  334. 

T h e  existence of defendant's 11ole lxyond tlie curb line of tlie street 
did riot obi t ruct  the free u.cl of the rehicular  lane of traffic o r  constitute 
a Iiazarti to  n ~ o t o r i c t ~  using the highway i n  p r o p w  rnanncr. EIcncc we 
a rc  nnablc to  perceive t h a t  clcfcndant, in  the excrcise of iluc care and 
forwight ,  could h a r e  forescen or anticipatrtl  t h a t  a motorict trwxcling 
along the  street would, voluntarily 01. involuntar  Ig, plare  hi, a r m  out 
of the window of his velliclc to sucli a n  extent t h a t  i t  nould come ill 
violent contact therewith. I t  was ~ l n d r r  the d u t y  to foresee the na tura l  
and 1)robalrle conscquences of its act,--not the ~inl isual ,  ~ x t r a o r d i n a r y ,  or 
cweptional .  Tlic occurrence dctailcd by  plaintiff i n  his complaint wac 
lwyond the realm of probability. E ~ ~ L s  v. I l c f i n ing  Co., 214 K. 0.. :<8$. 
199 8. E., 403. 

I t  is nnnccessary t o  undertake to label plaintiff's o n n  c o ~ ~ d u c t .  
Tl ict l ier  hi. acceleration of the speed of tlic car  ' ~ t  the tinw ant1 under 
the at tendant  circumstances was a mere inadvertcnce, a niisliap, or all act 
of negligence, tlic fact  remains t h a t  such conduct on his par t  Tra. the 
intervening proximate cause of his injury.  B a l l i u q ~ r  7%. T h o n l n j ,  105 
K. C., 517, 142 S. E., 761 ; Rtrttlcjj c. Porr,ell, s z rpm;  L e e  2.. T ' p h o l \ f e ~ ! ~  
o ,  p i - .  This  i n j u r y  is a c a w a l t y  of autornobilc travcl n l l i rh  1.; ]lot 
jxoperly chargeable to the  defendant. 

Tlie judgment below is 
*\ffirmed. 

APPEAL by plaintiff f rom X c ~ r r i s ,  .I., Soveniber  Tcr111, 1947, .JOHN- 
srros. Affirmed. 
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P a r k e r  d? P a r k e r  for  p l a i n t i f  appe l lan t .  
Legge t t  B F o u n t a i n  f o r  d e f e n d n d  appellee.  

BARSHILL, J. This is a n  ac t ion  ins t i t u t ed  by the pla int i f f  to recover 
f o r  loss of services a n d  f o r  expenses incu r red  f o r  t h e  medical  c a r e  of his 
i n f a n t  son  w h o  i s  p la in t i f f  i n  W o o d  v. T e l e p h o n e  Co., a n t e ,  p. 605. T h e  
de te rmina t ive  f a c t s  a r e  t h e  s a m e  a s  in t h a t  cas t .  Hence,  w h a t  i s  t he re  
sa id  controls decision here.  

T h e  judgmen t  below is 
Affirmed. 

(Filed 17  Mnrch, 194s.) 
1. Divorce § 1 9 -  

111 :iwarding cnstody of minor t~hildren a s  between the pa re i~ t s  i n  a 
clirorcBe action. the  welf:lre of thtn c,hild is  the  p a r a m o ~ ~ n t  consideration 
which mrist guide the conrt ill c~crc.ising itc tliscwtionary Immcr. (;. S., 
50-13. 

2. Courts 4b- 
.in appeal from thc~ Recorder'c Co i~r t  of S a s h  County to t h c  Srtprrior 

Court in a c a ~ i s e  within tlie original jnristliction of the Rccwrder's Court 
takcs the cause to  the Snperior Conrt for  tr ial  d c  1 1 0 ~ 0 .  Plihlic T.nw 1909. 
chnp. 633, a s  amended. 

3. Same: Divorce § 17-On appeal from Recorder's Court Prom order in 
divorce action awarding custody of minor child, hearing is de nova. 

After decree fo r  absolute t1ivorc.e e ~ ~ t e r c t l  by the Recorder's Court of 
S a s h  County, the conrt entered an order awarding the c ~ ~ s t o t l y  of the 
child of the marriage. G. S., ,50-13. Defendant appealed to the Superior 
('onrt. H e l d :  I f  the  Recorder's Court had jn r i sd ic t io~~  to cnt r r  the order, 
the Iiearing in the Superior Conrt on appeal was  tlc nova. while if the 
jl~rietliction of the  Recorder's Conrt did not inelnrle jnrisdiction to award 
thc cnstocly of the child (Session L a w  1943, chap. 76S), the petition may 
Ire. considereti a n  applicntion to the jndgr of t h ~  S ~ ~ p e r i o r  Conrt and  the 
Snprrior Court had jurisdirtion to rn t e r  a diffarrnt order annrrling th r  
custody of the child, since in 110 event wns i t s  jnrisdiction r l~r i rnf ive .  

4. Coiirts 3a- 
The Superior Conrt has  original jnrisdiction of all civil xctinns whrrc 

rxelusire jurisdiction is  not given to some other conrt. C, .  S.. 7-63.  

APPEAL by plaintiff f r o m  E d m z i n d s o n ,  J . ,  a t  C h a m b e r s  i n  Goldsboro. 
From XASH. 



Civil action begun 'i February, 10i7, in the recorder's court of Xash 
County for al~solute ditorce upon ground of two years reparation. The 
cornplaint therein alleged "tliat there was one child horn of the nlnrriage 
between plaintiff and defendant, nainrd Harr ie t t  Elizabeth, age 6 years." 
Judgnie~it  for divorce as prayed mas rendered on 8 ,Ipril, 1947, but no 
action was taken then in respect of the child. Thereafter on 10 July,  
1947, plaintiff by motion in the c a l m  petitioned for the custody of the 
rhild of the marriage. 

The recorder of the recorder's court, after hearing on the pctitioii a i d  
affidavits filed by tlie plaintiff and by dcfeadant, found as fact, among 
other thiiig\, that "it is for the beyt interest of the said child, and that  
h c ~  nelfare nould be greatly promoted hy awarding her cu~tody,  tuition 
anil maintenance to her father, the pl:iintiff," :md thereupon, and in 
accordance therenith entered judgment, "with tlie right of the mother 
. . . to we and visit the child a t  such times as may be reasonable." 

D ~ f ( d f t n t  cxc.cpted to the judgi-nc,nt and appealed to the Superior 
C0ln.t of Xaqh Cou11ty. 

, , I hereafter tlie appeal of defeatl.~nt came on for hearing before 
Etl~nuildson. ,T., presiding a t  the September Term, 1047, of Superior 
Court, nho. "after duc inquiry. finds a s  a fact that  each of the above 
parties is a fit and suitablr person to  have the custody and control of the 
wid minor child . . . and tliat the interest and welfare of said child 
will be best promoted by awarding her custody in the manner as is here- 
inafter wt  forth," and thereupon eliteled judgmcnt awarding the custody, 
maintenance and tuition of the child to plaintiff :L part  of the time and 
to defendant a part  of the time, as set out in detail,-ordering and 
directing both plaintiff and defendant to recognize and respect the rights 
of the other to the care and custody of said child,-"it being the inteii- 
tion of the court to give said child as nearly ,I normal relationship 
between herself and both her mother and father as may be possible under 
the circumstances . . . etc.," and retaining the cause "for such addi- 
tional orders as may be necessary in the future to  take care of changing 
conditions." 

Plaintiff  excepts to the judgment and appeals to the Supreme Court, 
and assigns error. 

T.  A. Burgess  and  L. L. Davenpor t  for pluintif f  petit ioner.  
J .  D. O d o m  and F. 8. Sprui22 for d ~ f e n d a n t ,  appellee. 

W I X B ~ R X E ,  J. The only exception presented in the assigninelit of 
error shown in the record on this appeal is to the signing of the judgment 
from which appeal is taken. The pivotal question revolves around ap- 
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pellant's cliallenge of the authority of the judge of Superior Conrt to 
hear this matter anew. 

I n  this c~onncction appellant invokes the statute, G. S., 50-13, which 
provide. tha t :  ".iftcr the filing of a complaint in any action for divorce, 
\\hcthcr florn the bonds of matrimony or from bed and board, both 
before anrl after final jndg-rnent therein, it  is lawful for the judge of the 
court in nhich such application is or mas pending to make such orders 
respecting the care, cnstocly, tuition and maintenance of the minor 
children of tlie marriage as may be proper, and from time to time to 
~rlodify or racate such orders, arid may commit their custody and tuition 
to tlie father or mother, as may be thought best . . ." 

I n  applying thiq statute, the decisions of this Court hold that thr  
quvt ion  of granting the custody and tuition of the child to the father 
or mother iq discretionary with the court. The welfare of the child is 
thr  paramount consideration, or, as stated in I n  r e  Lewis,, 85 N. C., 31, 
"the polar qtar by which the discretion of the court is to he guided." 

s\nil appellant sags that  in this cace the "judge of the rourt" referred 
t o  in this statute is the jndgc of the recorder's court, anrl this judge, 
having exerciwd hiq discretion in the matter, the appeal from his rnling 
to Superior Court takes the case up  for review-that is, that  the juris- 
diction of Superior Conrt in such caqc is derivative only, and that, hence, 
the jiidg-e of Superior Court is without j~irisdiction to hear the matter 
anev.  

Thii  contention necessitates inquiry as to what is the extent of the 
jurisdiction of the recorder's court of Nash County in such matters, and 
aq to what is the procednre on appeals from this recorder's court to the 
Superior Court. 

The creation of the recorder's court of Nash County was authorized 
by Chapter 633 of Public Laws of the General Assembly of 1000. I t s  
juristliction, both criminal and civil, r a s  originally prescribed therein. 
EIowerer, this act was amended by Chapter 176 of Public-Local L a w  of 
1911, in which the prorisions as to jurisdiction ncre  rewrittcn. 2\nd 
again in Chapter 499 of Public-Local Laws 1925, the provisions as to . . 
jur~qdiction wcre rewrittcn. And in the 1943 Session Laws of North 
Carolina, Chapter 768, the General Asscmbly cxtcndcd the civil jnris- 
diction of said recorder's court, and gave to i t  "concurrent, original and 
final jurisdiction with the Superior Court of all actions for divorce." 
Whether this provision includes juridict ion in controversies involving 
c l i s tod~ of children is challenged by appellee. Ru t  be that  as i t  may, if 
it  be conceded that  the provision above quoted is susceptible of being 
construed so as to include jurisdiction in controversies involving custody 
of children of the marriage between husband and wife in divorce action, 
the original acts, Public Lams 1909, Chapter 633, Sec. 11. and Public- 
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Local Laws 1911, Chapter 176, Sec. 12, provide for all appeal in thcse 
words : ".i\rir person desiring to appcal to  the Superior Court in a trim- 
ilia1 or civil case from a judgment of the recorder's court sliall be allowed 
to do so in the same manner as now provided for appeals from the courts 
of justices of the peace." 

h d  when ail appeal is taken from the judgment of a justice of the 
peace to a Surjerior Court, i t  shall he reheard, G. S., 1-299, formerly 
( r .  S., 660, that i .~ ,  heard cle novo. See Bagging Co. v. R. R., 154 N. C., 
$3, .I13 S. E., 595;  Pridgrn v. Lynch, 215 N .  C., 672, 2 S. E. (2d),  849. 
111 the light of the statutes and decisions of this Court, the appeal 
brought the proceeding u p  to Superior Court for hearing de novo. 

On the othw hand, if i t  be conceded that  the act extending the jurir- 
tliction of the recorder's court of Nash County to actions for divorce is 
not susce~~tible of being construed so as to include jurisdiction in con- 
troversies involving custody of children of the marriage between husband 
and wife ill divorce action, the petition of plaintiff may be considered an  
applicatiorl t o  tlic judge of Superior Court. The Superior Court has 
o r i g i ~ ~ a l  jur~isdiction of all civil act.ions where exclusive original juris- 
dictiou is riot given to some other court. G. S., 7-63. When in this 
case the mutter of the custody of the child came before the judge of 
Superior Court, he had jur isd ic t io~~ to make p r ~ . ~ i s i o n  for the custody of 
the child. :ind, upon the facts found, the best interest of the child 
expressly appears as the "polar st:ir" by which thc discretion of the 
court was guided. Hence the judgment is 

Affirmed. 

STA'J'I: v. SET11 MASSEXGILT,, AL1"C)X ILiIiEFOOl' .4xn ALTO?; 
JOHNSON. 

(Filed 1'7 March. 1948.) 

1. Larceny 7-('irculnstantial evidence of drfendants' guilt of larceny 
held sufficient for jury. 

Evidence establishing the larceny of a quantity of cotton and evidence 
that tracks found a t  the scene corresponded to those of defendants. t11:it 
there was n trail of loose cotton from the scene to the home of one of 
them, that the three defendants appeared the next morning "before good 
light" a t  a gin more distant than the one usually patronized by them, with 
a like quantity of cotton, where they immediatelv cold the cotton, together 
with evidence of conflicting statementc; made b j  them nnd evidence tentl- 
ing to show defrndantc; did not own such quant ty of cotton. i s  hcld suffi- 
cient to overr~~le dcfcndant.;' motion for nonwit in this prowcution for 
larceny. 
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2. Criminal Law § 52a- 

When c.ircumstantia1 evidence raises n reasonable iliference of defend- 
nnts' guilt, it is for the jury to decide whether the facts taken singly or 
ill combination produce in their minds the moral convictiou of guilt beyond 
a reasonable doubt. 

3. Larceny § 

911 instruction in a larceny prosecution which inadvertently fails to 
charge that the taking must be felonious, must be held for reversible error. 

4. Criminal Law 5 53d- 
Where the evidence as against each of tlie several defendants charged 

is not identical, the trial court should submit tlie question of the guilt or 
innocence of each separately, and an instruction which requires the jury 
either to convict all defendants or to acquit all, is re~ersible error. 

APPEAL by defendants from Grady, E m e r g e n c y  J u d g e ,  at  December 
Term, 1947, of JOHKSTOX. New trial. 

The defendants were indicted for larceny of 800 p o ~ n d s  of cotton, the 
property of N. L. Xassengill. 

There was evidence for the State that  on the night of 6 Sovember, 
1047, seed cotton, in quantity between 800 and 1,000 pounds, was stolen 
from the premises of the prosecuting witness. This cotton had been put 
in S brown sheets, and  laced under an open barn shelter, ten feet from 
the road. The loss was discovered next morning about 8 :30. The evi- 
tlencc indicated that  the cotton had been carried from the shelter and 
loaded on a truck a short distance down the road. The tracks of four 
men were visible on the ground between the shelter and the road, and 
there were bits of cotton along the road, which led to the home of defend- 
ant Barefoot. N. L. Massengill testified: "I found cotton strewn from 
my house to  Barefoot's house along the road." H e  also saw a lock of 
cotton near the edge of the road a t  Barefoot's driveway. Examination 
of the tracks by this witness and the officers showed one shoe had left 
the impression in  the sand of 13 to 1 9  tacks, and on defendant Johnson's 
shoe were found the same number of tacks, and these fitted and corre- 
sponded with the impressions on the ground exactly. Another track 
corresponded with the shoes of defendant Massengill and his shoes were 
found to fit these tracks. Cotton had also been stolen on the same night 
from another resident of the community. The three defendants lived 
within a few hundred yards of each other and about two miles from the 
prosecuting witness. Barefoot owned a truck. Defendants Uassengill 
and Johnson were tenants of Carson Lee and Barefoot lived on his wife's 
land. 

The evidence further showed that  early on the morning of 7 November, 
about 6 a.m., "before good light," defendant Barefoot drove his truck 
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loaded with two bales of seed cotton in sheets to the gin a t  Benson, nine 
miles from his home, accompanied by defendants Massengill and John- 
son. This cotton was ginned and immediately sold in the name of Bare- 
foot. When questioned about this by the officers, Barefoot first said i t  
was his wife's cotton, and later admitted he had carried one bale for 
defendants Massengill and Johnson. The gir a t  Four Oaks, usually 
patronized, was only four miles away. The landlord of defendants Mas- 
sengill and Johnson testified that  they had a t  that  time picked but a 
small quantity of cotton, less than a bale, and Johnson's wife told the 
officers in his presence that  all the cotton he had picked was in  the lionse, 
and showed them in a room some 200 pounds. :Yo notice had been given 
or pwmission obtained from the landlord to remove any cotton. A few 
days afterward defendant Johnson v a s  asked by a witness, "What did 
you boys steal that  cotton for?" and he replied, "I don't know." 

The defendants offered evidence in d~fense ,  denied taking the cotton, 
and claimed the cotton hauled on 7 November was their own. Each 
defendant, on crowexamination, admitted having been heretofore con- 
victed of violation of law. Another person was originally indicted mith 
these three defendants, but the evidence as to him was held insufficirnt. 

The jury returned verdict of guilty as charged, and from jutlgnlent 
imposing sentence, the defendants named appealed. 

+-lttorney-General ilfc.lfullan and Assistanf Attorneys-General Bruion,  
Rhodes, and Xoody  for the State. 

Ve l lons  & Cnnaday for defendants. 

DEVIX, J. The defendants' motion for judgment as of nonsuit w:~s 
properly denied. Thrre  was proof that  thc cotton described in the bill 
of indictment had been fe lonio~~sly  taken on the night of 6 November, 
1947, and that  i t  had been remowd from the place where stored and 
carried away by truck. This, mith the evidence. of the identifieatioli of 
the tracks of those who removed it as having bl7en made a t  the time bv 

u 

two of the defendants, a trai l  of loose cotton leading along the road to 
the home of the other defendant who owned a iruck, the appearance of 
thr  three the next morning ('before good light," a t  a gin, nine miles away, 
with the truck laden with two bales of seed cotton in sheetq, together n i t h  
evidence of conflicting statements, would seem to afford some evidence, 
when considered in the light most favorable for the State, to implicate 
the defendants as the guilty parties. There was also evidence to negative 
the suggestion that  the cotton asported belonged to the defendants. S .  1.. 

J l c L ~ o d ,  198 N. C., 640, 152 S. E., 895; S. v. King ,  222 N.  C., 23!), 
22 S. E. (2d),  445; S .  2 % .  l l ' c ~ r r ~ n ,  n x f e ,  22, 44 2;. F,. (2d),  207. "When 
reasonable inferences may be drawn from thera ( the circun~stances in 
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evidence) pointing to defendant's guilt ,  i t  is a mat te r  f o r  the  jury t o  
decide whether the facts  taken singly or  i n  combination ~ r o d u c e  i n  their  
mintls the requisite moral  conviction beyond a reasonable doubt." S. u. 
E w ~ n g ,  227 S. C., 535, 42 S. E. (2d) ,  676; S. v. Lazcrencc, 196  x. C., 
562, 146 S. E., 395. 

IIox-ever, we th ink  there was error  i n  the  instruction given by the  
court  t o  the ju ry  which entitles the defendants to a new trial.  Accord- 
ing  to  the record before us  the only instruction given by  the court  i11 the  
application of the  lam to the  evidence mas t h a t  if the j u r y  found beyond a 
reasonable doubt "that these defendants took N. L. 11assengill's cotton 
away  on the night  of the  6th of November, and sold i t  and  converted the  
proceeds thereof to  their  own use, i t  would be your  d u t y  t o  re tu rn  verdict 
of gu i l ty ;  if you a r e  not  so satisfied i t  would be your  d u t y  to  r e t u r n  
verdict of not  guilty." T h e  learned judge inadvertently omitted t o  
charge t h a t  the taking must  be felonious (S. v. Cameron,  223 N. C., 449, 
27 S. E. (2d) )  81)) and his  charge would also seem t o  require the ju ry  
to convict o r  acquit all  thrce defendants indiscriminately, without  dis- 
tinction between them. T h e  evidence against the  three defendants was 
not identical as  t o  each, and the  j u r y  should have been instructed they 
had t h e  right,  if they so found the facts  t o  be, t o  convict o r  acquit one 
or more of them. T h e  defendants were entitled to  have the  question of 
the gui l t  o r  innocence of .each, on the  evidence presented, submitted t o  
the jury. 

S e w  trial.  

STATE v. H. R. (BLONDIE) CULBERSON. 

(Filed 17 March, 1945.) 

1 .  Criminal Law 5 818- 
The discretionary denial of motions for continuance and for cha~ige of 

WIIIIP or for jury from another county is not reviewable in the absence 
of nbi~se of discretioil. 

2. Criminal Law 8 60d- 

The remark of the court, in excluding evidence of the violent chamcter 
of t1cce:lbetl when under the influence of an intoxicant, that "there was no 
c,ritltwce of self-defense" cannot be held for error as  an inhibited espres- 
h i o n  of opinion by the court when the statement is true a t  the time, pnr- 
ticnlnrly when the testimony is subsequently admitted. 

3. Homicide 8 25- 

Expert testimony that  deceased died "as a result of a bullet wound, 
injuring the spinal cord, cansing paralysis, general decline and malnutri- 
tion until his death" is  sufficient evidence that the bullet wound caused 
death notwithstanding the elapse of some five months between the injury 
and death. 
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4. Criminal Law § Sic  (2)- 

Where the charge of the court considered in its entirety substantially 
declares and explains the law arising upon the evidence exceptions thereto 
mill not be sustained. 

APPEAL by defendant from Clement ,  J., at August Term, 1947, of 
DAVIE. 

Criminal prosecution on indictment charging the defendant with the 
murder of one Calvin M. Spillman. 

The record discloses that around midnight of 25 October, 1946, the 
defendant shot Calvin M. Spillman, known as 130 Spillman, with a rifle 
in his place of business, the Dixie !Favern, at  Cooleemee, Davie County, 
which resulted in "injuring the spinal cord, causing paralysis, general 
decline and malnutrition" and finally death on 9 bpril, 1947. 

The State's evidence tends to show that the defendant came from his 
home, diagonally across the street, with rifle in hand, and when he got 
to the front door of his place of business he raised his rifle and said, 
"Sin't I told you boys to stay out of here, . . . I will quiet this G- d- 
fussing,'' or "I'll learn you s.o.b.'s to quit fussing in here . . . or making 
a racket in my place," shot Bo Spillman who was standing near the 
counter, without any immediate provocation, and then struck Bob Hall 
over the head with his gun and knocked him down. Someone in the 
tavern had thrown a beer bottle through the frcnt window, breaking the 
glass, shortly before the defendant appeared on the scene. 

C. W. Jacobs testified that when the defendant came into the tavern, 
"We were in there pretty drunk, . . . Rob and Bo staggered about . . . 
both so drunk they couldn't hardly walk." 

The defendant pleaded self-defense. He  says that when he entered the 
front door of his place of business he asked what was going on in there, 
and ''Bo Spillman advanced at me with his right hand in his pocket and 
I shot at  his arm . . . Bo first observed me when I said, 'What the hell's 
going on here?' When Bo was advancing towards me he said, 'There's 
the s.0.b. we are looking for,' and put his hand in his pocket, then he 
made about two steps towards me and I shot him. He  appeared to be 
drunk and angry." The defendant denied using the language attributed 
to him by the witnesses for the prosecution. 

Verdict: Guilty of murder in the second degree. 
Judgment : Imprisonment in the Central P r i sm a t  Raleigh for a term 

of not less than 20 nor more than 25 years. 
The defendant appeals, assigning errors. 

Attorney-General McMul lan  and Assis font  Attorneys-General Bru ton ,  
Rhodes, and Moody  for the State .  

T .  R. Bryan ,  Jones, Bowers & Pritchard,  and 'Woodson & Woodson  for 
defendant. 
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STACY, C. J. We are here confronted with questions of venue, evi- 
dence, expression of opinion, and instructions to the jury. 

When the case was called for trial the solicitor announced that  he 
would not prosecute on the capital charge, but would seek a verdict of 
murder in the second degree or manslaughter as the evidence might 
disclose. 

Before pleading to the indictment, the defendant moved for a con- 
tinuance, and then for a change of venue or for a jury from another 
county to t ry  the case. Exception was duly entered to the denial of each 
motion. As these motions were addressed to the sound discretion of the 
trial court, and no abuse of discretion is suggested-indeed cxprer-sly 
disavowed-the rulings thereon must be upheld. This will be done pro 
forma. S. v. Lea, 203 N .  C., 13, 164 S. E., 7 3 7 ;  S. v. Godzoin, 216 N. C., 
49, 3 S. E. (2d),  347. 

The exceptions to the admi$on and exclusion of evidence are too 
a t tmnate  to warrant  discussion. They present no new question of law 
or one not heretofore scttled by the decisions. There was no inhibited 
expression of opinion by the court in ruling on excluded testimony. Even 
if evidence of the violent character of B o  Spillman, when under the 
influence of an intoxicant, was inadvertently excluded, because, up  to 
that  time, as stated by the court in announcing his ruling, "there was no 
evidence of self-defense," i t  is not perceived that  any harmful effect 
resulted from the remark. I n  the first place, i t  Gas true a t  the t ime; 
and, secondly, the witness was later allowed to answer the question. S. v. 

, , \ ,, 
The defendant relies principally upon his challenge to the sufficiency 

of the evidence to  sustain a conviction. Dr.  Kavanaugh, who attended 
the deceased from shortly after the shooting until his death, gave it as 
his opinion "that he died as a result of a bullet wound, injuring the 
spinal cord, causing paralysis, general decline and malnutritiou until his 
death." The inference seems permissible, therefore, that  the deceased 
died as a result of a bullet from the defendant's rifle intentionally fired 
by him. This made i t  a matter for the twelve. 8. v. Childress, ante, 
208; S. v. Hambright, 111 N.  C., 707, 16  S. E., 411; S.  v. Everett, 194 
N. C., 442, 140 S. E., 22. The jury rejected the defendant's plea of 
self-defense, which was mildly supported by the defendant and strongly 
contradicted by the prosecution. S. v. Grass, 223 N. C., 31, 25 S. E. 
(2d),  193. 

Numerous exceptions are taken to the charge, but a careful perusal 
of it in its entirety leaves us with the impression that  i t  substantially 
declares and explains the law arising upon the evidence and that  no 
re~ersible error has been pointed out. I t  would only be "threshing over 
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- - -  - 

old straw" t o  consider the  exceptions seriatim. However, none has  been 
overlooked ; they have a l l  been considered. 

T h e  verdict and judgment will be upheld. 
S o  error. 

J. H. T'ETVIS ANI)  WIFE. WARLA ?JAE T,FX71S, V. NORTH C.IROT.ISA 
STATE HIGHWAY 8: PURIJIC WORIiS COJLRIISSIOS. 

(Filed 17 Blarch, 19-1S.I 

1. Limitation of Actions $j 1- 

The requirement of G .  S., 1.16-19, that :~ctions for damages for the tillcin:: 
of a right of n.115' for h i g h w a ~  pnrpo.vs where the owner and the Com- 
mi.;sioll cannot agrcc upon the amount, mnst be commenced within six 
monthc; from the completion of the project, i j  a statute of limitntion 
rather than a condition precedent to the right of action. 

2. Eminent Domain § 2- 

The right to compensation for property taken under the power of emi- 
nent domain does not rest upon statute hut has always obtained i n  this 
jurisdiction. 

3. Limitation of Actions 14- 

The fact that representatires of the High~vay and Public Works Com- 
nliiqion nssurcd the owners of the serricnt tenement that  the Commission 
would provide tlwm a safe approacoh to the ne\\ highway, does not estop 
the Commission from pleading the six mouths statute of limitations a s  a 
defense to their action for damages for the taking of a right of way for 
highway purposes, there being no evidence that  the Commission requested 
plaintiffs to delay the pursuit of their rights or that it  made any ;iglset.- 
ment, express or implied, that  it woul(1 not p1c:~l the statute. 

APPEAL by petitioners f rom Patton, Special Judge, a t  November Term,  
1947, of BUNCOMBE. 

Special proceeding instituted on 4 June ,  1941, before the Clerk of the 
Superior  Cour t  of Buncombe County,  wherein pe1;itioners seek t o  recover 
compensation for  the  t ak ing  of a r igh t  of way  across a portion of their  
lands. 

T h e  Clerk appointed Commissionc?rs t o  assess damages and  benefits. 
Damages were assessed a t  $750.00 and benefits a t  $250.00. T h e  report  
of the  Commissioners was confirmed by the  Clerk and  judgment rendered 
i n  favor  of the  petitioners f o r  the sum of $500.00. Respondent appealed 
to  the Superior  Court.  

I t  is  disclosed b y  the  evidence introduced i n  the  t r i a l  below t h a t  t h e  
road constructed on the  r ight  of way involved herein, was completed 
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more than six months prior to the institution of this proceeding. Where- 
upon, a t  the close of petitioners' evidence, the respondent demurred to the 
evidence and moved for judgment as of nonsuit. .The motion was allowed. 
The petitioners appealed to the Supreme Court, assigning error. 

Pa717 J.  Smith f o r  pe t i t ioners .  
R. B r o o k e s  P e t e r s ,  Jr., a n d  E r n e s t  A. G a r d n e r  for  r e s p o n d e n t .  

DESSY. J. I n  the erent the State Highway and Public Works Com- 
mission and the owner or owners of lands, cannot agree upon the amount 
of damages to be paid for a right of way for highway purposes, over such 
lands, the Commission or the owner or owners of the property may 
proceed to hare  the damages and benefits assessed as provided in G. S., 
136-10, and G. S., 40-12, c t  seg.  I t  is provided, however, in G. S., 
136-19: "That all actions for damages for rights of way or other causes 
shall be commenced within six months from the completion of each par- 
ticular project." 

The petitioners offered evidence tending to show that  the driveway 
to their residence from the new highway, was lowered to such an  extent 
and the banks on the sides thereof were left in such condition as to make 
the approach to the highway dangerous. J. H. Lewis, one of the peti- 
tioners; signed a right of way agreement before the highway was con- 
structed, but petitioners contend the road was constructed closer to their 
residence than they were informed i t  mould be when the right of may 
agreement was executed. The evidence also tends to show t h a t  repre- 

completed, that  the Commission would improve petitioners' driveway and 
proride for them a safe approach to the highway. Therefore, the peti- 
tioners allege and contend that  the conduct of the representatives of the 
Commission was such as to constitute an  estoppel ; and that  the Commis- 
sion should not be permitted to plead the six months' statute of limita- 
tions as a defense to  this proceeding, citing G a d d i s  c. R o a d  C o m m i s s i o n ,  
195 N .  C., 107, 141 S. E., 358. 

I n  the abore case the statute involved provided for the aggrieved party 
to make application for relief within sixty days after the completion of 
a road. The application for relief was made within the time fixed by 
statute, and the court very properly held the plaintiff's right of action 
was not barred. 

The appellee contends that  the six months' statute, pleaded in bar of 
this proc$eding, is a condition precedent affecting the cause of action 
itself, and is not a statute of limitations. I t  is contended this statute 
is sinlilar to  our statute which authorizes an  action for wrongful death. 
We do not so hold. An action for wrongful death did not exist at com- 



620 IX THE SCPIIEBIE C O ~ R T .  122s 

moll law, but the remedy and the right were created by the same statute, 
G. S., 28-173; and when the action is not brought within the prescribed 
time the liability created by the statute ceases. Gul l edge  P. R. R., 148 
N. C., 567, 62 S. E., 732; W e b b  v. E g q l e s F o n ,  a n f r ,  574; C u r l e c  
v. D u k e  P o w e r  Co.,  205 N .  C., 644, 172 S. E., 320; I I a n i e  7 , .  P e n l a n d ,  
193 N .  C., 800, 138 S. E., 165;  B c n n e t t  v. R. R., 150 37. C ' . ,  345, 74 
S. E., 883; T r u l l  11. R. IZ., 151 N. C'., 545, 66 S. E., 586. On the other 
hand, i t  has never been held in  this jurisdiction, that  the State or its 
agencies can take private property for public use without just compensa- 
tion. I ' ance !~  2). IIigJ2wa?y Corn. ,  222 S. C., 106, 22 S. E. (2d) ,  256; 
I?-rs icr  7.. W i n s t o n - S n l e m ,  215 N .  C., 1, 1 S. E. ( 2 d ) ,  88;  R e d  1 1 .  I I i g h -  
I (  t r y  Cow.,  209 N. C., 64S, 184 S. E., 513; S. a. L u m b e r  Co., 199 N. C., 
199, 154 S. E., 72 ;  Pnr,4.~ I ! .  Conl. ,  186 S. C., 400, 120 S. E., 46 ;  J o l ~ n s f o ) ~  
7.. R a n k i n ,  70 N. C., 560. IIence, we hold the sta1,ute under coniirlcration 
to  he one of limitation rather than  a condition precedent. 

Even so, there is nothing in this record to  indicate that  the petitioners, 
prior to the institution of this proceeding, ever demanded or requested 
the payment of damages by the Commission, or that  the Commission 
agreed to perform the work on the petitioners' driveway in lieu of the 
p a p e n t  of damages. I n  fact, J .  El. Lewis, one of the petitioners, testi- 
fird tlle road was finished and traffic began to  mo7.e over i t  in September, 
1940, but, '(after the traffic was going on the highway and all the equip- 
mcnt left they did not finish what they promised l o  finish of niinc. That  
is the reason I did not file suit in six months." 

The facts disclosed on this record are not suff cient to bring the case 
within the principle of equitable estoppel. The respondent did not re- 
quest the petitioners to delay the pursuit of their legal rights. Further-  
more, there was no agreement, exprcm or implicd, tha t  the respondent 
would not plrad the statute. W i l s o n  1.. C l r m r n t  ('o.. 207 K. C., 541. 177 
S. E., 632. 

The ruling of the court below in granting the motion for judgmnlt as 
of nonsuit is 

-1ffirmed. 

(Filed 1 7  Rlarc.11. 194s.) 

Automobiles F, 80d- 
Testimony to the effect that defendant wns under the influence of intoxi- 

cating liquor immediately after the accident, with testimony by defendant 
himself that he had drink intoxicating liquor and was "feeling it a little," 
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i* amplc evidence of intosicatio~l to be submitted to the jurv on the charge 
of o]wr;~fiug a motor vchic.le while under the infl11cnc.c of into.ric8afinp 
liquor. 

2. Automobiles 5 sob- 
Evidrncc tending to show that on n clear clay, tlefentlir~it, i n  ovrrtakinfi 

  other a~itomobile proceeding ill the same direction o n  its right side Of 

the. Iligliw;~g a t  :I sprrtl of 45 to 50 milcs per honr, rrashfvl into the rear 
of thc. othw ni~tomol)il(~ with such force as  to cnuse e s t c , ~ ~ s i r ~  damage, and 
tll;rt rherc) wc'rc3 110 other cars in sight o11 the highway a t  the time, i s  held 
ur~flicic~l~t to Iw sill~mittod to t11v jury ill n p r o s ~ c n t i o ~ ~  for ~ ,wkl rss  clrivin~. 
(;. S,. 20-140: G. S. .  20-149; G .  S.. 20-IT:. 

,\ P P ~ A I ,  by defendant f rom C11cr/~erct ,  .7.. a t  Scptcmhc~.  Trwn.  1947, of 
Y A ~ ~ I Y .  S o  error .  

'I'hc tlefeiltlant wac indicted for operat ing a motor whic lc  while under 
thc  infli~cnce of' intoxicating liqnor. and i n  another  hill he a -  rhargetl 
u i t h  recklr-s dr iving in ~ i o l a t i o n  of thc i ta tutc .  Tllc t n o  csnqcs wcrc' 
cot15olidatcd for  trial.  

Thcrc n n s  r r rd ic t  of gui l ty  in  both case< and f rom judgment ~ m p o * i n g  
consccutire ~entrnceq.  the  defendant appealed. 

I h v r s .  ,J. Tlic defendant demurred to the evidence i n  both cases and 
a s i i g n ~  error  in  the  refusal of the conrt below to sustain his motion for  
jutlgmmt a s  of nonsuit. 

T h e  ~ v i d c n c e  offered a t  the trial tended t o  show t h a t  on t h r  occasion 
alleged the automobile which d e f r n d a l ~ t  was dr iving on Highway 67 
between Booneville and E a s t  Bend struck the rear  of another  automobile 
proceeding i n  same direction. Considerable in jury  was donr  to  the front  
of defendant's ca r  and to the  rea r  of the  other. T h e  radiator  of defend- 
ant's car  was torn u p  and  pushed hack against the fan.  T h e  car  in  
f ron t  was t r a w l i n g  on the r igh t  side of the  hjghwap a t   rat^ of 45 to  50 
miles per holir. Thcre  were no other cars  i n  sight. I t  w a j  Sunday  
afternoon and not raining. T h e  highway patrolman testified the defend- 
a n t  was under the influence of intoxicating liqiior. "He mai w r y  talka- 
t ive;  his eyes were g l a ~ s g ,  and he was unsteady on his feet-wobbled 
when he walked . . . had alcohol very strong on his breath." . inother 
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witness testified similarly. The defendant himself testified : "I was not 
too heavy under the influence of intoxicating liquor. I had taken some. 
I was feeling i t  a little." The  defendant denit.d he  mas driving the 
automobile on this occasion and testified it mas being driven by another. 
While another State's witness testified, "I smelled something on his 
breath, I couldn't tell what i t  was. I think he was sober. H e  was 
probably drinking something." I t  is obvious that  there was sufficient 
evidence to rar ry  the case to the jury on the charge of operating a motor 
~ e h i c l e  on the highway while under the influence of intoxicating liquor, 
under the rule laid down in  S. v. Carroll, 226 N. (3.) 237, 37 S. E. (2d),  
685. The evidence here mas more definite and conclusive than that  con- 
sidered in S. s. Fli?zchem, an te ,  149, 44 S. E. (211)) 724. 

Was there evidence to support the charge of ieckless driving? The 
statute dcfines the offense as follows : "Any person who drives any vehicle 
upon a highway carelessly and heedlessly in willful or wanton disregard 
of the rights or safety of others, or without duct caution and circuni- 
spection and a t  a speed or in a manner so as to er~danger or be likely to 
endanger any person or property, shall be guilty of reckless driving." 
G. S., 20-140. Other statutes enacted in  the interest of the safety of 
persons and property on the highway require that  the driver of a motor 
vehicle in overtaking another vehicle proceeding in the same direction 
shall pass a t  least two feet to the left thereof (G. S., 20-149)) and the 
driver of a motor vehicle is prohibited from following another vehicle 
more closely than is reasonable and prudent, with regard for the safety 
of others, the speed of such vehicles and the traffic on the highway. 
G. S., 20-152. 

The  comprehensive language of the statute making the reckless driving 
of a motor vehicle on the highway a criminal offense, considered in con- 
nection with other safety regulations prescribed by law, would seem t o  
bring the conduct of the defendant on this occasion within the statutory 
definition of reckless driving. S. v. Wilson, 218 N. C., 769, 12  S. E. 
(2d), 654; S. V. Cod?/, 224 N .  C., 470, 31 S. E. (2d), 445. The State's 
evidence tended to show that  on a clear day, on a State highway, in 
overtaking another automobile proceeding in the same direction, travel- 
ing on its right side of the highway a t  a speed cf 45 to 50 miles per 
hour, the defendant drove his auton~obile, withouh turning to the left, 
a t  such a speed and in such a manner as to collide with the rear of the 
other automobile and with such force as to cause substantial injury to  
both automobiles. We think this evidence sufficient to carry the case to 
the jury on the charge of reckless driving, and that  the motion to nonsuit 
was properly denied. I t  may be notrd that  on cross-examination the 
defendant admitted he had been heretofore convicted of numerous viola- 
tions of law including four previous convictions for reckless driving. 
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The defendant assigns error in the court's charge to the jury and 
brings up  for review excerpts from certain portions of the instructions 
given, but upon an examination of the charge as a whole we think the 
exceptions noted are without merit. Considering the entire charge con- 
textually, we find no just cause for complaint on the par t  of the de- 
fendant. 

I11 the trial of both cases there is 
S o  erroy. 

W. H. RETHUNF: V. A. E. BRIDGES. 

(Filed 17 March, 1948.) 
1. Srgligence fj 0- 

The law requires only reasonnhle foresight and prevision 

2. Animals 5 2- 
I'pon r~itlrnco tliwlocing that upon hi< return home :~bol l t  sundown. 

tlefrndant found thnt two of his horsc.5 had broken out of his stable or lot 
for thc first time. thnt tlefentlant and memhcrs of his family searrhcd for 
them a half hour i n  thr rain and then returned home and went to bed, 
ant1 that t l~rrraftrr  during the night one of the horses ran into the side of 
plnintiff'c: automobile on the highway, causing damage. i s  hcld insufficient 
to be snbmitted to the jury on the issue of negligence, since defendant had 
no reawn to believe that injury was likely to r e~u l t  to anyone from the 
mimals being a t  large during the night. 

3. Same- 
The liability of the owner of domestic animals for damages caused by 

them is predicated upon the law of negligence rather than that of surety- 
ship. 

AI~PEAI,  by defendant from Rzirgzcyn, 8pec io l  J u d g ~ ,  at  December 
Term, 1947, of LEE. 

Ciri l  action to recover damages to plaintiff's automobile alleged to 
have been caused by the neglect, mrongfl~l act or default of the defendant. 

Plaintiff says that  on the night of 8 or 9 September, 1944, between 
9 :oo and 9 :30 p.m., he was traveling in his automobile on Highway 
No. 1, approaching Sanford from the north, when two of defendant's 
horseq came out of the side road going towards the defendant's dairy 
barn, "and one ran right into the side of my  car. I t s  head caught just 
in front of the windshield and its knees went into the side of my car 
ahout ewn  with the hinge of the front door." I t  cost the plaintiff $77.00 
to hare  his car repaired. 

Plaintiff called the clefendant, who said he had been away, and upon 
his return home about sundown, found that  two of his horsen were out;  
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that  he huilted them for half a n  hour but mas unable to find them. 
Whereupon he came home and went, to  bed. The defendant's wife and 
daughters and others joined in the search, but gave i t  u p  when plaintiff 
did. The neather was inclement, with a light drizzling rain. 

The court instructed the jury there was no e~ idence  of negligence on 
the part  of the defendant in allowing the horse<; to escape. "The only 
question for you to determine is whether you are satisfied from the evi- 
dence and by its greater weight that  there wa:; any negligence proxi- 
~nate ly  causing injury to plaintiff's car on his par t  i n  pir ing u p  the 
iearcli and going to bed and going to sleep withoiit continuing the search 
by or tlirough hiinself or one or more of his cmplogees." Excc.ption. 

From verdict and judgment for plaintiff, the jury assessing the dam- 
a g e  a t  $50.00, the defendant appeals, relying chiefly upon the court's 
r r f u ~ a l  to disrr~iss the action ns in caw of nonsuit. 

S. Ru!j Hjjerly for p laint i f f ,  appellee.  
77. 1%'. S ~ ! j m o z r r  for dcfer;dant, appel lant .  

STACY, C. J. The question for decision is whether the evidence suf- 
fices to carry the case to the jury in the face of a demurrer. The tr ial  
court answercd in  the affirmative. W e  are inclined to a different view. 

I t  is conceded there was no negligencc on the par t  of the defendant i n  
failing t o  keep the horses in restraint, i.e., the horses escaped from the 
barn or lot through no foreseeable neglect on the par t  of the defendant. 
Gard?ler v. B l a c k ,  217 N.  C., 573, 9 S. E. (2d),  10.  

The  case then comes to whether the defendant acted as a reasonably 
prudent person in abandoning the night search for the horses after he 
and members of his family and others had hunted them for half an  hour 
in the rain. The law requires only reasonable foresight and prevision. 
This, the defendant seems to have exercised in the circumstances dis- 
closed by the record. The horses had never before broken out of their 
stable or lot, and the defendant had no reason to believe they might 
attack travelers or vehicles on the highway, or that  in jury  was likely 
to result to any one from their being a t  large for the night. 2 Am. Jur., 
737. Indeed, the defendant still thinks the plaintiff was a t  fault in 
running into one of the horses. 

The case was tried on the theory that  the defendant was in duty bound 
to search for the horses which had gone astray, and to  continue the search 
"until they were found or until i t  became light," or else answer in 
damages for any in jury  they might cause upon the public highway to 
travelers or  others lawfully thereon. The defendant's liability is to be 
measured by the law of negligence rather than that  of suretyship. Lloyd 
v. Bowen, 170 N. C., 216, 86 S. E., 797. 
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T h e  defendant ' s  d e m u r r e r  t o  t h e  evidence  w a s  ~ v e l l  in terposed.  It will 
be  allowed here .  G. S., 1-183. 

Re re r sed .  

ROVY L. UESTOT v. FAREST JOIISSOS. 

(Filed 17  March, 19-15.) 

I .  S rg l ig tmre  S.3 0 ,  10e-Evidenrc hcld  t o  disclose t h a t  i n ju ry  w a s  n o t  
fowsreablc., a n d  nonsu i t  was  proper.  

'l'lir txviclencc tendrd to show t h a t  plaintiff placed a stick of wood under 
tlic r w r  mhccl of defendant's bncldng truck in order to scotch the  truck in 
cc~inpli;llice nit11 rer111ei;t of the  driver,  t ha t  the  wheel parsed over the  
wood. and tha t  a s  plaintiff placed his hand under the  wood to  retrieve i t  
:1nd repl;we i t  to the  rear  of the  whrel. the  \vhcel spun forward and 
c>igapt4 the  wood ~ v h i c h  cr~isl ied plaintiff's hand. Hcld: Defendant's mo- 
tion to t m l w i t  m s  properly allo~vetl on thc  gronnrl t h a t  the  resulting 
i ~ i j n r y ,  o r  ally in jury  of similar na ture ,  conltl not have been reasonably 
forcaren. since the  driver could not have anticipnted plaintiff would uncler- 
t:llie the  difficult and dangerous operation of retrieving the  wood. 

2. Scgl igence  3s 1 0 ,  19-Dortrinc of l a s t  c lear  r l ~ a n c e  does  n o t  apply  
unless per i l  could have  been discovered in t i nw  t o  avoid in jury .  

The eritlence tended to show tl iat  tlrfcntlant's trncli driver \yns backing 
tlic truck clown a slight incline, tliat the driver mas looliing to the  rear  
of the trnrl; and t h a t  plaintiff. stmiding on the  driver's side of the  truck, 
placed :t stick of wood nnder  the  r ea r  wheel to scotch the  truck, t h a t  the 
\ r h c ~ l  passed over the  noocl, ant1 a s  plaintiff placed his hand under the  
~vood to  retrieve i t  and  replace i t  to the  rear  of the wheel, the  n-hcel spun 
f o r b a r d  nntl cnmged  the  wood which crushed plaintiff's hand. Hcld: 
Even conceding tha t  t he  driver conltl o r  shonltl h a r e  seen plaintiff's peril 
t he  evidence fails  to show t h a t  lie could or should have done so  in t ime 
to linve avoided the  injury.  

3. Segl igence  11 ,  19c-Evidence held  t o  disclose contr ibutory  negli- 
gence  i n  voluntar i ly  se ler t ing  dange rous  me thod  of pe r fo rming  service. 

1)efendant's dr ivr r ,  accompanied by a helpcr. was  deliverixig a load of 
con1 to plaintiff, and hnd to back the  truck down n slight incline to unload 
the coal a t  the place designated by plaintiff. The  evidence tended to  show 
t h a t  the  driver gave the  order to scotch the  truck, t ha t  his helper began 
putt ing stones to  the  rear  of the wheel, tliat plnintiff then placed a stick 
of w m l  ~int ler  the  r ea r  of the  wlicel on the  other side, and tha t  a f t e r  
the  wheel hnrl passed over the  wood, plaintiff sought to re t r iere  i t  and 
replace i t  to the  r ea r  of the  wheel when the  wheel spnn forward and 
engaged the  wood which crushed plaintiff's hand. Hcld: Even conceding 
plaintift' was  not a mere volunteer, he  was  not under dnty to  mndertake 
the  service o r  t o  pursue i t  in such dangerous manner,  and  plaintiff's own 
contributory negligence was  a t  least  a proximate cause of his injury.  
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PI. USTIFF'S appeal from Clement, J . ,  Novemher Term, 1947, YADKIS 
Supr4or  Conrt. 

A1 crlon E. V k l l  for  plaintiff, appellant. 
Allen S- IIenderson for  defendant, appellee. 

SEAWELL, J. The plaintiff sued to recover for a persolla1 injury, the 
loss of a finger with ilicideilt pain and suffering, and surgical and medical 
bills, and in support of his claim introduced evidence substantially as 
follows : 

The truck in cliargc of the dcfeadant's employee and driver was in 
the act of delivering a load of coal to the plaintiff a t  the lattcr's tobacco 
barn and plaintiff directed the driv1.r where to put the coal-in a pen 
which plaintiff had made for that  purpose out of firewood. The driver 
was at-the time accornpanicd by a lrclper, one Junior Wilkins. I t  was 
necessary to back the truck down a slight incline> to get the rear end in 
position to  unload the coal. 

A t  this time the driver was on the left side of the truck, looking 
toward the r ea r ;  the plaintiff was on that  side nenr the rear of the truck. 
While the truck was being backed down grade the driver "hollered," 
"Scotch tlie truck!" Immediately the helper bcg,m to gather some small 
rocks for that  purpose. Bu t  the plaintiff, t h i n k ~ n g  that  tlie rocks were 
too small, got a piece of firewood and threw it l ~ ~ h i n d  the rear wheels. 
Instead of stopping the t i ~ c k  the rear wheels rolled over the stick of 
wood. Plaintiff tlwn sought to retriere the stick of mood from in frnnt 
of the wheels so as to replace i t  behind them. The mhecls "spun" in a 
forward motion, engaging the ..tick of wood under which plaintiff had 
p11t his hand, and crushing one finger so that  amputation was necessary. 

The  evidence is somewhat conflicting as to whether tlie wheels mere 
"spinning" in a forward motion when plaintiff reached for the stick of 
wood or whether they began the forward motion a t  about the same time, 
or  an  instant later. The evidence does not exactly disclose whether the 
driver was looking a t  plaintifl' just then;  hut the latter testifies that he 
was on the driver's side of the car and could ha re  been seen; and that  the 
driver had been looking in that  direction. There is no C T ~ C I P I I C ~  as to  
whom the request of "scotch the track" was made. 

There was further evidence on the question of damages. 
At  the conelllsion of plaintiff's evidence the defendant demurred and 

moved for judgment as of nonsuit. The motion was allowed. The plain- 
tiff excepted, and from the ensuing judgment he appealed. 

The propriety of the judgment of nonsuit is the only question pre- 
sented on this appeal. We are unable to find anything in the evidence 
justifying a reversal. 
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The defendant points out that  a very similar factual situation was 
presented in Gant v. Gant, 197 S. C., 164, 148 S. E., 34, an action 
brought by the wife against her husband. The defendant in that  case 
mas trying to more his automobile in the snow, and the wheels began to 
spin. The defendant asked his wife to get some long planks to put under 
the wheels. The car ran  orer the planks, the wheels spun, kicking a 
plank back against the plaintiff, injuring her. I n  sustaining the judg- 
ment of nonsuit in that  case the Court, in an  incisive opinion by Justice 
Rrogden, observed : 

"Under the circumstances to requiae the defendant to foresee that  
the plank would be kicked backward and injure his wife would 
practically stretch foresight into omniscience. The law does not 
require omniscience." 

W c  think that  upon the whole evidence of the case the driver of the 
truck could scarcely be held to h a w  foreseen the particular injury, 
or any injury of a similar nature, as a probable consequence of his act 
in attempting to move the truck forward. 

I t  would be true that  if the driver had actually seen the plaintiff in a 
dangerous situation and could have avoided the injury by the exercise 
of reasonable prudence, liability mould have ensued regardless of the 
fact that there is no evidence or inference that  the plaintiff had been 
called upon to do this service, but was a mere volunteer. Alorris v. 
Transportation Co., 208 N .  C., 807, 182 5. E., 487; Haynes I:. R. R., 182 
N. C., 679, 110 S. E., 56; i41~trp1zy v. R.  R., 211 N. C., 741, 191 S. E., 
329; Redmon v. R. R., 195 K. C., 764, 143 S. E., 829; Anno., 119 
A. L. R., 1041, 1055. The evidence, however, fails a t  this point:  It 
does not show that  the driver actually saw the plaintiff in his attempt 
to retrieve the stick of wood in his further attempt to scotch the truck, 
and the circumstances are not such as to put upon the driver of the truck 
the duty of anticipating that  the plaintiff would undertake that  difficult 
and dangerous operation, and of keeping a lookout for such an occur- 
rence. And the evidence indicates that  the events occurred in such rapid 
succession that  the defendant had no opportunity to avoid the injury if 
he had seen it. 

The forward motion of the wheel in the attempt to prevent the truck 
from rolling down the declivity occurred, for all practical purposes, just 
a t  the time the plaintiff undertook to remove the timber from in front 
of the wheels. 

"Discorery of the danger, or a duty to discover it, when offered 
as a predicate for a charge of +negligence on the par t  of the defend- 
ant after the peril arose, involves something more than a mere dis- 
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A\t a n y  rate ,  we think there is a clear iiifcrcncc tha t  th t>  plaintiff's 
contr ibutory ~ ~ c g l i g c n c e  \\.a< i n  part ,  a t  Icast, the pl.osi~ilatr caubc of 
producing his i l l ju ry ;  A l  ~ r s / i n  1 % .  O r e r f o n ,  222 X. I:'., 89, 2 1  S. F:. (2d) ,  

887 ; G o d w i n  r .  dfl(xnlic ('otiaf Lorr II. R . ,  220 N. ( '., 281, 1 ;  S. E:. ( d d ) ,  
137;  and  case4 cited. * 

As we have observed, t h e w  is no el ideilcc t h a t  thc rtquc7.;t t o  "scotcli 

the truck" was made to plaintiff, but, supposing tllat i t  wa-. Iii- relatioil 

to  the driver, or his superior,  did not constrain Iiim to ~li~clrrtnlrc the 

service, or to  pursue it i n  a dangerous manner .  

T h e  judgrne~it  of the court  below is 

Affirmed. 

(Filed 21 >Inr~>h.  19.15. ) 
1. Negligence $ 2% 

('nlpable ncgligrncc imports more than actionallle ncglig('nc.t> in the law 
of torts, and is such reclrlesaness or carelrssness. proximatrly rc>sulting 
in injury or death, as  is incon~patit~lr with R p r o p r  wgard for tht, safrty 
or rights of others. 

2. Autoniobiles 5 2Ra- 

The violation of :I snfcty s h t n t e  wgnluting the use of I~igh\~: iys  tloc,s 
not constitute culpnblc nc'gligcnce nnlcss snc~h viol:ltio~~ is il~lontionill. 
willful or wanton, or unless thr  violation, thong11 ~~nintentionnl, i u  ilvcon- 
pan i<~l  by ~ ~ ( ~ l ~ l e s s n ~ s s  or is 11nder c i r c ~ ~ ~ n s t a n c e ~  from which pro1)al)le 
tlcnth or injnry to others might have been rcasonahly antic~iputctl. 

3. Autonlobiles a 2Se-Evidence of culpablc ~ ~ c g l i g c ~ ~ i w  hvld ~ufficic~nt for 
ju17 in  prosccutioii for  manslaughter. 

The evidence tended to shorn thnt two cars, trarl?ling i l l  t~p[)~)sitc. tlircv 
tions, collided head-on in the middle of the higliw\-n]., disclosing ;I violatioii 
bg each driver of the statl~tory reqnircnirnt that c,lch tlriwr. nntior s~ich 
c.ircnmstnnccs, shonld yield to the other ;it Io:~st one-half of thc lnnin 
trnrelcil portion of the highway ns nc;lrly ns possihlc. G.  S.. 20-148. Tlle 
mllision rrsnltetl in thr drat11 of scwvnl passenger!:. l'hcrc. was r v i d c ~ ~ c c  
thnt cvw if the violation of the stntutr were nnintentional, each clcfe~~d- 
ant  wns driving his automobile mre1cssl.v nncl h~?~cllessly, w i t h o ~ ~ t  clno 
c.:~~~tiou ant1 circnmspection under rircunistances from which probilblr 
d r : ~ t h  0 1  injury to others shonld have been anticipated with rraso11a1)lc 
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previsiou. H c l d :  The evidence was hufficieut to sn11port the verdict of 
guilty of mansl;~ugliter as to each clefcndant. 

4. Criminal Law Sib-- 
Whew the charge of the conrt ia not in the record it will be ,l-iilned 

t h a t  it is free from error. 

, ~ P P E A L  by defendant from Williams, J., a t  September Term, 1947, of 
NARTIN. 

Criminal prosecution upon two separate bills of indictment-one 
charging that  John  David Wooten "feloniously and willfully did kill and 
slay one Henry  Ward," etc., and the other charging that  Webb Ward 
"feloniously and willfully did slay one Mary Brown and Mae Riddick," 
etc., by consent, consolidated for the purpose of trial. 

Tl~esc indictments, i t  appears to  be uncontroverted, grew out of a 
collision on 15 December, 1946, between an  automobile owned and oper- 
atcd by defendant John  David IQooten, traveling south on State High- 
way 003, from Robersonville, N. C., in which four others, Steve Little, 
Mary Brown, Gladys (Mae) Rirldick and Jesse Spain were riding, and 
an  autonlobile owned and operated by defendant Wrbh V a r d ,  traveling 
north on same higllway toward Robersonville, in which his unclc Henry 
Ward w:\s a passenger. The collision occurred ahout a mile south of 
Koher~onvilIe on a right-hand curve,-looking south. 

, i t  the trial, in addition t o  evidence tending to  show the above facts, 
the State offercd, as its only witness, W. T.  Simpson, the chief of police. 
of the town of Williamston, who testified in pertinent part : "On Deccnl- 
bcr 15, 1946, I was a membcr of the Statc Highway Patrol-stationed 
in Xar t in  County. I went to the ccene of the collision . . . arriving 
tl~rrc, ahout 6:15. I saw Wcbb Ward and John David Wooten a t  that 
time . . . I talked with both of them latcr . . . When I arrived both 
vehicles were sitting with tlle front ends about n d d l e  way the highwa\, 
and their rear ends on the edge of the shoulder,-the right-hand shou1tlt.r 
going from Robersonville . . . The front ends were joined up, a ~ i d  t h e  
back ends were about two feet from each other. There mas no centrr 
line in thr  highway, but the front  end of both cars was almut the center 
of the highway in the curve . . . no one was in either car when I got 
there. Henry  Ward was lying out in the field, dead: . . . Mary Brown 
and Mae Riddick-one was lying out in thc field, dead, and tlle other 
was hurt  pretty bad;  she died . . . that  night. They werc ridinx in 
John David Wooten7s car-he told me later. I did not talk to Webb 
Ward and John Dar id  Wooten together. I talked to Tooten  in the 
hospital and Ward a t  his home." Then in response to question, "What 
did Wooten tell you?", this testimony was admitted as against defendant 
Wooten: "Wooten told me he  was on his side of the road and saw this 
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other vehicle coming and did not know who was driving it, and that  he 
was on his side n l i m  lie went into thii cu r re ;  he 3aid he pulled over to 
paw on the left side of him, and about the time he pulled over to miss 
that  vehicle, that  that  whicle pulled orer and they both met in the 
niidtlle of tlie highway. H e  said he w a q  going abcut 40 or -15 miles per 
hour . . ." 

Then in rrsponqe to question, ( 'Tha t  did Webb T a r d  tell you ?", this 
testimony was admitted as against defendant W a r d :  "Ward told nie lie 
was going down the road and he saw a car in front of him on his side 
of the road. and that  it cut fur thr r  o v r  and to keep i t  from hit t ing his 
c2ar he cut orer to his left and the other car cut in front of him." Then 
tlie witness continued : "Both gave t h ~  same explanatioii, a i d  both said 
the collision occurred in the middle of the highway . . . I could not tell 
that  night that  either had had anything to  drink. TVooteri told me later 
that  he had had a beer, and Ward said later that  he had not had any- 
thing . . . The collision happened on a curre. There is a bank there, 
but you can see a car a t  any point on that  curve 350 or 400 yards. Both 
the defendants told me that  i t  was after dark when tlie collision occurred, 
and that  each had his headlights turned on . . . Ward said he was 
driving around 35 or 40 miles per hour . . . a brand new car . . . 
I3veryone in the cars was hurt  . . . seven in them, two killed, one died 
later on. and four put  in the hospital . . . John 1)arid Wooten mas on 
the inside of the curve." 

The State here rested its case. 
Defendants, reserving exceptions to denial of motion for judgment as 

of nonsuit, offered evidence as follows: 

Webb Ward, as witness for himself, testified: "I live one mile from 
I'actolus, in P i t t  County . . . On Sunday night, December 15, 1946, 
I and my uncle, Henry  Ward, were driving my 1946 Studebaker heading 
to Robersonrille. And going around that  curve thrre . . . i n  fact I 
passed Robert Lee Richardson . . . and passed him in that  curve I was 
nleeting this Wooten fellow. I was on my  right s i~ l e  of the road, going 
around the curre, and I could not tell n-hat side lit. v a s  on, hut he was 
suppoced to be on the left side. I was on the right side of the road, 
going around the curve, and my uncle said, 'Watch out, Jack,  he is going 
to hit yon,' and he had done hit me. I don't remcmber anything after 
the cars hit . . . I reckon I mas traveling about 35. My lights x-ere on. 
I might have told Mr. Simpson that  I turned to the other side to keep 
from hitting the other car. I was real sick when he came to see me. 
I was on the outside of the curve. The car was right a t  me on the curve 
when I saw it. I did not even attempt to turn to the left to  miss him or 
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to turn on the shoulder. I did not have time to turn  to the right or left 
. . . nor did I put on brakes. I could not tell ~ rhe the r  he was on my 
side or his side. R e  hit me by the time my  uncle said 'Look out, Jack.' 
There was no use turning out. I might have told Mr. Simpson I turned 
to the left, but I don't know for sure." Defendant T e b b  Ward rested 
his case. 

D E F E K ~ A N T  JOHN DAVID WOOTEX'S EVIDENCE 

John Dar id  Wooten, as witness for himself, testified in pertinent par t :  
"I lire a t  Fleming's Cross-Roads . . . When the wreck happened I was 
going towards Stokes. I seed the car coming fast, and I tried to miss 
the car, and I goes to the other side of the road to miss the car, and i t  
was coming to my  sitle of the road, and we had a collision about the 
middle of the highway. We hit about the middle of the road about the 
middle of the curve. I tried to miss the car, and left my sidc and took 
his sitle, and he went back to his side of the road, and that  made me take 
my side of the road back, and I could not miss him, and I hit him. Both 
of us turned just like the chief said . . . I 'come to' on Monday, and 
talked with X r .  Simpson on Tuesday, I think. I told hiin what he 
testified I said, except that  I told him 1 was driving 35 or 40 miles per 
hour. I had the inside of the curve. There is a hill in the curve. The 
other car was about the distance of three times the length of this court- 
~ o o m  from me when I realized i t  was on my side of the road. I did the 
first thing that  come to my mind to miss him. I don't know why I did 
not 111111 to  the right. I had drunk one bottle of beer that  morning, and 
it was dead and had left me by the time of the accident . . . I have 
heard since that  Gladys Riddick was 13 or 14 years old. I was not 
dating her . . . I started to the other man's sidc of the road, but I did 
not get there . . . when I started to his side, he started back and we 
had a collision about the middle of the highway . . . I talked mith 
Mr.  Atkinson about this wreck." 

Stephen Eittle, as witness for defendant Wooten, testified: "I got up  
John Wooten . . . he was driving between 30 and 35 mile? an hour, and 
when he got to the hill he was still on his right side . . . I was sitting 
in the back . . . right behind the driver. I did not know either one of 
the girls. Jesse Spain and one of the girls was in the back aeat mith me 
. . . Kobody said anything just before the wreck to indicate that a 
collision was about to  happen." 

Defendant John David Wooten rested his case. 
Thereupon defendant Webb Ward offered in  rebuttal these u-itnesses : 
First-L\nthony Atkinson, who testified, in pertinent part. "I know 

Wooten. I went to him after  this collision. I t  was my granddaughter 
that  got killed, and I talked to him and he told me he mas d r i ~ i n g  on the 
left-hand side of the road and he saw he was going to hit  and he started 



63.2 I S  THE S U P R E M E  COURT. [228 

across on the right-hand side, but they hit  him . . . he told me tha t  he 
was on the left-hand side, and when he saw the car coming he tried to 
get on the right-hand side." 

Second-James Ward, who testifie(1: "I heard John  David Wooten 
talking to my eon, George Henry  V a r d ,  the next Saturday after the 
wreck on the corner of TIome Grocery Storc in Grecnville, and he said 
he was going along on the left-hand sidc of the road, and the other car 
nas  coming so fast he could not get back. I am T a r d  Wcbb's uncle." 

Third-Jamc. Daniel, who tcstificd : ". . . I aqked John David 
Wootcn how tllr nrcck happened. 1111 told lilt that  11e was going down 
the road driving pretty  speed^, and lie >aid Stcrc was telling him this 
thing won't m n .  and that  he drove faqter lmtil b j  and by he I I ~ S  right 
up on the other car, before he knew it, ant1 there n n s  a girl sitting on 
his lap and he co111d not half drivc . . . I am 110 liin to .John." 

Thercul~on,  John David Tooten ,  recalled to the ~vitncss stand, denied 
tlic statement nttrihuted to him bx the three witnesses last above. 

Defendants, a t  the c1o.e of all the evidence. rencwetl their motion for 
,jndgment as of nonsuit, and to denial ihercof they excepted. 

Verdict : Defendants, John  David Wooten and Webb Ward-Guilty. 
Judgment:  Confinement in  the State's Prison (1) as t o  defendant 

,John David Kooten for not less than 7 nor more than 10 years, and (2)  
as to defendant, TVcbb Ward, for not less than 3 nor more than 5 years. 

Defcntlants appeal to Supreme Co l~r t  and a s s i p  error. 

A l f f o r n c ~ j - G e n c r n l  N c X d l n n  trrrrl ,lssisfrrnt A t tomcys -Genera l  B r u f o n ,  
Rhocles, ant7 Xoody for t h e  Stcrtc. 

Willinm J.  Bmtly for J o h n  David W o o t e n .  
171rgh G. 1Torton for W e b b  Ward. 

W I K ~ ~ R V I : ,  J. R h e n  all the evidence offered on the trial of this case 
in thc court below is taken in the light most favorable to the State, did 
the trial court err in denying defendants' motion for judgment as of 
lmnsuit aptly made a t  the cloce of all the evidencz, pursuant to provi- 
sions of G. S., 15-1731 I n  other words, is the evillence, so taken, suffi- 
cient to support x vcrtlict of guilty of the charge under which defendants 
are indicted. This is the determinative question ini~olved on this appeal. 
Al careful consideration of the evidence in the lipht of pertinent prin- 

ciples of law leads to the conclusion that the evidence is sufficient to  
support the verdict, and that  there is no error. 

Applicable principles of law are found in the caie of 8. v. Cope ,  204 
S. C., 38, 167 S. E., 456, where in  opinion by Stacy, C. J., the line 
which separates the principle of actionable negligeme in the law of torts, 
and tha t  of culpable negligence in the lam of crimes is delineated, and 
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in  accordance therewith previous decisions of this Court are aligned. 
As there summarized, these are pertinent ~ r inc ip l e s  : "Culpable negli- 
gence in the law of crimes is something more than actionable negligence 
in the law of torts. . . . Culpable negligence is such recklessness or 
carelessness, proximately resulting in injury or death, as imports a 
thoughtless disregard of consequences or a heedless indifference to the 
safety and rights of others. . . . And an  intentional, willful or wanton 
violation of a statute or ordinance, designed for the protection of human 
life or  limb, which proximately results in injury or death, is culpable 
negligence. . . . But  an  unintentional violation of a prohibitory statute 
or ordinance, unaccompanied by recklessness or probable consequences of 
a dangerous nature, when tested by the rule of reasonable prevision, is 
not such negligence as  imports criminal responsibility. . . . However, 
if the inadvertent violation of a prohibitory statute or ordinance be 
accompanied by recklessness or probable consequences of a dangerous 
nature, when tested by the rule of rcasonable prevision, amounting alto- 
gether to a thoughtless disregard of consequences or a heedless indiffer- 
ence to the safety and rights of others, then such negligence, if injury or 
death proximately ensue, would be culpable and the actor guilty of an 
assault or manslaughter, and under some circumstances of murder." 

Ivforeover, the statutes relating to operation of motor vehicles upon 
the public highways of this State declare: (1) That  "any person who 
drives any vehicle upon a highway carelessly and heedlessly in willful 
or wanton disregard of the rights or  safety of others, or without due 
caution and circumspection and a t  a speed or in a manner so as to 
endanger or be likely to endanger any person or property, shall be guilty 
of reckless driving, and upon conviction shall be punished . . ." G. S., 
20-140; (2 )  that  "drivers of vehicles proceeding in opposite directions 
shall pass each other to the right, each giving to the othrr a t  least one- 
half of the main traveled portion of the roadway as nearly as possible," 
G. S., 20-148; and ( 3 )  that "it shall be unlawful and constitute a mis- 
demeanor for any person to violate any of the provision.; of this article 
unless such violation is by this article or other law of this state declared 
to be a felony," G. S., 20-176 (a),-and the punishment for violation of 
rarious sections, including G. S., 20-148, follo~vs in G. S., 20-176 (b) .  

Testing the evidence in the present case by these principle.., it  tends 
to show, and is sufficient to justify the jury in finding that as the vehicles 
were meeting each other, traveling in opposite directions, the drivers 
were violating the provisions of the statute, G. S., 20-148, requiring each 
to give to the other a t  least one-half of the main traveled portion of the 
roadway as nearly as possible. The evidence is that  the two vehicles 
collided in the middle of the road. And the evidence tends to shorn, and 
is  sufficient to justify the jury in finding that  a t  the time of the collision, 
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even though the violation of the  statute, G. S., 20-148, be unintentional,  
each of tlie defendants was dr iv ing  his automobile carelessly and  heed- 
lessly, without  due caution and circumspection and  i n  a manner  so as  to 
endanger or be likely to  endanger persons o n  the  highway when tested 
by the rule  of reasonable prevision. I n j u r y  and  dea th  did ensue. I11 

all i t  was  a qucstion f o r  the jury. 
. h l  i n  the absence of the charge, i t  will be assumed t h a t  the  court  

properly charged tlie lam applicable to the  evidence i n  the case. 
IIence. in the judgment f r o m  which appeal  is taken, we find 
hTo error. 

STATE v. GORDOS IIAT, STEELJIAX. 

Ar~tomobiles 9 ZDb--Evidence held sufficient for jury in this prosecution 
for rcckless driving. 

Thc evidence tended to show that clefendant's car war following two 
trnclrs tra\eling enst, approaching an intersection in n municipality, that 
the trncks intended to make a lcft turn a t  the intersection and stopped 
nlomci~tnnlg for a \vestho~ind ~ e l ~ i r l c ,  that then the second truck had 
moved forward two truck lengths a t  a rate of 10 to 1.5 miles per hour, 
trnvc>ling on its right side of tlie high\vap, when it \ras strnc.li from the 
mar  hy dcfei~tlnnt's car with such force that the steel frame bed of the 
trurlr mas drircn into the cab, mashing it  in three or four inches, and the 
trwlc Icl~t~lietl  forward some t n o  or three t n ~ c l i  lengths. There was 
evidence that dt.fcndant had slid one wheel of his car 20 feet before the 
impxct. The statutory speed limit in force a t  the scene was 23 miles per 
hollr. IIc l d :  rile evidence was sufficient to orerrule nolisuit in a prosecn- 
tion for reckless driving. G. S., 20-140; G. P.. 20-152. 

APPEAL by defendant  f r o m  C l e m e n t ,  J., a t  Kovember Special Term,  
1947, of WILKES. Ko error. 

T h e  defendant mas charged with reckless dr iving of a motor vehicle 
i n  violation of G. S., 20-140. F r o m  judgment on verdict of gui l ty  as  
charged, the defendant appealed. 

Attome?/-Cenernl  Xr i2 i fd lan  and  Assis tant  At torneys-General  B r u t o n ,  
Rkodes ,  a n d  M o o d y  for the  S t n f e .  

'IT/'. H.  AIcElwee for de fendan t ,  appellant.  

DEVIN. J. T h e  defendant  assigns e r ror  i n  the  denial by t h e  court  
below of his  motion f o r  judgment  of nonsuit. T h e  mater ial  facts  as 
disclosed by the  State's evidence were these: O n  11 April,  1947, three 
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motor rehicles were being driven east along B Street i n  North Wilkes- 
boro, approaching an  intersection. The front vehicle was a trailer-truck, 
the second a pick-up truck driven by Kenneth Greene, and the third a 
Ford automobile driven by the defendant Steelman. The driver of the 
trailer-truck intended to turn left a t  the intersection, as did Greene, but 
owing to the approach of a west bound bus to the intersection, he had to 
stop momentarily. Greene's truck also stopped and then moved on trav- 
eling on its right side of the highway toward the intersection a t  the rate 
of 10 to 15  miles per hour and had gone forward two lengths of the truck 
when i t  was struck from behind by defendant's automobile with such 
force that  the steel frame bed of t h i  truck was driven into the cab and 
the cab mashed in three or four inches. On defendant's automobile, the 
radiator was burst, the front  fenders torn, and the hood driven u p  into 
the windshield. There was a tire mark made by one of defendant's rear 
wheels extending back from point of impact 20 feet, indicating "the 
Ford had slid one wheel" for that  distance. The Greene truck was prc- 
pelled by the force of the blow 125 feet according to one witness, or two 
or three truck lengths according to. another before being stopped. Greene's 
truck had two lights on the rear, a stop light and a clearance light, which 
came on when the brake mas applied. These were working a t  the time. 
No hand signal was given. The collision occurred a t  2 :I5 in the after- 
noon. 

The statute defines reckless driving as follows: "Any person who 
drives any vehicle upon a highway carelessly and heedlessly in willful 
or wanton disregard of the rights or safety of others, or without due 
caution and circumspection, and a t  a speed or in a manner so as to 
endanger or be likely to endanger any person or property, shall be guilty 
of reckless driving." G. S., 20-140. ,\nother statute prohibits the driver 
of a motor vehicle from following another vehicle more closely than is 
reasonable and prudent, with due regard for the safety of others, and the 
speed of such vehicles, in relation to the traffic on the highway. G. S., 
20-152. The speed limit for vehicles a t  this place, as  fixed by statute 
then in force, was 25 miles per hour. 

I n  view of the language of the statute by which reckless d r i ~ i n g  of a 
motor vehicle on the highway is made a criminal offense, considered in 
connection with other safety regulations prescribed by law. and giving 
to the State's evidence the benefit of all reasonable inferences properly 
deducible therefrom, we think there is afforded sufficient basis for  the 
finding that  in the conduct of the defendant on this occasion there mas 
a lack of that  caution and circumspection enjoined by the statute, and 
that  the defendant drove. his automobile a t  such speed and in such 
manner as to endanger and be likely to endanger persons and property on 
the highway. The extent of the resultant injury to both vehicles is 
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inc t ica t i~e  of csccssiw speed and the absence of proper r e g a d  for  the  
r ights  and safety of others. 

T h e  evidence was sufficient to  withstand a demurrer,  and  to ca r ry  the 
case t o  the  jury. This  is i n  accord with the  decisions of this  Cour t  on 
similar  fact.. i n  8. v. Wilson ,  215 S. C., 769, 1 2  S. E. (2d) ,  654;  AS'. e. 
C'ody, 224 3. C., 470, 31 S. E. (2d) ,  445;  5". a. Plinche~n, n n f ~ ,  149 
1151). 44 S. X. (2tl).  724;  S. I ? .  Ilolloihrool;, n11fc. 620. 

I n  S. I - .  I 2 o i r r r y .  223 S. C., 598, 27 S. E. (2d) ,  638, tlie prosecution 
was f o r  ~ n : ~ n ~ l a i ~ e h t c r  and tlic ~ l ~ e ~ t i o n  tllcre t~rcsented involved the 
cauqal rc.lation l)c~tn-ec~l~ 1~rt~21c11 of statutcs regulating the operation of 
motor ~oliic~lc,s on tlie 11igl~n.n- and the tlcatli of the dcccawd. H e r e  we 
a r c  chiefly conccrnetl with the  contl~ict of the  d(~fentlant,  r a ther  t h a n  with 
tlie result of liic acts. Tt is  co1nc6mc.s difficult to  dram the  l ine between 
unintcntionnl or i n a d w r t c n t  violation of statutor,g regulations and  those 
indances  n-hcrc, the act is  done intentionally, heedlessly, and i n  a manner  
l ikelr  t o  endanger persons or property. TTe th ink  therc is e ~ i d e n c e  here 
t o  b r ing  dcfcni1ant '~ case within the la t ter  catq;ory. 8. 1%.  Cope,  204 
N. ('.. 2s. 167 S. E., 456;  S. v .  SinnaoU, 203 N. C.,.69, 169 S. E.. 550. 

The, drfendant 'r  exceptions to  thc court's charge to  the j u r y  a re  mitli- 
out substantial merit .  T h e  objection to tlie f o r m  of the  judgmcnt was 
w a i r r d  i n  the  event the  other  r d i n g s  of the  court should be upheld. 

W e  conclutle t h a t  i n  the t r ia l  there was 
N o  error .  

I,I.:Sl'ER C.\RHOLl, v. ARLIE W. B R O W S  . \ X I )  \V. G .  BROWS. 

(Filed 24 Xarch. 19-18,) 

1. Pleadings a 28: Bills and Sotes § 36- 

\T'hcrt>, in :an action 011 a note, drfentlants deny plaintiff's allegations 
that thc~ note was to draw interest from maturitv a t  the rate of 6% per 
nnnnln, the liotc not having been set out in the complaint, judgment on the 
pleadings in 1)laintiff's favor is erroneous, since there is a denial of a 
fact necessary to be ~stabl i \hed as  n basis for tl e relief prayed. 

2. nills and  Notes 5 20b- 
As between the parties. i t  is competent for thc makcr to show that it  

was agreed a t  the time of the execution of the note that it  was to  be paid 
out of the profits of a partnership in which the makcr m ~ d  payee were 
then engaged, even though the agreement rests in parol. 

3. Partnership 5 P- 

Plaintiff instituted this action on a note. Defendant alleged that a t  the 
time of the esecution of the note it  was agreed thal it  was to he paid solely 
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out of the profits of a partnership in which plaintiff and defendant were 
then engaged, and set up n cross-action for an nccountillg upon allegations 
that plaintiff had theretofore wrongfully taken over all partnership assets, 
which were sufficient to pay the note. Hcld:  The right to set up the cross- 
action for an accounting comes within the numerous exceptions to the 
gcmeral rule that one partner camlot sue another a t  law until there had 
beer a cornplete settlement of the partnership affairs. 

4. Pleadings 9 28- 
J~~t lgment  011 the p1e:rdings against defendant is not permissible when 

defendant seeks affirmative relief and plaintiff denies the allegations npon 
which defendant's prnyer for such relief is based. 

5. Same: Bills and Sotes  § 36- 

J~~dginei l t  on the pleadings in an action on a note is error when defend- 
;int interposes n wlid  defense. 

. I P ~ A L  Ly defendants from Alle?y. J., a t  September Term, 1947, of 
WATSCGA. 

Civil actlon to  recorer on a pronlissory note, executed 30 April,  1946, 
fo r  $600.00 alleged to be due and payable one d a y  a f te r  date  with inter- 
est a t  the rate  of s ix  per cent per  a n n u m  unt i l  paid. 

T h e  defeiidants filed nns~\-er ,  alleging t h a t  a t  the t ime the  note was 
executed it  was agreed by the 1,arties t h a t  the  note was not  t o  d r a w  
intere*t arid t h a t  the principal sum was to  be paid out  of the  profits of 
a partilership busiliess in  which the plaintiff and the defendant, Arlie 
W. Brown, were then engaged. T h e  defendants fu r ther  allege i n  their  
answer tha t  tlie plaintiff has  heretofore wrongfully taken over al l  the 
partnership assets ~ v h i c h  were ~ufficient to  pay  the said note. T h e  de- 
fendants  also set u p  a countcrclaim and  ask f o r  a n  accounting of the  
assets of the  partnership.  

T h e  plaintiff filed a reply i n  which he denies there were a n y  profits 
clerivrd f rom the  partnership and  alleges t h a t  he has heretofore closed 
out the  partnership business. 

When  this  cause came on for  hearing i n  tlie Cour t  below, counsel f o r  
plaintiff moved f o r  judgment on the pleadings. T h e  motion was allowed 
and j u d g n ~ e n t  was entered for  the  principal sum, together with interest 
thereon a t  six per cent per annum,  f rom 30 Apri l ,  19.16, unt i l  paid. The  
defendants appeal,  assigning error. 

1'. C.  Hozuie, dr., for plaintiff. 
Trivefte, IIolshouser & illitchell for defendants. 

DEKKY, J. T h e  only question involved 011 this appeal i s :  W a s  tlie 
plaintiff entitled to judgment on the pleadings? 
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The allegation of the plaintiff to the effect tha t  the note upon ~ h i c h  
he bottoms his action, draws intcrcit from date until paid a t  thr ratc 
of six per cent per annum, is denied by the defendants in their ant.\wr. 
The note is not set out in the complaint, hence we think the pleading5 
raise a question of fact for the jury. Resmre  cf lno. c. W n r d ,  206 S. C.,  
858, 175 S. E., 208 ; II.'il,\on 1 % .  A l l s b ~ ~ o o h ~ ,  203 S. C., 498, 166 S .  E.. 313. 

Moreover, the defendants allege it was understood a t  the time this not(. 
was executed that  it was to be paid out of partnership profits, from a 
partnerdlip in which the plaintiff and one of t l ~ e  defendant<, Airlie W. 
Brown, were then engaged. I11 tlw case of B l p p l e  2). h ' f ecensor~ ,  333 
h'. C., 284, 25 S. E. (2d) ,  836, this Court <aid " I t  is permissible for 
the parties to  agree that  a note shall be paid only in a certain manner, 
c.g., out of a particular fund, by t h ~  foreclosurt~ of collateral, or from 
rents collected from a certain building, etc. .7ones v. C a s s t e z ~ ~ n s .  222 
S. C., 411. A1nd thi, part  of the agreement m:ry be shown, though it 
rcst in parol." 

The appellee contends that  the grueral rule that  one partner cannot 
sue another partner a t  law until there ha% been a complete settlement of 
the partnership affairs and a balance struck aprlies in this case, citing 
Pv,qh 7). A7-eli$bern. 193 N .  C., 258, 336 S. E., 707. Therefore, he con- 
tends thc cross-action for an  accounting to ascertain whether or not the 
partnership has sufficient  profit^ out of which the note may he paid 
cannot be maintained. Thc position is untenable. There are numerous 
exceptions to  the general rule laid down in  P u 7 h  c. S e w b e r n ,  s u p r a ,  
among them being where the partnership property ha? been wrongfully 
converted, and "where the partnership llnq been terminated, all debts 
paid and the partnership affairs othernise adjusted with nothing remain- 
ing to be done but pap over the amount due hp one to  the other, .rich 
amount involving no complicated reckoning." 

Furthermore, i t  is not pt'rmissible to enter judgment on the pleadings 
against a party seeking affirmatire relief when the allegations upon 
xhich  the pra>er for relirf is based are dcnied. "Every fact necessary 
to be established as a basis for the judgment ac>ked must be admitted 
either by failure to deily the specific allegations or by specific adniicsion 
of the facts." Oldhnm 1'. ROSS, 214 S. C., 696, 200 S. E., 393; Poole  11. 

Scot t ,  an fc ,  464, 46 S. I?. (2d) ,  145. ITere the defendants deny certain 
material allegations, interpow a defense, and seek affirmative relief. 

The plaintiff's motion for judgment on the pleadings should have been 
denied. Hence, the judgment below is 

Reversed. 
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I S  rHE MATTER OF:  I1KUCE 1VII.SOX I?U.\IGARSER. IIEIZBEKT CARL 
IZUMGSRSER. A X 0  CARL RIKG BUMGARNER, JIIAOR CIIILDRES OF 

MRS. GRACE BUJIGARNER. 

(Filed 24 March, 1948.) 

Clerks of Court § 7-Where mother voluntarily appears and gives juvenile 
court custody of children, it acquires jurisdiction. 

Where the mother of minor children, for the purpose of having their 
custody given to their paternnl grandmother, the father being dead, vol~ln- 
tarily comes before Juvenile Court and signs a paper turning over the 
cnstodg of her children to the Juvenile Court, the Juvenile Court obtains 
jurisdiction during such time as  the custody and control of the children 
is necessary, notwithstanding the absence of the statutory requirements 
in cases where the J u ~ e n i l e  Court proceeds directly. and the mother may 
not thereafter attack on the ground of want of jurisdiction a subsequent 
order of the Juvenile Court taking the custody away from the grand- 
mother for cliange of condition ant1 placing the chiltlren in the custody of 
:In institution. G .  S., 110-21. 

-IPPE.~L by Mrs. Grace Bumgarner  f rom W a r l i c k ,  J . ,  a t  October Term,  
1947, of -%VERY. 

Civil proceeding originating i n  the J u r e n i l e  Cour t  of Avery County, 
xi-as heard i n  Superior  Cour t  by Warlick, J., presiding, on appeal  thereto 
f rom a n  order of judge of the  J u r e n i l e  Court .  

T h e  record discloses t h a t  on 28 September, 1043. Mrs. Grace Bum-  
garner  signed a paper  reading as follows : 

T o r t h  Carolina 
-\very County I S  T F I E  J U V E S I L E  C O U R T  

"Bruce Bumgarner  1 
Herbert  Bumgarner  
L a r r y  Bumgarner  

" N r s  Grace Bumgarner  comes into Juveni le  Court  and of her  own 
will turns the custody of her  three above named sons over to  the  custody 
of t h e  Juveni le  Court.  

"The J u d g e  hereby tu rns  the  custody over t o  X r s .  N a r g a r e t  Bum-  
garner ,  the grandmother  of the said children, fo r  t r ia l  placement, care 
and training. 

"Mrs. Grace Bumgarner  also agrees to  place the children's p a r t  of the 
Government allotment i n  Mrs. Margare t  Bumgarner's hands f o r  their  
care arid support  and the J u d g e  orders t h a t  a financial accounting be 
rendered every s ix months. 

"Signed by  agreement : 
September 28, 1945. MRS. GRACE BUXGARNER." 
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I S  RE BI X I G I R S E R .  

Thereafter, on 7 July,  1947, the judge of Juvenile Court of ,\very 
('ounty signed an ordw directing the sheriff of L\vcry ('ounty to takc 
the three minors nanied to Crosinore, S. C., and deliver them to the 
South ?Ilountain Institnte a t  Sebo.  N. C., until further order. of the 
court. 

Thereafter, on 17 July,  1947, Xrs .  Grace I311nigar1ier, mother of thc 
said minors, cntcred a motion in the Jurenile Court of .lrery County, 
hefore the judge thereof, "that the said order, logether with any other 
order which may have been entered jn the cause, be vacated, recallrti and 
withdra\vn. and that  the said children be returned to her care and ens- 
tody immediately, and for such ot111:r and further relief a': .;he may bc 
entitled to." Tipon tlie hearing on this motion on 8 August, 1947, Mrs. 
Grace Burngarner, being present in person, and represented by attorney, 
and the State being represented by attorneys, an(l  after argument by tlie 
attorneys, the Juvenile judge denied the n~otion and in accordance. 
therewith signed an order. To th(> signing of the order tht. n~oveiit. 
Mss. Grace R u m g a r n ~ r ,  objected and excepted, ant1 appealed to thr  
judge of Superior Court "in open court,-further notice waived." 

When the appeal came on for hearing before the prcqiding judgc a t  
the October Term, 1947, ('in open court, for tlie purpose of the record, 
and emanating from the hearing," the judge fcund fact, sub~ta11tia1l-y 
as ahow, and, in connection therewith, fnlnid, among otlrcv-. t h w .  pclrti- 
ncnt facts : 

Tha t  during the w a r  193 Miss Grace Wilson i~~terniar r iud  \\it11 
u 

Carl Bumgarner and to that  marriage there were. born the above named 
three children ; that  he entered the armed forces of the t-niteci State* in 
the late war and was killed in line of duty, learing him wrxiving hi< 
wife and the three named children,-all residmts of &lvrry  County, 
North Carolina; tha t  the three children r e m a i n ~ d  in the cubtotly of their 
nlotlier, who lived a t  the time near Crossnore, in said county. until 
2S September, 1945, when she "rolwltarily made her appearancr be for^ 
the Clerk of the Superior Court of County . . . ~ 1 1 0  under the 
statutr, is the duly deqignatcd j u d p  of the Juvenile Court for said 
county, and . . . without any overtures from th3 said Clerk, made the 
following signed statement which appears to  hear her proper signature"; 
(here follows the writing of 28 September, 1945, as above quoted) ; that  
the voluntary appearance of the mother came through visit; made by the 
Welfare Superintendent, and conrersations with her, in view of reports 
made to the Superintendent which he found to exist; that  pursuant to 
the signed statement the children were legally placed in rhe possession 
and under the control of theis paternal grandmother, Mrs. Margaret 
Bumgarner; that  this continued for about six mouths; that  the children 
remained under the supervision of Superintendent of Puhlic Welfare in 
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TITrn-rw~s~, Thii appeal ('hallcilgci t h r  lvlitig of thc ( .oi~?t  h ~ l o n -  
tha t  11pon the f a c t i  of this  v a v  the .Jn\cnile Co11rt of  A \ ~ i . r v  County  
acqnireil j n r i 4 i c t i o n  of the children to  n h o m  this  procct-ding pertains. 

1-iltlcr the pcrtincnt ' t a t~ l t r .  G. S.. 110-21. and dcci-ion of this Court  
in I ' I I  rr f ' rcrwt t .  223 N. ('.. 833, 28 S. E. (2t l ) .  5 f i l .  thc  cha l lc i lg~  iq not 
wvll founded. 

T h c  fact< in the I'ri~c~otf a rc  so - i ~ n i l a i  to tho-c here that  the 
tlccicion t h r r r  i q  p c r t i n ~ n t  antl control l i~ig here. Hcncc. on a11t11o1,itr of 
t h a t  caw.  t h e  jntlgrnmt lwlon iq 

A\ffirmrd. 

STA\'l'Il: v. RT7SSEI,T, lIRY,\ST. 

( Fil~stl 24 3Iarclr. lCM8.) 
1 .  R a p  3 1% 

TC~idence 11r ld snfficient to iuppnrt rrrtl irt  of gnilty in this prosrc~ltion 
for cnrn:rl I~nowlc t lg~  of girl hetwren 14 :inti 16 ycarc: of age. G. S.. 14-26. 
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2. Rape W 19:  C'ri~ninal 1,i11\ # rJgd-Co~wxt i~n  of jnadvrrtent,c bj court 
held not p~vjudirial.  

4. Criminal LNW # 33k- 

-\PPF--~I, I I ~  elcf'entlul~t f ~ o m  I ~ u m ~ q ,  J . .  a t  J : ~ i i n a r y  Tel*111, 1918, of 
PITT. KO error. 

T h e  deferltiant n a s  cl ia~get l  with cariial knov;ltdge of a glr l  under  
sixteen r a r h  of agc ill ~ i o l a t i o i i  of G. S., 1 4 2 6 .  011 the t r ia l  the State's 
~ i t n e s s  tebtifird the act of intercourse took place 22 ,Ipril. 1947, and  
tha t  a t  tha t  tirne she \r as fourteen year. of age and had never before had 
wxual  interc8uurie n 1t11 a n y  perqon. She  fur ther  testified t h a t  a s  result 
of intercourtr  n 1t11 dcfrndant  on thal da te  $he became p ~ y q a n t ,  and  a t  
the tirne of tllr~ t r ia l  dnr ing  the one week term beginning 1 9  J a n u a r y ,  
1945, the chid \\a. i t i l l  unborn. T h e  d r f n i d a n t  denied ever having had 
intercourse \\it11 the State's witness. 

r .  I he ju ry  returned verdict of guilt? a s  charged, and f ~ ~ o n l  ,jlitlqrllel~t 
theleon the clrfendant appealed. 

D E V I ~ ,  J. The  State's rvidencc, which .?ems to liavr twen accepted 
l ~ v  the jnry. \ \ a s  s~~f f ic ien t  to support  the verdict ant1 judgment. S. c. 
H o u p e ,  207 S. C., 377, 177 S. E., 2 0 ;  8. 7.. Swindcll,  189 N. C., 151, 
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126 S. E., 417. T h e  defendant, however, assign\ error  i n  the in%truction 
g i w n  by the trial judge to the  j u r y  in  response to a n  inquirv from one 
of the juivws. T h e  juror  asked what  the law considered "the time l imit  
of gwtation," and the court  replied tha t  there was 110 law 3bont it, so 
f a r  as the court knew, and t h a t  there had been n o  medical or other 
evidence as to the period of gestation. R u t  &ortly af terwards the court 
rclcalled the ju ry  and instructed them ac follows: "In a n w e r  to your 
q u e s t i o ~ ~  asked me just now a9 to whether there is a n y  lam about the  
t i n ~ e  of pregnancy, the court instructs you t h a t  our S ~ ~ p r e m e  Cour t  i n  
,\I. 1 . .  For t r ,  222 S. ('., 537 (539) ,  23 S. I?. ( 2 d ) .  842, sa id :  ' . h d  it is 
a mat te r  of common knowledge tha t  the t r rm of pregnancy 1.; ten lunar  
month., or 280 days.' " W e  think i n  this instance the court waq correct- 
ing a n  inatlvertence and tha t  the j u r y  Iraq lieither c o n f l ~ w l  nor misled. 
S o  prejudicial error  is made to appear .  

T h e  defendant's reque;.t a f tc r  the r l o v  of the testimony tha t  the State's 
witness bc examined by a physician to ascertain the statu* of the expected 
child \ \ a s  addresvd  to the discretion of the t r ia l  judge, and his rul ing 
t h r w o ~ l  under the circumstances of the case will not he held for error .  
.Vo?yle I . .  IIopkins, 222 K. C., 33, 21 S. E. ( 2 t l ) ,  826. 

'I'11e icsue hefore the court and jury was whether the t ldendant  com- 
mittpd the act as c h a ~ g e t l  i n  the hill. T ime n a i  not of the P%-euce. Thp 
date  was not capitally important .  S. I . .  TT'rllinms, 219 S. C., 365. 135 
S. F,. (2d) .  617 ;  S. r .  l ' r i p p r .  222 S. C., 600, 24 S .  E. (Ed) .  340;  S. 71. 
T l t i d ~ y ,  223 S .  C., 210, 25 S. I?. ( 2 d ) ,  621. T h e  queqtion as  to the 
period of gestation was directed merely to the accuracy of the testimony 

charged, rather  than  a s  determinative of the fact.  
T h e  defendant's exception to the judge's charge to the jury in  respect 

to  his statement of the contentions of the defendant is v i t h o u t  merit .  
S. 1 . .  . J ~ s s u p ,  219 S. C.. 620, 14 S. E. (%I), 668. 

I n  the t r ia l  we find 
S o  error. 

- - .- --- - 

(Filetl 21 March. 1948.) 

1. Criminal Law 528- 

Notion to nonsuit ill n criminal prosecution ip lxoperly tleiiied if there 
i.; nny competent evidence to support the nllegations of the hill of indict- 
ment, considering the rritlcnce in the light most favorable to the State, 
ant1 giving it the helipfit of every rrnwnnlrle infer~nce fairly d ~ d l ~ c i h l e  
therefrom. 
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- 

2. Embezzlenwnt  #§ 1, 7-Fh4clencr he ld  to show de fendan t  was "agent" 
in  receiving f u n d s  wi th in  mean ing  of m ~ b e a z l e m e n t  s ta tu te .  

Tlle evidence tended to show t11:lt proseenting witness reqncsted tlefcnd- 
a n t  to refinilnce :I chattel  ~nor tgxgc~ on the  witness' ar~tomobile. tha t  tlr- 
fendnnt agreed to (lo so for  :I f w .  t l l r~ t  defendant obtai11r4 cash from a 
finance comri;lny on :I srcontl c.h:ittc>l mortgage a n d  notes execnted hy the  
\vitness o r  pr~rlmrttvl to h x r r  1 ) t ~ n  cbscw~tetl by him, nntl ildvisetl the  
witnc3.ss that  ht. Ir:~tl scwt the  ~nonc~y  to pay off t he  prior mortgage, tha t  
t he  lrictr mortgitgc~ was  not p:tiil. :11rtl t h a t  defendant refused to  reimburse 
the wit~lc~sh. II( ,I i!:  l'hr c,ridt.~~c.r is  sntfiricnt lo be snl)mittcd to the jury 
UII  the  clr:~rgc. of r~nlreiszlt~mtwt by tleftnntl:tnt of funds  rcwiretl  Ijg hirn ;IS 

tigent uf the l ) ros t~cl~t ing  witncw. (>, S,, 14-90. 

6. Cbiminal Law 48c- 

I)rfentl:c~lt w i ~ s  c.lrargrd with e~nl)wzlement  01' f r~nt ls  o1)tainc.d by him :ls 
agent of the prosecuting witness to pay off :I chat te l  mortgage on the 
\vitness' car.  Held: The mortgagee being t h t ~  only foreign corpor:ltion 
referred to by w i t ~ ~ e s s e s  and tha t  it repossessed the  cur  I~ecanso of def:~nlt  
I~eing 21 reasou:~l~lt. infrrence from the  evidence, testimony of p r o s e c n t i ~ ~ g  
witnes.s to this effect is  harmless, even though h e  did not give the  name 
of the  corn1r:iuy a ~ ~ d  hat1 IIO personal Irnowle~lge of the  reason for  re- 
possessio~l. 

Defentlant was  charged wit11 embezzlement of' funds  obtained by him a s  
agent of prosecnting witness to pay off a chattel  mortgage on the  witness' 
car.  Witness testified tha t  defendant stated h e  had sent the  money to 
the  mortgagee. t h a t  witness thereupon emphatically challenged the  veracity 
of the  statement and  accused defendant of n~s t  having sent t h e  money. 
Held: Failnre of defendant to  deny witness' accusation is  caompetent ;is all 
implied admission tha t  tlefentlnnt had not sent the  money. 
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8. Crinrinal Law 9 78e (2)- 

Ordinarily, ~nisstatements 111 rccapitulnti~~g the evidence or in  stating 
t l r f c ~ ~ ~ d n ~ ~ t ' s  col~tentiolls rn~rst be brought to the attention of the trial court 
ill time to afford opportunity for correction. 

>:KVIS. J . took no part in the consiclt~rirtioli or decisio~~ of this case. 

, ~ I T E A I ,  by defe~itlaiit from . l / / ~ y ,  J . ,  at  ,lugust Term, 1947, of 
CALL)\\ ~ L L .  

Crirniiial prosecution upon a bill of indictment charging defendant 
n i th  en~b~zzlernent of $565 allegedly received and had by hini for and on 
the accomit of Woodrow Price. G. S., 14-90. 

I T p n  the trial in Sul)erior Court the State offered the testimony of 
Woodrow I'rice, arid written paper< identified hy him, and the oral testi- 
n ~ o ~ i y  of Luther Bolick, the rllanagcr of the Xational Trading Compaiiy 
of IIickory, North Carolina. 

'Fhe testin~ony of Woodrow I'ricr~ tended to show the following narra-  
tivcb of fact<:  I n  1941 he, Woodrow Price, purchased a Chevrolet car in 
I3altimore. Maryland,-trading in an old car i r ~  part payment, and 
fillanring the balance of the purchase price through National Investment 
( 'o r~~pai ip  of Baltimore, that  is, he borrowed some money from that  com- 
1)any. and gave to it "a title paper" a i  iecurity therefor. I n  1945 he 
ca1nr> back to Korth Carolina and brought the car with him. H e  had a 
1945 State of Maryland registration card for the car, Exhibit C, which 
c o ~ ~ t a i l ~ e d  detailed description of car and engine. At that  time he still 
o ~ \ c d  over $600 on the car, and, after returning, he made two or three 
pay~nentq, reducing the amount t o  $437. H e  then went to see defendant 
E. E:. Grntry a t  his place of business in Lenoir, North Carolina, and 
told him that he, Price, needed the money to pay off what was owing in 
Baltimore ko that  he could have title transferred, so he could get a North 
('arolina tap. Gentry said he would refinance i t  for $25. Price said all 
~ s i ~ h t ,  and a t  the suggestion of Gentry, Price signed three papers, partly 
printed and 1)artly writtrn-the writing in which was filled out there in 
Crcntrp'. placc of business by a boy who was working for Gentry- 
Gentr? hcing present. These papers identified by Price a re :  (1 )  X 
paper cai~tioncd "Borrower's Statement." (This is Exhibit 11.) ( 2 )  
.\ paper r ~ a t l ~ n g  ill pertinent parts:  "National Trading Company, Hick- 
ory, N o r t l ~  ('arolina. I n  account with Woodrow Price, R. F. D. #O, 
Lenoir. Korth rarolina.  Date :  Feb. 11, 1946. Loan: $500. Finance 
and Insurance $96.76. Total Note-$596.76. Payable-Payments of 
$49.73. First  Installment due March 11, 1946. Copy of this Trans- 
action Heceived : Details of which are correct. Signed-Woodrow 
Price." (This ir Exhibit B.) ( 3 )  A paper purporting to  be a note for 
$596.76, dated 11 February, 1946, payable to the order of National 



T r a d i n g  ( 'ompany a t  l l ~ c k o r y ,  K c d l  ( ' a r o l i i ~ r ~ .  in  twelve equal monthly 
installmciits of $49.73 due 011 the 11th of each n o n t h ,  s tar t ing 11 hiilrch, 
1!M, unti l  the full  alr~oulit  of the. principal cliall h a r e  been paid with 
i n t n w t  on deferred 1)aytnc~ntq a f t e i  i r i a t ~ ~ r i t y .  c~tc. This  notc 1.s appedec l  
and at tachrd to  \ \ha t  purportq to he a cliattrl  inortgage f rom and signed 
by Woodrow P r i c e  t o  S a t i o n a l  T r a d i n g  C o ~ r ~ p a n y  of Hickory,  S o r t h  
( 'arolina. a c k n o ~ l e d g i r i g  ail i i~ t lc l~ t r t l i~css  to  i t  ill the sum q)f $5!)6.76, 
"pagable i n  accordance wi th  t h e  terms of a w r t a i n  note o i  evmi date  
I~creu-ith, executed the nndersignecl and I~crc to  attached." aricl c1>11\.17- 
ilig as  security fo r  the  indehtedne+ a 1941 ( 'hcrrolct sltnatcd at Houte 
#9. Lcnoir. S. C., and of w m e  tlewription a, t l ~ a t  contaiiie(l on the 1945 
S ta te  of h f a r y l a t d  registration card-Rxhihit C-to which irfcreiice li 
ahove made. Pr ice  triti i ied t h a t  his purported c,ignature to  the purported 
chattel mortgage is  not  i n  his  hanciwr~ting.  ' T h e  note and purportpd 
chattel mortgage a r c  Exhib i t  D.) 

.lftrlr these papers  n c r e  filled out autl signed, a r  above stated, defend- 
a n t  kept  them. Price. told Gent ry  how ~ n u c h  money he w a l ~ t r d  to  horron- 
to  pay off x h a t  lie owed i n  Baltimore. Gcntr: said he  w o d d  ,end i t  t o  
Bal t imore and h a r e  the title transferred and come back to 11ini.-and 
P r i w  gave to Gentry the receipt lmok lie had  01 tained f rom the  National  
Investment  Company of Baltimore, showing c r e r y  payment he had 
111ade. Gent rv  did not then tell P r i c e  where he intended to finance the 
car,--but did sometime later.  P r ice  made two payments of $40 on 
1 6  February ,  1916, and $25 on 1 hrarch, 1946. to  Gentry, and  the, b o ~ -  
tha t  worked for  Gent ry  gal-e him receipt, bearing these da tw.  (These 
a r e  Exhibi ts  E and F.) 

Sometime i n  March.  the Bal t imore company took tlre antonlobilc from 
Price.  

I n  this  connection Price,  while on the ~ v i t n r w  stand,  wa.2 askcd this 
q~wstioi i  : ( 'Why did the Bal t imore compaiiy take your  car?",  to  which 
he replied, "They had never received a n y  money for  it." A\.: to  this the 
solicitor f o r  the  S ta te  and  counsel f o r  d e f e n t l ~ n t  stipulate t h a t :  "The 
defendant did riot object o r  except to the  foregoing q&40i i .  ; \ f t ~ r  the 
quection had been propounded to the witness by counsel f o r  the State ,  
and a f te r  the witness had answered the  quest iol~,  as  set for th above, and 
a f te r  tlie ju ry  had heard the  answer of tlie witncw, the defendant f o r  the 
firqt t ime objected to  the answer, hut did not move to qtrike out t h t ~  
same. T h e  objection of the defendant to  tlie answer was overruled. and 
the defendant excepted. This  is ,Issignment of E r r o r  Xunllwr 11:' 

T h e  narrat ive of Price's testimony colitinues I n  a la ter  cor~ver.ation 
Gent ry  told P r i c e  t h a t  he had sent a company e ieck to Baltimore to pay  
what  was owing there and tha t  the  tit le should be back. Gent ry  said he 
got the money, $500, f rom the TYational Trading Company and qent i t  to  
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Baltirnorc.. Price, wllo \+aq  the11 \\orbing at a furilitnrc, factory. stopl~ed 
hy e \c ly  crening to a& about it. ant1 Gentry said tlirrc was 110 need to 
worry :ibcrnt it . . . n u t  Price never did get a title from Gentry or 
anyone elie, and he lost hi i  car. I n  a later convcl~sation Gentry said he 
got the money antl sent hi. pcr-onnl check to the fina~ice company in 
Baltimore. This waq aftcr the cay had b ~ c n  taken fro111 Price. Price 
further tc+tifieci : "-lfter that I had a conrersation nit11 Mr. Gentry. I 
wnit  to hi. place of husincss and asked him if lte wanted to pay me my 
money hack or part of the moncy back that  I had lost on my car, and 
he said No. tbat he hat1 paid the Kational Trading Company and that  
he 1% as not going to l o ~  an!- more money on it . . . IIe said tliat he had 
iclit the monc- to  Bal t i rnor~ . . . tliat he had sciit hi i  personal check 
. . . ITc nerer did give 111t a n r  monw back. TTlwn he toId me he had 
v n t  Itis p e r m ~ a l  check to thc finance company, I told him he wac: a - - 
I ~ a r .  that  he had never sent them anything. H e  didn't say anything for 
:I little bit and he didn't rert~c~rnhcr v-hat he qcnt but lie didn't dcny i t  
\\.11~11 I said he had not v n t  them anything. I Ic  didn't say whether he 
11n(i or not I l o ~ t  my automobile antl my rnoiiey. ,It the time I talked 
to him he told me that  he had taken those papers to the National 
'I'rntiing Company antl got $500 from them." 

Thcn on cross-examination Price testified: "I didn't give him any- 
t l i i ~ : ~  c'scept the nioncy for tlte t n o  receipts totaling $65. and that  was 
on a cleht." 

TIIP ~ i t n e s s  Luther nolick testified. ('I l ire in Hickory antl am 
ruanagcr of Sat ional  Tr-acling Company anti have custody of the checks 
:1n(1 ~ w l ~ r i t i e q  of said company. There is no record of any check being 
i-snchd t o  ally finance company in Raltiniore on this car. T h e n  the loan 
n n .  tilatie cash was iss~led rather than a check. The paper writing 
n ~ a r k ~ d  . . . Exhibit D on an automobile is held by the National Trad- 
i l l t .  ( ' o r r i p ~ i ~ .  I t  is the property of said company. There have been 
th1.c~ j)aymcnts made on that  paper, $49.73, a total of $149.19. I t s  
credits arc to Woodrow Price. Tlie first payment mas on 1 2  March. 
1946:  t h r ~  wcond 1 2  June.  1946. and the third 14 June. 1946. There was 
pai0 to Mr. Gentry on this account $500 in cash." Q. "When did you 
f i r ~ t  ~ P C P ~ Y ( J  notice that there a a -  any other written claim on tliiil auto- 
tnohil(a'" Ol~jection-ovcrl~uletl-exceptim~ S o .  l l L L  A. "I am not sure 
abont tit(, exact date, hut it was abont Ju ly  or Alugust 1946." Then on 
rios--txarr~inatioll the witness testified : "TVe simply made Mr. Gentry 
n loan of $500 : r r d  accepted those papers as pollateral on tliat loan." 
. \ i d  oll rc-direct cxa~nination the witness concluded his testirnonv bv * % 

<ayilig. "Wr advancccl $500 on that  paper. I didn't know what he got i t  
for or anything a h l t  any trade between he and X r .  Price." 
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The State rested, and defendant made motion for judgnwnt as of 
nonsuit. The motion was denied and he excepted. Then defendant 
rested, and renewed his rnotion for judgment a,; of nonsuit. Motion was 
denied and defendant excepted. 

Then counvl for State was to re-all Woodrow Prircl.  rho 
testified : ",lfter my car was taken I had a conwrsation with Gentry and 
a~kc t l  him whether or not he had received his personal chcck back. I 
asked him if he had a check or anything to show he sent the c2hrc.k nl) 
t h t w ,  and he qaid S o ,  he didn't have anything to show that  htb had hcnt 
t h ~  money up  there, just my  word." 

Llgain the State rcstetl, and defendant, reserving r x c c p t i o ~ ~  to dtliial 
of his motion for judgmcnt as of nonsuit, again rested, and rencwctl his 
rnotion for judgment as of nonsuit, to the dcnial of which he :iqain 
excepted. 

Vcrtlict : Guilty as charged in the hill of indictment. 
Jntlgment : Imprisonment in thc common jail of Calclwell ('or~rity for 

the term of threr years and assigned to do lahor under the wperviqion 
of the State Highway and Public Works Commission. 

Defendant appeals therefrom to the Supremr Court and awigns prror. 

. l t forney-G~nera l  M c M d J n n  nnd . l ss is fnnt  .I f f a r n q , ~ - G ~ n c r u l  R r o f o n ,  
Rhorles, and Moody for fhe Stnte .  

IT.'. H .  Sf rickland for defendtrn f ,  nppcllnn f .  

WINBORNE, J .  The statute, G. S., 14-90, npder which defendant is 
indicted and convicted, provides in pertinent par t  that  "If . . . any 
agent, . . . except persons under the age of sixieen years, of any p r~~son ,  
shall embezzle or fraudulently or knowingly and willfully misapply or 
convert to his own use, or shall take, make away with or secrete, with 
intent to embezzle or fraudulently or knowing1,y and willfully misapply 
or convert to his own use any money, goods or other chattels . . . or any 
other valuable security whatsoever belonging to any person . . . which 
shall have come into his possession or under hi3 care, he shall be guilty 
of a felony, and shall be punished as in cases of larceny." 

I n  the light of the provisions of this statute, defendant stressr? for 
error the denial of his motions for judgment (1s of nonsuit. I t  i. the 
well settled law in this State that  in considering a motion for judgment 
as of nonsuit in a criminal prosecution, the evidence must be taken in 
the light most favorable to  the Stale, and if ml-en so taken there is any 
competent evidence to support the allegations clf the bill of indictment, 
the case is one for the jury. And, on such nlol,ion the State is entitled 
to the benefit of every reasonable inference which may be fairly deduced 
from the evidence. See 8. v. Davenport, 227 N. C., 475, 42 S. E. (2d), 
686, and cases there cited. 
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Applying this rule to tlie present case, there is evidence tending to  
show, or from which reasonable inferences may be drawn as tending to  
sliow every essential element which enters into the crime of embezzle- 
n~en t ,  as required by the provisions of tlic statute. G. S., 14-90. There 
is evidence tending to ellow that ill tlic transaction in question based 
upon valnal~le consideration defcndalit became tlie agent of Woodrow 
Price (1)  to obtain rnoiicy from Sat ional  Trading Conipany of Hickory, 
N. ( I . ,  on Price's account eridenced by his note, and (2)  to pay the 
inonr2g to the Xational Investment ('ompany of Baltimore for the pur- 
pow of having title to I'rice's autoniobjle ~ d e a s e d .  The evidcnce also 
tcl~d. to show that  clefcndant obtaincd the moncv in cash from ational 
'I'vadirig ('onipany of IIickory, K. C., on pa l~e r i  esecuted or purporting 
to I)(' c~xecutrtl by Price, and had the money in his possessioii. The evi- 
tlriic~. further tcnds to show that tlcfontlant ~riisapplied the Inoney, or 
( ~ u i w ~ ~ t ~ d  it to  his own use. illso tliere is sufficient evidence from which 
it may hr inferred that  the misapplication of the money by defendant, or 
the ronversion of it to his own ilst was knowingly and willfully done with 
fraltdulent intent. 

Frandulent intent which constitutes a necessary element of the crime 
of cmbc~zzlernent, within the meaning of the statute, G. S., 14-90, is the 
intent of the agent to embezzle or otherwise willfully and corruptly use 
or ~llisapply the property of tlic principal 01- employer for purposes other 
than those for which the property is held. S.  I * .  f l o w a r d ,  222 N .  C.. 291, 
22 S. F,. (2d),  917. See also S. v. N c D o n n l d ,  133 N. C., 680. 45 S. E., 
582; A'. I ? .  Lancas t e r ,  202 N. C., 204, 162 S. E., 367; 15'. I ) .  AIfcLean, 209 
N .  ('., 38, 182 S. E., 700. 

ITencc, the motions for judgment as of nonsnit mere properly denied. 
Ikfendant  also bases other assignments of error upon general excep- 

tions taken t~ the admission of the Exhibits A to F. The principal 
argument is that  these exhibits are hearsay evidence. I t  appears, how- 
rver, that  the existence of such papers tended to corroborate the witness 
Wootlrow Price, and were competent for that  purpose. I t  will not be 
ground of exception that  evidence conipetent for. some purposes, but not 
for all, is admitted generally, unless the appellant asks, a t  the time of 
admission, that  its purpose shall be restricted. Rule 21 of Rules of 
Practice in the Supreme Court, 221 N. C., 544. Here the record on the 
present appeal does not show that  any such request was made by appel- 
lant. Hence, in the admission of the exhibits in evidence, no error is 
made to appear. 

Regarding Exception No. 11. The argument here advanced is that  
the question and answer are incompetent for the reason that  the witness 
could not know why his car  had been repossessed and that  he did not 
sap what Baltimore company had repossessed the same. I n  the light of 
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the stipulation of record, p. 25, i t  ~vould  seem tliat the court  below must  
have deemed the objection to tlic answer inhufficient, aiitl p e r h a p  too 
late. U o d g e s  P.  It'llson, 165 N. C:., 383, 81 S E., 340. But ,  be t h a t  as  
i t  may,  we fai l  to  see harmful  error. T h e  wi;ncss had  testified without  
objection t h a t  '(The Bal t imore coinpang took t h e  car." T h e  S a t i o ~ i a l  
I ~ i r e s t m e n t  Company of Baltimore is the only Bal t imore coriipany to 
which referelwe hat1 been made. I t  was the o i Jy  Bal t imore company, so 
f a r  as the endelice discloses, t h a t  had  a n y  claim against  the car .  T h e  
reisonable inference is t h a t  i t  \\:is t h a t  company t h a t  repowxsed the 
car  and tliat i t  did i o  bccansc thcre wa.; d c f a ~ l l t  i n  the papitlent of the 
i~idrbtctliiess to  it. Morc.orer, thc criticlice that ~vl icn Pr ice  c l~~pl ia t i ca l ly  
challenged the rcraci ty  of defendant i n  s tat ing t h a t  hc liad ic11t his per- 
sonal check to the 13altirnore coii~l)any,--that he liad never writ t l i c ~ r ~  
anything,  defendant did not say  a11ytlling for  a bit, did not remerriher 
what  lie sent, hu t  did not d e ~ i y  i t .  Tlicse a r c  circu~nstaiices tending to 
show a n  adniission tliat he had not w i t  the money to p a y  the debt to  
xatioiial Invei t inent  Company.  Compare S. 1 % .  ITnulkins, 214 S. C., 
326. 199 S. E., 284, and cases cited. 

Thc  a s s i p m c n t s  of error  directed against the charge a r e  not  ell 
taken. T h e y  relate to  portions of thc chargc in  ~ h i c h  the  court was 
recapi tulat ing the evideiice, and s tat ing contentions, and the record does 
not s h o ~ v  t h a t  the court's a t tent ion was called to  a n y  misstatement. Ordi- 
nar i ly ,  a n  error  i n  s tat ing the  content io~is  of a party o r  i n  rccapitnlating 
the  eridcnce should be called to  the at t rnt ion of the court in  t ime to 
afford a n  opportuni ty of rorrcctioi1,-othcr~vi:,e i t  m a y  be regarded as  
waived or  as  a harrriless inadvertelice. See S. I - .  Jlrl\'nir, 226 S. C., 462, 
38 S. E. ( 2 d ) ,  514, ant1 cases cited. 

-111 other assignments of error. a f t w  due con4tlrration. l~avt.  beell 
found to he without merit .  

ERVIK. J., took 110 p a r t  in the  consideration or dwision of this case. 
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(Filed 24 J ln rc l~ ,  1948.) 

1. Appeal and Error 8 2%- 

While tlw form of tlie ; w i g n n ~ e n t s  of er ror  must depend largely u ~ o l l  
thv circumstmices of e ; ~ c l ~  case. they should clearly present t he  e r ro r  
rcllied up011 without the necessity of going heyond tlie a s s i g n m e ~ ~ t  itself 
to 1v;lrri w11:1t the  qnestion is. 

2. Appeal a n d  Error # 
The brief shonltl succinctly st:rtr the  (]nestions of lirw  rising ~llU)ll the  

c~xwptions which rcppell;~nt desires to have tlisc.usset1 a d  decided so ns to  
er~;chlt~ th?  court. a s  well :IS con~lst'l. to o l ) t : ~ i ~ ~  1111 inimediate grasp of the 
11:rt n w  ctf the  controversy. 

:I, Automobiles @ 1811 (2)- 

' h o  w r r ,  traveling in opl)ositr tlirectionh, collided on the  highway. 
'l'here W I -  conflicting evidence for  plaintiffs and  for defendants tending 
to show, rt+pectively, t ha t  the  other c a r  was  being operated on i t s  left 
4clr of the  highway. Held: The conflicting evidence raises questions of 
facat f o r  the determination of t hc  jnry. 

4. 'l'rial 5 1 5 -  
Motion to  str ike must he made imrnetliately a f t e r  the  testimony objected 

to in order to presprve an  excegtioll to t he  admission of t he  evidence. 

Ol~jwtio11 to the admission of :I photograph in evidence, interposed for  
the first time when it witness ~ ~ n d e r t a l t e s  to  w c  t l ~ e  photograph to explnin 
his tcstimony, is  too late. 

Where ;I photograph is  iihecl solely to c,splnin twtimony a s  to the  damage 
to ;I c a r  and not to c1epic.t the scciie of the  accident, the  fact t ha t  the  ca r  
11:1tl l w w  moved from the  s e e ~ ~ e  a t  the  tinle the  photograph was  taken 
do(+ not render i t  incompetent. 

7. '&id 31b- 

T h e  trial  conrt ,  ill reviewing thcl eritlencr~, is not required to  give a 
\e rbat im recital of the  testimony, hut only :I slimmation snfficiently com- 
prehensive to  present every sul~s tant ia l  and essential fea ture  of the  case. 

H. Appeal a n d  Error 5 Bc (6)- 
In t h e  court's summation of the  evidence, inaccurate statemeuts of facts 

in evidence, a s  distinguishctl from a statement of fac ts  not shown in the 
ruidenw, must be brought to t h e  court's at tention in a p t  time in order for 
:in exc-egtion thereto to be considered. 
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9. Automobiles # 12a- 

'l'\\o c i~- i l  tlctlon. t o  rec.ovc3r cwlt~pcw.atio~~ for  11c~sonal  in1111.1c- and 
~ n ' o p c ~ t y  tla~napc,q ~ n u l t i l i g  from a tasi-aaton~ohilc  collision. 111 the 
1'ar.ons ( 3 ~ ~ e  the d e f c ~ ~ t l a n t c  plcatled a cou~iterclaini.  T11e two ci~w.; u e r c  
tried together by conscnt. 

O n  25 J u l y  19-16, S t c v l n ~ a ~ i  vir, o l ~ e ~ ~ a t i ~ ~ g  an i iutolnobil~ O H  the 
Wilkc~boro-Lenoir  lliglln a-y, going ill  :I \I citcrly direction toward- T.ei~oir. 
Parsons was his guc i t  ~ ~ s w i g ~ r .  &\t  the sarilc t ime Bcnficld way opc>~-  
a t ing  a t a s i  bcloliginp to dcfclitlant lIc1,c~wli on tlic .alllc h i g l i n n ~ .  p o l ~ i g  
castcrly to~rar t l -  JVilkcsl~oro. 1 1 ~  was a t  tlir' t ime a11 e m p l o y ~ c  of 
RlcLran, eugagcd in thc iliscliwrgc of h i i  duties a. such. T h e  two vcliicles 
melt a11d collided in a curve j u i t  v,wt of the  r i l lage of B o o n ~ c ~ .  E r i d e i ~ c e  
as  to  the circumstances of the  collision ic i n  sharp  conflict. 

T h e  tcstirr~ony for  plaintiffs tcnds to -how t h a t  Steelman vat,  opcrat- 
i n p  his re l~ ic le  on his r ight  side of the road antl on thc  outside of the  
curve, a t  about  40 miles pcr Iiour; tha t  h l f i e l d  aplwoacched f rom the  
opposite dirertion a t  a high rate  of ~ ~ w c Y - ~ ~  o r  65 miles per h o u r ;  hi- 
t a s i  "was hou~lc ing  u p  sn( l  t l o \ r ~ ~ "  antl waq  I o (~11ng  to its left arr0.s tlw 
center of the road. "TThen the tas i  l w g ~ ~ i  to 'or11c illto tlw c11rw 1 1 ~ ~  
(Bcilfield) was corning too fast  \rht>n he started to make the curve h~ 
couldn't makc  it, the ca r  kept  veering over toward us." Steelmail cut 
his car  t o  the  r ight ,  par t ly  off the hard surface, when the taxi collided 
with his  r igh t  f ron t  wheel, "bou~icccl n p  oil top" of the auto111o1)ilr and 
"bounced back off thc  side of our  car and was s i t t i q  ahont niidwa,ys of' 
t h e  road." Parsons was thrown against thc  ~ r i n ~ l s l ~ i e l d  alld then out of 
the ca r  on tht, bank of the  road, wffc r ing  certain ~ ~ e r s o n a l  i~ i ju r ies .  
Steelman remained under  the steering wheel and suffered a fractured 
pelvis arid other seriou7 injuries. H i s  ca r  was hadly damaged. 

On the other hand, the evidence for  the defendants tell& t o  s h o ~  t h a t  
just as  the  t as i ,  going about 40 miles per hour, reached or was el l ter i r~g 
the curve, Benficld saw Stcclman's automobile apl?roaching 011 the xvrong 
side of the road and t h a t  h e  cu t  to  his right.  pa r t ly  off the hard surface, 
to  avoid the  collision, b u t  was h i t  by plaintiff's automobile and the taxi 
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was knocked backward 1 0  or  1 5  feet. Benfield suffered certaln personal 
injur ies  and "the whole f ron t  end" of his taxi  was mashed in. 

,It the  hearing in the  court below appropriate  i9sue.i in each action 
were submitted to the jury. 111 the Parsons case these included issues 
raised by defendants' pleaded counterclaim. T h e  issiies in  each case were 
answered in favor  of the plaintiff.  F r o m  j i ~ d ~ n ~ e n t ~  on the verdicts 
defendants appealed. 

D ~ R S I ~ I I . ~ , ,  J. T h e  defendants'  a ~ \ i g n m e n t \  of c l ~ o r  ron;;ist of a 
~ ~ r i o t i m  l isting of the exceptions entered dur ing  the t r ia l .  Two and one- 
half pages of their  brief a r e  consumcd in s tat ing the "que-tioils involved." 
The  as  stated a r ~  t h r  exreptioils in  abbreviated form, of 
which the following i~ typical : ((ma.: tlicrc error  .in the qnwtion and 
a n s ~ v r r  set fo r th  i n  AIssignment of El-ror  S o .  1 (R. p. 21) ?" They  make 
no effort to +tat?  the questions of law raised by their ex~ept1011- which 
thev desire to  have discussed and dccidetl. 

"J11st what  will constitute a snfficicntly ~ p w i f i c  a=qignn~e!lt n i ~ l s t  de- 
pend very largely upon the special circlln~stances of the partirillar case;  
hnt always the very error  relied npon should he definitely and clearly 
prcscnted, and the Cour t  not compelled to go beyond the a ~ s i g n m e n t  itself 
to  learn what  the  question is." 7 ' h o r n p v o n  7). R. R., 147 S. C.,  412;  
Por ter  v. L u m b e r  Co., 164  N .  C., 396, SO S. E., 443. 

". . . the m i n t s  determinative of the appeal,  shall be stated clearly - - 
and i ~ l t e l l i ~ i b l y  by the assignment of errors  . . .," X r D o u v l l  I ! .  K e n t ,  
153 h'. C., 555, 69 S. E., 626;  .Jones c. R. R., 153 F. C., 419, 69 S. E., 
427; Cecil 7 ) .  I , j r n ~ b ~ r  Co., 197 S. C'., 81, 147 5. E., 7 3 5 ;  Rnli~ls I < .  h p t o n ,  
193 3. C., 128, 137 S. E., 1 7 5 ;  .Jenkins I > .  Cnsfel loe ,  209 S. C., 406, 
181 S. E., 266;  IInrrell  v. W h i t e ,  208 N. C., 409, 181  S. E., 263;  and 
'(the first page of appellant's hrief . . . shall be used . . . for  a s~wcinc t  
statement of the question or question.; involved on the  appeal. Such  
statement should not ordinari ly  cxcertl fifteen lines, and qhoi~ld never 
exceed one page . . . 

"The statement of the questions involrrd or presented b , ~  the appeal,  
is designed t o  enable the Court ,  as  well as counsel, to  obtain a n  imme- 
diate  view and grasp  of the na ture  of the controversy; and fai lure  to 
comply with this  rule  m a y  result i n  dismissal of the appeal." Rule 27$'2, 
221 N. C., 562;  C n l d ~ i w / ~  1) .  R. R., 218 N. C., 63, 1 0  S. E. ( 2 d ) ,  680;  
T , u m h ~ r  Po. I ) .  L n f h n m ,  199 K. C., 820, 155 S. E., 9 2 5 ;  Pruitf 1) .  W o o d ,  
199 S. C., 788, 156 S. I?., 126. 
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I t  would seem that  the nlotioii of plaintiffs to dismiss is not without 
substantial merit. 

Clearly there was sufficient evideuce to repel the motion for judgment 
as in case of nunsuit and to require the submission of appropriate issues 
to the jury. It was for them to decide the credibility of witnesses aud 
sift the truth from the conflicting testimony. 

Exception? relating to the admission of testiriony are without merit. 
Kliile it is cuntwded that one of the answers of' r~laintiff Steelman was 
not responsive and based on opinion and not on fact, there was no motio~i 
to strike. Hot ly / \  1 % .  IPilso~a, 165 E. C., 323, 81 8. E., 782; Luttrell z.. 
Hnrdiu. 1!13 S. ('.. 266, 136 S. E., 726, and citl2d cases. A motion "to 
\trike all testimong of plaintiff" entered a t  the conclusion of his testi- 
mony in chief ic not sufficient to  raisrx the question sought to be presented. 

Likewise. thcre mas no exception to the introduction of the ;ihotograph 
used to illuhtrate the testimony of the vitness concerning the damage 
done to the Steelman car. Exception was interuosed for the first time 
when the n-it11e.i undertook to use the photograph to explain what lie 
had said. 14'. 1 . .  I;clrdncr, t r u / e ,  11. 567, and cases cited. 

the photograph was used only to explain and illustrate the testi- 
mony concerning damage to the car and not to depict the ecene of the 
accident. it n a s  not rendered' incompetent by reason of the fact the 
automobile had been moved from the scene a t  the time the photograph 
was taken. Furthermore, the same ~ r i d e n c e  ~vkis offeiwl later without 
objection. 

The court, in r ~ r i e w i n g  the evidence offered by the respective parties, 
is not required to give the jury a verbatim recital of the testimony. I t  
must of necessity condense and summarize the essential features thereof 
in short-hand fadlion. A11 that  is required is a summation sufficiently 
comprehensive to present every substantial and (essential feature of the 
case. When i t< statement of the evidence in condensed form does not 
vorrectly reflect the testimony of the witnesses in any particular respect, 

iq the dutg of counsel to call attention thereto and request a correction. 
There was tectimony concerning the use of a cast on Steelman while 

he was in the hospital. The doctors cliscussed p u  ting him in a cast and 
'(they came to my room and wanted to put me ii one but I asked them 
not to. They said if I observed orders they would not." As to the 
manner of operation of the taxi, Parsons testified, "When the taxi began 
to come into the curve he was coming too fast when he started to  make 
the curve he couldn't make it,  the c7ar kept veering over toward us." 
Exceptions to excerpts from the court's review clf this and other testi- 
mony offered point out inaccurate statements of facts in evidence rather 
than statements of fact not shown in evidence. Hence Smith v. Hosiery 
-1fill. 212 S. C., 661, 194 S. E., 8 3 ;  S. 2.. Wyont, 218 N. C., 505, 11  



S. E. ( 2 d ) ,  473;  Cur lee  2;. Scnles ,  223 S. C., 788, 28 S. E. f 2d ) ,  576, and  
like cases a re  not i n  ~ o i n t .  Instead they fa l l  within the line of decisions 
represented by  Sorrel l s  u.  Decker ,  212 N. C., 251, 193 S. E.,  14 ;  El l i s  
v. W e l l o n s ,  224 N. C., 269, 29 S. E. ( 2 d ) ,  8 8 4 ;  and S .  c. E d w a r d s ,  ede ,  
153. L\s the Cor~r t ' s  attention was not called thereto and exception not 
entered in a p t  time, they a r e  not now tenable. 

.It the timc of the occurrence which is the subject mat te r  of this con- 
troversy G. S. 20-141 was ill ful l  force and effect. Hence, evidence of 
speed greater than  was reasonable and prudent  under the conditions then 
existing and,  i n  any  evclrt, i n  excess of 45 miles per hour, was evidence 
of negligence. R o l m z n  v. S i lber t ,  219 N .  C., 134, 1 2  S. E. ( 2 d ) ,  915;  
I1oh.e 7.. G r e y h o u n d  Corp. ,  226 N .  (7.) 692, 40 S. E. (%I), 345. F o r  
prceent law sec C11. 1067, see. 17, Session Laws 1947. 

T h e  court's c l ~ a ~ g e ,  considered contextually, discloses t h a t  it  adequately 
and clearly defined proximate cause and  the degree of care required of a 
nlotorist in  the  operation of his whicle .  Exceptions to excerpts there- 
f r o m  cannot be sustained. 

Other  exceptions relied on by appellants have been carefully consid- 
ered. They  present n o  new or  novel question of l aw and a r e  not of 
si~fficient mer i t  t o  require discussion. 

N o  harmful  o r  prejudicial e r ror  in  the t r ia l  below is made to appear. 
Hence the judgments entered must  be affirmed. 

S o  error. 

(Filed 24 March. 1948.) 

1. F:jcc.tment 5 S 

.\ magistrate has j l~ r i sd ic t io~~ of proceedings in <nmmary ejectment onlr 
i f  there is a contract of tenancy c r ~ a t i n g  the relationship of landlord and 
tcmant and if defendant holds ovw nftcr the expiration of the term, and 
the remedy docs not ~ s t c n t l  to :I tPn;lnt a t  wfferance nr a t  will. G. S., 
,42-26. 

2. Ejectment 0- 
'I'he inripdiction of the Snwrior Conrt on appeals in summary ejectment 

is derivative. and where the jnry. upon conflicting evidence. in a trial 
free from error, finds that defendant did not enter into possession as  
tmant  of plaintiff, jlitlgment for tlefentlant is not error. 

,\FPEU, by plaintiff f rom P n t f o n ,  8pcci(i l  . T v d p ,  Sept~mber-Cktober  
T w m ,  1947, CALDWELL. NO error. 
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Proceeding in summary ejectment instituted in a magistrate's court 
and heard on appeal in the court below. 

The jury for their verdict found that  defendant did not enter upon 
and occupy the premises as tenant of plaintiff. The  court thereupon 
entered judgment for defendant and plaintiff allpealed. 

K. If. Sfrickltrnll  for plaintiff appe l lan f .  
M a x  C .  W i l s o n  for defcvtdnnt appellee. 

BARNHILL, J. The magistrate before whom this action was instituted 
had jurisdiction only in the event the relationship of landlord and tenant 
existed between plaintiff and defendant. G. S. 42-26; Howell  I-. B r a n -  
son,  226 N. C.. 264, 37 S. E. (2d),  687. On  appeal the jurisdiction of 
the Superior Court was derivative and trial there was limited to the 
issues properly raised in the court of origin. W e l l s  v. W e s t ,  212 N.  C., 
656, 194 S. E.. 313; Al len  1.. Insurance Co., 213 N. C., 586, 197 S. E., 
200; Cheek  7%. Insurance C'o., 215 N .  C., 36, 1 S. E. (2d),  115;  Leonard 
c. Coble ,  222 S. C., 552, 23 S. E. (2d),  841; Howel l  v. Branson ,  supra. 
I n  brief these were: (1) Was there a contract of tenancy creating the 
relationship of landlord and tenant;  and if so, ( 2 )  did defendant hold 
over or  continue in possession after the expiration of his te rm? 

Tha t  defendant entered into possession of t h ~  premises a s  tenant of 
plaintiff was denied. The evidence in respect thereto was in sharp 
conflict. The  jury has resolved the question in favor of defendant, in a 
trial free from error. 

Plaintiff argues that  defendant is a t  least a tenant a t  sufferance or a t  
will. I f  so, his remedy is not by summary ejectlnent, and the issue was 
not triable in this cause. 

I n  the tr ial  below we find 
N o  error. 

STATE v. JAMES LEROY JACKSON. 

(Filed 24 March, 1948.) 

1. Criminal Law BSf- 
The use of the phrases "tending to show" or "tends to show" in array- 

ing the evidence for the State, the same expressions being used in recit- 
ing defendant's testimony, does not constitute an expression of opinion on 
the facts. G. S.,  1-180. 



S. C. j S P R I N G  TERM,  1948. 657 

2. Criniinal Law 5 5Yd- 
'I'hr c.11irf purposr3s of tht~ charge arc clarificatiolr of the  ibsues. el i~nilra-  

tiorr of extraneous matters. and  declarntiou :1nd npplic~atio~~ of the l i ~ \ v  
i~rising upon the evidence. G. S., 1-180. 

3. SamtB: Cbiininal Law 9 81c (2)- 

The :~ctiolr of the trial court ill pref;icil~g 21 sl~eciiil i u s t r ~ ~ c t i o ~ ~  with a 
c,h:~rgcb th;rt the jury sl~onld disregard p r r ~ i o w  i~~strnctiol~s if ;urd to  
1 1 1 ~  t ~ x t m t  c ~ f  incollsistency \vitl~ the instrnetiol~s alwnt to l ~ e  g i ~ r n .  is 11ot 

:~]~provetl. but  in the instant case it i s  I t c l t l  not prejutlicinl. 

A \ ~ > ~ ' ~ ~ ~ ,  1y3 defendant from C:u:yu, . I . ,  at  Deceniber  tern^, 1947, of 
I ~ ~ J ~ K E .  

('riminal prosecutioi~ 011 indictment charging the defendant with the 
~ ~ ~ u ~ . t l p r  of olrr David II. Francum. 

Thcl record discloses that on the night of 18 November, 1947, David H. 
Francurn and his wife, Swamie, drove from their lunch stand in Valdese 
to thrir home in the country, a distance of about 1.8 miles, carrying with 
tlieln moht of the money which they had taken in during the day. When 
they arrived at home, they went into the house, the husband lighted the 
l a n ~ n  and fixed the fire in the stove. H e  then returned to the front ~ o r c h .  
I'wtty soon his wife heard a shot. She ran out on the porch and found 
her hushand in a slumped position. While trying to assist him, someone 
began hitting her over the head with a board. She slumped down 
behind her husband. feimine: unconsciousness, and waited for their 
assailant to depart, i;hichuhe udid after taking i h a t  money the husband 
had in his pockets. The wife then managed to get her husband into the 
housc. H e  died a t  11 :15. The wife remained in the house all night, 
being afraid to get out in the dark and rain, and when i t  was light she 
went and called for help. 

The defendant, a neighbor living near-by, was arrested and charged 
wit11 the killing. H e  confessed to the officers that  he shot the deceased, 
hit his wife over the head with a stick, and took the money. H e  further 
stated in his confession, which was admitted without objection, that  he 
planned to shoot the deceased in  order to get his money. I n  time past, 
the defendant had been a police officer in Cincinnati, Ohio, for about 
three years. 

On the witness stand, the defendant repudiated his confession; said 
that  the shooting was accidental; that  he went to the rescue, and that  
when he saw what he had done he became confused. struck Mrs. Swamie 
Francurn over the head and took her husband's money. 

Verdict: Guilty of the capital felony of murder in the first degree. 
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STATE 2'. JACICSOS. 

Jutlgmrnt : Death by asphyxiation. 
Thc drfendant appeals, assigning errors. 

Ai lorn~y-Gencru l  Mc.Xullnn n ~ l d  rZssistant L l f t o r ~ r e y s - G p ~ ~ i ~ r ~ ~ l  Rrufon, 
Bhodes, and X o o d y  for t h r  S f a t e .  

0. I,. Nor ton  and Russell Berry  for defendnnt 

STA(<Y, C. J. The case presents little more than issues of fact, deter- 
n~iiiable alone by the jury. ,111 of the exceptions, here pressed, are 
directed to portions of the charge, and to the failure of the court to 
declare and explain the law arising upon tlie evidence. G. S., 1-180. 

First, the drfendaiit contends that  by using the word*, "tending to 
show" or " t ~ n d s  to show," in arraying the evidericc offered hy the State, 
the court expressed an  opinion on the weight of tlie evidence. The same 
expressions were used in reciting the defendant's testimony. These ex- 
pressions have been held not to impinge the provisions of the statute nor 
to  constitute an expression of opinion on the fa(2ts. S. v. Howard,  222 
N .  C., 291, 22 S. E. (2d),  917; S. zy. Harris ,  21:3 N .  C., 6-18, 197 S. E., 
142; S .  11. Jnckson,  199 N. C., 321, 154 S. E., 402. 

Jus t  before concluding his charge to tlie jury, the trial court gave a 
special instruction a t  the instance of the prosecution, prefacing the same 
with the following direction : '(If the court has a t  any time given you 
any instruction inconsistent with thc instruction which I <hall presently 
give you, then you will disregard any such foi-iner instruction to the 
extent of such inconsistency a i d  be governed by the following mandate :" 
(Then follows the special instruction.) 

While no particular harm secms to have resulted from this preliminary 
statement in the instant case, it  is not to be approved a.; a general 
practice. The trial court ought not to submit hi'; charge to the jury for 
elimination of inconsistenc4rs. I t  i i  his duty to '(state in a plain and 
correct manner the evidcnce given it1 the case and derlare and explain 
the law arising thereon." G .  S., 1-180. The chief purpose? of the charge 
are clarification of the issues, elimination of extraneouq matters, arid 
declaration and application of the law arising upon the eridence. I r ~ i i ~  
I * .  R. R . , 1 6 4 N . C . ,  6, 80 8. E., 78;  15'. c . i ~ a f t h e w s ,  78 N. C., 523; 5'. I.. 

Ihn lop ,  65 S. C., 288. "The jury should pee the issues, stripped of' all 
redundant and confusing matters, and in as clear a light a.: practicable." 
S. 1,. W i l s o n ,  104 N .  C., 868, 10 S. E., 315. 

The record in this case is one of moving pathcls. frugal and hard- 
working couple of Swiss descent or ancestry, living peaceably in their 
humble home, meet with a monstrous tragedy in a land dedicated to their 

and welfare. Are there no preventives for such crimes? S.  1,. 

Gosn~11, 208 N .  C., 401, 181 S. E., 323. Does the deterrence theory 



N, C.] SPRING TERM, 1948. 659 

belong e x c l ~ i ~ i v e l y  t o  t h e  field of l a w  en fo rcemen t?  S. v. Phifer, 197 
N. C., 729, 150 S. E., 352. A civilized S t a t e  might well  pause  a n d  
ponder  t h e  ma t t e r .  

Tl ie  record is f r e e  fro111 reversible er ror .  T h e  verdic t  a n d  judgmen t  

will  be upheld .  
No e r ro r .  

~ ~ K v : N ,  J., took n o  p a r t  ill t h e  consicleration o r  decision of th i s  case. 

(Filed 24 hlnrcli, 1048.) 
1 .  1tohkr.y g 3- 

\Vht>rtl selmratc i~~d iv tmrn ta  charging t l r f e n d a ~ ~ t s  with robbing two ilrtli- 
r i du i~ l s  a rc  consolitlated for tr ial ,  ant1 there is  no eridrnct. tha t  defentl- 
:intc took an.\' moliey or  goods of wine from on(. of tlie l ~ r s o n c  nanwl ,  
 notion to nonwit  tliat proseention ~ l iou ld  be :~ l lomt~ l .  

('omrnon law rol~lwry ic the fc.lo11io11q taking of m o ~ ~ o y  or p o ~ d s  of any 
v:~luc> from the person of nnotlier, or in hi.; presenre, against his will, by 
~ i o l e w r  or  putting him in f e a r ;  and by statutory provision, a more severe 
~~nniahni twt  is  prescribed if the  offense be committed by the use or  threat-  
c,11c4 Iwc7 of firearnis or  other dangerous weapon whereby the life of a 
lwraon is  twla i~gered or  threatened. G.  S., 14-87. 

Ik fmdnn te '  contcwtion that  nonsuit sliould have been allowed on the  
c l~i i rg t~  of robbery hwaus r  the eritlence failed to show violence o r  intimida- 
tion in the  feloniour t:lking of money from the person of prosecuting 
witnesh, it lwing in eridcnce that  defendmts  accon~plished tlie taking by 
ilnpc~rson;~ting oflicat~rr of the law and threatening to ar re \ t  the victim 
for an  alltxged o f f~~ thc~ .  i.7 lrcJld untt3nal)l(> when there is  eridenc8r t h a t  de- 
fentltlllts :llw u w l  !)11q4c.~ll forc8e nntl threirtened to inflict hodily i11j11r.y 

4. Same- 

Whcrv there i s  e v i d r ~ ~ c e  that  one of defendants, in feloniously taking 
money from the  person of prosecuting. witness a g i i i n ~ t  his will by violen(.e 
; ~ n d  intimidation, flonrislietl and threatened to nse a pistol, tlie other cle- 
f rndant  being presmt  aiding and abetting tlie commission of the offense, 
the  evidence is sufficimt to sustain conviction of robbery wit11 firearm\. 

5.  Indictment § 2 2 2  
An intlictment for  rohbery with firearms will support a convictioll of the 

lesser offenses of common law robbery, assault, l a r c e ~ ~ y  f rom the  person, 
or simple larceny, if there is  evidence of guilt of such lesser offenses. 
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Where a11 the rrit1enc.r tri~tls to silo\\- that tlrfer~tlni~ts ft>loi~iorlsly took 
nloiicy from tliti person of prosc.c.ntil~g witl~rss 1,s. ~ i o l o n w  illid against his 
will tl1rong.11 the l iar  or tlirentencvl use of firc.~rrns. tl~tl voilrt properly 
limits the jury to :I verdict of gniltg of robbery v i t h  firearnis or a verdict 
of  not guilty, t11t.re I~cing. no eritlel~ce \\'urrantir~,: thr) co11l-t in submitting 
the. qnrstioil of ~ ( ~ ~ I Y I ~ ~ I I I ~ s '  g~i i l t  of 1 ( w  t1~g.n (,s of tl~t, ~ . r i n ~ ~ .  G.  S., 
3.;-109; G.  S.. 15-170. 

. \PPL \ I ,  by d(,fendants, Glelin Bell ant1 Mil lard I k l l ,  f rom C ' l u n ~ n f ,  J . ,  
and a jury, a t  S e p t e m b n  Term, 1947, of Yan~rx .  

Two q a r a t e  indictnimts  were returned against the  defendants, one i n  
criininal a c h o ~ i  No. 199 charging them with robbery wit11 firearms of 
Erncst  Fox  and thc~ o t h w  i n  cr iminal  action K O .  210 c l ~ a r g i u g  t h r m  with 
robbery \I i th  firearms of S tewar t  Fox. I'pon suggestion of the defend- 
ants,  thfl cases a c r e  r e m o d  from W ~ l k c s  C o u n t j  to  Yatlkiu County for  
trial p~~rbu: in t  to G. S., 1-81. T h e  t n o  indictn cn t i  n e w  consolidated 
for  t r ia l  by con.;ent, and \$ere treatcd iu tlir court below as separate  
ronnts  in  the same bill. A'. 1..  Lllrzdlg(j, 206 N. ('., 850, 175 S. E., 191. 
The  tlcfcndants pleaded not gui l ty  t o  both charge.,, 

l 'he defrndants  offclred no er idenrc relating tcl thc nierits. Str ipped 
of its noncssrntinls, the uncontrovcrtc.tl t ~ S t i r n o i i ~  of the Stat(. presented 
the picture set fo r th  below. 

Sometime af ter  midnight  on 26 L\pril ,  1947, Ernest  Fox, his twelve- 
year-old daughter ,  F a y e  Fox,  and his  sistel--in-law, Llilecn Fox, were pro- 
ceeding in a wcsterly direction along a highway ill Wilkc.: ('ounty in  a 
S tudrbakr r  pick-up t ruck ownpd by E r n c i t  Fm aiitl d r i w n  by liis 
brother, Stcivart Fox. This t ruck was chased, ovc'rtaken, anti stopped by 
the  occupant.: of a n  automobile, which was c q u i p p d  with a spotlight and 
which was brought to  a standstill  within six fect of t l i ~  truck. TIP two 
defendants alighted f rom the auton~obile ,  l e a ~ i n g  a third marl 'sitting 
therein with something which Ernes t  F o x  took to be a ~ a n e d - o f f  shotgun. 

Af te r  dismounting f r o m  the  automobile, the defendants went t o  the 
t ruck and falsely represented themselves and  their  conipanion i n  the 
automobile to  be officers of the law. T h e  defendant, Glenn Bell, wore 
"a police cap  with a badge u p  i n  front" and ":I blue coat like police 
wear" and  was armed with a pistol which was i n  plain view of Ernes t  
F o x  and the  other occupants of the truck. Glenn Bell threatened to 
arrest  S tewar t  F o x  f o r  speeding and demanded t h a t  he exhibit to  him 
the  rrgis t rat ion card covering the  Studebaker truck. Upon being in- 
formed t h a t  the t ruck belonged to Ernes t  Fox, Glenn Bell ordered 
Ernes t  F o x  t o  get out of the  t ruck and to submit  the  registration card 
to  his inspection. When  Ernes t  F o x  alighted from the  t ruck i n  response 
to  this command, Glenn Bell forcibly seized and searched h i n ~ .  IJpon 
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finding some pistol cartridges in Ernest Fox's pockets, Glenn Bell accusecl 
Ernest Fox of having a "damn gun" and commanded Ernest Fox to 
surrender such weapon to him. Ernest Fox thereupon took his unloaded 
~ i s t o l  from the glove compartment of the truck, and delivered i t  to 
Glenn Bell, who subsequently carried i t  away. 

After relieving Ernest Fox of the empty pistol, Glenn Bell said that  
he was going to arrest Stewart Fox for speeding and Ernest Fox for 
having a gun, and asked them "about paying a cash bond." At  this 
point, Glenn Bell stuck his own pistol against Ernest Fox's stomach, 
saying, "See how quick I can get i t  out. By God, I can use it. By God, 
I ain't afraid to  use it, and I will use it." Glenn Bell then "took his 
gun down and kept waving i t  around" and threatened to take Ernest 
Fox and Stewart Fox to jail unless they paid him $45.00 as fines "for 
speeding and carrying a gun." Ernest Fox thereupon gave this sum to 
Glenn Bell, who afterwards carried i t  away. At this time Ernest FOX'S 
little daughter, Faye Fox, was "crying big." 

Ernest Fox paid the $45.00 over to Glenn Bell because Glenn Bell 
and his companions were armed, because "they had me scared," and 
because he was afraid that  otherwise he and his brother would be forci- 
bly carried to jail by the defendants and their associate, leaving his 
small daughter and his sister-in-law unprotected upon an  unfamiliar and 
de~er ted  road a t  1 :30 o'clock in the morning. 

While these events took place, Millard Bell and the third man in the 
automobile were present, and by their acts, gestures, and words, they 
actively encouraged and incited Glenn Bell to  do the acts set out above. 

The jury found both of the defendants guilty upon both of the indict- 
ments. The court sentenced each defendant separately in each case to 
imprisonment in the State's prison for not less than fifteen nor more 
than twenty years, but provided, in effect, for only one punishment as to 
each defendant by stipulating that  the two separate sentences pronounced 
against each defendant should be executed concurrently. The defendants 
appealed to this Court, assigning errors in the trial below. 

Attorney-General lClcMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Allen & Henderson, F. D. B. Harding, and Trivet te ,  Holshouser & 
Mitchell for defendants, appellants. 

ERVIN, J. The defendants stress their contention that  the trial court 
ought to have dismissed both charges for insufficiency of proof in con- 
formity to  their motions for judgment of nonsuit under the statute. 
G. S., 15-173. I t  is obvious that  this position is well taken with respect 
to the indictment wherein the defendants are alleged to have robbed 
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Stewart Fox. The consequence is that conside,.ation will be given in 
detail here only to the assignments of error relating to the case in which 
the defendants have been convicted of the perpetration of robbery with 
firearms 11pon Ernest Fox. 

I n  so far  as it is now germane, the statute concerliing robbery with 
firearms or other dangerous weapons reads as follows: "Any person or 
persons who, having in possession or with the use or threatened nse of 
any firearms or other dangerous weapon, inlplenlent or means, whereby 
the life of a Iwrson is endangered or threatened, unlawfully takes or 
attempts to take personal property from another . . . or who aids or 
abets any such person or persons in the commission of such crime, shall 
be guiltg of a felony and upon conviction therecf shall be punished by 
imprisonment for not less than five nor more than thir ty years." G. S., 
14-87. 

Tn hi,. lncitl ol)inion in S. I - .  Kellw. 214 hT. C'., 417, 199 S. E., 620, 
X r .  .Jtc<tic.e Tl'i7lhorn~ pointed out that  the L~gis la ture  enacted this 
statutt, "to j)rovide for more severe ~ m ~ i ~ . l - n n e n t  for the commission of 
rot)bcry with firearms, and other spcd?cd weapons, than is prescribed 
for common law robbery." See, also, S. I ! .  .Jones, 227 X. C., 402, 42 
8. E. (2ti), 463. Robbery a t  comrr~o~i law i~ the felonious taking of 
rnoilcy or goods of any value from the person of mother,  or i n  his prps- 
rlicc, against his will, by violence or putting him in fear. 9. 11. Burke, 
73  N. C'.,  $3. 

The defentlantr claim a t  the outset that  the testimony of the State 
itself neg;itivrs the existence of the esqential element of robbery, whether 
a t  common law or under the statutcl, that  the taking of the property 
must he effected b,v violence or by putting the victim in fear. They 
point out that the defendants f a l ~ e l y  pretended that  they and their com- 
panion nc r r  officers possessing legal authority to make arrests, and 
aqsert that the prosecuting witness, Ernest Fox, gave the money to 
Glenn Bell rrirwly because the defendants threatened to arrest or proqe- 
w t r  him and his brother, Stewart Fox, for  allegcd crimes. The evidencc 
is not snsccptible to this construction. A\ll of the tcstiniony is to  the 
effect that  i n  addition to impersonating officers, the defendants and their 
companion enforced their demands upon Ernest Fox for the money in 
q u e s t i o ~ ~  by the use of physical force and by threat9 to inflict bodily 
injury upon him. I f  a person takes personal property with the requisite 
felonious intent from the person or presence of another against such 
other's mill by physical force or by threats of boddy injury, he commits 
robbery, notwithstanding his taking of the propert*y may be accompanied 
by a pretense that he is an officer of the law and by threats on his part  
to arrest or prosccute the other for alleged crime. lC1ontsdoca v. S t a f ~ ,  
74 FIa., 82, 93 So., 157, 27 11. L. R., 1 2 9 1 ;  8 f n t e  v. Parsons, 44 Wash., 
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299, 87 P., 349, 5 L. R. A. (N. S.), 566, 120 Am. St. Rep., 1003, 12  Ann. 
Cas., 61;  Bussey v. Stnfe,  71 Ga., 100, 51 Am. Rep., 256. See, also, the 
following authorities: 23 R. C. L., 1148; 54 C. J., 1022; 46 Am. Jur., 
Robbery, section 18. 

The defendants further insist, however, that, in any event, the evi- 
dence a t  the trial was insufficient to  support the action of the court in 
submitting to the jury the question of whether the defendants were 
guilty of the major felony of robbery with firearms upon the prosecuting 
witness, Ernest Fox, within the purview of the statute. The evidence 
adduced by the State not only tended to show that  Glenn Bell took the 
money of Ernest Fox from his person against his will by violence and 
intimidation with intent to steal, but it also tended to establish that  
Glenn Re11 was armed with a pistol, that  he took the money in question 
from Ernest Fox by the use and threatened use of such pistol, and that  
he thereby threatened, if he did not, in fact, actually enjanger, the life 
of Ernest Fox, and that  Millard Bell was present, encouraging and incit- 
ing Glenn Bell to  do such acts. Consequently, the testimony amply 
supported the theory of the State that  Glenn Bell actually committed 
the crime of robbery with firearms upon Ernest Fox within the meaning 
of the statute, and that  Millard Bell was present, aiding and abetting 
hi111 in its perpetration. 

The defendants excepted to the failure of the court to charge the jury 
that they might acquit the defendants of the crime of robbery with 
firearms charged in the indictment under consideration, and convict them 
of a crime of less degree. G. S., 15-169, 15-170. I t  is true that  in a 
pi-osccution for robbery with firearms, an accused may be acquitted of 
the major charge and convicted of an included or lesser offense, such as 
common law robbery, or assault, or larceny from the person, or simple 
Iarreny, if a verdict for the included or lesser offense is supported by 
allegations of the indictment and by evidence on the trial. 42 C. J .  S., 
Indictments and Information, sections 275, 283, 293; 8. v. dones,  supm; 
S. v. i l foore,  211 N .  C., 748, 191 S. E., 840; 9. I . .  Bol t ,  192 'N. C., 490, 
135 S. E., 324; 8. I ? .  C o d y ,  60 N .  C., 197. I f  the jury believed the testi- 
mony in the caee under review, however, i t  mas its duty to convict the 
defendants of robbery with firearms because all of the evidence tended 
to show that  such offense was committed up011 the prosecuting witness. 
Ernest Fox, as alleged in the indictment There was no testimony tend- 
ing to establish the commission of an  included or lesser crime. The evi- 
dence necessarily restricted the jury to the return of one of two verdicts 
as to each defendant, namely, a verdict of guilty of robbery with firearms 
upon Ernest Fox, or a verdict of not guilty. I t  follows that the court 
d id  not err  i n  failing to instruct the jury that they might acquit the 
defendants of the crime of robbery with firearms charged i n  the indict- 
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ment  i n  question and  convict them of a lesser 'offense. S. v. Sawyer ,  
224 N .  C., 61, 29 S. E. (2d) ,  3 4 ;  8. o. iVanning,  221 N .  C., 70, 18 S. E. 
( 2 d ) ,  521; S. v. ('ox, 201 N. C., 357, 160 S. E., 358. 
d painstaking examination of the ent i re  record leaves us  with the 

abiding impression t h a t  none of the  other  assignments of error  of the 
defendants i n  the  case under  consideration a r e  tenable. 

F o r  the reasons given, we find n o  e r ror  i n  the  t r i a l  of the  action i n  
which the  defendants were convicted of robbing Ernes t  F o x  wi th  fire- 
arms,  and  reverse the judgment i n  the  case i n  which the  defendants a r e  
charged with having committed a like offense uplm Stewar t  Fox. 

N o  e r ror  i n  cr iminal  action No.  199. 
,Tudpment reversed i n  cr iminal  action No.  210. 

(Filed 24 Jlurch, 1948.) 

1. ('onstitutional Law 99 17, 1- 

The proriso of G. S., 113-172. exempting corporations chartered prior to 
4 RIarch. 1915, from the proscriptiou against emptying into streams of the 
State deleterious or poisonous substances inimical to fish, creates a dis- 
tinction having no  relation to the w i l  sought to b e  remedied and renders 
the statute unconstitutional for failure to apply d i k e  to all corporations 
or persons similarly situated. ('onstitution of N. ('.. Art. I, Sec. 7 ;  Art I. 
Sec. 17. 

2. Constitutional Law § 15%- 

The Constitutioil does not preclude classifications based on reasonable 
distinctions when the law applies uniformly to all members of the class 
affected. 

:3. Constitutional Law 23: Waters and Watercourses s + 
No right of prescription to pollute its streams can-be acquired agaiust 

the St;~te. 

4. Statutes  5 4- 

A corporation prosecuted for violating a statutory proscription is en- 
titled to assert the unc~onstitutionality of the statute in its defense. 

ERVIN. J., took no part in the consideration or decision of this case. 

STATE'S appeal  f r o m  G w y n ,  J., November Te:rm, 1947, CALDWELL 
Superior  Court .  

T h i s  cause was begun by war ran t  in the  recorder's court  of Caldwell 
County  and  reached t h e  Superior  Cour t  of t h a t  county on appeal  of the  
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defendant from conviction and fine of $5,000, suspended on condition 
that  defendant, after the 15th day of December, 1947, desist from dis- 
charging into the streams and waters of the State, "any substance created 
from its mining operations.'' 

The warrant was amended in Superior Court by inserting therein the 
statement that  defendant was "a corporation duly chartered on or after 
the 4th day of March, 1015." 

When the case came on for a hearing the defendant, before pleading, 
demurred to the warrant  as not charging a'criminal offense, for that  the 
~ t a t u t e  on which it is based, to wi t :  G. S., 113-172, is in violation of 
.lrticIe I, Section 7, of the State Coi~stitution in attempting to confer 
exclusiw or separate emoluments or privileges not in consideration of 
public services, and .Zrticl~ I ,  Section 17, guaranteeing due process of 
l a w  in  protection of life, libarty and property. The statute reads as 
follows : 

"It  shall be unlawfnl to discharge or to cause or permit to be 
discharged into the waters of the state any deleterious or poisonous 
substance or substances inimical to the fishes inhabiting the said 
water;  and any person, persons or corporation violating the provi- 
sions of this section shall be guilty of a misdemeanor and, upon 
conviction, be fined or imprisoned in the discretion of the court: 
Provided, this section shall not apply to corporatious chartered 
either by general law or special act before the 4th day of March, 
1915. (1915, c. 84, s. 20; C. S., 1899.)" 

Upon inspection of the warrant, the court, being of the opinion that 
the statute under which i t  is brought violates the Constitution in the 
respects pleaded, sustained the demurrer and dismissed the action. The 
State appealed. G. S., 15-179. 

Afforney-General  M c N u l l a n  and Assis font  A t t o r n e y s - G e n ~ m l  Bruton,  
R h o d a ,  and Moody for the State .  

Wil l inms 8 Whisnant  and F .  L. T o w i s e n d  for defendant, oppdlee.  

SEAWELL, J. TWO questions are posed by the appeal: Whether the 
statute is affected with the constitutional invalidity suggested, and 
whether the appellee is in position to raise that  defense. 

I t  is an old saying that  the proof of the pudding is in the eating. 
I f  the statute is upheld we shall have the spectacle of one corporation 
doing things denounced and punishable as crime and another, perhaps 
side by side on the same stream, doing the same thing with impunity 
and approval of the law. That  situation can hardly be considered exem- 
plary or conducive to what may be called, in Just inian phrase, "dis- 
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tribntive justice." And it has not received the approval of the Court. 
S. 1 % .  F o ~ r l e r ,  193 N. C., 290, 136 S. E., 709. 

The kroatl nature of the exccptioli made by tlie proviso and its lack 
of useful relation to any purpose which could be attributed to the rneas- 
ure, especially the purported purpose of conserviig fish life, is apparent. 
The exception embraces and immunizes all corpoiations chartered before 
the 4th day of March, 1915, without reference to whether the members 
of the class thus privileged were a t  that  time using the streams to carry 
off waste products of a deleterious nature, or had any investment which 
might be impaired by a statutory prohibition, or ~ i l ie ther  the corporation 
is domestic or foreign, seated or ambulatory. Corporations chartered 
prior to Yarch  4, 1915, alone are permitted to pollute the waters, where 
already engaged, or  elsewhere, or, if not, to peruse the map and sit down 
a t  any time, a t  any place, and begin. They thus I~ave  a privilege denied 
to corporations chartered on or after that  (late :md to "any person or 
persons" whatsoever, without qualification. 

If, w b  suggested, the Legislature had it ill inind to compromise the 
principle of conservation by "scotching" rather than eradicating the evil 
out of' coneideration of wsted intere~t.  and the conveniences heretofore 
ciijoycd ill using the streams to carry awaF poi~onous waste produeth, 
that  is not reflected in tlie statute. Ti1 a law uniformly applicable to all 
perso~"s engaging in the practicr i t  might have been competent to provide 
that those already using the stream? in that  inalmcr might have rcason- 
able time to wdjnst their operations to the lien conditions. But  the 
statute ( I ( K ~ P  not contrmplate diwxit i i~uance of the practice, but merely 
excepts xII natural persons, individuals, par tnerc~ips ,  and newly char- 
tered corporations from the privilege and gives caorporations chartered 
before 1915 a monopoly of tlie activities which it tlenouiiccs as offensive, 
backing it with the strongest weapon thr State has in its arsensal of 
puwer,i.-the police power.--the tl1re:it of fine or imprisonment to all 
t h o ~ e  who dare to question it. 

"Class legislationH is not offensive to the Constitution when the classi- 
fication is based on a reasonable distinc-tion arid the law is made to apply 
uniformly to the members of the c l a ~ s  affected. Or, as the principle is 
more often expressed, when the law applies uniformly to all persons in 
like situation,-which of itself implies tha t  the clsssification must have 
s reasonable basis, without arbitrary discrinlination between those in 
like situation. 

"The question always is whether there is any reasonable ground 
for a classification or whether i t  is only and simply arbitrary, based 
upon no real distinction. The authorities are unanimous in their 
conclnsion that  the basis on which a classification may validly rest 
must be reasonable and founded on material differences and substan- 
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tial distinctions which bear a proper relation to the matters or 
persons dealt with by the legislatioli and to the purpose sought to 
be accomplished." 12 L\m. Jur. ,  Constitutional Law, Sec. 485. 

"A fundamental principle involved in classification is that  it must 
meet the requirement that  a law shall affect alike all persons in the 
same class and under similar conditions. I f  a classification in legis- 
lation meets the prerequisites indispensable to the establishment of 
a class that  i t  be reasonable and ngt arbitrary, and be based upon 
substantial distinctions with a proper relation to the objects classi- 
fied and the purposes sought to be achieved, as long as the law 
operates alike on all members of the class which includes all persons 
and property similarly situated, i t  is not subject to any objections 
that it is special or class legislation, and is not a violation of the 
Federal guaranty as to the equal protection of the laws. Hence, 
while classification is proper, there must always be uniformity 
within the class. I f  persons under the same circumstances and con- 
ditions are treated differently, there is arbitrary discrimination, and 
not classification. 

( 'In order for a classification to meet the requirements of consti- 
tutionality, it  must include or embrace all persons who naturally 
belong to the class. . . . Furthermore, all who are in situations and 
circumstances relatire to the subjects of the discriminatory legisla- 
tion indistinguishable from those members of the class must be 
brought under the influence of the law and treated by i t  in the same 
way as are the members of the class." Id., ss. 478, 479. 8. v. 
Fowler, wpm. 

"Any classification or discrimination must not be arbitrary or 
unreasonable; and the legislation must not be discriminatory in the 
sense of applying unequally to persons pursuing or engaged in the 
same calling, profession, or  business under the same or like condi- 
tions or circumstances." 16 C. J. S., Constitutional Law, See. 510, 
p. 1014. 

More pointedly applicable to the criminal law in the situation here 
presented is the text i n  1 6  C. J. S., 1133, Sec. 563: 

". . . a statute or ordinance is void as contravening the equal 
protection guaranty which makes an act a crime when committed 
by one person, but not so when committed by another in like situa- 
tion, or which makes punishable acts which were not so when com- 
mitted, or which makes a question as to whether a certain act is 
criminal or not depend on an arbitrary or unreasonable distinction 
between persons or classes of persons committing it." iS. v. Fowler, 
supra. 
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Lipplying these principles, we are of the opinion that  the date line 
running through the statute has no reasonable relation to the purpose 
of the lam, only serving to mechanicitlly split int's two groups persons in 
like situation with regard to the subject matter dealt with but in sharply 
contrasting positions as to  the incidence and effect of the law;  and that  
the attempted classification is not based upon a justifiable distinction. 

However, the contention that  the statute is ofi'ensive to the Constitu- 
tion in that  without due process of law i t  deprives the defendant, or may 
dcpr iw it ,  0 1  any other person of property rights is not well taken. 
N o  matter how long the practice of polluting the waters by waste prod- 
ucts from mining or manufacturing has been practiced, there is no pre- 
scription against the State when i t  sees fit to remedy the evil. 

Lls  to tllr right of the defendant to  raise this question of the constitu- 
tionality of the statute, i t  might be different if the defendant were 
attempting to pursue a remedy against other persons, but in this instance 
the State has invoked the law and the corporation is entitled to its 
defense. 8. v. Fowler, supra. 

I11 declaring a statute void hy reason of its conflict with the Coiistitu- 
tion, the Court is i n  the exercise of an  extraordinary power and must 
observe the traditional restraints. But  we are convinced the court below 
reached the right conclusion and its judgment is 

,\firmed. 

E:rtvrs, J . .  took no part  in the consideration or decision of this case. 

(Filed 7 April, 19-18.) 

1. l'leadings # Z&c:  I'artnership 9 la- 
The conip1:rint allegctl the esiatence of n purtner,hip betwre~! the partles. 

l iy :~n~entlmc~nt it was alleged that tlt~fendnnt filed 1)nrtnership tax returns 
for :I hpetBifietl year ant1 that plaintiff believed defendant, in filing the 
i r t i ~ n ~ s ,  ititentlctl to create a partnrrsliip. Held: Co~istrning the allegations 
of  thr. ple;~tlitig libvrnlly, plnintiff n:ls not lirnitctl to cJ\idtlnc.e of tr:\ns- 
actions relating to the filing of the income tns returns, but evidence of 
prior transactions betn'cen the parties in regard t,, the hnsiness is compc- 
tent not only as sl~pporting the contention of the creation of n partnership 
a t  the time the returns were filed. 1)nt also under the :~llegationu of the 
original cwmpl:~int as teutling to show there was :\n implied pnrtner~hip 
i~gree~nent t)etween the p,irties mhet~ever or wlierr~ver vrcwtetl. 

2. Husband and Wife 9 12b: Partnership la- 
Mushand and wife may enter into a contract cre:lting a business part- 

nershil) between them, G. S., 52-2, but  where the wife's separate estate is 
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involved as  a part of the partnership prowrty, the provision of G. S., 
52-12, must be observed. 

3. Partnership § la- 
While a partnership rests on contract, the agreement may be written or 

verbal, express or implied. 

4. Same- 
Evidence of a course of dealing between the parties is sufficient to estab- 

lish a partnership between them if it  evinces the essential elemelits of ;L 

partnership agreement, including the necessary intent. 

5. Same- 
Partnership tax returns prepared by defendant a re  competent as  an 

admission against interest in an action to establish the existence of a 
part~iership between the parties, not as  creating a partnership, per sc, but 
:IS evidence to be considered with the other evidence of an implied agree- 
ment. The fact that immediately after dispute defendant filed all indi- 
vidual retnrn by way of amendment does not render the original retnrns 
incompetent. 

6. H u s b n d  and Wife § + 
The presnmption that ser~icca rendered by the wife to her husband nre 

gratuitous is not conclusive and may be overcome by evidence tending to 
show that the services were not gratuitous. 

7. Husband and Wife § 12b:  Partnership § la- 
I'laintiff relied upon a partnership tax return as  evidel~cth in b u p ~ ~ ) r t  

of her contention of an implied bnsiness partnership iigreement between 
herself and husband. Held: Testimony of plaintiff that she acted in good 
faith and not a s  a participant in a fraudulent attempt to evade payment 
of incwme taxes in signing the returns, is competent. 

8. Partnership 8 la- 
It is not necessary that each partner furnish a part of the partnership 

capital, but the services of one party may be balanced against the capital 
furnished by the other, and therefore an instruction to the effect that the 
partnership capital must belong in common to the parties in order to 
establish a partnership, is error. 

9. Same: Husband and  Wife 8 12b- 
Plaintiff wife sought to establish an implied partnership agreement 

based upon her personal services to the business. Held: An instruction 
predicating plaintiff's right to a share in the partnership assets solely 
upon a gift inter oivos to her by her husband, is error. 

10. Same- 
Plaintiff wife contended that over a period of years she performed per- 

soual services to the business carried on in the husband's name under an 
implied partnership agreement. Plaintiff ' introduced as  supporting evi- 
dence, partnership tax returns for a specified year prepared by defendant. 
Held: An instruction that in making and filing the returns defendant must 
have intended to make his wife a partner is error, not only as  limiting the 
question of intent to that  one instance, but also a s  treating the returns as  
creating the partnership rather than only evidence of its existence. 



1 1 .  I'wrtnc~rship (i l n -  

1'l;rintiff n-ifr introtl~~cctl i l l  rv i t lc~~er  11:rrt1101shil1 incomc tax rt'111r11> 
~n'c'pnrc'd by defmtla~r t hiisl):c~~tl as supporting rvitlencc of an i~nplictl 
~l:lrtnership ;rprcvnic'llt. IJcld: ,111 instrnc,tion t11:rt the jury was not corn 
c.rr11cv1 with w1ietl1c.r tliv rctnr~is  wl,rr filrd for tht, pilrposc of dt~fr ;cudi~~g 
the government is wror :IS c~lri11:1tcd to impr(ss the jury  that snch ;I 

thing, if trnv, need not rcsfl(~ct upon dcfcilt1:rnt's (rcdihility ns a \vitncss. 

13. 1)ivorce 9 2 H b- 
N'hilc condonation ol~litcmtc~s t l r ~  contlu(.t c~cnrtloncd :IS ;I ciri~se for 

tlivorce, n snl~scqnont rrncvill of thrl miscontliic~t m:ry be snct~ :IS to revivcx 
thc fornlcr offcmsr rind rendvr it con~l~c~tt~nt  f11r thc co~~sitlcr;rtitr~r of t l ~ r  
j ~ ~ r y  upon t l i ~  issnrs. 

1 5 .  1)ivorcr a sit- 

111 an : ic t io~~ for nlirnoily witho~it divorc.c'. air i~~s t rnc t inn  which fails t o  
c~nliglrtcn the jnry as  to t h ~  chnractcsr of the, provocative \\-ortls or acts oil 
t h ~ ,  ynrt of plai~~tiff  whir11 wonld encnsc3 the coiic1uc.t of defendant is prrjn- 
tlicial to plaintiff on the, question of ahandonnic.~~t and the question of hif 
cwiel itntl inhiin1:1n trc:~tmrnt. 

I 'T,~STIFF'S appeal  f rom Olive, J.. .July Special T ~ r m ,  1947, ROCK- 
rn.c:ErAiaz Snperior  Court.  

ITcrrry I,. Fnggc, J t r l n ~ s  Frrqge, ond Smith.  Tl'hrrrfon S. Jordon for 
plnin f if, nppel lnnt .  

Brooks, N c L e n d o n ,  Brim 8- Holderness ,  Pr i ce  tE Osbornr~, and P. H'. 
Gl idc~c~c l l  for  dcfenclnnt, c ippe l l e~ .  

SEAW~LL, 1. The plaintiff brought this suit against  her  husband for  
a l imony without tlivorcc nnder  G. S., 50-16, joining with this cause of 
action ( b )  a cnuw of action t o  have herself declared a business partner  

with her  husband and to have her r ights  under  the partnership adjudi-  
cated and a n  account taken and  ( c )  all equitable crluse of action respect- 
ing  the  disposition of the  body of a deceased child, i n  which she sued out  
a n  injunct ion against her  h i ~ s b a n d  to prevent its clispositiol~ as  intrndcd 
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by him. Upon an order to show cause this illjunction was continued 
to the hearing. 

When the case was called tp trial a t  the special term of court presided 
over by Judge Hubert E. Olive, upon the reading of the pleadings, the 
defendant demurred ore tenus  to the cause of action with respect to the 
disposition of the body of the deceased child and tlie motion was over- 
ruled. The defendant then moved for severance of the three causes of 
action; and thereupon the court granted the motion to sever the action 
in equity as to the disposition of the deceased child from the other two 
causes of action and tlie plaintiff excepted. The case then proceeded to 
trial, the issue. being answered as to both causes of action unfavorably 
to the plaintiff, ~ h o ,  having taken exceptions hereinafter noted, along 
with numerous others, preserved them for review by moving to set aside 
the verdirt of the jury for errors committed during the trial, and this 
inotion having bcen declined, objected and excepted to the judgment, 
and appealed. 

Tliere were 192 exceptions taken by the losing party during the trial 
a11d the record with whicli we hare  to deal contains 622 typewritten 
pages. 

It is powihle to reproduce, in summary, only those portions of the 
record which are directly pertinent to the decision and necessary to its 
understanding, giving the general purport of the pleadings and the evi- 
dence except where particularity is required. 

The plaintiff sought to shom the existence and nature of the alleged 
Partnership between herself and her husband by evidence of dealings 
in te r  pnrtes for a long period of years and her contributions to the joint 
undertaking; and by introducing the joint partnership income tax re- 
turns for tliu year 1945 made by hereelf and husband to the Federal and 
State taxing authorities, respectively, with otlm) evidence pertinent to 
this transaction. 

More p r t i c u l a r  reference to these returns will be made furtliei- oil. 
Fo r  clarity we may say liere that in both of the returns it is declared that  
a partnership existed between the plaintiff and the defendant for the 
calendar year 1945, manifesting partnership on equal shares as to the 
net income. After this suit was brought the defendant filed "amended" 
or "corrected" returns, in point of fact indiv idunl  returns, eliminating 
the partnership feature. 

The evidence by which plaintiff sought to shom the alleged partnership 
may be summarized as tending to show the following facts and condi- 
tions : 

When they first moved into the filling station on the Draper road and 
started business she helped display the stock; while defendant went out 
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into the ('territory" plaintiff was in charge of the filling station, worked 
there with no assistance except casual help from little boys to  whom 
plaintiff paid small sums; plaintiff had access to the funds, taking in 
the money and keeping it in the cash drawer;  she put her "inheritance 
money," about $125.00, in the business a t  this early stage; she sornetiines 
bought, but buying was mostly done by defendant. As more filling sta- 
tions were added plaintiff went and put u p  signs in the windows, dis- 
played stock and helped them get ,set up in the business. She worked 
regularly during this period, living in the service station for 15  years, 
and except for a short period of time and vacations in the summer, was 
there continually, often being compc,lled to let her housework go. She 
had often gone without food all day except what she could pick u p  a t  the 
filling station. She sold things out of stock, serviced cars, putting in gas 
and oil ;  carried water from the pump in tubs, as there was, for a long 
time, no running water;  washed car., often making $5.00 a day in this 
way. Plaintiff handled the paid and unpaid bills, made out statements 
and sent them out. Later plaintiff took a bookkeeping course and learned 
to type, and thereafter kept books for the busine3s. .lfter plaintiff and 
defendant moved into the new home in 1940 until 1946, while plaintiff 
did not go to the filling station every day because of her illness, the help 
came to her to inquire about the business and f'3r direction in matters 
with which she was familiar, and she continued in charge during Mr. 
Eggleqton'c; absence. Between 1940 and 1946, when they separated, she 
went down and did book work. During 1945 plaintiff and her brother, 
Pickett Parker,  did the book work together. Plaintiff took part in the 
conduct of the t ire business, sold tires, entertained presidents of tire 
companies in her home; sold and delivered tire: in the service station 
and in the territory, took orders and saw, that they were delivered; 
delivered tires in the territory; met people on thr  highways with tires, 
delivering and taking orders. 

-111 this proffered evidence was rejwted upon objection made seriatim 
by defendant, and in the same manner plaintiff excepted. 

The plaintiff then testified that  during the year 1945, she was not 
certain of the date, defendant came into the kitchen where she was cook- 
ing supper, put his arm around her, started kissing her and told her she 
was his business ~ a r t n e r .  "I asked him what he meant and I said I had 
been his business partner for twenty years. H e  said I had always been 
worried about loding a great deal of the business a t  his death, and he had 
fixed it so 1 would not even have to pay inheritance tax on my par t  of 
the partnership. H e  talked to me about i t  and ten days or two weeks 
later he signed-he said of course I would have to pay income since I 
was a partner in the business and he brought some papers in for me to 
sign. I signed three different sheets, I think, income papers and differ- 
ent papers, and a blank check." 



,Ifter identification, plaintiff then introduced in cvidenc~ copies of the 
joint partnership income tax returns made by herself and husband for 
the calendar gear 1945 to the Federal and State taxing authorities. 
respectively. These returns manifest a taxable net income for that year 
of $20,801.29 and indicate that Xat t ie  P. Eggleston, the plaintiff, and 
Frank Eggleston, the defendant, were partners upon equal shares in the 
business, entitling each to one-half of said net income. The partnership 
appears as "Eggleston Brotherh Filling Station." A\cconlpanying these 
returns there was a partnership return of cstimated fax for the year 
1946. 

Thereupon plaintiff qought to testify that she signed t h p  documents 
above mentioned in good fai th and upon objection by the defendant the 
evidence was excluded. 

,It the same time she offered to testify that she believed the defendant 
when he told her she was his partner and this also was exclllded. 

011 review the rights of the e la in tiff and the ralidity of t h ~  trial which 
purports to  deal with them, must he made to depend 011 the whole evi- 
dence, both competent evidence excluded and the evidence which ran the 
gamut. So, before examining the instructions given the jury on the 4th 
issue relating to the partnership, it  is necessary to turn to the evidence 
of the plaintiff as above noted-principally her own testimony-of the 
dealings between herself and husband with relation to the b~isiness in 
which she claims partnership. 

This evidence was excluded apparently npon the theory that her com- 
plaint setting up the creation of the partnership restricts her to the 
transactions involved in the filing of the income tax rrturns. and espe- 
cially to its organization on January  1, 1945. We are of the opinion 
that  such a restriction does not necessarily follow from the allegations 
in her complaint, as a whole, liberally construed. However this may be, 
the evidence as to her contributions to the business and the circumstances 
under which the services were rendered are of such a nature as  to support 
her further contentions as to the creation of the partnership. strengthen- 
ing the plausibility and credibility of that claim both as a moral and 
legal consideration for the formation of the partnership, however and 
whenever it occurred. I t s  exclusion was error. But we do not mean by 
this to limit its effect to the function of supporting evidence for a part- 
nership subsequently created. I n  our view of the case the whole evidence 
directed to the existence of the partnership must be taken together, and 
so taken was competent to b~ snbniitted to the jury for their considera- 
tion and evaluation. 

Under the common law as a consequence of the fictional merger of 
husband and wife into one pelison, and other disabilities of the wife 
incident to coverture, there colild be no contract and, therefore, no busi- 
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ness partnership betnee11 husband and wife. 26 L l ~ n .  Jur. ,  pp. 853, 854;  
41 C. J. S.. Husband a d  Wife, p. 594, see. 121; zd., sec. 129 (b ) ,  1). 602; 
id.. see. 178. pp. 656, 657. That  incapacity has been removed in many 
states by the enactment of "Married Women's Acts,"-statutes directly 
o r  imp l i ed1  giving tlirrn the power or the right Lo contract. The broad 
menera1 powers of contract given under most of thwe statutes has in many e 
instances been extended by judicial interpretation to authorize the forma- 
tion of partnerships with the husband. I n  this State the "Martin Act," 
Chapter 109. Laws 1911, G. S., 52-2, has beell held to vest the wife with 
the power to contract ith the husband so as to create a business partner- 
ship. Brlstol Groc. Po. 1 % .  Rails, 177 N. C., 298, 98 S. E., 768; D o r s ~ f t  
u. Dorset f  183 N.  C., 354, 358, 111 S. E., 541, 543; Carlisle v. C a r l i s l ~ ,  
225 N .  C.. 466, 35 S. E. (%I),  418. The making of such a partnership is  
subject to the provisions of G. S., 52-12, applying generally to contracts 
between hu4and  and wife; but as the ceparate estate of the wife is not 
involved her(> i o  us to defeat recovery, its di.enscion is not necessary to 
the decibioii. 
''-1 contract. expreys or implied, is essential to the formation of a 

par tn~rship ."  40 *\m. Jur. ,  Partnership, 1). 135, zec. 20, see notes 14, 15. 
Rut u e  see no reason why a course of dealing between the parties of 
sufficient qlgnificanee a i d  tluration may not, along with other proof of 
the fact. 4r adniitted as evidence tending to establish the fact of partner- 
ship providrd it has sufficient substance and deliniteness to evince the 
eqsential~ of the legal concept, including, of course, the necessary intent. 
W u r i n o  1 .  ( i rady ,  20 Ala., 465; "Partnership is a legal concept but the 
determination of the existence or not of a partnemhip, as  in the case of 
II trust. involvei; inferences drawn from an  analysis of 'all the cireum- 
stances attendant on its creation and operation,' Helvering I ) .  Cli f ford,  
309 U. S., 331, 335, 60 S. Ct., 554, 556, 84 L. Ed. ,  788; Doll v. Commis-  
sioner of Internal  R r ~ w n u e ,  8th Cir., 149 F. (2d), 239." 

Not only may a partnership be formed orally, but "it may be created 
by the agreement or conduct of the parties, either express or implied," 
Sterman 1.. Z k m ,  17 Cal. App. (2d),  414, 62 F'. (2d),  160, 162. As 
stated in Si rond  2'. Farnell,  11 Cal. dpp. ,  767, 106 P., 252, ('A volun- 
tary association of partners may be shown without proving an  express 
agreement to form a partnership; and a finding of its existence may be 
based upon a rational consideration of the acts and declarations of the 
parties, warranting the inference that  the partiec, understood that  they 
were partners and acted as such." Of significance on this issue is the 
itatement of the plaintiff, "We divided the profits," and that  when they 
came to a temporary separation the defendant agreed to keep her interest 
intact. Cossacli v. Burglmyn, 112 N .  (!., 304, 16 S E., 900; iMachine Co.  
v. .lforrozr. 174 N .  C., 198, 93 S. E., 722; Uniform Partnership Act, 
G. S., 59-37, subsection 4. 
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Where the fact a t  issue is the existence of ~ a r t n e r s h i p  the admissions 
against interest of the person denying the partnership are significant in 
establishing it. The use and the function of the partnership tax returns 
as evidence mas not per se to create the partnership but, together with 
other evidence directed to the fact, to establish its existence. They must 
he considered within the light of the circ~~mstances,  their purpose and 
the deliberation required in their composition. While a mere casual 
remark made on the streets might not be sufficient as evidence of the 
existence of a partnership, the-tax returns in evidence are of greater 
significance on account of the solemnity of the oath under which they are  
made and the deliberate and comprehensive, statement of the relation of 
the parties they contain. While we doubt the propriety of admitting 
the evidence of the amended or corrected return4, hecauw of their self- 
serving nature, the hasty effort of the defendant to regain his lost status 
did not cancel out the evidence afforded by the original returns or such 
legitimate infrrences as  the jury under proper instructions might have 
drawn from them as evidence of the rxistence of the contract or such 
inferences as they might legitimately draw from the entire transaction 
as to the credibility of the defendant. The facts presented in the evi- 
dence of the plaintiff make out a case qufficient to 'Lhold water taxwise" 
as creating a partnership. See "Husband and Wife, or 'Family' Partner-  
ships," Indiana Law Journal, Vol. 20, p. 65, containing copions citations 
of authority applicable to the case a t  bar. 

I t  is  proper to  say here that  the services rendered by the wlfe to her 
husband are presumed to be gratuitous. Winkler  v. Ril l inn,  141 B. C., 
576, 578, 54 S. E., 540; D o r s ~ f t  v. Dorsett, supra. The presumption is 
not conclusive; Dorsett v. D o r s ~ f f ,  supra; and may be overcome by evi- 
dence tending to show that  the services were not gratuitous. S f ~ w n r t  1 ) .  

Wyr ick ,  ante, 429. That  was a matter for the jury. 
The court excluded evidence of the plaintiff that  she had acted in good 

fai th in signing the papers, including the partnership returns of income 
tax. and believed what the defendant had stated to her concerning the - 
partnership to be true. This was error. I t  had a substantive bearing on 
the existence of the partnership; and the plaintiff had the right to say 
that  she acted in good fai th and not as a participant in a fraudulent 
attempt to deprive the Government or the State of its taxes. 

I n  undertaking to apply the law to the evidence relating to the partner- 
ship the court, amongst many other exceptive instructions to which me 
cannot afford space, gave the following: 

"The Court charges you as a matter of law on this fourth issue 
that  if you are satisfied from the evidence and by the greater weight 
that the defendant told his wife that he was making a full partner 
of her ;  ( that  he intended by that to give her one-half interest in 
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the business) and that  he made out income tax returns; that  is gave 
her one-half interest; intended to give her and did give her one-half 
interest in the business and in the-share of the urofits and in losses, 
if any, that she had to share and that  lie filed income tax returns; 
that  he intended by filing those income tax returns that  she should 
have the amount of money on that  that  was placed after her name; 
that  \he was to receive and that  he filed an estimated tax return for 
the year 1946 and he set out there that  she was a full partner and 
that  he intended by that  that  she should own half of the business and 
be entitled to half tlie profits and share in half the losses; and you 
are further satisfied by the greater weight of the evidence that  by 
s a y k g  aud doiiig those things he gave her the right to dominion; 
that  iq the right to say what should be done with hcr half interest in 
that  p ~ ~ ~ p e r t y  even though she didn't actually do tha t ;  didn't actually 
Lay \\hat should be done about her half of the property; but you are 
iatiified by the greater weight of the evidence on account of these 
thing< thztt ~ 1 1 r  had the right to do it and hat she owned one-half 
In tere~t  111 the busincss and was entitled to share In the nrofits and 
the losws; entitlrd to one-half of each and you are satisfied of each 
and every one of tliesc, f a ~ t ~  by the greater weight of the evidence, 
and you arc so satisfied by those facts a i d  circumstances by the 
greater weight of the evidence that she had the right there in this 
property and profits and losses; and you a1.F satisfied by the greater 
ueight of the evidcnce that  she accepted this gift, this one-half inter- 
ctst in the business and in the profits and losses and you are so satis- 
fied by the greater weight of the evidence, il; would be your duty to 
answer this fourth issue 'Yes.' I f  you are ncbt so satisfied, you would 
answer this fourth issue 'KO.' " 

"Gentlemen of the Ju ry ,  if you find from the evidence that  the 
defendant filed income tax returns simply to keep from paying as 
much taxes as he would have paid if he had filed i t  in h is  name, but 
not with the intent or purpose of making his wife a full partner 
in the business with h im;  that  he did not ever intend to make her a 
partner in the business, whether he told her so or not, and if you 
find that  he did not but it was only done for that  purpose, and that  
he had no intention of making her any gift of it, and you so find 
from the evidence, it would be your duty to answer this issue 'No.' " 

"On the fourth issue, the Court charges you that  the burden is 
upon the plaintiff to satisfy you by the greater weight of the evidence 
that  she and the defendant entered into a contract or agreement, 
providing by its t e r n ~ s  that  they were to be partners in the owner- 
ship and operation of the property, both rc>al estate and personal 
property, owned by the defendant on and p r i x  to Janua ry  1, 1945.'' 
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('In order to constitute a partnership between two persons, the 
Court charges you that it would be necessary for such persons to 
combine their property, labor and skill under an agreement to share 
the profits and losses in equal or some specified proportion. The 
Court charges you that a mere statement made by one person to 
another that the speaker is making the other person a partner in an 
existing business owned by the speaker is not sufficient in law to con- 
stitute the formation of a partnership.'' 

"The Court charges you that in order to constitute a valid gift 
under the laws of North Carolina, it is necessary that the person 
making the gift shall have the intention to give certain property 
identified and such intention must be accompanied by a delivery of 
the property, if it is personal property and capable of delivery, or 
a conveyance by deed or other instrument if the property is real 
estate." 

Without further detail it is sufficient to say that they exhibit amongst 
other errors, the following: First, it is not necessary to a partnership 
that property or capital involved in i t  should belong in common to the 
parties to the contract. On the contrary, a familiar type of partnership, 
as indicated by the evidence in this case, occurs where the services of the 
one party is balanced against the capital furnished by the other; and the 
statement that the property must be held in common before plaintiff can 
recover is error; second, the partnership sought to be established did not 
necessarily involve a gift of property by the husband, and it was error 
to make her rights depend upon the laws respecting gifts inter vivos; 
third, while in partnership, as in any other kind of contract, there must 
be an intent: i t  was error to instruct the jury that before they could find 
for the plaintiff they must be satisfied by the greater weight of the 
evidence that the defendant, by the making and filing of the partnership 
income tax returns in evidence, intended to make his wife a partner. 
The instruction to that effect has a further infirmity that the plaintiff 
has not contended and could not contend that the partnership was 
created by these documents, but only introduced them as evidence of its 
existence. 

A further instruction to the jury to the effect that they were not con- 
cerned with the question whether the defendant made and filed the part- 
nership income tax returns for the purpose of defrauding the Govern- 
ment, as that was a matter between defendant and the Government, was 
calculated to impress the jury that such a thing, if true, need not reflect 
upon his credibility, and to relieve him from the most damaging situa- 
tion he had to confront on this issue. 
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T r r ~  CASE FOR ,ILJ>IOR'T : 

The trial of the cause of action for enforcing partnership rights wit11 
that  for alimony led to considerable embarrassment i n  the admissiou and 
rejection of evidence, and placing the admitted evidence in the propci 
cubicle for consideration. Thus, it  is apparent that  much of the evidenrc. 
rejcctril by thr  court as not competent on the partnership issup wa. 
cornpctent in the proceeding for alirnony, and, therefore, was erroneousl> 
excluded in its relation to that  sul~ject. Howcaver, we nred only rcfw 
briefly to certain salient features of the evidence and pertinent inbtruc- 
tions to the jury to make our conclusion understood. 

The evidence of the plaintiff tends to show that  within a Fcar aftcr the 
marriagc her husband beat her violently with his fists, leaving hcl 
brniietl antl bleeding about the face and mouth, and that he was con- 
victed of the assault; that  he was of a violent disposition, quick tcnl- 
pered, addicted to drink, and insanely jcalous. She tcstified that on 
numerous occasions during the subsequent gears she was the victim of 
brutal and unprovoked assaults, specifying that  on one occasion he beat 
her severely with a shoe, until her body was covered with bruises; again 
that  he threatened her life, locked her in the bathroom and kept her 
there for hours; that  on another occasion, when she questioned the size 
of the dose of medicine he had been requested to give her, he grew 
furious and took her by the hair, choked her, and forced her to take i t .  
antl another dose of like size that  had not been prescribed; that  he q u c ~ -  
tiolicd her fidelity because he saw a sailor gomg t o  the house in hie 
absence-the sailor proved to be her brother, just returning from the 
service,--and furiously upbraided her. She further testified tha t  shc had 
frequently been compelled to leave home because of his cruel treatment, 
and in many instances he persuaded her to return, promising to reform. 
That  he threatened her life, and because of this mistreatment, and other' 
she detailed, and because of fear for her life she was compelled to seek 
final refuge in the home of her parents. The inc+lcnts, she testified, rwrr 
through the whole twenty years of their married life. 

The defendant denied all the charges except one. H e  admitted rla1,- 
ping her during the first year of the marriage, but testified that  shr had 
first assaulted him with a fire poker. His  testimony represented thr  ~3 i f e  
as morose, moody, capricious, and wanting to engage in fanriful enter- 
prises beyond their means, and attributed her dissatisfaction to that  
state of mind. H e  testified that  he had always contributed adequately 
to her support, or attempted to do so. 

The plaintiff, in an action for alimony without divorce under G. S., 
50-16, can recover only by showing the existence of such conditions as 
would authorize a divorce from bed and board under G. S., 50-16, or 
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absolute divorce, G. S., 50-5, et  seq., or certain other independent condi- 
tions named in G. S., 50-16. Abandonment is  one of the renditions upon 
which the relief may be granted. When the husband by cruel treatment 
renders the life of the wife intolerable or puts her in such fear for her 
.afetg that  she is compelled to leave the home, the abandonmext is his, 
not hcrs. Although the conduct of the spouse may bc such as to create 
n cause of action i t  may be condoned, or forgiven by the injured party, 
and become no longer a justiciable grievance. But  a renewal of the mis- 
conduct may be such as to wipe out the condonation, revive the former 
offense, and restore its effectiveness in an action for relief. P a g e  v. P a g e ,  
167 N .  C., 346, 347, 53 S. E., 625; Lass i t e r  v. Lass i t e r ,  92 N. C., 130. 

The  trial court was advertent to the rule and took note of it in certain 
parts of the charge; but upon the second issue relating to abandonment, 
the right of the plaintiff to rely upon the cumulative effect of the years 
of mistreatment in leaving the husband's home seems to have been 
ignored and the answer to that issue was definitely poised upon a single 
segregated incident in the evidence. 

The jury was instructed: 

"If you are satisfied from the evidence and by its greater weight, 
that  the defendant Frank Eggleston told his wife on the day she 
left, that  morning, that  he was going to kill her or wipe her out, and 
that  she became afraid and felt that  he would kill her and that  she 
was afraid to stay there and felt that  he would kill her and that  she 
was afraid to stay there and on account of that, on account of what 
he said to her and the way he said i t  to her and what he did about 
it, if you are satisfied from the evidence and because of its greater 
weight that  she left his home because she was put in fear by what 
he said and did that  morning, by these words, it  would be your duty 
to answer this issue Yes. I f  you are not so satisfied i t  would be 
your duty to  answer i t  No." 

The error is, we think, manifest. 
I t  must be said that  both upon this issue and upon the third issue 

relating to the indignities to her person claimed by the wife, the instruc- 
tion!: were inadequate in not attempting to enlighten the jury upon the 
character of the provocative words or acts which might be sufficient to 
relieve the defendant from liability for enormities of the character 
appearing in  evidence, or, for  that  matter, for any indignities which the 
wife might have suffered. The failure to do so is calculated to leave 
the impression on the jury that  any departure from a perfect or equable 
temper or demeanor in word or act on her part  might justify such 
aggression. 

Because of the errors noted the plaintiff is entitled to a trial de novo, 
nnd i t  is so ordered. 
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T h e  question of attorneys' fees and  support  ptmlente lite is  within the 
discretion of t h e  t r i a l  court  a n d  i ts  action in t h e  premises will not be 
reviewed. 

N e w  trial.  

JOHN W. HUGHES, JESSE B. HUGHES, JAMES H. HUGHES, ALLIE 
HUGHES TWISDALE AND WALTER H. HUGHES, v. D, R. OLIVER, 

and 
D. B. OLIVER, TRADING AS W. B. OLIVER AND SON, r. JOHX W. HCGHES 

AND WIFE, MRS. JOHN W. HUGHES; JESSE B. HUGHES A N D  WIFE, 
MRS. JESSE B. HUGHES; J. H. HUGHES AND WIFE. MRS. J. H. 
HUGHES ; SOUTHERN LOAN AND INSURANCE COMPANY, SUCCESSOR 
TO SOUTHDRN TRUST (;YO., TRUSTEE; D. R. OLIVER AXD WIFE, NRS. 
D. R. OLIVER. 

(Filed 7 April, 1948. ) 
1. Pleadings 8 a 2 b  

I t  is the established practice under our Code system to be liberal in 
allowing amendments of process and pleadings, to the end that causes may 
be tried upon their merits. 

2. Same- 

Upon the hearing of the report of the referee, the court remanded the 
cause to the referee to  hear additional evident*, and allowed appellees 
ten days in which to ale  further pleadings setting up laches. Held:  The 
court had discretionary power t o  allow an amendment setting up laches. 

S. Appeal and Error § 4Ob- 
The exercise of a discretionary power by the trial court is not review- 

able on appeal unless there has been a palpable ttbuse of discretion. 

4. Reference § 9- 

Where the court sets aside all  the findings of fact and conelusions of 
law of the referee except in so f a r  a s  they coincide .with the findings 
and conclusions of the court, exceptions to  the referee's findings are  not 
presented in the Supreme Court on appeal, there being no exception to the 
findings by the court. 

5. Reference 8 10- 
The court has  the power upon the filing of the report of the referee to 

amrm, amend, modify or  set i t  aside, and to make its own findings of fact, 
and, when such findings a re  supported by competent evidence, they will 
not ordinarily be disturbed on appeal. 

6. Appeal and Error Cj 48d- 

Where no evidence is set out in the case on appeal, the pleadings may 
be treated a s  evidence to support the findings, or, if not so treated, it  will 
be presumed that the findings were based upon sufficient evidence. 
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7 .  Same-- 
When> there a r e  110 exceptions to  the  court'\ f i~~ t l i ngs  of fact ,  and the  

tintling\ arta sufficicint to hupport the  judgment cnteretl, the  judgment will 
ll(> 11pheld. 

8. Adverse Possession 5 14- 

S(vtw ~C>:IPS '  : ~ d r e r s e  lx~ssession. lulder color of title, is  a bnr to a11 

:ictiol~ in c~j('cttnnit :IS to all part ies not nntler disability. G. S., 1-35. 

An action for  th?  rrtlemption of :I mortgage, where the  mortgagee has  
lweu ill posstwion, is  barred a f t e r  the  e sp i r a t i o t~  of ten ye:lrs from the 
time the  right of ;~ct ion  r~cvrr~ctl. G. S., 1-47 (4) 

10. Same:  Eqaity # 3- 
Plaintiff heirs a t tack  forec.losure of :I n1ortg;rge rsecnted by their  un- 

cwtor  on the  ground tha t  the mortgi~gee pnrc l~ased a t  h is  own sale. I t  
:~ l~ l ) c ' :~ rc~ l  t ha t  plaintids wit11 full  knowledgv of a11 the  facts and with 
knowledge tha t  de fc~nda~ l t  was placing valuable improvements on the Drop- 
tlrty. waited more t11;rn twr l r e  years to  attack the foreclosure. The hold- 
ing of the  conrt  tha t  plajntiffr were estopped hg their  lachrs from main- 
taining the  action is  npl~rlcl. 

Where, in a n  action in ejectment, defendants disclaim all  r ight  ant1 
t i t le to a p r t  of the  locus. plaintiffs a r e  entitled to  recover the  reasonable 
rental w l u e  of t ha t  pa r t  for t he  tlirre yeb~r i  ticst preceding t 1 1 ~  institution 
of the  action. G. S., 1-341. 

14. Mortgages # 17- 
In a n  action by the  mortgagee in possession to foreclose, defendants 

iu:lg not  contend tha t  t he  mortgagee must WCOUlit for  rents and  profits 
while in pwsession when no such relief is  sought by them in the i r  plead- 
ing's. 111 the  p r e s ~ n t  case there was  no tender o r  allegation of :L desire to 
redeem 

18. Marshal ing  # 1- 
In decreeing foreclosure of i I  deed of t rus t  corc~ring two t rac ts  of laud 

it ih I)rolEr fo r  t he  court to  order  t h a t  the  t rac t  not covered by a secoud 
mortgage should he first sold befor? resort to  thc  second t rac t  which had 
1 ~ w 1  acquired by the  second mortgagee. 

14. Cmtb # 3a- 
Where t n o  actions a r e  consolidated for  t r ia l  bg consent, oue in eject- 

rnt.nt by heirs of the  mortgagor and t h e  other for  foreclosure iu which 
they a r e  defendants, and  partial  recovery i s  had by t h e  heirs in their  
action, the  costs should be evenly divided between the  parties. 

L I P P E A L  by plaintiffs in Ilughes, et als., v. Oliver and by defendants 
in Oliver v. H u g h e s ,  e t  als., from Stevens, d., at September Term, 1947, 
of JOHNSTOK. 
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By agreement of counsel for the respective parties in thest' actions, 
the cases were consolidated for the p u r p o s ~  of trial, and referred to 
Larry F. Wood, Escl., who was appointed by ronsent, a i  a Referee to 
hear the r~it lcnce,  find the facts and state his  conclusion^ of law. 

On 17 October, 1944, the plaintiffs, John W. Hughes an11 otherh inqti- 
tilted this action in ejectment against the d(afendant, D. R. Oliver, 
alleging that  in 1932 D. R. Oliver wrongfully and unla\\fully entered 
illto the possession of t n o  tracts of land, a 70-a~xe tract and a 26.5-awe 
tract. and that the plaintiffs were and are ihe owner% therrof a n d  
c2utitlcd to the pos.csqion of said lands. 

'I'l~e defendant, D. H. Olirc~r, filed a duly verified answer, in uhicll he 
allc~gw that  011 6 January ,  1931, John W. I[ughes ( f a thw of thew 
plaintiffs) was the owner in poswssiou of the aforesaid tracts of land, 
and that  he executed a mortgage O I I  the 70-acre tract of land, to 1). 13. 
Oliver (father of defrndant), securing an indebtdness of $1,044.81, with 
intewst, due and payable 1 January,  1932; tha:  the mortgage wah duly 
~ ~ c o r d e d ;  that  the 26.5-acre tract of land was not covered by the ~ n o r t -  
gage and the defendant disclaims any interest therein; that  there was 
tlefault in the payment of said mortgage and that  the mortgagee sold the 
same a t  public auction under the power of sa e contained therein, on 
4 February, 1932, a t  the courthouse door in Johnston County, and that  
the defendant, D. R .  Oliver, becamc the last an11 highest bidder thereon 
in the sum of $1,000.00. 

The plaintiffs filed a reply, alleging that the foreclosure of the said 
70-acre tract was irregular and invalid for t h , ~ t ,  among other things, 
D. B. Oliver, mortgagee, purchased a t  his own mortgage qale and subse- 
quently conveyed said land to his son D. R. Olivc.r, the defendant herein. 

The pleadings also contain certain allegations and denials concerning 
thr  fa i r  and reasonable rental value of the respective tracts of land. 

-I t  the Janua ry  Term, 1945, of the Superior Court of Johnston 
County, his Honor, Luther IIamilton, Judge Presiding, signed a decree 
in accord with the disclaimer of the defendant, adjudging the plaintiffs 
to bc the owners and entitled to the possession of the 26.5-arrc tract 
of land. 

D. B. OLIVER v. HUGHES, ET 11,s. 

This avtion was instituted on 22 December, 1944, by D. B. Oliver 
against the drfendants, in which he seeks to forlxlose a certain deed of 
truft ,  nhich 11e alleges was executed 1 January,  1927, by John W. 
Hughes, deceased, to the Southern Trust  C o m p a ~ y ,  Trustee, to secure a 
loan of $2,000.00, from the Virginia-Carolina Jo in t  Stock Land Bank 
of Elizabeth City, N. C., and which he alleges he purchased on 1 Novem- 
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bcr, 1932, for a valuable consideration, to wit, $1,909.35, which sum is 
due and unpaid, and that  he is entitled to recover the same with interest; 
that the original Trustor is dead and the defendants are his heirs a t  law, 
except D. E. Oliver and the Southern Trust  Company, Trustee; tha t  the 
lands conveyed in the deed of trust to secure the aforesaid loan are a 
70-acre tract a n d  a 26.5-acre t rac t ;  that  I). R. Oliver was made a party 
tlcfendant because he is now the o.vr7ner of the 70-acre tract, subject to 
the lien of the aforesaid deed of trust. 

?'he defendant, D. H. Oliver, filed an answer admitting the allegations 
of the complaint, and for a further defense says he purchased the 70-acre 
tract at a foreclomre sale under a ~econd  mortgage, and as owier he is 
entitled to  have thc 26.5-acre tract sold firzt, and only if a deficiency 
exists should the 70-acre tract be sold. 

Tllc Trustee filed no answer. The other defrntlant~,  a$ heirs at law, 
file(] a drnlurrer for lack of proper parties, no atlministrator of John TT. 
IIughes, deceased, being a party. Rovever,  1). consent the demurrelj n as 
11 ithdrawn and John Itr. I-Iughes, one of the defendants. was appointed 
ntlniinistrator; the administrator filed an answer denying the material 
allegations of the complaint, plead laches as a bar and also the failure 
of the  lai in tiff to list the note for taxation and to pay the taxes due 
therron; which answer was adopted hy the other defendants. 

The Referee heard both caws and filed his report, to which nll parties 
filed exceptions. When this cause came on to be heard upon the Referee's 
~,el)ort ,  it  appeared that  the Referee had failed to pas3 on the various 
plewq in bar or  the statutes of limitations pleaded and found no facts in 
reference thereto, whereupon both cases were remanded to the Referee 
to hear such additional cvidence as might be offered by the several parties 
and to state his findings of fact and conclusions of law with reference 
to said statutes of limitations and pleas in bar as set out in the pleadings 
in both cases. And D. R. Oliver, defendant in ITrlq7zes t i .  O l i z w  and 
1). n. Oliver. plaintiff in Ol iwr  I . .  I l zcghes ,  were allowed ten days in 
vhich to file further pleadings ~ e t t i n g  up laches in said causes. 

Ti1 the case of I f z ~ g h e s ,  ~f nls., L-. O l i c w ,  tlie Referee found as a fact 
that John W. Hughes and his heirs had not been in possession of the 
;&acre tract of land since on or about 4 February, 1932, that  on or about 
that  date I). B. Oliver, mortgagee, entered into possession of the 70-acre 
tract of land and continued in possession until 1 2  April, 1937, the date 
of the execution of the alleged mortgagee's deed from D. 13. Oliver to 
D. R. Oliver, and that  on said date the said D. R. Oliver, by virtue of 
said deed, entered into possession thereof and has been in the continuous 
possession of said 70-acre tract since that  time; that  D. B. Oliver, mort- 
gagee, and D. R. Oliver have been in possession of the premises for a 
period of more than ten years prior to the institution of this action; that  
,John W. Hughes, the mortgagor, surrendered possession of the 70-acre 



t r ac t  to D. B. Oliver, mortgagee, on or  abont 4 February, 1933, arid said 
mortgagor had fu l l  k n o ~ v l e d ~ c  of tlie cn t ry  and l m ~ s e ~ i i o i ~  of mortgagee 
unt i l  the tirile of lii. deatli on 20 SOT eil~ber ,  1034. T h e  Kcferee foulid 
a s  a fac t  t h a t  the f a i r  and reasonable rental r a l i ~ e  f o r  tlie 26.5-acre trac.t 
of land wa. $100.00 per year  f o r  t l ~ c  three e a r s  next prrccdilig the 
institution of this action. T h e  tlcfcndalrt did not rsccpt  to thi.; finding 
of fact  o r  to the conclu.ion of law 1)ased tlicrcoil. 

T h e  Rcfelwl 11cltl a. a concliwioii of law ill his s~~pple incwta l  report,  
that  t h r  plaiiitifi.' ca11.c of action I r a q  barred hv tlic ten-year s tatute  of 
l in~i tat ioi~r; .  I-poll appeal  to  tlic Superior  ('ourt, his I Ionor  o v c ~ m d e d  
tlic finclingi of fact  and co i~c lns io i i~  of 1an ill tlic Rcfercr,'- fir5t report,  
cxcrpt a \  they coincide nit11 t l i t  ('oilrt's finding., of f a r t  ancl c n ~ w l u ~ i o i i s  
of law. T h e  fiiidi~lgi of fact  ant1 co~ir lu.~ons of law i11 t11c ~ u p p l c ~ u c i l t a l  
w p o r t  of the Iic,fcrcc, exrept  as  111odificd by the ('ourt, n c n .  approved 
aiid colifiin~ctl. ITpon the facts  foi~i ld,  tllr C'onrt c ~ i t c ~ ~ ~ ~ l  j u t l p ~ : ~ t ~ n t  t o  tlic 
effect t h a t  the tlcfciitlaiit '~ t i t l r  was good, lic l i a ~ i n g  occul)icd tllt. piwn- 
i-cs fo r  n ~ o r c  tlinn scveii year i  unt l (~r  color of t i t lc ;  and  tha t  neither the 
plaintiffs nor tlieir ancestor in titlc, ,Jolnl W. [Tuglic~, liwving t)ec>li in  
~ ) O S S S C S I O ~ I  of ally of said lands ni t l r in  a period of t m  ?cars prior to the 
institutioii of this action, their  cau-c of action i: barred by the teil->car 
s tatute  of limitation. as  set out in  G. S., 1-47, an, l  pleaded by the defend- 
an t ,  1). R. Oliver, i n  his  answer, a i d  t h a t  the plaintiffs a r c  gui l ty  of 
Ilichcs eiitl a rc  e.topped f rom claiming a n y  r ight ,  t i t le o r  intcrc-t in the  
'70-acre t ract  of land. 

111 t h r  casc of Ol iwr  1 ' .  IIuqlrc.~, tlic Rcferee fouiltl a.: a fact that  cer- 
t a in  installments due on tlie notc held hy the plaintiff,  fell due  more than  
ten years prior to tlie institution of this action, and tha t  the r c n ~ a i ~ i i n g  
i n s t a l l n ~ e i i t ~  n c r e  not barred by  a n y  s tatute  of l imitat ion<;  and  tha t  the 
defendants i n  this  action have not  sought t o  rccwvc~ a n y  sum for  relit 
di l r ing the time of the mortgagor's posse~iion of t l ~ r  lailtl.; drscribetl i n  
the clrrd of trust.  F,xceptions were filctl by plaintiffs and defendants to  
the Referee's first report,  but  no exrc1)tions mere filed to  the mpplcniental 
report.  I r i s  Honor  overruled the findings of fact and conclusions of la\\ 
of the Referee as stated in  his first report,  exccpt in  so f a r  as  thcy coiii- 
cidc with his  findings of fact  and coi~clusions of' law. The  f i n d i n g  of 
fact  and conclusions of law i n  the  Referee's swxnd report,  esee1)t as 
modified hy the  judgment entcred, wl rc  approved and confirmed. 

Whereupon, judgment waq entered to tlie effe,.t t h a t  D. B. Oliver is 
tlic owner and holder of tlir note which was rxrcw ed by J o h n  W. IIughes 
and wife, 1 J a n u a r y ,  3927, to  the  Virginia-Carcllina J o i n t  Stock Land  
Bank,  in  the original sum of $2,000.00, secured by  derd of t rust  on both 
t racts  of land referred to  here in ;  that  the balanccl due is $1,909.35, with 
intereqt thereon f rom 1 Norember,  1932, except such installments as  
nirltured prior to and inc l l~d ing  1 Ju ly ,  1934;  artd t h a t  D. B. Oliver is  
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entitled to have said lands sold to pay the balance due on said note; and 
ordered the lands be sold in the inverse order of alienation, that is, that  
the 26.5-acre tract should be sold first and the proceeds derived therefrom 
applied on the note, and if any balance then remains unpaid, the 70-acre 
tract should be sold to pay the balance. -1 commissioner was appointed 
to sell the property. 

The plaintiffq appealed in the case of I f u g h ~ s  1%.  Oliwr, and the de- 
fendants appcalcd i11 the case of O l i r ~ r  1%. Bugl~es ,  assigning error. 

Ilrellons, Xartin & Wellons for appellees. 
E. 6. JTohhs, 0. I;. Duncan, nnd Leon G. Stwens for npprllan fs.  

J)ESXY,  ,T. The first assignment of error is applicable to both appeals, 
and is directed to the refusal of the court below to strike out the plead- 
ings filed by the appellees after the first report of the Referee had been 
filed. By ~ermiss ion  of the court, and without objection on the part  of 
any of the parties, all of whom were represented before the court a t  the 
time the order was made, the appellees were allowed ten days in which to  
file further pleadings setting up laches. This permission to file addi- 
tional pleadings was granted in the same order in which the cases were 
rcmanded to the Referee to hear such additional evidence as might be 
offered by the several parties and to state his findings of fact and con- 
clusions of law with reference to the statutes of limitations and pleas in 
bar set out in the respective ~leadings .  

The appellants contend that after the first hearing by the Referee, the 
respective parties were bound by their original pleadings. The conten- 
tion is not well founded. I t  is the established practice under our Code 
system to be liberal in allowing amendments of process and pleadings, 
to  the end that  causes may be tried upon their merits. Garrett v. Trotter, 
65 K. C., 430; Gilchrist a. Kitchen, 86 N. C., 20;  Page v. McDonald, 
159 N .  C., 38, 74 S. E., 642; Whitehurst I? .  Hinton, 222 N .  C., 85, 21 
S. E. (2d), 874; HcDaniel 7.. Leygetf, 224 N. C., 806, 32 S. E. (2d), 
602; Hatcher I>. Williams, 225 N. C., 112, 33 S. E. (2d) ,  617. I t  is 
discretionary with the trial co~ir t  whether or  not to allow an amendment 
to pleadings setting up laches. The rule relative to such plea is similar 
to that  which allows the trial Judge in his discretion, to allow an  amend- 
ment to set u p  the statute of limitations. Smith v. Smith, 123 N .  C. ,  
229, 31 S. E., 471; Balk 11. Harris, 130 X. C., 381, 41 S. E., 940; Hardin 
v. Greene, 164 N.  C., 99, 80 S. E., 413. 

I t  is well settled in this State that  the exercise of a discretionary 
power by the trial court is not reviewable upon appeal, unless there has 
been a palpable abuse of such discretion. Gordon v. Pintsch Gas Go., 
178 N .  C., 435, 100 S. E., 878; Life Ins. Co. v. Edgerton, 206 N. C., 402, 
174 S. E., 96; Hogsed 7%. Pearlman, 213 N .  C., 240, 195 S. E., 789; Byers 
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u. Ryevs 223 K. C., 85, 25 S. 3:. (2d),  466; Pharr v. Pharr, 223 N .  C., 
115, 25 S. E. (2d),  471. S o  abuse of discretion has been made to appear 
on this record. 

The plaintiff& assign as error the refusal of the court below to sustain 
their exceptions filed to the original report of the Referee. This assign- 
ment of error rannot be s~istained, for the reason that upon the hearing 
before the court below, his Honor overruled all the exceptions, and set 
aside all the findings of fact and conclusions of law of the Referee, except 
in so f a r  as they coincide with the findings of fact and conclusions of law 
of the court. Whereupon his Honor proceeded to find the facts, set out 
his  conclusion^ of lam, and to enter judgment accordingly. 

The court found as a fact that D. B. Oliver, mortgagee, upon default 
In the paLyment of the aforesaid mortgage on the 70-acre tract of land, 
offered said land for sale a t  public auction on 4 February, 1932, after 
due advertisement, and that said land was bid off in  the name of D. R. 
Oliver, but no deed was executed by D. B. Oliver, mortgagee, to D. R .  
Oliver until 21 April, 1937; that on that day a deed was executed recit- 
ing the mortgage sale above referred to and said deed is dated 16 Feb- 
ruary. 1932, and was duly recorded 18 May, 1037, in the Registry of 
Johnston County. The other findings of fact are in  substantial accord 
with the Referee's findings set out herein, except as to rent. The court 
below did not pass upon whether or not the plaintiffs are entitled to rents 
for the use of the 26.5-acre tract, as found by t h ~  Referee and to which 
finding of fact and conclusion of law the defendant did not except. 

The court had the power upon the filing of the report of the Referee 
t o  affirm, amend, modify or set i t  aside, and to make its own findings of 
fact, and, when such findings are supported by competent evidence, they 
will not ordinarily be disturbed on appeal. Thigpen v. T m ~ s t  Co., 203 
3". C., 291, 165 S. E., 720. Moreover, there is no evidence set out in the 
case on appeal, unless the pleadings be treated a3 such. I f  they are so 
treated, they are sufficient to sustain the court's findings of fact. But  if 
not so treated, it will be presumed that  the findings of fact were based 
upon sufficient evidence. Radeker v. Royal Pines Park Co., 207 N.  C., 
209, 176 S. E., 285. There are no exceptions to the court's findings of 
fact, and the findings of fact are sufficient t o  support the judgment 
entered below. Wilson v. Charlotte, 206 N.  C., 856, 175 S. E., 306; 
Efird e. Smith, 208 N. C., 395, 180 S. E., 581; Mrilso?t v. Robinson, 224 
N. C., 851, 32 S. E. (2d), 601; Rader v. Coach Co., 225 N .  C., 537, 35 
S. E. (2d),  609; Fox v. Mills, Inc., 225 N.  C., 5E0, 35 S. E. (2d) ,  869; 
Roach v. Pritchett, post, 747. 

The judgment entered below denies a recovery to the plaintiff on three 
grounds: (1) The defendant having been in possessim of the premises, 
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under color of title, for seven years next preceding the institution of this 
action, plaintiffs' cause of action is barred by the seven-year statute of 
limitations, as set out in G. S., 1-38, and pleaded by thr defendant; (2 )  
that  the plaintiffs, and their ancestor in title, John W. Hughes, not hav- 
ing been in  possession of any of said lands within a period of ten years 
prior to the institution of this action, their cause of action is barred by 
the ten-year qtatute of limitations, as set out in G. S., 1-47, subsection 4, 
and pleaded by the defendants; and (3 )  that  the plaintiff3 and their 
anceitor in title, John  W. Hughes, u p  and until the time of his death, 
knew that 1). R. Oliver claimed this 70-acre tract of land and that  he 
constructed buildings thereon and made many improvements on said 
land, and over a long period of time, these plaintiffs, with full knowledge 
of these facts, made no claim of right, title or interest in the premises; 
that they are guilty of laches and are thereby estopped from claiming 
any interest in said tract of land. 

Seven years' adverse possession, under color of title, is a bar in an  
action in ejectment as to all parties not under disability. G. S., 1-38; 
Locklcar 1 1 .  Sauage, 159 N. C., 236, 74 S. E., 347; Carswell 11. Creswell, 
217 N .  C., 40, 7 S. E. (2d),  58;  Ward v. Smith,  223 N. C., 141, 25 S. E.. 
(2d),  463; Vante  T I .  Gi ly ,  223 N. C., 409, 27 S. E. (2d),  117. 

action for the redemption of a mortgage,'where the mortgagee has 
been in possession, is  barred after the expiration of ten years from the 
time the right of action accrued. G. S., 1-47, subsection 4 ;  Frederick v. 
Williams, 103 N. C., 189, 9 S. E., 298; Crews v .  Crews, 192 S. C., 679, 
135 S .  E., 784; Ozunhey u .  Parkzuay Properties, Inc. ,  222 5. C., 54, 
21 S. E. (2d), 900. 

One guilty of laches has simply omitted "to assert a right for an  
imreasonable and unexplained length of time, under circumstances preju- 
dicial to adverse party." Black's Law Dictionary (3rd Ed. ) ,  p. 1062. 
Pepdin I ) .  Oliver, 222 IT. C., 665, 24 S. E. (2d),  519; Stdl v. Trust Co., 
223 N. C., 550, 27 S. E. (2d) ,  524; Hardy I> .  M a y o ,  224 N. C., 558, 
31 S. E. (2d),  748. 

IIere the plaintiffs, with full knowledge of all the facts relative to the 
70-acre tract of land, and knowing the defendant was placing valuable 
improvements on the property, waited more than twelve years to assert 
any claim thereto. We think his Honor properly held them to be guilty 
of laches and are thereby estopped from claiming any right, title or 
interest in the property. 

The judgment of the court below, in so far  as it holds the defendant t o  
be the owner and entitled to the possession of the 70-acre tract of land, 
will be upheld. 

Thc plaintiffs, however, excepted to the refusal of the court below t o  
render judgment in their favor for rent. The plaintiffs are not entitled 
to rent for the use and occupancy of the 70-acre tract of land. But, in 
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view of the defendant's disclainier of title to the 26.5-acre tract of land, 
which he had occupied for more tlian seven yclars, and the finding of 
fact by the Referee that  the reasonable rental value thereof was $100.00 
per year for three years nrxt preceding the institution of this action, and 
to which finding the dcfendaiit did not except, wcl think the plaintiffs are 
t.ntitled to judgment for such rents. G. S., 1-341. 

It appears from the record that the   la in tiff herein went into posses- 
qion of the 26.5-acre tract of land under the erroneous inipression that  
his mortgage covered both tlie 70-acre tract and -he 26.5-acre tract. Bu t  
when it was discovered in 1944 that  the forecloseil mortgage did not cover 
both tracts of land, tlie plaintiff elected to institute an  action to fore- 
close the deed of trust held by him on both tracts. rather tlian to nndcr- 
take to assert title otherwise. 

The defendanti, who are heirs a t  law of John W. Hnghes, contend that  
if the p!aintiff is cntitlerl to foreclose his deed of trust, as provided in 
the j u d p ~ e n t  entered below, he must account for rents and profits while 
he was in posst.ssion of the respective tracts of land. This contention 
cannot be sustainetl on this record, for the reason no such relief is sought 
by them i11 their pleadings. It will also be nokd  that  these defendants 
made no tendel., nor do they allege a willingness cr  desire to exercise their 
right to rcdeern the lands conreyed in said deed of trust. 

We have cwrrfullg. cxaniiiied the c>xccptions of the defendants bearing 
on the plaintiff's right to foreclose his deed of trust in the manner set 
forth in the judgnicnt below, and fhcy are without merit. The court 
below had the power to order the sale of the respective tracts of land 
included in the deed of trust, in the inverse order of alienation. B r o w n  
1) .  J e n n i n g s ,  188 N .  C., 155, 124 S. E., 150; Berry 1%. Boomer ,  180 N .  C., 
67, 103 8. E., 914. 

The plaintiffs further except to the ruling of the court below, taxing 
them with the costs in the case of I f u g h e s  et als., I . .  Oliver ,  and to the 
taxing of the costs against the defendants in the case of Olivcr  I: .  H u g h ~ s ,  
et als. 

The cases were consolidated for trial and referred by consent of all 
parties. The plaintiffs in the case of H u g h e s ,  t't als., v. Oliver  having 
been adjudged the owners of the 26.5-acre tract of land in controversy 
and having established their right to certain rents by reason of the occu- 
pancy of said land by the defendant, their exception is not without merit. 

We think the costs in the Superior Court in the case of I Iughes ,  et als., 
u. Oliver ,  should be divided equally between the plaintiffs and defendant; 
and the costs in the case of Oliver  11. Hughes ,  ei' als., should be divided 
equally between the plaintiff and the defendants John  W. Hughes, and 
others, heirs a t  law of J o h n  W. Hughes, deceased. 
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T h e  case of H u g h e s ,  e t  als., v. Ol i ve r  i.; r emanded  fo r  judgmen t  i n  
accord wi th  this opinion.  

T h e  case of Ol iver  v. Hughes ,  e t  ah., will  be affirmed except a s  modi-  

fied here in .  
T h e  case of H u g h e s ,  c t  ah., v. Olicer-Error a n d  re i~iant ied .  
T h e  case of Ol iver  v. I lugheo,  et  ~1s.-Modified a n d  affirmed. 

STATE v. BUSTER HOOKS. 

(Filed 7 April, 19-18,) 
1.  R a p e s  4- 

Er idmce  h t  ld  snffic.icnt to orerrnle motion to I I ~ I I S I I ~ ~  ill this prowc 'ut io~~ 
for  r:lpe. 

2. Criminal Law g 8 1 c  (3)- 

'I'ht. admission of evidence corroborating tht. t t ~ s t i m o ~ ~ y  of a witnesh ns 
to u f':~ct not controverted by defendant could not Iw prejntlicial. 

3. C'rin~inal Law 3 42d- 
The prosecuting witness identified dcfcndant 11p011 the trinl a s  the perpe- 

t ra tor  of the  crime. Testimony of stntements made by prosecutrix imme- 
tlintclly a f t e r  the crime was  committecl to the effect that  I I  colored man 
h:ld brokt.11 into her  house and attacked her  but  that  she did not know his 
name, and that  when defendant was shortly thereafter brought before her, 
she identified him, i s  hcld competent for  the purpose of corroborating the 
testimony of the prosecuting witness. 

Where defendant has  attacked the credibility of a State 's  witness by 
caress-examinntio~~, the scope of eridence competent for  the purpose of 
corroborating the witness is  not limited to those facts testified to by her 
which a re  controverted by defcndant. 

A wmark  of tlie court tha t  i t  would allow the introduction of the fiuger- 
prints a s  found nt the  scene nntl tlie fingerprints of defcndant for the 
purpose of identification, will not be held fo r  er ror  a s  an  expression of 
opinion that  the fingerprints were ncstn:~llg taken from the scene of the  
(.rime, i t  being ohvions that  the court was merely identifying the exhibits 
offered by the State. 

6. Criminal Law § 38c- 

The  introduction in evidence of the  cap found a t  the scene of the crime 
shortly a f t e r  i t s  occurrence, identified by defendant's mother-in-law a s  
being defendant's cap, i s  without er ror  when there is  evidence t h a t  defend- 
an t  was  wearing the  cap when he left his home shortly before the  crime 
was committed and returned without it. 



690 I N  THE SUPI1E:ME COURT. 

7. Criminal JAW Ij 78e (2)- 

A ~nisstateinc~nt mntlcl in  stntilig the contentio~l;s of the State that defend- 
ant had admittcd :t witness t o  be a lingerprint expert, will not be held 
for error on clefendillit's exception when the r r ~ i s s t a t e n ~ ~ ~ ~ t  is not called 
to the conrt's atteution at the time. 

I)EFE,NDANT'S appeal from Pittmon, J., September T P ~ I I I ,  1047, RAS- 
DOLPH Superior Court. 

The defendant n a s  brought to trial on an indictment <+barging him 
with raping one 0 r a  IIilghes Rnuldin. The evidence n.;i, \l~bxtantially 
HS f0 l l0w~ : 

Mrs. Bouldin testified that  she was a t  home on the night )t' the occur- 
rence, in her honke near Alrc-hdale with her two children, out, about seven 
and the other abont 11. That  she didn't know Buster Hooks by name, 
but had seen him pass the house twice a day going to and from his house 
which was about one and one-half miles from her houw ; that there are 
three or four houses with colored people up  thew. 

Lifter  she had gone to  bed and got to sleep she heard noise-heard 
matches striking, and saw the defendant a t  the foot of her bed. Slle 
jumped up, screaming, and r an  to  thr  door. Before she could get i t  open 
the defendant reached her and took her by the throat, and choked her so 
that  she turned blind. As she tried to "holler" he choked and cursed 
her, and threatened to kill them all. She jerked loose and tried to reach 
the door again and he knocked her back, and in her second attempt to 
get to the door he knocked her down. When she came to he knocked her 
to the floor again, and then completed the act of sexual intercourse. The 
little girls were still i n  bed. 

She testified that  vhen he got ready to leave he asked her if she had 
any idea who he was, ant1 she told him no. Then he asked her if she'd 
ever seen him before, and she replied that  she had not ;  but she had seen 
him pass the road every day and she knew where he lived. H e  had never 
been to her house for anything. H e  then told her he was a convict, cursed 
her and told her not to turn  on the light until he got out of the house. I n  
going out he ran into the piano, and stepped on the little 11-year-old 
girl. 

Witness saw him after he got out of the house, lunning in the direction 
of his home. While in the house he was barefoot but he had on his shoes 
when he left, going down the road. 

Witness got the children and ran to a house back of the barn. She 
was afraid the defendant might see her if she tried to cross the road. 
She went to Mr. IIarrington7s who lives on their place. His daughter 
married Calhoun and he was also thwe. 

The sheriff came while she was there. She told them who she thought 
the man was, where he 1ivc.d. That  morning, about daylight, a deputy 
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brought the man in and witness identified him. She had seen him pass 
the house every morning and evening, walking on the hard surface to 
imd from Archdale. *i photograph of the witness taken after the occur- 
rence, showing bruises, was identified and used to illustrate her evidence. 

Witness was carried to the hospital where she remained a few days 
and then went to the home of a brother. Witness exhibited to  the jury 
the marks she said defendant made on her neck, which she said were 
made by "the Hooks man." 

The defendant, she testified, entered the house through a bedroom 
window. The doors were all locked. She was sleeping in the living room. 

The cross-examination brought a reiteration of the same matter. 
Dr. Croom testified that  he examined the ~rosecut r ix  the morning of " 

the 16th and found a fresh bruise just anterior to the left ear, and 
multiple scratch marks on the left side of the neck, extending from the 
angle of the jaw to the midline of the neck, and a scratch under the 
right collar bone. She was in a state of nervous collapse. The scratches, 
in his opinion, were caused by fingernails, and the bruise on the side of 
her face was caused by a blow from a semi-solid object. She was ad- 
mitted to the hospital about mid-morning and was in his care until the 
18th, and was seen again in his office the 23rd of Aingust. 

Betsy Bouldin, daughter of the prosecutrix, testified that  she mas ten 
years old, and in the fifth grade in school. On the night of the 16th, she 
was sleeping on a pallet in the living room. The witness then corrobo- 
rated her mother as to what took place and identified the defendant as  
the man who assaulted her mother. She said she had seen him pass the 
house frequently. 

P. E. Calhoun testified that  ~rosecut r ix  came to his house about 
morning of the 16th. H e  first heard her screaming and when he opened 
the door she ran  in, accompanied by her little children. 

When witness undertook to tell what she said, attorneys for defendant 
objected, and the court instructed the jury that  it was admitted for the 
purpose of corroborating Mrs. Bouldin and not as substantive cvidence. 
(lalhoun then said Mrs. Bouldin stated a colored man had broken into 
her house. Witness said she was in a hysterical condition. She had 
these marks on her neck. Witness had the sheriff called, and they went 
to Buster IIooks' home and saw him in the house-he had no clothes on 
but later put  on blue overalls and blue shirt, black saddletop shoes with 
lnwkle. They carried Hooks back to Calhoun's house, where Mrs. 
Bouldin was much agitated a t  seeing him. She declared that  he was 
thk man. 

On  cross-examination the witness stated that Mrs. Bouldin was very 
tlisturbed. When she first got there she said somebody had broken in  
her house. "She told me exactly where this guy here lived. She said she 
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didn't know his name; she told nic somebody else lived in that  house and 
it was the largclst fellow. 1 did not sre the other oilc in thew that  night. 
I'd say ahout 1 5  pounds differenre in tlic weight of thi i  man and the 
other and about four inclies in height." 

It. L. White was asked to testify to a statement niadr II,T Mrs. Bouldiil 
hefore liim a t  the Calliouii's house, and on objection was permitted to 
testify, as corroborative of Mn. Bouldin only, "that a colored man brokc. 
into her hoiise and attacked hcr ; that she knew wh~arr he lived, but didn't 
know his namc3. 'L'licw were two colored men living in t l ~ c  qarne housr, 
but she ~ i o u l d  know which one attarkcd he r ;  said she had v e n  him. I n  
c30nsequenee of that we went to his house and got him and brought hini 
to Mr. Calhoi~n's antl Mrs. 13ouldin said that  was the man." 

"(2. What statcmciit did qlie makr thcre in the 1 , i ~ ~ n c e  of ?tie defcntl- 
ant  2" Objection, overruled, rxception. 

'(,\. She said that mas the man that  attacked he]-." 
W. 13. Lasqiter testified that  he is an officer of the C o u ~ i t ~ - .  That  Mrs. 

Rouldin had told him a darkp had biokcn into h w  llouqe and attacked 
her. (,\dmittetl for purpose of corroboration onlay.) She haid she did 
not k n o ~ \  who it was, but 1ic lived up the road in the third house. 

Whrn the defendant was brought hefore them at  the ('alhoun place 
both the prosecutrix antl her daughter identifirtl him. The defendant 
denied that  he had bren in tlic house. IIooks made no effort to escapc. 
H e  did not srrm excited or scared; mitue\s stntetl that  he way the jailer; 
knew the other colored man who lived in the third house. 

A\. E. Garner, presentd  as a fingerprint expert, teitified to his train- 
ing and experience in that  line or skill, and, ovrr the objection and excep- 
tion of the defendant, was admitted to testify as an expert. His  testi- 
mony was to the rffect that hc had taken photographs of the back roonl 
window, which were used to illustratr the evident-e. On the inside of 
the window sill witness found several prints, not many of them good. 
Witness took pictures of a few of them. ('I pliotographed prints on the 
inside of this frame. The screen was open about like i t  shows and there 
was a cut place. I photographed those fingrrprixts. I made this en- 
larged fingerprint; . . . I later took the fingrrprmts of the defendant 
Buster IIooks . . . for identification." Witness rcferred to an enlarged 
photograph of the fingerprints of the. right ring finger of defendant. 
State's Exhibit E. 

The Cour t :  "The Court will allow the introtluetion of tlic fingerprint 
as found on the frame of the screen of the home of Mrs. Bonldin and 
also the fingerprints of defendant for the purpose of identification." 
Objection by defendant. Overruled, rmd defendant excepts. (Witness 
takes Exhibits C and E . )  



N. C.) SPRING TERM,  1948. 693 

Witness testified that  Exhibit E was taken from the right ring finger 
of Buster Hooks' hand. The other exhibit was taken from the frame of 
the screen a t  Mrs. Bouldin's. F i tnes s  then compared the exhibits in 
detail and stated they were identical, and added, "In my  experience and 
work I have never found two fingerprints alike unless they came from 
the same finger." 

Cross-examined, the witness testified that  he had picked the best pic- 
tures to be enlarged; that  he had photographed all fingerprints found. 
I t  could be possible somebody else had left some fingerprints there; 
couldn't swear all are the same as those; ('there was no way to tell how 
long the fingerprints had been on the window; after they're been there 
so long they age and won't take powder-I'd say ten or twelve hours. 
On the outside in the weatller, dew, etc., t h y  won't last a r  long as on 
the inside." 

There would be some similarity in fingerprints in some cases-'(I 
found another fingerprint that  corresponded with this card but I did not 
enlarge them. . . . There probably have been mistakes made on finger- 
prints but there are no mistakes made on this one because I took the 
picture. I hare  12 points of identification; they are exactly alike. . . . 
This is the first case I have been in involving a capital case." 

TIT. P. Whitley, admitted by defendant to be an expert, testified that  
he had charge of the City-County Identification Bureau a t  Raleigh and 
had been in that work 22 years. H e  had examined Exhibit D containing 
a complete set of fingerprints on a card marked Buster Ixooks and found 
that fingerprints on five or six of the photographs corresponded with 
fingerprints on that  card. That  he examined Exhibits C: and E and 
found points in the prints from 1 to 12 corresponded exactly. Witness 
stated he was positive the prints were from one and the same person. 

On cross-examination witness stated he did not know personally where 
the prints came from. 

,I. E. Garner, recalled, identified a cap or toboggan exhibited to him, 
and stated he had picked i t  u p  jn the living room of Mrs. Bouldin's home 
on the morning of the 16th of ,ingust. The cap was introduced in 
evidence. Defendant excepted. 

Lillie Bowman testified that  she was Buster Hooks' mother-in-law; 
that the cap put in evidence was Buster Hooks' and the last time she saw 
it, i t  was on his head. That  on the night of the 16th Buster came home 
about 12 o'clock with witness' daughter, declined to eat, smoked, and 
went to bed. H e  then got up  and went out, staying about an hour. H e  
had the cap on when he went out, but did not have it on when he came 
back. 

The other man in the house was her son. H e  was not there when the 
officers came. Did not know where he was. 
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There was tcstirnony as to the good character of Mrs. Bouldin. 
The State rested. Defendant demurred to the evidence and m o d  for 

judgment of nonsuit. Motion was orerruled and defciidant cxccptetl. 
Exceptions to the charge ctiscu~sed in the opinion embrace objections 

to statements of the court in arraying and reviel.iing the evitlcnce, a.: 
follo\m : 

Reference t o  the statenlent of tlie nitneis Call~ouil that RIrc. Bouldiii 
bad stated to him tlie d~fe i idant  was the inan who attsckcd he r ;  to the 
statement that E. Garner was "atln~itted" as an expert in the wience 
of fingerprinting; to thr. State's conte~ltion that n-hen t akm the defend- 
ant  (lid not have a cap. 

'I'hc evidence was subrriitted to the jury who rc t~~rnc t l  ;I ~clrtlict that 
the defendant was guilty of the crime of rapc. 

The defendant moved to set aside tlie verdict for error2 committed 
during the trial and tlic motion was declined. Defendant excrpted. T o  
the rncning sentence of death defendant ob jertrd, cxceptetl, and apl)ealed. 
assigning errors. 

.lttorncy-Gerterol N c ~ ~ I d Z n n  and Assis font  Attorneys-General Rruton,  
Rhodes, and Moody for the State. 

S m i t h  & W a l k ~ r  for defendrrnt, t rppd lan t .  

SI-XWELL, J. This appeal brings up for review exceptions taken on 
the tr ial  to the admission of evidence, the refusal to nonsuit the case on 
defendant's demurrer to  the evidence, the remarkc; made by the court 
in thc course of the trial, and the validity of certain instructions in the 
judge's charge. 

The motion to nonsuit was properly denied. 
Some of the exceptions have been abandoned tind are not brought 

fonvard in the brief, and certain others have not, been considered of 
sufficient merit to demand discussion, although they have been carefully 
examined. Those exceptions upon which the appellant most s e r io~~s ly  
insists have been carefully noted and discussion will be directed to then]. 

Considerable attention is given in appellant's brief to the admission of 
the testimony of Calhoun and White to the effect that  the prosecutrix 
had previously, shortly after the occurrence, stated to them that  a colored 
man had broken into the house; and that  she had used certain rxpres- 
sions in  identifying the defendant before them ulhi?h it is  argncd were 
too vague for identification. 

The evidence mas confined to  corroboration of ?@rs. Bouldin's testi- 
mony on the trial. The gist of the objections made in this respect is 
that  Mrs. Bouldin's testimony as to  the main fact of the assault had not 
bwn challenged and, therefore, corroborative evidence was not admissible 
in its support. 
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There are two answers to  this objection : First, if the defendant makes 
no question as to the commission of the crime but merely depends upon 
a want of identification of himself as thc perpetrator, i t  is not apparent 
how he could be prejudiced as to corroboration of the occurrence; and, 
second, the statements of these two witnesses are so interwoven with the 
question of identification-which the appellant does challenge-as to 
repel any objection to its admission. Moreover the aid of corroboratory 
evidence is not as narrowly restricted as appellant suggests. 

Mrs. Bouldin mas subjected to a searching cross-examination which. 
of course, i t  was the duty of defense counsel to make, and it was calcu- 
lated to raise the question of her credibility, whether directly or inferen- 
tially we need not inquire, and corroboration was not offensive to the 
suggested rule. 8. v. Parish, 79 N .  C., 610; S. 1 % .  R O W P ,  98 N .  C., 629, 
4 S. E., 506; S. I - .  Vaultshy,  130 IT. C., 664, 41 S. E., 97 ;  S. 1,. Spencer, 
176 X. C., 709, 97 S. E., 155; 5. v. Gore, 207 N .  C., 618, 178 S. E., 209. 
Alqo we S. 7'. Brabham, 108 5. C., 793, 13  S. E., 217; 8. z'. Bethea, 186 
N. C., 22, 118 S. E., 800; S. v. Brodie, 190 X. C., 554, 130 S .  E., 205; 
S. I * .  S ~ o q g i m ,  225 N .  C., 71, 33 S. E. (2d))  473; S.  1 1  Walkrr. 226 N. C., 
458, 38 S .  E. (2d),  531. 

I n  IS. r s .  L i f f e m l ,  227 K. C., 527, 43 S. E .  (2d),  84, the Court said:  

". . . Her  (prosecutrix) testimony was challenged and its credi- 
hility put a t  issue by the pleas of not guilty and by extended cross- 
cxaminatioli. EIence the testimony of her mother that  prosecutrix 
did not return home that night and she, the witness, so reported to 
the officers and the radio station was competent in support of her 
testimony . . ." 

Exceptions are made to the mention of these matters in the judge's 
charge in the statement of the State's contentions; and to this the same 
r~asori ing applies. 

On the evidence of Garner, who was admitted by the court to testify 
as an expert in the science of fingerprinting, the judge remarked : "The 
Court will allow the introduction of the fingerprint as found on the frame 
of the screen of the home of Mrs. Bouldin and also the fingerprints of 
defendant for the purpose of identification." 

The appellant contends that  this constitutes an expression of opinion 
to the jury (in violation of G. S., 1-180)) that  the pictures were aotually 
made a t  the I3ouldin house and that  the fingerprints with which they 
were compared were taken from the defendant. 

I n  reply to this the State points out that  the remarks of the judge, 
reasonably considered, were intended only to identify exhibits which were 
admitted. Expressions comparable in factual similarity, and made in 
similar si'tuations have not been held by the Court to constitute preju- 
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dicial error. S. v. Cash, 219 N. C., 818, 820, 15  13. E. (2d),  277; S. c. 
Cureton, 215 S. C., 775, 790, 3 S. E. (2d) ,  343; S. v. Fain, 216 N. C., 
157, 158, 4 S. E. (2d),  319; S. v. Bullirts, 226 N. C., 142, 144, 36 S. E. 
(2d) ,  915. 

"111 Sttrle I . .   i it re lor^, suprrt, this Court approved the followirig 
question put by the Court to a witness : 'Wlirw did he (defendant) 
shoot him (deceased) the last t h e ? '  " 

"111 Sfa te  7.. Cash, 219 N. C., 818, 820, this Court approved the 
followii~g remarks made by the judge to counsel for defendant in 
answer to his argument directed t o  the competei~cy of certain evi- 
dence: '1 am against you on that.' This Court held that  this re- 
mark ' amoun td  to no more than a ruling up011 the evidence.' " 

"In Stnte 2.. Fain,  216 N. C., 157, 155, this Court approved the 
followiiig conimrnt of the Court upon the defendant's confession as 
evidence: 'which the court has held to he competent in this case 
because it appears that  the confessioii was taken without hope of 
reward or without any extortion or fear, a i d  that  it was fairly taker1 
after the prisoner had been duly warned of his rights.' I n  approv- 
ing this comment, the Pourt  said:  'This did not constitute an  ex- 
pression of opinion, such as is prohibited by C. S., 654, for tlie judge 
said no more than that  the confcwion had been duly admitted in 
evidrnce. and he gave his reasons for admitting it.' " 

A further objection is made to the introductioii in evidence of a cap 
found shortly after the occurrence in the living room of the prosecutrix 
and identified as that  of defendant and to the reference to this evidence 
in the statemc~it  of the contention of the parties in the judge's charge. 

The hat  in questioii appears to have been picked up by Garner in the 
living room of the Bouldin houw where the prosecntrix testified she was 
assaulted, and it was identificd by the defendant's mother-in-law as being 
defendai~t's cap. This  witness further stated that  when he went out of 
the house i11 n hich they both lived that night he had the cap on and when 
he returned he did not have it. Thcre was an ini'erence from the evi- 
dence that  when the officcrs arrired and took him it1 custody some while 
after the occurrence he did not have the hat. We do not find that  the 
objection has any merit. 

111 stating the contentioils of the State tlie court observed in reference 
to the fingerprint evidence : 

"The State says and contends that  this defeiidant is the man that  
committed the crime upon Mrs. Bouldin; that  in his attempt to get 
out or into the house, that  he pushed the screen of one of the win- 
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(lows open, ( a n d  t h a t  fingerprints on the f r a m e  of the screen were 
taken by  a m a n  who is  admit ted to  be a n  expert.)" 

T h e  appellant points out  tha t  the defense did not admi t  this witness 
t o  be ail expert and  tha t  the f o r m  i n  which the  contention is stated is 
prejudicial.  

Th is  exception, as  several others noted above, is to  a mat te r  occurring 
i n  the a r r a v  of the eridence and the  statement of the  contentions and 
comes under the  general  rule t h a t  to  avail himself of the  exception the 
defendant must  h a r e  called the  matter  to  the at tent ion of the  court  a t  
the timc. 8. 7%. D((wsotz, ante, 85, 8 9 ;  S. 9). Warren, 227 N. C., 380, 42 
S. E. ( 2 d ) ,  350;  S. 1%.  'l 'ho,r~pson, 227 N .  C., 19, 40 S. E. (2d) ,  620, 

N o t  only mas this  not done, but  a n  opportuni ty was directly given to 
the defendant by the court to  make the  correction had  he  wished to do so 
and  he did not avail himself of it. 

We ful ly realize t h a t  we a re  dealing with a capital case, but  the excep- 
t i r e  mat te r  is not of such a character a s  to  take i t  out of this rule, and 
the exception cannot be sustained. 

T h e  Cour t  is unable to  find sufficient reason to dis turb the verdict. 
O n  the record we find 

N o  error. 

(Filed 7 April, 19-18.] 

1 .  Autoniobiles 99 Si, 16- 
Q. S., 20.174 ( a  ) .  does not apply to an unmarked cross-walk a t  an inter- 

section of highways, and an instruction placing the duty upon a pedestrian 
to yield the right-of-way to reliicles in trarersing a highway a t  such inter- 
section must be held for error. 

2. Sam- 
;\ pedestrian is required to w e  dne care for his own safety in attempt- 

ing to cross a highway a t  a11 intersection of highways, and a motorist is 
wider duty to appronch the intersection in the manner required by statute 
:~nd  to observe clue care to aroicl injury to pedestrians in the intersection. 

3. Automobiles 8 18i: T ~ i a l  31b-Charge held for error in presenting 
only the inferences favorable to defendant on material phase of the case. 

Intestate was struck a t  night by a car as  she mas attempting to cross 
the highway a t  an intersection after she had alighted from a bus. De- 
fendant's eridcnw tended to show that intestate suddenly came from 
twhind the bus, ~ h i c h  was then in motion, i l l t o  the path of defendant's 
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car, ur~d t h ; ~ t  the iml~act occurred on his right sitlc of the road. I'lnirltiff's 
clvidencc~ was to the effect that defrndant had an u~lol)strnctecl ricw for  :it 

lrast 2(Wj yurtls and (lid not s1:tcken speed before \:he impact. :lnd that tit,- 

frwlnnt nd~nitted he n x s  t r :~vel i~~g from 45 to 50 miles per honr. H ~ l d :  AII 
instr~lctiol~ on tllr issac. of contributory negligrnce to the tffect that if 
intestutc"~ :~c l  ill sndtlenly coming from behind tlic bus illto the path of 
tlcft.ndimt's canr was a 11rosim:lte causc of the injnry, to answer thc issue 
ill  the. :lffirrn:ltiw, must bc held for error in fniling to prcwut plaintiff'% 
(mtrary  it~fercwct's from the eridcnc!e that intrstlte was Ia\rfnlly ill thr 
iutcmwtiil~~ as defendant :~pproaclled, nnd bad tht. right to rclly on dcfrntl- 
:lilt's ~ I I B ( ' ~ V : I I I C P  of the rules recl~~irin:: him to shcken spwd i n  approaching 
1111 inte~st~ction and to o t~s t 'nr  c111e care to :1voi11 injnry t o  ~ ~ d ( ~ s t r i : ~ ~ ~ s  
wit11i11 the i~~t(brsectio~~, 

I'LAINTIFF'S appeal from Gwdy, Emergency J u d g e ,  September Civil 
Term, 1947. HAHNETT Superior C'ourt. 

This is an artion brought by an administrator tcb recover for the death 
of his intestate, alleged to have been caused by the negligence of the 
defendant in the operation of an automobile upon the highway. 

'I'he plaintiff's evidence, summarizetl, tends to show that  Mrs. Maude 
S. Gaskins. plaintiff's intestate, was a passenger on a bus operated be- 
tween Durham and Dunn on IIighway KO. 55. She got on a t  Erwin 
Cotton Mills around midnight to return home from her night shift a t  
the mill and was proceeding to Currin's store, a bus stop approximately 
three miles east of Angier and about 15 miles from where shr got on the 
bus. A t  the point to which she had purchased her ticket there is an 
intersection of another road with the highway-the county road crossing 
it. There was a highway sign indicating the approach to an  intersecting 
road from both directions-'lthe ruetomary highway sign." At  that  
point the total width of the highway is approximately 40 feet and the 
hard surfare 22 or 24 feet. The bus came to a stop a t  Currin's filling 
station to  discharge Mrs. Gaskins as a passenger about 1 2  :20 o'clock. 
The bus had crossed the county road indicated before coming to a stop, 
on the right hand side of the road headed westerly toward hngier,  pulled 
off on the shoulder of the road. The bus was lighttd on the inside when 
she got off. The  headlights were on and all the marker lights-the latter 
lights were amber lights on each side of the bus. T l ~ e  d r i w r  who testificd 
saw Mrs. Gaskins get off the bus. At  the time Mrs. Gaskins got off, the 
left hand wheels were adjoining the edge of the hard surface and the 
right wheels completely off. When Mrs. Gaskins got off the bus she 
went toward the rear and the driver watched her until she was out of 
sight from the rear view mirror, then checked his passengers and pro- 
ceeded to drive off. From this intersection the road is straight for  
approximately 200 yards west and about the same distance east, being 
slightly downhill east. 
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11. J. Hun t  testified that  hc was a member of the Highway Patrol  and 
the night of the occurrence above mentioned he was a t  the police station 
in Angicr on duty. From information he had around 12:30 he went to 
the scene of the wreck. At  that  point, testified the witness, there is a 
crossing by the county road, one road going to h i e s  Creek and another 
county road leading back into the county. The road appeared to be 
around 24 feet wide and is regularly used by traffic. 

The witncac arrired a t  the scene, found a 1946 coach on the right hand 
and southwest side of the road, headed towards Coats, with the left front 
wheel on the hard surface, and the car had skidded and come to a stop 
on the right hand side of the road. On the highway opposite Currin's 
store there were blood spots along the road going south-the right hand 
side of the paved surface. When witness got to the old filling station 
opposite Currin's store he found where somebody had been struck, appar- 
ently in the ccnter of the intersection on the right hand side. The dis- 
tance from where the car was found to the point where the body was 
struck was 81 feet, and Mrs. Gaskinc' body was found in front of the 
car. The defendant told witness that  Nrs.  Gaskins' body, which had 
been moved, had been lying where he found the blood. From the front  
of the car to the spot was 18 feet. Defendant stated he pulled her body 
from the center of the road toward the shoulder to keep anybody from 
hitting her. 

Defendant told witnesses he had been driving approximately 45 miles 
per hour and that  he didn't see Nrs.  Gaskins until about the time he 
\truck her. The left front fender and headlight, and hood of the car 
were mashed in. Witness testified as to the highway signs indicating 
the cross road or intersection and said the highway was straight both 
ways from the intersection. A driver coming south on No. 55 could see 
clearly for a t  least 200 yards. Witness described the marks of injury 
npon the body. 

On cross-examination the witness stated that  the blood first found 
indicated that Mrs. Gaskins was hit  about two feet to the right of the 
center of the road. There is no sign a t  this place indicating where 
pedestrians may cross. The skid marks left by the wheel upon the 
braking of the automobile started around three feet west of the center 
line. 

I<. C. Matthews testified for the plaintiff that  he got to the scene of 
the wreck shortly after its occurrence with Patrolman Hunt .  Dr. Kelly 
stated that  he had checked the body as soon as he got out of his car and 
found that Mru. Gaskins was dead. H e  said that  he was coming on the 
hard surface-witness learned from a ball game-and meeting the bus, 
and that  he hit something and later found out i t  was Mrs. Gaskins. The 
defendant said he was traveling approximately 45 miles per hour and 
didn't cee anything until he hit  something. 
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C'. B. L\ l l~wl ,  wit~iesr for plaintiff, testified a,  to the condition of tl~rl 
botly with re<pect to injuries--that hcr skull n a s  fractured, both legs 
broken, and her body bruised and lacerated pretty well all over. Ife 
made inquiry of Dr .  Kelly as to the circumsta~~ccs under which it oc- 
curred. Dr.  Kelly said he mas driving approxi~i~atc~ly  45 miles an  hour 
and didn't v e  Mrs. Gaskills ulitil after he struck lier. The distance of 
his car froni tlie point of impact with Mrs. Gaskills was 31 feet. There 
were blood stains on the paveriierit irdicating wl~ere her body had come 
to  rest. The body \\.as 90 feet from the point of ilnpact to where her 
body came to rest. 

Thomas Surles testified for the plaintiff that he lived about 300 yard< 
from wlierr the arcident happelled, down the Buies Creek road, and that 
Mrs. Gaskills stayed with thcm. I l c  nent  to the sc2elie as soon as he 
heard about it,  about I :00 o'closk. I Ie  testified that  Dr .  Kelly told him 
he didn't see Mrs. Gaskinr, or tlic bus either, until after lie hit her. Mrs. 
Snrles testified for plaintiff that  slie lived just a short distance frorn 
Curriri's store intersection and her daughter Maude (the deceased) lived 
there in her home with her two cliildrcn. That  slie was working for the 
Erwin Mills a t  the time of her death. She gave further evidence as to 
the c.arning capacity and physical condition of the intestate a t  the time 
of her death. 

,It tlic eo~lclusion of plaintiff's widmcc the tlefelidalit moved for 
judgmrnt of nonsuit, which was denied. 

Tllc tlcfendant then put on his evidnicc, testifying for hirliself sub- 
stantially :I- follows : 

On the l i ipl~t  of Mrs. Gaskins' &lath defciitlant was traveling from 
A\ngicr touartls E rwin ;  he saw that he was r l ie16lg  a car and in ap- 
proarliilig tlic. cite of the accident was traveling ; ~ ~ ~ ~ ) r o x i r n a t e l y  45 to  50 
miles pw I .  The car lights were in his rye1;, "blurring" his sight. 
Plaintiff dirr~metl his lights, and as he passed by a woriian stepped from 
behind the bus, which was in gear arid pulling away, and into the path of 
his automobile; she stepped into the left front fender. Defendant 
noticed that he mas meeting a vehicle the lights of which were shining 
in his face and as he passed it became aware that  it was a bus, then in 
rnotion. H i s  car was on the right side of the highway arid he saw the 
l\onlan a split second before lie hit her ;  she was crossing defendant's side 
of the road, had come across the center line and was on defendant's side 
of the road. The front end of defendant's autoniobile had passed the 
front  end of the bus and he was looking a t  the road straight ahead. His 
lights were burning and the meclianical condition of his car was excel- 
lent, brakes excellent. 

Defendant stopped as quick as he could ant1 took lier from her place 
in the road, examined her and found she was no longer alive. Defendant 
stated that  he could not say in  what manner the lady was crossing the 
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i,oad-all he could say was that  she was coming across the road over to 
his side. She came out from behind the bus. Defendant denied ever 
having said to anybody that  he did not see the bus. 

On cross-examination defendnnt said he made the tr ip from Asheville 
to Raleigh that  day, about 280 miles. That  he went to the football game 
in Raleigh that  night arid after the game went to the Si r  Walter Hotel 
and from Raleigh drove to Erwin. Defendant denied having said that  
the lights of the bus blinded him but said "you get a blur of the lights;" 
stated that he did not see tlie highway sign indicating that  he was 
approaching an  intersection and did not know there was one there;  he 
had been up and down those roads many times in years gone by hut waq 
not so familiar with them because he had not been there in several years. 

Currin's service station had been there for many years and was 1 2  or 
1.3 miIes from where defendant lived and when he went to Raleigh he 
went by there. H e  was not currently familiar with tlie road to Buies 
Creek. B y  the time defendant saw the bus i t  was in nlotion on the high- 
way. H e  couldn't say how far  1ic wab from the bus when he first saw it. 

1)efcndaiit said that  when he hit the lady she was on his side of the 
liighu-ay, had crossed half of the highway, coming from behind the bus 
and that he hit her on hi? side but couldn't tell how far  over on the side 
i t  was. The bus was changing gears in the process of moving away. 
Defendant had not applied his hrak(8s at the time he struck Mrs. Gaskins 
:,lid had not reduced-his speed. 

Defendant was not sure that  rh(1 went 90 feet down the highway after 
l~eing struck but did not think lip dragged he r ;  got the impression that 
slw ;.as on the left front fender. 

'(I pulled nig car to the right. She was not hanging on riiy car. I t  
was bound to be the force of the blow." Defendant stated that  he saw 
the lady come out from behind the bus; that  he pulled to the right after 
lie hit her but had not changed hi. course until the impact. "After 
seeing her come out from behind the hus there was room for me to turn 
to my right. I could not see through the bus. I didn't hit her where the 
bus waq; I hit her over on my right." 

Nary  Jane  Coleman testified that she was in the car with Dr. Kelly 
a t  the time of the occurrence. They n-ere traveling 45-50 miles per hour. 
That  she didn't see the lady until they got parallel with the bus, and she 
walked from behind it on defendant's side: that  defendant didn't have a 
chance to apply his brakes and she didn't think he applied them until 
after she was hit. That  i t  all happened in a second's time. The witness 
testified that  Xrs .  Gaskins was running when she saw her. That  they 
were parallel with the bus before she saw Mrs. Gaskins, who was distant 
"about as f a r  as from here to the first man on the jury." The bus was 
pulling off and she was coming out from behind the bus and was about 
in the middle of the road, going towards Currin's store, crossing to the 
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other side of the highway. On cross-rxamina~;ion this witness stated 
that  she first saw the bus when it was a long way ahead of them and doe. 
not believe that  i t  mas moving a t  the time, but by the time they got there 
it was. Couldn't tell whether it was parked or being operated until they 
got pretty close to it. Dr. Kelly kept on down thl: road without changing 
his speed and without knowing whether the bus was parked or not, dr i r -  
ing 45-50 miles per hour and was traveling a t  that  speed a t  the time h~ 
hit this woman. H e  had not changed his speed or direction. 

11. J. Hunt,  recalled, testified on recross examination that the dcfend- 
ant  told him on the night of the aclcident that  he was traveling south 
approximately 45-50 mile.; per hour and that  the bus was pulling off 
from a parked position meeting him and that  there was a woman whom 
he struck about the center or a little across the center of the road; that  
he struck her and that  he didn't see her until about the time he hit her. 
Tha t  he immediately brought his car to a stop after the impact and that  
it had thrown her wherr he pointed out some blood was lying in the 
middle of the road. That  hc picked her up  and ft3und that  she was dead. 

The first blood witness found mas in the intersection of the two high- 
ways, just across the center line. There were no  skid marks until the 
car was beyond the point of impact. There was no indication that  the 
brakes had been applied before the impact. There was a space the width 
of the shoulder and the width of the paved sui.face to the right that 
Dr.  Kelly could have turned if he had swerved. The point of impact 
was in the intersection. The distance from the mar  left rorner of that 
bus to  where the witness found the blood would be about 18 feet. 

Other witnesses testified in corroboration of the statements made by 
Dr .  Kelly as to how the accident occurred. Thc defendant rested. 
Plaintiff introduced no other evidenve. Defendant renewed his motion 
for nonsuit a t  the end of all the evidence. The motion waq denled and 
defendant excepted. 

Issues were submitted to the jury pr~sent ing  the question of negligence. 
contributory negligence, and damages. Plaintiff's exceptions dealt with 
in this opinion are to  the instructions given to the jury on the issue of 
contributory negligence. As a m a t h  of convenience these are repro- 
ducrcl in the opinion with pertinent comment r a t l e r  than quoted here. 

Ilo~cglnss & iNciVillnn. John  R. Tiood.  ond J .  Af. Broii i~l i fon far pltrin- 
tiff, nppdlant .  
d. .I. F l e t c h ~ r ,  F .  T .  I h r p i ~ ~ e ,  .Tr.. oi id  n ~ i p r e e  & Stricklond for d e f ~ n t l -  

on f, c~ppellee. 

SEAWE:LI., J.. I n  anPwei. to the f i ~ t  issue the jury foulid that  Mrs. 
Gaskins was killed by the negligence of the defendant as alleged in the 



complaint 1 he exceptions brought forward challenge the adequacy and 
correctness of the instructions to the jury on the second issue, presenting 
the question of contributory negligence on the part of the intestate. 

We examine first plaintiff's challeiige to the following iustruction to 
the jury on thic issue : 

"11 w;ik the duty of Mrs. Gaskins, gentle~iieli. in crossing a high- 
wag a t  a polnt other than within a marked cross-walk, and according 
to the evidence here there was no crosq-mark there, or  within an 
unmarkrti clois-walk a t  an  intersection, to yield the right of way to 
defendant'. car approacliing upon the roadway, and the defendant, 
i n  the abwlcc of anything which gave or should have given notice 
to the cotitrary, war entitled to assume and to act upon the assump- 
tion thzt Xrs .  Oaskins would use reasonable care and caution corn- 
mensu~a te  n j th  visible conditions and that  she would observe and 
obey thc rilles of the road. Now, gentlemen, that  is the law." 

In this instruction the court undertook to apply G. S., 20-1'74, to the 
.ituation in the evidence. That  section reads as follows: 

" (a)  E ~ e r y  pedestrian crossing a roadway a t  any point other 
than wltliin a marked cross-walk or within ail unmarked cross-walk 
a t  an intersection shall yield thr  right-of-nay to all vehicles upon 
the roadway." 

In suppoIi of thiq instructio~l the appellee cites Z'!y2/~i)lgcr v. D a i r y  
I ' rodwts ,  225 S. C., 717, 36 S. E:. (2d),  46. Thc 7'yhingcr  COW, hon- 
ever, did not deal with an  intersection and is not in point. I11 the opin- 
ion of the C a u t ,  G. S., 20-154, is not applicable to tlie facts of this case 
and its presentation to the jury with the instruction based upon i t  must 
he held fol reversible error. I t  was calculated to leave the impression 
on the minds of the jury that  the deceased mas at the time in violation 
of the law, or of a rule of the highway which made it her positive duty 
to yield the q h t  of way, and that she was contributorily negligent in 
not so doinp. 

Of course, the intestate was required to use reasonable precautions, or 
due care, in attempting to cross the highway at  tlie interwction; but the 
duty of yielding the right of way under the prorisionr of this statute 
could not under the circumstances be superadded so as to  make her 
chargeable with contributory negligence or reliere the defendant from 
the duty of approaching in the manner required by the statute and 
observing due care to avoid injury to a pedestrian within the intersection. 
Ward u. Rowles, a n f e ,  273.  



'I'hc following instrnt t ion has  also been made the  subject of exception : 

"If you fiiitl as  a fact  froni the  eridcnce and by i ts  greater  weight 
that  a? tlie tlcfcntlant I h .  Kelly approached I he scene of tlie accident 
tlie plaintiff's intwtatc .  311's. Gaskiiis, s ~ ~ d d e i i l y  canw f r o r ~ i  heliintl 
tlic bus iiito the 11atll of d e f ( d a n t ' s  car  aud \ \as  struck, and t h a t  
this action on t l i ~  par t  of Mrh. (+askins was oiic of the  proximatc~ 
calises of her  in jury  allti death, ~t ~ r o ~ l l t l  be ::our cli~ty to  arl.;wr13 t l l ~  
iccond issue YES." 

I'laintiff's ohjectioii t o  this  i~i i t rnct ioi i  is tha t  it  prcyerlto :L spccizl 
p h a w  of the defendant's evidmce, while contrary iiifereiiceq which nlight 
reasonably be drawn f rom the evidence taken i n  its most favorable light 
f o r  the  plaintiff a r e  withdrawn from considcrat iol~ by the  jury, and lici t  

prcscnted here or elsewhere. 
W e  must,  in  confornlity with tlie custoni of the Court ,  refrain a <  far 

aq practicable f i ~ n  discussion of tlie evidence i n  sellding this  case back 
for  retrial,  hut  a direct challciige of thiq s o ~ t  renders unavoidable sonif2 
reference t o  t h e  evidence appellant coiitcwds n a s  jgiiored, and the infei- 
cnces which he  claims might  be tlra\\n from i t .  

T h r  appellant points out tha t  t1lci.c i;: evidence tending to 3hon that  
the bus was parked on t h e  s h o ~ ~ l d c r ,  r n t i ~ ~ e l y  off tile pavrd qurface of tho 
h ighway;  tha t  the road was straiglit ,  lcvcl, and the view unobitrncted 
f o r  a t  least 200 yards back f rom tliat point in the direction f rom nliicli 
defeiltlant was approaching;  t h a t  h l r i .  Gaskins had a h a *  crossed inoi r 
than half the highway when she ws. h i t ;  tha t  defendant admitted he 
was t ra le l ing  45-50 miles a n  hour  in  approaching antl traversing thc~  
intersection antl did not slacken his  specd or "werue" from his  cbonr\c 
unt i l  he h i t  deceased. T h e  appcllant contends tliat a rrn.orinblr infci- 
m c c  m a y  be drawn f rom this  evidence tha t  N r s .  Gaskin.; was lawfullv 
within tlie intersection a s  defendant app imchcd ,  and  had the right tci 

rely on his observance of the rules of thc highway requiring hini to  
slacken h i s  speed in apl)roarhing thc  iiltcrsrction, and ohqcrve due cal r 
in  avoiding the  injury.  Illiddy, ,lute, 7th Ed., 11. 557;  Berry,  -\uto, 
4th Ed., p. 378;  Babbit t ,  Motor  T7ehiclcs, 3rd Ed.,  pp. 1330, 1GS2. 
'4Fai lure to ant icipate  omission of w r h  care doec not  r e n d ~ r  him negli- 
gent." l j ~ p n l y  I ! .  I \ ' i?nrn~l l ,  73 W. Tra., 505, SO S. E., 019. I t  is pointed 
out  a l w ,  tha t  there ii no evidence t l ~ a t  M r i .  Ga:,kins failed to look o r  
take other  reasonable precaution up011 entering tlie h i g h n n y  except t h a t  
which might  hcl inferrcd f rom the "snddcnness" of her  coming from 
hchind thc hns and iiito the pathway of the c a r ;  :ind sincr .he had gone 
such a distance before she was h i t ,  and i n  v i e ~ i  of the  speed of the  
approach,  defendant's evidence is inconelnsivc as  tz~ her  fai lure  to  look a t  
the approaching c a r ;  t h a t  tlie mat te r  was a j u r y  qlleqtion 11po11 the nholc 
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evidence. 5 Am. Jur . ,  758,  sec. 4 4 8 ;  Ritter v. Elicks, 102 W.  Va., 541, 
135 S. E., 601, 50 A. L. R., 1505, 1 5 0 9 ;  Knapp v. Bnrre t t  (opinion by 
Just ice  Cardozo) ,  216 N .  Y., 226, 110 X. E., 4 2 8 ;  Thnrr l fon  o. Cater ,  
94 N .  J.  L., 435,  111 A., 158. 

We think the  exceptioll is tenable on t h e  face of the record and while 
the j u r y  is privileged to d r a w  such inferences f r o m  the  evidence as con- 
science and sound judgment m a y  dictate, plaintiff was entitled to  have 
this phase of the  evidence presented to them f o r  their  consideration. 

F o r  these reasons there mus t  be a t r i a l  ds n o ~ o .  I t  is SO ordered. 

S e w  trial.  

THE STATE OF NORTII CAROLIN.\ BY ITS ATTORXEY-GENERAL, ON THE 
REIATIOX O F  DETIJIAR C .  OLVENS, v. P. R. CHAPlrIX. 

(Filed 7 April, 19.18.) 
1. Quo Wnrranto 5 % 

The official certificate of election is printa facie evidence that the person 
designated is entitled to the office, and imposes the burden on relator of 
establishing the grounds of his complaint. 

2. Appeal and Error § 40d- 

The findings of fact of the trial court are binding on appeal if supported 
by evidence. 

3. Elections $j 21- 
&sidenee a s  a prerequisite to the right to vote in this State within the 

purview of N. C. Constitution, Art. V I ,  see. 2, is synonymous with domicile, 
which denotes a permanent dwelling place to which a person, when 
absent, intends to return. 

4. Sam- 
Domicile, once establishecl, cannot be lost until a new one is acquired, 

and therefore where an elector is a resident a t  the time of registration he 
is entitled to vote in the precinct of his residence unless prior to the elec- 
tion he abandous his residence here and acquires a new domicile b~ 
moving to another place with intention of making it his permanent home. 

Uncontroverted testimony discloses that electors whose wtes  mere chal- 
lenged on the ground of nonresidence, left their homes and moved to 
another state or to another coiinty in this State for  temporary purposes, 
but that a t  no time did they intend making the other state o r  the other 
county in this State a permanent home, is insufficient to support a finding 
that they had lost their domicile in the county for the purpose of voting. 

6. Elections 8 1- 
The General Assembly is without power to prescribe qualifications for 

voters different from those found in the Constitution, and the meaning of 



I N  THE SUPHEME COURT. 

the  term "residence" within t h e  purview of K. C. Constitution, Art. TI, 
see. 2 ,  i s  n judicial question and callnot be madc~ the  mat ter  of legislative 
con>truction. G. S., 163-25 ( d )  and i f  1 .  

7. Elections 8 llb- 
Where  the  evidence supports t11is findings tha t  certain absentee voters 

were not sworn, the  rejrction of thvir ballots s proper. G. S., 163-57: 
G .  8.. 163-58. 

The  fac t  tha t  t he  oaths of ab-entt~e voters were. not taken by them upon 
the  Bible but were tnlteu with nplifted h:rnds, does not invalidate their  
votes. 

9. Same- 
Thr i ~ ~ t e r t ' s t  of the  Clerk of the Superior Conrt in his olvn rweleetion, 

standing alone, does not disqualify h im f rom administering oaths  to ab- 
sentee voters. G. S., 163-57; G.  S.,  163-58, adniinistering the  oaths  being 
~ninis tvr ia l  :1nd not jrtdioial. 

T h e  fact  t l i i~ t  the  ( Iha i rn~an  of the Coonty R o : ~ r d  of Elections, in com- 
pany nit11 (,andidatus in t he  e l e c t i o ~ ~ ,  delivers absentee ballots t o  absentee 
voters a t  tlichir teniporary rcsitlerlcrs in another s t a t e  o r  county is  insuffi- 
cient. of i tw l f ,  to  r i t in te  their  votcs, there beiiig no evidence remotely 
si~ggeeting cocarcion, frnntl or i~nlmsition. 

1 1 .  Same- 
l'ersons in all respects qualiiird to cas t  absentee ballots will not  be dis. 

franchised for  the  mistake ur even \villful miscoiiduct of election officials 
in performing the i r  dnties whcn the  mistake or misconduct does not 
amount to coercion, f r aud  o r  iml~oaition and i t  appears t ha t  t he  ballots 
exl ) r txwl  only th r  free choices of the electors tl.emselves. G. S., 163-5-1. 

12. State 5 + 
I n  proper imtances  the  S t a t e  h a s  t he  power tcr permit  ac ts  t o  be  done 

outside i t s  borders when the  legal consrqrwnceh of such ac ts  a r e  to  t ake  
place within i ts  boundaries. 

13. Elections 5s 8, 1 l b  

The fac t  tha t  the  Chairman of :L County Board of Elections delivers ah- 
?entee ballots in person to  the  voters a t  the i r  temporary residences outside 
t h e  boundaries of the  State,  and tha t  the  voters deliver t he  votes in the  
sealed contninrrs to h im in person instend of mailing them, G. S., 1G-58, 
is not sufficient, s tanding slow, to vit iate the  r o t ~ s .  G. S., 16.3-55; G. S., 
163-56; 0. S., 163-57. 

14. Quo \ITarranto 5 2- 
Where,  in an  action in the  na tu re  of q ~ t o  w r r r  t ~ r ~ t t o  the evidcnce is  insnfli- 

cient to invalidate a sufficient number of votes t o  ch:rnge the  result  of the  
election, the  motion by &'fendant for  judgment a s  of nonsuit should be 
granted.  
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APPEAL by defendant, C. R .  Chaplin, from Parker,  J., at  September 
Term, 1947, of TPKRELL. 

This is a civil action in the nature of a quo warranto to t ry  title to 
the office of Clerk of the Superior Court of Tyrrell County for the four 
year term commencing on the first Monday in December, 1946. 

The relator, Delmar C. Owens, as the Republican candidate, and the 
defendant, C. R. Chaplin, as the Democratic nominee, sought election to 
the office in controversy a t  the general election on 5 Kovember, 1946. 
The Tyrrell County Board of Elections met a t  the courthouse of the 
county a t  the appointed day after the election and opened the returns 
of the several precincts of the county, canvassed the votes cast i n  the 
county, judicially determined that  686 votes were cast for the defendant 
and that  666 votes were given for the relator, and officially declared the 
defendant elected to the office of Clerk of the Superior Court of Tyrrell 
County. Within ten days thereafter, the Chairman of the Tyrrell 
County Board of Elections furnished to the defendant a certificate of 
election under his hand and seal, and on the first Monday in December, 
1946, the defendant qualified as Clerk of the Superior Court of Tyrrell 
County, and ever since has been discharging the duties of the office and 
enjoying its fees and emoluments. 

This action was brought by the relator, upon the leave of the Bttorner- 
General, on 23 December, 1946, after he had exhausted administrative 
machinery before the Tyrrell County Board of Elections and the State 
Board of Elections. 

As made out by the complaint, the claim of the relator to the office 
in controversy may be summarized as follows: According to the official 
canvass of the vote by the Tyrrell County Board of Elections, the de- 
fendant was elected by a majority of 20. B u t  such was not the true and 
lawful result of the election. More than 20 illegal votes were cast and 
counted for the defendant, and but for such illegal votes, the official 
canvass would have shown the relator's election. The relator is entitled 
to have the illegal votes rejected by the court. As the exclusion of the 
illegal votes would show that the relator received a majority of the legal 
votes cast for  candidates for the office and would thus change the result 
of the election, the relator is entitled to the entry of a judgment ousting 
the defendant from the office and putting t h ~  relator in possession of it. 

The  validity of the relator's claim was denied by the answer of the 
defendant. 

All of the issues in  the action were referred to Honorable Kemp D. 
Battle for trial by the written consent of the parties. The relator pre- 
sented to the referee the depositions or personal testimony of fifty-three 
witnesses, including virtually all of the persons alleged to have cast 
illegal ballots for the defendant. The defendant, however, insisted that  
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~ h ~ i r  findings of fact are binding upon us if theg are supported by 
evidence. L i n d s a y  u. B r a w l e y ,  226 N .  C., 468, 38 S. E. (2rl), 528; Thig- 
pen  v. T r u s t  C'o., 203 N.  C., 291, 165 S. E., 720. 

the testimony adduced by the relator was insufficient to  support his claim, 
and refrained from offering any testimony in his own behalf. Mention 
will hereafter be made in  the opinion of such of the testimony as may 
be necessary to an understanding of the matters a t  issue on this appeal. 

The  report of the referee as modified and confirmed by the judge found 
that  37 illegal votes were cast and counted for the defendant, and con- 
cluded that  the relator had been elected to the office in question by a 
majority of 17. Judgment was entered thereon on application of the 
relator adjudgir~g that  the defendant be ousted from the office of Clerk 
of the Superior Court of Tyrrell County, and i,hat the relator be put in 
possession of it. The  defendant thereupon appealed to this Court upon 
exceptions duly preselwxl to practically all the findings of fact, conclu- 
sions of law. and rulings made below. 

A. C l ~ r e l l c e  Doziet., W i l l i s  B r i g g s ,  TI. 8. Tl'nrd, a n d  J o h n  4. W i l k i n s o n  
for  t h e  relritor, trppellee. 

Elir;nghilrc\ d Ehr ingha t r s  f o r  d e f e n d n n t ,  appe l lan t .  

E R ~ I K .  J. The official certificate of election constituted p r i m a  facie 
evidence that tile defendant was entitled to the office of Clerk of the 
Superior Court of Tyrrell County, and imposed on the relator the burden 
of establishing the grounds of hie complaint. ,Jones 1.. F l y n f ,  159 N .  C., 
87, 74 S. E.. 117; R o d w e l l  v. R o z i d a ~ l d ,  137 N.  C., 617, 50 S. E., 319; 
R o y e r  7 .  Tetryue ,  106 IT. C., 576, 11 S. E., 665, 19 Am. S. R., 547; 
R o b e r t s  I . .  C ' a l ~ e r t ,  98 N. C., 580, 4 S. E., 127. Thr  referee and the 
judge have found that  the relator has successfully met this burden. 

As mdif ied  and confirmed by the judge, the report of the referee 
contains findings to the effect tha t  35 of the 37 persons alleged to  hal'e 
cast illegal ballots in favor of the defendant were disqualified to  vote in 
Tyrrell County because of nonresidence. 

The qualifications of voters in this State are established by the Con- 
stitution. I t  is therein provided as a prerequisite to  the right to vote 
that  an  elector "shall reside in  the State of North Carolina for one year 
and in the precinct, ward, or  other election district in which he offers 
to  vote four months next preceding the election." N. C. Const., Art. VI, 
section 2. I t  has been held by this Court without variation that  resi- 
dence within the purview of this constitutional provision is synonymous 
with domicile, denoting a permanent dwelling $ace, to which the party, 
when absent, intends to return. H a n n o n  v. G r i z z a r d ,  89 N. C'., 115;  
Boyer c.  T e a g u e ,  s u p r a ;  Groves v. Comrs., 180 N. C., 568, 105 S. E., 
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172; Gower v. Carter, 195 N .  C., 697, 143 S. E., 513. This constitu- 
tional provision applies primarily to an incoming person who is not per- 
mitted to exercise political rights until after he has been in the State and 
the voting precinct for the prescribed periods, and is not designed to 
disfranchise a citizen of the State when he leaves his home and goes into 
another state or into another county of this State for temporary pur- 
poses with the intention of retaining his home and of returning to it 
when the objects which call him away are attained. Hannon v. Grizzard, 
supra. 

I t  appears that each of the 35 persons now under consideration was 
registered in the precinct in Tyrrell County in which his ballot was cast 
in the election of 1946, and that he had his legal residence in such pre- 
cinct within the meaning of Article VI,  section 2, of the Constitution 
at  the time his name was placed upon the registration books. I t  is a 
well settled principle that when once established, a domicile is never lost 
until a new one is acquired. Hannon v. Grizzard, supra; Groves v. 
Comrs., supra; 29 C. J .  S., Elections, sec. 19. I t  follows that each of 
these 35 persons was entitled to vote in Tyrrell County at  the time in 
controversy unless he had changed his domicile at  some time subsequent 
to his registration and prior to the election. 

I t  is well established that "to effect a change of domicile, there must 
be an actual abandonment of the first domicile, coupled with an intention 
not to return to it, and there must be a new domicile acquired by actual 
residence at  another place, or within another jurisdiction, coupled with 
the intention of making the last acquired residence a permanent home." 
I n  re Pidayson,  206 N. C., 362, 173 S. E., 902; I n  re Martin, 185 N. C., 
472, 117 S. E., 561. 

The relator called virtually all of the 35 persons now under considera- 
tion to the stand for the avowed purposes of establishing that they had 
changed their domiciles from Tyrrell County to another state or to other 
counties in this State between the times of their respective registrations 
and the election of 5 November. 1946. We have studied with extreme 
care the testimony of these witnesses and all of the other evidence in the 
275 page recard, and have reached the conclusion that the testimony is 
sufficient to sustain the findings that four of these persons, namely, J. H. 
Beck, Dewey Jones, Blanche Jones, and Fred Patrick were nonresidents 
of Tyrrell County on 5 November, 1946, but that there is no evidence in 
the record to support the findings of nonresidence with respect to the 
other 31 persons who are alleged to have lost their domiciles in Tyrrell 
County. Uncontroverted testimony offered by the relator shows that 
each of these 31 persons had a permanent residence in the precinct of 
Tyrrell County wherein his ballot was cast within the purview of Article 
VI,  section 2, of the Constitution; that he left his home in Tyrrell 
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County and went to another state or to another county in this State for 
temporary purposes; that  he intended a t  all times to  return to Tyrrell 
County when the temporary objects which had called him away were 
attained; and that  he had a t  no time any intention of making the other 
state or the other county in this State his permanent home. 

I t  is apparent that  undue stress was placed in the hearing below upon 
the fourth and sixth rules prescribed by the Legislature for the guidance 
of registrars and judges of election in determining the residence of a 
person offering to register or vote. G. S., 163-25,subsections d and f .  
The meaning of the term "residence" for voi;ing purposes, as used in 
Article VI, section 2, of the Constitution of North Carolina, is a judicial 
question. I t  cannot be made a matter of legislative construction. This 
is t rue because the Legislature cannot prescribe any qualifications for 
voters different from those found in the organic law. Van Bokkelen 21. 

Cannday, 73 N. C., 198:  S u ~ i f h  v. Cnrolinn B v c h ,  206 S. C., 83.2, 175 
S. E., 313. 

The relator questioned the validity of the absentee ballots cast by 12 
persons for the defendant on account of alleged defects or irregularities 
relative to the execution of the statutory afid,ivits which absent voters 
are required to make a t  the time of marking and sealing their votes. 
G. S., 163-57; G. S., 163-58. The evidence slgports  the findings tha t  
five of these absentee voters mere not sworn. They were F. C. Everton, 
Minnie Everton, Ralph D. Godwin, Alonzo Reynolds, and Lillian Rcyn- 
olds. Hence, the rejection of their ballots by lhe court below is upheld 
here. Bouldin v. flauis, 200 N. C., 24, 156 S. E., 103. 

A similar ruling cannot be made, however, with respect to the 7 ballots 
challenged by the relator upon the ground that  the oaths were not ad- 
ministered to  the voters upon the Bible, but were taken by thern with 
uplifted hands. We sustain the validity of the votes of these seven elec- 
tors upon the authority of the well considered decision i n  DeBerry 9. 

Nicholson, 102 N.  C., 465, 9 S. E., 545, 11 Am S. R., 767. 
Four  absent voters took and subscribed before the defendant in his 

capacity as Clerk of the Superior Court of Tyrrell County the affidavits 
which the statute requires absentee voters to take a t  the time of marking 
and sealing their ballots. G. S., 163-57 ; G. S., 163-58. The court below 
rejected these ballots and deducted them from the defendant's count upon 
the ground that  the defendant's interest in his olvn re-election to the 
office of Clerk disqualified him to  administer the oaths to these voters 
and vitiated their ballots. The  testimony shows that  the transactions 
were otherwise free from any basis for  criticism or objection, and that  
the ballots under consideration expressed the free choices of the voters. 
I t  may be that  a due sense of propriety would have induced the defendant 
to refrain from administering the oath to these voters. We are unable, 



V. C.] S P R I N G  TERM, 1945. 711 

however, to concur in the ruling of the court rejecting these ballots. 
When he administered the oath to these electors, the defendant performed 
s simple and definite duty imposed by law regarding which nothing was 
left to his discretion. His act was ministerial and not judicial. S. v. 
Knight, 84 N. C., 790. I t  follows that his interest in  the outcome of 
the election did not invalidate the ballots in question. 46 C. J., Oaths 
and Affirmations, section 6 ;  Lamagdelaine v. Tremblay, 162 Mass., 339, 
39 N. E., 38; Evans v. EtherXqe, 96 N. C., 42, 1 S. E., 633. 

For reasons hitherto stated, t h e  court below properly discarded nine 
of the votes cast for the defendant. A11 of these rejected votes were cast 
by absent voters. We forego any further discussion with respect to these 
nine votes, and pass to the claim of the relator that 21 other absentee 
ballots were illegally voted for the defendant by persons sojourning in 
another state or in other counties of this State because of alleged mis- 
conduct of the Chairman of the Tyrrell County Board of Elections in 
delivering absentee ballots to such persons beyond the borders of Tyrrell 
County. 

The question raised by this contention is a difficult one, necessitating a 
careful examination of our statutes relating to absentee voting. We 
undertake this task with the conviction that Chief Justice Andrews of 
the Court of Appeals of New York laid down a sound basis for judicial 
action in election contests when he declared: "We can conceive of no 
principle which permits the disfranchisement of innocent voters for the 
mistake, or even the willful misconduct, of election officials in perform- 
ing the duty cast upon them. The object of elections is to ascertain the 
popular will, and not to thwart it. The object of election laws is to 
secure the rights of duly qualified electors, and not to defeat them." 
People v. Wood, 148 N. Y., 142, 42 N. E., 536. 

The facts on this phase of the case are plain. Each of these absent 
voters was a duly qualified elector in Tyrrell County under Article VI,  
section 2, of the Constitution, and was duly registered in the voting 
precinct in which his absentee ballot was deposited, and was entitled to 
vote in such precinct at  the general election on Fi November, 1946, under 
the statutes regulating absentee voting because he was then temporarily 
absent from Tyrrell County. G. S., 163-54. 

Needham Brickhouse, the Chairman of the Tyrrell County Board of 
Elections, visited these 21  absent voters at their respective temporary 
residences in Norfolk, Virginia, or in Pasquotank, Perquimans, or 
Washington Counties, Xorth Carolina. He  was accompanied by the 
defendant, a candidate for re-election to the office of Clerk of the Supe- 
rior Court of Tyrrell County, and by Earl  Cahoon, the nominee of the 
defendant's party for the post of representative from Tyrrell County in 
the General Apembly. These circumstances, however, merit no great 
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stress because the testimony in the record does not suggest even remotely 
that any coercion, fraud, or imposition was practiced by anyone, or that 
the absentee votes here considered expressed anything exaept the free 
choices of the electors themselves. 

These events occurred while Brickhouse was outside the territorial 
limits of Tyrrell County visiting these 21 absent voters at  their respec- 
tive temporary residences. They applied to him in person in the mode 
prescribed by G. S., 163-55, for absentee ballom to be voted by them in 
their respective precincts in Tyrrell County in the general election on 
5 November, 1946. Pursuant to their applicaticms, Brickhouse issued and 
delivered to these voters in person absentee ballots and container envel- 
opes in the manner specified in the statutes. G. S., 163-55; G. S., 
163-56; 0. S., 163-57. The electors voted such ballots according to their 
personal choices before officers authorized to administer oaths in complete 
compliance with the procedure set out in G. S., 163-58, and delivered 
them in person to Brickhouse in securely sealed container envelopes. 

After accepting delivery of the absentee ballots in person, Brickhouse 
carried them in unopened container envelopes to his office in Tyrrell 
County. Here he retained them in his custody as Chairman of the 
Tyrrell County Board of Elections in conformity to the pertinent stat- 
utes until the morning of the general election, when he delivered them 
in the unopened container envelopes to the registrars of the several 
precincts of Tyrrell County in which these absent voters were respec- 
tively registered. G. S., 163-58; G.  S., 163-59; G. S., 163-60. There- 
after the election officials in these precincts opened the container envel- 
opes, removed the absentee ballots therefrom, inspected the ballots, found 
them to be in due form, and voted and counted them in the manner 
prescribed by G. S., 163-61. 

I f  it be legally permissible to add the events (occurring outside Tyrrell 
County to those transpiring within its boundaric?~, the 21 absentee ballots 
now at issue were voted in literal compliance with the statutes governing 
absentee voting, except in the particular that the voters returned the 
ballots in person to the chairman of the county board of elections (a 
mode of return authorized by the statute for voters within the county) 
instead of mailing them to him (the method of return specified in the 
statute for voters absent from the county). G. S., 163-58. We are un- 
willing to hold, however, that this variation in the manner of the return 
of the ballots is sufficieilt of itself to invalidate these votes because it is 
inconceivable that the Legislature intended so to glorify form and crucify 
substance. 

I t  was adjudged in the court below that the ballots cast by these 21 
absent voters were illegal because Brickhouse's authority to act as Chair- 
man of the Tyrrell County Board bf Elections stopped at the boundaries 
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of Tyrrell County and the absentee ballots in question were delivered to 
these electors by Brickhouse in another state or in other counties of 
this State. 

This view. a e  think, overlooks the primary purpose of the laws author- 
izing absentee voting and denies to the State its undoubted power to 
permit acts to be done outside its borders when the legal consequences of 
such acts are to take d a c e  withill its boundaries. See S. I > .  Scott, 182 
N. C., 865 ,  109 S. E., $89, where it is said:  "We must not be understood 
as holding that  the Legislature may not require certain official acts to be 
done beyond the State's limits, for i t  can legally do so, as for example 
in requiring depositions of witnesses or the acknowledgment of a deed 
or other instrument, to be taken in some other State, or even in a foreign 
country, and perhaps there are other illustrations of this legislative 
power." 

The purpose of the statutes regulating absentee voting is to enable a 
qualifieb voter in a county of the State to  vote a t  a general election in 
the precinct of his domicile when he is temporarily absent in another 
state or county. To effect this object, i t  may be necessary that  an 
absentee ballot be placed in the hands of the absentee voter in the other 
state or county, that  the absent voter perform the acts incident to  voting 
the ballot on his part  in the other state or county, and that  the ballot be 
then returned from the absent voter in the other state o r  county to the 
precinct of his domicile in this State. Manifestly, the absentee voting 
law contemplates that  the acts required by these procedures may be done 
in  the other state or county where the absent voter is sojourning. 

Our  statutes relating to absentee voting prescribe methods for  effecting 
the delivery and return of absentee ballots. G. S., 163-55; G. S., 163-56; 
(1. S., 163-57; G. S., 163-58. There is nothing explicit or implicit in the 
statutes requiring or justifying the virtual disfranchisement of these 21  
qualified voters of Tyrrell County because the Chairman of the Tyrrell 
County Board of Elections delivered the absentee ballots to them beyond 
the limits of Tyrrell County and returned such absentee ballots to the 
voting precincts of such voters in Tyrrell County after they had voted 
such ballots a t  their respective temporary residence outside of Tyrrell 
County. We hold that  these ballots were cast in substantial compliance 
with the requirements of the statutes governing absentee voting. 

The relator insists. however. tha t -  the decision of the court below 
rejecting these ballots ought to be sustained here upon the ground that  
the Chairman of the Tyrrell County Board of Elections violated a due 
sense of propriety in  performing the acts under review beyond the 
borders of Tyrrell County under the circumstances shown by the record. 
The answer to this assertion is that  given by this Court to a similar 
contention in Evans v. Ethcridge, supra: "That may be so, but the law 
does not provide otherwise, and it fixes the standard of legal propriety." 
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T h e  evidence adduced by the  relator was suflicient to  justify the rejec- 
t ion of nine of t h e  votes cast and  counted for  him, and to reduce the 
defendant's major i ty  f r o m  20 t o  11. I t  was insufficient, however, t o  
change the result of t h e  election, and  the  motions made  by  the defendant 
i n  the  court  below f o r  judgment  of involuntary nonsuit ought  to  have 
been granted. For the  reasons stated, the  judgment entered below is 

Reversed. 

MRS. ANXIE 31. McRART v. HORACE E. AIcIIAIIT ANI)  WIFE, bIARTI3it L. 
McRARY ; T. J. V I S E S  AXD WIFE, T'ERXP. JIrRARY VINES. 

(Filed 7 April, 19.18.) 
1. Deeds 3 8- 

d grantee in a deed given without consideration does not come under 
the protection of G. S., 47-18. 

2. Constitutional Law 5 28- 
Where the court of another state does not h l r e  iurisdiction of the sub- 

ject matter, its judgment is coram ??on judicc ~ n d  a nullity, and does not 
come within the protection of the fnll faith and credit clause of the 
Federal Constitution. Constitution of the U. P., Art. IV, sec. 1. 

3. Judgments 8 2 7 b  
Jurisdiction is  a prerequisite of a valid judgment, and a judgment ren- 

dered without jurisdiction is a nullity and m.1). be coll~terally attacked 
or ignored without proof or suggwtion of mer  t. 

4. States $j 5: Judgments 5 31- 
A state has exclusive control over all the lcgal incidents of real p rop  

erty within its boundaries, and no other state has power to affect such 
lands by lams, judgments or decrees. 

5. Courts 5 2: Judgments 5 31: Constitutional Law 5 2+ 
The court of another state, having jurisdictton of the parties, entcrtd 

decree for  divorce, and in a ~ ~ a r t l i n g  alimony, directed the husband to 
convey t o  his wife his interest in lands located in North Carolina and 
provided that upon his failure to do so the d e c r ~ e  should operate as  n 
conveyance. Held:  While the divorce decree was within its jurisdiction 
and it had authority to enforce its order for aliinony by its process in per- 
sonam, the judgment in  rem is a nullity and does not affect title to the 
lands in this State nor establish a n y  right in the property enforceable in 
this State. 

6. Judgments 3 1- 
A consent judgment is not the judgment of Ihe court upon the merits, 

but is the agreement of the parties which a c q ~ ~ i r e s  the status of a judg- 
ment through approval of the judge and i ts  recordation in! the records of 
the court. 
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4 consent jndgment shonlcl show npon its face that it is an agreenlellt 
of the parties entered npon the records with the consent of the court, and 
when a judgment discloses that the cause came on for hearing by n court 
rind thnt the court considered and decided the contro~crsy on its merits, 
the jndgmcnt is not a consent judgment, and the fact thnt the "OK" of 
counsel is entered at the foot of the judgment does not alter its character. 

8. same-- 
h consent judgment has no greater force or effect thnn 11 jutlgment 

rendered upon trial of issues, and if the court has no jurisdiction of the  
subject matter, the judgment acquires no validity by reason of the f a c t  
that it is a consent judgment. 

9. Courts 2- 

Jurisdiction cannot be conferred upon a conrt by the consent of the 
parties. 

APPEAL by plaintiff f-rom Patton, Special Judge, September Term, 
1947, CALDWELL. Affirmed. 

c iv i l  action to reduce judgment of another state to judgment in this 
state and to vacate a deed on the grounds of fraud and want of consid- 
eration. 

On 6 September 1945, defendant Horace E. McRary, then being a 
resident of Ohio, instituted an  action in Summit County, Ohio, against 
his wife, plaintiff herein, for divorce. Mrs. McRary was duly served 
with process, appeared and filed answer in  which she set up and pleaded 
a cross action for divorce on the grounds therein stated. 

When the cause came on for hearing 31 August 1946, Horace E. 
McRary withdrew his petition and the cause m-as heard on the cross 
complaint. The judge heard the evidence, found the facts, and decreed 
"that the marriage contract . . . is hereby dissolved and both parties 
are released from the obligations of same." Custody of the four children 
born of the marriage was awarded to Mrs. McRary. 

The court proceeded to award the wife alimony. I n  so doing i t  found 
"that the parties are the owners in  common" of a certain 14.5 acre tract 
of land in  Caldwell County, N. C., which is the r e s  in controversy here. 
I t  ordered and adjudged that Mrs. McRary "have and possess as and for 
alimony, said entire premises, divested of all and every claim, title, and 
interest, by curtesy or otherwise, af her said husband" subject to an  out- 
standing mortgage or deed of trust. Defendant herein was ordered to 
convey his interest in said premises to plaintiff in compliance with said 
judgment "within five days from the entry hereof" upon failure of which 
"this decree shall operate as said conveyance." 
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A t  the foot of the judgment and below the s i g n a t ~ r e  of the judge the 
following appears : 

"O.K. Fred T. Childs for Pltf .  
"O.K. Hadley 6: Weaver, for Def." 
Defendant McRary remarried and on 21 April 1947, he and his wife, 

for a purported consideration of $2,000, convejed a one-half undivided 
interest in and to said tract, by warranty tlwd, to hi9 sister, Verna 
McRary Vincs, and her husband, T. J. Vines, d.fendants herein. 

Thereafter, on 19 May 1917, plaintiff instituletl this action to reduce 
the Ohio judgment to judgment in Caldwell C'ounty, the situs of the 
property, and to have the deed from McRary and wife to  Vincs and wife 
vacated and annulled. 

,It tlie hearing plaintiff offered in evidence an ainplified copy of the 
Ohio judgment. She also offered evidence tending to show that Vines 
and his wife had actual knowledge of the contents of tlie Ohio judginrnt 
and that  the deed from McRary and wifc to Vines and wife was without 
consideration. 

At  the conclusion of the evidence for plaintiT, the court, on motion 
of defendants, entered judgment dismissing the action a.; in case of 
nonsuit. Plaintiff excepted and ap1ealed. 

Folger Townsend and Fate J .  Beal for plaintrf appellant. 
Williams cf2 Whisnant for defcndnnt app~llecs IIoracc E. XrR17r?9 and 

Martha L. JfcRary.  
B a l  V .  Adams for defendant appelkes 7'. ,J. V k e s  and V e r m  M c R a r y  

Vines. 

BARNIIILL, J .  G. S. 47-18 protects only creditors and purchasers for 
value. Plaintiff offered evidence tending to shovi that  in fact there was 
no consideration paid for the deed from McRary and wife to Vines and 
wife. Hence, if she otherwise has a good cause of action, she is entitled 
to a jury trial on this issue. 

Did the court below, by entering a judgment of nonsuit, fail to accord 
full fai th and credit to a judgment of a court of a sister state in viola- 
tion of the provisions of Art. IT, sec. 1, of the United States Constitu- 
tion ? The answer is no. 

The full fai th and credit clause has never been applied without limita- 
tion. I t  has no application when the court rend(2ring the judgment did 
not have jurisdiction of the subject matter. Instead, i t  is uniformly held 
that  a foreign judgment rendered without jurisdiction is a nullity and 
may be collaterally attacked or ignored without proof or suggestion of 
merit. Picket v. Johns, 16 N. C., 123; Bonnett-Brown Corp. v. Coble, 
195 N .  C., 491, 142 S. E., 772; Hat  Co., Inc., v. Chizik, 223 N. C., 371, 
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26 S. E. (2d), 871; Cline c. Sib lo ,  66 ,I. L. R., 016, .inno, p. 926; 
Stewart 2'. Eaton, 120 -1. L. R., 1384, Anno. p. 1366; Prirrf 1 ) .  Boord of 
Trustees, 232 C. S., 604, 58 L. Ed., 751; Baker v. Rnkrr, E r c l ~ s ,  & Co., 
242 U. S., 304, 61 L. Ed., 386; I'erXins c. Jiining Po., 132 P. (2d) ,  70;  
Sharp  v. Sharp,  166 P., 175, L. R. ,I., 1917 F, 562. 

Jurisdiction is a prerequisite of a valid judgme~it, 31 ,\. ,I., 7 0 ;  Flfz- 
s i i nn~o~ t s  7 % .  C1if!j of O X ~ C ~ ~ O I I Z C I  ('ifg, 135 P. (2d) ,  340, and if jurisdiction 
does not exist, enforcement thereof in anothcr state iq not compelled by 
the full fai th and credit clause of the Constitlltion. iYhnrp 1 % .  Shorp.  
stcpro; Toylor 1 ' .  l'aylor, 219 P., 766. 51 -\. L. R., 1071; Prr4in.s 1 ' .  

Xin ing  Co., supra. 
The rendition of a judgment without j11ric;dictinil is a u*urpation of 

power and makes the judgment itself cornnl won lurlicr and zpso frrcfn 
void. 31 A\. I., 68; 17dkI? j  I * .  Sorfhrrn  F. cC -11. I n c .  ( $ 0 . .  254 17. S., 
348, 65 L. Ed., 297; Shcr~p 1) .  Shnrp,  s i rp rn .  

K O  principle is more flmlamcntnl or firmly se t t l~d  than that the local 
sovereignty by itself, or its judicial agencies, con alone adjudicate upon 
and determine the status of land within its borders, including its title 
and incidents and the mode in which it may be charged or conveyed. 
Sei ther  the laws of another sovereignty nor the judicial proceedings, 
decrees, and judgments<of its courts can in the least degree affect such 
lands. Davenport v. Gannm,  123 K. C., 362, 68 ,1111. St. Rep., 827; 
H1~llorX: u. Rt~llocX., 30 A,,  676 (K. J.) ; Toylor v. Taylor, supra; Cook 
i l .  Bronm, 128 A. L. R., 1396 (110.) ; C l i n ~  v .  91bIo, s11pru; .%nno. 13 
-1. L. R., 502; .inno. 51 :I. L. R., 1081; L1nno. 94 Am. St. Rep., 535; 
,Inno. 103 Am. St. Rep., 321. 

The interest of a state in controlling all the legal incidents of real 
property located within its boundaries is deemed so complete and so 
final to the exercise of sovereign government within its own territory as 
to exclude any control orcr them by the statutes or judgments of other 
states. 

However plausibly thc contrary view may be sustained, the doctrine 
that a court, not having jurisdiction of the res, cannot affect i t  by its 
decree nor by a deed made by a conin~issioner in accordance with the 
decree is firmly established. Fnll I ) .  Enstin, 215 r. S., 1, 54 L. Ed., 65, 
23 L. R. A, 924, 17  Ann. Gas., 853. 

The familiar principle that  a court having jurisdiction of the parties 
may, in a proper case, by a decree in personam, require the execution of 
a conveyance of reaI property in another state, or some other act in 
respect thereto, and to enforce its order through its coercive jurisdiction 
or authority is not here involved. The plaintiff seeks to establish the 
Ohio judgment as a muniment of title and to recover the locus on the 
strength thereof. That  raises the question of the validity and efficacy 



of the Ohio decree as a judgriiclit affecting the title and right of posses- 
sion to land in North Carolina. 

The Ohio court had jurisdiction to allot alimony to plaintiff herein. 
Butes L'. B o d ~ e ,  245 U .  S., 520, 62 L. Ed., 444. Even so, the jurisdiction 
acquired over the parties was purely in personam. I t s  judgment cannot 
have any extraterritorial force i n  7 ~ m .  Nor did it create a personal 
obligation upon the defentlant NcRary  which ilie courts of this state 
tire bound to conipel him to perform. At  most i t  imposed a duty, the 
prrformance of which may be enforced by the proccss of the Ohio court. 

The courts of the s ~ t u s  of lands cannot be compelled to issue their 
decrees to enforce the process of courts of another state, or the perform- 
ance of acts required by the decrees of such courts, ancillary to the relief 
thcreby pan ted ,  affecting such lands. Rullock 21. Bullock, supra; Taylor 
1 % .  l'rcylor. auprcl; Ream, c.  Sinclnir, 130 X. Mr., 562, 23 Cas., 989, 
-inno. p. 991. 

By means of its power over the perion of the parties before it, a court 
may, in proper cases, compel them to act in relation to property not 
within its jurisdiction, but its decrees do not op~?rate directly upon the 
property nor affect its title. The court's order is made effectual only 
through its coercive authority. 31 A. J., 162; Tlzylor v. Taylor,  supra; 
.inno. 51 A. I,. R., 1081; Bullock I * .  Bullock, supra; Corbett v. S u t t ,  
77 U. S.. 464, 19 L. Ed., 976; C ~ l r p m t r r  c. Strringr, 141 U. S., 87, 35 
L. Ed., 640; Dull v. Blackman,  169 1'. S., 243, 42 L. Ed., 733; Bailry v. 
'I'ully, 7 X. TT. (2d),  537, 145 .I. L. R., 578, ,Inno. 145 A. I,. R., 553. 

.I judgment seeking to apportion the rights of the parties to property 
outside the jurisdiction of the court rendering i t  may be given extra- 
i tate effect for  many purposes, but i t  does not establish any right in the 
property itself, enforceable in the state of its ,;itus. Fall v. Eastin,  
supra; Hood v. McGehee, 237 U .  S., 611, 59 1;. Ed., 1144; Olmstead v. 
Olmstcad, 216 U .  S., 356, 54 L. Ed., 530; C1nrh.r~ c. C'larke, 178 U .  S., 
186, 44 L. Ed., 1028 ; 31 A. J., 162. 

But the plaintiff now insists that  the Ohio judgment is a consent 
judgment and that  i t  should be recognized and mforced as a contract 
between the parties. We are unable to sustain this contention. 

The Ohio judgment is primarily a decree of divorce. If entered by 
wnsent, it  is in direct contravention of the Ohio statutes, Ohio Code of 
1940, Anno. 11979-4, 11986, Wright's Supreme Court Reports, 212, and 
'(diametrically opposed to public policy." Rodriguez v. Rodriguez, 224 
3. C., 275 (282), 29 S. E. (2d),  901. The court must hear the evidence 
and determine the cause. S. v. Cleveland, 161 N.  E., 918. 

Furthermore, this judgment is  not a consent juclgment. 
I n  the vernacular of the courtroom "consent judgment" is frequently 

used to designate a judgment entered by the court on the merits, to which 
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the parties or their counsel assent in writing by signi1lg their names a t  
the foot of the judgment, but in a legal sense, as here used, such iq not a 
consent judgment. 

A judgment by consent is. the agreement of the parties, their decree, 
entered upon the record with the sanction of the court. C n s o n  I , .  Slzute ,  
211 S. C., 195, 189 S. E., 494, and cited cases. I t  is not a judicial deter- 
mination of the rights of the parties and does not purport to represent 
the judgmcnt of the court, but merely records the pre-existing agreement 
of the parties. 49 C. J .  S., 308; H o l l o u v y  1 ' .  D u r l z n m ,  176 K. C.,  550, 
97 S. E., 486; X o r r i s  I>. P a t t e r s o n ,  180 N .  C.. 484, 105 S. E., 25;  R e l c h e r  
11. C o b b ,  169 S. C., 689, 86 S. E. ,  600; R u n n  v.  Braswc l l ,  139 N. C., 135; 
R a n k  v. Commiss ioner s ,  119 h'. C., 214; R e r g m a n  I?.  R h o d r s ,  165 N. E., 
598, 65 A. L. R., 344; K a m e s  v. B l a c k ,  215 S .  W., 101; C o r b y  I - .  A h b o t t ,  
73 P. ,  120. I t  acquires the status of a judgment, with all its incidents, 
through the approval of the judge and its recordation in the records of 
the court. 

That  a decree is  a consent judgment and not a decree on the merits of 
tho case should be made to appear on the face of the judgment or in some 
other appropriate manner. 49 C. J. S., 313; 31 ,I. J . ,  106; 3 Freeman, 
Judgments, 5th Ed., 2771, see. 1348. 

When a decree is entered by a court upon consideration of the plead- 
ings, eridence and admissions made, as a judicial determination of the 
rights of the parties, i t  is essentially a judgment of the court, and the 
fact the parties have superadded their consent does not convert i t  into a 
judgment by consent, however formally such consent or approval may be 
made. 49 C. J. S., 308; Plncer  C o u n t y  v. F r e e m a n ,  87 P., 6 3 8 ;  F a l l  u.  
E a s t i n ,  s u p r a ;  B a n k  of G a u l e y  2,. Osen ton ,  114 S .  E., 435. 

'(0.K." means "correct," "all right," "approved." K e e l  v. Wynne, 
210 N. C., 426. When endorsed on the judgment it merely evidences the 
adoption of the terms and conditions specified. E ~ t e r e t t  v. Rece i ve r s ,  121 
N .  C., 519. See also B a n k  of G a u l e y  v. O s e n t o n ,  s u p r a ,  where this term 
and the effect of its use on a judgment is fully discussed. 

The judgment under consideration here recites that the complaint came 
on for hearing on the cross-petition and the evidence and "on considera- 
tion thereof the court finds" certain facts. There are other recitals evi- 
dencing the fact the court considered and decided the controversy on its 
merits. The superadded "O.K." of counsel, entered a t  the foot of the 
judgment, will not be permitted to override or supersede these positive 
recitals of the judgment itself, so as to convert it  into a judgment by 
consent. 

But  even if i t  be conceded that  the decree is a judgment by consent, 
the result is the same. 

While a consent judgment and a judgment on the merits are distin- 
guishable in many respects, for enforcement purposes they stand on a 
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parity. "The fact  t h a t  a judgment is rendered by consent gives i t  neither 
less nor  greater  force and  effect t h a n  i t  would h a r e  had  i t  been rendered 
a f te r  protracted l i t igat ioi~,  cxcept t o  tlie extent t h a t  the consent excuses 
e r ror  and  operates to  end all  controvt~rsy hctween the  parties." 3 1  ,I. J., 
107. T h e  validity of each rests upon the jurisdiction #of the court. 
3 4  C. J., 130. I f  the  court is without jnrisdiction of the subject mat te r  
the judgment  is void and unenforcca1)le wllether mtered  on the merits o r  
by  consent. Mori-is  c. P a t t e r s o n ,  s u p r a ;  ]<pen 7%. PnrXcr ,  217 N .  C., 378, 
8 S. E. ( 2 d ) ,  209;  l l u l l o ~ i ~ i y  1 % .  U ~ r r h n n ~ ,  a u p m ;  31 A \ .  J.,  106; 34 C. J., 
130;  Anno. 86 -1. L. R., SS;  3 F r e c n ~ a n ,  Judgmrnts .  5th Ed.,  2772, sec. 
1349. 

If the  coui t  i i  n i t l ~ o u t  j u r i d i c t i o n  of the sut j w t  matter  the parties 
cannot confer it, I f o l l ~ w u y  v. l h r h a r n ,  s u p r u ,  I l i g h  7.. Penrce ,  220 
N .  C., 266, I 7  S. E. ( 2 d ) ,  1 0 8 ;  Reccves 1 % .  Xi11 C'o., 216 N. C., 462, 5 
S. E. ( 2 d ) ,  305;  S n u n d w s o n  I ) .  h 'nz~nderson,  195  S. C., 169, 1 4 1  S. E., 
572; BmtX I . .  C'orn?nissioners, n l p r u ;  L2nno. 86 .\. L. R. ,  88; "for n o  
agreement o r  assent of parties will ellable the conrt  to  render a judgment  
which the law does not warrant." T r u o t  ( ' 0 .  1' f l r rwsfer ,  134  N .  F,., 
616;  Bank T. Con~nz i s s ionr r s ,  wpm. 

S o  much  of the Ohio jutlgment as  at tempts  to  affect the  tit le to  the  
locus,  upon which plaintiff now relies, was outside the jurisdiction of 
the  court  and ic  a nullity. S f ~ t u n r t  T .  E a f o n ,  atrprn. T h e  court  below 
was not required to  accord i t  full  f a i th  and credit. P e r k i n s  1.. Mining 
CO., s u p r n ;  S h a r p  v. S h a r p ,  supra .  I ts  refusal so to do m a y  not be held 
f o r  error .  T r e i n i e s  v. S u n s h i n e  Mining Co., 308 13. S., 66, 8 4  L. Ed. ,  85. 
Hence tlie judgment entered must be 

Affirmed. 

(Filed 7 April, 1048.) 

1. Criminal Law 9 27: Evidence 5 2- 
The courts will take judicial notice of the (lay of the meek on which a 

particular il:lte fnllq, the dates of 111r terms of t h ~  Suprrior Courts, and of 
the judges of the Superior Court. G. S., 7--70; (:. S., 7-70. 

2. Judges § 2c- 

The recitation of an erroneous date in the concluding part of a commis- 
sion to an emergency judge to hold a term of court will not invalidate the 
commission when it  is manifestly a clerical error without tendency to 
mislead when the commission is construed in itr: entirety in the light of 
the dates for the commencement of the terms of court. Constitutiou of 
N. C., Art. IV, sec. 11; G.  S., 7-50. 
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A written order entitled a s  of the action, conimanding the sheriff to 
summon a special venire of twenty-five freeholders from the body of the 
county to appear on a specified date to act as  jurors in the case, is in 
snbitance a special writ of venire fucius. 

4. Same- 
An order for a special venire properly specifies that the vei i i reni~i~ are  

to be freeholders. G. S., 9-11 ; G. S., 9-16; G.  S., 15-165. 

5. Same- 
?'he f:ljlurr of the trial judge to sign the order for a special venire dwa 

not alone invalidate the special venire, it having been ordered and sum- 
moned in all other respects in conformity with statute. G. s., 9-29. 

6 .  Jury § 434- 
Objection to a special venire is waived by failure to challenge the array 

until after trial and judgment. 

7. Same- 
Objection to individual jurors is waived by failure of challengc to the 

polls and failure to exhaust peremptory challenges. 

8. Arson § 7- 
Eyidence tending to show that  a dwelling house mas willfully and 

maliciously hurned by the criminal agency of some responsible person and 
that such person was the defendant, is sufficient to overrule nonsuit in 
a prosecution for arson. 

I). Homicide § 25- 

Evidence tending to show that defendant perpetrated or  attempted to 
perpetrate the crime of arson upon a dwelling house and thereby proxi- 
mately caused the deaths of the occupants, is sufficient to be submitted to 
the jury on the charge of murder in the first degree. G. S., 1417. 

10. ('riminal Law § SIC (8) -  

Exception to the admission of evidence cannot be sustained when evi- 
dence to the same effect is admitted without objection. 

11. Criminal Law 53f- 
The fact that  the court necessarily consumes more time in stating the 

contentions of the State because of the greater volume of the State's testi- 
mony is not ground for exception. it  being incumbent Upon defendant to 
(.all the court's attention a t  the time to any asserted failure to fully and 
accurately state his contentions or if he desires any amplification thereof. 

12. Criminal Law g 7% (1)- 

An exception to the charge "as a whole" is unavailing a s  an unpainted 
exception. 

13. Arson § 8: Homicide 8 29- 
Upon verdict of guilty of arson, G .  S., 1458, there being no recommenda- 

tion by the jury in respect to the punishment, and verdict of guilty of 
murder in the first degree, G. S., 14-17, sentence of death is mandatory. 
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~ Z P P E A L  by prisoner, Booker T.  Anderson, from Grady,  Emergency 
Judge, and a jury, a t  the hugnst  Term, 1047, of PITT. 

The August Term of the Superior Court of P i t t  County opened 011 

Monday, 25 August, 1947. Honorable Henry  A. Grady, an Emergency 
Judge, presided over the term under a commission directed to him by 
the Governor, reciting that  it had bcen made to  appear to tlie Governor 
that  good and sufficient reasons existed why Honorable W. C. Harris ,  the 
Judge assigned thereto under rlrticlta IV, Section 11, of the State Con- 
stitution, was unable to hold the regular term of the Superior Court of 
P i t t  County "beginning ,lugust 25tl1, 1947," an 1 commiqsioning Judge 
Grady "to hold said term of said Court for the County aforesaid, begin- 
ning on Monday, the 25th day of July, 1947, and continue one ~ f e e k .  or 
until the businew is disposed of." 

Separate counts of tlie indictment charged the prisoner with the com- 
mission of the following four capital felonies, namely: ( I )  The willful 
and malicious burning of the dwelling house of Willie Belle Cratch, 
Bobbie Eugene Cratch, and Jeq.;ie Cratch;  (2)  the murder of Willie 
Belle Cratch;  ( 3 )  the murder of Bobbie Eugene Cratch;  and (4)  the 
murder of Jessic Cratch. 

Upon his arraignment, the prisont~r pleaded nl2t guilty to all matters 
charged against him. Thereupon the judge, acting upon the joint recom- 
mendation of the solicitor and counsrl for  the defense, made an order in 
this cause in open court in the presence of the prisoner, commanding 
the sheriff to summon a special venirc~ of twenty-five freeholders from the 
body of P i t t  County to appear before the court "on Wednesday morning, 
August 27, 1947, a t  9 :30 A. M. to serve as juroj-s in this cause." The 
order was not signed by the judge, but i t  was reduced to writing, entered 
on the minutes, and issued to the sheriff by his direction. The sheriff 
executed the order and returned it to the clerk of the court on the day 
when i t  was returnable, with the names of the twwty-five special venire- 
men summoned by him. The petit jury mas chosen in part  from the 
original panel drawn by the board of county commissioners before the 
term, and in part  from the special venire summoned by the sheriff under 
the order of the judge. The prisoner did not object in any way before 
judgment to the validity of the order for the special venire, or to the 
mode in which it was summoned. The record dotas not indicate that  the 
prisoner was compelled to accept any petit juror over his objection, or 
that  the peremptory challenges allowed him by statute were exhausted 
when the jury  was completed. 

The testimony adduced by the State a t  the trial tended to show the 
circumstances hereafter set out. Willie Belle Cratch, a young widow, 
regularly resided i n  a dwelling houst. on Cotanche Street in Greenville 
with her mother, Annie Belle Spain, her six-year-old son, Bobbie Eugene 
Cratch, and her one-year-old daughter, Jessie Cratch. Shortly before 
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eleven o'clock on the night of 15 May, 1947, Willie Belle Cratch and 
the two children went to-sleep in the same bed in their bedroom in  this 
residence. After their retirement, Annie Belle Spain visited a neighbor 
about half an hour. As she was returning home, she saw the dwelling 
house "afire," smelled rags burning, and turned in the alarm. 

After fire fighters thus called to the scene had subdued the flames, the 
house was entered, and i t  was ascertained that  both of the children had 
been "burned very badly" and were already dead. The body of Jessie 
Cratch was on the bed, and that  of Bobbie Eugene Cratch was on the 
floor beside the bed. Willie Belle Cratch lay in an  unconscious state 
upon the floor some eight feet away. She was burned from head to 
feet, and died early the next morning. 

The fire had been virtually confined to the bedroom occupied by the 
decedents. The floor of this room was ('very much charred," and the 
door between i t  and the adjoining hallway was also "badly charred." 
Other parts of the room "were scorched by the radiation of heat." The 
fire had been "worse around the bed" and a nearby closet. The bed was 
"charred mighty bad," and one of its side rails "had been burned in  two." 
Annie Belle Spain owned a white enameled dish pan which was habit- 
ually kept 011 the back porch of the dwelling. After the fire, this pan 
was discovered at  the bed "exactly where the side rail had burned in 
two." The pan was "burned black inside" and "had a kerosene smell to 
it," The police found a glass jar  containing some kerosene oil i n  the 
hallway just outside the bedroom of the decedents. This jar did not 
belong to any of the occupants of the house and had not been seen upon 
the premises before the fire. 

The prisoner lived "on Douglas -4venue, about a mile from the house 
that was burned." Some three or. four hours prior to the fire, he rode 
to the immediate neighborhood of the dwelling of the decedents in a taxi. 
;It that time, he  was carrying a "wrapped-up package." After the fire 
alarm sounded, the prisoner was observed about a half mile distant from 
the burning house on Cotanche Street, running towards his home on 
Douglas   venue. 

The prisoner had been keeping company with Willie Belle Cratch 
before these events, but Annie Belle Spain had objected to  the associa- 
tion and had forbidden him to call upon her daughter. Soon after the 
fire, the prisoner was taken into custody as a suspect. R e  first denied 
that  he had had anything to do with the burning, but he subsequently 
confessed that  he had set the dwelling on fire with intent thereby to 
destroy the house. H e  stated, however, that he had no purpose to harm 
any of the decedents, and had no knowledge that  any persons were inside 
the house when he started the fire by throwing a lighted match into a 
pan containing kerosene oil setting under the head of the bed. Accord- 
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ing to the State's witness, J. R. Tanner, chief of police of Greenville, 
the prisoner explained his motive for setting the fire as follows : "He said 
the reason he did it was he had a place fixed on C~ouglas Avenue to move 
Willie Belle Cratch and her children to, but that  he could not make any 
headway because of her mother, Annie Belle Spain;  . . . that he k a s  
just trying to put Willie Belle Cratcli on the street so that she would 
have to come and live with him, and that  if he could have only gotten 
rid of Annie Belle Spain this would uot hare  happened." 

.\fter the l~riaonc~r had made his confession, he was escorted to the 
premises by tlic police., and tlicsre rc-enacted his version of the setting of 
the fire. 

The prisoner offered testimony a t  the trial tend~rig to show that  hc had 
,110 connection with the burning of the house, and that  lie did not malie 
any admissions or confessions to that  effect. 

The petit jury, however, did not accept the cvidencc presented in 
behalf of the prisoner because i t  rrtunled a verdict finding the prisoner 
"guilty of arson and murder in the first degree" The jury made no 
reeommcndatioii with respect to  the punishnient on the conviction for 
arson. Sentence of death was pronounced against the prisoner, and he 
thereupon appealed to this Court, relying upon t lhe exceptions hereafter 
considered. 

Aftorney-General McMu7lan and Assistant Afforncys-General Rruton, 
Rhodes, and Moody for the State. 

J .  11. Harrell for the prisoner, appellant. 

ERVIN, J. Subsequent to  the passing of the death sentei~ct>, the pris- 
oner challenged the ial idi tv of his trial for two reasons not theretofore 

u 

advanced by him. H e  then asserted for the first time that  the court was 
"illegally constituted and without authority to t ry  and sentence him a t  
the term beginning August 25, 1947, as the commission of the Governor 
commissioned Judge Henry  A. Grady to hold a term of court in P i t t  
County beginning on Monday, the 25th day of July,  1947," and that  the 
members of the petit jury "who were of the special venire were illegally 
summoned and therefore not duly constituted jurors as no order was 
signed and issued by the trial judge to the sheriff of P i t t  County to 
summon the special venire." 

This Court judicially knows these things : (1 )  That  25 July, 1947, fell 
on Fr iday and not on Monday, 31 C. J. S., Evidence, section 100; (2 )  
that  no regular term of the Superior Court of P i t t  County was scheduled 
to begin on 25 July,  1947, or on any other day during such month, G. S., 
7-70 ; (3) that  a regular term of the Superior Court of P i t t  County was 
appointed by law to begin on Monday, 25 August, 3947, and to continue 
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for one week for the trial of criminal and civil cases, G. S., 7-70; Corbin 
v. Berry,  83 N .  C., 28;  31 C. J. S., Evidence, section 47 ;  (4) that  
Honorable W. C. Harris ,  the Judge of the Seventh Judicial District, 
was assigned to  hold such term of the Superior Court of P i t t  County 
under Article IT, Section 11, of the State Constitution, Corbin 21.  Bcrr?j, 
supra; (5) that Honorable Henry  A. Grady was an Emergency Judge 
of the Superior Court a t  the times in question. Reid I ) .  Reid, 199 S. C., 
740, 155 S. E., 719; Bohannon v. T r u s t  Co., 198 N .  C. ,  702, 153 S. E., 
263. When the commission of the Governor is read and construed in its 
entirety in the light of thesc matters, i t  becomes indisputably manifest 
that  the Governor thereby commissioned Judge Grady to hold the term 
of the Superior Court of P i t t  County convening on Monday, 25 August, 
1947, and that  the recited date "July 25, 19-17,'' ' i n  the concluding part  
of the commission constituted a mere clerical error without tendency to 
mislead. Consequently, we overruIe the challenge to the authority of 
Judge Grady to hold the court a t  which the prisoner was tried, convicted, 
and sentenced. See N.  C. Const., Art. I V ,  Section 1 1 ;  G. S., 7-50. 

The written order made out by the court and placed in the hands of 
the sheriff for execution was entitled as  of this action, and commanded 
the sheriff to summon a special venire of twenty-five freeholders from 
the body of P i t t  County to  appear before the court on a specified day to 
act as jurors in this particular case. Clearly i t  was, in substance, a 
special writ of venire facias. Durrah  v. State ,  44 Miss., 789, 796 ; 1Va ter- 
bury  v. Miller, 13  Ind. App., 197, 41 N. E., 383; T h u r m a n  v. Common- 
wealth, 107 Va., 912, 60 S. E., 99. As the special venire mas not to be 
drawn from the box, the order properly specified that  the veniremen 
were to be freeholders. G. S., 9-11; G. S., 9-16; G. S., 15-18:,; 8. v. 
Lord,  225 N .  C., 354, 34 S. E. (2d), 206. The record discloses that  the 
sheriff executed the order and returned i t  to the clerk of the court on the 
day when i t  was returnable, with the names of the twenty-five free- 
holders summoned by him. I t ,  therefore, appears that  the special venire 
was ordered and summoned in substantial conlpliance with the relevant 
statute. G. S., 9-29. See, also, 8. a. Parker,  132 N. C., 101-1, 43 S. E., 
830. As there is nothing in the record indicating that  such omission 
adversely affected in  any degree the inherent right of the prisoner to a 
trial by a fa i r  and impartial jury, we are constrained to hold that  the 
failure of the trial judge to sign the order was a t  most an  irregularity 
which did not invalidate the special venire. 

Moreover, the prisoner's objection to  the jurors is unavailing for the 
additional reasons that  i t  was not raised in apt  time or i n  the appointed 
way. I t  is to be noted that  the ground of his objection to the petit jurors 
"who were of the special venire" was apparent to the prisoner on the 
face of the record before the court embarked upon the task of selecting 
a trial jury, and the prisoner did not assert that  such jurors were dis- 
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qualified until after he had been convicted and sentenced to death. H e  
waired any right to question the competency of the special venire as a 
whole by proceeding to trial withont interposing a challenge to the array. 
8. 7%. n o u g l n s s ,  63 N. C., 500; 5'. v. l i i r k s e y ,  227 N. C., 44.5, 42 S. E. 
(2d),  613. H e  did not object to  the jurors in question as il~dividuals by 
challenges to the polls. 8. 7.. KirX.sc?i, auprn ;  8. 1%. Xoritz, 227 N. C., 
552, 43 S. E. (2d),  77. Besides, the petit jury vias obtained from the 
original panel and the special venire \rithout the peremptory c~hallenges 
allowed the prisoner by statute heinp rxl~austerl. S. 1%. Brogdcn,  111 
N. C., 656, 16  S. E., 170. 

The prironrr challenged the sufficic~~cy of the State's cvit lrnc~ to sus- 
tain con~ic t ions  for arson and inurticr by motions for judgment of 
nonsuit, and reserved exceptions to adverse rulings on these motions. 

Obriously, the tcqtilnony offered by the State w3s sufficient to justify 
tlic conclusions that  the dwelling h o u ~  of Willie Belle Cratch, Bobbie 
Eugene Cratch, and Jessie Cratch was willfully and nlaliciously burned 
by the rriminal agency of some responsible person, and that  such person 
was the prisoner. I t  follows that  the court p ropx lp  submitted to the 
jury the question of the prisoner's guilt upon the first count in the indict- 
ment charging arson. S. T .  Lau9h1in, 53 N. C., 155; 8. 2). Porter ,  90 
N. C., 719; 8. 1.. XcCirr fer ,  98 N .  C., 637, 4 S. E., 553. Furthermore, 
i t  is plain that  the evidence adduced by the State was ample to warrant  
a finding that  the prisoner perpetrated or attrmpted to perpetrate th'e 
crime of arson upon the dwelling house of Willie Belle Cratch, Bobbie 
Eugene Cratch, and Jessie Cratch, and thereby proximately caused their 
deaths. I t  thus appears that  tlic court x a s  required to leave to the jury 
the questions of whether the prisoner was guilty of murder in the first 
degree as charged in the second, third, and fourth counts. G. S., 14-17. 

The testimony of the State's witnesses, George Gardner and Bunion 
Taft ,  seems to have been competent. Be this as  it may, however, the 
prisoner waived the benefit of his exceptions to its admission by permit- 
ting other evidence to the same effect to be received without objection. 
8. I > .  O x ~ n d i n e ,  224 N.  C., 825, 32 S. E. (2d),  648. 

The record does not sustain the prisoner's contel~tion that  he suffered 
prejudice because the conrt in its charge used mow time in reviewing 
the contentions of the State than it did in  outlining those of the pris- 
oner. The action of the court in this respect was made inevitable by the 
fact that  the volume of the State's testimony mas m ~ c h  greater than that  
presented in  behalf of the accused. 5'. 71. Czircton, 218 N .  C., 491, 11 
S. E. (2d), 469. As X r .  Jt ts f ice  Barnhi l l  observed in 8. v. Jessup,  219 
N .  C., 620, 14  S. E. (2d),  668, if the prisoner '(considered that  the court 
had failed to give fully and accnrately the contentions made by him, or 
if he desired any amplification thereof, it  was his duty to call the court's 
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attention thereto a t  the  time.'' T h e  prisoner's exceptioll to  the charge 
"as a whole" is a n  unpointed exception which is unavai l ing on appeal. 
Miller v. Bottling Co., 204 K. C., 608, 169 S. E., 194. T h e  other excep- 
tions t o  the  charge have been abandoned under  Rule  28. 

T h e  j u r y  found the  prisoner gui l ty  of the  crime of arson, but  did not 
recommend t h a t  his p u n i ~ h m e n t  therefor should be imprisonment f o r  life 
ra ther  t h a n  death as  authorized by  the  statute. G. S., 1458.  Likewise, 
i t  conticted h im of murder  i n  the  first degree. G. S., 14-17. Hence, the 
sentence of death was mandatory.  

W e  have striven to give the matters  a t  issue on this  appeal  a consid- 
erat ion commensurate with the  present plight of the prisoner and the  
deplorable t ragedy out  of which the  prosecution arose. O u r  endeavor 
i n  this  respect convinces us  t h a t  n o  error  i n  lam occurred on the  t r ia l .  

N o  error. 

N. C. IIAHN, AI)\IISISTHATOR OF NOHJIAS CECIT, I IAHN,  V. EIISEST L. 
PERKINS AND M. GAIUS LISK.  

(Filed 7 April, 19-15.) 

1. Negligence 19b (4)- 

Circumstantial evidence which raises a reasonable inference of negli- 
gence is snfficient to be submitted to the jury. 

2. Negligence 8 4f (1)-  
One who is a patron of a place of recreation conducted for profit is 

an invitee. 

3. Negligence 8 4f (2)- 

A proprietor is not an insurer of the safety of invitees but is under 
duty to exercise due care to see that the premises are reasonably safe for 
the purposes for which they are  maintained. 

4. Sam* 
The evidence tended to show that intestate's body was found in the deep 

water of defendants' swimming pool and that  before, during, and for 
sometime after his disappearance mas noted, two lifeguards mere on duty 
and several hundred persons were crowding the pool and the lands bor- 
dering thereon. Held: The evidence does not raise an inference of negli- 
gence on the part of the proprietors on the ground that  they failed to 
provide a reasonably sufficient number of lifeguards, since there is no 
basis for the claim that additional lifeguards, however numerous or how- 
ever competent, would hare prevented the death. 

6. Same- 
The evidence tended to show that intestate, s twelve-gear-old boy, was 

in the company of his mother near the refreshment stand a t  defendants' 
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swi~nini~~g 1~)ol .  t l ~ t  11(' Ilecan~e lost il l  the crowd, and that his t~odg was 
Pound t he  ~ ~ c ~ s t  ~norning i n  the deep \vattXr of the pool. Someti~ne after 
thtl 1 ~ 1 y ' s  tlis;~l~lw;~rancc' thr 111othc.r inforrrted n liteg~u~rcl on duty t l ~ t  he 
\r;rs 111issi11g. I11lt ditl not i n f o n n  the gntlrtl that i11test:lte could 11ot swim 
or t11:lt hc \v;is lnst scc,t~ in  or ncbnr the pool. Tlte guard did ]lot give the 
;tlnrrli I~nt  rt~m:lined at his post wherc~ he could observe the bathers. H e l d :  
'I'lte circwmst:~nces fail to support the coiq l~is i~x~ that any immediate 
:retiou on the p:~rt  of the gnard w o ~ ~ l d  h a w  prevented the boy's death. 

6. Same- 

. ~ P P L , I I ,  by plaintiff from l ' n f t o n ,  Specin1  Jctclge, a t  the September 
 tern^, 1947, of CALDWELL. 

The plaintiff, N. C. Hahn,  as administrator, sought to recover damages 
of the defendants, Ernest L. Perkins and M. Gaiur Link, upon a com- 
plaint charging that his intestate, Norman Cecil H alin, suffered death as 
the proximate result of the wrongful act, neglect, or default of the 
defendants while the deceased was patronizing a public swimming pool 
conducted by the defendants for profit a t  a point on Wilson's Creek in 
Cald~vell County known as I3rown Mountain Beach. G. S., 28-173. The 
plaintiff undertook to sustain his alleged cause of action a t  the tr ial  by 
the facts set forth below. 

For  the. most part, Wilson's Creek, a natural wai ercourse, is both shal- 
low and swift. I t  is  impounded by a small dam near the foot of Brown 
Mountain in Caldwell County. After being released from this artificial 
pond through a mill-race, the waters of the creek run  rapidly over a 
ledge of slippery rocks and suddenly broaden, forming a relatively still 
and wide pool, varying in depth frorn a few inches to twelve feet. 

During the summer of 1942, the dtlfendants controlled this pool and 
the adjacent land. Here they conducated a public swimming pool and 
public picnic grounds for personal profit. To prlstect their patrons in  
the use of the pool, the defendants statloncd lifeguards in positions where 
they col~ld supervise the bathers, and separated the shallow and deep 
waters in the central and lower parts of the pool by barriers consisting 
of ropes and floating barrels. They did not, howe~er ,  erect or maintain 
any warning signs in the upper reaches of the p3ol. At  one place in 
this area some ten feet downstream from the reef of rocks, the bottom 
(dropped abruptly from extremely shallow water to it depth of twelve feet. 
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On 19 July, 1942, the plaintiff's intestate, a bright boy twelve years 
of age, went to the premises of the defendants as a patron with a group 
of five relatives, including his mother and an  adult brother-in-law. I t  - 
does not a m e a r  that he had ever been there before. H e  was unable to 

A 

swim, but this fact was not communicated to the defendants or their 
employees. R e  wore a bathing suit so that  he might wade in the shallow 
portions of the pool. 

Shortly before three o'clock in the afternoon, the boy and his mother 
left the edge of the pool with a view to buying cold drinks at  a nearby 
refreshment stand operated by the defendants. At this time both the 
pool and the land lying between i t  and the stand were crowded with 
people. The mother testified that  there were then "three or four hundred 
people on the grounds and in the water." While they were going towards 
the refreshment stand, the boy suddenly pushed ahead of his mother and 
vanished in  the crowd near the stand. This was the last time he was 
seen alive by any of the witnesses. 

The mother soon reported the boy's disappearance to his brother-in- 
law, and they spent the remainder of the afternoon looking for him in 
vain among the crowds in the pool and on its banks. The testimony 
presented by the plaintiff shows that  the defendants kept at  least two 
lifeguards on duty a t  all times throughout the afternoon in positions 
where they could watch the pool and supervise persons bathing therein. 
Sometime after three o'clock and again an hour later, the mother told 
one of the lifeguards stationed a t  the pool that  the boy was missing, and 
euggested that  he  notify the "people in the water" of that fact. The 
lifeguard r e ~ l i e d  that  "he knew that  he would not be able to attract the " 
attention of the people in the pool" and remained at  his post, observing 
the bathers. The mother did not intimate to the lifeguard on either 
occasion that  she believed that her son was in the water or that  she had ... 

any reason to suspect that  he had sustained an  accident. 
About five-thirty o'clock in the afternoon, the mother and brother-in- 

law finally became apprehensive on account of their failure to locate the 
intestate among the dwindling crowds in  the pool and ,along the banks. 
They then notified the defendants personally that  the boy was missing 
and that they entertained fears for his safety. Thereupon a general 
alarm was given, and an  organized search of the creek and of the adja- 
cent lands was begun. The searchers persevered in their undertaking 
until seven o'clock the next morning, when the dead body of the intestate 
was found submerged in  approximitely twelve feet of water in the upper 
reaches of the pool, some ten feet below the reef of slippery rocks. There 
was a bruised place "about the size of half a dollar on the boy's forehead, 
or close to hi; eve." The evidence did not reveal the nature or extent 
of the injury reflected by the bruise, or whether there was any water ir? 
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the lifeless lungs of the deceased. N o  opinion testimony was offered 
in regard to  the cause of death. 

The action was dismissed in the court below upon an involuntary 
judgment of nonsuit under G. S., 1-183, after all the evidence on both 
sides was in. and the plaintiff appealed. 

Williams cF Wkisnant and Ra1 B. Adawls fo r  plaintiff, appellant. 
W .  II. SfricXland and J. E. Butler for  defendants, appellees. 

Envrrs, J. The plaintiff r~1ic.d upon circulnstar~tial evidence to make 
out his case against the defendants. Hence, his appeal raises this ques- 
t ion:  When interpreted most favorably for the  lai in tiff, were the cir- 
cumstances shown on the trial sufficient to justify a reasonable inference 
that  the death of Norman Cecil H a h n  was the proximate result of the 
alleged wrongful act, neglect, or default of the defendants! Corum v. 
Tobacco Cn.. 205 N. C., 213, 1 7 1  S. E., 78. 

Since the intestate entered the place of recreation conducted by the 
defendants for profit i n  the character of a patron, he occupied the status 
of an invitee. Englehardf v. Phillips, 136 Ohio St., 73, 25 N. E. (2d),  
829. See, also, Jones v. R. R., 199 N, C., 1, 153 S. E., 637; Adnms v. 
EnLa C'orporntion, 202 N. C., 767, 164 S. E., 367. This fact did not 
make the defendants insurers of his safety while he remained upon their 
premises, but i t  did impose upon them the legal duty of exercising due 
care to  see that  such premises wereoreasonably safe for the purposes of 
bathing and picnicking. Brooks v. Hi l l s  Co., 182 N. C., 710, 110 S. E., 
!)6; Smifk I - .  Agric~tlfurnl Society, 163 Y. C., 346, 79 S. E., 632, Ann. 
(?as. 1915 13, 544. 

The plaintiff insists here that  the trial court erred in nonsuiting the 
case upon the ground that  the circumstances adduced on the hearing were 
sufficient to justify reasonable deductions that  the cefendants negligently 
violated their duty to the deceased by failing to provide skilled attend- 
ants in sufficient numbers to supervise bathers and to rescue any appar- 
ently in danger, and by failing to place or maintain signs indicating the 
dangerous depths of the water in the upper reaches of the pool, and by 
failing to  institute immediate search for the deceased when their life- 
guard was informed that  he was missing, and that  ~mch  negligent breach 
of duty on the part  of the defendants was the proximate cause of the 
death of the deceased. 

To uphold this position, the plaintiff invokes the decisions of courts 
in other states holding, in substance, that  his obligation to exercise due 
care for the safety of his patrons may impose upon the proprietor of a 
public bathing resort in a particular case the duty of doing one or more 
of the following things : (1) T o  exercise ordinary care to provide a reason- 
ably sufficient number of competent attendants to supervise bathers and to 
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rescue any apparently in danger; (2 )  to install and maintain in proper 
positions signs warning patrons of dangerous depths of water;  and (3)  
to institute a timely search in the water for a missing bather on ascer- 
taining that  such bather may have been lost in the water. Levinski v. 
Cooper (Tex. Civ. App.), 142 S. W., 959; Larkin v. Saltair Beach Co., 
30 Utah, 86, 83 P., 686, 3 L. R. A. (K. S . ) ,  982, 116 d m .  St. Rep., 818, 
8 Ann. Cas., 977; Beaman z3. Grooms, 138 Tenn., 320, 197 S. W., 1090, 
L. R .  A., 1918 B, 305; Brotherton v. Manhuttan Reach Improv. CO., 
48 Neb., 563, 67 II'. W., 479, 33 L. R. A., 598, 58 Am. St. Rep., 709. 
These rulings seem to be quite correct applications of sound principles 
of the law of negligence as recognized and enforced in this jurisdiction. 

I n  our opinion, however, the contention of the plaintiff is untenable, 
even if i t  be granted that  the facts adduced on the tr ial  imposed upon 
the defendants all of the specific duties suggested above. 

The assumption of the plaintiff that  the defendants may be charged 
with actionable negligence on the theory that  they did not exercise ordi- 
nary  care to provide a reasonably sufficient number of competent attend- 
ants to guard and protect their patrons from the danger of drowning is 
plainly controverted by everything in the record. The defendants kept 
a t  least two lifeguards on duty a t  all times in positions where they could 
watch the bathers and rescue any apparently in danger, and neither they 
nor any of the multitude of persons crowding the pool and the lands 
bordering thereon ever saw the deceased in any difficulty in the pool or 
elsewhere. There is no basis whatever for the claim that  additional life- 
guards, however numerous or however competent, could have saved the 
boy from death. 

The plaintiff urges that  the defendants ought to  be deemed guilty of 
actionable negligence because their lifeguard neglected "to take any 
measure to locate and rescue the child" on being notified by the mother 
that he was missing. I t  should be noted that  the lifeguard was not 
informed t h a t  the deceased was last seen in or near the pool. I t  is sug- 
gested here, however, that  if he had been so advised, he could hardly 
have pursued a more appropriate course than that  of staying a t  his post, 
where he commanded a view of the pool and its occupants. I n  any 
event, the record is destitute of circumstances supporting the conclusion 
that  any immediate action on the part  of the lifeguard would have 
resulted in the rescue of the boy before death. 

Even if it  be conceded that  the neglect of the defendants to mark the - 
varying depths of the water in the upper part  of the pool constituted 
negligence, there is a lack of testimony indicating any causal relation 
between such negligence and the death of the deceased. I t  is true that  
his body was found in deep water in the upper reaches of the pool just 
below the ledge of rocks. Bu t  this tragic fact answers none of tbe 
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questions i t  raises. Did the lad meet death in the pool, or on the slippery 
rocks above the pool, or somewhere farther upstream? Did his death 
result from drowning, or accident, or disease? If his death was caused 
by drowning, did i t  occur in the pool, or somewhere upstream? I f  he 
was drowned in the pool, did the drowning take place in the deep water 
where his body was found, or in some nearby shallow water where he 
became helpless from cramp or other sudden seizure? 

When all is said, the testimony merely shows that  the boy vanished in 
the crowd near the refreshment stand one afternoon, and that  his lifeless 
body mas found submerged in deep water in the upper portion of the 
pool on the following morning. The witndsses are unable to account for 
his disappearance, arid the evidence does not reveal how, when, or where 
he died. ,111 of these matters are left by the testimony to pure specula- 
tion. I t  cannot be reasonably inferred that  the intestate was exposed to 
peril by any act or omission of the defendants c r  their employees, or 
that  any action which they could have taken would have saved his life. 
Fo r  the rcaeons given, the judgment of involuntai~y nonsuit must be 

Affirmed. 

VEIZNA M.tT WI1,LIAJIS Axn 111-SBAXI), I)AtN \YtI,T,IAJIS ; ItAYJIOND 
PIIILT,IPS Axn W I ~ .  ATHLENE I'IIII.1,Il'S : HERBERT PIIIT,I,IPS 
A S D  WIFE. EYA PIIILLIPS:  HAI)IE PIIILTAIPS A N D  W I ~ .  LIT2LIrllV 
G. PIIIL1,IPS; SETH PHILLIPS A N D  WIFE. KATIE PIIILLIPS. A N D  

IIELEN I'I-IILLIPS, WIDOW OF JESSE PHILLIPS, v. MARGUERITE 
JOIINSON: FRANCIS WILLIAMS: DANIET, \Y. WII,LIAJIS, E1,IZA- 
I3ETII WILLIAMS ; SIIIRLET BlAE TVI1,IJA:bIS ; RACHEL DAVIS 
WILLIAMS ; JEANETl'E PHILLIPS;  POLLY ASN PHILLIPS ; DONNA 
JOYCE PHILLIPS;  SARAH JANE PEIII,I,IPS; S. I.. PIJILLIPS, J R ;  
MART COOPER PIIILLIPS : JOSI3PII C. PHII,I,IPS :, LINDA KAY 
PHILLIPS ; RUTH PHILLIPS ; axn JESSE RA\Y PEIITLTiZPS. THE LAST 
FIFTEEN ABOVE N A M ~  DEFENDAKTS BEING MINORS A N D  REPRESESTED BY 

THEIR GUARDIAN AD LITEM, WALTF:R SHEPPAIXD; AND WALTER G. 
SHHPPARD, GUARDIAN AD LITEM O F  AIL UNBORN CH~LDREN AND XEXT OF 

KIN OF TTERNA MBY TVILLIAJIS, RAYMOND PHILLIPS, HERBERT 
PHILLIPS, HBDIE PHI~,LIPS A N D  SETH PHILIA'S, A N D  JESSE RAY 
PHILLIPS. 

(Filed 7 April, 1948.) 
1 .  Wills 5 33L 

The rule in Shelley's case does not apply to a devise to testator's grand- 
children during the term of their natural lives, then "to their bodily heirs, 
or issne surviving them." with limitation over of the share of any grand- 
child who should die without issne, since it is apparent that the word 
"heirs" was not used in its technical sense, and the grandchildren take 
only a life estate. 
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2. Wills § 34- 

A limitation over to the life tenant's next of kin in the event of the 
life tenant's death without issue him surviving, takes the estate upon the 
happening of the contingency, to the brothers and sisters of the life tenant 
to the exclusion of issue of deceased brothers and sisters, "next of kin" 
in such instance meaning "nearest of kin" or "next blood relation," and 
not "heir" or "heirs." 

3. Wills 33c- 
A devistx to the widow of testator's son for life, then to testator's grand- 

childre11 for life with remainder in fee to the issue of the grandchildren, 
with provision that upon the death of any grandchild "without leaving 
him surviving issue or issues, then to his next of kin, in fee simple," vests 
the remainder in fee in the issue of the grandchildren, defeasible as  to the 
share of each grandchild upon his death without issue him or her sur- 
viving. 

A devise for life to testator's grandchildren remainder in fee to testa- 
tor's gre:lt-grandcllildrel~, with limitation over to the next of kin of any 
pmndvl~iltl fniling to leave issue him or her surviving, takes the estate to 
the of each grandchild per  ,stirpes, since, had tlle.testator intended 
that the issue of the grandchildren take per capita,  there would have been 
no necessity for a limitation over upon the failure of any grandchild to 
Iesw snrviving issue. 

,IPPEAI. hy plaintiffs f rom Frizze l le ,  J., a t  Chambers i n  Snow Hil l ,  
K. C.. 7 February ,  1948. F r o m  GREEXE. 

This  is a civil action instituted 7 February ,  1946, by the  plaintiffs 
under  the provisions of the  Uni form D e c l a ~ a t o r y  Judgment  Act, G. S., 
1-253, ef seq., f o r  the  purpose of obtaining a construction of the  last  will 
and  testament of Jesse Phillips, la te  of the County of Greene, which will 
was duly probated i n  March,  1925. 

J e w  Phil l ips  died seized of a t ract  of land s i tuate  i n  Greene County, 
K. C.. near  the  T,own of Hookerton, and being the ' l ands  purchased by 
h im from E d  F lanagan  and  wife. 

Under  I t e m  3 of said mill, the devisor gave a life estate i n  said t ract  
of land to  Mrs. Odie Phillips, wife of M a t  Phillips, who was the  son of 
the devisor, provided she remain a widow. 

I t e m  4 of - the  will provides as  follows: "After the  death of the said 
Odie Phillips, I give and devise to  m y  beloved grandchildren, to-wit : the 
children of m y  beloved son, M a t  Phillips, f o r  and d u r i n g  the  term of 
their  na tura l  lives, the  said f a r m  above described, and a f te r  t h e  death 
of m y  said grandchi ldren a s  aforesaid, then t o  their  bodily heirs, o r  issue 
surviving them, and  i n  the  event a n y  of said grandchi ldren shall die, 
without leaving h i m  surviving issue or  issues, then t o  his  next of kin 
i n  fee simple forever." 
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The plaintiffs, Verna May Williams, Rayn~ond Phillips, Herbert 
Yhillips, Hadie Phillips, and Seth Phillips, are the now living grand- 
children of the devisor, the late Jesse Phil l ips;  one grandchild is dead, 
to wit :  Jesse Phillips, who left surviving him his widow, the plaintiff 
Helen Phillips, and one child Jesse Ray Phillips, one of the defendant-. 

The defendants are the great-gra~iclchild~m of the derisor and all but 
one are minors. Said minors, as well as all unborn children and next of 
kin of the plailltiffs, are represented herein hy guardian crd l i tcm.  

The court below held that  the plaintiffs are the owners of a life estate 
after the death of Mrs. Otlie Phillips in said lands with remainder to 
their bodily heirs or issue surviving then1 or their next of kin in fee 
simple, the rule in Shelley's case not being applicable, and that  the pro- 
visions of the General Statutes, Section 41-1, do not apply;  and that  
after the death of the life tenant, Mrs. Odie Phillips, the life tenants and 
the representative of such as are deceased, take their interest in said 
lands per c a p i f n  and not per s t i r p s .  The plai~ltiffs appeal, assigning 
error. 

Il'rilfer G. Shcppnrcl for plaintif fs.  
K .  A.  Pittnznn for dcfcndants .  

DENNY, J .  The appellants contend the court below ened  in holding 
that  the rule in Shel ley 's  cnse does not apply to the devise under con- 
sideration. The contention is untenable. I t  is clear that  in using the 
phrase "their bodily heirs or  issues surviving them," t h ~  devisor mealit 
children or issue of his grandchildren. Furthermore, this conclusion is 
supported by the limitation over to the effect that  "in the event any of 
the said grandchildren shall die without leaving him surviving issue or 
issues, then to his next of kin, in fee simple forever." X o o r e  1 ) .  B a k e r ,  
224 N. C., 133, 29 S. E. (2d),  452; 1Villianlson I .  C o x ,  218 N .  C., 177, 
10 S. E. (2d),  662; Edlcarcls v. F n u l k n e r ,  215 N .  C., 586, 2 S. E. (2d),  
703; B r o w n  2). J f i f c h e l l ,  207 N .  C., 132, 176 S .  E., 258; F i d d s  v. Roll ins ,  
186 N .  C., 221, 119 S. E., 207; Wal lace  v. Wal lace ,  181 N .  C., 158, 106 
S. E., 501; ,Jones 11. W h i c h a r d ,  163 IT. C., 241. 79 S. E., 503; P ~ r c X c f t  
v. ~ l l o r g a n ,  158 K. C., 344, 74 8. E., 15. 

I n  the case of Puckeil z', Morgan, supra ,  the c!evise was to "Martha 
Morgan . . . during her life, then to her bodily heirs, if any, but if she 
have none, back to her brothers and sisters." Brori n, J., in delivering the 
opinion of the Court, said : "In the will now under consideration, we 
think the testator Pace has so explained and qualified thr use of the 
words 'her bodily heirs' as to plainly indicate that  he meant the children 
or issue of his daughter Martha, and that  the words are not employed 
in their legal or technical sense as representing heirs in general, hut 
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only as  descriptive of a certain class of heirs. The words 'if any' would 
be quite appropriate to indicate the possibility of no issue, but not to 
indicate the contingency of no lawful heirs, for it is rarely possible for 
one to  die without heirs, and not uncommon to die without children. 
Then again the reversion over is to a class of heirs a t  law who would 
certainly inherit in the event of a failure of issue. I t  is  also manifest 
that the testator did not intend that  his daughter should take an  estate 
in fee, for in express words he devised her an  estate for life only, and the 
context s h o w  that  he intended that  her children should take a t  her 
death, and in the event of her death mithout children, then that  her 
brothers and sisters should receive the property." 

Likewise, in W a l l a c e  v. W a l l a c e ,  s u p r a ,  it  was held that  a conveyance 
to C. A. Wallace for life, and after his death "to his bodily heirs in fee 
~ imple ,  if any, and if none, to go to his next of kin," created a life estate 
only in Wallace, remainder to his children, if any, and if none, then 
over to his next of kin. 

I t  seems clear that  the devisor in the instrument under consideration 
intended to limit the estate devised to his grandchildren to one for life - 
rind upon their death to  such of their children or issue as might survive 
them, but if any grandchild should die without issue then to such grand- 
child's next of kin. The term "next of kin." when used in a deed or will 
in connection with a limitation over upon the failure of issue, nothing 
else appearing to the contrary, means '(nearest of kin" or "nearest blood 
relation," and restricts its meaning to a limited class of nearest blood 
relations. to  the exclusion of those enumerated as next of kin in the 
statute of distribution. W i l l i a m s o n  T. Con., s u p r a ;  K n o x  v. Knox, 208 
S. C., 141, 179 S. E., 610; Tl'allnre v. Tl'allace, supra .  "The word 'heir' 
or 'heirs' is not synonymous with the term 'nearest blood relation.' " 
Alli l ler I - .  R a r d i n g ,  167 N .  C., 53, 83 S. E., 25. 

V e  think the judgment below m u ~ t  be upheld in so f a r  as it holds 
that tlie living grandchildren of Jewe Phillips, the devisor, have a life 
estate only in tlie devised premises. The children of these plaintiffs have 
a remainder in fee, defeasible upon their failure or the failure of their 
issue to  survire the death of the maternal or paternal ancestor who was 
a grandchild of the devisor. 

The defendant Jesse Ray Phillips, being the sole surviving child of 
Jesse Phillips, deceased, one of the six grandchildren of the devisor, is 
seized in fee simple of a one-sixth undivided interest i n  and to the 
premises, subject to the life estate of his grandmother, Mrs. Odie Phil-  
lips. And should any of the remaining grandchildren die without issue 
surviving, his or her interest in the premises will go to his or her next of 
kin, who will be his or her surviving brothers and sisters, to the exclu- 
sion of any issue of a deceased brother or sister. W a l l a c e  v. W a l l a c e ,  
supra .  
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'l'lie court  below held t h a t  a f te r  the death of tlie life tcnant,  Mrs. Odie 
Phillips, the life tenants and the  rel~resentatives of such as a r e  deceased, 
takc their  interest i n  said lands per c trp i fa  and not pPr s f i rpcs .  This  
riding is not rnatcrial in  so f a r  as it  affects thl: interr5t of a n y  of the 
lwrties to this  action a t  tlie ~ ~ r r s e n t  time, the deceasctl grandrhi ld,  Jesse 
I'hillips, having 1c.ft s n r r i ~ i n g  h i n ~  ~oiily one child. However, tht> devise 
11nt1er consitlcration Wac: to  the grandchildren o f  the  devisor. as  a class, 
and we think i t  was the intent  of t h r  devisor t h a t  thc children or issue of 
each grandchild should take per  s f i r p ~ s  and not per cnpcta. I f  he had 
intended t h a t  his grandchi ldren and their  issue r;hodd comstitute a class 
and take per cap i ta ,  there would h a r e  been n o  necessity for  a liniitation 
over upon the  fai lure  of a n y  granclchild to  leave issue ~ u r v i v i n g  him. 
S r e  I n  r r  E s t n t c  o f  P o i n d r z t e r ,  221 PI'. C., 246, 20 S. E. ( 2 d ) ,  49, 140  
-4. L. R., 1138, and W o o f ~ n  v. O u f l a n d ,  226 N .  C., 245, 37 S. E. (2d) ,  
682, where authorities a r e  assembled i n  connection with a discussion of 
the general rule, as  to  when bcncficiaries take per c n p i f a  and when they 
take ppr s t i rpes .  

Except  a s  modified herein, the  judgment of thc court  helow ia affirmed. 
Modified and affirmed. 

(Filed 7 April, 1948.) 

1. Intoxicating Liquor 5 9d- 
Evidence that defendant was apprehcndetl a t  a still which was then in 

operation ant1 which had mannfactnred about a gallon of whiskey, and 
that upon set4ng the officer, he f l r d  is qufficient to be submitted to the 
jnry on each of t h r  charge5 of poweqsion of nontax-paid whiskey ant1 
possession of property designed for the mannfnc tnre of intoxics:tting liquor 
and niding and abetting in its manufi~ctnre. 

2. Criminal Law § 34d- 
!Phe fact that defendant, upon being apprehended at  a still in operation. 

fled immediately upon seeing an officer, i s  competent to he considered by 
the jnry in connection with the other circumstances. 

3. Criminal Law 5 G 2 f :  Courts § 4b- 
No appeal lies to the Superior Court from judgment of the general 

county court executing R suspended sentence on condition broken, review 
being solely by certiorari. 

4. Criminal Law 3 67 :  Appeal and Error 5 31j- 
Where the Snpwior Court has no jurisdictior~, the Supreuie Court can 

acquire none by appeal, and when lack of jur~sdiction is apparent, the 
appeal will he dismissed on plea, suggestion. motion, or c.r ntmo motrl. 



S. C.] S P R I N G  TERM, 1948. 737 

APPEAL by defendant from Burney, J., a t  December Term, 1947, of 
D V P L I ~ .  

Criminal prosecution on warrant S o .  6208, executed 3 Xarch,  1944, 
amc.ntled to charge that  on 21 January,  1944, defendant (1)  "did have 
in his possession intoxicating liquors upon ~ r h i c h  the taxes imposed by 
the laws of the Congress of the United States and the State of North 
Carolina had not been paid," and ( 2 )  '(did possess property designed for 
the manufacture of liquor and did aid and abet in the manufacture of 
intoxicating liquor," contrary to the form of the statute, etc., tried 
6 March, 1044, in General County Court of Duplin County. The Gen- 
eral County Court found defendant guilty, and pronounced judgment 
that he be confined in the common jail, etc. I Ie  appealed therefrom to 
Superior Court-the case being given there number 2789. 

When the case came on for hearing in  Superior Court defendant 
pleaded not guilty and was tried anew. 

The State offercd as witnesses two officers whose testimony tends to 
show these facts:  That  on 21 January,  1944, they "went in" on a "sub- 
marine like still" which was "fired uw" and in oueration southwest of 
Warsaw; that  defendant, who was the only person there, raised up, and, 
vhcn he saw one of the officers, "went to running" out right by the other 
officer: that there were four barrels of beer-mash a t  the still:  that  liquor 
was running out of the still at the t ime; that  there was some whiskey 
that had just run out, about a gallon in a jug,-some manufactured 
whiskey in a container or jug;  and that though the officers tried to catch 
defendant, they did not apprehend him that  day. 

Verdict: Guilty on both counts, first, guilty of possession of nontax- 
paid whiskey, and second, guilty of possession of materials for the pur- 
pose of manufacturing nontax-paid whiskey. 

Judgment-On the first count: That  defendant be confined in the 
common jail of Duplin County for a term of 18 months and assigned to 
work the public roads of the State under the supervision of the State 
Highway & Public Works Commission as provided by law. 

On the second count: Prison sentence identical with that on the first 
count-"to run  concurrently therewith." 

Defendant appeals therefrom to Supreme Court and assigns error. 
And the record on this appeal also shows that  a t  a term of General 

County Court of Duplin County held "on the 4th day of Xay,  1943," 
defendant was tried upon a warrant No. 5892 amended to charge that  on 
11 November, 1942, defendant '(did have in his possession intoxicating 
liquors upon which the taxes imposed by the lams of the Congress of the 
United States and the State of North Carolina had not been paid and 
did transport same . . . contrary to the form of the statute," etc., that  
his plea of guilty was accepted; and that  thereupon the court pro- 
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nounced judgment that  defendant be confined in the common jail of 
Duplin County for a term of eight months, an3 assigned to work the 
public roads, etc., the road sentence being " s u s p d e d  for two years on 
good behavior, and that  he especially obey the intoxicants laws of the 
State, and pay a fine of $15.00 and cost." 

The record further shows a t  the session of General County Court of 
Duplin County held 6 March, 1941, upon prayer of the solicitor i n  
No. 5892, the court, finding that  '(defendant having been this day con- 
victed of possession of materials and apparatus for the purpose of manu- 
facturing whiskey and aiding and ahetting in the manufacture of whis- 
key in case No. 6208," and "that the conditions of suspension of judg- 
ment in this case have been violated," '(ordered that  the defendant be 
committed to serve the term of eight (8 )  month<; heretofore imposed in 
this case on Map 3, 1943." Defendant gave "notice of appeal to the 
Superior Court," and i t  appears that  in Superior Court the case was 
given No. 2785. 

The record further shows that  the Superior Court took cognizance of 
the case bearing County Court KO. 5892, and given Superior Court 
No. 2788, and, after finding that  defendant ha:; willfully violated the 
terms of the sentence therein, ordered that  the judgment of the General 
County Court is in all respects affirmed, and the Clerk directed to issue 
a commitment and the defendant be required to serve the eight months 
sentence, which shall begin a t  the expiration of the eighteen months 
sentence this date imposed on the defendant in case No. 2789. 

Defendant excepted and gave formal notice of appeal to Supreme 
Court. 

Af forney -Genera l  M c X u l l a n  and  Assis tant  At torneys-General  B r u t o n ,  
Rhodes  and  M o o d y  for the S ta te .  

,J. Faison Thornson,  El. W a l k e r  S tevens ,  and Sco i t  R. Berke ley  for 
d e f e n d a n f ,  appel lant .  

WINDORXE, J. One assignment only is debated on this appeal. I t  
challenges the corrcctness of the ruling of the tr ial  court i n  denying 
defendant's motion for judgment as of nonsuit, and in submitting the 
case to the jury. 

I n  this connection, the evidence set out in the case on appeal tends to 
show that, as seen by two officers, a still,-'(submarine-like,'' for the 
manufacture of whiskey was "fired up" and in operation. Barrels of 
beer or mash were a t  the still. Whiskey was running out of the still a t  
the time. About a gallon in a jug had just run  out. ,4nd defendant 
alone was present,-stooping over, and, upon seeing the officer, he fled. 

When this evidence is taken in  the light most favorable to the State, 
as is done in considering a motion for judgment as of nonsuit, i t  is suffi- 
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cient to take the case to the jury, and to support a verdict of guilty on 
both counts with which defendant stands charged. 

This holding finds support in numerous decisions of this Court. S. v. 
Ogleston, 177 N.  C., 541, 98 S. E., 537; S. v. Perry, 179 N. C., 718, 
102 S. E., 277; S. v. Blackwell, 180 N.  C., 733, 105 S. E., 178;  S. v. 
Smith, 183 N.  C., 725, 110 S. E., 654. 

The Ogleston case is similar in factual situation to that  in the present 
case. I n  that  case the still was in actual operation and defendants were 
the only persons present. The Court held that  the inference that  de- 
ftnciants were in charge of the still and operating i t  was a t  least per- 
missible. 

Moreorer, the fact of flight by defendant, when discovered a t  the still, 
is competent evidence to be considered by the jury in connection with 
other circumstances in passing upon the question of guilt. S. v. Payne, 
213 N. C., 719, 197 S. E., 573; and cases cited. See also S.  v. Adams, 
191 N.  C., 526, 132 S. E., 281. 

After careful consideration of all questions presented, we find in the 
judgment below 

N o  error. 

Regarding the appeal from the judgment of the Superior Court in 
S o .  2788 affirming judgment of the General County Court No. 5892, 
which put into effect the eight months road sentence theretofore imposed 
by it and suspended on condition, and which the court finds the defend- 
ant  has breached : 

The Attorney-General moves to dismiss this appeal on the ground that  
no provision is made for an  appeal from an inferior court to the Supe- 
rior Court i n  such cases,-the remedy being by certiorari t o  be obtained 
from Superior Court upon proper showing aptly made. S. v. King, 222 
S. C., 137, 22 S. E. (2d),  241; S. v. Jlillcr, 225 N.  C., 213, 34 S. E. 
(2d1, 143. 
\ * ,  

I n  this connection, in the absence of a showing of record that  the case 
came to the Superior Court by means of a writ of certiorari, or to show 
that  the case docketed in Superior Court as upon appeal was treated as 
a return to  a writ of certiorari, the Superior Court acquired no jurisdic- 
tion, and the case should have been dismissed. And, in this Court, where 
the lack of jurisdiction is apparent, the Court may, and will, on plea, 
suggestion, motion, or ex mero motu, stop the proceedings. See S.  v. 
King, supra; 8. v. Miller, supra; Gill, Comr., v. McLean, 227 N .  C., 201, 
41  S. E. (2d1. 514. , ,, 

The argument directed to the assignments of error in the principal 
case on this appeal is the only argument advanced by the defendant as 
reason for disturbing the action of the General County Court,-a kind 
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of saving clause, just i n  case error be found the:rein. Motion to dismiss 
is allowed. 

MYRTLE ROSE HARE v. BOYD It. HARE. 

(Filed 7 April, 1945.) 
1. Process 5 5 b  

A defendant in a criminal action is immune from service of process in 
a civil action arising out of the same facts as the criminal proceeding pro- 
vided he is brought into the State by, or after waiver of extradition pro- 
ceedings, G. S., 15-79; G. S., 15-82; G. s., 8-68. 

Where it does not appear that a defendant in a criminal action mas 
brought into the State by, or after waiver of extradition proceedings, his 
exception to the refusal of his motion to strike out return of summons 
issued in a civil action and served on him while in this State for the 
purpose of attending a criminal term of court at  which he was under bond 
to appear, cannot be sustained. 

3. Divorce 12- 

Averment that defendant had obtained an absolute divorce from plain- 
tiff suing for alimony without divorce, is a matts?r of defeuse to the cause 
of action but does not preclude the court from allowing alimony pendente 
lite and counsel fees. 

APPEAL by defendant from Phillips, J., a t  December Term, 1947, of 
RANDOLPH. 

Civil action instituted 3 December, 1947, by plaintiff for alimony 
without divorce. 

After service of summons, the defendant in apt  time made a special 
appearance through his counsel, and moved to strike out the return of 
the sheriff made on the summons issued in this action, for the reason that  
the  defendant is a nonresident of the State of North Carolina; and was 
in  this State on the date the summons was served for no other purpose 
than to attend the December Criminal Term, 194:', of the Superior Court 
of Randolph County, as a defendant, t o  which term he  was under bond 
to appear. A mistrial was ordered in  the criminal action against the 
defendant, and he was again released on bond. The motion was sup- 
ported by affidavit to the effect that  the defendant is and has been a 
bona fide citizen and resident of the State of California since September, 
1946; and that  prior to the institution of this action the defendant had 
been granted an  absolute divorce from the plaintiff. 

The court overruled the motion, found no factrl but proceeded to hear 
plaintiff's motion for alimony pendente l i te  and for counsel fees. A t  the 
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conclusion of the hearing on the latter motion, the court entered an order 
allowing the plaintiff $125,00 per month alimony pendente lite and her 
counsel a fee of $200.00. The defendant appeals, assigning error. 

No counsel contra. 
John G. Prevette for defendant. 

DEXNY, J. Conceding that  the appellant was a nonresident of North 
Carolina a t  the time the summons was issued and served on him;  and, 
further conceding that  at  such time he was in this State for no other 
purpose than to attend the December Criminal Term, 1947, of the Supe- 
rior Court of R a n d o l ~ h  County, to which term he was under bond to " ,  

appear: Was he exempt from service of civil process while coming to 
court, during the period he was required by his bond to remain in court, 
and for a reasonable time thereafter in which to return to the State of 
his residence? We think our statutes and the decisions of this Court 
require a negative answer. 

G. S., 15-79, reads as follows: "A person brought into this state by, 
or after waiver of, extradition based on a criminal charge shall not be 
subject to service of personal process in  civil actions arising out of the 
same facts as the criminal proceedings to answer which he  is being or 
has been returned until he has been convicted in the criminal proceeding 
or, if acquitted until he has had reasonable opportunity to return to the 
state from which he was extradited." 

However, G. S., 15-82, contains the following provision: "After a 
person has been brought back to this state by, or after waiver of extra- 
dition proceedings, he may be tried in this state for other crimes which 
he may be charged with having committed here as well as that specified 
in  the requisition for his extradition." 

Our statutes, G. S., 8-65, e t  seq., grant immunity to a person from 
service of process, civil or criminal, in connection with matters which 
arose before his entrance into this State, when such person comes into 
the State in obedience to a summons or subpoena for the purpose of 
testifying in a pending civil or criminal proceeding. Cooper v. W?jmnn,  
122 N. C., 784, 29 S. E., 147; Winder v. Penniman, 181 X. C., 8, 105 
S. E., 884) 13 A. L. R., 364; Bangle v. Webb, 220 N.  C., 423, 17 S. E .  
(2d), 613; Current v. Webb, 220 N.  C., 425, 17 S. E. (2d), 614; Cf.  
Greenleaf v. People's Bank, 133 N. C., 292, 45 S. E., 638; Brown v. 
Taylor, 174 N .  C., 423, 93 S. E., 982. But  our statutes do not purport 
to grant immunity from service of process to a defendant in a criminal 
proceeding except when he is brought into the State by, or after waiver 
of extradition proceedings. Even then, the exemption is limited by the 
statute, to process "in civil actions arising out of the same facts as the 
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criminal proceedings" upon which the extradition proceedings were based. 
G. S., 15-79, supra. Furthermore, if the Legislature had not recognized 
the lack of immunity from service of process on a defendant in a crirn- 
inal proceeding in this jurisdiction, it would have been unnecessary to 
provide immunity for persons brought into this State pursuant to the 
provisions of our extradition law. 

I n  some jurisdictions it is held that  a nonresident defendant is exempt 
from service of civil process while his presence in  the State is in corn- 
pliance with the conditions of a bail bond. However, we have not so held. 

I n  the case of ilfoore 29. Green, 73 N .  C., 394, the holding of the Court 
is  briefly stated in the syllabus of the opinion, in the following language: 
"A defendant, who has been brought into Court on criminal process, and 
discharged from arrest under the same on bail, is not privileged from 
being arrested on civil process immediately afterwards, during the sit- 
ting of the Court and before he leaves the Court room." And in White 
v. lTnderwood, 125 N .  C., 25, 34 S. E., 104, the defendant was served 
with process while confined in jail upon failure to give bond for his 
appearance to answer a criminal charge. Clark, J., in speaking for the 
Court, said:  "The sheriff has authority to serve process anywhere in his 
county, i n  jail as well as elsewhere. The  jail possesses no 'privilege of 
sanctuary.' The reason for the exemption of nitnesses and jurors from 
civil arrest (Code, sees. 1367 and 1735) and of nonresident parties and 
witnesses voluntarily attending Court here from service of any civil 
process (Cooper ey. W y m a n ,  122 N .  C., 784), do not apply to parties 
arrested in criminal proceeding. ilfoore v. Green, 73 N. C., 394. There 
is no public policy to encourage the latter." 

The  record before us  is  silent as to the manner in which the defendant 
was originally brought into court. Whether extradition papers were 
issued for him and he was extradited, or came into the State after 
waiver of extradition proceedings, is not disclosed. Hence, upon this 
record, the defendant's exception to the orerruling of his motion, cannot 
be sustained. 

The further information contained in the defendant's affidavit to the 
effect that  he had obtained an absolute divorce from the plaintiff prior 
to the institution of this action, is a matter that  may be pleaded as a 
defense to plaintiff's alleged cause of action, but i t  has no bearing on the 
question presented on this appeal. 

The judgment of the court below will be upheld. 
Affirmed. 
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Is THE MATTER OF BOYD EIGGERS A K D  LAWRENCE BIGGERS, JIINORS. 

(Filed 7 April, 1948.) 

1. Constitutional Law 5 28:  Divorce § 10- 
Where defendant enters an appearance and files answer in a divorce 

action instituted in another state. she is bound by the divorce decree 
entered, and the decree is valid here under the full faith and credit clause 
of the Federal Constitution, Art. I V ,  sec. 1. 

2. Cbnstitutional Law 3 28:  Divorce 3 17- 
Whether a decree awarding the custody of children of the marriage, 

entered by a court of another state upon its decree for divorce, is binding 
here depends upon whether the children were and are residents of such 
other state or were or have become residents of this State. and n-hen the 
fact of their residence does not appear of record the cause will be re- 
manded to the Superior Court. 

3. Habeas Corpus 3- 
d petition for review and modification of an order awarding custody of 

niinor children as between the pareuts separated but not divorced, G. S., 
17-39, and to have respondent attached for contempt for failure to comply 
with the order as originally entered, was dismissed for want of service of 
notice upon respondent. Held: The fact of dismissal, alone, does not 
preclude the court from considering a subsequent petition. 

APPEAL by petitioner, Annie Bast Biggers Bennick, from Patton, 
Special Judge ,  a t  November Term, 1947, of CABARRUS. Remanded. 

This was a motion upon notice to review and modify an order of court 
as to the custody of the children named in the caption, and to have 
respondent J. L. Biggers attached for contempt for failure to comply 
with said order as originally entered. 

I t  appears that  in 1944 on petition of Annie Bost Biggers, then sepa- 
rated from her husband J. L. Biggers, an order apportioning the custody 
of the two children of the marriage between the parents was made by 
Judge Bobbitt. The children were before the court in response to a writ 
of habeas corpus  (G. S., 17-39). Thereafter J. L. Biggers removed to 
Florida, taking the children with him, and there iGstituted suit for 
divorce from the petitioner. I n  the Florida court the petitioner Annie 
Bost Biggers appeared, employed counsel and filed answer, and on 
11 December, 1945, judgment was rendered dissolving the bonds of matri- 
mony, and awarding the custody of the children to the father, J. L. 
Biggers. I n  February, 1946, Annie Bost Biggers married James Ben- 
nick, and thereafter moved in the Superior Court of Cabarrus County 
that J. I,. Biggers be attached for contempt for failure to comply with 
the order of Judge Bobbitt. The petition was dismissed, but on appeal 
the matter was remanded ( I n  re  Biggers ,  226 N. C., 647, 39 S. E. (2d), 
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8 0 5 ) .  At April Term, 1947, petition mas again dismissed by Judge 
Alley, no notice thereof having been served on the respondent J. I;. 
Biggers. A t  November Term, 1947, on petition filed 21 October, 1947, 
and notice duly served, petitioner again moved that  J. L. Biggers be 
attached for contempt, and that  the original order as to the custody of 
the children be reviewed and modified. N o  answer thereto appears to 
have been filed. 

I n  the petition it was alleged that  after the order of Judge Bobbitt 
was entered J. L. Biggers took the children to Florida and kept them 
there for the purpose of defeating the order of the court, and has con- 
tinued to keep them; that  when this matter was pending in this Court 
(Fal l  Term, 1946) he again left the State, and only recently returned to 
Cabarrus County, bringing the children with h im;  'ithat after bringing 
the said minor children to the County of Cabarrus, the said J. L. Biggers 
then again left, and left the said minor children with his father, H. N. 
Biggers, who is a resident of Cabarrus County, Kor th  Carolina." 

After finding certain facts the motion was denied, and petitioner 
appealed. 

Bartsell & EIartsell for respondent, appellee. 
I?. J o h n ~ t o n  Irv in  for petitioner, appellant. 

DEVIN, J. This is another of those unfortun,lte cases of the children 
of divorced parents. 

The petitioner, Mrs. Annie Bost Biggers, now Mrs. Bennick, having 
entered an appearance and filed answer in the suit instituted by her 
former husband, J. L. Biggers, in the State of Florida, she is bound by 
the judgment duly entered in  that  court in so f a r  as i t  dissolved the 
marriage ties. Under the full fai th and credit clause of the Constitu- 
tion of the United States, Art. IT, sec. 1, the Florida divorce decree is  
valid here. S. v. Williams, 224 N .  C., 183, 29 S. E. (2d))  744; McRary 
v. McRary,  ante, 714; Williams v. North  Carolina, 317 U. S., 257. 

But  i t  does not necessarily follow as a corol a ry  therefrom that  the 
decree of the Flerida court awarding the custody of the children to  
J. L. Biggers is binding upon the courts of North Carolina. That  decree, 
in so f a r  as i t  operates upon the children, has no extra-territorial effect. 
I n  re Alderman, 157 N. C., 507, 73 S. E., 126. flo that, if these children 
were a t  the time of the decree, or have since becoine and were a t  the time 
of the hearing below, residents of North Carolina and within the juris- 
diction of the court in which relief on their behalf was sought, the Supe- 
rior Court of Cabarrus County was not withoui; authority or power to 
hear and determine questions as to their custody and welfare when prop- 
erly raised. I n  re Alderman, supra; Burrowes $1. Burrowes, 210 N .  C., 
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788, 188 S. E., 648; I n  re Ogden, 211 N. C., 100, 189 S. E., 119; In re 
Prevatt, 223 11'. C., 833, 28 S. E. (2d),  564; In  re Morris, 225 X. C., 
48 (51), 33 S. E. (2d), 243; I n  re DeFord, 226 N. C., 189, 37 S. E. 
(2d),  516. I f ,  on the other hand, the children were and are residents of 
Florida, the court of that  state as incident to  its jurisdiction to grant  
divorce had power to make provision for the care and custody of the 
children of the marriage i t  dissolved. In, re Ogden, supra. 

However, in the record no definite evidence, allegation or finding 
appears to guide the Court to a correct determination of the questions 
raised, i n  accord with the principles announced in the decided cases, and 
the cause is remanded to the Superior Court of Cabarrus County for 
additional findings and appropriate orders based thereon. 

The dismissal of the petitioner's petition by Judge Alley in April, 
1947, for want of service of notice would not constitute a final determi- 
nation of the matter, or alone prevent the court, upon showing of mate- 
rially changed conditions, from reconsidering the order entered in 1944. 
Clegg v. Clegg, 187 N. C., 730, 122 S. E., 756; In re TenHoopen, 202 
N. C., 223 (227), 162 S. E., 619. 

Remanded. 

NELLIE BASS GRANT, BY A N D  THROUGH HER NEXT FRIEND, MRS. Ji.  \V. 
BASS, v. FRED A. McGRAW, WEATHERS BROTHERS TRANSFER 
COMPANY, INCORPORATED, CLIFFORD GRANT AND H. E. GRANT. 

(Filed 7 April, 1948.) 
Pleadings 5 1 9 b  

A passenger in a car sued the operator and owner of a truck involved 
in the collision with the car. Upon motion of defendants, the driver and 
owner of the car were joined upon averment that their negligence mas the 
sole proximate cause of the accident. The additional parties defendant 
filed cross complaint against the original defendants to recover for per- 
sonal injuries and damages arising out of the same collision. Held:  The 
demurrer of the original defendants for misjoinder was properly over- 
ruled, the additional defendants having been joined a t  their request in 
order that the entire controversy be settled in one action. Further, if the 
demurrer were allowed, the several causes would be subject to consolida- 
tion for trial. 

APPEAL by defendants McGraw and Weathers Brothers Transfer Com- 
pany from Nettles, J., November Term, 1947, IREDELL. Affirmed. 

Civil action to  recover compensation for personal injuries resulting 
from an  automobile-truck collision, heard on demurrer. 

Plaintiff was a passenger on a Ford automobile which belonged to 
defendant H. E. Grant and which was being operated a t  the time by 



Clifford Grant. The automobile and a truck operated by defendant 
McGraw and belonging to the corporate defendmt collided. As a result 
 lai in tiff sustained certain personal injuries. She instituted this action 
against McGraw and the corporate defendant to recover compensation 
for her injuries. Defendants filed separate answers in which they eac'h 
deny any negligence on the part  of McGraw and allege that  the negli- 
gence of Clifford Grant was the sole intervening proximate cause of the 
collision. 

Thereafter, the defendants filed a motion that  Clifford Grant and 
H. E. Grant be made parties defendant "to the mcl that  the entire action 
(controversy) may be settled and disposed of in one action." I n  support 
of the motion they aver that  the negligence of Clifford Grant  was the 
sole proximate cause of the collision and that  :it the time he was oper- 
at ing the Ford, property of 11. E. Grant, as a family car. The motion 
was allowed and process was issued and served 01 the defendant Grant. 

Thereupon the new parties filed separate answers. Clifford Grant 
denied any negligence on his par t  and pleaded a cross action against the 
original defendants for personal injuries. H. EL Grant likewise pleaded 
a cross action for damages to  his automobile. 

The original defendants then appeared and demurred to said cross 
actions for misjoinder of parties and for that  the causes of action set up  
by the new parties are not triable in this action. 

The  plaintiff does not object to the answers filed by the new parties. 
Instead she files brief i n  support of the order entered thereon. 

The demurrer was overruled and said defendants appealed. 

B u r k e  & B u r k e  for plaintiff appellee. 
Sco t t  & G o l l i ~ r  for d e f e n d n n f s  Fred A. AfcGrazu and W e a f h e r s  T r a n s -  

fer C o m p a n y ,  Incorpornted,  appel lanfs .  
J o h n  G .  Lewis  for de fendan t  appellees H .  E ,  and Clif ford G r a n f .  

BARNHILL, J. The question the appellants sec>k to present for decision 
on this appeal has already been decided by this Court. Powel l  v. Smith, 
216 N. C., 242, 4 S. E. (2d),  524. That  case clmtrols decision here. 

The new parties were brought in a t  the instance of the appellants "in 
order that  the entire controversy can be settled in one action.'' They 
have filed answers which raise issues, the answers to which mill tend to 
settle the whole controversy. This is i n  conformity with the express 
desire of the original defendants which was made the basis of their 
original motion. They are not now i11 position to  object. They will not 
be permitted to blow hot and cold in the same action. They brought the 
new parties in and must abide the consequences. 
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Furthermore the several causes of action alleged by plaintiff and the 
new parties all grew out of the same collision. They are against the 
same defendants. The original plaintiff seeks no relief against the new 
parties, who are, in effect, additional parties plaintiff. Should we order 
a severance and require Clifford Grant and H. E. Grant to institute 
independent actions, the court below would have authority to, and prob- 
ably would, order a consolidation for trial. Peeples a. R.  R., an t e ,  p, 590. 
Why march up the hill just to march down again? 

Uontgomery v. Blades, 217 N. C., 654, 9 S. E. (2d), 397, relied on by 
appellant, Burleson v. Burleson, 217 N .  C., 336, 7 S. E. (2d),  706, 
Schnepp v. Richardson, 222 N.  C., 225, 22 S. E. (2d), 555, and like 
cases are distinguishable. 

The judgment below is 
Affirmed. 

SAM T, ROACH V. C. C. PRITCHETT, CRAYEX COCNTY TAX COLLECTOR. 

(Filed 7 April, 1918.) 

1. Appeal and Error § 40d- 
Where the evidence is not in the record it mill be assumed that there 

was evidence sustaining the findings of the trial court. 

2. Appeal and Error 40a- 

A sole exception to the judgment presents a single question whether the 
court correctly applied the law to the facts found, and does not present 
for review the findings of fact or the evidence upon which they are based. 

3. Taxation § 3 9 -  

Assets of a corporation which are sold to an innocent purchaser for 
value are not subject to levy to sntisf~ taxes due by the corporation. 
G. S., 105385 ( c )  (5). 

APPEAL by defendant from Harris, J., November Term, 1947, CRAVEN. 
Affirmed. 

Civil action to enjoin levy on and sale of personal property to satisfy 
taxes. 

The record does not disclose a temporary restraining order, but the 
judgment entered decrees "that the restraining order be continued and 
the same is made permanent; . . ." And so, apparently a temporary 
restraining order was issued and then the cause came on for final hearing. 

At the hearing counsel agreed "that jury might be waived and the 
Judge hear the evidence and render judgment out of term and out of the 
District." The court found the facts from which it appears that  in 



745 I N  THE SUPRENE C!OURT. [228 

February 1933 a corporation was chartered to take over the automobile 
supply business theretofore operated by plainliff. I t  thereafter oper- 
ated the business in  its corporate name until 1929, when i t  was dissolved. 
Plaintiff purchased a part  of its stock in trade and thereafter continued 
the business, adopting the old corporate name as a trade name. Tlie 
corporation paid all taxes assessed against i t  except for the years 1937 
and 1938. Fo r  these years the sum of $356.14 in taxes, penalties and 
costs is still due and unpaid. Plaintiff has paid all taxes assessed against 
hini personally. 

On 13 December 1945 plaintiff sold his automobile supply business 
for ralne to innocent third parties. 

On 25 December 1945 defendant, acting under the provisions of G. S. 
105-385, served notice of lery on said stock of merchandise and a l ~ o  lcricd 
upon one 1941 Lincoln automobile belonging to plaintiff to satisfy taxes 
levied against the corporation for the years 1937 and 1935. Thereupon, 
plaintiff instituted this action to enjoin sale under said levy. 

Tlie court, having found the facts, entered judgment 6 January  1948, 
n z ~ n c  pro tunc ,  permanently enjoining defendant from proceeding fur- 
ther under said lery and defendant appealed. 

G u i o n  cP. R o d m a n  for plaintiff appellee. 
R. A. ATunn for defendant  appel lant .  

BARXHILL, J. While the facts alleged permit the inferences that  the 
corporation in whose name the prnperty was I~sted for taxation mas a 
mere dummy; that  i t  never in good faith acquirtld the automobile supply 
business of plaintiff; and that  he was a t  all times the true owner thereof. 
operating the same as his own, the court belon reached a contrary con- 
clusion. The testimony offered is not contained in the record. I t  must 
be assumed, therefore, that  the eridence sustains the findings. Indeed, 
this is conceded by failure to except thereto. 

Furthermore, the only exception in the record is to the judgment 
entercd. This presents the single question, wheiher the facts found and 
admitted are sufficient to support the judgment, that  is, whether the 
court correctly applied the lam to the facts found. I t  is insufficient to 
bring up for reriew the findings of fact or the evidence upon which they 
are based. R a d e r  z5. Coach Co., 225 N .  C., 537, 35 S. E. (2d), 609, and 
citcd cases; F o x  c. Mills, Inc., 225 N. C., 550, (35 S. E. (2d),  869; Lee 
1 1 .  li'ourd of Ad;zr s fmen f ,  226 N. C., 107, 37 S. E. (2d),  128;  R i n g  71. 

R ~ t d d ,  226 N .  C., 156, 37 S. E. (2d),  116; R e d w i n e  v. Clodfel ter ,  226 
N .  C., 366, 38 S. E. (2d),  203; S m i f h  v. S m i t h ,  226 N. C., 506, 39 S. E. 
(2d),  391; Szoink v. H o r n ,  226 N .  C., 713, 40 S. E. (2d), 353; B r o w n  
1'. T r u c k  Lines ,  227 N .  C., 65, 40 S. E. (2d),  476. 
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BOI.I,ISG v.  BELK-WHITE Co. 

When the  judgment entered is  supported by the  findings of fact,  the  
judgment will be affirmed. Ruder v. Coach Co., supra;  X a n n i n g  v. 
Insurance Co., 227 N.  C., 251, 4 1  S. E. (2d) ,  767; I I y l t o n  v. Mount  
Airy, 227 N .  C., 622, 44 S. E. (2d) ,  5 1 ;  I n  ro Collins, 226 X. C., 412, 
38 S. E. (2d) ,  160. 

Levy on the  property of plaintiff to  satisfy taxes due by the corpora- 
tion was without  w a r r a n t  i n  law. T h e  assets plaintiff acquired f rom the  
corporation were exempt f rom levy af ter  the  sale t o  innocent purchasers 
for  value. G. S. 105-385 (c )  (5) .  

T h e  judgment below is  
Affirmed. 

MARTHA H. ROLLIKG (MRS. 1,OUIS 11. C'IlOWEI,I,). ET AL. ,  r. BELK- 
TT'IIITIC C O . ,  ET AT.. 

(Filed 7 April, 1945.) 

1. Master and Servant 40c- 

Evidence tending to show that dcceased came to his death as a result 
of a pistol wonnil while a t  a place where he had a right to be in the 
conrse of his employment, without evidence that he was authorized to 
keep a pistol or use it  in the business of the employer, is insufficient to 
support an award of compensation on the ground that in the absence of 
a shoning of suicide it  will he presumed that the death resulted from 
an accident, since, eren so, there is neither presrmption nor evidence to 
support the necessary hasis for compensation that the accident arose out 
of -the employment. 

2. Master and Servant 5 40a- 
An injnry to an employee must result from an accident arising out of 

and ill  the conrse of employment in order to he cornpensable under the 
Workmen's Compensation Act. 

3. Master and Servant 40c- 

An accident "arises out of" the employment if i t  results from a risk 
inrolred therein or incident thereto, or to conditions under which the 
work is required to be performed, so that there is a causal connection 
between the employment and the injnry. 

APPEAL by  defendants from Alley,  J. ,  a t  September Term,  1947, of 
WATAUGA. 

Proceeding under Workmen's Compensation Act to  determine liability 
of defendants t o  widow and two minor children of Louis H. Crowell, 
deceased employee. 

Louis H. Crowell was manager  of Belk's Depar tment  Store i n  Boone, 
Watauga  County. O n  the  morning of 7 February,  1945, between 2 :30 
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and 3 :00 a.m., his lifeless body was found in the basement of the store 
building with a 3 2  caliber pistol lying nearby. The circumstances 
suggested suicide. A coroner's jury concluded that  "the deceased came 
to  his death by a pistol shot in his own hands, either accidentally or 
intentionally inflicted." 

The Industrial Commission found that  "the deceased came to his 
death by violence on the premises of the defcndsnt employer, and a t  a 
place where the claimant (deceased), had a right to be, and in the course 
of his employment." Hence, i n  the absence of a showing of suicide, the 
Commission concluded that  a presumption of sccident would prevail 
under the decision in iiIcGill v. L u m b e r t o n ,  215 1-. C., 752, 3 S. E. (2d),  
324; 8. c., 218 N. C., 586, 11 S. E. (2d),  873. Compensation was there- 
upon awarded on authority of that  case. 

On appeal to the Superior Court the award of the Commission was 
upheld. From this latter ruling, the defendants appeal, assigning errors. 

T r i v e f t e ,  Holshouser  CC X i l c h e l l  and T.C7ade E. B r o w n  for plaintif fs,  
oppellees. 

I I e l m s  & Hul l i s s  and J a m e s  B. M c H i l l a n  for defendants ,  appellants.  

STACY, C. J. The claimants frankly concede that the award, if sus- 
tained, must be made to rest on presumptions. The hiatus in the case 
arices from the fact that while there may be a presumption of injury by 
accident, which occurred in  the course of the employment, there is neither 
presumption nor evidence to  support the conclusion that  the in jury  arose 
out of the employment. T a y l o r  I * .  W a k e  Forrs t ,  ante ,  346; R e w i s  v. 
Ins .  Co. ,  226 N .  C., 325, 38 S. E. (2d),  97;  Anno. 120 A. L. R., 683. 
This defeats the award. 

There is no suggestion that  the deceased mas authorized to keep a 
pistol or to use it in the business of the employer. The causal connec- 
tion between the injury and the employment is not apparent as was the 
case in X c G i l l  v. L u m b e r t o n ,  218 N .  C., 586, 11 S. E. (2d),  873; S. c., 
215 N. C., 752, 3 S. E. (2d),  324. 

The occurrence to an  employee of an injury, (1 )  by accident ( 2 )  aris- 
ing  out of and (3)  in the course of the employment, is the sine qua n o n  
to compensation under the Kor th  Carolina Workmen's Compensation 
Act. G. S., Ch. 97. "Arising out of" has been ddined to mean as com- 
ing from the work the employee is to do, or out of the services he is to 
perform, and as a natural  result of one of the risks of the employment. 
The  injury must spring from the employment or have its origin therein. 
A s h l e y  v. Chevrolet  Co.,  222 X. C., 25 ,  2 1  S. E (2d) ,  834; B r y a n  v. 
Lov ing  Co., 222 N .  C., 724, 24 S. E. (2d), 751; H u n t  v. S t a t e ,  201 N. C., 
707, 161 S. E., 203; Conrad v. F o u n d r y  Co., 198 N .  C., 723, 153 S. E., 
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266. The accident "arises out of" the employment when i t  occurs in the 
course of the employment and is the result of a risk involved therein or 
incident thereto, or to the conditions under which i t  is required to  be 
performed. Taylor v. Wake Forest, supm. There must be some causal 
connection between the employment and the injury. Canter v. Board of 
Education, 201 N .  C., 836, 160 S. E., 924; Chambers 11. Oil CO., 199 
N .  C., 28, 153 S. E., 594; Pl~mmons v. White's Service, 213 N .  C., 148, 
195 S. E., 370; Ridout v. Rose's Stores, Inc., 205 S. C.,  423, 17 S. E .  
(2d))  642; Harden v. Furniture Co., 199 S. C., 733, 155 S. E., 728; 
Brown 2 % .  dlwminzrm Co., 224 N .  C., 766, 32 S. E. (2d),  320; Wilson v. 
Xoor~m~ille,  222 K. C., 283, 22 S. E. (2d))  907; Robbins I ? .  Hosiery Nills, 
220 N .  C., 246, 17 S. E. (2d),  20. 

The record fails to sustain the award of the Industrial Commission. 
Hence, the judgment below should have been for the appellants. 

Reversed. 

STATE v. JIARTIS LUTHER BARRIER. 

(Filed 7 April, 1948.) 
1. Criminal Law 3 51- 

The trial court has discretionary power to withdraw a jiiror and order 
a mistrial and continue the case. 

2. Automobiles § 34b:  Criminal Law 3 6 0 b  

Where, in a prosecution for driring while under the influence of intoxi- 
cants, the court withdraws a juror and orders a mistrial and continues 
the case, the court is without authority to order that defendant's right to 
drive an n~~tomobile upon the highways be revoked for the period of 
continnance. 

APPEAL by defendant from Pittman, J., at  October Term, 1947, of 
CABARRLTS. 

Criminal prosecution begun in County Recorder's Court of Cabarrus 
County charging defendant with the offense of operating a motor vehicle 
upon a public highway while under the influence of intoxicating liquor 
in violation of C. S., 4506, heard in Superior Court on appeal thereto 
from judgment of Recorder's Court. 

I n  the course of the trial in the Superior Court the trial judge entered 
a judgment in which, after making certain findings, i t  is ordered that 
('in the interest of public safety . . . a juror be withdrawn, a mistrial 
ordered, and this case be continued for a period of two years, and that  
the defendant, Martin Luther Barrier, not to be allowed to drive an auto- 
mobile on the highways of the State of North Carolina or on the streets 
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of any town or city in the State of North Carolina for a period of two 
years; that  an automobile license not be issued to him for the ownership 
of a car, and that  after this two years expires, that  before the State 
Highway and Public Works Commission and the Motor Vehicle Bureau 
issue any license or permit to drive after the period of two years 
has expired, they shall have a certificate from the Chief Surgeon or 
doctor in charge of the mental department of the mental hospital of the 
Vrterans Administratiori stating that this rlefei~dant, Xar t in  Luther 
Barrier, has fully recovered and is able to walk in a normal manner;  
that  he is  not incapacitated in any way; that  hc does not have fits or 
seizures of any type, and that  he is well and able to drive an automobile 
as well as any normal person." 

Defendant excepted to the order and appeals to the Supreme Court, 
and assigns error. 

Attorney-General  M c J f u l l a n  and Assis tant  At torneys-General  B r u t o n ,  
Rhodes ,  a n d  M o o d y  for the S ta te .  

E. T .  Bos t ,  Jr., for de fendan t ,  appel lant .  

PER CURIAM. While so much of the judgment, from which the appeal 
is taken, as withdraws a juror, orders a mistrial and continues the case, 
is within the legal authority of the trial judge, the remaining part  of 
i t  which follows is in excess of his legal authority, and is hereby stricken 
out. The Attorney-General for the State concede:; error. 

The cause is remanded to the Superior Court oi' Cabarrus County for 
further proceedings. 

E r ro r  and remanded. 

STATE V. LEJIUEL PARROT!I1. 

(Filed 7 April, 1948.) 
Criminal Law 3 76a- 

Certiorari will not be granted on the ground that due to illness and a 
misunderstanding on the part of the conrt reporter she was unable to 
prepare a proper transcript within the time allowed for service of state- 
ment of case on appeal, since there is a failure to show merit or to nega- 
tive laches. Further, if allowed, the writ would not accomplish the result 
desired since time for serving the case on appeal has expired, and further, 
i t  appeared that the order allowing the appeal in fornaa pazrperis was not 
supported by the affidavit as required by G. S., 15-l81. 
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PETITIOK for certiorari to have case brought up from Lenoir Superior 
Court and heard on appeal. No  objection is interposed to the petition. 

Guy Elliott for the petitioner. 

STACY, C. J. At  the September Mixed Term, 1947, Lenoir Superior 
Court, presided over by Hamilton, Special Judge, the petitioner, Lemuel 
Parrott, was tried upon indictment charging him and another with the 
murder of one Kenneth Taylor, which resulted in conviction of the peti- 
tioner of murder in  the first degree and sentence of death as the law 
commands in such case. G. S., 14-17. 

From the judgment thus entered, the petitioner gave notice of appeal 
to the Supreme Court, and was granted the privilege of appealing in 
forma pauperis, without giving security for costs, albeit the record shows 
no supporting affidavit as required by G. S., 15-181. 

By consent, the petitioner was allowed ninety days from the adjourn- 
ment of the September Term of court to make up  and serve statement of 
case on appeal, and the solicitor was allowed thirty days thereafter to 
prepare and serve exceptions or countercase. 

I t  is alleged in the petition that due to illness and a misunderstanding 
on the part of the court reporter "she was unable to prepare a proper 
transcript of the evidence and the charge of the court within the time 
allowed this defendant to prepare and serve statement of case on appeal." 

I t  is apparent from the foregoing that the petitioner fails to show 
merit or to negative laches. S. v. Lampkin, 227 N.  C., 620, 44 S. E. 
(2d),  30; S. v. Wescott, 220 N. C., 439, 17 S. E .  (2d), 507. Nor does 
i t  appear that  the writ, if allowed, would accomplish the result desired 
by the petitioner. The time for serving his statement of case on appeal 
has expired. S. v. Xoore, 210 N. C., 686, 188 S. E., 421. And the order 
allowing him to appeal i n  forma pauperis appears to have been entered 
without supporting affidavit. S. v. Stafford, 203 N. C., 601, 166 S. E., 
734. 

For  the reasons stated and on what was said in S. v. Lwnpkin, supra, 
and S. v. Wescott, supra, the petition for certiorari will be denied. 

This leaves the appeal still pending, subject to dismissal on motion. 
Certiorari denied. 
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STATE v. LEMUICL PARROT'?. 

(Filed 14 April. 1948.) 

~ I O T I O I ~  by Sta te  to docket case, affirm judgment and  dismiss appeal. 

A1f forney-Gcnerc i l  XcJ l z i l ln~ t  crnd .Issistant At tLorney-General  N o o d y  
f o r  t h e  State. 

STACY, C. J. Following denial of application f o r  cer t iorar i ,  and  on 
the  record proper  already filed herein, the  Attolney-General moves t o  
docket t h e  case, affirm the judgment and  dismiss the  appeal. F o r  the 
reasons stated i n  denying defendant 's application f o r  cer t iorar i ,  the 
present motion will be allowed. 

Judgment  affirmed ; 
Appeal  dismissed. 

MARK ARTIS,  ISCO\IPFTEYT, B~ HIS GZARDIAN,  RUFUS W. SANDERS. v. 
IDA ARTIS.  

(Filcd 1-1 April, 19-18,) 

1. Appeal and Error Cj 40a- 

A sole exception to the jntlgment prcsents only whether the findings are  
sufficient to support the judgment. 

2. Deeds 5 13a- 

Ordinarily, the premises and granting clauses designate grantee and 
the thing granted, and the I l n b o ? d u m  relates to the q u a ~ ~ t u ~ ~  of the estate, 
the granting clause being the very essence of the contract. 

3. Same- 
Where the granting clause and thcl h n b c n d f i m  convey the entire estate 

in fee simple, and the ~var ran ty  is in harmony therewith, n cla~ise in any 
other part of the instrnmrnt which undertakes to divest or limit the fee 
simple title will be rejected as  repugnant to the ('state and interest con- 
veyed. 

4. Same- 
The decisions construing Q. S.. 31-38, pertaining to the construction of 

mills, are  pertinent in construing 0. S . ,  30-1, pertaining to the coastrnction 
of deeds, since the statutes are similar in wording and effect. 

5. Dower 7- 

The widow is entitled to dower in one-third in 1.alue of all lands, tene- 
ments and hereditaments whereof her husband was seized and possessed 
a t  any time during covertnre, the dower to  include the dwelling house in 
which the husband usually resided. G. S., 30-4; G. S., 30-5. 
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6. Same- 
Alienation by the h u ~ b a n d  alone passes his interest in the estate but 

does not affect the wife's dower right except in respect to mortgages or 
deeds of trust to secure purchase money. G. S., 30-6, and where the hus- 
band has conveyed the home site without joinder of the vife, the con- 
veyance does not deprive her of her dower, either inchoate or consummate, 
and the grantee takes title subject to the dower right of the wife therein 
should she survive the husband. G. S., 30-8. 

7. Same- 
The husband, without joinder of his wife, conveyed the home site to 

his wife and one of his sons. In  special proceedings for partition insti- 
tuted after the husband's death, it  was determined that  the wife was 
entitled to dower in all of his lands but no dower was actually allotted 
to her. and the lantls other than the home site were partitioned among all 
the children. I t  was found as  a fact that the value of the home site did 
not exceed the ralne of one-third interest in all the lands of which the 
husband died seized. Held: The allotment to the wife of a life estate in 
the home site as  and for the value of her dower is without error, since 
the grantees in the deed took subject to dower. 

8. Dower § 8a- 
The equitable jurisdiction of the Superior Court over dower has not 

been taken away by giving cognizance of such matters to the Clerk of the 
Superior Court. 

9. Same: Courts § 4c- 
Where, in a special proceeding for partition of lands as  between the 

widow and one of the children to whom the husband had conveyed the 
premises, the question of dower right arises and the other heirs a re  made 
parties, the Superior Court on appeal from the order of the Clerk that 
petitioner was entitled to actual partition, has jurisdiction to adjudicate 
the right to dower, since once having obtained jurisdiction of the cause, 
the Superior Court will administer all necessary incidental matters in 
connection with the litigation. 

APPEAL by petitioner U a r k  S r t i s ,  individually, and  with others, a s  
heirs a t  l aw of Archie C. Brt is ,  deceased, f r o m  Morris, J., a t  November 
Term,  1947, of JOHNSTON. 

Special Proceeding, No.  1525, instituted 3 J a n u a r y ,  1944, upon peti- 
t ion  for  actual  par t i t ion of certain t ract  of land i n  Johnston County. 

T h e  petitioner M a r k  Artis,  through his  guardian,  alleges i n  his  peti- 
t ion t h a t  he and defendant, I d a  Artis,  a r e  tenants i n  common, i n  and to 
a certain t rac t  of land, containing th i r ty  acres, more or  less, "allotted 
t o  I d a  Art is  and  X a r k  Art is  b y  deed dated December 15, 1928, and 
recorded i n  Register' of Deeds of Johnston County i n  Book 211, page 
568"; t h a t  petitioner is  owner of one-half interest, and  respondent I d a  
Art is  owns a life estate i n  and t o  one-half interest i n  said t rac t  of l a n d ;  
and tha t  they desire to  hold their  interests i n  severalty i n  order t h a t  the 
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petitioner may receive the rents and profits from said land as I d a  Artis 
has received the rents and profits for said land for sereral years and has 
not accounted to the petitioner or his guardiall therefor, etc. 

The respondent, I d a  Alrtis, answering, denies in the main the allega- 
tions of the petition, and for further defense she avers in substance: 
That  she is the widow of the Archie ,Zrtis who was father of petitioner, 
Mark Art i s ;  that  when she married Archie Artis he was involved in 
debt; that  there were mortgages and liens of record covering his other 
lands, including the locus in quo, and she had paid off and discharged 
various of said liens out of her personal estate; that  in consideration 
thereof Archie Artis executed and delivered to defendant and Mark Artis 
a d e ~ d  conveying a tract of 30 acres of land which includes the home 
site, by the terms of which she acqni~ed a n  u n d i ~ i d e d  one-half interest 
in fee simple,-not just a life estate, ar alleged in the petition; that  she 
did not join in said deed conveying said tract of land, or any part  thereof, 
nor has she conveyed, or consented to the conveyance by Archie Artis of 
the home site ; and that  in the administration of the estate of her decea-ed 
husband, Archie Artis, no dower has ever been set apar t  to her, and the 
value of the possession of this entire tract of 30 acres is not worth more 
than what would have been the reasonable value of her dower in the lands 
of Archie Artis if her dower had been actually set apart  and allotted to 
her:  Upon these averments she prays "that i t  be adjudged by the court 
that she is the lawful owner of and entitled to the actual possession of all 
of said 30 acres of land, and that  she is the lawful owner in fee simple of 
a one-half thereof, and for such other and further ralief," etc. 

Petitioner, replying to the further answer of defendant, denies the 
material parts  thereof, and alleges that  defendant I d a  Artis could not 
take dower in this land, but that  she is entitled to a life eqtate in one-half 
interest in said 30-acre t rac t ;  that  she is estopped to claim dower; that  
she entered into a contract with Archie Artis and his heirs that  she 
would take a deed which conveys a life estate in a one-half interest in 
said 30 acres; that  she agreed also to pay her par t  of the encumbrance 
i ~ n d  taxes on said land, and Mark Artis. who owns one-half interest in 
and to said land, could have a home there in his old home; and that  she 
is estopped to have dower allotted or that  she take any other estate 
therein except a life estate in one-half interest in the same. 

Thereafter the Clerk of Superior Court of Johnston County, after 
hearing upon the "prayer for partition," the parties being represented 
by their respective counsel, and it being admitted that  the real estate 
described in the original petition had been conveyed to  the parties hereto. 
by a deed from Archie C. Artis, father of plairtiff, and husband of 
defendant, registered in Book 211 a t  page 568 of Registry of Johnston 
County, and after reciting the contentions of the parties respectively, 
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entered a judgment under date of 15 July, 1944, in which i t  is held that 
plaintiff is entitled to the relief he seeks in this proceeding, that is, that  
'(he is entitled to have this proceeding go forward to the end that he may 
have his share in this real estate actually partitioned and assigned to him 
by metes and bounds by a committee duly appointed by the court, and 
in accordance therewith orders that a partition of the land be made," etc. 
The defendant appealed from this order to the Superior Court. 

The parties stipulate that thereafter the heirs at  law of Archie Artis, 
deceased, naming them, were made parties to this proceeding and served 
with summonses; that  the minor defendants were properly represented 
by guardian ad litem, named and duly appointed and served; that  Ida  
Xrtis took possession of the 30 acres of land in question after the execu- 
tion and recording of the said deed; that  I d a  Artis has paid more than 
$1,000 for mortgages on 102 acres of land due by Archie Artis and 
Virginia hrt is ,  former wife of said Archie Artis and had had said mort- 
gages transferred to her and the deed for the 30 acres to her and Mark 
Artis mas the consideration to her for the payments of the said $1,000 
and the 30 acres were a part of the 102 acres; that the administration of 
the estate of Archie Artis had been closed and the estate fully settled 
prior to the institution of the action; that the land described in the deed 
in question embraces the home site of Archie Artis, deceased, the grantor 
in the deed. See Book 211, page 568 of Registry of Johnston County. 

The answer of the guardian ad litem admits the allegations of the 
petition, and of the reply to the answer of defendant, and concurs in the 
prayer for relief as set out in the petition. 

The record on this appeal contains as Exhibit A what purports to be 
the record in a partition proceeding entitled "Wade Artis, e t  al., and Ida  
L. Artis, widow, heirs a t  law of Archie Artis, deceased, E x  Parte," the 
petition in which purports to have been verified 6 January,  1938, the 
substance of which appears in the finding of the judge hereinafter set 
out ;  and as Exhibit B, what purports to be the deed dated 15  December, 
1928, from Archie C. Artis to I d a  L. Artis and Mark Artis, duly ac- 
knowledged and probated, and registered in the office of the Register of 
Deeds for Johnston County in Book 211 a t  page 568, on 12 June, 1930, 
in which (1)  the parties are "Archie C. Artis . . . of the first part," 
and "Ida L. Artis and Mark Artis . . . of the second part"; (2 )  the 
consideration is "One Thousand Dollars . . . paid by I d a  L. Artis and 
Mark Artis"; ( 3 )  the granting clause i s :  '(has bargained and sold, and 
by these presents doth grant, bargain, sell and convey to said I d a  L. 
Artis and Mark Artis their heirs and assigns"; (4)  there follows the 
description this language: "At the death of Ida  L. Artis, if no bodily 
heirs by Archie C. Artis, then the above lands or her part of same shall 
be divided between the Archie C. Artis heirs also Archie C. Artis holds 
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his lifetime right to the above described property"; (5 )  the hnbendum i s :  
'(To have and to hold the aforesaid tract or parcel of land . . . to  the 
said I d a  L. Artis and Mark Artis. their heirs and assigns, to their only 
use and behoof forever"; and (6 )  the covenante~s in the ua r ran ty  of 
seizin in fee, of right to convey in fee simple, of freedom from encum- 
brances, and of general warranty are "said I d a  L. Artis and Mark Artis' 
hcirs nnd assigns." These exhibits apparently were in evidence before 
the judge 011 hearing in Superior Court. 

When the cause came on for hraring before judge of Superior Court, 
presiding a t  November Term, 1947, the parties coi~scnted that  the issues 
raised are matters of law rather than issues of fact, and all of the evi- 
dence consists of records, and a jury trial being wsived by the attorneys 
for both petitioner and the defendant, and i t  being agreed that  the judge 
consider the record evidence, the judge made the findings substantially as 
fo l low (numbering being inserted) : 

1. That  i t  appearing to the court that  this is a special proceeding 
brought by petitioner for partition of lands of both petitioner and 
defendant, I d a  Artis, i t  being thir ty acres in Ingr,*m's Township, John- 
ston County, conveyed to petitioner and I d a  -2rti; by Archie Artis, by 
deed dated 15 December, 1928, registered in Rook 211 a t  page 565, 
registry of said county; 

2. That  it further appearing to the court that  Archie Llrt is  died intes- 
tate and left him surviving I d a  Artis, as his widow, and the following 
children: Mark Artis, E d  Artis, Wade Artis, Milton Artis, and Inez 
Evans;  that  on 6 January,  1938, said children as his heirs a t  lam, and 
Ida ,\rtis, widow, instituted a special proceeding No. 1113 in Superior 
Court of Johnston County for the purpose of pnrtitioning the entire 
body of 102 acres of land owned by Brvhie Artis a t  the time of his death, 
among said five children; that  in the petition therein it is alleged, among 
other things, that  ('the petitioner, I d a  L. Artis, widow, is entitled to 
dower in the following described lands"; and then follows a description 
of the entire 102 acres by metes and bounds,--it being further alleged 
in said petition that  there is expressly excepted from the partition of 
said lands the tract of 30 acres which had been conveyed theretofore by 
Archie Artis to I d a  Artis and Mark Brtis, as above set for th ;  and that  i t  
appears from the entire record in said ('8. P. 1113" that  no dower was 
in fact set apar t  and allotted by the commission~:rs to I d a  Artis, the 
widow, although as such she was entitled to hav,? dower formally set 
apart  to  her ;  and that  this proceeding went to final judgment 10 Janu-  
ary, 1939; (A reading of the Conlmissioner's report indicates that  the 
commissioners delineated and set apart  to I d a  d r t i3  and Mark Artis the 
30 acres above referred to, and partitioned the remainder among the five 
children) ; 
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4. That  it further appearing that  the present special proceeding, i t  
being ('S. P. 1535," was instituted 3 January,  1943, and thereafter the 
living brothers and sisters of Mark hrt is ,  together with the children and 
the widow of Nil ton Artis, who has died since the institution of the first 
special proceeding No. 1113, and all parties in interest herein have been 
regularly made parties and are represented before the court by their attor- 
neys and by the duly appointed guardian a d  l i t e m  for the infant parties; 

5. That  it further appearing to thee court that  the 30 acres referred 
to in S. P. S o .  1113 and in the deed from drchie  Artis to I d a  Xrtis and 
N a r k  Artis, dated 15 December, 1928, and registered in Book 211 a t  page 
568, constituted and was a part  of the home site, and the buildings are 
in  poor condition and the entire 30 acres is not worth mow than would 
be the value of the dower estate in said 102 acres of land, if same had 
ever in fact been allotted to the widow; 

Upon these findings the judge ordered, adjudged and decreed that  Ida  
Artis, as the widow of Archie Artis, is entitled (1)  to the possession of 
the entire tract of 30 acres for and during the term of her natural life 
as and for the value of her dower estate; and ( 2 )  i n  addition thereto to 
a one-half undivided interest in the said 30-acre tract in fee simple. 

And, thereupon, the judge concluded that  it is now proper that  the 
cause be remanded to the clerk of Superior Court for further proceedings 
therein, "looking to the actual partition of this 30-acre tract between 
I d a  dr t ie  and Mark Artis, and the allotment in severalty to  each of them 
a one-half interest in said land;  the one-half interest and the possession 
of Mark Artis, and his heirs and assigns thereto being subject a t  all 
times to the life estate owned by I d a  Artis in the entire 30-acre tract"; 
and ordered that  the cause be remanded to  the clerk of Superior Court 
with directions for the appointment of commissioners "to partition tho 
said lands between the petitioner, Mark Artis, and the defendant, I d a  
Artis, each getting an  equal share in fee simple," and for further pro- 
ceedings as the lam may direct. 

Petitioner and defendants, other than I d a  dr t i s ,  appeal therefrom to 
Supreme Court and assign error. 

0. L. D u n c a n  and L e o n  G. S t e v e n s  f o r  a p p e l l a n t s .  
L y o n  R. L y o n  f o r  appe l lee .  

WIXBORXE, J. The record on this appeal shows that  there is no 
exception to any finding of fact made by the judge. Thc only exception 
taken is to the signing of the judgment. This exception to the signing 
of the judgment raises only the question as to whether the facts as found 
by the court are sufficient to support the judgment. That  is, such excep- 
tion challenges only the conclusions of law upon the facts so found. 
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Snlith 2,. Davis, ante, 172, 45 S. E. (2d),  51, and cases there cited 
directly and by reference. 

Accordingly two questions of law, on which the correctness of the 
judgment depends, are presented for decision: 

I. Did I d a  L. Artis acquire, under the terms of the deed from 
L l rc l~ ie  C. *2rtis to X a r k  Artis and I d a  L. Artis, as set out hereinabove, 
an undivided one-half interest in and to the thi i ty acre tract of land 
conveyed by said deed and here involved, in fee simple? The court below 
held that  she did take such interest, and the statute G. S., 39-1, relating 
to construction of deeds, and decisions of this Court, y r t i cu la r ly  Black- 
well 2'. Blackwdl, 124 N .  C'., 269, 32 S. E., 67G; JT dhins c. Sorman, 
139 N .  C., 40, 61 S. E . ,  797;  Brynnt I.. Shi~lds,  223 N. C., 628. 18 S. E. 
(2d),  157, and JfcSeill v. lllevins, 222 N .  C., 170, 22 S. E. (2d),  268, 
furnish approval. 

The statute G. S., 39-1, provides that "when rea estate is conveyed to 
sny person, the same shall be held anti construed i o be a conveyance in 
Fee, whether the word 'heir' is used or not, unless such conveyance i n  
plain and express words shows, or i t  is plainly intended by the convey- 
ance or some part  thereof, that  the grantor meant 1 o convey an estate of 
less dignity." 

Applying this rule to the deed in question the conveyance does not 
lin plain and express words show, nor is i t  plainly intended by the con- 
veyance or some part  of it, that  the grantor meant to convey an estate of 
less dignity than a fee simplr. 

The words used (1) in the granting clause, "to I d a  L. Artis and Mark 
.\rtis their heirs and assigns," (2)  in the habmdu~n "to the said I d a  L. 
.\rtis and Mark Artis, their heirs and assigns, t s  their only use and 
l~ehoof forever," and ( 3 )  in the warranty ('said I d a  L. Artis and Mark 
Artis heirs and assigns," clearly and unqualifiedly convey, and relate to  a 
caonveyance of, a fee simple estate. Standing alone, these operative 
calauses of the deed constitute an unrc=tricted conveyance of the land, 
that  is, a conveyance in fee simple. Wkitlcy I > .  Artnson, 219 N .  C., 121, 
12 S. E. (2d) ,  906. Ordinarily the pr13mises and granting clauses desig- 
nate the grantee and the thing granted,-while the habendum clause 
relates to the qztantum of the estate. "The granting clause is the very 
essence of the contract." 16 Am. Ju r . ,  567. Rryclnt v. Shields, supra. 
And the habendum, in the present ease. is in harmcny with the granting 
clause. Therefore, the clause undertaking to d i ~ e s t  or limit the fee 
simple title which had been conveyed ilnqualifiedly to I d a  L. Artis and 
Mark Artis is repugnant to both the granting clause and the hahendum. 
Hence the granting clause will prevail and the repi~gnant clause will be 
rejected. Blackwell v. Blackwell, supra; Wilkins v. ,Vorman, srlpra; 
Bryant v. Shields, supra, as cases cited; McNeill v. Bleuins, supra. 
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111 Il*zlkins 7.. S o r m a n ,  supra,  a case somewhat similar to the one in 
hand, in the granting clause, and in the kubenduin the conreyance is to 
"Berrick Sorman,  to him and his heirs and assigns forever." And fol- 
lowing the usual cor enant of ~varranty  are ~ r o r d s  undertaking to limit thc 
estate to the life of the g r a n t ~ e  and his wife, n i t h  renlainclcr to  three of 
"their heirs," naming theln. This last clause was held to he repugnant 
to the estate already conr eyed, and therefore void. 

And in tlie , l fcSeill  casc, also similar to the present one, the granting 
clause i, "to the said Chas. L. 3lcNeal his heirs and assigns," and the 
habend~irn  is "to the said Chas. L. AlcSeal, hic heirb and acsignq, to their 
only use and behoof forercr." Bu t  after tlie de~cription,  and between 
the granting clause and the hnbendz~v~, are words undertaking to limit 
"to Chas. L. NcNeal and his children ody"  the estate conreyed. This 
Court, in opinion by IIeur71, .I., said : "We do not think that  . . . the 
expression that  . . . the l a i d  should belong to Chas. L, Alcru'eal and hi5 
children should be held to express thr  intention on the part  of t h ~  
grantors to divest or limit the fee simple title ~ h i c h  they had definitely 
conveyed, both in the p r e m i w  and in the h n b ~ n r l n m ,  in hoth the preccd- 
ing and subsequent clauses of the deed, to Chas. I,. AlcXeal and his 
heirs." 

Hence i t  may be stated as a rule of law that  wlwre the entire estate in 
fee simple, in unmistakable terrnr, is given tlie grantee in a deed. hoth in 
the granting clause and habendurn, the warranty being in harmony 
t h e r e ~ ~ i t h ,  other clauses in  the deed, repugnant to the estat(. and interest 
conveyed, will be rejected. 

Indeed, since the statute G. S., 39-1, which pertains to the construction 
of deeds is similar in wording and in effect to the statute G. 8.. 31-38, 
formerly Rev., 3138, and later C. S., 4162, which pertains to thc con- 
struction of wills, what has been held in applying the rule of construction 
as to wills is pertinent i n  applying the rule of construction as to deeds. 

Accordingly, the rule as to the construing of wills is clearly stated by 
W a l k e r ,  J., in Carroll  v. Herr ing ,  180 N .  C., 369, 104 8. E., 892. "If 
one devise in fee simple he cannot make a limitation over by way of 
executory devise without cutting down tlie fee, in order to make room for 
the second; for, after giving a fee simple absolutely, there is no part of 
the estate or intel'est left in him." And the opinion continues: "There  
real estate is given absolutely to one person, with a gift over to another 
of such portion as may remain undisposed of by the first taker a t  his 
death, the gift over is void, as repugnant to the absolute property first 
given; and i t  is also established law that  where an estate is given to a 
person generally or indefinitely with a power of disposition, or to h i ~ n ,  
his heirs and assigns forever, it  carries a fee, and any l im i ta t ion  over or 
qua l i f y ing  expression o f  less i m p o r t  i s  void for repugnancy. The only 
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exception to such rule is ~ t l i e r e  the testator give: to the first taker an 
estate for life only, by c-erfairl and e ~ p r e s s  terms,  and annexes to i t  the 
poner of disposition." To like effect are these cases: Roane v. Robinson,  
189 N .  C., 628, 127 S. E., 626; Daniel u. Bass, 193 N .  C., 294, 136 S. E., 
733; Bnrbee v. Thonzpso~l .  194 N.  C,, 411, 139 S. E., 838; Lineberger v. 
Phil l ips ,  198 X. C., 661, 153 S. E., 118;  I Innz / ) r ig l~ t  7). Carroll,  204 
K. C., 496, 168 S. E., 517; Bnrco v. O u w ~ s ,  212 N.  C., 30, 192 S. E., 562; 
Peyton  1 ) .  S m i f h ,  213 N. C., 155, 195 S. E., 379 Brinlz v. B r i n n ,  213 
N. C., 252, 195 S. E., 793; ITeefncr 2.. Thorn ton ,  216 N. C., 702, 6 S. E. 
(2d) ,  506; S m i f h  2'. dlenrs ,  218 N .  C'., 193, 10 S E. (213)) 659; E a r l y  
v .  Tnyloc .  219 S. C., 363, 13 S. E .  (i!d), 609; C'roow v. Cornelius, 219 
N .  C., 761, 14 S. E. (2d) ,  700; Elder c. Joh71ston, 227 N .  C., 592, 42 
S. E. (2d),  904; Hardce v. Rizqers, ante, 66, 44 S .  E. (2d),  476; Ta?jlor 
v. T a y l o r ,  nntc ,  275, 45 S .  E. (2d) ,  368. Compare Jef erson v. Jefferson, 
219 N .  C., 333, 13  S. E. (2d),  745. 

I n  Hainbright  v. Carroll,  supm,  t h ~  Court said:  "In considering the 
contention that  the plaintiff acquired a defeasible fee, we must keep in 
nlind two clearly established principles: (1 )  ,4 fee may be limited after 
a fee by way of executory devise; but 'if one devises in fee simple, he 
cannot make a limitation over by way of executory devise without cut- 
ting down the first fee, in order to make room for the second,' McDanieZ 
v. McUnrziel, 58 IT. C., 351. ( 2 )  N o  remainder can be limited after the 
grant  of an estate in fee simple." 

And in  Barco v. O ~ o c n s ,  supra, i t  is stated : ('The general rule is, that  
where real estate is devised in fee, or personalty bequeathed uncondi- 
tionally, a subsequent clause in the will expressing a wish, desire or 
direction for its disposition after the death of the { l~v i see  or legatee will 
not defeat the devise or bequest, nor limit it  to a 1 fe estate . . . Condi- 
ltions subsequent, in the absence of compelling language to the contrary, 
are usually construed against divestment . . . The absolute devise is 
permitted to stand, while the subsequent clause is generally regarded as 
precatory only . . . This rule is not a t  variance with the cardinal prin- 
eiple in the interpretation of wills, is to discover and effectuate 
the intent of the testator, looking a t  the instrument from its four cor- 
ners, but is in fact in aid of such discovery and eff~xtuation." 

11. The court having found substantially these facts:  ( I )  That  
Archie C. Artis, without the joinder of his wife, I l a  L. Xrtis, conveyed 
to Mark Artis and I d a  L. Artis the 30 acre tract in question, which was 
a part  of the home site of Archie C. h i t i s ,  and diec seized of 72 acres of 
other land;  (2 )  that, though the 72 acres have been divided between the 
five children of Archie C. Artis, including Mark Artis, plaintiff, no 
dower has been allotted to I d a  L. Artis, as widow of Archie C. Artis;  
and ( 3 )  that  the value of the entire 30 acres is not worth more than the 
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value of the dower estate of I d a  L. Artis, as such widow, in the whole 
102 acres of land, if same had been allotted to her, is I d a  L. Artis entitled 
to the possession of the entire tract of 30 acres for and during the term 
of her natural life as and for the value of her dower estate? I f  so, all 
the parties in inte~.est being in court, has the Superior Court jurisclic- 
tion on appeal thereto to so adjudge? 

The statutes of this State and decisions of this Court answer each 
question in the affirmative. 

The statutes pertaining to dower provide that  "Every married woman, 
upon the death of her husband intestate, or in case she shall dissent from 
his will, shall be entitled to an estate for her life in one-third in valucl 
of all the lands, tenements and hereditaments whereof her husband mas 
seized and possessed a t  any time during the coverture, in which third 
part shall bc included the dwelling house in which her husband usually 
resided"; G. S., 30-4; G. S., 30-5; and that "no alienation of the husband 
alone, with or without covenants of n-arranty, shall have any other or  
further effect than to pass his interest in such estate, subject to the dower 
right of the wife," except in respect to mortgages or deeds of trust to 
secure purchase money. G. S., 30-6. 

Hence, I d a  I,. Artis, upon the death of her husband, Archie C. Sr t i s ,  
became entitled to  dower i11 all the lands of which he was seized and 
possessed a t  any time during coverture,--the dower to include the dwell- 
ing house in which he usually resided. 

Moreover, ordinarily "no deed or other conveyance, except to secure 
purchase money, made by the owner of a home site, which shall include 
the residence and other buildings together ~ i t h  the particular lot or 
tract of land upon which the residence is situated, whether actually 
occupied by said owner or not, shall be valid to pass possession or title 
during the lifetime of the wife" unless she joins with her husband in the 
execution of such deed or conveyance in  the manner provided by statute. 
G. S., 30-8, and amendment thereto. Session Laws 1945, Chapter 73, 
Sec. 2. 

This Court, considering the statute G. S., 30-8, in connection with 
dower, in the case of Boyd v. Brooks, 197 K. C., 644, 150 S. E., 178, held 
that a conveyance by the husband, of his home site, without the joinder 
of his wife, does not deprive her of her right of dower, either inchoate or 
consummate, and that  a t  his death. she, surviving him, is entitled to 
dower in the home site, after the conveyance, just as she was before the 
conveyance. Moreover, the Court further held that  the title conveyed by 
such conveyance, with the right of possession under such title, passes 
to the grantee upon the death of the husband, subject only to the dower 
right of the wife, if she survive her husband. 

I n  the light of the statute, as so applied by the Court, the title to an 
undivided half interest in the home site, acquired by Mark Artis, under 
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the deed f r o m  Archie C. Artis,  passed to h i m  subject to  the dower r ight  
of I d a  I;. Artis,  as  widow of Archie C'. Artis.  

Furthermore,  the equitable jurisdirtion of the Superior  Cour t  over 
dower, C a m p b e l l  v. .Murphy, 55 N. C., 357, has  not been taken away by 
giving cognizance of such matters  lo  the Clerk of Superior  Court.  
Pollard v. S l a u g h t e r ,  92 K. C., 72. See also E f l a n d  v. E f l a n d ,  96 N .  C., 
488, 1 S. F,., 858;  S p n q c r  7%. X o o r e ,  117 N .  C.,  449, 23 S. E., 359;  
T r u s t  Co. v. W a t k i n s ,  215 N .  C. ,  292, 1 S. E. ( 2 d ) ,  853. 

And when the Superior  C'ourt once acquires j u l k l i c t i o n  of a caqe, it 
will administer all necessary incidental matters  ccnnected with the liti-  
gation. S p n r g e r  I > .  X o o r c ,  suprrr. See also Rrctke v. B r a k e ,  an t e ,  609. 

Thus,  a f te r  careful consideration of all  matter: of l aw presented on 
this appeal,  we conclude tha t  the judgment below is correct. 

Affirmed. 

GARROU KNITl'ING MILLS V. EDWIN GILL,  COM~~ISSIONER OF REVENUE. 

(Filed 14 April, 1948.) 
1. Taxation # 2% 

The three year limitation from the time of filing original income tax 
returns during which the Commissioner of Revenue may review returns 
and make additional assessments ic; not strictly ; statute of limitations 
and does not affect the right to additional tax but ~pplies  solely to admin- 
istrative procedure by which the t a s  is asseswd. 

2. Statutes # 5- 

Administrative interpretation of a statute, acqiiiesced in over a long 
period of time, is properly considered in the constri~ction of the statute by 
the courts. 

3. Taxation # 29- 

G. S., 105-160, considered in pa ,  i wintwin  with the other pertinent pro- 
visions of the Revenue Act prior to the amendment of Chap. 301, sec. 4, 
Session 1.an.s of 1947, does not pretlude the Cornmissioner of Revenue 
from making additiopal assessments or rrfmids of income taxes after the 
expiration of three years from the filing of the orig:inal returns where the 
taxpayer has been required to make changes in his Federal incoine t a s  
return and pay an additional assessmmt of Federal income taxes, and has 
failed to notify the Commissioner of Revenue of s ~ r h  changes and file an 
additional return under oath as  required by G. S., 103-159. 

ERVIN, J:, took no part in the consideration or deeisio? of this case. 

DEFENDANT'S appeal  f r o m  Gzcyn, J., September-October Term, 1947, 
BURKE Superior  Court.  
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The plaintiff filed its State income tax return for the calendar year 
1940 prior to 15 March, 1941, and paid the tax upon the net income 
manifested. I n  ascertaining the taxable net income the taxpayer took 
certain credit for depreciation of machinery for the tax year. On 20 
October, 1944, notice was given the plaintifT by the Commissioner of 
Internal Revenue that its 1940 taxable net income as shown in the 
Federal return had been changed and corrected by disallowance of a 
portion of the deduction claimed for depreciation of machinery, and that 
an  additional assessment was being made. The plaintiff made no report 
to the S o r t h  Carolina Department of Revenue of this change and cor- 
rection in its 1940 income and additional assessment thereupon. Upon 
advice from the Federal department that such change had been made, 
notice mas given to the plaintiff by the defendant Commissioner that  an 
assessment of additional State income tax for the year had been made 
because of disallowance of a portion of the deduction claimed by i t  for 
depreciation of machinery. The plaintiff, denying the authority of the 
Commissioner to make additional assessment after the expiration of three 
years from the filing of the original return (G. S., 105-160)) paid the tax 
under protest and sued for its recovery. 

At the hearing before Gwyn, J., at  September-October Term of Burke 
Superior Court, i t  appearing that the plaintiff's pleading sufficiently set 
forth the above facts, the defendant demurred and moved to dismiss the 
action. Judge Gwyn, being of the opinion that the power to make addi- 
tional assessment was barred by the cited statute, overruled the demurrer 
and defendant appealed. 

A f t o r n e y - G e n e r a l  M r X u l l a n  and  Ass i s tan t  A t to rneys -Genera l  T u c k e r  
a n d  A b b o t t  for  t h e  S f a f e .  

J .  E. B u t l e r  f o r  p l a i n t i f ,  appellee.  

SEAWELL, J. The only question raised on this appeal is whether, on 
the above stated facts, G. S., 105-160, read in par i  ma te& with other 
pertinent provisions of the Revenue Act, operates to deny the Commis- 
sioner of Revenue authority to make additional assessments or refunds 
after the expiration of three years from the filing of the original return 
in the special instance of changes made in the taxpayer's liability on 
returns made by i t  to the Federal taxing department. 

For  a long period during which the General Assembly enacted its tax 
income laws biennially or at  each regular session, and since the enact- 
ment of the permanent Revenue Act in 1939, i t  has been the policy of the 
State, as reflected in these statutes, to require the taxpayer to notify the 
Commissioner of Revenue and file an  additional return under oath when 
any change or correction affecting the taxable net income has been made 
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117 tlie Federal authority, and on such change authority is given the 
Commissioner to nlake additiolial asscwmclits or refunds on "such evi- 
riencc. as may be brought to his attention" or he "shiill otherwise acquire." 
G. S., 105-15!). Tl'hetlier this provision was inspired by a d e ~ i r e  for 
uiiiforniity, since both Federal and State governments resort to tlie same 
wurce for income tax, or a desire to make available the superior facilities 
(of tlie Federal department in checking returns, n e  need not inquire. 
Seither the ralidity nor the proprietv of the provision is questioned: 
Tlic point i i  that the statute imposeci on the plaintiff a positire duty 
nit11 reqpect to its income tax liability bcyond that  required in G. S., 
105-152. rcspct ing  its original re turn;  i t  was its duty not only to report 

I hc change inntie by the Fetleral department but to file another return 
iuidcr oath reflecting it, and this the plaintiff f a i l d  to do. The reason 
rls~igncd for that  failurc is that  three years had alrc3ady elapsed after the 
i5ling of the ori~cinal return before the nlaintiff ieceired notice of the 

L 

change niade by the Federal department, and as appellee contends, the 
i.tatiltr of limitations provided by Semion 105-160 had already applied, 
: i d  reliered it of the duty. This brings up for review pertinent provi- 
sions of the incomc taxing sections of the Rcvenur, Act as affecting the 
limitation relied on by the plaintiff. 

I t  is well to observe h r e  that  the pl,ovision fouid  in Section 105-160 
is not, strictly speaking, a statute of limitations like those addressed to 
the limitations of actions. The section defines the tirne within ~ r h i c h  the 
authority given the Commissioner to review r e t u ~ n s  and make assess- 
ments may he exercised. Limitations cf both classes are equally fatal  to 
further procedure \\here they apply. Bu t  in the one case the limitation 
would directly affect the right to the tax, and in the otlier apply to the 
tdministrat iw procedure by which the tax is assessc.d. And in the latter 
case,--and i t  is this with which we deal,-it becomes a queqtion whether, 
in tlie special instance of change made in the taxpayer's liability by the 
Federal taxing department, the statute does not justify and contemplate 
the exercise of the power to assess addi~ional  tax in case of deficiency, or 
make refunds for overpayment, regardless of the tllrce-year limitation 
provided in Section 105-160. 

The power to make additional assessments or make refunds, predicated 
o n  chauges made in the taxpayer's liability to the Federal authority, is 
Elased on a d i d n c t l y  new condition not contemplated in G. S., 105-158, 
respecting the original returns; and the power exercised in the particular 
instance could only by implication be brought within the scope of the 
limitation provided in G. S., 105-160, so as to c o n s t i ~ ~ e  this latter section 
as an  orer-all or all-inclusive limitation. The statute taken as a whole 
seems to deal with this incident as an  independent r:ituation, inseparable 
in  administrative procedure as well as in fact, since it requires a new 
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return under oath, under all the sanctions provided for the original 
return;  and i t  does not necessarily, a t  least, fall within the suggested 
limitation. 

I n  recognizing and adopting, to this extent, Federal revision as an aid 
to local taxation the legislative body was in the field of remedial legisla- 
tion, and is presumed to have had a knowledge of the new conditions 
upon which administrative action must depend. I t  is pointed out that 
thz Legislature must have known that  only a small proportion of the 
Federal corrections mentioned in the statute actually occur during the 
three-year period, and that  under the construction contended for by the 
appellee the remedy provided would be inadequate. The Federal income 
tax law has a provision similar to ours linliting the authority of the 
taxing unit to deal with original returns and make corrections. How- 
ever, in Federal practice, when the taxpayer, with his return, files a 
waiver of this limitation the authority of the department to make cor- 
rections is continued without limitation of time. Hence a large propor- 
tion of the corrections is made beyond the period limited by our statute 
in G. S., 105-160. 

As we have pointed out, the requirement that  a taxpayer within 30 
days after receiving notice of the correction of the Federal taxing author- 
ity shall file with the State Commissioner of Revenue a return reflecting 
such change, under oath, is positive, mandatory, and separately imple- 
mented with heavy penalties for failure to do so, and makes no refer- 
ence to the three-year statute of limitations provided in Section 105-160, 
or any other deadline on the Commissioner's authority; but i t  does " ,  

impose duties upon him when the return is filed. (We are referring to 
the statute before the 1937 amendment.) The authoritv of the Commis- 
sioner must be presumed to be coextensive with the duties imposed. I f ,  
as suggested, he had no authority to deal with the return when made, 
as the law directs, the Legislature did nothing more than make a futile 
gesture. 

It is pointed out by the appellant that  the latter construction of the 
statute has been uniform for many years in administrative practice and 
acquiesced in by the General Assembly for a long period of time, and is 
entitled to the weight accorded administrative interpretation by the cited 
precedents; Cannon v. Maxwell, 205 N. C., 420, 171 S. E., 624; Powell 
v. Maxwell, 210 N. C., 211, 186 S. E., 326; T'nlentins 11. Gill,  223 S. C., 
396, 27 S. E. (2d),  2 ;  that  i t  has had the consistent approval of the 
Attorney-General both before and after the 1937 amendment to the 
statute. See P-H, State and Local Tax Service, North Carolina, para- 
graphs 11,320, 13,012, 13,154, 13,158, 13,161, 13,163, 13,202; Hnnnnh 
v. Commissioners, 176 N. C., 395, 97 S. E., 160. 

Decision might well rest on these principles, but not necessarily so. 
The General Assembly of 1937 amended the pertinent sections of the 
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cxisting I a n .  iiow G. S., 105-159, 105-160, clarifying hot11 sections by 
e s ~ m s s l y  exeeptiiig the special iilit:ince of assc-sment or refund made  
upon no t iw of I'ctlcral c o r ~ w t i o n  or rcrisioii of the taxpayer's liability- 
~ r ~ h c r r  fhc frrnptrycr hrts fctilcd f o  n o t ~ f y  the ~ o m v ~ i s s i o n r r  of  such adrlz- 
t ior~nl  n s s r s < t l ~ m t  (Cli :~l) ter  127, Public  La1r.s 1937, Sees. 331, 335)- 
fro111 the operation of the t h r c r - y a r  limitation, and proridcd no lirni- 
tation on his  continnctl a u t l ~ o r i t y ;  and this mas carried f o r n a ~ d  i n  t h e  
1939 & ~ e n u e  z\ct,  Chapte r  15S, Publ ic  Laws 1939, Stm. 334, 335 ; and  
there were no mater ial  cha~igcs  i n  1941, 1943 and 1045. And tha t  is the 
I:IW a l ~ l ~ l i c a b l c  to plaintiff's case. 

111 I947  tlic Lcgislatnre amended Section 105-159 of the General S ta t -  
I I ~ +  so as to  sub. t i t l~tr  fo r  the clausc>s e s p r e ~ s l y  rendering the suggested 
btatutc of !imitations inapj~l icable ,  a plovision fixing a linlitation of five 
> c a r s  on the authori ty  of the Conmis-ioiicr tl, make a ~ s c s s m e ~ ~ t s  o r  
rcfnndq u p 1 1  cliai~ges made by the Federal taxing authori ty ,  Session 
La\ \ .  1017, Chapter  501, scr. 4, pp. 621, 625. T h e  anicndment i n  i ts  
setting and history is merc~ly cited to confil.rri t h -  po4t ion  taken by ap- 
pellant tha t  theretofore n o  time l imit  liad becn set fo r  the exercise of the 
C o n ~ n ~ i ~ s i o n e r ' s  authori ty  i n  this  spec.ial instance. It is to be noted t h a t  
under  the amendment t o  this  s ta tute  the  defenda l t  Commissioner would 
be ne l l  n i t l i in  his authori ty  i n  making  the additional assessment. 

F o r  the reasons stated, the j l ~ d ~ ~ n e l i t  orerrul ing the demurrer  and 
declining the nonsuit must  be rerersed. It is so ordered. 

Reversed. 

ERT'II;, J., took n o  p a r t  i n  the consideration or decision of this  case. 

n r r i m  TRAXSIT CONPAST r. QUEE:S CITY COACH COJIPAA-Y, HARRY 
H O W A R D ,  J O E  RII ,ET.  FRED I I A R R I S O S  m n  I I O W A R D  H I C E .  

(Filed 14 April, 1948.) 

1. Injunctions 55 2, 4i- 

Equity may enjoin libelous or slanderous statelneiits affecting plaintiff's 
hn%ines-. ewn where no breach of trust or contract is in~olved,  when 
irreparable and continuilig injury is alleged and it  appears that injunction 
pending final determination of the action is nec3esqary for protection of 
plaintiff's bu~iness  or property rights. 

2. Injunctions 5 4g, 4i- 
The fnct that the unfair practices complained of are  made criminal 

offenses by statute, G. S., '73-1; G. S., 75-5, does not preclude a common 
carrier whose franchise rights h a w  been injured and threatened by the 
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wrongful acts, from instituting civil action for damages and obtaining 
injunctive relief to  prevent irreparable injury pending final determination 
of the action. 

3. Injunctions 5 2: Utilities Comnlission 5 +Injunction will lie where 
adequate remedy is not obtainable through administrative agency. 

Plaintiff instituted this action for damages to recover for alleged wrong- 
fnl acts of tlefcndnnts in  making slanderous statements affecting plain- 
tiff's business as n common carrier, in opcrating unscheduled buses over 
common routes. nnd in  transporting passengers at less than the established 
rates or frec of charge, pursuant to a conspiracy to injure and destroy 
plaintiff's blisiness. Plaintiff sought injunctive relief pending determina- 
tion of the action upon allegations of irreparable injury. H e l d :  The tem- 
porary restmining order was properly continued to the hearing in so far 
as it related to the circulation of false statements, since the Utilities 
Commission is without authority to grant ndeqnate relief in regard thereto, 
hut plaintiff's remedy relating to opcrating schedules and fares is pecu- 
liarly within the power of the Utilities Commission and is not subject to 
injunctive relief by the courts. 

ERVIS, J., took no part in the consideration or decision of this case. 

, ~ P P E A L  by defendants from Warlick,  J., 6 December, 1947. From 
B ~ R K E .  Modified and affirmed. 

This was a suit to restrain certain acts on the part of the defendants 
which it was alleged were being committed and threatened with wrongful 
purpose of injuring and destroying plaintiff's business. I t  was heard 
below pursuant to an  order to show cause why a restraining order should 
not issue pending the action. 

I t  was alleged in the complaint that  the plaintiff has been since 1941 
and is now engaged in operating motor buses for the transportation of 
passengers over eighteen regular routes in Burke and Avery Counties. 
The operation orer twelve of these routes is under franchise certificates 
from the North Carolina Utilities Commission, one under contract with 
Atlantic Greyhound Corporation, and five under contract with the corpo- 
rate defendant, approved by the Utilities Commission. Plaintiff's opera- 
tions under these contracts extend over a portion of U. S. I-Iighway 70 
and North Carolina Highway 114. Plaintiff is also the owner of fran- 
chises from Morganton, Glen Alpine, DrexeI and Valdese. Plaintiff's 
business serves local transportation needs within the territory reached 
by these routes, and affords to the general public means of transporta- 
tion by convenient and regular schedules to and from manufacturing 
nlants. stores and schools. Essential to this service is ~e rmis s ion  to 
engage in the transportation of passengers over a portion of Highway 70, 
between Rutherford College Road on the east and T i p  Top Service 
Station on the west, and over Highway 114. I t  is also essential to  plain- 
tiff's success and to the continuance of the public service it renders that  
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patrons should have fai th in the permanence of' the service now being 
rendered. 

The corporate defendant is eugagc (1 as a motor carrier of passengers 
under intrastate and interstate franchises on ~ a r i o u s  highways in this 
and other states, but holds no franchise covering any of plaintiff's routes 
except over Highways 70 and 114. The other dd'endants are associated 
with the corr~orate defendant in the o1)eration of buses over its rontcs. 

I t  was allcged that  the defendant5 liave conspired together to injure 
and destroy the plaintiff's business and liave urldertaken to carry out 
their design of driving plaintiff out of the businws of transporting pas- 
sengers in order to gain a rnonopoly of transportation in the communities 
served by plaintiff, and for the purpose of enabling defendants to charge 
exorbitant r~rices for transrIortation~vlien ~ l a i n t i i f  shall have been elimi- 
nated. Pursuant to this design defendants hare  persistcntly and syste- 
matically sought to persuade and induce patrons of plaintiff and the 
public in this territory to refrain from patronizing plaintiff by making 
and circulating false staternents to the effect thai plaintiff is unreliable, 
is in failing financial condition, and intends to go out of business; that  
the corporate defendant is going to "bust" the plaintiff and drive i t  out 
of business, even if it has to operate st a loss in Burke County, and tha t  
defendant will take over the transport .hon of industrial workers, shoppers 
and school children now riding on plaintiff's lmses. I t  was further 
alleged that  defendants have undertaken to destroy plaintiff's business 
by operating buses on portions of Xo. 70 and No. 114 immediately ahead 
of plaintiff's buses which operate on well-known and regular schedules, 
and by soliciting persons awaiting transportation by plaintiff a t  plain- 
tiff's regular stops to ride on defentlants' busec, either on tickets pur- 
chased from plaintiff or a t  rates below the established tariffs of plaintiff 
and defendant, or free of charge; an13 that  defendant is' operating many 
buses upon unscheduled runs over portions of the highways mentioned 
and soliciting persons awaiting transportation 1)y plaintiff a t  regular 
stops. I t  is allegrd that  these acts liere done wi h intent to injure and 
destroy plaintiff's business and not for any legitinlate purpose of defend- 
ants, and that  thereby defendants have injured and damaged plaintiff's 
property rights, and have caused loss in patronage and increased expense, 
and that  plaintiff has been damaged thereby in the sum of $15,000. I t  
is also alleged that defendants are intending and threatening to induce 
plaintiff's patrons and the public in Burke and Avery Counties to boycott 
plaintiff's business. I t  is further alleged that  defendants have, in pur- 
suance of this unlawful purpose, injured plaintiff's business by operating 
buses upon routes over which plaintiff holds exclu3ive franchise from the 
N.  C. Utilities Commission, to wit, route over Highway No. 181. 

I t  is alleged that  by these acts done and thrratened defendants will 
thereby irreparably injure and destroy plaintiff's business and the value 
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of its corporate rights and i t i  franchise and contract rights, unless 
restrained. 

,It the hearing brfore the judge below the plaintiff offered affidavits 
in support of the allegations of the complaint, which was used as an 
affidarit, and defendants also offered affidavits contra, and in denial of 
any conspiracy or wroiigful acts to the injury of plaintiff. 

The reqtraining order as modified was continued to the final hearing, 
restraining the defendants from doing the following acts : 

"(1) Making and circulating statements to the effect that  the  lai in tiff 
is a11 unreliable concern, or to the effect that  the ~ la in t i f f  i s  in failing 
financial circiimstances, or statements to the effect that  the plaintiff 
intends to go out of business, or statements to the effect that  the defend- 
ant  Quren City Coach Company is going to 'bust' the plaintiff and drive 
the plaintiff out of business, even if the defendant Queen City Coach 
Company has to operate a t  a loss in Burke County, or statements to  the 
effect that the defendant Queen City Coach Company is going to take 
over all of the franchises and franchiqe certificates of the plaintiff, or 
statenlents to the effect that  the defendant Queen City Coach Company 
is going to transport all of the industrial workers, shoppers, school chil- 
dren, and other persons now riding upon the motor buses of the plaintiff 
the Burke Transit Company. 

' ' (2)  Operating motor buqes belonging to the defendant the Queen 
City Conch Company upon the portions of U. S. Highway #70, between 
the juilction of said highway with the Rutherford College Road on the 
east and T ip  Top Service Station on the %vest, and upon State Highway 
#114, upon unscheduled runs : Provided, however, that  nothing contained 
in this section shaIl be construed to prohibit the defendants from oper- 
ating special charter buses upon said portions of said highways, or from 
operating more than one bus upon scheduled runs. 

"(3 )  Transporting or soliciting persons for transportation a t  rates 
below the established rates of the defendant Queen City Coach Company, 
or free of chargr, upon the portions of U. S. Highway #70 between the 
junction of said highway with the Rutherford ColIege Road on the east 
and T ip  Top Service Station on the west, and upon State Highway #114: 
Provided, however, that  nothing contained hrrein shall be construed 
to  prohibit the transportation of persons upon passes duly and regularly 
issued in accordance with the regulations of the North Carolina Utilities 
Commission; Provided, further, that  nothing herein contained shall be 
construed to apply to special charter trips. 

(( (4) From transporting, or soliciting for transportation, any intra- 

state passengers a t  any point on State Highway #I81 between the Town 
of Morganton, i n  Burke County, and the Town of Pineola, in Avery 
County." 
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Defendants excepted and appealed. 

J .  E.  Butler for plaintif, appellce. 
Shearon Harris, Frank C. Patton, and Robinson & Jones for defend- 

ants, appellants. 

DEVIN, J. The defendants' appeal presents t ~ e  question of the suffi- 
ciency of the evidence offered to justify the issuance of a temporary 
restraining order pending the trial of the action. 

The defendants base their objection to the order entered below prin- 
cipally on three grounds which we will consider s,?riatim. 

1. I t  is contended that  the equitable remedy by injunction should not 
be invoked to restrain alleged slandchrous statements affecting plaintiff's 
business, but that  plaintiff should be left to its remedy a t  law. Undoubt- 
edly the general rule is that  where no breach of trust or contract appears 
equity will not enjoin libelous or slanderous statements even when inju- 
rious to complainant's business or property. Bu t  where i t  appears neces- 
sary for the protection of plaintiff's business and property rights, and i t  
is alleged that  the systematic circulation of f a  se statements seriously 
affecting these rights will work irreparable and continuing injury, in- 
junction relief may be granted pending final determination of the action. 
Lawrence l'rust Co. v. Sun-Am. Pub. Co., 245 MASS., 262; 28 A. J., 312; 
43 C. J. S., 681. 

2. I t  is argued by defendant tha t  the complaint in effect charges the 
criminal offense denounced by the statute, G. S., 75-1, for that  i t  is 
alleged that  defendants have conspired to injure and destroy plaintiff's 
competitive business, with the purpose of atteripting to fix the price 
after competition is rernoved, in violation of 0. 8., 75-5, and that  equity 
will not enjoin the commission of a crime, since :he remedy is  by indict- 
ment. 

I t  was declared in Hargett v. Bell, 134 N .  C., 394, 46 S. E., 749, that  
"there is no equitable jurisdiction to enjoin the commission of a crime," 
but this was said with reference to a suit in equity to enjoin the sale of 
spirituous liquors. I t  was also said in that  case that injunction is "con- 
fined to cases where some private right is a subject of controversy." 
Patterson v. Hubbs, 65 N.  C., 119;  Motor Servzce v. R. R., 210 N .  C., 
36, 185 S. E. ,  479. Wrongful acts, which map also be criminal, but 
which threaten injury to  private property rights may invoke the aid of 
equity to  prevent irreparable loss. The power of the courts to enjoin 
wrongful and injurious acts is not divested because such acts may also 
be in violation of the criminal law. "Injunction will issue to inhibit a 
criminal act when the act invades civil or property rights and where 
there is no other adequate remedy avrlilable." 43 C. J. S., 762; 28 A. J., 
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339. Particularly is this so where a public service is involved. McIn- 
tosh, 978. When the enforcement of criminal law is merely incidental 
to the general relief sought in equity i t  is well settled that  a court of 
equity may grant relief by injunction. Barret t  v. Fri t z ,  316 Ill. App., 
217. While conspiracies in restraint of trade, and undertakings to destroy 
or injure the business of a competitor, with purpose of attempting to fix 
the price when competition is removed, are made unlawful (G. S., 
75-5 (3 ) ) ,  these provisions do not prevent one whose business as a corh- 
mon carrier has been injured and threatened by any of the acts thus 
denounced from pursuing a remedy by civil action for damages and 
seeking the interposition of equity, if necessary to restrain wrongful 
acts which threaten irreparable loss. Said Justice Brown in T o w n  of 
Roper v. Leary,  171 K. C., 35, 87 S. E., 945, "Both remedies may be 
available." See also Orloff v. Los Angelcs T u r f  Club,  171 A. L. R., 913. 

3. Can the plaintiff have adequate and complete remedy from the 
h'orth Carolina Utilities Commission? 

Under the statutes the North Carolina Utilities Commission is vested 
with power and authority to supervise and regulate motor vehicle c a r  
riers (G. S., 62-log), and to grant franchise certificates, and to make 
and enforce regulations and restrictions as to fares, schedules, speed, and 
the ordinary transactions between carriers as to territory. Utilities Corn. 
v. Truck ing  Co., 223 N.  C., 687, 28 S. E. (2d), 201; Utilities Corn. v. 
Coach Co., 224 N. C., 390, 30 S. E. (2d),  328. I t  is also made the duty 
of the Commission to investigate any complaint that any licensed oper- 
ator is engaged in violating provisions of the act or any rule or regula- 
tion prescribed by the Commission or the laws of the State with respect 
to rights, duties and privileges of carriers. G. S., 62-110. And if a 
franchise carrier is engaged in practices violative of the terms of the 
franchise or the rules and regulations the Commission may order suspen- 
sion of such practices. G. S., 62-110. And the franchise certificate may 
be canceled "for failure to observe and comply with schedules and tariffs 
approved by the Commission." G. S., 62-111 (7).  

The present action, in so f a r  as its purpose is to recover damages for 
injuries sustained and to restrain continuation of the wrongful acts 
alleged in respect to the making and circulating of false statements as to 
plaintiff's business, undoubtedly presents matters beyond the power or 
jurisdiction of the Utilities Commission to afford adequate remedy. 
However, in view of the comprehensive nature of the statutes creating 
and empowering the Utilities Commission, particularly in respect to the 
schedules and operation of motor buses on the highways and the fares 
charged for transportation of passengers, i t  would seem the plaintiff has 
ample remedy for its protection in those respects by complaint to the 
agency which the State has created for that purpose. 
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I t  would seem therefore t h a t  the matters  coinplained of relat ing to  
operat ing schedules and  fares  charged by  the  defendant fo r  t ransporta-  
t ion on  its buses a r e  peculiarly within the  power of t h e  Utilities Com- 
mission t o  remedy, upon complaint made, and a r e  not  properly subjects 
which would call f o r  the  interposition of a court  of equity, o r  invoke its 
equitable jurisdiction. Conch  ( '0.  c. T r a n s i t  C'o., 227 N. C., 391, 42 
S. E. (2d) ,  398;  X o t o r  Service  C'o. c. R. B., 210 N. C., 36, 185 S. E., 
479. 

Hence the  order issued below should be m o d f ~ e d  by removing f r o m  
the  restraint  thereby enjoined matters  relat ing to  schedules and  fares  on 
the highways over which the  defendants hold franchise certificates. 

,2s thus modified the order appealed f rom is  affirmed. 
Modified and affirmed. 

ERVIIT, J., took no p a r t  i n  the  consideration or decision of this  case. 

C H A R L I E  ICIGGS v. G U L F  O I L  CORPORATIOX ASII J O H N  THOMAS 
IIATTIIEWS. 

(Filed 14 April, 1945.) 

Automobiles 5 18h (3)-Plaintiff's evidence disclosing he could not  stop 
within range of headlights held to warrant  nonsuit for contributory 
negligence. 

Testimony by plaintiff disclosing that  he was traveling 25 miles per 
hour along a highway within the residential district of a municipality 
on a dark, foggy night, and that he hit the rear o €  defendant's truck which 
was parked nithont lights on itq right-hand sioe of the highway, G. S., 
20-161, that there was no other traffic a t  the scene a t  the time, that he 
could have stopped his car in four or fire feet but that his lights were 
dimmed and shone under the truck so that he did not see the truck in 
time to stop before hitting it, is kcld to,disclose contributory negligence 
as  a matter of law in traveling a t  a speed a t  vhich, under the circum- 
stances, plaintiff could not stop within the range of his headlights, which 
constituted a t  least one of the proximate causes of the injury. 

APPEAL by  plaintiff f r o m  S tevens ,  J., a t  November Term,  1947, of 
LEXOIR. 

Civil action to recover f o r  personal i n j u r y  and property damages 
d leged  t o  have been sustained by  t h e  plaintiff, i n  a collision of plaintiff's 
automobile with a n  oil t ruck owned b y  the  corporate defendant and  
operated b y  i ts  servant. 
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The plaintiff alleges that John Thomas Matthews mas operating the 
truck owned by the defendant corporation, about 5 :I5 a.m., on 26 Janu-  
ary, 1945, on Vernon Avenue, in the City of Kinston; that  the driver of 
said truck parked the same on the right-hand side of the paved and trav- 
eled portion of said 'street, without lights on said truck and without 
flares or any other warning signal, warning the public generally, and 
particularly the plaintiff, of the presence of the truck upon said street. 
I t  is alleged there was a heavy fog or mist in the area, lessening the 
visibility of objects on or near the paved portion of the street; and that 
while plaintiff was driving his automobile in  a lawful and prudent 
manner along said street, i t  collided with the rear end of the truck of the 
corporate defendant, resulting in serious physical injuries to the plaintiff 
and substantial damage to his automobile. 

The defendant, Gulf Oil Corporation, filed an answer, admitting 
ownership of the truck and that John Thomas Mat thew was driving i t  
on 26 January, 1945. A11 other material allegations of the complaint 
are denied, but the corporate defendant alleges that if the defendants 
were guilty of negligence, the plaintiff was guilty of contributory negli- 
gence. 

The plaintiff testified that he had been employed at  the Post Office in  
Kinston for about 17 years; that he went on duty at  five o'clock in the 
morning; that  he lived about a mile and a half from the Post O$ce, and 
about five o'clock on the morning of 26 January,  1945, he mas driving 
his car along Vernon Avenue in the City of Kinston, which Street is a 
part of the IT. S. Highway No. 70; that he was traveling '(not exceeding 
25 miles an  hour" after he got in town; that  he did not meet any other 
vehicles on the t r ip ;  that  the truck of the Gulf Oil Corporation was 
parked directly on the highway, which had his half of the highway com- 
pletely blocked; the truck had no lights on it. The weather was foggy, 
with rain and mist, and low-hanging fog. Under the conditions existing 
that morning, he could have seen an  object right down the highway for 
about 200 feet. ' T h a t  happened, my lights-the beams were shining 
down and under the truck and i t  prevented me from seeing i t  until I saw 
the bulk of the truck. I was too close to attempt to put on brakes. I t  
was parked in the dark and fog. I didn't have time to pick my feet up 
and put them on the brakes, let alone put on the brakes. I could have 
seen a light on the highway that morning, a long ways for that  matter, 
five or six hundred yards, if there had been a light to see. I don't know 
the color of the truck; I did& have time to see that. I seen i t  and the 
next instant I hit it. I struck the rear end, I guess; I was traveling on 
my right-hand side of the road. I was knocked unconscious by the 
impact." On cross-examination, the plaintiff further testified : "I could 
not see very high up in the fog and darkness. The tanker was parked up 
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there in the dark without any lights . . . a t  all. I could see a t  least 200 
feet up  ahead, 2 feet from the ground. I could not see that  far ,  5 feet 
up. I could not have seen 5 feet ahead of me 5 f~?et  above the ground, as 
dark as i t  was and the mist. I could see to the front of my  car, but my 
lights were dimmed down. I could see better that  way than up. I could 
see practically nothing right in front of me beyond 200 feet. I doubt if 
I could have seen 200 feet four feet above the ground. I t  was foggy and 
pretty dark. . . . I could have stopped the car in from 4 to 5 feet;  I had 
perfect brakes. I f  I had seen the truck 4 or 5 feet before I got there I 
could have stopped. I t  had not been raining that  night;  I didn't notice 
any water on the highway." 

E. H. Tyndale testified the collision occurred in front of his home. 
H e  mas awakened by the collision. H e  was s l e e ~ i n g  in a room about 20 
feet from where the truck was parked. When he first looked towards 
the street he could only see the bulk of the truck, but before he got off 
the bed the lights were switched on. 

-It the close of plaintiff's evidence. the corporate defendant moved for 
judgment as of nonsuit. The motion was allowed, and the plaintiff 
appealed, assigning error. 

J .  A. Jones for plaintiff. 
Tho% J.  White and H.  Frank Owens, Jr., f o ~  Gulf Oil Corporation, 

defendant. 

DENKY, J. The provisions of our statute making i t  unlawful for any 
person to park or leave standing any vehicle, whether attended or unat- 
tended, upon any highway, is subject to certain exceptions. G. S., 
20-161, subsection (c) .  

\ ,  

Whether the corporate defendant's truck was temporarily disabled and 
came within the above exception, is not disclosed. However, the corpo- 
rate defendant alleges in i ts  answer, that  a t  the time of the collision, its 
truck was properly lighted and was proceeding eastwardly on Vernon 
Avenue, in the City of Kinston, a t  a speed between 10 and 15 miles per 
hour. N o  evidence was offered in support of these allegations, since the 
motion for judgment of nonsuit was granted a t  the close of plaintiff's 
evidence. Nevertheless, if i t  be conceded the de."endants were guilty of 
negligence, we think the plaintiff's evidence established contributory 
negligence as a matter of law. 

The appellant is relying on the case of Cummins v. Fruit Co., 225 
N. C., 625, 36 S. E. (2d),  11. We do not think that  case is controlling 
on the record before us. There the defendant's truck had been parked 
on a highway, outside of a business or residential district, without lights 
of any kind, in violation of G. S., 20-161. The weather was misty, foggy 
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and drizzling rain. And a t  the time the   la in tiff was approaching the 
parked vehicle, he was meeting an automobile which necessitated the 
dimming of his lights, and the headlights of the oncoming car tempo- 
rarily blinded him until it  was too late to stop his car beforc colliding 
with the rear end of defendant's truck. &re the plaintiff met no other 
vehicle, but was driving his automobile with dimmed lights, along a 
street in the City of Kinston, a t  5 :00 o'clock in the morning, through fog 
and mist that  was so heavy his headlights would not give him visibility 
for a distance of five feet, five feet a b o ~ e  the ground. Even so, he pro- 
ceeded to drive his car under such conditions, a t  a rate of speed of 25  
miles per hour. H e  also testified that  "under the conditions existing that 
morning, he could have seen an object right down the highway for about 
200 feet," but explained that  what happened he had dimmed his lights 
and they were shining down under the truck and that prevented him 
from seeing i t  until he was too close to it to attempt to stop before col- 
liding with it. H e  testified that if he had seen the truck 4 or 5 feet 
before he collided with it, he could have stopped. Yet he collided with 
the rear end of defendant's truck with such force as to  sustain serious 
physical injuries and damaged his car, he alleges, to the extent of $320.00. 

The evidence discloses a failure on the part  of the plaintiff to exercise 
reasonable care for his own safety. I I e  was operating his car in such 
manner and at such speed as to make it impossible for him to stop within 
the range of his lights. -4s a matter of fact, according to the plaintiff's 
own testimony, when he came sufficiently close to the corporate defend- 
ant's parked truck for i t  to be within the range of his headlights, he mas 
too close to it to even attempt to stop. His  negligence was a t  least one 
of the proximate causes of his injury, and that  is sufficient to defeat a 
recovery. Weston v. R. R., 194 N. C., 210, 139 S. E., 237; Sfallings v. 
Transport Co., 210 N.  C., 201, 185 S. E., 643; Lee v. R. R., 212 N. C., 
340, 193 S. E., 395; Powers v. Sternberg, 213 S. C., 41, 195 S. E., 88 ;  
Beck v. Hooks, 218 N .  C., 105, 10 S. E .  (2d),  608; Godwin v. R. R., 220 
F. C., 281, 17 S. E. (2d),  137; Peoples v. Fulk, 220 N. C., 635, 18 S. E .  
(2d),  203; Pike v. Seymour, 222 N .  C., 42, 21 S. E. (2d),  884; Allen v. 
Bottling Co., 223 S. C., 118, 25 S. E. (2d),  388; McKinnon v. Xotor 
Lines, ante, 132, 44 S .  E.  (2d),  735; Tyson v. Ford, post, 778. 

The judgment of the court below is 
Affirmed. 
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WBRREX GUY !ITSON, JR., v. C .  J. FORD, ET AL., 

and 
CARRIE  T. TPSON v. C. J. FORT), ET AI.. 

(Filed 14  April, 1948.) 

1. Automobiles § 1 8 h  (3)-Plaintiff's evidence disclosing failure of proper 
lookout and  inability t o  stop within range of lights held t o  warrant  
nonsuit fo r  contributory negligence. 

Plaintiff's evidence tended to show that he  mas traveling 40 to 45 miles 
per hour on a highway on a clear night, and ccllided with the rear of a 
truck parked on the right side of the highway without lights, that  plain- 
tiff was trawling over the crest of a hill and did not see the truck a t  the 
speed he was tra\eling i n  time to stop or turn to the left before striking 
it. l'herc was no traffic approaching from the 'opposite direction. Hcld:  
Sonsuit on the ground of contributory nrgligence was proper, qincc plnin- 
tiff's evidence discloses that he "outran his headlights" and failed to 
esercise proper care for the safety of himself and the occupants of his car. 

2. Automobiles §§ 8a, 12a- 
While a motorist is not under duty to antizipate that an unlighted 

vehicle will be left standing on the traveled portion of the high\vay ahead 
of him, without flares or other signs of danger, this does not relieve him 
of the duty of keeping a proper lookout and proceeding as a reasonably 
prudent person would under the circumstances. 

3. Negligence 95 I ,  11- 
Kegligence, primary or contributory, is the failnre to use the care and 

prevision which a reasonably prudent person wollld employ in the circum- 
stances, the rule being consistent, while the degree of care varies with 
the exigencies of the occasion. 

4. Automobiles § 12a- 
A motorist must take into consideration curree and hills in determining 

what speed is reasonable and pntdent, G. S., 20-141 ( 5 )  ( c ) ,  and in 
observing the rule that he must not esceed a s p e d  a t  which he can stop 
within the radius of his lights. 

5. Automobiles § 1 8 h  (3)- 
Whether a motorist colliding with a vehicle ;tanding on the traveled 

portion of a highway will be held gnilty of contributory negligence as  a 
matter of law presents a difficult question which must be determined upon 
the facts and circnmstances of each particular mse, since, while in every 
instance he is required to esercise the care and lxevision of a reasonably 
prudent person in like circumstancc?s, the degree of care varies with the 
exigencies of the occasion. 

6. Negligence § 11- 
Contributory negligence ex vi  tern~ini signifies contribution rather than 

independent or sole cause, and bars recovery if it contributes to the injury 
a s  a proximate cause or  one of them. 
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LIPPEAL by plaintiffs from Grady, E m e r g e n c y  J u d g e ,  at  January  Term, 
1948, of WAKE. 

Civil actions by Carrie T.  Tyson and Warren Guy Tyson, Jr . ,  mother 
and son, for damages to the mother's automobile and for personal inju- 
ries to the son when the mother's car, driren at  the time by the son on 
Highway No. 6-2 in T a k e  County, ran into the rear of a truck owned 
by the defendants and operated at  the time by an employee, Shirley 
Poole, it being alleged that the damages in both instances were caused by 
the negligence or default of the defendants. A13 both actions arose out 
of the same circumstances and rcct upon the same evidence, by consent, 
they were consolidated and tried as one case. 

,lround midnight of 14 December, 1946, T a r r e n  Guy Tyson, Jr . ,  was 
driving his mother's automobile from TTTendell to Raleigh on Highway 
KO. 64, in company with two companion., Dorothy Kiely and Percy 
Stott, when the collision here under investigation occurred. 

Young Tyson says he and his friends had been to Tendell  to attend a 
~vedding rehearsal. "When we left there, Percy Stott, Miss Kiely and I 
were together in the Xercury car which I was driving. Xiss Kiely was 
between me and Percy on the front seat. . . . I had traveled this road 
many, many times, and was thoroughly familiar with it. . . . My moth- 
er's car, which I was driving with her knowledge and permission, was i n  
good condition. . . . The lights were in good shape. . . . After me 
passed Hodge's Service Station, there is a long curve . . . and as we 
rounded one curve and hit a small hill, then went over the hill, I sud- 
denly saw a truck in the road ahead of me. Miss Kiely hollered 'look out 
Guy there is a truck,' and I threw on the brakes at  once. . . . We were 
too close when I saw i t  to put on my brakes and keep from hitting it, 
so I ran into it. . . . The truck was standing dead still in the road on 
the right-hand side as if it were going towards Raleigh, but i t  was not 
moving at  all. Absolutely no sign of a light on it. . . . After I saw the 
truck, I did everything that I could to stop the car. I n  spite of my 
putting on brakes, I ran into the back end of the truck. . . . I t  was a 
cold, clear night. . . . The truck was on the other side of the knoll or 
little rise. . . . I was driving between 40 and 45 miles an  hour when I 
hit the truck. . . . I f  I had seen i t  in time, I could have turned to the 
left and avoided striking it. . . . The truck was on its right-hand side 
of the road. . . . N o  car coming from the opposite direction. . . . Q. 
The thing that kept you from either stopping or turning to  the left was 
the speed you were driving when you saw him and there wasn't distance 
enough for you to stop or turn to the left, is that r ight? A. That  is 
correct. . . . Q. Whatever the distance was a t  the time you did see it 
and at  the speed you were going, you just couldn't stop before you hit i t ?  
A. That  is right. . . . To tell the truth, the first thing I knew was when 
I saw that truck up in front of me." 
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Miss Dorothy Kiely testified that  when she saw the truck she called to 
Guy, '(There is a truck"; that  he itnmediately slammed on the brakes, 
and the car struck the rear of the truck. "I dm' t  know how close me 
were to the truck a t  the time I saw the truck and Mr. Tyson put on his 
brakes. I t  seemed to me it loomed right up in front of us." 

Percy Stott testified that  he was faggeci out, and asleep a t  the time of 
the accident. 

Fred Taylor arrived a t  the scene of tlie accident soon after i t  hap- 
pencd, and stopped to render assistance. The truck was loaded with 
cabbage. No lights were on the truck a t  that time. '(Cabbages had been 
piled all up 011 the hood, . . . one 11ag almost in the uindshield laying 
lip in a pile." 

At the close of plaintiffs' evideiwe, nonsuits were predicated on the 
contributory negligence of the d r i~ -e r  of tlie Tyson car. From these 
rulings, tlie plaintiffs appeal, assigning errors. 

J .  B. Bi l isoly ,  E. R. S y k e s ,  ,Ti-., nnd  Murrtry  A l l en  f o r  plnintif fs,  
appellants.  

J .  111. Brough ton  anti? C.  T V o o d ~ ~ o ~ ~  Tenyzie for d e f e n d a n f , ~ ,  u p p l l e e s .  

STACY, C. J. The question for decision is whether the evidence 
suffices to carry the cases to the j u r j  in the face of the demurrers. The 
trial court answerccl in the negative, and we apyrove. 

Conceding the negligence of the defendants, which is denied in the 
answer but made manifest on the record, the cases were made to turn  
in the court below on the contributory negligence of the driver of the 
Tymn car. From his own testimony, i t  would wem that  he was clearly 
and unmistakably "out-running his headlights" : ~ t  the time of the colli- 
sion. Ir 'esfon v. R. R., 194 N. C., 210, 138 S. E., 237; A l l e n  v. Bot t l ing  
C'o., 223 N .  C., 118, 25 S. E. (2d),  388; Cnztlder 2) .  Gresham,  224 N .  C., 
402, 30 S. E .  (2d),  312. The tragic fact is, tliat when young Tyson first 
saw the truck he was too near it, at the speed he mas going, to stop or to 
turn to the left before striking it. Re so testifi~~s. This certainly con- 
tributed to his misfortune, and was such conduct on his part as bars 
recovery to him and to his mother, the owner of the car. Penland  v. 
S o u t h e r n  Ry.  Co., an t r ,  528, 46 S. E. (2d),  303; X c K i n n o n  v. X o t o ~  
f ines ,  an te ,  132, 44 S .  E. (2d),  735; Riggs v. Gulf  Oil Corp., ante ,  774. 

I t  is t rue that  the driver of the Tyson car wr-:lis not bound to foresee 
or to anticipate tliat an unlighted truck would be left standing on the 
traveled portion of the highway ahead of him without flares or other 
signs of danger, but this did not relieve him of ihe  necessity of keeping 
a proper lookout and proceeding as a reasonabl;~ prudent person under 
the circumstances. "While the plaintiff had the right to assume that  
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other motorists would riot obstruct the highnay unlawfully, and would 
show the statutory lights if they stopped, he could not for that  reason 
omit any of the care that  the law demanded of him." Stcele  c. Ful l e r ,  
104 Vt., 303, 155 Atl., 666. 

The test of liability for negligence, primary or coatribntory, is the 
departure from the normal coiidlict of the reasonably prudent man, or 
the care and prerisiorl which a reasonably prudent person ~vollld employ 
in the circumbta~~ces. The rule is constant, while the tlrgree of care 
xliich a reasonably prudent person is required to excrcise varies with the 
exigencies of the occasion. Dinmond zs. Serr i ce  Stores ,  211 S. C., 632, 
191 S. E., 355. Fo r  this reaqon, no factual forniula can br laic1 down 
uhich uill determine in every iiiitance the person legally responsible for 
a rear-end collision on a highway a t  night hetiwcli a qtanding vehicle 
and one that is moving. "Practically every case must 'stand on its own 
bottom.' " Cole  7'. X o o n c e ,  214 N .  C., 185, 198 S. E., 637. 

C'urres and hills in the road are condition3 a motohst is required to 
take into consideration in regulating his speed "as may be neccasary to 
avoid co l l i d i~~g  with any person, vehicle. or other conveyance." G. S., 
20-141, Subsec. 5 (c) .  "He must operate his automolde a t  night in such 
manner and at such speed as will enable him to ,top v i th in  the radius 
of his lights," if occasion should so require. Allen  1 . .  B o t f l i ~ g  Co., supra. 
The prescnt cake, however, is not predicated 011 this circum-tance alone. 
A~inotations:  44 A. L. R., 1403; 58 A. L. R., 1493; 87 A. L. R., 900. 
It is obvious that the driver of plaintiff'i: car  was inattentive to the duty 
required of him for his own safety and that  of his companions when he 
rounded the curve and topped the hill a t  a high-rate of speed; and, "To 
tell the truth," he says, "the first thing I knew was when I saw that  truck 
up  in front of me." I t  is generally held for law that  "a motorist who 
fails to  exercise a degree of care commensurate with the surrounding 
hazards, and collides with an automobile standing without lights, will be 
precluded from recovery." 5 Am. Jur . ,  748 ; hnno.  62 ,I. L. R., 970. 

Thrrc are two lines of decisions in our Reports involving highway 
accidents which turn on the question of contributory negligence. H a y e s  
v. T e l e g r n p l ~  C'o., 211 N. C., 192, 189 S. E., 499. I n  this, as in other 
matters where a line rnust be drawn, there -tvill he cases very near each 
other on opposite sides. Indeed, the line of demarcation may be difficult 
to plot in some instaiices. While simple enough in statement, its applica- 
tion is the place of the rub. S i h b i t t  1 . .  Trnrrs i f  Co., 220 N .  C., 702, 
18 S. E. (&I), 203. "A serious and troublesome question is continually 
arising as to how fa r  a court mill declare ccrtain conduct of a defendant - 
negligence, and certain conduct of a plaintiff contributory negligence, 
and take away the question of negligence and contributory negligence 
from the jury." ,Ilo,seley v. R. R., 19'7 N. C., 628, 150 S. E., 184. 
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The first line, in which contributory negligence has been held as a 
matter of law to bar revovery, is represented, among others, by the 
following decisions : Weston v. R. R., supra; XcKinnon v. Notor fines, 
supra; Riggs v. Gulf Oil Corp., supra; Afkins v. Transportation Co., 
224 N .  C., 688, 32 S. E. (2d),  209; dusfin 7 ; .  Overton, 222 N. C., 89, 
21 S. E. (2d),  887; Pike 21. Seymozw, 222 N. C., 42, 21 S. E. (2d),  884; 
Dillon v. Winston-Salem, 221 N .  C., 512, 20 S. E. (2d),  845; Sibbitt 
v. Transit Co., supra; Peoples z.. Bulk, 220 K. C., 635, 18 S. E. (2d),  
147; Beck v. Ilooks, 218 N .  C., 105, 10 S. E. (2d) ,  608; Powers v. 
Sfernberg, 213 S. C., 41, 195 S. E.. 88 ;  Lre c. R. R., 212 S. C., 340, 
193 S. E., 395; Smith v. Sink, 211 N .  C., 725, 192 S. E., 108. 

The second line, in which contributory negligence has been held to be 
an issue of fact for the jury, is represented, among others, by the follow- 
ing decisions: Hobbs v. Drezcer, 226 N .  C., 146, 37 S. E. (2d) ,  121; 
Pumntins 1 . .  Fruit Co., 225 N .  C., 625, 36 S. E. (2d),  1 1 ;  Page v. 
XcLamh, 215 K. C., 789, 3 S. E .  (2d),  275; Clnri~e 2). Xartin, 215 N. C., 
405, 2 S. E. (2d),  1 0 ;  Cole c. Koonce, supra; E'xum v. Baumrind, 210 
,2'. C., 650, 188 S. E., 200; Pender I ! .  Trucking Po., 206 N .  C., 266, 173 
S. E. ,  336; Lambert v. Caronna, 206 N. C., 618, 115 S. E., 303; Wil- 
l i a m  v. Express Lines, 198 N.  C., 1!)3, 151 S. E , 197. 

We think the facts of the instant case bring i t  within the first line of 
decisions as above designated. I t  is conceded, however, that  very near i t  
on the other side of the fence is the last-cited case of Williams v. Express 
Lines. 

Young Tyson's negligence need not have been the sole proximate cause 
of the injury to bar recovery, for "contributory negligence" ex vi termini 
signifies contribution rather than independent or sole cause. Absher v. 
Raleigh, 211 N. C., 567, 190 S. E., 897. I t  is enough if i t  contribute to 
the injury as a proximate cause, or one of them. Tarrant v. Bottling 
Po., 221 N .  C., 390, 20 S. E. (2d),  565; Godwin v. R. R., 220 N .  C., 
281, 17  S. E. (2d),  137. The plaintiff may not recover in an action 
like the present, when his negligence concurs with the negligence of the 
defendant in proximately producing the result. Wright v. Grocery Co., 
210 N .  C., 462, 187 S. E., 564. 

A careful perusal of the record leaves us with the impression that  the 
judgment of nonsuit should be sustained. 

Affirmed. 



N. C.] SPRING TERM, 1948. 

Russos v.  BAILEY. 

GUS RUSSOS v. GEORGE R. BAILEY. 

(Filed 14 April, 1948.) 

1. Appeal and Er ror  § 10a- 
No case on appeal is required when the exceptions relied on by appellant 

are  presented by the record groper. 

2. Same- 
The sole statutory means of vesting the Supreme Court with jurisdic- 

tion to review exceptions relating to alleged errors occurring during the 
progress of the trial in which oral testimony is  offered is  by "a case on 
appeal" O r  "case agreed," G. S., 1-282; G. S., 1-283, and unless so presented 
such exceptions a re  mere surplusage and must be treated as a nullity. 

3. Appeal and E r r o r  9 10d- 
An agreement as  to the case on appeal must be signed by the parties or 

their counsel and appear of record. Rule of Practice in  the Supreme 
Court, No. 32. 

4. Appeal and  Error § 10e- 
A recitation by the court in the entries of appeal that  the evidence 

should be included in the case on appeal is insufficient as  a settlement of 
case on appeal where oral evidence has been offered, since such anticipa- 
tory order cannot settle or determine what evidence was adduced a t  the 
hearing. 

5. Same-- 
The trial court is without authority to settle case on appeal until and 

unless there is a disagreement of counsel. G. S., 1-283. 

6. Appeal and Er ror  § 40a- 
Where there is no case on appeal, exceptions relating to the oral testi- 

mony must be treated as  a nullity, leaving only the exception to the 
judgment, which presents the sole question whether upon the facts found 
and admitted the court correctly applied the law. 

7. Same- 
A sole exception to the judgment cannot be sustained when the judg- 

ment is supported by the findings of fact. 

8. Specific Performance § P- 

Where the facts found support the court's conclusions that  there was a 
written memorandum of the contract of purchase and sale of lands within 
the contemplation of G. S., 22-2, and that i t  contained a sufficient descrip 
tion to admit of par01 evidence which fully identified the land, the con- 
clusions support decree for swcific performance. 

APPEAL by 'defendant from Grady, Emergency Judge, November Civil 
Term, 1947, WAKE. 



784 I N  T H E  S U P R E M E  COURT. [22S 

- 

Russos v. BAILEY. 

Civil action to enforce specific performance of a contract of purchase 
and sale of real property. 

Defendant, through an  auction sales company, offeled for sale a t  public 
auction certain lots in Raleigh, N. C. Plaintiff appeared a t  the sale and 
bid in three store lots and paid the required down payment of $3,000. 
Sometime thereafter defendant declined to make deed. Thereupon, 
plaintiff instituted this action to compel specific performance. Defend- 
ant, answering the complaint, pleads the statute of f sauds. 

When t h ~  cause came on for hearing in  the court below, the parties 
waived trial by jury and dgreed that  the court might "hear the eridence, 
find the facts, and render judgment thereon, either in or out of Term, 
a ~ d  out of the County, tn h a w  the samc7 cffrct as if entered during the 
tern." The court then proceeded to hear the evidence offered. 

The court below found the facts and, upon the facts found, made cer- 
tain conclusions of law. I t ,  thereupon, on 4 Janua ry  1948, signed judg- 
m w t ,  n u n c  pro f u n c ,  decreeing specific performance of the contract. 
Dr.feudant excepted and appealed. 

R. R o y  Car ter  for plaintiff appellee. 
,T. L. E m a n u e l  and S t a n l e y  Sel igson for de fendan t  appel lanf .  

BARNHILL, J. While the record beto1.e ua ,,.,tailis what purports to 
be the testimony offered- a t  the hearing, together with certain exceptions 
thereto, this is not a proper part of the record. The  assignments of 
error based on exceptions therein contained are riot before us for con- 
sideration. 

When the errors relied on by the appellant are pre:,ented by the record 
proper, no case on appeal is required. Cressler v. Ashevi l le ,  138 N.  C., 
482; Peebles v. Braszuell, 107 N.  C., 68;  Duclcworfh  2.. Duckwor th ,  144 
N. C., 620; Pr ive t t e  v. Al len ,  227 N .  C., 164, 41 S E. (2cl), 364, and 
cited cases. 

On the other hand, exceptions which point out alleged errors occurring 
during the progress of a tr ial  i n  which oral testimony is offered can be 
presented only through a "case on appeal" or "ease agreed." Cressler 
71. Ashevi l le ,  supm. This is the sole statutory means of vesting this 
Court with jurisdiction to hear the appeal. G. S., 1-282, 283; Car ter  
v .  B r y a n t ,  198 N .  C., 704, 155 S. E., 602. Unless so presented, they are 
mere surplusage without force or effect, Cressler I .  Ashevi l le ,  s u p m ;  
M ~ z n u f a c t u r i n g  Co.  v .  Simmon-s,  97 N.  C., 89 ; Peebles v. Braszuell, supra;  
N o w e l l  v. Jones ,  109 N .  C., 102; P a r k e r  Co.  v. B a n k ,  200 N .  C., 441, 
157 S. E., 419; Rogers  v .  Ashevi l le ,  182 N .  C., 596, 109 S. E., 865, and 
'(must be treated as a nullity." Hozvell v. JO&, supra. 
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Russos v. BAILEY. 

"The Court will not recognize any agreement of counsel i n  any case 
unless the same shall appear in the record, or in writing, filed in the 
cause in this Court." Rule 32, Rules of Practice in the Supreme Court, 
221 PI'. C., 565; illnnufacturing Co. v. iSimmons, supra; 8. v. Price, 110 
S. C., 599. When such agreement undertakes to settle the case on 
appeal or to state a case agreed, i t  must be signed by the parties or their 
counsel and appear of record. 

It is true the judge, in the entries of appeal, undertook to settle the 
case bn appeal and in so doing directed that '(the evidence taken shall 
also be included." This is not sufficient, for neither he nor counsel has 
settled or determined what evidence was adduced a t  the hearing. 

When oral evidence is offered, the judge cannot settle the case on 
appeal by an anticipatory order. Indeed, in such case, he has no 
authority to settle the case on appeal until and unless there is a dis- 
agreement of counsel. G. S., 1-283. 

'(.is the record contains no statement of case on appeal, we are limited 
to the question whether there is error in the judgment . . ." Parker Co. 
v. Bank, supra, and cited cases; Casualty Co. v. Green, 200 N.  C., 535, 
157 S. E., 797; Winchester v. Brotherhood of R. R. Trainmen, 203 
N .  C., 735, 167 S. E., 49;  Dizon v. Osborne, 201 N. C., 489, 160 S. E., 
579. 

The exception to the judgment "presents the single question whether 
the facts found and admitted are sufficient to support the judgment, that 
is, whether the court correctly applied the law to the facts found. I t  is 
insufficient to bring up for review the findings of fact or the evidence 
upon which they are based." Roach v. Pritchett, ante, p. 747, and cases 
cited. 

When the judgment entered is supported by the findings of fact, the 
judgment will be affirmed. Rader v. Coach Co., 225 N.  C., 537, 35 S. E. 
(2d),  609; Roach 1%. Prifchett, supra. 

The court below concluded that  there was a written memorandum of 
the contract of purchase and sale within the contemplation of the statute, 
G. S., 22-2; that  i t  contains a description of the land sufficient "to admit 
of oral evidence to explain just what lands were intended to be sold;" 
and that  the same has been fully identified. The  facts found support 
these conclusions and the conclusions support the judgment entered. 

As no error appears on the face of the fecord, the judgment below 
must be 

Affirmed. 
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R W. WINSTOX, JR . ,  v. THE WILT,IAMS & McKEIT13AN LUMBER COM- 
P A N Y  OF VIRGIKIA A N D  J. H. HOLLINGSWORTH. 

(Filed 14  April, 1948.) 

Contracts 26: Pleadings 5 31-Allegations held relevant and material 
and wwe erroneously stricken on motion. 

Plaintiff alleged that defendants wrongfully anc maliciously induced 
vendors to breach their registered contract to sell timber to plaintiff. 
Defendants alleged that the land was subject to deed of trust arM the 
timber could not be sold without approval of the cextui, that the plaintiff 
was advised that the ccs t~t i  would not release the t mber, that the cestui 
called for bids, and that defendants becxme the last and highest bidder for 
the timber with the approval of the cestui. Held: The averments were 
relevant to show that defendants new acting in the legitimate exercise 
of their owy rights withont design to injure plaintiff o r  gain an improper 
advantage at his expense, and it was error for the court to grant plaintiff's 
motion to strike. 

APPEAL by defendants from Barn i l ton ,  Special  J u d g e ,  January  Term, 
1945, of WAKE. Reversed. 

Plaintiff's motion to strike certain portions of defl:ndants7 answer was 
allowed and defendants appealed. 

H a r r i s  CE P o e  for plaint i f f ,  appellee. 
We l lons ,  X a r f i n  d? Wel lons  and  W i l s o n  & BicXett  for defendants ,  

appellants.  

DEVIN, J. The plaintiff alleged that  after he had entered into a con- 
tract with W. P. Stallings and wife for the purcha3e of the timber on 
described lands, the defendants wrongfully, unlawfully and maliciously 
persuaded Stallings and wife to breach their contract and to sell the 
tirnber to the defendants. The defendants first demurred to the corn- 
pl:iint, but their demurrer was overrul~xd, and on lippeal me affirmed. 
W i n s t o n  v. I ~ l m b ~ r  Co., 227 N. C., 339, 42 S. E. (2d), 218. The defend- 
ants then answered and denied the material allegations of the complaint. 
Fur ther  answering, the defendants alleged that  the plaintiff's contract, 
dated 22 March, 1944, war unenforceable for the wason that  the land 
was subject to a deed of trust to the Vnited States to secure the purchase 
price, and that  by the terms of the deed of trust Stsllings had no right 
to  convey the timber without the consent and approval of the Govern- 
ment, and that  Stallings' contract with plaintiff was conditioned upon 
securing a release of the timber. I t  was further alleged that  plaintiff 
was notified that  the Government would not release I he timber and that  
no deed therefor could be delivered to h im;  that  further bids were called 
for by the Government through the agency of Stallings and wife, and 
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that  thereafter defendants became the last and highest bidder for the 
timber and purchased i t  5 February, 1945, with the consent and approval 
of the Government. Under authority so granted the defendants have 
cut and removed the timber. On plaintiff's motion these allegations were 
ordered stricken from the answer, and the defendants excepted and 
appealed. 

The  lai in tiff's position is that  notwithstanding the provicion in the 
contract which might have afforded ground for noncompliance as be- 
tween the contracting parties, this would not protect a malicious inter- 
meddler who with knowledge of the contract wrongfully induced a 
breach, nor constitute a defense to an action on that  ground, citing 
Haskins v. Royster, 70 S. C., 601. For  distinction between invalidity 
and unenforceability of the contract where recovery is sought for wrong- 
ful  interference, see Annotation in 84 ,4. L. R., 48. See also Ringler v. 
Ruby, 244 Pac., 509; 46 14. L. R., 245. 

However, we think the defendants here were entitled to plead the facts 
set up in  their further answer in reply to plaintiff's allegation that they 
had wrongfully, unlawfully and maliciously induced breach of the con- 
tract, and for the purpose of showing that the defendants, in bidding 
upon and purchasing the timber under the circumstances, were acting in  
the legitimate exercise of their own rights, and with no design to injure 
the plaintiff or to gain an improper advantage a t  his expense. Coleman 
v. Whisnant, 225 N .  C., 494 (506), 35 S. E. (2d), 647; Bruton v. Smith, 
225 N .  C., 584, 36 S. E. (2d),  9 ;  Winston v. Lumber Co., supra. The 
averments complained of, if established, would seem to be relevant and 
material. Williams v. Thompson, 227 N .  C., 166, 41 S. E. (2d),  359. 
There was error in striking these allegations, and the order to that  
effect is 

Reversed. 

ROBBIE S. WHITEHURST A K D  H. P. WHITEHURST; BESSIE L. ENG- 
LISH A N D  J. L. EKGLISH; E. E. SAMS AND BONITA S. OSBORNE V. 

JOHN W. ANDERSON, J O H S  ROBERT ANDERSON; NETTIE R. 
ANDERSON, hlAY SAMS GOODNER, MAE SAMS MERRITT, CATH- 
ERINE SAMS EDWARDS AND ROY EDWARDS; BESSIE SAMS OASAS 
AND 0. R. GASAS; H. J. ANDERSOK AND WIFE, LAVINIA ANDERSON. 

(Filed 8 October, 1947.) 

Appeal and Error fj 3- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendants John W. Anderson and John Robert Anderson 
et  ux. from Nettles, J., April Term, 1947, of MADISON. 
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Civil action heard on motion, made on special appearance, to dismiss 
for want of proper service of process. 

The court below permitted plaintiffs to amend the order extending the 
time to file the complaint, served together with the summons, to show 
the nature and purpose of the suit as required by G. S. 1-121, and denied 
the motion. The movents appealed. 

Geo. ,If. Pm'tchnrd and G P O .  Greene for plaintiff appellees. 
C a l v i n  R. E d n e y ,  ,J. 31. Bnley ,  Jr . ,  and  J .  H .  MlltElroy for de fendan t  

appellants.  

PER CURTAM. The question posed for decision is this:  Where a 
summons in proper form, together with an order extending the time for 
filing complaint, is served on the def~ndants ,  but such order does not 
state the nature and purpose of the suit as prorided by G. S. 1-121, is 
the service fatally defective and therefore insufficient to bring the defend- 
ants into court, or is such defect a mere irregularity subject to correction 
by amendment ? 

The Court, one member not sitting, boing evenly civided in opinion as 
to the correct answer, the judgment of the Superic'r Court is affirmed, 
accordant with the usual practice in such cases, and stands as the decision 
in this case, without becoming a precedent. T o r e y  .i). Meggs,  216 N .  C., 
$98, 4 S. E. (2d),  513; Hozcnrd 1) .  Couch Co., 216 N .  C., 799, 4 S. E. 
( M ) ,  616. 

Affirmed. 

STATE r. ADilJI DICKEY A X D  BRITT I OGAN. 

(Filed 8 October, 19-17.) 

APPEAL by defendants from P l ~ s s ,  ,T., at  May  Term, 1947. of RUTHER- 
FORD. 

Criminal prosecution upon two indictments charging that  defendants 
"did unlawfully, willfully and feloniously assault" two certain female 
persons and "did feloniously attempt to ravish and carnally know, forci- 
bl,y and against her will," etc. 

Upon the trial in Superior Court a t  the close of the State's evidence 
each of defendants moved for judgment as of nonsu ~ t .  As to defendant 
Ahlam Dickey, motion is denied. As to defendant I3ritt Logan, motion 
is allowed as to the charge of assault with intent to commit rape, but is 
denied upon the charge of an assault on a female. 
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Thereupon, defendants offered evidence, and each of them renewed 
motion for judgment as of nonsuit a t  the close of all the evidence. Mo- 
tions were denied, and each defendant excepts. 

Verdict : As to Adam Dickey-Guilty of assault with intent to com- 
mit rape. As to Brit t  Logan-Guilty of an assault on a female. 

Judgment : As to each defendant-Imprisonment as specified respec- 
tively. 

Defendants each appeal therefrom to Supreme Court and assign error. 

ilttorney-General McMzlllan and Assistant Attorneys-General Bruton,  
Rhodes and Moody for t h e  State. 

Hamrick  (e. Hamrick  for defendants, appellants. 

PER CURIAM. The only error assigned on this appeal is refusal of the 
court to grant motions of defendants for judgments as of nonsuit. 

I n  this connection, no useful purpose will be served by a recitation of 
the evidence. However, after careful consideration of all the evidence 
offered on the trial below, as shown in the case on appeal, we are of 
opinion that the evidence is of sufficient import to .take the case to the 
jury, and to support the verdicts rendered. Hence, in the judgments 
below we find 

No error. 

J. L. GREENLEE, ADMINISTRATOR OF THE ESTATE OF BILL WILLIAMS, 
DECEASED, V. CLIXCHFIELU RAILROAD COMPANY A K D  11. R. BIDDIX. 

(Filed 19 November, 1947.) 

PLAINTIFF'S appeal from Sink, J., April Term, 1947, MITCHELL Supe- 
rior Court. 

McBee (e. McBee and Watson ,  Fouts  & W a t s o n  for ~ l a i n t i f ,  appellant. 
James J .  McLaughZin, J .  W.  Pless, Proctor & Dameron, and W'. C. 

Berry  for defendant, appellee. 

PER CURIAJI. This case was brought by the kidministrator of the 
deceased Williams against the defendant to recover for an  alleged negli- 
gent injury resulting in death. Williams was killed by a scheduled train 
running over the tracks of the defendant, near a tunnel, allegedly while 
prostrate upon the tracks in a drunken condition. On defendant's de- 
murrer to the evidence the court below entered judgment as of nonsuit. 

The case involves no novel features which would justify extended 
discussion. 
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On a careful examination of the record the Court ill of the opinion that 
the judgment of nonsuit should be affirmed, and it ic: so ordered. 

Affirmed. 

M A E  H. BARRIXGER v. C. P. BARRINGER 

(Filed 7 April, 1948.) 

APPEAL by defendant from X e t t l e s ,  J., September Term, 1947, of 
ROWAN. 

Civil action for absolute divorce on the ground of two years separation. 
Plaintiff and defendant were married 30 July, 1931. One child was 

born to the marriage, 14 February, 1933, now fifteen years of age. Plain- 
tiff says she and the defendant separated on the morn ng of 29 December, 
1944. The defendant says the separation occurred on or about "January 
2 or 3, 1945," albeit the answer admitted the datt: as alleged in the 
complaint. 

The summons in  this action was issued 31 Dccemb(:r, 1946, and served 
5 iranuarv. 1947. ", 

On the issues thus joined, there was a verdict and judgment for the 
plaintiff, from which the defendant appeals, assigning as errors (1) the 
refusal of the court to dismiss the action as in case of nonsuit, and ( 2 )  
failure to instruct the jury as required by G. S., 1-180. 

R o y  L. Dea l  and  F r e d  S. I I u f c h i n s  for p la in t i f f ,  ctppellee. 
G. P. B a r r i n g e r  in propr ia  persona, de f endan t ,  appe l lan t .  

PER CURIAM. The demurrer to the evidence was properly overruled. 
The jury has found with the plaintiff, both in respect of the date of 

the separation and its character. 
The objection to the charge is feckless. I t  is without merit and non- 

exceptive. 
The verdict and judgment will be upheld. 
No error. 

CASE DISPOSED OF WITHOUT WRIlTEN OPINION 

S: v.  Pool .  From Mecklenburg. Affirmed 19 November, 1947, without 
written opinion. 
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AMENDMENT TO RULES O F  T H E  NORTH CAROLINA STATE BAR 

To the Supreme Court of the State of North Carolina: 

The following amendment to the Rules and Regulations of the Board 
of Law Examiners and the Rules and Regulations of The North Carolina 
State Bar was duly adopted at  a regular meeting of the Council of 
The North Carolina State Bar October 23, 1947: 

"Add to Rule 4 a new paragraph to be designated as Section A to 
read as follows : 

(( A .  Applicants for the March examination to be given during 
the years 1947, 1948, 1949, 1950 and 1951 shall file their applica- 
tions with the Secretary on or before January 15'of the year in 
which the applicant applies to take the examination.' " 

I, Edward L. Cannon, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the Rules 
and Regulations of The North Carolina State Bar was duly adopted by 
The North Carolina State Bar in that the said Council did by resolution 
at  a regular meeting held on October 23, 1947, unanimously adopt said 
amendment to said Rules and Regulations. 

Given under my hand and the seal of The North Carolina State Bar, 
this the 18th day of December, 1947. 

(SEAL) EDWARD L. CANNON, Secretary, 
The Norlh Carolina State Bar. 

After examining the foregoing amendment to the Rules and Regula- 
tions of The North Carolina State Bar, it is my opinion that the same 
complies with a permissible interpretation of Chapter 210, Public Laws 
1933, and amendments thereto. 

This the 18th day of December, 1947. 
WALTER P. STACY, Chief Justice. 

Upon the foregoing certificate, it is ordered that the foregoing amend- 
ment t6 the Rules and Regulations of The North Carolina State Bar be 
spread upon the minutes of the Supreme Court and that it be published 
in the forthcoming volume of the Reports as provided by the Act incor- 
porating The North Carolina State Bar. 

This the 19th day of December, 1947. 
DENNY, J., For the Court. 



.WORD A N D  P H R A S E  I N D E X .  

Al~nndomnent-Of wife a s  grounds 
for divorce. I lcr~wtck c. Bal  wick, 
109 ; E g y l r s t o ~ ~  1 . .  Egglcston, 668 ; a s  
criininal offense. S. v. Carson, 151. 

A.K.C. Stores-Validity of s ta tu te  set- 
t ing UD A.B.C. Store cannot  be a t -  
tacked hy proceedings to  abate,  
4n1ic.k r .  Ltr?cc.nsto', 157. 

Abortion-S. 1'. Choute, 491. 
A1)sentee B;rllots-Oice>ts v. CJttxplin, 

705. 
Accidental Death-Presum1)tion of, 

Bollittg c. Bell;-White Go., 749. 
Accretio~l-Doris v. Morgan, 78. 
Acquitta-Failure of ~ e r d i c t  to  men- 

tion one of counts i s  acquit tal  
rliereon, S .  1 . .  Chocrtc, 491. 

Action? - \T'orkmen's Compensation 
. k t  a s  precluding action a t  com- 
mon law, Tl'nrd c. Botclcs, 273; 
mnct be  maintained by real  pa r ty  
in interest ,  J o w x  v. Seisler,  444 ; 
right of one par tner  t o  maintain 
action a t  law against  other prior 
to accounting, Carroll v. Brown, 
636; consolidation of actions fo r  
tr ial ,  Pccplcs 1. .  R. R., 590; demur- 
rer  fo r  misjoinder of parties a n d  
vauses, Gtrrrctt v. Garre t t ,  530 ; 
( h n t  v. allcBrazc>, 745; evidence 
lrrld not to shorn agreement not t o  
sue, P c ~ r n y  v. Stonc, 293; time f rom 
which action i s  pending, Webb u. 
1Zgqlcston, 574. 

Administrative L a w  and Procednre-- 
Ministerial officer cannot authorize 
t ha t  which i s  forbidden by s ta tu te ,  
(Jlorer c. Itts. Co., 195; courts have 
inherent power to  review action of 
administrative a g e n c y, I n  re  
Wright, 584 ; administrative inter-  
pretation of statute,  Knitt ing Mills 
v. Gill, Contr. of Revenue, 764; in- 
junction will not  lie where  remedy 
through administrative agency i s  
available, Trarisit Co. v. Coach Co., 
768. 

Admissions-Admission t h a t  defend- 
a n t  shot deceased is  not  admission 
of killing with deadly weapon, A. 
v. Mittton, 1 5 ;  s ta tement  of defend- 
a n t  herd not  admission of guilt, S. 

I . .  I17arrcw. 22 ; silence a s  implied 
admission. 8. 7.. G c ~ t r l i ,  643 ; flight 
a s  in~pl ied  adulission of guilt, S .  c. 
I ' c t c~so t~ ,  736: in pleadings, Dacis  
r. Vorgn~r ,  $8;  by gar ty  to  the  ac- 
tion, T17clls t ' .  1ltcrto.tt Li i~es ,  Inc., 
422 : of one cr ventor not conipetent 
ag;~ins t  other>, IN re  Will of Cuss- 
crtia, 5-15, 

hdoptio11-Persolls having custody of 
child with r i ew  to  adoption a r e  not 
entitled t o  wr i t  of hnhcos corpus 
a s  against  wolfare officers, I n  1-e 
P'lr ompsow, $4. 

Adv:tnces-\\'arrant charging obtain- 
ing admiice  by fraudulent promise 
to work, S. .c. .Phillips, 446. 

Adversc Possession-No right of pre- 
scri1)tion to  pollute s t reams a s  
against  State,  S. c. Glidden Co., 
661 : s e w n  years possession under 
color ripens title, Hughes v. Oliuer, 
680 : but time does hot run  unti l  
deed i s  executed, Layden v. Lay- 
d m ,  5. 

Agent--See Principal and  Agent. 
Agricultnrt-Reg:ulatioris relating to  

importntion of cattle, S. v. Love- 
ltrce, 186. 

Aidrrs and  Ahettors--S. z'. Brooks, 
65:  S. c. Riddle, 251; 8. v. Forshee,  
268. 

Alin~ony-See Divorce. 
Amendment-Power of t r ia l  court  to  

permit an~endrnent  to  complaint, 
1)clcis 1.. dlorqan, 78;  Hughes  u. 
Olirer,  680; filing of amended com- 
pl:iint insti tutes action for  purpose 
of determining limitations, Webb 
1 . .  Bgglcsto.n, 574. 

Amerce-Action to  amerce sheriff, 
AIIussetzgill c. Jiee, 35. 

Amnesty, Plea ill-S. v. Foster,  72. 
Ancillary Admi~t is t ra tor  - Residence 

of debtor in th is  s ta te  is  sufficient 
hr~s is  for  a1,pointment of, ' Cann.o?z 
v. Canmon, 211. 

Animals-Regulations relating t o  im- 
portation of catt le,  S .  c. Lovelace, 
186; proscription against  emptying 
into s t reams substances inimical t o  
fish, S. v. Glidden Co., 664; liability 
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for  damage caused by horses a t  
large, Rctlr~rne 1'. Bridges, 623; 
leiaor m a r  not maintain action 
against  hi\ grantee for  denial of 
hunting riglit.; to  lescee, J o ~ e s  v. 
Srrslcr,  444. 

Anticipation of Injury-Sirhols v. R. 
R , 222; Hill  v. Lopcz, 433: I rood 
c. Telep1ro)ic Go., 603; B e t h ~ r ~ t e  1'. 
B r ~ d g e s ,  623 ; B e ~ i t o ? ~  r .  J o h ~ s o ? ~ ,  
623. 

Appeal and Error-In criminal cases 
see Criminal Law : appeal f rom 
county, ~nur~ ic ipn l  a n d  recorder's 
courts, see Cour ts ;  appeals f rom 
Indust r ia l  Commission, see Master 
a n d  Selr a n t  : reT iew of ha bcus cor- 
plrs ~~roceed ings  for  custody of 
minor i s  qolely by certiorari, I n  r e  
Thompso~z. 72 ; judgment on kuper- 
sedeaq Imnd i s  of independent force, 
hold en^ 1.. Tot tn t ,  204 ; premature 
apl,eal, J l rKz?~?ley  v. Dill, 5311: ex- 
ceptions to  findings of fact ,  Snrith 
1.. Dul is ,  172; Mfg. Co. 1%. S?rlold,  
37.5 : requirement t h a t  misstatement 
of evidence o r  contentions be 
bronght to  court's attention, Steel- 
9 1 1 0 ~  c. newfield, 651; necessity fo r  
caqe on appeal, Russos v. Bailey, 
783 ; fa i lure  to  serve statement 
within time, Ha l l  v. Roblnso?z, 44; 
agreement of case on appeal must 
appear  of record, Russos v. Bailey, 
783; judge cannot sett le case unti l  
disagreement, Russos v. Bailey, 
783; jurisdiction of lower court  
a f t e r  appeal, Vfg.  Co. v. Amold,  
375; Rinclair c. R. R., 389; neces- 
si ty a n d  form of assignments of 
error,  Hal1 v. Rolii?tson, 44; SteeZ- 
ma11 I.. Beltfield, 651 ; form of briefs, 
Steelnznn 1.. Bcnfield, 651 ; aban- 
donment of exceptions by fa i lure  t o  
discuss in briefs, Randle 2;. Cfi-ady, 
159 ; Pet~i ry  r .  S t o w ,  293. Dismis- 
sal-for fa i lure  to  serve s ta tement  
of caqe, Ha l l  v. Robinson, 44; for  
insufficiency of record, Hal l  1,. Rob- 
inson, 44; fo r  wan t  of jurisdic- 
tion, R. v. Peterson, 736; presump- 
tions and  burden of showing error,  
Sisson v. Rollster, 298; Peebles v. 
R R., 590; Whitehurst  v. Andcr- 
derson, 787; error  cured by verdict, 

l<a~ td l e  c. G-rady, 159; Ipz r e  Will 
of Kcstlcr,  215 ; harmless and  
prejudicial error,  Zlcc~.is 1'. Davis, 
4 6 ;  I n  I T  T f 7 i l l  of Kcstler,  215 ; Sis- 
w1c r .  Ro~latcr ,  298: Ual'rs v. Vor-  
g a ~ ,  78; Moryun c. Coach Co., 280; 
Ca~tdlc  1'. R(?ibo~c-,  2S2; Hutnphrles 
.I.. Cocrcl~ Co , 309 ; I17c11s 1.. Bur ton 
Lints, 422 : Ttrttle 1% Btrildrng Gorp , 
607 : Atcclmcrtr 1'. Rc ~ifield,  651. He- 
vien-of exceptions to  judgment o r  
to signing of judgment, Smtth  v. 
Dot ia. 152; Rrrssos I.. Bailev, 783; 
Len c. Bridgoira~t ,  565; I l~cghes  c. 
Olirc r .  650; Rorrclr v. Pri tchett ,  
747 ; Al-trs c. Artis, 754 of discre- 
t ionary orders, Hlrglics c. Olicel-. 
6x0; of finding.: of fact ,  Lightner v. 
Boouc, 199 : O~cslrr/  7.. Hef?dersoiz, 
224 : Brcjaut 1.. Brycrnt, 287 ; 0wcrf.s 
1. .  CRopli1r, 70,5 : Siwclair v. R. R., 
389: JfcKo~! 1.. Prcsb?ltci-iatl Folin- 
d a t ~ o ~ r .  309; Huyltes 2'. Oliver, 680; 
Roar11 v. P t i tchet t ,  747; of consti- 
t ~ ~ t i o ~ m l  question% Amicli 2.. Lon- 
crrstt r, 1,57 : remand. Bottlivg Co o. 
Cusitaltr/ Co., 411; interpretation of 
decisior~s of Supreme Court ,  Jamer-  
so11 r .  Locjun. 540; jlwisdiction and  
proceedings in lower court  a f ter  re- 
niand, Ka?fdle v. Cfmdv, 159. 

Ap~ointmcnt-Power of, Trus t  Co. v. 
Tlrillinmson, 458. 

Arbitration and  Award-Operation 
a n d  effect of ag rwmen t s  to  arbi-  
t ra t? ,  Cox v. H I ~ I S ~ ~ ~ Z L ' ,  102; Fet-relZ 
c. II'orthingto?t, 118. 

Argument - Improper argument to  
jury, S c. Little, 417. 

"Arising Out  of Employment"-Tay- 
lor r .  1VaPe Forest ,  346; Bollzj~g v. 
Belk-White Co., 749. 

Army and  Naxy-Motion to  s e t  as ide  
judgment under t h e  provisions of 
t he  Soldiers' and  Sailors' Civil Re- 
lief Act, Lightner v. Boolte, 199; 
special provision fo r  veterans i n  
licensing of barl)ers, Afotley v. 
Board of Barber  h'xantiners, 337. 

Arrest-False imprisonment and ma- 
licious prosecution, Caztdlc v. Ben- 
bozo, 282. 

Arrest  and  Bail-Requisites and  suf- 
ficiency of bail bonds, In  r e  TVrioht, 
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484; l iabil i ty on  bail bonds,  S. v. 
Wiggins,  76; I n  re W r i g h t ,  584. 

Arrest  o f  Judgment-S. v. Foster,  
72;  S .  v. Phillips, 446. 

Arson-S. v. Anderson,  720. 
Assault-Complaint held t o  allege as- 

sault b y  de fendants  jointly, Garrett  
1 . .  Garrett ,  530; on female,  see 
R a p e ;  ascault w i t h  deadly weapon 
w i t h  in tent  t o  ki l l ,  S .  v. Ra~ido lph ,  
228 ; self-defense,  S .  v .  Randolph,  
2%; indictment and warrant ,  S .  u. 
Randolph,  228; sufficiency o f  exi- 
clence and nonsuit ,  S. v. Fol-shec, 
2GS; instructions,  S .  21. DcBcrry ,  
147; S .  v. R m d o l p h ,  228; less de- 
gree o f  crime, S .  w. Forshee, 268. 

Assembly-Freedom o f ,  S .  v. W h i t -  
uker ,  353. 

nssessments-Drainage district  as- 
sessments,  see Drainage Districts. 

Assignnlents o f  Error-Where sole 
exception i s  t o  judgment, separate 
aqsignment o f  error i s  not  neces- 
sary,  Hall  v. Robinson, 44; f o rm  o f ,  
Steelinan v .  Benfield,  G5l. 

Assun~psit-For personal services r e w  
dered deceased, Dunn  v. Brewer ,  
43 ; Stewart  .c. Wyl-ick,  429 ; J a n t a -  
son v. Logan, 540. 

Attorney and Client-Right o f  de- 
fendant  i n  criminal prosecution t o  
be represented b y  attorney,  S. v. 
I lcdgcbeth,  259; improper argu- 
men t  t o  jury, S .  v. Litt le,  417; rep- 
resentation b y  attorney t h a t  h e  
aou ld  recommend tha t  client not  
sue Aeld not contract not  t o  sue, 
P m n u  v. Stolze, 295. 

Attractive Nuisance-h7ichols v. R. 
R.,  222. 

Automobiles-Negligent i n ju ry  o f  pas- 
senger b y  bus  company,  see Car- 
riers ; t i t le  t o  car seized for  illegal 
transportation o f  whiskey ,  S. v. 
L a w ,  443; i n ju ry  resulting i n  at-  
tempting t o  scotch rear wheel o f  
t ruck ,  Benton v. Johnson, 625; in-  
jury t o  automobile caused b y  loose 
horse running in to  side, Bethune  v. 
Bridges, 623 ; joinder o f  additional 
parties i n  automobile accident 
cases, Grant v. McOraw, 745; vio- 
lation o f  sa f e t y  statutes i n  general, 
Beaman  1.. Duncan, 600;  S. v. Woo-  

trn.  628; due care i n  general, Hill 
2 .  Lopez, 433 ; T y s o n  2;. Ford, 778; 
turning,  T17ard v. Bozalcs, 273; 
stopping and parking, W e b b  v. 
Hutchins,  1; Morgan o. Coach Co., 
250; IZigqs 2;. Oil Co., 774; T y s o n  
1.. I,'ord, 778; intersections, W a r d  v. 
Bowlcs,  273 ; Hill v. Lopez, 433 ; 
A'ichols 7.. Goldston, 514; Qaskins 
v. Kellll, 697 sudden emergency, 
Spc~rks  v. Wil l i s ,  26; legal age and 
dri\ing licenqe, Bcnniun v. Duncmz, 
600; defective brakes held not  
proximate cause, I?caman v. D'un- 
errn. GOO; o1)structions on or near 
highway. Wood v. Tel .  Go., 605; 
<peed i n  general, Bokcr  1. .  Pcmot t ,  
358; Stcelnzan 1.. Benjield, 651; T y -  
sori I.. Ford,  7;s; Riggs v. Oil Go., 
771 ; pawing 7 ehicles traveling in 
ol~posite direction, Webb  v. Hutch-  
ins, 1; Sisson v. Royster,  298; bi- 
cycle$, Cowper I , .  Brown,  213; 
T o n c ~ ~  7%.  Hendemon, 233 ; pedes- 
trians.  I17trrd v. Bowles.  273 ; Gas- 
ktns ?. Kcll?/, 697; children near 
l i igl i~vay,  Sparl's c. Wil l i s ,  25; Mor- 
qtrn Coac11 PO., 280; e ~ i d e n c e  a s  
to speed, W r b b  1 ) .  Hutchins,  1 ; 
T'oncli I . Hcwdcrson, 2.53 ; suffici- 
ency o f  e\idence and nonsuit on  
is-nc of negligwce.  Sparks  v. TPil- 
lis, 2.5 ; Cozvper c. Broicn, 213; 
T I  w d  Y. Brown,  273; Sisson v. Roy-  
stcr,  298; Wel l s  2;. bur tor^ Lines,  
112; Sickols  v. Goldston, 514; 
Buker  1, .  Pel-rott, 558; Stee lman v. 
Bcnfield,  651; nonsuit  on issue o f  
contributory negligence, A f c K ~ n n u n  
2.. Notor  L in t s ,  132; Cozopcr v. 
Brown,  213 ; I'oncy 1.. Hctzderson, 
233 ; W a r d  v. l lowles,  273 ; dforgan 
u. Conch Co., 280; Sichols  v. Gold- 
stotl, 614; Balker v. Perrott ,  558; 
Tyson  71. Ford 778; Rigqs v. Oil 
Go., 774; n o n s ~ ~ i t  on ground o f  in-  
tervening negligence, Beanzan v. 
Duncan, 600; nonsuit  o f  co-defend- 
ant ,  We l l s  c. B,irto?t Lines,  422; in- 
structions i n  auto  accident cases, 
Gurvey v. Cfrefjhozrnd Gorp., 166; 
Guskins 11. Kel ly ,  697 ; contributory 
negligence o f  guest or passenger, 
WILL v. Lopez, 433; parties liable t o  
guest or passen:er, W e b b  v. Hutch- 
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ins, 1 ; culpable negligence, S. v. 
Wooten, 628 ; homicide and assault 
prosecutions, S.  v. Uawson, 85;  S. 
v. Jlc_llahan, 293; S. v. Wooten, 
628; prosecutions for reckless driv- 
ing, 8. a. Flinchun~, 149; S. v. Hol- 
brook, 620; S. 2;. Steelman, 634; 
prosecutions for drunken driving, 
S. 2.. Flinchem, 149; S. v. Holbrook, 
620; revocation and suspension of 
driving license, I n  r e  Wright, 301 ; 
I n  re  Wright, 584 ; S. v. Barrier, 
751. 

Baggage-Injury to passenger on bus 
by falling baggage, Williams v. 
Coach C'o., 191. 

Bail-See Arrest and Bail. 
Bang's Disease-Regulations relating 

to importation of cattle, S. v. Love- 
lace, 186. 

Barbers-Licensing of veterans with- 
out examination, Motleu v. Board of 
Barber Exaininers, 337. 

Bastards--Habeas corpus will not lie 
a t  instance of father to obtain cus- 
tody of illegitimate child, I n  r e  Mc- 
Oraw, 46;  prosecutions for failure 
to support, S. v. Stiles, 137. 

Bicycles-Collision on highway, Cow- 
per v. Brown, 213; Toney v. Hem 
demon, 253. 

Bills and Notes-Debt is asset where 
debtor resides notwithstanding that  
note has been given therefor, Can- 
non t.. Cannon, 211; when defend- 
an t  denies that  note was to carry 
interest and alleges that  payment 
was to be out of particular fund, 
judgment on pleadings is error, 
Carroll v. Brown, 636. 

Board of Health-Regulations relat- 
ing to importation o$ cattle, S. v. 
Locelace, 186. 

Bonus-Contract to pay bonus is en- 
forceable, Chew v. Leonard, 181. 

Bottling Companies - Liability for 
bursting of bottled drink, Davis v. 
Bottling Go., 32. 

Boundaries-General and specific de- 
scriptions, Lewis v. Purr ,  89. 

Brakes-Evidence held not to show 
causal relation between defective 
brakes and accident, Bearnan v. 
Duncan, 600. 

Briefs-Exceptions not argued in 
deemed abandoned, Randle e. 
Gradu, 159; IS. v. Rnndolph, 228; 
Pennu 1'. Rtone, 295 must succinctly 
state qntstions of law, Steelnzan v. 
Benpeld, 651. 

Broadside Exception-To charge, S. 
v. Anderson, 720. 

,Brokers-Seller necesqary party in 
cross-action by broker against pur- 
chaser for breach of contract. Lam- 
pros v. Chipleu, 236; broker may 
maintain such action against pur- 
chaser, Chipleu v. Morrcll, 240. 

Brucellosis-Regulations relating to 
importation of cattle, S. v. Loce- 
lace, 186. 

Burden of Proof-Required of State, 
S .  2;. Warren, 22 ; S. v. Harveu, 62;  
of showing intentional killing with 
deadly weapon and rebutting pre- 
sumptions ariqing therefrom, S. 2;. 

Childress, 208 ; where defendant 
pleads not guilty i t  is error for 
court to assume that testimony of 
confession is true and charge that 
burden is on defendant to rebut 
presumption of killing with deadly 
weapon. S. v. Snead, 37;  of prov- 
ing posseqsion of liquor came with- 
in exception, S. v. Holbrook, 582; 
in prosecution for perjury, S. v. 
Webb, 304; in actions in ejectment, 
Tee7 v. Johnson, 155; is  on plain 
tiffs to establish title alleged, 
Pm'tchard v. Fields, 441; in quo 
warranto proceedings, Owens v. 
Chaplain, 705 ; of proving authority 
of corporate oficers to execute 
deed, Tuttle v. Building Corp., 507; 
is on buyer to prove breach of war- 
ranty and extent of recovery, Yarn 
Co. c. Mauneu, 99. 

Burden of Showing Error-S. v. 
Hedyebetli, 259; Sisson v. Rouster, 
298; 8. v. Whitaker, 353; S. v. 
Choate, 491; S. e. Gardner, 567; 
Peeples v. R. R., 590; S. v .  Wooten, 
628. 

Bus Companies-Negligent injury to 
passenger by, see Carriers ; carrier 
may enjoin slander by competing 
carrier which injures its business, 
Transit Co. v. Coach Co., 768; but 
may not enjoin illegal rates or 
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schedules, Trans i t  Co. v. Coach Co., 
7 - 7  
t 6s. 

Businesses a n d  Professions-Barber 
Act, Motlcy I > .  Board of Barber  
I.:xa))tit~crs, 337. 

Cancellation of Instruments-Gmntee 
tilking p r o ~ c r t y  subject to  prior 
l w s e  ca~l l io t  a t tack  lease, Leno v. 
Ins.  Co., 301 ; pleadings, Pickctt  c. 
C) L'cr111 all, 437. 

C a ~ ~ - A d ~ ~ ~ i s s i b i l i t y  in eridencr,  S.  v. 
I-loolis, GS9. 

Carriers-Carrier may  enjoin d a n d e r  
11y conilleting carrier which injures 
i t s  I)nsine<s, l7t .uns~t CO. 1.. Cot~rh 
Co., 768; 1111t nlny not enjoin illegal 
ra tes  o r  schedules, Trans i t  Co. 1. .  

Couch Co., 768; duty  to  operate, 
Siltclnir v. R .  I?., 389: ra tes  a n d  
tariffs,  R. R. 1.. Pavzng Po., 94;  care  
rc,qnire(I in carriahe of passengers, 
G'urccri 1,. Qrc!/ho~rnd Corp., I66 ; 
If tcltrphries 1. .  Cotrch Co., 399 ; lia- 
Iulity of car r ier  fo r  ac ts  of fellow 
pmwngers .  1T'illianls 1.. Conch Co., 
1!)1 ; injuries to  passengers in t r an -  
sit. G n r w u  1.. @rct/hound Corp.  
166 ; T17111~o~~~s 1.. Coach Co., 191 ; 
I1 rrt~rphrirs 1.. Cooch Co., 399. 

Case 0x1 Appeal-Mast he str icken on 
nlotion when not ser red  within 
time, Ha l l  I.. Rol~inson, 44 ; absence 
of is  riot ground fo r  dismissal, Ha l l  
2.. h'obirlson. 44;  dismiswl  fo r  fail- 
u r e  to qerve statement of. A. 1'. 

B r c r x ,  352; illness of cour t  re- 
porter not ground fo r  ccrtiora?-i, 
A ?.. I'nwott, 752; is  necessary t o  
present exceptions t o  oral  testi- 
mony, Rtcssos c. Bailey, 783; agreed 
case must be signed by hot11 par- 
ties, Rtrssos e. Bailey, 783; court  
may  sett le only where there  i s  dis- 
agreement, Rusaos v. Bai l tu ,  783. 

Cattle-Regulations relating t o  im- 
portation of, S. v. Lovelace, 186. 

Carcat-See Wills. 
C'awc~t Emptor-Implied warranty  in 

snle of ~ e r s o n a l t y ,  McConwdl v. 
Jolres, 218. 

Cn-tiortr?i-Review of habeas corpus 
proceedings f o r  custody of minor 
i s  solely by rwtioraf-i, 1% r e  Thowip- 
son, 74;  review of order of execu- 

tion i s  113- r c t  t iwor t  mid not appeal, 
R 1 5 .  P c t o s o l ~ ,  736; petition for, 
dwied  for  f:~illlre to  show merit  or 
to  ~ i e g n t i ~  tx I:whes, 8. v. Parrot t ,  
-r9 1 ~ ) ~ .  

C h n ~ : ~ c t e r  Eric13nce - I n  homicide 
~)l'osecntion, ilistrwtioli a s  to evi- 
clence of drceasect's I iolent charac- 
ter upoli q n e ~ t i o n  of <elf-defense, 
held inadequate,  S. v. Riddle, 231; 
in<truction on effect of character  
elictence hcld without error,  6. v. 
Jlc llctlttrrr, 293 ; e l  idence of good 
character not ~ u l ~ s t a ~ ~ t l r e  evidence 
in c i ~  il action.;, X o r g u ~  1.. Coucl~ 
('0 . 280. 

('hnrge-See Inqtructions. 
( 'ha t t r l  Mortgngc~s-Party nndertak- 

illg to  re-finall-e chattel  mortgage 
lltltl ngeut of mortgagor within 
mealling of enihez~lemelit  statute,  
r4' 1' (A ?l tr//. t23, 

('liiltlre~i-r)nty 2f clrirers to  keep 
p l o l ~ r r  lookont for, Apnrks 1.. Willis, 
2.7 ; If or</trtr I . Conrh Po., 280 ; 
t n  e l \  r - y w r  old Iwy hr'ld guilty of 
contlll111tory nc,gligence while rid- 
ini. I~ic~ycle. !i"o)~cri v. Hordcr.ro~z, 
5 3  : thirtrrn-year-old child held not 
gnllty of c8ontrl ~ n t o r y  negligence a s  
n1:r t t r r  of ]:I w, l o l~ j t~ r r  1%. Cocrc'l~ Co., 
2hO: :~ttracTire nnis:~lic~e. Sicltols v. 
I < .  K., 222: carnal  knon ledge of fe- 
111:1le Ilet\\een 14 nnd 16, N. 1.. Bq j -  
o ~ t ,  641 ; jnri*diction of Juvenile 
Conrt  to award  ru*tody, I n  r e  
T11o11tpso11, 74: I t t  ~e Bi~tngaixer ,  
6%; a\\aii l ing c~istotly of minor 
children in divorce action, Winfield 
1.. Il'it~ficltl, 231: ; Brake v. Brake,  
609 ; 1 1 1  rc  Bigpers, 713 ; in habeas 
c'orprr~ p roc red ing~ ,  I n  r e  VcDrazc, 
46:  In  r c  T l t o ~ ~ r p s o ~ ,  74; 112  r e  Bar-  
tcrtk, 113; 1 1 2  rt: B ~ g g t r ~ ,  743; con- 
clu<i\ eness of decree of m o t h e r  
s ta te  awarding custody of children 
in dirorce action, I n  r e  Btggo-s, 
743. 

Circ~mis tant ia l  Evidence - Instruc- 
tions on, S.  v. lTTcrrroz, 22;  suffi- 
ciency of, to sustain conriction, A. 
1.. Tl'arrcrt, 22: R. 2;. Harvef/, 62;  
S. 2%.  C ~ f f q j ,  119; S. v. Minto)i, 518; 
A'. 1.. Jlussorgill, 612; S.  v. Ander- 
son, 720; S .  c. Peterson, 736; of 
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negligence 11eld insufficient, Haltn v. 
Pe rk i~ t s ,  727. 

Cities-See Municipal Corporations. 
Classification-Right of Legislature 

to  make, in application of lams, 
Xotlc?! 1.. Board  of Barber  Examin-  
ers. 337; S. v. Glidden Co., 664. 

Clerks of Court-False testimony in  
sanity hearing i s  perjury,  S. c .  
T17ebb, 304; interest  in reelection 
does not disqualify froni adminis- 
tering oaths for  absentee ballots, 
O t r o ~ s  r .  Chnplin. 705 ; jurisdiction 
of clerk over dower does not oust  
equitable jurisdiction of Superior 
Courts, Ar t i s  c. Artis ,  754; juris-  
diction a s  probate court ,  I n  re  Will 
of Hine,  405; jurisdiction a s  juve- 
nile court ,  I n  r e  TAompson, 74; I n  
ye R~c?~tbarner ,  639. 

Clothes-Ad~nissibility in evidence of 
clothes found a t  scene of crime, 
N. 1 . .  Hooks, 689. 

Cloud on Title-Plaintiffs' evidence 
hcld for  jury in action to remove 
cloud on title, Lal/den 7.. Lauden, 5. 

Coca-Cola-Liability fo r  bursting of 
bottle, Dacis v. Bott1i)lg Co., 32. 

"Collision"-Baunz v. Ins .  Co., 523. 
Color of Title-Possession under color 

under trustee's deed runs  from 
date  of execution of deed and  not 
da te  of foreclosure, Lallden v. L a y  
den, 5 ;  seven years possession 
under, ripens title, HlcgRes v. 
Olicer, 680. 

Commerce--T a r i ff schedules and  
freight charges, R. R. v. Paving 
Co., 94:  regulations relating to  im- 
portation of catt le held not burden 
on, 8. r .  Locelace, 186. 

Conlniissioner of Insurance-May not 
authorize waiver contrary to  s ta tu-  
tory policy form, Glover 2;. I n s .  Co., 
196. 

Co~n~niss ioner  of Revenue - Time 
within which Comnlissioner of 
Revenue may review income t a x  re- 
turns  and  make additional assess- 
ments, Knitt ing Vills  2;. Cfill, Comr. 
of Revenue, 764. 

Co~nnlon K n o w l e d g e J u d i c i a l  notice 
of mat ters  within. Williams v. 
Coach Co., 191; use of space inter-  
vening between sidewalk and  street  

for  poles, signs, etc., mat ter  of, 
Wood r .  Telepho?ie Co., 605; in- 
struction a s  to  period of gestation 
Iteld without error,  S .  v. Bruunt,  
641. 

Conin~on Law-S. r .  Bishop, 371. 
Compe~lsation Conlnlission-See Mas- 

te r  and  Servant. 
Complaint-See Pleadings ; portion of 

complaint wi thdrawn held compe- 
tent evidence fo r  defendant a s  ad- 
mission, Davis v. Morgan, 78;  filing 
of amended complaint insti tutes 
action f o r  purpose of deterniining 
limitations, W e b b  v. Egglestoqt, 574. 

Concurrent Jurisdiction-of Record- 
er 's  Court  and  Superior Court, S. 
v. Reavis, 18. 

Condemnation-Decree in  condenina- 
tion proceedings need not be regis- 
tered, Light Co. v. Bownnn ,  319. 

Condonation-As erasing grounds for  
di\ orce, Eggleston v. E g g l e s t o ~ ~ ,  668. 

Confiscation-Forfeiture of property 
u ~ e d  in lottery, N. v. Richardson, 
426. 

Conflict of Laws-Recordation of for- 
eign will. Lewis 2;. F u r r ,  89; juris- 
diction of our  courts of ,cayeat t o  
recordation of exemplification of 
will probated in another  state,  I n  
r e  IITill of Chntinnlz, 246 ; adniinis- 
t ra tor  cannot maintain action out- 
side s ta te  of his appointment, Can- 
?loll C. C U I Z ~ O ~ ,  211 ; our  courts 
have  no jurisdiction over offense 
comniitted in another state,  S. v. 
Carson, 151. 

Connor Act-Decree ir, condemnation 
procecdings need not be registered, 
Light Co. 11. Roz~~n~ t rn ,  319; does 
not apply to deed given without 
consideration, McRar!! v. UcRary,  
714. 

Consent Judgments-That referee's 
findings should be conclusive held 
binding, Ferrell  v. Worthinyton, 
118; nature  and  essentials of, Afc- 
R a r u  v. VcRary,  714. 

Consolidation of Actions-Power to  
consolidate actions fo r  trial, Pee- 
ples v. R .  R., 590. 

Conspiracy-To violate restraining 
order, Manufacturing Co. z. Arnold, 
376; liability of conspirator fo r  
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actq committed by co-conspirator, 
N. 2.. Brooks, 68. 

Conctnbles-Tnljlor v. Wake Forest ,  
247. 

Conc;titntional L a n7 - Constitutional 
c[uec;tion will not he decided when 
decision may he based on question 
of 1c.s import, Anzick v. Lancaster,  
157; co~isti tutionality of s ta tu te  
settinq up A.1I.C. Store cannot be 
nttackcd by proceedings to abate, 
:inrick I>. Lanroster,  137; State  may 
11ot adjudicate title to lands lying 
ciutpide i t s  boundaries, J fcRary 1 .  

JIc.Rtrry. 714 ; jurisdiction of our 
conrts of ca t ea t  to recordation of 
c\emplification of will probated in  
n~iotl ier state,  I12 r c  Will of Chat- 
111(111, 246; motions for  new t r ia l  on 
ground t h a t  defendant was  denied 
due process in criminal prosecu- 
t ~ o n .  8 r .  Hcduebeth, 259; con- 
twnnor i s  not entitled to jury t r ia l  
in contempt proceedings, Manufac- 
tui i n q  Co. 1.. Arnold, 375; General 
A c w n l ~ l y  is without power to  a l ter  
constitutional qualifications of elec- 
tors, Ozceiis v. Ckaplin, 705; State  
otficials, may perform duties out- 
s ~ d e  the State, Ownts v. Chaplin, 
705 ; Legislature may allot  juris- 
diction to Superior Courts, I n  r e  
Il.'right, 584; pnhlic policy is for 
lc@slature, Jfotleit 1.. Board of 
Barber  Examinn's,  337 S. v. Whit- 
akcr,  352 ; delegation of legislative 
power, I n  r e  I17riqht, 584; courts 
have inherent authority to review 
action of atirninistrative agency, I n  
r(, I17r!qht, 584; power of courts to 
d13termine constitutionality of stat-  
utes, dtotlf!i ?>. Board of Barber  
Eqanliners, 337; S. v. Whitaker, 
352; State  police power, S .  v. Whit- 
aker,  352; Motley 27. Board of Rar -  
b w  ExanzivcXrs, 337; S. v. Bishop, 
3,X; S. I-. L o ~ ~ l a c e ,  186; S. w. Glid- 
d m  Co., 664; free speech and  as- 
sembly, S. v. Whitaker, 362; ex- 
clusive emoluments, Motlel~ v. 
Board of Barber  Examiners 337; 
equal protection and  application of 
laws, Notley v. Board of Barber  
Exanlino-s, 337; S. c. Whitaker, 
302; S. v. Gliddcn Co., 664; full  

fa i th  and credit to foreign judg- 
ments, NcRalli  v. McRary, 714; 
1 1 1  r e  Biggcrs, 743; burden on inter- 
s ta te  commerce, S .  v. Lovelace, 
186; right t o  .ury t r ia l  i n  criminal 
prosecution, S v. Daniel, 536; due 
proceis ill criminal prosecution, S.  
1 , .  Hcdgcbftll, 259. 

Contempt of Co~rt-~?ffg.  Co. v. 
Arnold, 373. 

Contentions-Chxrge on, 5'. v. Cor- 
I-dl, 28;  S .  I- Alston, 555; S. w. 
Br:ja?it, 641; i?. 11. At~dcrson, 720; 
misctaternent of must be called to 
court's attention, S .  r. Dazoson, %; 
S v. Oe~ttrll, 613; S .  21. Hooks, 689. 

Contingent 1,in itations-$?ctton a.  
Quiner111, 106. 

Contingent Rem: inders-Van Winkle 
c. Berqcr, 473; Schaeffer v. Has -  
seltine, 454 

Continuance-Discretionary denial of 
motion for  continuance not review- 
able, S .  1.. Culhersoit, 615. 

Contractor-Per1t.y v. Paving Co., 479. 
Contracts-To d c ~ i s e ,  Dunn 2;. B r e w  

w, 43;  Steuwrt v. 1Vflr-ick, 429; 
Jawzcrson a. Logan, 540 ; t o  convey, 
see Vendor and Purchaser ; of sales 
of personality, see Sales ; insurance 
contracts, see Incurance ; partner- 
ship agreemex s, see Partnership ; 
cancellation of, for  f raud,  Piclcett 
I.. O~.cr?izo~i, 437 ; agreements t o  
care  for  grantor,  Cox v. Hin,~haw, 
102; facts found held to support  
concluqion thai menlorandum was  
sufficient under s ta tu te  of frauds,  
Russos v. Bailel], 783 ; held not  void 
for  u n c e r t a i n t ~ ,  Chew 2%. Leonard, 
181; contract in restraint  of trade,  
S o c  v. McDevitt, 242; parties who 
may ,  sue on contract, Chipley v. 
bfomell, 240 ; pleadings, Wilnzing- 
to!? 27. S c h ~ i t t ,  2%;  interference of 
contractural r ights by third party,  
TVwzston 2;. L u ~ n b e r  Co., 786. 

Contributory Kegligence-On par t  of 
motorist driving while blinded by 
approaching l i ~ h t s ,  VcKinnon v. 
Votor  Lines, 132 ; on pa r t  of cyclist, 
Comper w. Brczcn, 213; Toneu u. 
Hrndersoa, 253 ; of pedestrian, 
Ward v. Bowies, 273; Baker  w. 
P m o t t ,  558; of bus passenger, 
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Gurucy 0. G r c ~ h o u n d  Corp., 166;  
H u n ~ p h f i e s  v. Coach Co., 399; of 
passenger in car ,  Hill v. Lopez, 
433: of theat re  patron,  Drum- 
zorigl~t 1'. Theatres,  Inc., 323 thir-  
teen-year-old child held not  guilty 
of, a s  mat ter  of law, Norgan v. 
Conch Po., 280; in fail ing t o  s top  
hefore t ra \ers ing  intersection wi th  
through highway held fo r  jury on 
question of proximate cause, Nich- 
ols v. golds to?^, 514; nonsuit on 
grounds. of, Penlnud 71. R. R., 528; 
Ilenton v. Johuson, 626; Rings v. 
Oil Cotp , 774 ; T~/son, v. Ford,  778. 

Corarn Kon Judice-3lcRary v. Uc- 
Rary ,  714. 

Corporations-Answer held to  allege 
f r aud  in procuring execution of 
contract  to  sell stock in  corpora- 
tion. Picliett v. Ocertnan, 437; 
jurisdiction of court  where corpora- 
tion is  unable to  elect oficers a n d  
directoru, Thomas I ) .  Baker,  41 ; 
proceedings a t  stockholders meet- 
ing may be proved by parol, Tut t le  
z.. Building Corp., 507 ; conreyance 
of property, Tutt le z.. Building 
Corp., 507. 

Corroboration - Evidence competent 
fo r  purpose of, S. T. Dawson, 85; 
Ilunrphrles v. Coach Co., 399; S. n. 
Gentr!~, 613: S. v. Hooks, 689. 

i"osts of Court-Hughes v. Oliver, 
680. 

"Cotton Yarn Rules of 1938"-Yarn 
Co. c. Uauney, G9. 

Counsel-Right of defendant i n  crim- 
inal  prosecution t o  be represented 
by attorney, S. v. Hedgebeth, 259; 
improper argument  t o  jury, S. v. 
Little, 417. 

Counties-Chairman County Board 
of Elections, Ozvens v. Chaplin, 705 ; 
sinking funds,  Johnson v. Uorrow, 
58 ; budgets, Johnson v. Norrozo, 
58 ; application of revenue, Johnson 
2.. Nowow,  58 ;  action by county 
should be  insti tuted in  i t s  name, 
Johnson v. Morrow, 58. 

County Fiscal  Control A c t J o h n s o n  
v. 3larrow, 58. 

Course of Employment-Within mean- 
ing of Compensation Act, see Mas- 
ter  and  Se rvan t ;  within ru le  of 

liability for  s e r l an t ' s  driving, see 
Automobiles. 

Court  Reporter-Illnes.; of not  ground 
for  cc9rtiorari, S. n. Parrot t ,  752. 

Courts-Sup~eme Court, see Appezl 
and  E r r o r ;  review of criminal 
caqes, see Cr in~ ina l  L a w ;  power of 
court  to  declare ac t  unconstitu- 
tional, Xotley c. Board of Barber  
L'rnn~rncrs,  337; S. v. Whitaker,  
3 5 3 ;  jurisdiction of lower court  
a f ter  appeal, Vanufactur ing Co. v. 
Arnold, 375 ; Sinelail- v. R. R., 389 ; 
polrer to  1,unis.h f o r  contempt, 
Jfo?z~rfnct~rri?~y Co. v. Arnold, 375 ; 
duty of to control argnlnent t o  jury, 
R. c. Litt le,  417 ; po~ver  to  consoli- 
da te  actions for  tr ial ,  Peeples v. 
I?. R , 590; espreusion of opinion 
by court  during ~ r o g r e s s  of trial, 
N. v. Gardncr,  567; 8. v. Culberson, 
815: P. T Hooks, 689; expression 
of opinion on exidence in instruc- 
tions, Du I is v. Vorgon, 78 ; S.  v. 
Jackyon, 656; i t  is  e r ror  fo r  court  
t o  g i ~  e peremptory instructions 
and  thereupon to  sentence defend- 
ant ,  S. 2 %  Daniel, 536; judge hns 
discretionary pone r  to wi thdraw 
juror and  order mistrial ,  751; in 
prosecution for  drunken driving, 
court  may not order mistrial  and  
order suspen~ ion  of drix er's license, 
R. 1.. Bum5ier. 751; where action to  
t ry  title i s  pending, Superior Court  
may enjoin prosecution of summary 
ejectment, Unsscnr/ill v. Lee, 35;  
jurisdiction in summary proceed- 
ings where  corporation i s  unable 
to elect officers, Thonzns v. Bakw,  
41 ; ~ ~ h e t h e r  resident judge can con- 
firm foreclosure v i le  out  of term, 
Grudy v. Pa rke r ,  54 ;  judicial 
knowledge will be taken of te rms 
of Superior Courts, Gmdy  2;. Par -  
ker, 54 ;  S. 1.. Andwson, 720; our  
courts have no jurisdiction over 
offenhe committed in another state,  
S. v. Carson, 131 ; administrator 
cannot maintain action outside 
s ta te  of his appointment, Cannon 
c. Cannon, 211 ; jurisdiction in gen- 
eral .  J I c R a r ~ ~  v. J lcEary ,  714; juris- 
diction of Superior Courts, I n  r e  
Il'liyht, 484; Brake  v. Brake,  609; 



YO0 WORD AND PHRASE IKDEX. [228 

l l ' i l ~ ~ ~ i i t q t o ~ t .  1.. &'tll~irtt, 2%:  S .  v. 
I~c,trris. 1 8 :  Sto~rcs t rcc t  1:. X c u ~ s ,  
11:: : jurisdiction on agpenls f rom 
nlllnicil)i~l, county iind recorder's 
court. by4'. 1.. IZic~hfrrdsolt, 426 : Brakc  
I.. ljrtrlic, GO!): A'. I.. l 'ctersot~, $36; 
j111 i4 i (~ t ion  011 nppe:~ls f r o n ~  clerk, 
l i t  rc I17ill of H i ~ t c ,  405: 111-tis 1:. 

.I r t is  ; 754 ; jnristliction on appeal 
fro111 jnstice of the pc'ace, Cr'oi?is e. 
.lIcLorrtl, tG5 : jilristliction to review 
:1cztiou of nduliuistrative ngnlcl-. I I L  

Il'riglt t, 55-1 ; jurisdiction of re- 
( ~ ~ r d e r ' s  conrt. S. I . .  Rcn~:is, 1 8 ;  
recordation of foreign will, I n  re 
l17ill of C'lrtrtlittru, 246; juvenile 
ccurts,  see  C'lcrks of Superior 
( 'onrts : pro l~a t e  jurisdiction of 
clcrks, scc Clcrlts of Court ; jnris- 
tlic3tion of clerk over dower does 
not ollst eqni ta l~le  jurisdiction of 
Slllwrior Courts, d r t i s  c. Artis,  
754. 

( 'ovr~lnnts-See Deeds : bond for  
quiet  enjoyment, Auttcrfield 1:. 

.V~~~t i t i i r{~,  467. 
Criminnl Lan-Fact t ha t  alleged 

\\-rongs a r e  crinres does not per-  
force r t~ l~ t l c r  injunction inapplica- 
l~ l c .  l'r(111~if PO. I . .  Coach Co., 768; 
where s ta tu te  does not provide pen- 
alty.  I)re:~ch is  ~nisdemeanor,  S. v. 
Bishop. 371 ; principals, niders and  
abettors,  R. 1 . .  Brooks, 6 8 ;  S. V. 

Forsltcc, 268;  S .  v. Riddle, 251 ; 
State  conrt  has  no jurisdiction of 
a1)andonment occurring outside of 
State,  A. v. Carsow, 151;  plea of 
not guilty, S. I.. &'?lead, 3 7 ;  plea in 
:InmtLsty, S. I - .  Foster,  7 2 ;  judicial 
notice. A". v. A?ido.son, 720; pre- 
s u m ~ t i o n s  and  burden of proof, A. 
z.. Slretrd, 37 ;  S .  c. Harccl!, 62 ;  evi- 
dence of guil t  of other offenses, 
A'. I.. Chontc, 401; opinion evidence, 
A. ?.. I)tiic.so~i, S5 : 8. v. Fliwchutn. 
140 ; fingerprints. A". I.. Minton, 518 ; 
footprints, A'. I . .  l r a r r en ,  22;  flight 
a s  itnplied admission of guilt. S. 1;. 
Pctcrsolt, 736 ; silence a s  implied 
:tdlnission of guilt. S .  v. Gentry, 
643 ; defendant's cap found a t  scene 
hcld compc to~ t .  S. 1:.  Hooks. 689; 
photographs, 8. 1.. Oanlner,  567 ; 
experimental evidence, S. v. PhiZ- 

lips. 595; cross-examillntion, S .  v. 
Ed~r-o~.rl,s, 153 : AS. 1'. Eitslc!y, 271 ; S. 
1.. ('lrotr to. 491 : corrol~orntive evi- 
dence. S. 1.. Iltrzcso?~., S3 ; S. r. Gen- 
trll. 643; S .  ':. Hooks, 689 ; impeach- 
ing evidence, S. r .  CRoatc, 401; ad-  
tnission of t)vidence colnpetent fo r  
restrietetl llnrpose, S'. c. Cfcntry, 
643; withdr:i~v\.nl of evidence, S. v. 
('lrotttc, 491: es1)reesion of opinion 
11y conrt  during progress of tr ial ,  
N. 1.. (:tru71tc.r, 567; A.  o. C?tlberson, 
613: S. 7%.  Hooks, 689; argument  
of solicitor, A. c. Little, 417; court  
tniiy ortlcr mistrial ,  A". I.. Bawicr ,  
751; snfficirncy of evidence a n d  
nolisuit. S. 1, I17cl)l), 304; 8. c. War- 
rt.,r, 2 2 ;  S. 1.. H ~ f r r c ~ j ,  62: S. v .  
Coffe,i/, 119 ; S. I , .  Sl'cuvcr, 30 ; S. v. 
BIuswir,qill, 612 : Sf. 1 . .  Xi?l ton, 518 ; 
A". I.. Yclirc~ll, 313 ; directed verdict, 
A'. I. .  Uuitic'i, 536: form a n d  suf- 
ficiency of iwtruct ions  in general, 
S'. 1..  JOC~<.SOII ,  656; applicability t o  
evidence, 8. I.. .4lsto)l, 555 ; state- 
m e l ~ t  of evidence and  application 
of law thereto, R. 1'. S11ccrr1, 37;  S. 
I . .  F l i i ~ r l i i i ~ ~ t ,  140;  N. I:. Edicards,  
153 ; S. I > .  Riddle, 251; S. v. Mas- 
sc.irgill. 612: N. I . .  JncFso?~.  696; 
charge on circunlstnntial evidence, 
8. 1 . .  Il7crrrc,?t, 22 ; expression of 
opinion it] charge, A. 1'. J ackso~r ,  
656 ; R. I.. rl ~tderso,~. ,  720 ; charge 
on less degrees of crime. R. v. Chi!- 
dress, 208; S .  I.. E 'o~s l~ce ,  268; S .  v. 
Rcll, 659: c l -arge  on credihili y of 
ilefcntlant, f ' .  1:. McXnhen, '293; 
charge  on cot~tentions,  S .  I:. Correll, 
28 ;  8. r.  Bls!on, 555 ; S. I.. Bqlant .  
641 ; rec:illin,: jury and addit ional 
instructions. A. 2:. Br,ijo~zt, 641; 
form, sufficienc~ a n d  effert of ver-  
dict, A. T. C'lwnte, 491; ar res t  of 
judgment, S. c. Foster,  72;  S. 2;. 

Pllillipx, 446; new t r ia l  for  depriva- 
tion of constitutional rights, AS'. v. 
Cl~esno,i, 259 ; punishment must be 
based verdicl-, 6. e. Barr ier ,  781 ; 
no appeal from execution of sus- 
pended sentence, S .  c. Pcte.rson, 
736 : jurisdiction of Supreme Court  
is derivative, S. 1;. Peterson,, 736; 
cert iorwi,  A. v. Pnrrot t ,  752; con- 
clusiveness o:? record, S. v. Sn.ead, 
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27 : R. I:. l l7cc tc~r ,  39 ;  esceptiorls to  
c.harge, 8. c. Brooks, 68 ;  S. a. A n -  
d r ~ s o i t ,  720; S. c. Dazcsow, 8 5 ;  R .  
1.. Ucntry. 643 ; S.  I . .  Hooks, 689 : 
c ~ s c q ~ t i o n s  not discnssed in hrief 
alnndoned, 6. 1 ' .  Itandolph, 228; 
dismissill for  failure to  prosecute 
n1~pt~;iI. S. 1:.  Brecxe, 362; dismissal 
for  defective record, S. 1:. Daniel, 
5:X: review of discretionary mat- 
ters. S. 1.. Qilberso)i, 615; presunllr- 
tionr; and  burden of s h o w i ~ ~ g  error,  
8. 1.. Hcdgebeth, 259; S .  c. Whit- 
trl;cr, 3 5 2 ;  S.  v. Il'ooten, 628; 8. v. 
C'lrotrtc, 491; A. c. Gardner,  667; 
harnrlcw and prejudicial error,  6 .  
1.. f)rc~r.so~i, 85 : S .  v. Edwards ,  153 ; 
S. v. Ensle,t/, 271 ; R .  u.  Pl~ i l l i p .~ ,  
59.5 ; S. 1:. Cttlbersow, 616 ; S. I). 
Hollirook, 620: S. I). DeRerr!~, 147; 
S. I . .  ,ImcLsorr, 656; R .  v. Webb, 304 ; 
S.  1..  Choatc, 491 : S. v. Gard~ le r ,  
567: S. 1.. A?ldel-sou, 720; S .  1.. Gew- 
tr!~. G42: 8. 1 : .  Hooks, 689; er ror  
cnretl hy verdict, 208;  review of 
tintlings on motions, 8. 1;. Hedgp- 
h(,flr. 259; remand fo r  findings, S. 
1.. fi'ostr'r, 72. 

Criminill Segligence-In operation of 
antol~iol~i le ,  8. v. D'~IICXON, S15 ; 8. c. 
JlcMrrlrrrri, 293 ; S. 1;. Wooten, 628. 

Cross-Examination - Extent  of is  
within discretion of the  court, R. v. 
Ed~c~r r r l s ,  163 ; R. u. Ensleu, 271 ; 
State concluded by defendant's an -  
s\rers on cross-examination relat-  
in:: to  c'ollateral matters,  S. v. 
('ltotrfr, 401. 

Crossings-Accidents a t ,  Penland c. 
R. R., 528. 

rro,w\Ynllc - Respectire duties of 
lwlestrian and motorist a t  un- 
marked, Gaskins c. Kellu, 697. 

Culpal~le  Negligence-In operation of 
nnton~ol)ile, S. I:. Dazason, 85 ; S. v. 
McJlc~harr, 293 ; 8. c. Wooten. 628. 

Damages-Recovery of ac tual  and  
punitive damages in action fo r  false 
imprisonment, Cnudle v. Ben bow, 
282. 

Jhtcs-Jndicinl notice will he taken 
of, S. v. Anderson, 720. 

1)en tlly Weapon-Presumptions f rom 
killing with deadly weapon do not 
obtain until killing with deadly 

wealron is a d n ~ i t t e d  or established. 
A. 1.. Jlirrtorr, 1 5 ;  S. I:. Slfead,  37 ;  
1)resumyrtion of intentionnl killing 
with, S .  c. Clr ildress, 208: character 
of wenpon may be inferred from 
111i111ner of use and injury inflicted. 
S. I.. Rcc~rdol~ilt, 328. 

I)enth-P1~es11n11~tion of, f r o m  s e w n  
years ;~ l~sence ,  Lecl 1.. Rridgernow, 
5U5; c\vidence tha t  death resulted 
~ I Y ) I I I  In~llet  wound Irrld sufficient, 
S. 1.. Cttlbrrson, 615 ; r ight  of action 
for wrongful death  is  purely s ta tu-  
tory. Web71 c. Egglestoil, 574 ; t imr  
within which action must be 
I~rought ,  Tl'cbh v. E q g l ~ s t o ~ r ,  374. 

I)ccedr~its-Declarations hy, Dacis v .  
Dclris, 48. 

Declxrations-By clecedwts. Doris c. 
I)wi,s, 48;  dying declarations, S.  z'. 

Eirs l~!~,  271 : against  interest  hy one 
c;lvc~ltor not conlpetent against  
others, Iir re  Will of Cassnda, 548; 
11ortion of compl;lint withdrawn 
Ircltl cao~nl)etent evidence for defend- 
an t  ns atlmission, Dar i s  2.. 31organ, 
78. 

I)etlicatioi~-ltevo(:i~tio~~ of dediw-  
tion. I'ritclrcrrd 1:. Ficlda. 141. 

1)eeds-I)c>scription of I:lnd conreyet1 
i ~ n d  nscert:~inment of bonndaries, 
.set. 1Zonntl:~ries; i~c t ion  to reform 
dwtl  to  a mortgngr. Po.~torl 1 ; .  

l l o i c c ~ ~ ,  202; lessor may not main- 
tain i~c~t ion against  his grilntee for 
denial of hnnting rights to lessee, 
.Inrrrs 2. .  X c i ~ l ~ r ,  444: contracts to 
convey, see Vendor and  Purchaser ; 
execution of, I J ~  corporation, Trtttle 
I.. Brtildir~g Gorp., 507; revocation 
of deeds of gift, I i i rk l a r~d  1 ' .  Deck, 
439 : grantee in dfwl without con- 
s idcr ;~t io~r  not ~)ro t rc te t l  h ~ '  refistrrl- 
tion. .l[t?l?ur!/ I., .llrRcrr!i, 714; pow- 
e r  of t l i~gosit ion,  Slrrrr,ff(~r I . .  Hnssel- 
tirtc, 4S4: f ~ s l a t e s  ;rnd interest cre- 
: ~ t r d ,  .lr?is 1.. :l~?ix. 754: grantee is  
t~oluntl I J ~  stipnlations ere11 though 
11c. tlltrs not siqn deed. Il'i7li1111rs v .  
Joi~ic'h. 141: covt1nants t o  support 
grnntor,  C'o.r c .  Niri.uhair, 102 ; cove- 
I I ; I I I ~ , ~  to r ~ ( ~ o n v e y ,  WiIlio11i8 0. 

Joitrcs. 111 : ~,rocednre to  establish 
title nnder T o l w n s  I.aw. Dnvi8 5 .  

.lfor[jcr?r, 78. 



Il'i~ificld, t'>(': B ~ I I I ~ I *  I.. I j r ~ t l i ~ , ,  fN!); 
111 I./, H i!/,/jc'r.s. 543. 

I k ~ c t r i ~ ~ c ,  of I ~ s t  ('1?:1r ( ' ~ I : I I I ( ~ ~ ~ - - - ~ ~ I , I I -  
foil I.. .lo11 1 1 . ~ 0 1 1 ,  (27. 

1)0111t%tic. A~i~i~~~:~ls---T.i:~l~ilil~ for ill- 
jury (':I n w l  I)-. Ijc,tlr IOIP  1..  Ilritl!j~'s, 
(Xi 

1)oinic~ilc- R ~ ! I I I I I ~  1 . .  Ilr,i/trr~t, 1187 : 
01wt1.s 1.. ('11upIi11, 705. 

I)o\\-c~r-Conve:~i~icinC of land s111,jcc.t 
to  dower I ) $  1111sl~:r11d. .itVis 1.. . l r t is .  - - 
1.14. 

: I ~ I I I  i~~o~lific<ation.  111 IT D I Y I ~ ~ I ~ I ~ ~  
I)istr.ic*t. 24s.. wl id i ty  of assess- 
n ~ ~ ~ n t s ,  i1)id. 

lI.ri(jltt, 301 : 111 rr lTri!/ltt, 58-1 : in 
])uoscc.~~tioii f o r  drni~l tcn  driving 
vollrt I I I : I ~  not o r t l ~ r  inistr i :~l  n ~ ~ t l  
r ) l ~ I t ~ r  s ~ ~ s ] , o i : : i c ~ ~ ~  of driver's l icwsr .  
S. I.. Brrrric.1.. 7.51: t~vit lcnrr 1rc31d 
11ot to show C~:IIIS:II 1~~1:1tio1i l)et\vtv,~~ 
f:~il~lr . t ,  to  I ~ : I \  t. lic,eiisr :rntl ;~cci t lc~l t .  
/IOU I I I ~ I I I  r .  [ ) I I I I ~ . / I I I .  600. 

I ~~~o~v~ii~~: . --T. i : i l~i l i ty  of prol~r ie tor  of 
s\vi~nnring 1,001 for  t lc :~t l~  of l ~ a t r o ~ r .  
Htrlr 11 1.. l ' o ~ l , ' i ~ ~ s .  727. 

I )IVIII<I,II r)r i \-  II~,z--&'. 1.. I"li11c11 CII I .  

1-19 : S'. I., IIollrrooli, 620 : in pros(,- 
cntiou for  t l ~ ~ ~ n l i c m  c l r i ~ i ~ ~ g .  cuurt  
Inny 11ot ort11.r 1n i~ t r i a1  ant1 ort lrr  
uusl~'usio11 of tlriver's licensc~. S. I..  

flrrrt.ir,r, 7.51. 
I ) r u ~ i l ~ n i t ~ t ~ s s ~ - - ~ ~ s  ground for  : i l i l no~~y  

witl lol~t divoi~cc. Hcst 7.. llcst, 9 ;  
tt7stinroriy :IS to. S. 1'. Drrir'sotr. S;,: 
N. 1.. P ~ ~ I I ~ / I / , I I I .  149; S. 1.. Ilolbrook, 
(720 : l)~ 'ostacutio~~ for  in:~nsliiirglltc'r 
for  rcclilt~ss c! r i~ ing.  S. c'. DIIWSOII,  
,5 ; S. 7.. JlcJ!trl~ntt, 293. 

L ~ P  Proc~,ss-JIotion for ncLw t r ia l  1111 
ground tlla t tlrfcndnnt W:I s dtx~~irt l  
due I I ~ O C P S S  or his ~oi iv ic t ion  was 
c20ntr:rry t o  1:1w of tllc. land. A'. 1 . .  

Hcd!/clic~tl~. 2.i9 : "Right to \Yolk 
1,nw" dors n ( ~ t  ~ i o l n t t ~ ,  AS. v. Il'lrit- 
(~ l i~ t . .  3.5;. 

1)ying D P I ~ I : I I ~ : I ~ ~ ~ I I I ~ - ~ Y ,  T .  Et?,sl(>!~. 271. 
I * : : I ~ ~ I ~ I ~ I I ~ ~ - - ( ' ~ : I I I I I  of. I)y t l~tl icxtion 

tlt.11it.d oil g ~ o r n ~ d  of w i t h d r n ~ w l  
from t l tv l ic :~t io~~.  Pritrktr~.tl 1; .  

I<'ic,ltls, -141 : cxtcnt of e:~srnient ant1 
intrrferrncc., 1,iyllt ('0. 1'. I3o1c~tnn, 
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319: no right of prescription to  pol- 
lute streams a s  against  State,  s. v. 
O l i d d ~ n  Co., 664. 

Ejectnien-Power of Superior Court 
in which action to  t r y  t i t le i s  pend- 
ing to enjoin ljrosecution of sum- 
1n;lry e jwtment ,  V u s s e ~ ~ g i l l  ?;. Lee, 
8.7 : jurisdiction of suninlary eject- 
ment, h'totcestrcet v. 3leun.s, 113; 
(;oirrs 1.. VoLoud, 653; appeals to 
Superior Court  in summary eject- 
ment. Goins 2;. UcLond, 655; non- 
snit  in summary ejectment, Xills  
1 . .  I.cvrccr Co., 116 ; Stafford v. Yale, 
220 : 11nrden of proof i n  actions in 
cbj(,ct~nent, Teel ti. Johnson, 155 ; 
nonsnit in ejectment, Teel 2;. John-  
xon. 153; recovery of rents, Hughes 
1.. Olircr, 680. 

Eloc.tion of Remedies-Between res- 
cission and action fo r  f raud,  Randle 
r .  (ir(1d.11, 159. 

Elrc.tioii>--Ahsentee [)allots, Owens v. 
('11 (11~1ir1, 703. 

I.:n~lwzxlement-S. v. G c n t r ~ ,  643. 
I<lurrgt~l~c'y .T~~dges-Iaadvertellt e r ror  

in dirtc. tlocs not invt~l ida te  coni- 
nlirsion of Ihnergency Jltdge. S .  1:. 

A ntloson, 720. 
ISn l i l~~n t  1)omain-Decree in condenl- 

11n1ion proceedings need not be reg- 
istered. Lifjllt Co. c. B o i ~ t i ~ a n ,  319 ; 
right to compensation, Lewis 1;. 

If iqlt lc.tr?j Cont., 618 ; limitation of 
:~c,tions fo r  coii ipen~ation,  ibid. 

E~r~ol~lrurrlts-Jiotlc~/ c. Board of 
1:rrrbc'r Exrrnlinrt's, 387 ; S ,  v. Glid- 
drrr (:o., 664. 

1S1nl)loyer and Employee-See Master 
aiitl Servant.  

I~:nr~~loytnc.nt Security Commission- 
See Xiister and  Servant.  

Ibtireties-Devise held not to  create. 
Ittrrcls 71. Roebncli, 537. 

Eqnill Protection and  Application of 
1.aws-Motle!1 1; .  Botrrd of Barber  
Ex t r t~~ ine r s ,  337 ; S. 2;. IVhitaker, 
353: N. 1.. Gliddcn Co., 664. 

1:c~nity-Justices of t he  peace h a r e  
no equity jurisdiction. TlTilntingto?z 
I.. A'chzrtf, 28.3; jurisdiction of clerk 
over dower does not oust equitable 
jurisdiction of Superior Courts, 
At.tin 1.. Artis, 754: court  may al-  

low an~entlinent setting up Iaches. 
Hugires v. Olicer, 680; laches, Cop- 
pcrs1)litlr (.. Upto~r,  545; Hicghcs ?;. 

O1iz:cr-, 6SO ; mnrshaling, Hughes ti. 

Olicer. 680; snl~rog;ltion Leilo r .  
Ins .  Co., 501. 

1Sscape-Homicide com~ni t ted  in exe- 
cution of conspiracy to escape, S .  
c. Brooks, 68. 

I'stntes--By entiretips, devise lteld 
n o t  to  create,  Rrrrcl,~ 8.. Roebuck, 
337; estate in fee simple, Lea ti. 

liridfjrrrrccn, 563 ; joillt estates and  
survivorsllip. Cnpl~ri 'sn~ifh I.. Gp- 
ton, 545. 

ISstoppel-Of right to assert  tlofense 
of s t a tu t e  of limitations. Lewis ti. 

Highzorc!/ & I'nblira TVorkn Cnrnm., 
618. 

1~;viclence-In crilninnl prosec~ltions, 
see ( ' r in~inal  T.nw and  particular 
titles of crimes: in pnrticular ac- 
tious s re  l ~ r t i c ~ l l i ~ r  titles of ac- 
tions ; hnrlnlws nnd prejudicial 
t2rror in i ~ t l m i s s i o ~ ~  or exclusion of. 
T)uri.s I.. 1)uri.s. 4Y: In rc  1iyi1l of 
Iir>stlrzr, 1115 : Si s~or ,  1'. Ro!/sfer, 
298; S.  I . .  11'rbh. 304: S. 1, .  Choate, 
491; S', I., Cutdi~r t . ,  .567: S ,  c ,  Crw- 
tr.!~, 643 : P. e. Hooks. 689 : S. 2.. 

. I ~ d e r s o n ,  720; expression of opin- 
ion by court dur ing progress of 
tr ial ,  S. v. Gurdner, 567; S. v. OzcT- 
hcrsotz, 615; R. ?;. Hooks, 689; S. 
I:. Anderson, 720 ; misstatement of 
evidence must  11e brought to court's 
at tention in a p t  time, 8. c.  Datcj~on,, 
85 ; 8. 1 1 .  Goltryj, 643 ; Steelnian I ) .  

Renpeld, 651; sufficiency of evi- 
dence and nonsuit, see Nonsuit ;  
sufficiency of, mnst lie properly pre- 
sented l)y ap t  motions. Lea I). 

Br~idgcti~uri, 665 : nonsuit is  proper 
nl)on fa ta l  vnr ianw Iwtween allega- 
tions atld 1)1vof, JIiIls, Iwc., e. Ve- 
nco. Co.. 115; exceptions to evi- 
dence a1.e nntena1)le it1 absence of 
exception to  findings of fact ,  Smith  
I.. Dnvis. 152; Jlnnirfactfrring Co. 
1. .  Arnold, 375 ; sufficiency of ohjec- 
tions to, Jalrrcrsotr c. Logs??, 640; 
motion to s t r ike  must he aptly 
made to preserve exception to  ad -  
mission of ~v idence .  S tee l~t ian  5. 



Ue~rpeld,  6.71 : nduiission of evitlence 
coniyete~it  for  restrictive purpose, 
Oic.i.le!/ 1. .  I l c ~ r d o s o n ,  294 ; If unl- 
plrries I.. ('our11 Co., 399;  8 .  I:. Gcn- 
tr!~. 6 4 3 :  witl~tlra\v:tl of. 8. 1;. 

Cl~otric., -191 : 1)hysical fac ts  :ts evi- 
dei~tre of s l~eed,  To~icl! I:. Heizder- 
S O I I .  26:: : ~lecessity of :rllegntion to  
b1Il~l~o:'t ~11.oOf. I'ritC'htll'd ,C. Fields, 
441 ; Eyy lc>s to~~  7:. E!j,qlesto~?, 666; 
judic.iul Imo\vlrdge, Grad?/ c. Pal.- 
ki,r, 54: ,v, 1. .  ; l~it lo.so~i,  720; Lezcis 
1'. I.'III.I., S!): Il'illitrnis I:. Coacl~ Co., 
191 : Il'ootl i . .  Tcl. Co., 606 ; cor- 
1,ol~urutive c~viclence, Hiimphries v. 
Cotrc.11 Co. ,  :i!W : chiiracter evidence, 
.lfo~y~ct~r I . ,  ('c~trcli Co., 280; similar 
fact. it1111 tr:i~~s:lctions, Dnvis 1'. 

1 ~ o t t l i 1 1 ~ ~  (.'o., 39 ; photographs, Stecl- 
1i11111 1. .  H( ~tficld, 631 ; depositions, 
l<i11rd1(' I.. ( ; IW~?I ,  159;  private 
records. Otr.slv!l I:. Ilcndcrsoi~,, 224 : 
secuntlary c~v i t l e~~ee  of lost instru- 
~ n r n t ,  1<u11tI/c, P. ( ir trd,~,  159 ; par01 
evitle~ice aEcsc.ting writings, Con c. 
Hi~r.~lrctcc., 102: 1'osto)i 1.. Uoiror. 
20" 1ier1r:ry evitlencc, Ra~rdl ( ,  r .  
f i ~ ~ c r l , ~ ~ .  Is!) : a~tl~nissions 11y Imrties. 
T17cll.s 1.. Ij~rrtow Liiics, 422; 1 1 1  9.c 
Il.ill of Cosstr tltr, 548 ; admissions 
irr ])le:~di~lgs. U'ovis o. .lIorgu~i, 7 8 ;  
t lrcl :r i . :~tio~~s by decetlents, Davis c. 
I~iet.is, 4s: o11inio11 c.vi(1enc.e :IS to  
sl~eetl, 1VcbB r .  H~itclrivs,  1. 

I~:sc~el)t io~~s-\Vl~ere sole exception i s  
to jndg~nent ,  separa te  assignment 
of er ror  is not necessary, Hall 1;. 

I:ohil~solc, 11 : to j~it lgment or sign- 
irig of j ~ ~ d g n ~ e ~ i t .  81nith ?:. Doris ,  
772: Leu r .  Hi~id{jf?~11(111,, 565 ; IZoac1~ 
7'. I'rifclrctf, 747; Artis  v .  Artis, - - ~ d :  Kirwox 1. .  Builc?/, 783; excel)- 
tions not argnetl in brief deemed 
i~ l~andoned ,  Ru?idle v. Gradv, 159;  
A'. v. Rttndolplr, 228; Penny z;. 
Sto?te, 296: exceptions to evidence 
a r e  u n t e ~ ~ n h l e  in absence of excep- 
tion to findings of fact .  S n ~ i t l ~  1;. 
Drti.is, 172 ; Mr~v~ifnct icr i?~g Co. v. 
A r ~ ~ o l t l ,  375; rsception to general 
ttdniissiorl of evidence c o n l ~ w t ~ n t  
for ~ ~ r s t r i r t e t l  1)urpose nntennl)le in 
abse11c.e of request t h a t  i t s  ~(11nii;- 
s i o ~ i  11e rrstr icted,  S. c. Ct:iitr?j, 
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I:strir~sic~ Fraud-Attack of judgment 
for,  s inwno~ts  a. Simnto+ls, 233 ; 
Rr!/crnt c. Brf~mnt ,  287. 

Fncts, Finding of-See Findings of 
Fi~(. t .  

Falce I~n~)risonn~ent-Cactdle w. Ben- 
horc, 282. 

Fnlqe Pretense-S. 7.. Yancey, 313 ; 
8.  1.. Phillips, 446. 

Federal Income Tas-Filing of par t -  
nership re turns  a s  evidence of ex- 
istence of partnership,  Eggleston u. 
E'gglcston, 6GE. 

Fee-Clause of deed repugnant to  f ee  
theretofore granted will be reject- 
ed. ..Lrtis I;. Artis ,  754. 

"Fee Pimple"-Lea 1%.  Bridgeman, 565. 
Felonious Intent-In larceny prosecu- 

tion, court  must charge t h a t  tak-  
ing niust 11e feloniouq, S. a. Mas- 
se~igil l ,  612. 

E'em:ile-Assault on, see R a w .  
Final Judgment-Appeal will lie only 

from, McaKinnell v. Dill, 539. 
E'iiltlings of Fact-Cause remanded 

for  findings of material  facts, S. 2;. 

Foutt r ,  72 ; Q ~ v n t  2.. A%lcGrau;, 745 ; 
ex r ] ) t i ons  to  e~idc.nce a r e  unten- 
i1l11e i r ~  absence of exception to  find- 
ings, Smith c. D a j i s ,  172; Manu- 
fucturiny Co. 2.. Awtold. 273; where 
evidence is  not in record i t  will be 
11rrsunicd t h a t  findings a r e  support- 
ed by evidence, IIugkes 1;. Oliver, 
680: Roach v. Pri tchet t ,  747; con- 
c lu4ve  when supported by eridence, 
Liqlr fncr u. Boone, 199; O m l e y  I;. 

Herrdcrson, 224 ; Brllnnt I ; .  B r ~ a n t ,  
287 ; Owens I;. Chaplin, 705 : a r e  not 
l ~ i ~ i d i n q  on appeal in equity pro- 
cecdiirgs, Sirrclair 1'. R. R., 389; 
1rq:ll finding< o re  reviewable, Mc- 
Kt/!/ c. I'wsbi/tcriu~t F o ~ o ? d ~ ~ t i o n ,  
300 : court i+ not hound by referee's, 
I I~cqhc~s  z. Olit'cr, 680: review of 
findings of Indust r ia l  Conlmission, 
Tl'hitted v. Ptrl~rtcr-Bee Co., 447 ; 
l'crlcy u. Par ing  Co., 479. 

Fingerl)rints-Probative force of, S. 
1.. Ifintom, 518: remark of cour t  in 
admitt ing,  R.  c. Hooks, 689; mis- 
,<t:~tement t h a t  defenrlnnt admitted 
witness to be fingerprint expert  

ninst 11e I)ro~ight to cuart's at ten- 
tion in 21pt time. S.  11. Hooks, 689. 

Fire--Rights of vendor and  vendec 
in 1)roctwls of fiw insurancae, Poole 
1.. Nvott, 464. 

F i r e  Insuraucr-See Insurance.  
Fire~rms-liol111n.y with,  8. c. Bell, 

G 9 .  
Fiscal  Control Art--Jolinsotr 1'. Xu r -  

rota, 58. 
Fish-Proec~.iption against  ein1)tying 

in to  s t r ranls  s ~ ~ l ) c t n n c ~ s  inimic;il to, 
S .  1:. Gliddcn Co.. 664. 

Flight-As inlplietl cl(11nission of guilt, 
S .  c. Pctcrson, 736. 

E'oocl-Action for  in jury  from internal 
esl)losion of hottle of coca-cola, 
Dar:is r. Bottlilig Co., 32. 

Footprints-S, 1 ' .  11-rrrrcn, 22. 
Foreclosure-See JIortgnges. 
Fortlip11 , Jn f lg~ne~r t s -~ l fcRa~~~t  I:. Aic- 

IZtrq, 714 : 111 rc  Biggere, 743. 
Foreswril)ility-Sirhole v. R. R., 222 ; 

Hill r .  I,opcS:. 433; Wood .v. T e k -  
yhonc Co.. 605: Bct11.une v. Bridgea, 
6 3 :  Bcwtou 1'. Johnson, 625. 

F'orfeiture-.T~irisdiction to declare 
forfeiture of velticle used in trans- 
por ta t io l~  of intosicnting liquor, S. 
I.. Rctr cis. 18: of property used in 
lottery, A'. 1.. Ric.ltavrlsoll, 426; titie 
to ca r  seized for  illegal transpor- 
tntion of nh i sk ry ,  8. 1:. Law, 443. 

Pralichise-Carrier infly enjoin slnn- 
der  l ~ y  competing carr ier  which in- 
jures i t s  h u s i n e ~ s ,  Transit  Co. w. 
Cotrrh Co., 768; but mag not  enjoin 
illrpiil ra tes  or schedules, TI-nnsit 
Co. 1.. Conch Co., 768; duty  to  oper- 
ilte lintler franchise, Sinclair  1:.  R, 
R.. 389. 

I" r ; l~~t l -Ttc~fo~.mnt io~~ of i n s t r l l l~~( '~ l t s  
for ,  s r ?  1ieformntion of Ins t ru-  
mtwts:  a t tack  of judgment for,  
S i~rrn~ons  1.. Sirnnions, 233; B ~ y a n t  
1.. A r y t r ~ ~ t ,  287 ; cancellation of coon- 
t r ac t  for,  IJiclictt 1; .  Overi~tan,  4:17 ; 
warrant  charging obtaining rtd- 
vance Iby fraudulent promise to 
work. S .  1 ' .  Phillips, 446; grantee 
ttlking land subject  to  lease not en- 
titled to a t tack  lease fo r  f raud,  
Lcno I . .  Iws. Co., 501; action fo r  
f lxutl  held not election ; precluding 
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nc+ion fo r  rescission, Rtrildlc u. 
G~.ctd]l, 159. 

I ~ r a ~ ~ d s .  S ta tu te  of-Grantee in deed 
poll iq 1)ound hy covenant notwith- 
\ t :~llding he does not sign deed, 
II il11c11rr.s 1'. Joincs,  141 ; facts found 
lrcltl to  s ~ ~ p p o r t  concln\ion t h a t  
n ~ ( ~ m o m ~ ~ t l u n ~  mas sntficient under 
s tn tn te  of fmuds ,  Russos 2.. Bailey, 
S M  : operation and effect of s ta t -  
ute. Jn?r toson 1%.  Logan, 540; Stew- 
o r (  1.. I V ~ / I  irk,  429; sufficiency of 
writing. C*/(IPI) 1'. Nills, 78;  plead- 
ings of s ta tu te ,  Jmzr r son  zr. Logan, 
,540: failure to  object to  par01 evi- 
clcmce (10~s  not waive defense. 
.lnrr~t'r.so~~ r . Loqan, 540; contract  
t n  (Its7 iac comes within,  Dltnv v. 
111~  I(.( I.. 43 ; Bte?uart 1.. 1l7j/rick, 
429: Ja?nerso+t 1.. Logaii, 340 

Frant ln l rn t  Intent-Within meaning 
of r~n~l)czzlement s ta tu te ,  S. r.  Gcn- 
tr.!~, 643. 

l . ' reel~olders-Spial  veniremen must 
1 ) ~ .  G .  v.  .4ndersolt, 720. 

I W r  Speech-S. 2;. Whitako'. 353. 
1"reiqlit Charges-Tariff schedules 

and. I?. R. 1).  Pacing Co., 94. 
I W l  Fni th  and  Credit-To judgments 

of other states,  IllcRrcl-j/ a. MeRarv, 
'$14; III r e  Biggcrs, 743. 

Game-Lessor may not maintain ac- 
tion against  his grantee fo r  denial  
of hnnting rights to  lessee, Jones  u. 
Scialcr,  444 ; proscription agains t  
emptying in to  s t reams sfibstances 
inimical to  fish, S .  v. Gliddcn Go., 
6G4. 

Gaming-Defendant may comply with 
pervoila1 judgment a n d  a t  same t ime 
11rosec11te appeal from order of con- 
fiscation, S .  v.  Richardson, 426. 

General Assembly-Statute held t o  
consti tute County Board  of Educa- 
tion custodian of school sinking 
fnnd. Johns091 1.. Marrow, 58;  
policy of Sta te  in making regula- 
tions reltiting t o  polite power i s  
fo r  determination of law-making 
Imlies, Xotlef/ a. Board of Barber  
Ertrl l~iners,  337; S. u. Whitaker,  
353: may  allot  jurisdiction to Su- 
perior Court, I n  r e  TVrigkt, 584: 
is  without power to  a l ter  ronsti- 

t ~ ~ t i o n a l  qualifications of electors. 
Olrc~rs  t .  Chc~pltn, 705. 

Gestn tion-In ~ t r u c t i o n  a s  to  period 
of. Irc~ltl witliout error, S. a. Bqp 
t111 t,  641. 

Gin-Sl(~c gin i s  intoxicating liquor, 
A'. 7%. Holbrook, 582. 

Grade Croscilbgs-Accidents a t .  Pen- 
1n11tl 1.. R .  A'., 528. 

Grand Jury-Motions to quash for  
incompetent evidence before, 8. 1 % .  

Choate, 491. 
Gmtuity-Contract to pay bonnz i s  

enforceable. Cheto 1.. Leonmd. 181. 
C:uardi:ln and  Ward-Guardian who 

loaned funds  to  himself on mort- 
gage s w u r i t r  held entitled to  upset 
decree of foreclosure entered in ac- 
tion in which he  was  not a par ty ,  
Grttrlll 1.. Pnrker ,  54. 

Guests-In autornol)iles, w e  Automo- 
biles. 

Uobcas Corpur.-Awarding custody of 
children lwtween parents in divorce 
action, B r n k ~  v. Brnkc, 609; award-  
ing custody :is hetween parents sep- 
a r a t ed  but  r o t  divorced, I n  r e  Me- 
Grnw, 46 ; I %  r c  Thompson, 74 ; I n  
1.e Boru5irX', 113: 111 rf Bigqers, 
743 ; jurisdiction of Juvenile Court 
to award  cuhtody, Zit r e  Thoinpsm, 
74 ; 111 w B,imgarrrcr, 639. 

H a r m l e ~ s  and  Prejndici:xI Error-In 
admission or exclusion of evidence, 
Davis 1'. Davis, 48;  Iw r e  Tl'ill of 
Kcstlcr,  215 ; Sisson a .  Xoljstcr, 
298 ; 8. 1) .  Webb, 304 ; S. I?. Clloate, 
491; S. 1.. Gtrrdner, 567: S.  v. Hol- 
hrook, 620: S. n. Gcntrv, 613; S.  
1.. Hooks. BSO; S. 1.. i n d c r s m ,  720; 
in instructions, Dnris v. Morgan, 
78: R. 1.. Drlzc-sopi, 5 5 ;  S.  2'. De- 
Hci-ry, 147; S. I). Edrctrrdx, 153; 
S. 2 ' .  E i ~ s l ~ y ,  271; Morgan 1'. Coach 
P o ,  280; Caudlf 13. Bcnl~ozc'. 282: 
Humpltries 1.. Conr.11 Co., 299 ; 
Il'clls 1.. B w t o n  Lint's, Inra.. 422; 
Tltttlc 1.. Birildillg Corp., 507; S, s. 
Phillips, 5% ; N. t. Ctllhcrsot~, 615 ; 
&'trc1111o11 c .  UotJicld. 631 ; S .  v. 
Jnrliroit, 656 error  relating t o  one 
count only, 8. 1.. Gdu~ards ,  153; 
error  cnred )y verdict, Rnndle v. 
Cfmr7!/, 159: ,9. 2'.  Childress, 208. 
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Health-Regulations relating to  im- 
portation of cattle, S. v. Lovelace, 
1%;. 

Hr; l rwy IGvitlrncc-Rattdle 1 ' .   grad^, 
1.S0. 

Heirs-"Heirs a n d  assigns" held dc- 
wviptio pwsowtte of devisees, Van 
Il'iwklr 1;. Bo'ger. 473; held used 
in  nontechnical sense and  ru le  in 
h'l~cllc!l's case not applicable, Wil- 
Tifrlns 71. ,701r~son. 732. 

Hr.irs nt Law-Sole heir  a t  law of 
Ilc'rson wronged may maintain ac- 
tion to declare constructive t rus t ,  
L)cri.is I?., Dtr !.in, 48;  heir's deed to  
land allotted to  him held not  to  
convey nndiviiied interest  i n  re- 
mainder in Innds nllottetl a s  dower, 
I,ctris r. F u r r ,  89. 

Highway P:~troImnn--Opinion evi- 
dence ns to  speed, Webb v. Hutch-  
ins. 1. 

Hiph\v;~ys-tJse and  condition of, see 
Antoniol)iles : limitation of action 
11s owner for  compensation for  ease- 
ment. Lewis 1;. Highlcn?] & P i ~ b l i c  
I170rlis. CO~LI IL . ,  618. 

Home Site-Right to  dower in,  Artis  
I.. Artis, 754. 

Homicide - Culpable negligence in 
driving, see Anto~nohiles ; assaul t  
with deadly weapon with intent to  
kill, see Assault ; experimental e r i -  
denw a s  to clistance shell would 
leave powder burns,  S .  7;. Phillips, 
595: dendlg character of weapon 
~ n n y  I)? inferred from manner of i t s  
use. S. I:. Rtrizdoll)h, 228; principals, 
8. I.. Brooks, 68;  8. 1:. Riddle, 261; 
,self-defense, S .  1:. Rtrittlolplr, 228 : 
P. 1.. Gru?lt, 592: presumptions a n d  
I)t~rtltvl of p ) o f .  R. 2 ' .  Rneod, 37 ; 
h'. I.. C'hildr~c3.un. 208; (lying drclnra- 
tior:*. S. I!. E ~ ~ s l r l / ,  271 ; ndtnissions, 
8. 1.. J f i u t o ~ ~ .  15;  evidence compe- 
tent on issue of self-defense, 5'. v. 
. l I i~ ton,  15 ; S.  1.. Guvdlzer, 567 ; 
sntticiency of evidence and  nonsuit, 
8. v. Harvey, 62;  S. 71. Coney, 119; 
i?. 7.. Brooks, 68;  S .  v. Little, 417; 
S. v. Ci~lberso?~,  618; S. v. Ander- 
son, 720; instruction held not sup- 
ported by evidence, &'. v. 87stolz, 
5BG ; ins t r t~ct ions  on burden of 

 woof nnd presu~npt io~ls ,  S. 11. Mi* 
toll., 15: S .  I'. S t ~ c a d ,  37; charge on 
i lws t io~ l  of ~ n : ~ n s l i ~ ~ l g h t e r ,  8. v. 
l17ctrtw, 30;  chnrge on question of 
self-tlefense, 8. I:.  Jlirtton. 18 ; S. v. 
C o ~ ~ c l l ,  28; 8. r .  DeRct 'q ,  147; S. 
u .  Rurldolplt, 2%; 5'. 21. Riddle, 251 : 
S .  v. C I T I N ~ ,  522; S. zr. Alnton, 5 3 5 :  
duty to  charge  on less degrees of 
crime, S .  7:. Childress, '208; sen- 
tence of denth mandatory on con- 
viction of first degree murder,  8. v. 
An.do.sot?, 720. 

Horses--Segligence in permitting do- 
mestic nnininls to  run  loose, Be- 
tlt ttur I-. BlYd,qes, 623. 

Hunt ing and  Fishing-Le~sor  may not 
1naint;tin action against  h is  grantee 
for  denial of hnnting rights to  les- 
see, Jones  1'. Xcisler, 444; prosc r ip  
tion against  emptying into s t reams 
sul)st ;~nces inimical to fish, S. v. 
Glidr7cti Co., 664. 

Hushand and Wife-Divorce, aliinony 
~ n t l  :rlimony ~v i thou t  divorce, see 
1)ivc)l.c.r ; jurisdiction of Juvenile 
('onrt to  nw:~r t l  custody of children 
o f  n ~ ; ~ ~ , r i ; ~ g r ,  111  r e  T h o m p s o ~ ~ .  74; 
1 1 1  re  B~t~~igrtrt t .cr ,  639; conclnsive- 
ness of decree of another stnte 
:I wn rtlinp rustody of children in 
divorce nction, rv  re B ingos ,  743; 
: ~ ~ r : ~ ~ ~ l i n g  c i~s tody  of tninor chil- 
dren in d i ~ o r c e  action, Winfield 1%. 

ll.it~fic,ld, 5 6  : I3rnX.r. 2.. Bmke,  609 ; 
1 1 1  Ri{lqevs, 743 ; in ltrrbeas corpus 
l~rocretlings, I n  r e  .lIcGrn~c, 46;  1 1 2  

1.1, Thottrpson, 74;  1 1 1  re  Barwick, 
113 : 111 re  Diggers, 743; presu~np-  
tion tha t  wife's services a r e  gratui-  
tous. Bgyleston 1). Egglcsto?~, 668; 
inll)lie(l I~usiness p ;~ r tue r sh ip  be- 
t w c w ~  1ln~l)niitl nnd wife, F,'yyl(3ston 
1.. F:q!~lrsfo~~, 608; estates I)!: entire- 
ties. I<trtrls 1.. Rorbltck, 537 : nl~nn-  
d o ~ ~ n ~ e n t ,  S, D. Carson, 161: n l~an-  
tlotinlent ns grounds fo r  divorce, 
Bnrzcirk 1;. Barwick, 109. 

Id Crrtrrm Es t  Quod Certuin Rcddi 
Potrnt-Chew v. Leonard, 181. 

Illegitimate Children-Habeas Corpus 
will not lie a t  instance of fa ther  to 
obtain custody of illegitimate child, 
I n  1.c JfcQruw, 46 ; prosecutions fo r  
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willful fililure to support ,  see Ras- 
tnrtls. 

[n~plietl  Wnrrnnty-In sale of per- 
sonalty. JlcCoil~lcll 1:. Jones,  218. 

Income T:ls-Filing of partnership 
re turns  a s  evidence of existence of 
pnrtnerrhip,  Egglestol~ I : .  Eggleston, 
668; t ime within which Coinmis- 
sinner of Revenue may review in- 
c.ornc t a x  re turns  and make assess- 
nrrnts, l i u i t t i ~ l g  JIills 1'. Gill, Comr. 
of 11'ct.oircc. 76-1. 

Incompetents--G11:1rdiii11 who loaned 
f ~ ~ n i l s  to  himself on mortgage se- 
c w i t y  71elfl entitled to  upset decree 
of foreclosure entered in action in 
n.hic.11 h e  was  not a par ty ,  Grndu 
I.. I J~ r rk r r ,  54:  perjury in having 
pc'rson committed t o  hospital for  
ins:~ne,  S. v. Ti'ebb, 304. 

Inilmlnity-Lialbilities under  sure ty  
I m t l  for  municipal construction, 
Oirs lc]~  G .  Holdcvson, 224 ; indem- 
nity hond against  enibezzlement o r  
theft  of employees, Ilottli?ig Go. v. 
Cnslenlt!l Co., 411. 

Intlc~pendent Contractor-Perley v. 
Paving Co., 479. 

Tntlictnlent-Requisites and  su.ffici- 
ency in charging particular crimes, 
s w  paritcular titles of cr imes;  in- 
dictment t h a t  follows language of 
statntcl is  sufficient, 8. v. Randolph, 
228; motion to  quash fo r  incom- 
petent evidence hefore grand jury,  
S.  2: .  Choate, 491 : variance, S. v. 
Lrlw, 443 ; sufficiency t o  support  
conviction of less degrees of crime, 
8. I.. Bell, 659. 

Indust r ia l  Commissiox~-See Master 
and  Servant.  

Infants-Duty of driver t o  keep 
proper lookout for  children, Bparke 
v .  Il'illis, 25;  12-year-old hog held 
guilty of contril)utory negligence 
while riding hicycle, To?te!/ v. Hen- 
dcrson, 253 ; 13-year-old child held 
not guilty of contributory negli- 
gence a s  mat ter  of law, Vorgun v.  
Coa.ch Go., 280; jurisdiction of 
Juvenile Court  to a w a r d  custody, 
In  r e  Thompson, 74 ;  I n  re Bum- 
gnm.w,  639; awarding custody of 
cahildren in divorce action, T17infleld 

I.. Il'inficld, 256; Brake  v.  Brakc,  
609, In r c  Biyyers, 743; in habens 
c~oi.pu.s prorwdings,  I n  re Barwick, 
113 : I)? rc  I:iggcrn, 743 ; concluaive- 
ness of decree of another s ta te  
ilw:irdil~g custody of childrrn.  111 r ( ,  
Ri!lgcrs, 743, ; cnrnal k n o w l e d ~ e  of 
fem:lle, S. I:, D?yctnt, 641. 

Injunctions - Sl)atemcnt of pnl)lic 
nuisances, see Xnisances ; punishil~: 
violation a s  contempt, dinnief~rctm- 
in!/ Po.  I:. Arnold, 375; plnintiff 
must show specific. personal injnry.  
J fo t l c?~  1'. Board of Barhcr  E.rrrm- 
incw, 337; adequacy of leg;rl renl- 
rtly, !lfotlc!j I > .  Bonrd of 1;ccrbcr 
l?.rtrrt~iwrs, 337 ; Tranxit Co. T. 

Couch Co., 768; personal contrac- 
tual  rights, Noe v. :lfcl)c?'itt. '742 : 
enjoining prosecution of civil ac- 
tion, dfcrsswigill 1;. L w ,  35 ; enjoi~i -  
ing cornmis~.ion of crime, T r~ rns i t  
Co. I . .  Conch Co., 769; protrction 
of frnnchise rights, T r a n d t  Co. 1:. 

Cotrch Co., 'i68; violation and  en- 
forcement of res tmining orders, 
.lIaxse)igill ?: Lee, 35. 

Insane  Persons-(; u a r d i a n who 
loaned funds  t o  himself on mort-  
gage security held entitled to  upset 
decree of foreclosure entered in ac- 
tion in which he  n-as not a party. 
C m d y  v. P(zrker, 54 ;  per jury  in 
having person committed to hos- 
pital  f o r  insane,  8. c.  Webb, 304. 

Insolvency-Appointment of reczeiver 
for,  Sinclair  v. R. R., 369. 

I~istructions-('onrt must caharge on 
all  snhstantial  fea tures  of case, 
Yarn Co, v. .lIazmey, 99 ;  s ta tement  
of evidence and  application of law 
thereto, A'. 1:.  Stlead, 37;  YWH CO. 
1.. Jlazcnc?l, 99 ; N. I:. F l incho~ l ,  
149: S. 1:. Erj'rcarr7.q. 153; S .  r .  Rid- 
dle. 251; a110)~g071. 1 ' .  Conch Co.. 9%; 
S. 1.. Nas.rcvtgill, 612 : Stcelnlnn I,. 

Bc?lficld, 651 ; S .  I . .  Jtickson, 656: 
Ctrslcins 2 . .  Eiclll~. 697 ; conformity 
to 1)leadings and evidence, Dn~:is 1.. 
Mo~yvic, 7 8 ;  JlcConncll 1: .  ,lo.?ies, 
218: held fo r  er ror  ns.not supported 
1)s evidence, 8. I.. .41t~ton, 555; ex- 
pression of opinion on evidence in, 
Davis I.. Nor7on, 78;  8. v. Jackson, 
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(X: duty of court  to  instruct  on 
less degree of crime, S. v. Chil- 
dr rss ,  208; b'. I.. E'orsl~rc, '765; S. 
I.. 11(,11. 659 : i n~ t ruc t ions  on circti~n- 
s t : ~ n t i : ~ l  rviclence. S.  c .  Wurrcn, 22 ; 
01: ( ~ ~ n t e n t i o n s .  S. I.. Correll, 28;  
s. I.. .-I ls ton,  365 ; S. 1.. I l r ~ ~ t r ~ ~ t .  641 ; 
:IS to  11eriod of gestation Ircld with- 
oiit error,  8. I.. Ui.!vrt?t. 641: a s  to 
c o ~ ~ s i d t ~ r a t i o n  of e ~ i t l e n c r  of good 
c.li;~~xc.t-er on q ~ i r ~ t i o n  of crrt l i l~il i ty 
ill10 :IS s u l ) ~ t i t ~ ~ t i v ~ )  evidencc held 
\vitlioilt error.  S. 1.. Jic.l1~111(111, 9 0  ; 
t.vitlt111c.tt of good ch;~rncter  not sub- 
~ t i i ~ ~ t i v v  c,\.itlruce in rivil :~ctions. 
.ilor!/trir 7.. ('octch Co., 280 : rec:~lling 
~ I I I ' ~  ::rid corrrcting in;~tlvertence. 
h'. 1.. Rr?/a??t ,  641 ; harmlrss  mid 
111,ej11dit*inl e r ror  in, Duri8 I:. 3101.- 
! /III~,  78 : S ,  ti. I )oN..~oII,  FZ : S. I.. D'c- 
I3c>/.ry, 147; A'. I.. Bdlr.n)~ls, 153:  S.  
I.. I.:~~.ule~, 271: V o ~ y ~ u n  1.. Coach 
fro. .  2%); Cartdlc 1.. llcl~hoic, 282 ; 
I I~o~rp I r~ . i r s  1 . .  C'ottch Co., 300 ; WcZls 
1.. 11urlon Litlea, INC.. 42% T~ct t le  
1.. lllrilding Co.t-p., 507; S. 1.. Phil- 
lil)s, 596 ; &'. 2;. Cit lbcrso~~,  616 ; 8. 
I.. flolhrool;, 620; Steelman 11. Be?&- 
fic,/tl. 651 ; S.  v. Jackson, 636 ; pre- 
biuntvi correct n7heri not I11 record, 
s, 1.. lVhitnkt3r, 333; S .  v. Il'ootcn, 
6 2 s ;  sutHcienry of rsceptions t o  
cll;irge, 8. 1:. Brooks, 68 ; S. 1 ) .  A%- 
tlc,rsolz, 720; nlisstnte~neii t  of con- 
tentions n ~ u s t  be called to  court's 
:~trontion,  8. 1'. Dnir'soll, 85 ;  S. 2;. 
(;vi~tr,~/, G43; 8. ?:. Hook$, GSO; mis- 
st : l t twent of evidence must he 
111~111ght to  court's at tention in npt 
t i i ~ ~ r ,  S. v. Dalcson, 84 : 8 .  1.. Ocn- 
tt.!~. 043 ; Stccli?ian v,  I3cnfIcld, 651 ; 
error  cured hy verdict, Randle v. 
Otwtly, 159 ; S .  11. Ch ildrpns, 208 : 
instnictions in automobiIe nccident 
c.:~ses. Oarccp v. Cfrrl/ho~cnd Corp., 
106;  Onskins v. IL'ell?~, 697; in 
homicide prosecution, see Homi- 
c ide;  in prosecution in involuntary 
ni:~nslaughter in operation of a n -  
tomol~iles, &'. v. Mrllifllrc~n, 203; in 
caveat proceedings, see Wills ; i n  
action fo r  fa lse  i~nprisonnient,  
C w d t a  1;. Benbozo, 282: in larceny 
prosecution court  must  charge tha t  

taking niust be felonious, 8. v. Mas- 
solyill, 0 1 2  in twtion for  alimony 
witliout tlivc~rce. E.c/glcuton v. E y -  
ylcstot~.  66s :  ill l~rosecntion fo r  will- 
fu l  f ; i i l ~ ~ l , e  to support illegitirnnte 
chiltl hcltl error.  8. v. Stiles, 137; 
in r : i l~ t~  l~rostwitions,  see Rape. 

I 11 s 11 r :;I 11 c r -1ntlen1nity contr:icts, 
see 111(1e1111lity ; rights of v r ~ i d o r  
:11it1 ~euc lee  ill proceeds of fire in- 
snrilllcc, I'oolc c. Scott, 464; st:itu- 
tory forms, 6'lor.o. I.. Itis. Co., 195: 
Orc.~lr!/ I.. IIctldct~801i, 224 ; author- 
ity of :~jitlnts and  brokers, il't~111.u- 
/tort 1'. ('ccsitrrlt!~ Co., 144 ; pro\.irion 
for  11011liiil~ility if 11ro1)crty is  with- 
ill .slwitietl tlist;~nct. of combustible 
l~rollerty of ~~c ' i g l i l~o r  kcld void, 
Ulor'c,~, I.. 111a. ('o., 1%; evidence 
11c.Itl for  jury :;IS to \vhetlier s t a l~ l e  
u x s  1wiv:ltr or l~n l~ l i c ,  EII I (~I~!I  1;.  

ltra. ('o.. 332 : construction of policy 
;is to  vehicles ins~l red ,  T r u ~ ~ s p o r t  
1.. Ctrs~cctlt// C'o., 144 ; "collision" 
l~rovision in n~iiritie l~olicy, B u u t j ~  c, 
111s. Co., 623. 

Intwt-In larceny prosecution court  
 nus st charge tha t  titking Innst be 
felonious. 8 .  1.. , l l trsso~~jil l ,  612 ; 
within ~ n e n i ~ i n g  of cml~emleinrii t  
st;ltutc, S, c. Ur)itrll, 643. 

Intersectio~~s-TC'tc~'t? I:. Uolclvs, 273 ; 
Hil l  2.. Lolw;, 4M ; Sic21tolx 1: .  

Goltlistot~, 514 : Gasl:i118 v,  l i~ll! j ,  
6S0. 

In ters ta te  Comnierce-Regulatiolis re- 
Ii~titig to in~port;;Itior~ of ca t t le  held 
not l ~ n r d ~ i  on. A'. 2; .  Locelacc, 186. 

Intervening Sclgligence-Bcai)ltz~~ c. 
D rcnr11>1, 600, 

I n t eh t : l c~y -P re~ i i~~ i l~ t i o l~  :igninst, Sut-  
ton 1.. Qlc,tict?!/, 106 ; V ~ I I  Il 'i?~kle 
7,. Bcrqer, 473. 

Intoxicating I.iqnor-Trnlidity of stut-  
u t r  crt t ing up -4.R.C. Store ci~niiot  
lw ntt:;Ickcd hy proceedings to ahnte, 
.Iwir.k 7.. Lourtrsto', 157: driving 
under influence of, 8. v. Holbrook, 
820: sloe gin is ''intoxicating 
liquor." S. c .  IIoZhraok, 682; for-  
feitures,  8. 1..  Xcnvis, 1 8 ;  S. v. Law, 
443; presumptions a n d  burden of 
proof, S. v. Rolbrook, 552;  suffi- 
ciency of evidence and  nonsuit, S. 



?.. Holbrook, 352, S. 1.. Petfrson, 
736. 

I n t o \ i c a t i o ~ ~ - l ' e s t i ~ ~ ~ o ~ ~ y  a s  to drnnk- 
nnless, AS. 71. Datuson, 85;  S.  v. 
F l tn rh tn~ ,  149; drunken driving, S. 
1.. llolhrook, 620; in prosecution 
for drunken i l r i~ ing  court may not 
order mi<trial and order suspension 
of drirer's license, S. v. Barrier,  
731 ; rerocntion of driver's license 
for drunken dr i~i t rg ,  I n  re  Wright, 
301 : ~ r o ~ e c w t i o n  for nxlnslnughter 
for rwkless t l r i ~ i ~ ~ g ,  A. v.  Dnzcvon, 
G : S. 7. NcJf t111 UII,  293 

I~r t r i~r \ ic  Frautl-Attack of judgment 
for. A ~ I I I I I ~ O ~ I ~  1.. Rl~lrmo*rs, 233; 
lj1 11n11t r Brtlcr~~f, 2% 

I n \ ~ t c ~ - H t r h n  7.. 1'0-1<111s, 727. 
I t ~ \ ~ l ~ u i t ; ~ ~ g  J l , i ~ ~ r l ; ~ ~ ~ g l r t e r - I t ~  opera- 

tion of :~uton~ol)ilw. A r Jfcllahan, 
2!)3 

Trrelt~\nnt i ~ n d  Reduntlnnt Matter- 
JIotionq to strike, P c w ~ i ? ~  ?;. Stone, 
295 ; Il7o~stoii 1 .  Lu111ber Co , 786. 

Joitrt Torrs ffrcrrctt  1,.  Garrett, 530. 
Jnil?rs--\\'here action to t ry  title is 

l ) r~~~t l ing  Snlwrior ('ourt may enjoin 
~ t r t rwc~~t ion  of \nminary ejectment, 
If tr \ sc 11qrll I . Lrr ,  35 ; whether resi- 
tlc nt  j t~dgc can confirm foreclosure 
~ l c  out of term. Grad?! 2'. Prrrker, 
54:  dnt3 of co11i-t to control a r y -  
~ w n t  to jury, 4. 1.. Little, 417; in- 
~ t r ~ i c t i o n s  to jury, see Instructions; 
it is error for conrt to  give per- 
twptory instructions and thereupon 
to wnteuce defendant, S .  v. Daniel, 
.5:lrj: exprewion of opinion hy court 
tl111inc progress of trial, R. v. Gnrd- 
ncr, 567 ; AS. 1.. Culbrrson, 615 ; S. 0. 
Hooks, 6S9; S. v .  Snderson, 720; 
t.apression of opinion on ex idence 
in instructions, Davis v. d for~a l? ,  
78; S. 1.. Jctcksoil, G56; has discre- 
tionary poner to withdraw juror 
and order mistrial, 8. 1;. Barrier, 
731 ; e ~ w c i s e  of diucretionary power 
not rt>viewahle, Huyhen r Oliver, 
6fiO; in prosecntion for drunken 
clri~inq, conrt may not order mis- 
trial and order suspension of 
driver's license, S v. Brrrr'ier, 731 ; 
Prroneons date in con~mission of 
emergency, judge held not fatal, 
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S'. I.. -4 t ~ t l t ~ ~ x o ~ ~ ,  720 ; judicial notice 
will be taken of mimes of emergency 
judges, N. I;. .Indo.son. 790; inad- 
vertent error in Clilt~ does not ill- 
viilidate co~rrnri.~sion. S. r .  drldc?-- 
xon, 720. 

Jlitlgme~its-Actioti to ;rnlerc8e sheriff 
for failnre to esec.ute judgment in 
snmnlnry ejectment, Mas.senyill ?.. 

I,ec, 3 5 ;  decree of forerlosure in 
;rction in nhieh trustee was not a 
11;lrty cinnnot 11e cured by order 
11 1111r piw t 1 1 1 1 ~ ~ .  Gl~tltI!/ 1;. Parlifr, *51 : 
: ~ r r e r t  of jndgment. S .  1.. F o s t o .  
7% 8. I . .  Pltillips, 116 ; I:IW ,.of the 
(.;Is?. IZtc~rrllc~ 1.. (i'~.trtly. 159; cscep- 
tions to judgnrr'trt or signit~g of 
jt i(lgn~e~it,  ~~lni t11 7.. Davits, 172: Lru 
1 . .  13ritlgr~tl~u~i, .iG; Il'onrh 1.. I'1.itc11- 
(,ti, 747; :lriis 1.. .lrtis, 753; Rrcskos 
r.  Bitilcy. 7:%3 ; j11risdiction of our 
c m r t s  of (.:~ve;it to rwortlntion of 
c~sc~~~~plif icat ion of will prol~nted in 
 nothe her state, 11). rc IViU of Olrtrt- 
iifrrn, 246 : on pleadings, Ctwroll n. 
13rotcn. G3G : I 'ool~ r. Scott, 464 ; 
1111 l~le:~clings for that part of 
(lc~t11:1n11 :1(11nitte(l to 11e 111ie, .I[(*- 
K(rv 1'. I ~ r r ? s t r ~ t r ~ t t  Co., 2%); de- 
crec in con:lm~nation procwdings 
need not Ije registered, Tifjht Co. 
1). Bozcmnn, 319; p:lrtira li:~ble for 
costs, see Costs; frill faith and 
credit to jndqments of other states, 
J l rR( i r?~  I.. McRtrry. 714 ; I n  rc  Gig- 
gc'r*. 745 ; in prosec~ition for tlrunk- 
rn  driving. court tnily not order tnic- 
trial and order suspension of 
driver's license, S. v. Burrier, 751: 
nnture and essentials of consent 
imlgments. JIcRar,~l v. MrRnry, 
714; jurisdiction of trial court to 
correct, I n  re Will of Hinc, 405; 
party niny not enjoin esrcution 
until har and the11 plead statute. 
Holdcn r. Totfrn. 204 : proc~dure  to 
attack, Iioldrn. 1.. Totten. 204; Sim- 
mons ?.. S i n ~ n ~ o n . ~ ,  23.3; Bryant ?). 

Br!jntt t ,  287 ; XaRary a. M c R a r ~ ,  
714 : setting :#side default judgment 
11nder Soldiers' and Sailors' civil 
relief act, Lightner v.  Boone, 199; 
void judgments, HeRnr~l  v. McRary, 
714 ; conclusiveness of judgment, 
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fIcKoy I:. P resbyter iu~l  Foundation, 
:W;  ,$lotley 1). Botrrd of Barber  
f,',rtr~ni?tcrs, 337 ; conclnsireness of 
foreign judgments, dIcRcrr!/ c. Xc- 
IZor!/. 714; In re  Biyyers, 743; oper- 
;rtion of jntlgments a s  bar  to sulxe- 
quent ;~c.tion, Dccuis v. Jfor,q(~n, 78; 
Rtentllc c. Qrrtrl!i. 160 ; L i g l ~ t i r o  2;. 

I<oo)re. l !N:  I Io ldc i~  1 ' .  Totten, 204. 
J l~t l ic+~l  Sotice-Will  be taken of 

~ ~ I . I I I S  of Superior Courts, Ol 'c~r l~  1:. 
I'tr~.kt'r. 5 4 ;  S. I . .  dnelo.son, 720; 
:1nt1 :11so the  jutlgcs of t he  Sn1)erior 
( ' t ~ ~ ~ r t s .  K. I.. .Indrrson, 720; of 
I ; I W ~  of ;inother state.  Lclcis c. 
J ' I I I ' ~ .  SD : of 111a t te rs  n-it11in com- 
n ~ o n  Iin~\vledgt', 11'illic~tns c .  Concl~ 
('r~.. 1'41 : nse of spnc4e intervening 
Iwtwr r l~  siile\v;~lk and street  fo r  
l~c~ l r~s .  bigns, rtc.. inatter  of c o n -  
I I I ~ I I  knowledge. 1l.ood 1' .  Tclclilronc 
('o., M15. 

Jurisdiction-See Courts. 
Jnry-Questions of Inw and  of fact ,  

I,crc.is I:. F u r r ,  80 ; pleadings held 
to  r :~ i se  issue of fac t  for  jury a n d  
.jutlg~ncnt on p1e:ldings wns error,  
l'oolc 7.. Scott, 464; conteinnor i s  
not entitled t o  jury t r ia l  in con- 
t(51nl)t  proceeding^, S l u n ~ i f ~ ~ c t ~ o . i n g  
('0. I.. .4mold, 373; i t  is  e r ror  f o r  
c.onrt to  give peremptory instruc- 
tions and  therc~upon to  sentence de- 
frndnnt,  S. c. IJ)nnicl, 536; fa i lure  
of verdict to  rnention one of counts 
is  acquit tal  thereon, 8 .  v. Clroate, 
4!)1: discrrt ionnry denial  of mo- 
tion for  jnry from another  county 
not revic\wl)le, S .  c. Czilberson, 
615: preservation of objections to  
jnry and  waiver, S. L.. Anderson, 
720;  special venires, S. v. rlndcr- 
.sol/. 720. 

Justices of the  Pence--Have no equit- 
able jurisdiction. 11-ilnzirigton 1:. 

Schutt, 285; jurisdiction in sum- 
nrirry ejectment, Going v. JlcLoud, 
635; jurisdictio~i in summary eject- 
inrnt  i s  concurrent wi th  Superior 
Court, Stonestrect v. Jleccrs, 113. 

Juvenile Courts-See Clerks of 
Courts. 

K n i f e H e l d  deadly weapon, S ,  v. 
Ralzdolph, 228. 

L a l ~ o r  rn ion-"Right  to  Work Law," 
h'. I.. II~lritct7io-, 333; 8. v. Bishop, 
271 : c m t t m p t  in violating order 
:ig;tinst 11111:~wfol picketing, J l m u -  
f r ~ r t u r i ~ i ! ~  Co. c. Arnold, 375. 

I~ac~lies-C'ol~pc.,.slrlitl~ c. Cptoil, 5-15 ; 
Hic!/hc>x L.. Olircr,  GM ; court  may 
;111o\v :in~entlnrent setting u p  Inches, 
IIrc~//ic~s 1.. Olircr-, GSO. 

1.andl~1rtl :rnd Tenant-S u in 111 a r y 
e,jcvtn~twt, see Ejectment ; notice to  
t111it. Sf,cflord 1.. Ytrle, 220 ; lessee 
ni;ry 11;ry n~or tgage  debt to protect 
1r:rsc~holtl estate,  Lo io  c. Ins .  Co., 
T,O1 ; w r l  not necessary t o  lense, 
Lcuo 1.. Ins.  Co., 501 ; actiou on 
11t111tl for  clnict enjoyrnpi~t, Srctter- 
f i c ' l t l  r .  If tenir ilia, 467 : forfeitnre of 
Ir;lstJ for  n o ~ ~ p : ~ ~ - n i e n t  of rent. Xilln 
1.. 1'(,11(,(,1. C'o., 11.5 ; action by lcwc~e 
fo r  intt.rference 11y third person, 
./ o)lc,.s I.. Scisler,  444. 

Lnrceuy-I~~tlictment,  R. c. L n ~ c ,  -143 ; 
snHicirnc.y of evidence and  nonsuit, 
6. 7.. 1l7clt.re)i, 22 : S .  v. Xinton, 515 ; 
8. 1%. ~ l I~ r s s~ng i l1 ,  613 ; instructions, 
n. C. .lIrcss~ngill, 612. 

1,nst Clear C'hance, Doctrine of-- 
B o i  ton 7;. Johnson, 623. 

Lam of the  Case-1Zandle 1%. Crad.v, 
150. 

J,aw of the I.nnd-Jlotion fo r  new 
t r ia l  on ground tha t  defendant was  
denied due  process or h is  conric- 
tion was  contr:lry to  law of the  
l:rntl, S. 1..  Ucdgcpeth, 259; "Right 
to IVork l a w "  does not  violate, 
N. 1.. Il'li itnkcr, 353. 

1.r:lsrs-See Landlord and  Tenant.  
T,eg:ll I<e~netly-Precludes injunctive 

relic>f, Trtrnsit Co. v. Couch CO., 
768. 

Lcgis1trtri1.c-Statnte held to consti- 
t o t e  ( 'ounty Board of Education 
c u s t o d i : ~ ~ ~  of school sinking fund,  
.Joliilsoii. C. Jlurrozu, 55;  policy of 
S t ; ~ t e  i ~ r  n~: lk inp regulations in e s -  
ercise of police power is  f o r  deter- 
miiii~tion of law-making body, -Vot- 
Icy/ c. Bonrd of Barber  Exrtminers, 
337 ; S. v. Il 'hitaker, 353; i s  with- 
out  power t o  a l ter  constitutional 
qualifications of electors, Owens  v. 
Chnplin, 705 ; may allot  jurisdic- 
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tion to  S ~ ~ p r r i o r  Court, I ~ L  r e  
I ~ T  ight, 584. 

I.eh\ I k g r r e  of ( ' r l i lre-lht~ of court  
to inbtrnct on, A. 1 . .  Clirltlrcss, 208; 
N. I Forslrrc. 26'3; S .  c. Bell, 659. 

1.esstv~s-JI;ry 11:ly mortgage debt to  
protect Ir;rsc~holtl estate, Leno v. 
Ins .  Co., TJ01. 

1.illel a1111 Sl;~~itlf~r-( ' : lrr ier  may en- 
join sl:rndcr 11). c'oml)etiug carr ier  
whirl1 i ~ i j u r e ~ s  its I ~ u s i w s s ,  T i x t ~ s i t  
('0. 1.. ('otrrli Co.. 76s. 

I,ice~~rsr-Itcvot~:rtio~l of t lr irer 's  li- 
V ~ \ I I S ~ .  In rt> T\-ri!/fi t .  201 : I71 r e  
\I'~.i!/lit. .X4: ill l)rose'c8ution fo r  
~11~1inkc11 (lr ivir~g, eo111T 111;iy not 
111~(1vr 111istri:rI ;ri111 orcl(lr suspen- 
sion of t lr irer 's  lic.t~nw. ,S. 1.. 81r1 . -  
rior, 751. 

I.ic.t~~lsil~g-I;:rrl~er .\c.t. Voflc!~ L'. 

IIoc~rd of N u r l ~ c ~  Ij'.rtriiiiizo's. 337. 
I , i~nitntion of Actions-Title by ad- 

vc.rsc. posscmion, w Aitlver%e Pos- 
s rwio~r  : distinction Iwtween limi- 
t:rtion :rntl c.ontlitiorl ; ~ n n r s e d  to  
c.:111se. Lvtr.is 1.. IIi,glr rrny Coiii., 618; 
1 1 ' r ~ h l )  t'. t:!/glc.ston, 574; effect of 
11:lrti:rl I I : I~ I I ICI I~ ,  S r ~ r i t l ~  0. Davis. 
172:  w:iiver o r  agreements not  to 
plcad, L c ~ i s  1.. High xal f  C'oni., 618 ; 
liinitntion of action fo r  wron,@nl 
dibath. T17chh zl. Eggl~sto i i ,  574; to 
rccover on rl~itrntrci~~ mcrrtit f o r  per-  
sonal services rendered in relianccx 
on contract  to  devise., D~rnw 1:. 

I!rcu.cr. 43 ; Ntclc~trt 1.. lV~/rlcX-, 
420; action to  set asit lr  foreclosure 
held I ~ a r r e d  by Inches a n d  ten-year 
st:ltntt., Iirrglic~e 1%. Olirer,  680 ; ten- 
year  liniitation on actions to  ous t  
mortgagee in possession held inap- 
plicahle, La?/den v. Layden, 5 ; t ime 
within which Con~~n i s s ione r  of Rev- 
enue m:\y review income t a s  re- 
turns  and  make  assessments, Kwit- 
ting Mills 1 . .  Gill, Conlr. of Reve- 
nvr ,  7%: t ime within which claim 
fo r  compensntion must  11e filed, 
Whittcd 1;. I'nlnrcr-Rcc Co., 447; 
par ty  miry not enjoin execution on 
judgment unti l  t ime has  run  and  
then plead bar  of s ta tu te ,  Ifolden 
v. Totten, 204. 

Liquor-See Intoxicating Liquor. 

1.ivc~l.y St:rl)l~~s-Whether st;ll)lc was  
l)nl~lic st:l;)le or privntr  stahle 
within c.o~c.r:nge of policy liclti f o r  
jnry, i31nci.y I., In.~!rivn < Y  (?ti., 532. 

I.ivrstock-Ittkcnliltions re l :~  ting to 
i~nlmrt:~ti tnl  of cnttltl. S. 1.. Lore- 
I t rc~,  186. 

I.ost o r  I )wt~wyed Instruments-Scc- 
o1111:r ry ev dencr of. Randle c. 
fh r r l  !I. 1 .j!). 

I.otterirs-I.'orft~it~i~c o f  property 
11sct1 in. S. 1.. I:ic~lrrrrcl~on. 4 3 .  

1l;igistr;rtw - See dnstic.c,s of the  
l k r v e .  

lI:~lic.c---.b 11:tsis for  rrvovrhry of i ~ c -  
~ I I ; I I  ;rnd ])1111itivr d : ~ n ~ ; ~ g c s  in at.tio11 
SOY false, i~~rlirisonint.nt, ('tricrllt~ 1.. 

I~c,11 l1otc.. 2s:;. 
1I;rlirions I'rv.t~ci~tioil-Valitl ~ r o c ~ t ~ s s ,  

("trirtll~, I.. I:c~~ilion-, 2%; pic:rtlin~a. 
('rrnclle~ 1.. I < r ~ i ~ l ~ i t r .  2x2. 

. I l t r~ t l r r~~r~~+-Hy connty trrwsnrer to  
cwnrp~l sn r r t~nde r  11y Board of Etl11- 
c :~t ion  of sinking fund swnr i t iw ,  
Jolinson 1.. .Ilnrrozo, 58. 

lInnsln~lglitor--Se\x~ trial  awardctl for 
in;rdvrrtenct. in charge on question 
of ~n:~nsl:~ligltter. S. v. IVenzxr. 39: 
c~irrumstnntinl  evidence of defend- 
ant ' s  identi ty a s  perpetrator of 
(:rime hcld insnfiicient, M. 1;. llrtr- 
rcy, 62 :  evidence held to rwjnire 
sn1)mission of question of guilt, r\'. 
1.. ('liilrlrc~s.~, 205 : prosecution for 
i n ro lnn t ;~ ry  rn;rnsl:lughter in opcr:r- 
tion of n ntomolriles, h'. o. Da wson, 
ST,: S. I.. IIr.Jft~htrn, 293; N. 1.. 
IIToofc?z, 6%. 

M:trine Insurance-Bnutn v. lns .  Co., 
5%. 

J lar r ied  Women-See Husband and  
IVife; dower right,  see Dower. 

Blarshalling-lflighes c. Oliver, 680. 
3Iaster and  S(1rvant--Euiployet's ac- 

tion to  reform deed to a mortqige,  
P o s t o l ~  1:. l?otre??, 202; covenant 
th:it m1p1oyf.e should not work fo r  
('ompetitor a f t e r  termination of em- 
ployment by plaintiff, Noe v. Bfc- 
11~1.-itt. 242; "Right t o  Work IAW." 
S. P .  Wkitakcr,  353; R. v .  Bishop, 
371 ; contempt in violating order 
against  nnlawful picketing, Jfanu- 
fuct~cr ing Co. v. Arnold, 375; d i s  
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tinction hetween "employee" and  
"independent contractor," Perleu c. 
Pa?.ing Go., 479; Imnns is  not gra-  
tuity.  Clr ell. 1%. Lcourrrtl. 181 ; . " e m  
1)loyres" mitllin ineaning of com- 
11t~1is;ition act. Pcrlv!/ (.. I'trrirlg &.. 
479: whether accident arises ont of 
employment. Trrylor r .  Tt'ctke For-  
cst. :?4(i: Holliir(/ I.. T?c91k-White Co.. 
749 : whether injury arises in 
~ W I I V W  of e n ~ l ~ l o y n ~ c ~ ~ t .  Trr!/lor 1 . .  

11'11l;c. I.'r~~.c.xt, 2:::: ;~c t ions  against  
thircl ~,t>rson tort-frtrsol.. 1Vard v. 
I ~ O I I . ~ ( ~ . Y ,  272: I'(,IIII]I I.. Stoltp, '79:: 
l i n ~ i t : ~ t i o ~ ~ s  on fi1i11g claim nnder 
~ .o~n l~+ws : t t i nn  ncT. ll'hiftcs u. PIII- 
nrc ,~ . - l lc~  Po.. 447 : n~edica l  trea t- 
~nc>nt ;i11(1 rspcnst's, ibitl; review of 
;I\Y;I rtl. ihitl ; re\.it.\v of findings of 
1ntlusti~i;ll ('om.. ll~lrittc2rl I . .  Pnlntcr- 
I<rr  Po.. 447: I1 r r /q /  1.. P( f i . i~ ig  CO., 
479 : ~ i n c ~ ~ n ~ ~ l o y r n e n t  co~npensation 
resel.vtv. 1 1 1 1 1 t r 1 t t  Sccn~'it,t/ 
Por11. I.. I'~thlisl~in,q Co.. 38'2: right 
to  ~ u ~ r ~ n p l o y n ~ e n t  coinpensation. ('11- 

c i~tplo!/~~rcnt Co~~ipc~i . so t io t~  Contnfix- 
sion I.. .lltr~~tiir, '777. 

hlemor:~ n t l~u i i -hc t s  fonntl hrld to  
support c~)nc~lnsion thnt  memoran- 
t l nn~  w : ~ s  snfficient under s ta tu te  
of f~xn t l s .  Rlcsnos I;, Bctile!~, 783. 

AIentnl ('npnvity-To execute will, I n  
re Ii'ill of Kcstlo', 215. 

hIines and  Minemls-Demnrrer a s  to  
corpor:lte df.fentlnnt on ground t h a t  
i t  did not sign mining lea,% prop- 
erly owrsnlcd  where  i t  w a s  alleged 
tha t  corpor:~tion mas silent par tner  
r~nrl shnrecl in profits nnder Irilse 
signed. by individnal, Clnpp v .  Mills. 
78. 

IIinisterinl Officer-Cannot :~uthorixe 
thnt  which i s  forhidden by stntnte,  
G l o l w  1.. Ins .  Co., 195. 

J l inors- lh ty  of drivers to  keep 
proppr lookont for. Spnrks 1 1 .  Tt'illix, 
25 ; twelve-pear-old boy hfld guil ty 
of contrihutory negligenre while 
riding I ) i c ~ ~ l e ,  Tour11 r'. Hfnt7r2~-nmr. 
253 : thirtee11-yenr-old child ltcld not 
gnilty of contsibutorp negligence a s  
mat ter  of law, dlorgo)? v. Coach Co., 
2 8 0 ;  j~ i r i sd ic t io~i  of Juvenile Court 
t o  nwnrtl rnstody, In  rc Tlfosnpso?~, 

74 : Irr 1.e 1j1r111gccrn.o. 839 ; amard- 
ing c ~ ~ s t o d y  of n ~ i n o r  children in 
tlivorce action, IITin/ir~ld v .  I i ' in f ie ld ,  
2.33 ; B m k e  11. I< r r~kf ,  609 ; In r e  
Iliygcra, 743; in  1rnhrn.i poi-pns pro- 
( v e d i ~ ~ g s ,  111 w .llr(~rflv.. 46: In r e  
?'lronrl~.~on, 74 : In  re  8n.rtr:i.c.k. 113 ; 
11, r(: Uiy!/c.ra, 7-13: ~ ~ ~ ) n r l n s i r e n e s s  
of tlrcrcv of ; ~ ~ ~ o t I i t , r  h r i l  t e  awarding 
custody of chililrc~n in divorce :LC- 
tion, 111 I?  Riy(jrrr. X i  : carnal 
I;~~otvletlge of ftxrniilr l~etween 14 
;11t(1 16, S. I.. I!I.!/UII~, CAI. 

3Iistlc~111r:i11or-('o1ltc~iitio11 rhil t con- 
b l~i r i~cy w:ts to wmmi t  misde- 
i~~c~;inclr  11fld untcl1;rl)lc where com- 
~ ~ i i s s i o n  of fc l lo~~y wrs ir;~tur;rl con- 
~ P ( ~ I I ( ~ I I W ,  9. 1.. 1Ii~10k.v. (jS :  here 
>t:itnte t>~~irc~trt l  ill ~mhl i c  interest 
~ ~ r e w ~ ~ i l ~ w  rlo [ I P I I < I  lty its riola tion 
is, h'. 1%. Ilisltop, :L71. 

JIisiointlrr-Dc~111111~r~~r for.  Crurrftt I . .  

{;rr~wtt .  ,3,0 ; GIW it  t I , .  .llcGrotc, 
74.5. 

J1istri:tl-.Tnclgt. Ir:~s di..crr.tionary 
po\ver to withtlriiw j ~ i r o r  ; ~ n d  order 
mistrial, S. 11. Burrir ,~. .  751. 

J lo~~opol i rs -Fi~ct  t h a t  ;I l l r g ~ t l  wrongs 
a r e  crimes does not 11erforce render 
injunction inappIicable. Trotlsit Co. 
I-. Conch Co., 788; violation of 
"Right to Work Law" is criminal 
offense, 1'3. 1,. TVhituktr, 35'1: 8. v .  
[{ishop, 371. 

11o1~tg;rgc~s-Action to  reform deed to 
;I ~nortgagc.. I'onto11. r .  R o f r m .  202 : 
pnrty nnt1ert:tkinp to refinance 
c.h:ittrl ~nor tg :~ge  11~1d agent of 
~ ~ ~ o r t g u g o r  within ~ne:i.ning of em- 
I~ezzlrnrc~nt s t i~ tu t e ,  S. I-. G~r t t r ? / ,  
643 : clistinc.tion hetween mortgage 
;I  11t1 c40ntlitior~:ll $:11e, I\'iIli.a ms 1;. 
Joinvs, 141 ; in order t o  he entitled 
t lrf~rrto.  mortg;igor must allege 
right to r t ~ ~ t s  from mortgngee in 
poswssior~,  Ritqhes v. Oliver, 680 ; 
I t w t ~ t ~  pny tlel)t and demand 
:~s s ignn~(wt  of mortgage. L m o  B .  

Ins.  ('o.. ,501 : no partial  foreclosure. 
I,rr!/dc~t I . .  L(f!~den, -5 ; limitation of 
:~c.tions to forrcxlose, R~ili th 1' .  Dncia. 
172 : ~ ~ r t w m p t i o n  of satisfaction of 
~nor tg i~ge ,  Smith  I>. Davis. 172: 
t r lwtw is I I P C P W I ~ ~  par ty  and can- 
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not be made 11nrty trcr~~c pro tune, 
(?r(ldg 1. .  13trrki,r. 5 4 :  wlrether rrsi-  
dent judge 111ay co~rfirni sa le?  
O~'trd!/ 1. .  Pcrr-l~.c.r. 54 ; I:~ches anel 
limitntion of :rctions to se t  aside 
forec810snre. I,tr!~tlctr 1'. Lo!/tlc?t, 5 ;  
IIlcglrc78 I . .  Ol i t~c '~~ ,  680 : :rc.counting 
for  rents upolr setting iisitlr forr-  
c.losnrr. Ortrtl;/ 1'. I'ttt'kc.~., 54. 

Notions-For Ile\v tr ial  on ground 
that  c l e f r n d : ~ ~ ~ t  w s  tleuicvl dnc 
I)rocezs ill crirr~in:rl prosc~cution, S. 
I.. Ilccl!jc'pc'tlr. : to clisniiss for  
i n s u f E c ~ i r ~ ~ c ~  of recortl. A. 1.. Dnnicl, 
536: to  clixslr for incotnpctent rvi-  
tlence hefore gx111d jnry. R. I:. 

('hotrtcX. 491 : t o  s t r ike  evidence. 
n111st Lw I I I : I (~(J  i l l  ;11)t t i n~ t>  to pre- 
s e n e  rsception to  atlniission of 
t~vidence. Stwlr~r t r~t  1.. 1It~t1,field. 651 : 
to s t ~ i k e  irwlt~virnt illid rednn(l:~nt 
rnntter from plr:ldings. J'c11)11/ T .  

Storrc,, 2 0 5 :  Il.iusto~t 1 . .  I , r r~t~ho '  Co., 
786 : to r ~ o ~ ~ . ~ n i t ,  stv Sonsui t .  

Motor Carrier.-(':rrrier may enjoin 
slander 11y competing carr ier  which 
i u j ~ u c v  i t r  I~usiness. Troiisit Co. 1: .  

C'ocrc'li C'o.. ;(is: I ~ n t  111:ry not en- 
join il1rg;rl r;tteh or  sc~hc~tlules, 
Trrc~rsit (10. I.. C'O(IC~I  Co., 568. 

.\lcitor Vehicles. r k p ; x r t m r ~ ~ t  of-Rr- 
\-wiltion of licwrses. I11 r c  TT'riqlrt, 
301 : I n  1.c Sf7t.iglt t, 584. 

Moving Picture l1lrr:~tres-Liability 
for  fa l l  of patron, Dr1it11zoQht v. 
I'll tcctr-es. Ittx., 325. 

; \ l 'nnici~al (.'orl~orntions - Liahilities 
under surety I~onrl for  municipal 
construction. Olcslcl/ z.. Henderson, 
224 ; drainage districts, see Drain- 
age  Districts ; injunction mill lie 
against  eniptying mw sewage only 
when public drinking water  supply 
is taken from stream, Bnnks v. 
R ~ r r ~ t ~ s r i l l r ~ .  5 5 3 ;  control and  regu- 
lntion of streets, Wood v. Tcl Go., 
605. 

Murder-See Homicide. 
S a s h  County, Hecorder's Court of- 

jurisdiction in divorce action to 
award custody of minor children, 
B m k e  t. Broke, 609. 

Savigable Waters  - Whether Sta te  
grant  conveyed land covered by 
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Xew Trial-Motions for  on ground 
t11:rt defendant was  denied due  
process in criminal prosecution, S. 
1.. I ledyebetl~.  269. 

Xon5uit-Sufficiency of evidence must 
he properly prwented by a p t  ino- 
tions, Leu 1 . .  Rrid!jcr~ln?i, 565 ; mo- 
tion t o  nonsuit innst be first made 
:I cmclusion of State's evidence, 
S I.. I17crt !TI . ::!I : tliscv1)ancies or 
c~ontr:~dic.tions in 1)l:lintiff's evidence 
not jnktify. k311tr I,// 1.. I n s ~ i m ~ z c e  
C'o.. 3:32 : N/i/~rlix I.. lT'illics. 25 ; con- 
&itlrration of e\  itlence on   notion to, 
Xiillols 1.. G'oldsion. 314;  consider- 
at ion of defendnnt'.; evidence, H u ~ n -  
p11 virs 1'. C'oaclb Co., 399 : is  proper 
1il)on fa tn l  varinnce between allega- 
tions arid proof. Millx, I w . ,  v. V c -  
I I ( W  Co., 115 ; nonsuit of co-defend- 
:rnt. 11-clls 2.. B!c~.tor~ Lirics, 1111~.. 
422 : circunistnnti:~I c.vidence of 
negligence lrrld inwfficient,  hall?^ I.. 
I ' rrX'i i~~, 727 ;  iionbuit on i s \ w  of 
negligence, Benton v. Johnson, 625 ;  
on gronnd of i n t c r ~  ening negligence, 
Ilrc~nitrn 1.. Dni i (~ in ,  600 ; on i s w e  
of contributory negligence. JIcKiu- 
won c. Motor Line?,  1 3 2 ;  Tow!/ v. 
IIcJnr7erson, 253;  Nichols v. Oold- 
ston, 514 ;  Pcnlani7 c. R. R., 528 ;  
Bcrrton, v. Johnson, 625 ; sufficiency 
of evidence and  nonsuit  in actions 
f o r  negligent driving, see Automo- 
I~ i l e s ;  in pafsenger's action fo r  neg- 
ligent injury.  Hlcntphries v. Coacl~ 
Co., 399 ;  sufficiency of evidence 
and  nonsuit in action fo r  damages 
resulting f rom explosion of bottle 
of coca-cola. D ~ ~ r i s  r .  Bottling Co., 
82: in action in ejectment. Tecl I.. 
Joltnso12, 155 ;  in action to remove 
cloud on title, Loydot v. Lnuden, 
5 ; Davis c .  Moryan, 78 ; sufficiency 
of evidence and  nonsuit in cllro war-  
rnnto proceedings. 0u;cns v. Chap- 
lin, SO5 ; sufficiency of evidence and  
nonsuit in c r in~ inn l  prosecutions 
generally, S. v.  l i a r ~ x u ,  6 2 ;  S. v. 
Coffri/, 1 1 0 ;  <ufficiency of circum- 
stantial  evidence, A'. v. Warren, 2 2 ;  
A'. r. Hrcvve!/, 6 2 ;  8. v. Coffey, 119 ;  
S. r .  Minton, 518;  S. v. Massengill, 
612: any  competent evidence snp- 

porting intlictment overrules non- 
suit ,  S. I:. Gen,tr,i/. 643 ;  ~u~f i c i ency  
of evidence and  uonsuit in prose- 
cution fo r  willful fa i lure  to  sup- 
port illcgitiniate child. 8. v .  Stiles, 
137 ; in prosecutio~ls for  abandon- 
nlent. S. c. Cnr8on. 151 ; in prosecu- 
tion for nrson, S. I . .  Anderson, 720 ;  
in l)rosecution fo r  rape, A'. v. Hookr, 
089 : ill p roscc~~ t ion  fo r  carnal 
I~no~vledge of femalc b e t w e n  14 a n d  
16. A". 1:. Rr!jrri~t. 641 : in prosecution 
for  assault  on femlle.  S. I:. Strtton, 
.iR4 : in prosecr~tion for robbery 
with tireilrmw, R .  c. Bell. 659:  in 
prosecution for  enihrzz:ement, 6'. 1;. 

Croitr,~/, CA.3; irl  rosecu cut ion fo r  
~ t ~ ~ l t l e s s  t l r i v i ~ ~ g ,  9. 1,. Holbrook, 
620 ; S.  I.. Stcclnlrrn. 634 ; in prose- 
tion for drnnken driving, S. 2;. 

l~'linclirn~, 1 4 9 ;  S. I? .  Rolbrook, 620 ;  
in [)rosecntions for  possession or 
t ~ x ~ i s p o r t a t i o n  of intoxicating liq- 
nor, S .  c. H o l h ~ m k .  .is2 : 8 .  t.. Peter-  
sort., 736: in homic2itle proswntions. 
N. I.. H ~ f r r e ! ~ ,  6 2 ;  S. r.  Brooka, 6 8 ;  
N. c. Littlc, 417: S .  1%. Culberson, 
015 ;  in prosecution fo r  abortion, 
A'. I.. Clionte, 401 ; in prosecution 
fo r  fnlse pretense, R. c. Ya~wev, 
213 ;  in prosecution fo r  perjury,  S. 
1). Webb, 304;  in prosecutions f o r  
larceny, R. 71. Warren, 2 2 :  R.  u. 
Jlin.ton, 515 ; '  A'. v. Jfassengill, 612. 

Xorth Carolina Indnstrial  Commis- 
sion-See Master and  Servant.  

S o r t h  Carolina Unemployment Com- 
~ ~ m s a t i o n  Commission-See Master 
nncl Servant.  

Xnisances - Enjoining. Ban,ks 2.. 

R~criixi:illc, 58.3; d112ick I:. L a ~ ~ . c u s -  
ter, 157. 

Striic I'ro T I I ~ - - T r u s t e e  is  necessary 
1):irty to ac t ior~  in which foreclosure 
is decreed and  defect may not be 
c*ared hy order wui~o pro timc, Grady 
o. Porker,  54. 

Oaths-Use of Bihle not essential, 
Oic:c?rn I.. Clrcrplin, 705. 

Officers-State officials may perform 
duties outside the State,  Owens v .  
G h ~ ~ p l i n ,  705. 

Operating Receiver-Appointment of, 
f o r  railroad, A'inclnir I , .  R. R., 389. 
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Opinion-Esl)ressio~~ of,  by court  
during progress of tr ial ,  N. 1.. Cfard- 
)Ler, 567 ; N. z;. Cfrlbcrson, 615 ; S .  ? I .  

Hooks, 689 ; S.  I.. . - l?idoso~~i,  '720 ; 
in instrucations. Utr r i s  I.. AUllo,:r/c~n, 
78 ; K. I.. .Jtic.l;son, 656 ; S .  1:. A ndcr- 
son, 7%. 

Ol,iniou T r s t i n ~ o ~ ~ y - A s  to  speed, 
H ' c b b  I..  II~ctclri i~s,  1: ns to  drunken- 
ness. S. 7.. U n ~ c s o i ~ ,  86 ; N. I;. Fliuch- 
enr. 149: t h t  tlrnth resulted from 
I)ullrt w o n ~ ~ d  Rt71t1 s n f i c i e ~ ~ t ,  S. 11. 

C ~ r l b c ~ w n .  615: ~n i s s t ;~ t e lnen t  t h a t  
d e f e ~ ~ d : i ~ ~ t  : ~ t l n ~ i t t r d  witness to be 
expert  must Iw 1)ronght to court's 
attt~11ti011 in : ~ r ) t  t h e .  h'. 1.. Brooks, 
GS9. 

Pareut nntl ('l~iltl-A\vartling cus- 
tody of child ;IS lwtwrrn parents 
separ:rted I ~ n t  not divorced, I n  r e  
Rt~rwick,  113 ; I N  rc  2'11 o n ~ p s o ~ i .  74 ; 
J?t Big{/crs, 7.13 ; I n  r c  A I I ~ Q i ~ ~ ~ > ,  
46:  warding custody iu divorce 
action, I17in ficld 1.. Tl'i?~field. 256 ; 
Brtrke I.. Brtrkc, 609; In. rc  Biggcrs, 
743: conchisivencss of decree of 
anotlier s t a t e  awarding c ~ s t o d y  of 
children ill tlivorcv action, I n  r e  
Bigclws, 743 ; motion Ijy wife in 
divorce action to  co~nl>el husband 
to suplwrt child. Il'irf,field I.. Win- 
fic3!cl. 256 : j~lrisdiction of Juvenile 
Court  to  award  custody, I n  r e  
Z'ho~npson, 74 ; I n  1.e B~~nz{gnrner, 
659 : 1)rosecutions for  willful fail-  
ure  to  support ,  S. v. S t i l t s ,  137. 

PA rol Evidence-In conflict wi th  
w r i t t n ~  instrunrent, Coz 7;. Hin- 
shnw, 102; lJoston v .  I lo~ccn,  202. 

Par t ia l  Foreclosure-Lnydcn, v. Lau- 
den. 5. 

Par t ia l  I n t e s t a c y-Presumption 
 g gain st. Nlttton v. Quinwly, 106; 
Vat% Winkle v. Bergcr, 473. 

Par t ia l  Payment-Effect on running 
(of Sta tu te  of Liniitations, Smith  v. 
Dar is ,  172. 

Partirs-Sole heir  a t  law of person 
wronged may maintain action t o  
declare constructive trust ,  Davis v. 
Dtrt.is, 48; trustee i s  necessary 
pa r ty  t o  action in which forwlos- 
u r e  i s  decreed and  defect may not  

Ilr currtl 11y order rifi~rc p ~ v  f ~ o i r ,  
Grtrrl!/ 1.. I'crrkt,~.. 54: ;~c.tion in be- 
h:ilf of comnty n ~ n s t  he ~ n a i n t a i n r d  
in i t s  n;llntb or OII relation of the  
I Y I ~ I I ~ ~ ,  ~ J o l ~ n ~ s o ~ i  I.. MUP~WII;, 58; O I I ~  

te~l>it i t  ill con1mo:l 111ay I I ~ : I ~ I I ~ ; I ~ I I  

: ~ c t i o ~ i  for t r ~ s p ~ s s .  I ~ u i ~ i s  i.. l l o r -  
!/tru, 'is : th i rd  11;trty Iw~~rlic. i :~ry 
I I I ~ I ~  n~ : i i n t : l i~~  actio11 on c.o~itr:~ct ,  
('11 i[)lc,t/ I.. -11 orw!I, 240 ; who nlny 
b ~ l t .  for  i ~ ~ i ~ t i o ~ .  Jlotlc2!/ 1.. 
I<otrrtl of l I~~# .h ( ' i .  J;.:.rrr~irinc.r.s. :1::7; 
k11r~ivi11g 11:1~:1trr I I U I ~  briug ;i(.tiot~ 
(111 r t ~ r r s l i  :issrts, Coppe~.- 
s ~ i ~ i t l i  1.. r 'p t~) i / ,  545: r ight of one 
11:irt11~r to I I I : I ~ I I ~ : I ~ I I  :i(.tion :it I ; IW 
: ~ g : ~ i ~ i s t  other 1)rior to ncc t rn~ i t i~~g ,  
f ' f ~ r ~ ~ i l l  I . .  orr~r .  6 X  : parties to  
c-r~.(~rrt l)rocrrtlin+, In r c  Il'ill of 
('trssitrl~r, .S4S: lnirties e~~ t i t l t ' t l  to  
t ~ ~ : i i n t n i ~ ~  : tct~on for  recrivt~rshil). 
sitirltrir 1.. R I<., 3SR ; ent i t l t~d  to  
; ~ t t ; ~ c , k  i:istruntt'~lt for  fr :~utl ,  L( ,~ro  
1'. Ins. Co.. 501: entitlrtl to sn l~ ro -  
g;ition. 1 ~ r 1 . o  1,. Ins. ('0.. 501: :ic.tion 
Innst be ltrosrcnted Iry reill 1):rrtg 
in intt,rest, Jones  r.. Scis l r r ,  444; 
I I ( V . C ' S S : I ~ ~  parties tlcfend:r~~t i l l  ;it:- 

tioil l)y I~rOlie~' ,  L~r)i~pro.v ?>. C'Iri1)!v!/, 
2Xi :  joiner of trc!ditior~al 1);1rt2rs. 
~;l~lrfl!/' 1.. l't/rI:f~r, 54. 

1':) ~ t ~ ~ ~ ~ r s ~ ~ i ~ + I ~ ~ ~ ~ ) l i e ~ l  1)usiness 1);1rt- 
~ i r r s h i p  I w t w f w ~  Iinsbuntl ant1 wife. 
h'yglt,sto~i 1,. I'q,qlciito.n, 668; ;I(-tions 
11rtwee11 lrnrtners. Ctrri.o/l P .  SI.OI~W, 
C 3 6  : surviving partner is  vestrd 
wit11 title for  purlrose of settle- 
Iuent, Col)[)c.rc.n?itlf c. Upton, 645. 

Passengers-In auton~ol)iles, see An- 
ton~obilrs.  

I- 'atrohnrt~-Opi~~ior~ evidence of High- 
way Pntrohnnn a s  to s[)eed, lC'caiib 
T .  H u t r l ~ i ) ~ . ~ ,  1. 

Pa  tron-Of plactl of ~ luhl ic  r ec re ;~  t ion 
is  invite^. IIrni~)1 1). Pcrkinn, 727. 

Pwcefu l  Occupancy-Rorid for,  Sa t -  
trrfic21rl v. Uan)?in,q, 467. 

E'edestria~ls-Co~tril)~~tory negliqence 
of, Ward v. Aowles, 273 ; Rokcr  1.. 
I'crroft, 558; c7askins 2;. Kel l ?~ ,  697. 

Per  Capita-TC'illinn~s 7.. Johnaon, 7:2. 
Per  Stirpes-TT'illiams v. Johnson, 

732. 
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Period of Gestation-Itistructiotl a s  
t o  period of gestation held without 
error,  S. ?;. BrzJant, 641. 

Perjut  y-S. I.. Webb. 304. 
Pernu~net i t  Operating Receiver-bp- 

~)oiuttnent of, for  railroad, Sinclair  
I.. K ,  R., 3 s .  

1'erl)c.tuities-rl1rttst Co. v.  ll'illiant- 
aon, 438. 

Per.oti;llty-Snrl.irors1iip in par tner-  
ship property, Coppersmitl~ V .  Up- 
to),. 543. 

Petit  Jury-See Jury .  
Photo~ ' r :~phs-8 .  2'. Gnrdncr, 567 ; 

ht t  t li)~trn I'. Ilcnfield, 651. 
P11ysic:il Facts-As e \  idence of speed, 

Toitc 11 1 . .  Ifet~dcrson, 233. 
Picketing - ('ontempt in violating 

order :tgainqt lunlan-fnl picketing, 
Jloitt!f(l( 't~~ri?~q Co. 1.. Ari~old ,  375. 

Plea in Amnesty-8. 1..  Foster,  $2. 
P l w  of Not Guilty-Puts credibility 

of St:tte's evidence in issue, S. 2%. 
h'ncccd, 37; and  places burden on 
Sta te  to prove guil t  beyond a rea- 
uon:ihle doubt, S. 2;. Barz'ey, 62. 

Pleadings-In actions fo r  divorce or 
for  alimony. see Divorce; compe- 
tency of pleadings in evidence a9 
:~tlnlission. Dor i s  v. J l o ~ ~ g a n ,  78; 
 onsn snit f o r  fa ta l  variance between 
allr~siltion and proof, JItiills, Inc., v .  
Vcnt o- ('o., 115 ; ' petition in con- 
tempt proceedings. Jlanufactiwing 
Co 1. .  -1 t~~o ld ,  378 ; answer hcld t o  
nllrge f r aud  in procuring esccution 
of contract, Pickctt  v. Oz'erntan, 
4.17: pleading of s t a tu t e  of f rauds ,  
.fnritcrson 1.. Logan, 540 : co~npla in t  
should not sta>te evidential facts, 
l iT~l)t t  itrrlton r .  Sclr ictt, 2% ; demur- 
r r r  :~cimits facts alleged, Chew v. 
Lcortnr-d, 181 ; demurrer  f o r  mis- 
joinder of parties and causes, Gar- 
I (  t t  1.. Garrett .  530; Grant 2;. 31c- 
(frtcrc., 743; amendment,  Daz'is 2;. 

Vorgtrn, 78;  Hughes v. O l i ~ e r ,  680; 
~ a r i a n c e ,  Caudlc v. Rcnbow, 282; 
necessity of allegntions to support  
proof, I'ritcliord v. Fields, 441 ; Eg- 
glrstotz 2;. Egqleston, 668; judg- 
ment on pleadings, Poole v. Scott ,  
464; McKazJ v. Investment Co., 
'290 ; Carroll v. Brown, 636; motions 

to str ike irrelevant a n d  redundant 
III:I t ter .  IJc.tr.tr~/ v. Stone, 295 ; TViw 
.utorr I.. L~c~ t rbc r  Co., 786. 

Police Power-Regulations relating to  
in i l~or t i~ t ion  of ca t t le  hcld within, 
B. 1.. Im.cltrce, 186; repl~lations re- 
I :~tiug to licensing of hnrlrers, Mot- 
lc!i ?.. Ilotrrd of Brtrbcr Esrt~t?iners,  
337 : "Right to IVorli Law." 8. r .  
11'11 ittclic.~., 353 : cl;~ssification for  
purpose of rsercising police powrr 
hcld arbi t rary ,  S .  I:. Glidtlc)~, Co., 
G G i .  

Powder Enrns-S. v. Plri l l i j)~.  605. 
Power ('ompnnies - @sements fo r  

transmission lines, Light Co. v. 
Hoictitcru, 319. 

I'ower of Disposition-Htrrdce 1:. 

1:it.o.s. 66 : ?"rust Co. I:. l i ' i l l io~t~- 
son, 458: Van 1Vi1tkTe 2;. Berger, 
473 ; Hvlttrcffct. z'. Hnscl t i~?e ,  484 ; 
HaId I > .  li'~!rdwelI, 3x2. 

P r r n ~ : ~ t u r e  Appeals - . l fcKinr tc  v. 
Dill, 539. 

Prescription-So right of prescrip- 
tion to  pollute s t reams a s  against  
State,  R. I . .  Gliddoi Co., 6G4. . 

Presumptiou-Of mnlice from willful 
tloitlp of unlnwfnl act ,  Co~tdle  2;. 

Bert hozo, 28'2 ; against  part ial  in- 
etstacy, S'utto~t u. Q~tincr-[!/, 100; 
Vrrn ll'ittlile 2;. Bergfr ,  473; of death  
fro111 srven years absence, Lea 1:. 

Brirl!/cn~trit, 5G5; t ha t  death  was  not 
suicide will not slipport award  in 
al)scnce of evidence or presnmption 
tha t  death arose  out of employment, 
Bolli~iq 1.. Rclk-TVhitc Co., 749 ; pre- 
sumption of satisfaction of niort- 
,zi~ge from lapse of time, Smith  ?>. 

I)a't.i~, 172 ; general conveyance pre- 
sumed in fee, Artis  v. d r t i s ,  754; 
t h a t  wife's services a r e  gratuitous,  
E!j{/lc~t~n 1'. Eggleston, 668; in 
favor of judgment of lower court, 
A. 1:. Rcdgeheth, 259; 8. 2.. Whit- 
rrkcr, 353; S. v. Choate, 491; S. v. 
G o r d n . ~ ,  567 ; Whitehurst  v. Ander- 
son, 720; charge  not  in record pre- 
sunled correct, S. r .  TVootcn, 628; 
where evidence is  not in record i t  
will he presumed t h a t  findings a r e  
supported by evidence, Hughes v. 
Oliver, 680 ; Roach v. Pritchett ,  747 ; 
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presumption of innocence, S. v. Hat-- 
IY '~/ .  C i L  :x t+u~nl~t ions  f rom inten- 
tionnl killing with deadly weapon, 
8. 1.. Cliildwsx, 208; presumptions 
fronl killing with deadly weapon 
do not obtain until killing wi th  
det~dly  weapon i u  admitted o r  estab- 
lihhed. X. 1.. Vintoti, 13 ; S. r. Nnead, 
37. 

P r i m i ~  F:lcie Clse-Run?pl~ries v. 
Coacl~  C'o , 389; Tltttle u. Bzdditzg 
Corp., 507; Owells v .  Chaplin, 705. 

Principnl and  Agent - Insurance  
agent,  see I n w r a n c e  ; brokers, see 
Brokers ;  defendant held "agent" 
within me;~niug of embezzle~nent 
\ tatnte,  S. 1..  O o l t r ~ ,  643. 

P~.incipnl a n d  S u ~ ~ t y - I n d e m n i t y  con- 
tracts.  see Indemni ty ;  bonds fo r  
public conctrnc.tion, Olr'slcy v. Hen-  
de~..so>~, 224 

P ~ i n c i p n l s  t o  Crime-S. 1.. R ~ o o k s .  68; 
S. r .  Riddle. 231; S. r .  Forahee, 
26% 

Privileges-Ifotlc// I -  Board of Barber  
Errrwil?crr. 807; S. 7.. (Iliddol Go., 
664. 

Privity-Cavento~s a r e  not in,  In r e  
Will of Cnasndrc, 548. 

Protlata without Allegata-Pritclrard 
I.. F~c,lds,  411 ; Egqleston a. Eggles- 
toll, 668. 

Probate-See Wills. 
Process-Action to  nlnerrc sheriff fo r  

ftlilure to serve, ,Wassc~gill 1) .  Lee, 
3 5 :  false imprisonment and  ma- 
licious prosecution, Cnvtdle v. Ben- 
bow, 282; service on nonresident i n  
Sta te  in connection with litigation, 
Harc  1.. Ha re ,  740; service by pub- 
licnation, Sini~tio)rs r .  Sintmons, 233. 

Professions-Barber Act, Notlty 2;. 

Hocrrd of Barber  Emmine r s ,  337. 
P l  ohil~ition-See Intosicating Liquor ; 

validity of s t a tu t e  setting u p  A.B.C. 
Store cannot he attacked by pro- 
ceedings t o  abate,  A ~ n i c k  v. Lau- 
caster, 157. 

Proprietor-Duty of proprietor of 
swimming pool for  safety of patron,  
H n h ~ l  v .  Perkins,  727. 

Proximate  Cause-Xichols o. Gold- 
ston, 314; Peqzland v. R.  R., 528; 

Iic~tl~rtr~r v. Llunca~r, 600 ; Tl'ood 1.. 
l'clcplmnc Co., 605. 

1'11l1lic NII~ \~I I I~C.S-d l~a temi~r l t  of pub- 
lic n u i ~ : i n r ~ ~ s ,  see Nuisances. 

Public Officers -State oficials may 
(~e r fo rm duties outside t h e  State,  
Owe11s I . .  Cl~trplin, 705 : ministerial 
officer ciinnot authorize t ha t  which 
is  forbidden by .;tatute, Gloro'  v. 
111s. Co., 195 

1'ul)lic S1.n ice--Servic r ill nrmed 
forres iu pnlllir .er\it.tb fo r  which 
~ ,sc lns ive  11ri\ ilc,ge 111:ty I)? gr:lnted, 
lfotlc!/ 13. 1jov1 tl of I!rcrhw B z a ~ v -  
/lIol~s, 337. 

1'1ll)lic Ways-ll oorl I.. l 'cl~pho?ic Po., 
603 

1'1ilblicntion-Sen i c a r  1)) . SII ILI I IOII~  1'. 

h"irt~~trons, 223 
1'111liti1 e D:~~l~n:cs-Rc~co\ery of ac- 

1n:1l and l1uniti\c1 t l i~~nages  ill a r -  
1 iou for  f a l w  i n ~ l ) r i w ~ u n e n t ,  Cu rtdlc 
1.. Hc~hozr ,  22. 

Ottccritzo~~ .lfcrrtit-For personal serv- 
ices rendered deceased, 111oc11 ?.. 

I I l~zcc  1.. 43 ; Atcvr'ort 1%. Tl'~/t'ick, 
429: ,Itrrlrc'~xoir t.. Lo!/crn, 540. 

Qut~~hals-E'or incompetent evidcncc* 
llefore grand jury,  A. 1.. ('Ironte, 
401. 

Ourstion\ of J,:IR. and  of E'act-1,egill 
effect of i n s t l ume l~ t  i s  question of 
Inw, Lc1ci.s c.  Fi t r r ,  89; Mrlia / l  T.  

Presb!/toYtr 11 P o i r ~ ~ d a t i o ? ~ ,  300 ; ren- 
sonableness of covenant t ha t  em- 
ploycc should not work fo r  con]- 
pctitor aftel'  termination of em- 
111oyn1ent is qiiestion of law fo r  the  
court ,  Xoe 1;. McDcuitt, 242; prosi-  
n1:Lte cause i 3 ordinarily question 
for  jury, Xicholu 2. .  Goldstotr, 314; 
1fcon1011 9 . .  D ~ ~ I I C U I L ,  600. 

Quiet Ihjoylnel~t-Bond for, &'utter- 
licld r. Xn1?11ing, 467. 

Qnieting Ti t le -Lnj tdoi  v. Lu,vdc 1 1 ,  

5 ;  Daris  2'. illorgan, 78. 
Quo l l ' a~~ra t~to--Ozcc~~.s  I?. Clrul~li~l ,  

705. 
Ici~ilroncls-Tariff s c h c d u 1 e s and  

f w i g h t  cha rgw,  I?. R.  v. P n r i ~ g  
("0.. 94 ; appointment of permanent 
olleriltinp rect'iver for ,  Rinclair T .  

1t. R., 389; accidents a t  crossing, 
l'enlnnd 2;. R. R., 528. 
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"Iiange of Lights"-Riggs 2;. Oil 
Corp., 774 ; Tuson v. Ford,  778. 

I{ape-Sufficiency of eridence and  
11011hnit in yroqecutions fo r  rape,  
AT. 1.. Hoolis, 689 : instructions in 
1)rowcwtions fo r  rape, 8. v. Sim- 
motis. 2q8; prosecutions fo r  carnal  
knowledge of female, R. v. Brua?rt, 
641; i~shaul t  on female, S. v. Su t -  
toll, 534. 

R:rtific:~tioli--Parties without author-  
i ty to n ~ ~ t h o r i z e  ac t  cannot ra t i fy  
it. 'I'1ctf1r 1.. Btt i ldhg Gorp., 507. 

1:eirl 1-:atate Agmt-See Brokers. 
1:e:il Pa r ty  in Interest-Action must 

l ~ r  rn;iintilined by, Jones v. Seisler,  
444 

R t w i \  ers- Nature  and  grounds of re- 
c e i ~  c ~ r ~ l i i p ,  Silic'lnir T. R. R., 389 ; 
I~ontls to prevent, Sinclair  v. R. R., 
389. 

Iicclilrbs l ) r i \  ing-ET idence of held 
snfficirnt, S. c. Holbrook, 620; S. v. 
St(c!t11(1n, 634 ; instructions held in- 
adequate,  S. v. Flincl~enl,  149. 

I<ecorder's Courts-See Courts. 
Records--Tor1 ens deed, Da tiis v. Nor-  

(/UII. 78; correction of judgment, 
I 1 i  rv ll'ill of Hine,  408 ; held suffi- 
cient to  give Supreme Court juris- 
diction, 8. 1;. Daniel, 536; illness of 
court  reporter not ground f o r  cer- 
t ~ o i a r i .  A'. c. Parrot t ,  752. 

Iieferelice-Exception a n d  preserva- 
tion of grounds fo r  review, Hughes 
1 .  Ollr.er, 680 ; author i ty  of court  to 
set as ide  report, ibid; review of re- 
port precluded by agreement t h a t  
finding of referee should be final, 
fi'crrcll T .  Wortllirrglorz, 118. 

Tieformation of Instruments-Rlis- 
t i ~ k e  induced by f raud,  Poston v. 
Bo7c.cn, 202 ; mutual  mistake, ibid. 

Registration-Does not protect grantee 
in deed given without considera- 
tion, A?fcRaru v. MaRaru, 714; judg- 
ment in eminent domain proceed- 
ings not  required to  be registered, 
Light Co. v. Bozonzan, 319. 

Remand-Cause remanded f o r  find- 
ings of material  facts,  8. v. Foster,  
72; Grant v. McQruzo, 745. 

Tiraciasion-Action for  f r aud  lrrld not 
election precluding action fo r  res- 
cission, I<cr~rdle r .  Crudu, 159. 

Iieserrntio~~s-Lessor may not main- 
t : ~ i n  :iction against  h is  grantee for  
tleiiial of hunting rights to lessee, 
.Jonca 1.. Sei.vlcr, 444. 

IZcs Gcsttrc-Admission by par ty  to  
the  action is  conlpetent notwith- 
standing admission i s  not  pa r t  of, 
Ti'c11s I : .  Bzrrtow Liucs, Inc., 422. 

I / (  a Zpsrr Loq~~itur-Doe< not apply to  
bursting of Iiottle of coca-cola, 
D(rrio I.. Bottling Po., 32. 

X t s  Judicutu-Docis r .  Moraan, 78;  
R(oir71c I . .  Grad!/, 159: Ligktner u. 
Boo~ic ,  199 : IIoldclr 1.. Totten, 204 ; 
. l l f K u ~  1.. I'r'tsb~lfo'icrn Foundntion, 
339: Votle!~  I . .  Botrr-d of Barber  
Ero~uiuct:c. 337. 

Itesitlence-For purpoLe of insti tut-  
ing dixorce action. Brylunt 1'. I31y- 
(rut, 287; ns  qnalification for  ro t -  
inq, O m  11s 1. .  Cl~rrpli~i, 705. 

Re.;itlent Judge-Whether resident 
judge cnn confirm foreclosure sale 
out  of term. Grrrd!j 1. .  Pavlio', 54. 

ILe\trnininq Ordrrs-See Injunctions. 
I{ectr;lint of Trade--Coreuant t h a t  

rm1)loyee should not work fo r  com- 
petitor a f t e r  termination of em- 
ployment hy plaintiff, Noe c. Me- 
Dczit t ,  249. 

1:ecnlting Trusts-Action to  declare 
resulting t ruc t  held not barred by 
prior action for  damages for  f raud-  
uleut conspiracy to extinguish prop- 
er ty  r izhts  by foreclosure, Randle 
ti. fXru(711, 159. 

Revocation-Of voluntary conveyance 
of limitation o \ e r  to persons not 
i?r cusc, Xirklnnd c. Deck, 439; of 
dedication, Pr i tchard  1;. Fields, 441. 

Rifle-Injury to  passenger on bus by 
fall ing baggage, Willianzs v. Couch 
Co., 191. 

Eight  of Asqembl~l-S. v. Il 'hitaker, 
353. 

Ricrht of Free  Speech-S. v. Whitakcr,  
353. 

Right  of Way-At intersections, Hi l l  
v. Lope;, 433. 

"Right to  Work Law"-S. v .  Whit-  
aker,  353; S. v. Bishop, 371. 
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Itolhery-S. I-. Bc 11, 659. 
1;oy:iIties-On minerals mine(1-de- 

mnrrer  ;I.; to corporate defendant 
on ~ r o n n t l  tha t  i t  did not sign min- 
ing 1e;lse properly overruled where 
it \ w s  :~lleged t h a t  corporation was  
\ilcnt par tner  anti shared  in profits 
under lease signed by indi \ idnal ,  
('lopp I . Milla. 78. 

Rnle in Sltcllc~/'s Cftsc-Rn~cls 7.. Roc- 
bnrk, ,737; It'illitrmn 1'. .Johnson, 
732.  

Snfety Stnti~te~-Bc~ot~rrr?r 1.. D~rnctrn, 
600: S I . .  TT'ootrn, 61s. 

S;ilc.-Implied w:rrri~ntirs.  JlcCon- 
~ c l l  tl. Jonc1s, 219 ; nction for  I~ reach  
of w:~rr; inty,  rhitl. 

S ~ ~ I ~ o o l ~ - I l ~ r ~ t c l n ~ r ~ r ~ s  1 , ~  c o ~ ~ n t y  t r r : ~ s -  
n r r r  to compel snrrentler hy Roard 
of Er1nc;ltion of cinlring fund stwiri-  
I ips. John son I > .  Mnrrolc., 38. 

Seal<-Not necws:~ry to  lease. Lcno 
r.  I ~ R .  Co., ,701. 

Sc~~on t l a ry  IC~idence-Of  lost or de- 
.troyerl i n s t r ~ u m c n t ~ ,  Rnnd11' LJ. 

Omd11, 159. 
Sriznrr--Title to  cnr seized fo r  illegxl 

t rnnqmrtnt ion  of whiskey, 8. r .  
I,// I(., 443. 

Rrlf-Dcfrnnc-S. .c. ~llinton,  1 5 ;  R. 1.. 

f70rrcll, 28; R. 2'. DcBerrfl, 147 ; 
8. r. Rnndolph, 228; A. v .  Riddle, 
251 :  S. o. Grnnt, 522 ;  R. v. Alstow, 
655 : R. 1.. Cnrdner,  567. 

Selmrate Emoluments-V o t l e ]J v. 
Bonrd of B n r l i o  Emminc r s ,  337. 

Sen ice of Process-Defendant in 
criminal ac2tion in S t a t e  f o r  t r ia l  
not immune to  service, H a r e  v. 
I h r r ,  740 :  service by ~mhl ica t ion ,  
Rimmotis I ) .  Nimnzonn. 233. 

Service of Statement of Case on A p  
peal-Dismissal fo r  fa i lure  to  serve 
s ta tement  of case on appeal, S. 2.. 

Ilrccze, 352. 
S e w n  Years Absence-Presumption 

of death  from, Len v. Bridgemnn, 
5&5. 

Sewage - Enjoining emptying into 
streams, Ranks  I?. Rirrnsvillc. 5.i3. 

Nh(Jllrn'a Caw. Rule in-Rnwlb 27. 

I~ochirek, 537 ; Williams r;. John,- 
non, $32. 
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permit officers to ac t  outside of 
boundaries, Oxens  a.  Chaplin, 705. 

State  Board of Agriculture--Regula- 
tions relating to importation of cat-  
tle, S. 1 . .  Locelace, 186. 

State  Grant-Whether Sta te  g ran t  
conveyed land covered hy navigable 
water f ,  Daz>is v. Morgan, 78. 

State  Highway Commission-Lr~ci~ 1).  

Hig11tcn)l cO. Public Works Comm., 
618. 

State  Police Power-Regulations re- 
lat ing to importation of catt le held 
within,  8. 1. .  Locelace, 186; regu- 
lations relating to  licensing of bar- 
bers, X o t l e ~ ~  1..  Board of Bnrber 
I.:.rnnir?irrs, 337: "Right t o  Work 
1,;1w"-S 1 . .  TVhitnker, 353. 

Stnttsment of Case on Appeal-Dis- 
misiill f o r  failure t o  serve, 8. v. 
Brc c ~ .  332. 

Statu te  of Frauds-See Fraudu, Sta t -  
u te  of. 

S ta tu te  of Limitations-See Limita- 
tion of Sctions.  

Sti~tnte<-Statute hcld to  constitnte 
County Board of Education custo- 
t l i i~n of school sinking fund,  John- 
son 1 . .  Jlurrow, 58:  where  s ta tu te  
ennc2tetl in public interest  prescribes 
no penalty i t s  r iolation is  niisde- 
mennor, S. a .  Bishop, 371; in prose- 
cwtion fo r  violating s ta tu te  defend- 
i ~ n t  may asser t  unconstitutionality 
of ~ t a t n t e  a s  defense, S. v. Glidden 
Co. ,  664: construction of statutes,  
Ntnith I.. Davis, 172 ; Knitt ing Mill8 
1.. Gill, 764; Motlcl/ 2;. B w r d  of 
Bc~rl)cr Exumincrs,  337; S. a. Loce- 
lacc. 186 ; repeal by construction, 
Light Co. 7.. Bowman, 319. 

Stay Rond-Judgment on supersedeas 
bond is of independent force, Hol- 
d m  v. Totten, 204. 

Stock-Answer held t o  allege f r aud  
in procuring esecaution of contract  
to  sell Stock in corporation, Pickett 
1.. Ooennnn, 437. 

Streams-Enjoining emptying sewage 
into, nnnlis v .  Brcrnsuille, 553; pro- 
wription against  emptying in to  
s t reams snbstances inimical t o  fish, 
R. v .  Glidden Co., 664. 

bnbrogation-Leno c. Ins.  Co., 501. 

Sudden ICmergencp-Rgrrrkx v .  Willis, 
25. 

Nt'rcgqe'stio Falsi-S. r .  I'(IILcP~/, 313. 
Si~iceide-Presumptiw that  denth was  

not suicide will not s ~ ~ p p o r t  nwnrrl 
in  alwence of evidence o r  presr~nig- 
tion tha t  death  arose ou t  of employ- 
ment. Bollinrl 1 ' .  Bclk-Tl'hitc C o ,  
749. 

Snninlary Ejectment-Superior Court 
has  concurrent jnrisdiction with 
j l~stices of the  peace, Ntonc~.?trwt 1..  

Jleans,  113 : jurisdiction of macis- 
t rn te  in summary ejectment, Goins 
I . .  IlcLo~td.  6,5,5 : power of Snperior 
C'olut in which ;~c>tion to t ry  t i t k  
ic pendins to enjoin prowrntion of 
cmnmary ejectment, 11fznxcnqill 1.. 

Lce, 35 : nonsuit k ~ l d  proper, liillx. 
Inc., v. Pcnccr Co., 115 : Strrfford .z.. 
Yalc, 220. 

Summons-Defendi~nt in (.riminn1 .lr- 
tion in S t a t e  fo r  tr ial  not immune 
to ser~ic-e .  Hewc 11. IIrrrt~. 740: f r r r -  
ice by pnl)licntion. Sinintonu I . .  Sirn- 
~11011R, 233. 

Superior ('ol~rts-See Courts. 
Supersedeas-Judgment on xtcperw- 

dcas bond i s  of independent force, 
Holden v. Totten, 204. 

Snppressio Veri-S. 1.. Yancc~i~. 313. 
Supreme Court-Review by Supreme 

Court, see Appeal anti E r ro r  ; r r -  
view of criminal cnseu, sru Criminal 
Tam; ~)o\vcr of court  t o  deel:ire ; ~ c t  
~mconstitntion:ll, llotlep 1.. Roord 
of Bnrhcr E:stan~inos, 337; S. v. 
TFl~italicr, 353 ; where lower court  
has  no  jurisdiction Supreme Court 
i~cquires  none by appeal, 8. v. Pc1c.r- 
son, 736. 

Snrvirorship-In partnership prop- 
erty,  Coppcvwnith 1.. T'ptm, 545. 

Suspended Sentence-Reriew of order 
of execution is  I)g c.frtiorori a n d  
not appwl .  6. 1.. Pctrrson, 736. 

Swimming Pool-J.i:~l)ilitg of proln-ie- 
tor  for  t lc~ith of prltron t1.v dromn- 
ing, Hohn I.. I'wliiitn, 727. . 

Tariff Sc*hed~~lec-And f r e i g h t 
charges, 11'. X. v. Pfrring Co., 94. 

Tn xa t ion - Ih innge  t1ictric.t assess- 
ments, see Drainage Districts:  as-  
sessment of ~ d d i t i o n a l  incon~e taxes, 
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Knitt iny lf ills I . .  (fill, 764 ; person- 
a l ty  in l i :~nd\ of purchaser no t  sub- 
ject to sale to  ~ t i s f y  taxes  d u e  by 
~ c l l l n ,  Eoctch 1.. Pritclbett, 747 ; un- 
eml) loyn~c '~~t  con~pensation taxes, 
w e  N i ~ h t ~ r  a n d  Servant.  

Telelhone Poles--Injury t o  motorist 
fronr striking, IVood v.  Telephone 
C'o., 605. 

Te~npora ry  Iiectraining Orders-See 
Injnnctions. 

' I ' e ~ ~ ; ~ n t s  in C'o~nn~o~l-One t enan t  
Inny ~ n a i u t n i n  action against  tres- 
passer. Du r i s  1.. Jf orgctn, 78. 

Ternis of ('ourt-Judicial knowledge 
will 11e taken of terms of Superior 
C'ourts, C~"r'c~cl/l v. I'clrlicr, 34 ;  S. v. 
I I ~ ~ ~ c ) . ~ O I I .  7". 

1'11e;1trei-Lial~ility for fa l l  of patron,  
I)~.n~nrc.ric/lrt r .  Thcatrcs,  Inc., 325. 

' r l ~ i r d  P a ~ t y  Beneficiary-Right t o  
n ~ i ~ i n t i ~ i n  w t i o n  on contract, Chip- 
1t.11 1 ' .  31or.rcl1, 240. 

l'11re:tts-Corn1)etency of testimony of 
i ~ ~ i c o n i ~ ~ ~ u ~ l i c i l t e d ,  S .  v. X i n t o ? ~ ,  15. 

Through I-Iipliways-Hill I.. Lopez, 
K33: S r h o l s  r .  Goldsfon, 314. 

Tollncco-Prosecution fo r  fa lse  pre- 
tense in obtaining tobacco by rep- 
~ ~ b e n t i n g  tha t  another was  agent  
for  llurpore of drawing draf ts ,  S. 
I.. Yctni+cJl/, 313. 

' rorrens Lan-Davis v. Morgan, 78. 
Torts-F'articu1:lr torts ,  see particular 

titles of t o r t s ;  complaint held t o  al-  
lege joint tor t ,  Garre t t  v. Garrett ,  
x30. 

Towns-Sce Municipal Corporations. 
Trades--1iarl1er Act, Dfotle?~ v. Board  

of Btrrbrr  Exa~n ine r s ,  337. 
'I'r:~nsmission 1,ines-Easements for ,  

Light Co. c. Bowman, 319. 
Trebpnss t o  T r y  Title-Dnci.s v. Mor- 

qcrn. 78 ;  Pr i tchnrd  t.. Fields, 441. 
l'rinl-Argument of counsel, 8. v. Lit-  

11i. 417; consolidation of actions 
for  tr ial ,  Pccbles c. 12. R., 590; ob- 
jections and  exceptions to  evidence, 
Je~nio'son v.  Logan, 540; Stee lman 
I-. Bcnficld, 651; motion to  s t r ike  
is  necessary t o  preserve exception 
to  evidence, Steelnzan v. Benfield, 
('61 ; admission of evidence compe- 
tent  fo r  restricted purpose, Owsley 

I .  1 1 1 c l r o n  224 ; H~tmphr i e s  v. 
('ottc.11 C'o., 3'39; court  properly de- 
tel .n~inrs legal effect of instrument,  
1,c'rri.s r .  PINT,  H!) ; office and  effect 
of  notions to  nonsuit, ,llills 1.. Ve- 
t1c8c,r Co., 115;  s t a f fo rd  1'.  Yctle, 220; 
1,(w I.. B~. idg tn rc t~~ ,  565; considera- 
ti011 of evit1enc.e on motion to  non- 
w i t .  Sirlrols 2.. C'olduton, 614; Hunt- 
1)11rics !'. C'orrc h Co., 399 ; Sparks  v. 
Il~illis, 2 5 :  EI,~~I. , II  v ,  Ins .  Go., 532; 
11ol1s11it of cc-defendant, H7ells v. 
I { I I / .~OI I  L i ~ ~ t ~ s ,  $22 ; charge-state- 
nrrnt of evit1c11c.e ;lntl application of 
1;1w thereto, I ' a r ) ~  Co. 9). JZal~izcy, 
!M : J Io~yc t~ t  1.. Coac l~  Go., 250 ; 
*4 ' t (2c . l~)~(~t~  1 . .  A ~ t ~ f ? c l d ,  651 ; Cf~tskiw~ 
I . Kt~lI!/. 697 : charge-conformity 
t o  1)le;ltlings ;I nd evidence, D a  via v. 
.Ilor!/tt~~. 78: McCo~tnell v. Jones,  
L'IX : rsl)rcshion of opinion by cour t  
ill r l ~ r g e ,  Dlr rix I?. Jlorgun, 78; 
f o r u ~  : tn t l  sntficieucy of verdict, 
Stctc'c~rt z'. ll'!ji'ick. 429; t r ia l  of 
r r i n ~ i n i ~ l  :~(~t inns ,  see Criminal Law. 

'I'ri:rl Jury-See .Jury. 
'I'nwts-Action t o  declare resulting 

t l ~ i s t  Rcld not barred by prior ac- 
tion for  d;tn~ajies fo r  f raudulent  
c.onsl~ir;lcy t o  e s t i ngu i s l~  1)royxty 
rights I)?. fo~.eclosnre, Randle a. 
Ort~tl!~, 1.?9 ; application of ru le  
;ig:rinst 11crpel.nities to, Trus t  Co. 
1 . .  Il.7illin?tlson, 458; parol t ru s t  may 
not 11e engrafted on absolute deed, 
I'oston v .  Bczwn, 202 ; resulting 
trust .  Dctris n Duois, 48 ; construc- 
tive trnst ,  Davis v. Dazis, 48 ;  ap-  
~ o i n t n i e n t  of trustee,  M r K c c ~  v. 
l'wsb!ltr,ric~n I'oundation,, 309 ; pow- 
r r  of trustee to  convey property, 
Hal l  I>. ll'nrr'wcll, 562 ; remedies 
for  ~ ~ ~ a l n c l ~ n i n i s t r n t i o n ,  Lightner c.. 
Ijoonr, 199 ; wvocation hy trustor,  
K i rk lo t~d  I:. Deck, 439; equity 
jurisdiction t o  modify, McKczy v. 
I1).rsh?/tcric~n 2q'oundation, 309. 

L n ~ ~ n p l o y m e n t  Compensation Com- 
niission-See Master a n d  Servant.  

Unions-"Right to  Work 1,aw"-8. I>. 

TT'hittrkrr, 353 ; 8 .  I;. Bishop, 371; 
contempt in violating order against  
nnlamful pickltting, Manufacturing 
Go. 1:. A,72old, :375 
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Utilities Commission-Functions and 
jurisdiction. Si~zcZair v. R. R., 389; 
Tm?tuit Go. c. Coach GO., 768. 

Variance-Sonsuit for fatal variance 
between allegation and proof, Mills, 
Inc., v. Venrer Po., 115; Stafford v. 
Yule, 220; hetween indictment and 
l)roof, A. r'. Law, 443. 

Vendor and Purchaser-Rights and 
remedies by and against brokers, 
see Brokers; where buildings are 
destroyed, vendee is not required to 
complete contmct, Poole 9. Scott, 
464; right to proceeds of fire in- 
sl~rance, Poole a. Scott, 464; right 
of action against third party inter- 
fcring with contract. Winston v. 
L?tlnbct Co., 786. 

T'enire Facias-S. I . .  Anderson, 720. 
Vrn11c.--1)iqcretion~ denial of mo- 

tion for change of renue not review- 
able, R.  r. Culberson, 615. 

Verdict-Error cured by, Randle v. 
Grudri, 1.79; will he interpreted with 
reference to pleadings, evidence 
and chn~ye ,  Rtcrcccrt a. Wyrick, 
429; fniltire of to mention one of 
counts is acquittal thereon, S. T. 
Clrontr. 491 : directed verdict in 
criminal case held error, S. v. D m -  
icl, 336. 

Ve~ted  t ~ n d  Contingent Remainders- 
V ~ I I  Ii7inlile 2;. Berger, 473 ; Schaef- 
for v. Roseltine, 4%. 

Vetemns-Special provision for licen- 
\ i r g  of barbers, dlotlef/ v .  Board of 
Barbrr Eraminers, 337. 

Voluntary .Conreyances - Revocation 
of voluntary conveyance of limita- 
tion o w r  to persons not i n  esse, 
Kirkland 1'. Deck. 439. 

Waiver -- Landlord held to have 
waived alleged nonpayment of rent, 
Jlilltv, Inc., v. Veneer Co., 115 ; rhal- 
Ienge to arrny is waived if not 
made in apt time. S. v. Anderson, 
720;  objection to jurors yaived by 
failure to exhaust peremptory chal- 
lenges, S. 1.. Anderson, 720. 

Warrant-As basis for cause of ac- 
tion for false imprisonment of ma- 
licious prosecution, Caudle v .  Ben- 
bow, 282; charging obtaining ad- 

I m c e  by fraudulent promise to 
work, 9. a. I'lzillips, 446; where 
warrant is  defective, motion in ar-  
rest will he allometl, S .  t). Phillips, 
446. 

Warranty-Action for I>re;lch of war- 
ranty in sale, Yam Co. r.. J lntorc~,  
99;  implied warranty in sale of 
personalty, MeConncll v. Jones, 218. 

IVntei-s and Water Courses-Enjoin- 
ing emptying semaqe into streams. 
Ucc~7is 1.. Bi~rn~srillc, 553; S. v. 
Glidden Co., 664; right to accretion, 
Davis I.. JIorgun, 78. 

Widows-Do\~er right, see Dower. 
Fills-Contract to devise conles with- 

in s ta t~ i te  of frauds, Dzoin a. Brcw- 
cr, 43; Stetonrt 1.. Tl'y~fck, 429; 
Janrcrson 1.. Lognn, 540 : recorda- 
tion of foreign wills, Letos 1.. Fuw, 
89 ; I n  re Will of Chatnrtrn, 246 : 
effect of probate, I n  rc Il'ill of 
Hine, 405; nature and  effect of 
caveat l)roceedingc, I n  re Will of 
Hine, 403 ; I n  re ll'ill of Cttsxuda, 
548; caventors are  not in privity. 
In r e  Will of Cassctda, 615; compe- 
tency of evidence on iwue of inen- 
trtl ~EIpiICity, I n  re Will of Kcxtler. 
215; In r e  Will of Cassada, 548: 
instructions in caveat 1nvxeedings. 
l i t  re  Will of Restler, 215: ],re- 
sunlption against partial intestacy. 
Rrrtton 1% Q i n r l ,  0 ; Van 
W'inklc r. Bergrr, 473 ; general 
rules of conctrnction. Achacffer 1.. 

Hascltrnc, 484; estates and inter- 
ests created in general. Hardrr  z.. 
IZirers, 66;  Tnfjlor 1.. Taylor, 275 ; 
under rule in Rhclleij's Casr, Rnzrls 
v. Rocb?trk, .537 ; Willio~na 2). Jokn- 
Ron, 732; vested and contingent re- 
mainder~  and defeasil)le feeb, Rlrt- 
ton c. Ql~inrrTy, 106: Van ll'iiikle 
1%. Berger, 473 ; Scliacffer v. Hascl- 
tiuc, 4%: Ti'illin~:~.~ r. Johnson, 732. 
devises with power of diymsition. 
Hatdrc I.. Ri1w.8, 66:  7'rlist Co. 1.. 

TVillic~~izaon. 458 ; Van Winlcle v .  
Bcryo,  473 : Rltncflcr I.. Atrlsctinc, 
484 ; Htrll v. Tl'atd~t'rll. 56'" rule 
against perpetuities. Trrtst Co. v. 
T.Villian?so~~, 438; designation of 
devisees and legatees and their re- 
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sprctive shares, I'trn I17i:l.klc L'. BW- 
(lcr, 473:  Il.illict::es 1;. Jollnso~z, 732. 

\VithcIrn\t.;iI of 1: v i (1 e n c e-S. I.. 
C'leo(~tv. 491. 

JVit~iesses-Testi~~ioi~y ns to drunken- 
iless, *\'. r . .  lht WYOII,  % ; S. v. Flinch- 
t.111. 149 : es tent  of cross-esamina- 
tion is  witlriii iliscretioii of the  
court ,  N. I.. Eldlc(o.ds, 153; S. V. 

I~II.s/c,I/. 271 ; in l~omicide p r o s e a -  
tiou ;ill i i~s t swt ion  a s  to evidence 
of tlwcnsrtl's violent character upon 
c l ~ ~ e s t i o ~ l  of self-defense, held itlade- 
quntr,  S. 1.. Ki( ld le ,  251; instruc- 
tion on effect of character evidence 
lt(.l(l without error,  S. v. iUcXa.Ann, 
293; evidence of good character not 

.n l )s t :~i l t i~e  evidence in civil nc- 
tion.. Vorgtru v. Couclr Co., 2SO ; 
r \ i d e i ~ c e  con11 etent for  purpose of 
cor~olwrat ion.  N. c. L)a~r-sou, 83;  
Itetr~rglir~cs 2;. Couclr Co., 399; S. v. 
Uchretr.!~, G43 ; 8.  1%.  I i o o k ~ .  689 ; State  
col~cluded 1 ) ~  defendant's answers 
on cross-exniiiination relating to 
co1l;lternl ~ n a i t r r s ,  5'. L'. Choate, 
4!)1 : cwlnpetency of photographs to  
e\l , l ;~iu testin~oiiy. S. v. Gnrdner 
Jli7 

\\'ark nlid I,:~lwr-See Q u u ?L t u m 
31 c ~ r e  i t .  

\ \ ' r~)~rgf~i l  Ileath-Limitation of ac- 
t i o l~ \  for  action for wrongful death,  
I\ .(  h b  V. h'ggl~ston, 574. 
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ABORTION. 

5 9a. Relevancy and Competency of Evidence i n  General. 
The general rule that  evidence of defendant's guilt of crimes other than the 

one charged is incompetent, appliec: to prosecutions for abortion, and the 
exception to this rule is under some circumstances applicable in such prosecu- 
tions. 8. v. Choate,  401. 

Where defendant's defense to n charge of criminal abortion is that the 
operation was necessary to s a w  the life of the mother, evidence that defend:int 
had committed previous abortions is competent to show animus;  but where 
defendant denies he performer1 the operation charged, evidence of previous 
abortions committed by him is incompetent. Ib id .  

5 10. Sufficiency of Evidence and Nonsuit. 
Evidence of defendant's guilt of criminal abortion held sufficient to overrule 

motions to nonsuit. G. S.. 14-45 P. 2;. Ckoate .  491. 

ACTIONS. 

5 3d. Agreements Xot to  Sue. 
Allegations that defendant made enbstantial contributions to settlement of 

claims arising out of collision in rrliance upon representation by attorneys that 
they would recommend that action to recover for dent11 of driver of other 
vehicle would not be instituted, held not to show contract not to institnte the 
suit or that attorneys' representations were not made in good faith. PC?IILII  
11. Stone, 29.5. 

8 8. Method of Commencement of Actions. 
An action is begun by the issuance of summons, bnt there must be a com- 

plaint filed in which the cause of action is stated. TVebb v. Egglenton, 574. 

5 9. Time from Which Action Is Pending. 
Where a n  amendment to a complaint, or an amended complaint, introdnces 

a cause of action or new matter not stated in the original complaint, it has 
the same force and effect as  if the amendment were a new and independent 
cauqe. W e b b  v. Eggzeston, 574. 

AD7'ERSE POSSESSION. 

5 13c. Time Necessary to Ripen Title Under Color of Title. 
Where a trustee's deed under a foreclosure had more than seven years prior 

to the institution of the action is asserted as  color of title, but it  appears that 
the deed was not exwuted until less than four years prior to the institution 
of the action, claim of adverse possession under color of title must fail. G .  S., 
1-38. Layden v.  Laudcn, 5. 

Seven years' adverse possession, under color of title, is a bar to an action in 
ejectment as  to all parties not under disability. G. S., 1-38. H i ( g R ~ 8  t.. Oliocr, 
680 

ANIMALS. 

§ 2. Liability fo r  Daniages Caused by Domestic Animals. 
Upon evidence disclosing that upon his return home about sundown, defend- 

ant  found that two of his horses had broken out of his stable or lot for the 



826 LIN-JLYTICAL INDEX. [ d 8 8  

firbt time, that dcfencl;~nt and members of his finnily sc;i:cl~ed for them ;I half 
honr in the rain mltl then rc$urnrd home and wcnt to bed, and that thc>re:rfter 
during the night one of the horses ran into tllc side of plaintiff's automobile 
on the high\v;ry, causing clanmgc, rs hc2d ins~~fficient to be submitted to the 
j w y  011 t h ~  issue of negligence, since defentl:rnt had no reason to believe that 
injnry W : I ~  likely to resnlt to anyone from the aninlnls being a t  large dnring 
the night. Hctlruttc I ) .  Bridge's, 623. 

The liability of the owner of do~nestic animal.; for damages caused by them 
i:, 11rrdic;rtctl 11po11 the law of negligence rather t h i ~ ~ l  that of snretyship. Ibid. 

The court, being of opinion tlrat plaintiff's 1ror1f failed to correspond in 
some respect.; with her complaint, orderrcl a niictrial. Defcntlants appwled 
for failure of the court to rille on their motions to nonullit, and pl:lintiff 
apprnlrtl on ncco~unt of the htntcmcnt of tlrt. r o w t  that the complaint ~ ~ r e t l e d  
~ I I I I ~ I I ~ ~ I ~ I I  to conform to the proof. IIcld: noth ol~pcals are premature and are  
diqmissed. . l l c l i in i~e~  2). Dill. 539. 

# Or (3).  Eswptions t o  Findings of Fact.  
ITlicre n jury trial is mxivetl nnd the partiec ngrw tll:rt the c'onrt find the 

facts, esceptions to the admission of evidence are ineffectwll w l ~ r n  tlir're a re  
no c~accptionc to the findings of fact. Rct~ith 1 . .  Dcrt-is, 175:. 

Wliere tlirrc are  no esceptions to the findings of fact, exceptions to :~dmis- 
sion of evid~iire  :?re ineffectual. tlfg. Co. c. drtcoltl. 375. 

3 6 c  ( 6 ) .  Requirement Tha t  Misstatement of %hidence or  Contentions He 
Brought t o  Trial Court's Attention. 

I n  the conrt's summation of the evidence, inaccurate qtntements of facts in 
t,vitlence. as  tlictingnishcd from a statement of fnc3ts not slion'n in  the evidence. 
must he brought to  the conrt's attention in apt time in ortler for an  exception 
thereto to be con\idered. Stcclnurtr u. Benfic ld, 651. 

i j  10a. Ncrcssity for  "Case on  Appeal." 

Ko cube on appeal is required when the exceptions relied on hy appell;rnt 
;Ire prcsentcd hy the record proper. Russos I . .  Rnilcy, 783. 

The sole 4t:ttutory means of vesting the Supreme Court with jurisdiction to 
review esceptlons relating to alleged errors ocrurring during the progress of 
the trial in which oral teatimony is offered is by "a case on appeal" or "case 
agreed," G. S.. 1-282; G. S., 1-283, and unless so presented such exceptions are  
mele s ~ ~ r p l w a g e  and must be treated a s  a nullity. Ibid. 

3 lob. Motion to Strike Case on Appeal fo r  Fai lure t o  Fi le  Statement 
Within Time. 

Where appellant fails to serve case on appeal within the time allowed, 
appellee's motion to strike the case on appeal from the files is made as  a matter 
of right and must be allowed. Hull  v. Robirrsov. 41. 

3 10d. Agreed Case. 

An agreement as  to  the case on appeal must be signed by the parties or their 
counsel and appear of record. Russos v. Bailey,  '783. 
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APPEAL AND ERROR-Couti)zzicd. 

§ 10e. Settlement of Case on  Appeal. 
A recitation hy the conrt in the entries of appeal that the evidence shol~ld 

be included in the case on appeal is insufficient as  a settlement of case on 
appeal where oral evidence has been offered, since such anticipatory order 
cannot settle or determine what evidence was adduced a t  the hearing. Russon 
v. Bnile?!, 783. 

The trial court is without authority to settle case on appeal nntil 2nd ~inlcss 
there is a disagreement of counsel. Ibid. 

4 Jurisdiction of and Proceedings i n  Lower Court After Appeal. 
An appeal from an interlocutory order stays all further proceedings in the 

lower court in regard to matters relating to the specific order appealed from, 
hut the action remains in the lower court and i t  may proceed upon any other 
matter incliided in the action npon which action was reserved or which 
was not affected hy the jiidgment appealed from. G. S., 1-204. J f f g .  Co. T i .  

Arnold, 375. 
Judgment was entered denying the appointment of a receiver u p m  the filing 

of the bond a s  provided by G. S., 1403. Plaintiffs appealed. Held: Pending 
the appeal the lower court was f z ~ n c t i ~ ~  oflcio, and a n  order entered pending 
the appeal appointing a permanent receiver lipon applicatioi~ of parties who 
were permitted to come in and make themselves parties plaintiff, is void and 
of no effect. Sinelair v. R. R , 389. 

The Superior Court, upon s i ip~ort ing findings of fact, has the power to 
adjudge that an appeal has been abandoned, and having so adjudged. has 
jurisdiction to proceed as  though no appeal had been taken. Ihid. 

Where court adjudges that appeal had heen abandoned, it may  rntify prior 
orders entered while appeal was pending. Ibid. 

§ 23. F o r m  a n d  Requisites of Assignn~ents  of Error .  
Where sole exception is to judgment, separate assignment of error is not 

necessary. HaZZ v. Robinson, 44. 

While the form of the assignments of error must depend largely upon the 
circumstances of each case, they should clearly present the error relied upon 

without the necessity of going beyond the assignment itself to learn what 
the question is. Steelmatz v. Benficld, 651. 

s 28. Form and Requisites of Briefs. 
The brief should succinctly state the qi~estions of law arising upon the 

exceptions which appellant desires to  have discussed and decided so as  to 
enable the court, as  well as  counsel, to obtain an immediate grasp of the iiature 
of the controversy. Sfeelnzan v. Bcnfield, 651. 

$j 29. Abandonment of Exceptions by Failure to  Discuss Same in the  Brief. 
Where an exception is not argued in the brief i t  is taken as abnnrloned. 

Randle 1;. Cfrady, 159; Penny v. Stone, 295. 

31b. Dismissal for  Fai lure t o  Make Out and Serve Statement of Case 
on  Appeal. 

Ahsence of case on appeal is not ground for dismissal of the appeal, but the 
Supreme Court will review the record proper. However, if no error appears 
therein the judgment of the lower court must be affirmed. Hn7Z u. Rohin,uon, 
44. 
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# 31g. I)islnissal fo r  Insufficiency of Record. 

Where the sol? exception is  to t h e  judgnient a s  i t  appears in the  record a 
s q ~ a r n t e  nssignmtwt of er ror  i s   tot necessary, 2nd motion to dismiss fo r  failure 
of npp+ll:~nt to rn:~lie sncvll assiglment of er ror  is  without merit. Hal l  .c. 
Robinsoil, 44. 

9 3 1  j. I ~ i h n ~ i s ~ a l  fo r  \\.ant of Jurisdiction. 

Where tile S111)clrior C'onrt has  no jurisdiction, the  Supreme Court cnn ac- 
cluirc~ none 113 : ~ p l ~ r n l .  :1nd \\lien lack of jnristlictiot~ i s  apparent,  the :~ppcal  
will lw dihmi-wtl o t ~  pltw, snggchtion. ~notic~il. or  e s  mc'ro ntot?r. 8. 1..  l'('t0.- 
so?!, 536. 

'L'lic Imrtlc~n is on appellant not only t c ~  \ho\iT error hut  also that  i t  was  
m:~ter i :~l  nntl prrjndicinl. Sissow c. Rogstcv, "IS. 

I t  is  i ncn tn l~ t~ t~ t  npon a par ty  ;rl)pe:~ling from a cliscretionary order consoli- 
dat ing action.: fur t r ia l  t o  show injury or  prejudice :~risi t lg therefrom i11 0rdt.r 
fo r  his 'scegtictl~ tllerclto'to be sustained. 1'ccblc.s 2.. R. R., 590. 

Where tlie Snl~renie  Court is  evenly d i r i d d  ill opinion, one Justice not sit- 
ting. t he  jntlpncwt of the  lower court nil1 btb affirmed without b e c o m i ~ ~ g  a 
p r c ~ r d c n t .  ll'hitcl1 io'st c. d n d c ~ s o ? ~ ,  787. 

5 30b. E r r o r  Cured by Verdict. 
Appel1:~nts' t w q t i o n  to the portion of the charge relating to rtppellec's co~ i -  

tention of atlditiott:~l payments is  rendercd immnterial by a verdict which docs 
not i n d u d r  s w h  ndtlitional payments in the rtxovrry. Rtrndlc 1,. Grad!/. 169. 

Where in n cn\eat  proceeding there i s  no reversible c.rror relating to tl~c. 
.jury's finding of mcwtnl incapacity, exception.; relating solely to the i w w  of 
nudue influence lwcotne immaterial and need not be consitleretl. I)! 1.e Will of 
Kcrtli  I ,  21.7. 

5 30e. H a n u l e s s  a n d  Pre,judicial Errol.  in Ad~it iss ion o r  Exclusion of 
Evidence. 

The :~tlnlissiott of testimony over objectiol~ cannot be held prejudicial when 
testimony of the w m e  import is  theretofore or thereafter admitted without 
objection. 1 ) t f  /.is 2;.  I)rtz;is, 48 ; I n  Ye Will  of Iicstler, 21.5. 

Where d(~fwt1nnts' contention that  t he  collision forming tlie basis of the 
action was  due to the negligence of the driver of plaintiffs' truck is  presented 
to the jury in the pleadings, the  testimony of one of the defendants and the 
charge of the  court. :In exception to the adrnlssion nl evidence of a letter writ-  
ten by the tlefendant which stated that  the accident w,is the result of the 
negligence of plaintiff<' driver cannot be sustained on the  :round that  i t  % a s  :I 
self-serving declnration, since, even so, i t s  admission could not h a r e  been 
prejndicial. S i s s o ~ i  I..  Rousttr ,  298. 

# 39f.  Ha lmless  a n d  Prejudic ia l  E r r o r  i n  Ins t ruct ion~s  Generally. [See, 
also, Criminal L a w  5 81c ( 2 )  .I 

Pa r ty  may not complain of instruction given in compliat~ce with his request. 
Dni-is 1.. ,Uovga?r, 78. 

I n  a civil action, tlefenilant's evidence of good character relates only to  his 
credibility a s  a witness, and an  instruction thnt  i t  might also be considered 
a s  snhstantive evidel~ce for  defendant niust he lrcld for prejudicial er ror  when 
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i t  :Ipperlrs t ha t  i t  111:ly h a r e  influenced the  rcrdict  of t l ~ e  jury.  .%fOl'j/(Ol I . .  

C'ocitlr Co., 280. 
A charge will not be held for  er ror  ns c o r ~ t ; i i ~ i i ~ ~ g  :11i esprcscior~ of opinion 

on the fac ts  involved wllcn, cons t r~led  c o ~ ~ t t ~ s t r ~ : ~ l l y ,  the  jury could not liilre 
been misled o r  improperly influenced thereby. Caudlc 2;. Ilc>t~ bow, 282. 

Escegtions to  the  charge will not be sustained whrn the charge read con- 
t r s tnnl ly  fails  t o  disclo<e er ror  which i s  prejudicial. II i tn~plri~ics 2 . .  Coach ('0.. 
399 : 1Tells I\. Burto,r I , i~ r t  s, $22 ; I'utfle z'. B t t i l d i ~ ~ g  Covp., 507 ; Stc ~ l t l zu~r  u. 
Beu.r?( ld, 651. 

9 1 0 a .  Review of Exceptions to J u d g m c n t  o r  t o  Signing of Judgmen t .  
An exception to the  signing of the  judgment raises t he  question whether 

there is  e r ror  in the  conclusions of law upon the  f i ~ c t s  found. Stnith 1:. Dcluin. 
172. 

\\'hcrr tlwre is  no c:tst\ 011 appeal, exceptions relnting to  the  oral  testimony 
must be treated a s  n 11111lity. ltxaving only the  excrption to the  judgment. which 
l~ re sen t s  t he  sole question whether upon the f r ~ c t s  fonnd : ~ n d  : ~ d m i t t d  the  court  
vorrclctly applied the  1:1w. Rusaoa a. Ijnilc~l,  753. 

Y'lw qnestion of the  sufficiency of tllv c,vidence mnst I)(, lrrcsentetl by nmotion 
to nonsuit o r  by prayer  fo r  instructiorms o r  by objections to t he  s~tb~niss io l i  of 
the  iss~mt~s, rintl a n  rscc~ption to the  judgment on thv ground thnt  there wns no 
snffific.ient evidence to  s u s t i ~ i ~ i  the  vrrdict ,  is  too l a t e  t o  raise the q u e s t i o ~ ~ .  
Lec~ 1.. Rridgcnzan, 56.7. 

h sole exception to  the  jr~rlgmcmt cnnnot be sast:~ined when the  judgment is  
supported Iry the  findings of fact .  Kltasos z'. Bnilc,i/, 7SX. 

An clscegtion to  t l ~ r  jntlgment p r t w n t s  only the  q ~ x s t i o n  of wliether er ror  
: ~ l ~ p t w r s  on the  face of the rwortl ,  rmnd if the  ju?gnl(wt is  supported by the 
vertlict t he  exception must fail. TAW 2;. Rridgettirct~, 5GZ. 

Whrre  there a r e  no  r sc tx~r t iow to  the  court's findings of frlct. ilnd the find- 
ings n r r  sufficient t o  sn lq~o l~ t  the  judgment entered. the judgment will be 
upheld. I l u g h ~ s  v. Oliccr, 680. 

A sole exception to the jutlgmmt presents n siugle q11esti011 whether t he  
court correctly applied the  law to the  facts found, and  does not present fo r  
rericw the  findings of fac t  o r  the  evidence u p o ~ i  whicll they a r e  based. Roach 
2'. Pritchctt ,  747. 

A sole rxception to  the jndgmcwt presents only w h c t l ~ r r  the  findings a r e  
sufficient to s l~ppor t  the judgment. Artis  2:. Brt i .~ ,  554. 

5 40b. Review of Discretionary Orders.  
The  exercise of a discretionary power by the t r ia l  court i s  not reviwv:lt)le 

on appeal unless there has  been n palpable al)use of tliicretion. Iiicg11c.u 1.. 

Oliccr, 680. 

8 40d. Review of F ind ings  of Fact .  
Upoli motion to  set  aside a judgment under the Soldiers' r ~ n d  Snilors' C'ivil 

Relief -4ct, findings, supported by eridence, t ha t  defendant has  no meritorious 
defense, is binding on appeal. Lightner u. Roonc, 199. 

Filldings of fac t  of the  t r ia l  court  when supported by competeut evidence, 
e r en  though there be evidence contra,  a r e  binding on appeal. Owsl(y v. H(w- 
tlerxotr, 224: Rryn?lt a. B r ~ a n t ,  287; Ozcens c. Chaplin, 705. 
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APPEAL AND EliROI<-Co~ftintfcd. 

I n  proceeclings for  t he  appointment of a receiver the findings of f i ~ c t  by the 
lower court a r e  riot binding on appeal, since thc proctwiing is  in equity. Siu -  
clair  v. R. R., 389. 

The identity of the trustees cntitlcd to possession and control of t rus t  funtls 
i s  a question of law to be determined by a proper constructiou of thc will 
creating the  t rus t ,  and is  not a question of fact  a s  to w11ic.h the  appcll;~te court 
i s  bound by the  finding of the trial  court. AlcRoy 1.. P ~ w b y t c ~ r i a n  Fouridrrtiort. 
309. 

Where the evidence is  not in the record i t  will he presnmed thnt  fi~iding< 
were supported by evidence. Hughrs  c. O l i v f v ,  680: Ro t~ch  G. Pi-itcltctt, 7-17, 

§ 401. Review of Constitutional Qucstions. 
T h e  Snpreme Court will not cfetermiue a constitutional question. even 1~1icn 

properly presented, if there  be also present some other ground 011 which tho 
c a w  may be made to turn.  Amick v. Lawcarter, 157. 

§ 50. Remand .  
Where appellee suggests i t  is  willing to waive recovery of thr. p a r t i c ~ l n r  

dcrnent of damages upon which error  was  comniittccl in the in~ t rnc t ion r ,  t h r  
cause will be remanded in order that  the recovery he modified by such waiver. 
or, in the  absence of waiver, for  a new trinl  on the issue cf damages. Ro t t l~uq  
Co. 0. Casualty Co., 411. 

§ 5 i c .  Interpretation of Decisions of Suprcme  Court.  
Expressions in opinions of the  Supreme Court must  t ~ e  considered with n 

view to the  circ~imstnnces of their  m e  in order to be c30rrectly uudcrstootl. 
J a n ~ c r s o n  ?:. Logan, 540. 

5 .  Jur isdic t ion of, a n d  Proceedings  i n  Lower  Cour t  Af t e r  Remand .  
The decision on a former appeal becomes the  law of the. case, and a holdin:: 

on the  former appeal t h a t  t he  eviderice was  sufficient t o  make out a cnusc of 
action, is  conclusive in the second t r ia l  upon substantially the  same evidence. 
Randle v. Grudv, 150. 

The  decision on a former appeal i s  the  law of the case, and the court prop- 
erly refuses to  sign judgment tendered which is in conflict with the former 
decision. I b i d .  

ARBITRA'I'ION ANT) AWARD. 

§ 2. Operat ion a n d  Effect of Agreements  t o  Arbi t ra te .  
The  contract provided t h a t  defendant was  to provide home for plaintiff. 

manage plaintiff's business and account for  profits, etc., in consideration of 
plaintiff esecuting deed to property to  take  c>ffect af ter  his death. The agree- 
ment provided fo r  arbitration in the event the  parties decided to  terminate 
the  contract. Held: The provision fo r  arbitration relates to settlement of 
differences in the event of termination of the  contract by mutual consent, and 
does empower either par ty  acting alone to terminate the  contract and forcc 
settlement of a l l  differences by arbitration. Cox v. Hinshnw, 102. 

TVhere the partics by conscnt jrtdgment stipulate that  the  ntnount of coin- 
missions due defend:lnt should be determined by a referee xnd tha t  the amount 
so  found should be binding and conclusive on the  parties, the anlor~nt found by 
the  r e fe rw  in accordance with the  agreement i s  conclusiw, and the  trinl  court 
properly declines to entertain esccptions to the referee's report. F r r r c l l  v. 
Tl'orfhi?i~to~t, 118. 
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ARREST AND BAIL. 

§ 7 .  Requis i tes  a n d  Sufficiency of Bai l  Bonds.  
"Bail" i s  security for  defendant's appearance i11 court to answer a criminal 

charge there pending. and is ordinarily evidenced by a bond of recognizi~nce 
which becomes a record of the court. In r e  W r i y h t ,  484. 

3 8. Liabili ty o n  Ba i l  Bonds. 

On appeal from conviction in Recorder's Conrt defendant gave appearance 
bond. Cpon failure of defendant to appear in the Superior Court judgmeiit 
t ~ i s i  n a s  entered and scil'e facias  and capias ordered issued and the action 
continued. Later,  motion to strike out sci.  fa. during pendency of defendant's 
military service was  allowed. H e l d :  The sci.  fa.  having been stricken out, 
judgment absolute on the  bond before issuance and service of another sei ,  f a .  
i s  premature. Whether the  judgment u i s i  sliould be made absolute or striclitxn 
out upon tlie subseqncnt hearing rests i11 the  sound discretion of the  trial  court. 
G. S.. I,?-116. S. c. l t ' iggiu8,  76. 

Forfeiture of bail or  a recognizance must be pnrsunnt to a judgment of 
forfeiture entered in a pending cause by tlie judicial officer having jurisdiction 
thereof for  nonappearance of clcfendnnt in answer to a call, prol-en by a n  
ent ry  on the  minutes of tlie court and returned a s  n par t  of the proceeding. 
Z I I  r e  W r i g h t ,  584. 

ARSON. 

% 7 .  Sufficiency of Evidence a n d  Nonsuit. 
Evidence tending to show tlult a dwelling 11ou~e was willfully nnd mali- 

ciously burned by the  criniinal agency of some responiible person and that  surh  
perqon was  the defendant, i s  sufficient to overrule nonwit  in a prosecution for 
arson. R. a. S ~ t d c r s o ? ~ ,  720. 

S 8. Verdict  a n d  Judgment .  
Sentence of death is  mandatory upon verdict of guilty of nrson without 

recommendat io~~ in respect to pn~lishnient. S. v. A n d e r s o u ,  720. 

ASSAULT. 

§ 8d. Assaul t  w i th  Deadly Weapon wi th  I n t e n t  t o  Kill. 
The deadly character of a wetipon used in an nssa~i l t  may be inferred by 

tlie jury from the  manner of i t s  use nnd the  injury inflicted, and evidence of 
slashes with a knife across the upper a r m  and lower back along the  belt line, 
producing cuts requiring 16 stitcahes to close, is  sufficient for the jury to infer 
t ha t  tlie knife was  a deadly weapon. R. v. R a n d o l p h ,  228. 

§ Qa. Self-Defense. 
The surrounding facts and circumstances, and not defendant's belief, consti- 

tute the  determinative factors a s  to whether defendant acted on the defensive 
and not a s  a n  aggressor. S. v. R a u d o l p h ,  228. 

A person is  an  aggressor if he enters the  fight willingly in the  seuse of voluu- 
tari ly and without lawful excuse. ZbkL 

§ 10. Indic tment  a n d  War ran t .  
"A certain knife" i s  a sufficient description of the weapon in an indictment 

fo r  assault  with a deadly weapon with intent to kill. G. S., 14-32. 8. c. 
R a n d o l p h ,  228. 



a 12. Rclernncg a n d  Competency of Eviifcncc.. 

Thc ilitrotlnction in e\-itlrnw of tlrr wrnpoll nsrtl i q  not rrquisitc, to tlrr 
nthllission of trstinrony a s  to thex nxr1rnt.r of i t s  11st. : I I I ~  the  ilijnricv il~tli(.tcd 
I r s t : l l i s l ~ i ~ ~ g  1 1 1 : r i t t r  of t I I i :  S. r .  12n1idolph. '13. 

9 13. Sufficiency of E r i t l cnc r  a n d  Sonsu i t .  

I.:\-iclrnce l~clt l  snfieicnt to s l ~ o w  tlrnt dr fcnr l ; r~~t  nitlrtl :r~rtl ahetttvl ill :~ s san l t  
with tl~wtlly \\-t3:~piur with i ~ ~ t ( b ~ ~ t  to kill nftc'r frill I i ~ ~ o ~ v l r t l g c  of f d o u i o w  c11nr- 
: ~ c l r r  of tlrc :rssanlt. nntl court progcrly ~.c>fusrtl r n o t i o ~ ~  for  tlirectt,d vrrtlicT nf 
not guilty on this charge. S. I . .  I~ot.sltw. 26s. 

W 141,. Ins t ruct ions  o n  R igh t  of Self-1)cfense. 

Where the conrt cl~;rrgc>s thc  1:tw 011 t l r f c~n t l :~~~ t ' s  r i g l ~ t  of tlcfc~rsc~ of l r in~wlf  
o r  any ~ n r m l ~ c r  of h is  family :~gnins t  u ~ ~ l ~ r o r o l i c ~ t l  a s s ~ n l t ,  defend:~nt  ~ ' ~ I I I I I O ~  

cwnrpl:ri~l of ;t snl~sc~q~icwt co r r c~ , t  i~wtrnc.t icr~~, snp1)ortc~l ' i~y t l ~ c  Stntr 's  cridt,~~c.c', 
o n  tlrcb right of self-tl(~fe~11sc if it sllonltl 1w fo1111t1 11y t h r  jnry t h t t  dtsft\nd:lllt 
~~ ro ro l i e t l  or willingly n ~ t c r c d  into the  nffr:ry. 6. I.. I)f'I:rt.r!/, 1-17, 

Tlrr f ; ~ c t s  :rnd c4rcn111stnncw s ~ ~ r r o n n t l i n g  t l ~ c  i r s s n ~ l t  in  this casr.  \\-it11 
d i , f t . ~ ~ t i : ~ ~ ~ t ' s  t ( x s t i ~ l ~ t ~ ~ ~ y  tha t  :IS ~ ~ r o r ; c v ~ ~ t i ~ ~ g  ~ ~ i t 1 1 ~ s . s  opcnctl t h r  door of Iris (.;rib 

: ~ n t l  a t tcmpt td  to come on him with a t i re  tool, tlefcntla~rt pnlled out his li~rifc,, 
olrcncvl it. :~nt l  j~inlprtl out of I ~ i s  trucli ;111tl met l~rcwrcnting witncss ill ( I I ( ~  
stroct. i s  Iti,ltl to sliow t l ~ : ~ t  defcndnnt. cnterrd t he  fight voluntnrily nntl witll- 
trnt 1:rwfnl r r r l l w .  ant1 thr rcfore  there w : ~ s  Iro er ror  in the  refusal of t l ~ c  trig11 
jntlgc' to s11111nit to the jnry clefrntl:~~!t's I)IP:I of s r l f - t l c f t~~~ee .  S'. 1.. / ? ~ I I I ~ O / ~ J ~ I ,  
2". 

# 14c. Ins t ruct ions  o n  Less  Ikg'ree of Crime. 

Whr re  e~ i t l ence  tends to show defendant aided and nhettecl assault  wit11 
deadly \\-(%pun with intent to hill a f t e r  full knowlt~tlgf~ of f r l o n i o ~ h  calmrucatc~ 
of a\s:lult, t h e  conlt  correctly refllses to  suhmit to tlrr jnry the q n w t i o ~ ~  of 
c l r f c l~ t l a~~ t ' s  gnilt of simple nswnl t .  AS I . .  I.'orslrcc. "\. 

a 6. Scope of Author i ty .  
Blrre representations by ;rttorncys. ill co~~s i t l e r i~ t ion  of tlefendant's contri1111- 

tions in aid of settling claims arising out of co l l i s in~~ ,  t h a t  they would recoin- 

mend tha t  action to  r rcovrr  fo r  detltlr of cn~ployer  of I-heir clients would ~ i o t  
be insti tntrd,  does not p rec l~~c lc  institution of srich action, since s ~ i r h  rcprc- 
s e n t n t i o ~ ~ s  (lo not n m o m ~ t  to co1rtr:lct not to sure,  nor (lid i t  appe:rr t ha t  nttor-  
neys did not ill fn1.t make the rrprrsewt:~rions ns ~~ro l r i s c t l .  I 'c~rr~?/ 7.. S t o ~ i c ,  
295. 

AT'T0JIORILI~:S. 

7. Violation of Safe t )  S t a tu t e s  i n  General .  
Even though the violation of a traffic s t i i t ~ ~ t e  may he nrgligrnce p t r  st', hnch 

nt>gligencr i s  not actionable nnlew there  i s  n ca:l~iwl relation between tlre 
~ i o l n t i o n  of the  ctnti1tts and  the  in jury  I3ccl?1tn?1 z.. I) ic l~ccr?~,  GOO. 



S. C.] ANALYTICAL IFDEX. 833 

Violation of safety statutes,  alone, is  insuficient to  c o n s t i t ~ ~ t e  culnahle 
negligence. A. 1.. Tl'ootcn, 698. 

9 8a.  D u e  Care  i n  General .  
The operator of a niotor vehiclc~ is  under duty  to exercise tha t  r a r e  which 

a n  ordinarily prndent person wonltl exercise under the  same circnmstnncec 
fo r  his own vafety and the  safety of others,  but h e  is not under duty  to antici- 
pa te  negligence on the  pa r t  of other., in the  abst,nce of anything which gives 
o r  should give notice to t he  contrary,  and is  entitled to  assume, and act  011 the 
assumption, t ha t  others will exercsisc ordinary care  fo r  their  own hafety. Hill 
c. Lopcx, 433. 

IT'hile a motorist is  not untlcr duty to anticipate t h a t  a n  unlighted vehicle 
will be left  standing 011 the  trareled portion of the  highway ahead of him, 
without flares or other signs of danger, this does not relieve him of the  duty 
of keeping a proper lookout and proceeding a s  n reasonably prndent perbon 
would under the  circumstances. 'I'~jso11 v. Ford ,  778. 

§ 8c. Turning.  
Evidence Itcld to  show that  driver "cut the  conler" in violtition of G. S., 

20-163 ( a ) ,  in making a left  t u rn  a t  ;I s treet  intersection. Ti'crrd I : .  ROIGIFS, 
273. 

9 8d. Stopping, P a r k i n g  a n d  P a r k i n g  Lights .  
The parking of a n  automobile on i t s  left  s idr  of the highway completely off 

t he  traveled portion thereof under the  circumstances of th is  cure was  not in 
violation of statute.  TV('bh r.  IZtctclfi~~s, 1. 

The  stopping of a bus on the right side of the  highway on tlie hard surface 
to  permit a waiting passtwgrr to Iwartl t he  bus is  not i ~ c g l i g r n c ~ .  .I lo~'gul~ 
c. Coach Co., 280. 

9 81. Intersections.  
The fac t  t h a t  a motorist has  the  green l ight in traversing an  intersection 

does not relieve him of t he  duty to  exercise proper care  fo r  the safety of a 
pedestrian who has  lrtwfully entered the  intersection and is  standing in the  
center of the street .  Ward  v. Uozcles. 273. 

The fa i lure  of a motorist traveling upon a servient highway to stop in obedi- 
ence to  a sign before entering a n  intersection with a dominant highway is not 
negligence per se and  i s  insufficient alone to make out a primn facie case of 
negligence, but is  only eridence of negligence to  he considered along with other 
fac ts  and circumstances adduced by t h e  evidence, nnd a n  instruction tha t  
failure to  s top  in  obedience to the sign is  negligencr, must be held fo r  reversi- 
ble error. Hi l l  v. Lope:, 433. 

The  failure of t he  driver traveling along a servient highway to stop hefore 
entering a n  intersection with a dominant highway in obedience to signs of the  
S t a t e  Highway Commission, is  not negligence pc.1. s r  but is  evidence of negli- 
gence to  be considered with other fac ts  in the  case in determining the  question 
of proximate cause. G. S.. 20-158. Sirhols  2;. Goldston, 614. 

Respective duties of n~otor is ts  and  pedestrians a t  intersection of highways. 
Duskins v. h-elly, 697. 

9 8 j .  Sudden  Emergency.  
The  ru le  t h a t  a dr iver  confronted with a sudden emergency i s  not held to 

t he  same degree of care a s  in ordinary circumstances but only to  tha t  degree 



Ij 8k. Legal Age  a n d  Driv ing Liccmsc'. 

The  evitlrncr tlisrlosetl t1r;tt t he  t lr ivrr  of the c.nr in \vhical~ intestntrs \rtLrcb 
riding was  eighteen years  of xgci ; I I I ~  h :~d 111) driver's lice~~sc,. The accitlcut 
in suit  occnrretl a s  the t lr ivrr  of tho c.:lr. :tftt3r slowillg to tc111 miles :in honr. 
was  a t tmlpt ing  to m:~lte a r ight  tnrlr off thv hig111v:ly im:o i l  private clrive\vi~y. 
ITrld: The  c ~ v i t l e ~ ~ w  fails  to shorn ;111y c:tnsiil connwt io~ i  b e t w t w ~  the  tlriver's 
failure to li:~vc. n t l r iwr ' s  l i r r ~ ~ ~ s e  :~n t l  the  at:c.itlt~nt in suit .  I < ~ I I I I I U I I  r.  I ~ I I I P ~ I I ,  
COO. 

3 9. Condition of, a n d  Defects i n  Crel~iclt~s. 

The  evidt.nctt tlisclosetl t ha t  t h e  driver of tlrc w r  in which intestates werch 
riding slowetl tlown to nl)ont ten miles per hour to make :I right turn  from tht. 
liighway iuto ;I privntc tlrivtwwy, nntl was  hit  by d e f ~ m l a n t ' s  truck, which 
was f o l l o w i ~ ~ g  tht. car,  :IS t he  cx r  x n s  making the  turn .  Held:  The evidence 
fails  to show any cirns:\l conuec.tiou hc twwu alleged dcfcctivc~ hralws O N  the. 
cs r and I lie :~cr i t l rn t  in snit .  Rctt~~rcr~r I : .  I ) u ~ ~ c t r n ,  G@O. 

Ij i l a .  R igh t  t o  I -se  of Hig11wa)s in General .  

5 I l c .  Obst ruct ions  o n  o r  K c a r  H i g t l w a ~ .  

In jury  to motorist from ront :~ct  n-it11 teleplront~ 11ole maintuinetl c i s  inches 
from hard  snrf:~ce lrcld not fo r twc~n l~ l t~ .  Tl'oorl 1 . .  'f1c7. Co.. 605 

The  dr iver  of :I vehicle is  rintler duty  not  to  esceed :I i.perad which is  reason- 
able and  1)rndent under t he  circnmsta~lces and to  tltu'rease hpeetl when hlx.ci:~l 
hazards  t~xiht it1 regard t o  peclestri;~ns or traffic. 0. S., 20-141 ( a )  : (;. S., 
20-141 ( c ) .  Bnkc r 1.. I'crrott, 558. 

Evidence of speed grea ter  t han  is  renwnable and  prudent nnder the  condi- 
tions then exist ing and, in any  event, in  escess of 43 mile-: per hour, i s  evidenccb 
of neglige~ice under the  proricions of G. S., 20-1.11, prior to the  amendment of 
(211. 1067, sec. 17. Session Laws 1947. Stc'c11)lcrn 1 . .  Bc~rf i t  l d .  G.71. 

A motorist mnst t ake  into consitleration cnrves and hills in t l e t e rmin i~~g  
wha t  speed is reasonuble and  p r n d e ~ ~ t ,  G. 8.. 20-141 ( 5 )  ( c ) ,  and  in ohserviug 
the  rule tha t  he  must not t,scred ;I speed a t  which h t ~  t4an stop withi11 tile 
radius  of his  lights. Tjleoqt t-. 1701~7. 778. 

Motorist i s  uncler duty  not to  esceed spec4 which is  rtwsonable r ~ n d  l ) rn t l t ,~~t  
under t h e  circumstances. Riggs c. Oil  Co., 774; T!/nolf t. F o r d ,  778. 

Ij 13. R i g h t  S ide  of R o a d  a n d  P a s s i n g  Vehicles Travel ing  in  Opposite 
Direction.  

The  rule t h a t  a motorist traveling on his r ight or s c ~ i ~ s o n i ~ l ~ l y  turning thercto 
h i ~ s  the  right to asswne t h a t  n c a r  :rppro:lrhing from the opposite direction will 
comply with G .  S.. 20-148. : ~ n d  tnrn to i t s  r ight in tinw to uroitl n collision, 
does not rxcwlpate a motorist who runs  completely ofT the rontl to his right. 
loses control, : ~ n d  hits  :I c a r  stantling still con~pletely otf tlic h:~rtl surface on 
i t s  left side of t h r  highway with i ts  lights on. since the  rn l r  mert.17 absolves 
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i~ motorist from blame if h e  cont inuw a t  n rr:lsonnhle r a t e  of spred in his line 
of travel in reliance on the  nwnmption, but tloes not relieve h im from the  dnty 
of knowing the position of his c a r  on the  h ig l~wny  from his own ohserration. 
Webb c. Hiltchi~ls.  1. 

§ 15. Bicycles. 
F;vitlerlce thixt cyclists were trilvt.ling on right side of road ; ~ n d  tha t  person 

riding cross-bar of leading bicycle cxrricstl lightrtl flushlight, when they mere 
s t ruck by truck traveling in ol)positt. direction which hiid turned to i ts  left  of 
highway to pass c a r  traveling in s;lnne tlirectiou, lrcld t o  take  case to jury 
on issue of negligence ant1 contributory negligc.nce. Coccp?~. I;. I :~'olot ,  213. 

Evidence Irr'ld to show contrilmtory ~lcbgligcwct> a s  mat ter  of lam on par t  of 
hoy cyrlist injured while milking Y - ~ I I ~ I I  011 11igllway. 7 '011~ z'. H I  ))iZ~rho)i, 253. 

16. Pedes t r i ans  i n  General .  
Pedestrian who s t a r t s  across intc'rst~ction with green l ight and is caught  by 

changing lights cannot be hcpld co~~ t r ibn to r i l y  l~egligent a s  mn t t r r  of law in 
stantling in ccwtrr of street .  I17rrrd I:. Rotclcs, 273. 

0. S., 20-174 ( a ) ,  does not ixpl)ly to i ~ n  ~ ~ u n ~ i x r l w l  c ro~s -wi l l i  a t  a n  inter- 
section of highways. :und ixn i n s t r ~ i c t i o ~ ~  l ) l i lc i~~g the  duty I I ~ O I I  it pedestrian to 
yirltl the right-of-n-;IF to  vehicles ill t r av r r s i~ rg  ;I highway a t  such in t e r sec t io~~  
must be held f o r  error.  Unsl;i~rs v. Iioll!j, 697. 
d pc'destrian i s  required to  xlse t l w  ciwe for  h is  o w l  safety in attempting 

to  cross a highway a t  a n  intc~rsc~ction of higl~wxys,  nntl :I motorist is  under 
dnty  to  i~ppro;lch the  i n t e r s w t i o ~ ~  ill thc, rn;rul~er recluirctl by st:ltr~te antl to 
observe d w  mire to nvoitl injury to l)tvl(~striixns in t l ~ e  intcrsrcTion. I b i i l .  

17. l h t i e s  and Liabil i t ies i n  Rega rd  to Children  o n  or S c a r  Highway. 

The  driver of a motor vehicle who sees, o r  11g the  exercise of due  care  shoultl 
we,  a child on o r  near  the  tri~veletl ])ortion of ;L s treet ,  is  ~ ~ n d e r  duty  to uhe 
proper ciircb in respect to the  cptwl and  (.ontrol of his vchicle antl n~n in t :~ in  
;I xigilant lookout i ~ n d  give timrly \varning to ;avoid injury,  recognizing tho 
likelihood of the c l~i ld ' s  r m n i n g  into the  street  in obedienw to t l~ildibh 
impulse. Rparks z'. Il'lllis, 25;  Jforyctr~ I.. ('otrck ('n., 280. 

8 1 8 g  (2). Evidence  a s  t o  Speed. 
A patrolman not present a t  the  t ime of the accident is  no t  competent to  give 

a n  opinion a s  to the speetl of ;I cn r  involwd in the  collision. W ~ b b  c. 
Hutch i t r~ ,  1. 

ICvitlence tha t  :I tr11c1~ traveling ~ I I  :I l ~ ig lnv i~y  stol~petl within six or eight 
feet  from the point of impact negates nn inference tha t  it wixs traveling a t  
t.scarssive speetl. Sometimes physical facts yletll; l o ~ ~ t l r r  tl1:111 words. 'f'orz,tl 
z'. H C I I ~ ( ' I . Y O I I ,  5 3 .  

§ 1 8 h  (2). Sutficienc*). of Evidenrc  a n d  Xonsuit  o n  Issue of Negligrncc.. 
Whether driver failed t o  keep propc3r lookolit nn(1 control of c a r  in vicinity 

of child lrcld for jury. Bparlis 1..  l l ' i l l ~ s ,  2.3. 
The evidence trnded to  show t h t  tlcfrntlnnt driver tnrnt>d to his left  to pass 

two cars  triiveling in the  same direction and  s t m c k  two bicycles trxveling in 
single file in the opposite d i r e c t i o ~ ~  on the i r  right side of the  Ixighmag. De- 
fcndants '  evidence was  tha t  the collision occnrretl (JII the pixred portion of the 
highway and  tha t  t he  hicycles w r r r  without l ights ;  11l:xintiffs' evidrnce was  to  
t he  effect tha t  the hicycleq had tnr~lotl  off tho higlr\vtxy to tllc~ir right .ind were 



traveling o ~ i  t he  shoulder. and thxt tlic pl!rson riding on thc, cross-bar of the 
lead bicycle w :~s  holding a lighted flashlight. Defcndallt tlriver testified t l ~ t  
he  did 11ot see the lead bicycle a t  al l  ant1 did not see the  stw)nd bicycle m ~ t i l  
he was  within five yards  of i t  althorigh his l ights were in f a i r  condition. Hold: 
D e f e ~ ~ d a n t s '  motions to  lionsuit sho~i ld  11nx.e been orerrnlcd both in respvct to  
the  issne of negligence ant1 the. issnc of contribntory ncgligencr. Co!c'pc,r I . .  

L3row)?. 213. 

E v i d e ~ i c ~  t11;lt i ~ l i e ~ i  a peilestrinli 11;1(1 t r i ~ ~ e r s e i l  about half of it11 interrecrio~i 
in the  pedwtrii111 lalie oli a grrcli light, the  light changed, and  the pe t l e s t r i n~~  
stopped ill tlit. center of the  s t r w t ,  ant1 tint the  d r i r w  of a cnh, approaching 
from the lwdestriiln's r ight  in the left- turn l:nir, cu t  to his l r f t  and  struck 
the  gc'destriari ~vlic~n ;~ l )ou t  half of the  front of the  cab was  to the  left of t he  
center line of tlie street ,  i s  hcld sufficient to he s~tbmit ted  to the jury on the  
issue of ~ic'gligence. since the  d r i r c r  of t h r  c:~h could h r ~ r e  seen tlie pedcatri ;~n 
in ample t ime to  have avoided a collision had he  been keeping a proper l oo l io~ t ,  
and since the  c~vidcnce discloses t h a t  the driver "cut tlie corner" in riolatioli 
of G .  S.. 20-15.1 ( a  ) .  withont giving :111y signal or warning of his appro;lcl~. 
I17ard z.. R I W ~ U I ,  273. 

Plaintiffs' t r w k  m ~ d  rlrfcntlants' t rnck,  tmre l ing  in opposite dirrctions. 
colliclcd ( J I I  t h c~  high~vay.  There \r:w evitlcnce on the  pa r t  of each par ty  in 
support of his caontention tha t  t h e  truck of tlie other par ty  was  over t he  center 
line of the liigli\v;~y \vhrli t h r  collisio~l occurred. Held: The conflicting evi- 
dence plwelits  quc~stions of fac t  for  the  jury, ; ~ n d  the  denial  of plaintiffs' 
~notioli to  ~iollsnil defentlnnts' coumterclain~ was  proper. Sissoj? ?.. Royater, 298. 

Wl i rw  def(w1:rnt's own t e s t i n i o ~ ~ y  is to  tlie effect thnt  he did not see a parlrcd 
truck on his side of the  high\r;ly ~u r t i l  lie \ ras  within approximately th i r ty  feet 
of i t ,  tha t  he :~pplicd his I)r:rl;c5s and tnrncd crass-ways of the  road and cnnie 
to a s top  oti liis ](aft side of tho higliw:~y directly in the  path  of another c a r  
t ravel i~ig  o ~ i  i t s  r ight side in the  oyptrsitc~ tlirrction, is: sufficient evidcnce of 
defendi~nt ' s  negligt~~icc? to be submitted to the jury in a n  action by the  drivcr 
and  1 ~ y  th(3 occnpant of snch other  car.  Il'clls 1.. B t i ~ , t o ~ ~  I,i~ir.s, 422. 

Plaintiffs' evidrnce tending to show thnt  defendnnt's tractor with trailer  was  
being drivel1 a t  a spred of 35 miles per hour and  entered a n  intersection with 
a.notlier highway without slackening speed o r  giving sigual o r  warning, ant1 
collided with tlie truck in wliicah plaintiffs' intestates were riding, which lint1 
already entered tlic intersection, its hrld sufficient to overrule defendant's 
motions a s  of nonsuit on the issue of nrgligence notwithstanding tha t  d e f n ~ d -  
ant 's  vehicle was  k i n g  operated ulwn the dominant highway. G .  9.. 20-141 
( b )  ( 3 )  : G.  S.. 20-141 ( c ) .  A'iclrols r. Goldstor?, 514. 

Evide~ice  of excessive speed and wan t  of due  care  hcld to take  issnr of 
~legligence to jury in action to recover for  injuries to  pedestrian standing o ~ i  
side of road near  vehicles standing with burning l ights a f t e r  they had collitled. 
Baker  v. Pcrrol t .  558. 

Two cars,  traveling in opposite directions. collidrd on the  highway. Thore 
was  conflicting evidence for  plaintiffs and fo r  defendants tending to  sho\v. 
respect ive l~ ,  t ha t  the other c a r  was  being operated on i1:s left  side of the  high- 
nay .  Held: The conflicting evidence raiscls qnestions of fact  fo r  the  determi- 
nation of t he  jury. Stcelim!z v. Roific'ld, 651. 

$ 1811 (3). Nonsui t  o n  I s sue  of Contr ibutory  Segligence.  

Testiniony of plaintiff t h a t  he  w a i  completely blinded by l ights of approach- 
ing car \  hut r ~ ~ v e r t h e l r s s  continued to d r i \ e  three or f r n r  s e~on t l s  a t  speed of 
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35 miles p w  hour and for a distance of 100 feet, and collided with the rear of 
defendant's parked truck, i s  held to disclose contributory negligence as a 
matter of law barring recovery, notwithstanding evidence of negligence on part 
of defendant in failing to have rear lights burning on truck. AT1cKinmon 2.. 
Motor Lines, 132. 

Evidence held sufficient for jury on issue of negligence and not to disclose 
contributory negligence as  matter of law on part of cyclist hit  hy truck. 
Cozcper v. Brown, 213. 

Plaintiff'& evidence tended to show the following circumstances: Plaintiff. 
approximately twelve years old, was riding his bicycle on the left shoulder of 
the highway some 180 to 300 feet beyond a highway intersection. A car passed 
traveling in the opposite direction. Plaintiff then made a U-turn and fell 
between the front and rear wheels of a truck traveling in the same direction 
a s  plaintiff hnd been going. The truck had entered the highway from the 
intersection and was traveling on its right side mith its right wheels on the 
bhoulder. Plaintiff testified he did not see the truck, although his vision was 
unobstructed except for the car  which had passed. Held: Plaintiff's evidence 
discloses contributory ncgligence barring recovery as a matter of law. Tony 
v. Henderson, 253. 

A pedestrian who starts across an  intersection with the green light and is 
caught by the changing lights cannot be held guilty of contributory negligence 
ns a matter of law in standing in the center of the street. Ward v. Bowles, 
273. 

A 13-year-old girl alighted from a school bus on a dirt  road some 25 feet to 
the north of its intersection with a highway. A bus of a common carrier, 
headed west, was standing, mith its motor running, on the hard surface on the 
north side of the highway. In  attempting to cross the highway the girl run 
back of the hus, and was struck by a car traveling east. Her vision of the 
car was obstructed by the bus. Held: The 13-year-old child was not guilty of 
contributory negligence as  a matter of law. Morgan v. Coach Co., 250. 

Plaintiffs' evidence tended to  show that their intestates, operating a truck 
along a serrient highway, reduced speed from 30 to 20 miles per hour but 
failed to stop in obedience to highway signs before entering an intersection 
with a dominant highway, and tha t  defendant's truck, traveling along the 
dominant highway a t  a speed of 35 miles per hour, entered the intersection 
without slackening speed or giving warning, and that the vehicle in which 
intestates were riding had already entered the intersection when i t  was struck 
hy defendant's vehicle. Held: The granting of defendant's motion to nonsuit 
cannot be sustained on the theory of contributory negligence, since the ques- 
tion of proximate cause is one for the jury upon the evidence. Nicholx c. 
Ooldxto~r, 514 

Whether pedestrian was guilty of contributory negligence held for jury on 
conflicting evidence as  to whether he was standing on shoulder or hard-surface. 
Baker 2;. Perrott, 558. 

Plaintiff's evidence disclosing he could not stop within range of headlight3 
held to warrant nonsuit for contributory negligence. Tuson v.  Ford, 778; 
Riggs v. Oil Co.. 774. 

Whether a motorist colliding mith a vehicle standing on the traveled portion 
of a highway will be held guilty of contributory negligence as  a matter of law 
presents a difficult question which must be determined upon the facts and 
circumstances of each particular case, since, while in every instance he is 
required to exercise the care and prevision of a reasonably prudent person in 
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like circwm~tnnceq, tl~c. degrec~ o f  c:lrtx va r iw  with t he  esigencies of the  oc(.:hion. 
l'?tso~t 1%. Foi  d, 778. 

# 1811 (4 ) .  Xonsui t  o n  Ground  of I n t e ~ w e n i n g  Negligence. 

I'laintiffs' intrstnttv \vvro passc~ngers in :I ( , :~r .  The c a r  slowed to 10 milw 
p?r hour to  t11r11 off the  highway into a private driveway. I t  was  hit  Ilg :I 
follo\ving trr~cli .  T h e w  w r s  conflict in the  erit1e1ic.e as. to  ~ v h e t h e r  the t l r i w ~  
of the  c:ir c*rossetl the center line of the  l ~ i g l ~ w n y .  a s  to  warning given by tile 
truc.k tlriver. :ind :IS to  wht~tl ier  t 1 1 ~  car's r ight f ront  wheels was  off t he  11:1rtl- 
snrf;~c.c, : ~ t  tlicb times of tlrv impact. Hcld: 'l%e co~~flictin;: e v i d e ~ ~ c e  raised issnc,- 
of f:rc8t for  thv jury ,  :ill11 d t ~ f e n d i ~ ~ ~ t s '  mntic11s to  onsu suit on the  ground tha t  tht' 
c.vit1v11c.t~ tlisclosctl intcrvt~ning nrgligwc'e on the  pa r t  csf t he  driver of t he  c.nr 
c w ~ ~ s t i t n t i ~ ~ g  t l ~ v  solt, prosimnte c:lnse of tht. accident. were propc'rly ref~isotl. 
R('o,tiri~t 1.. I)i~~tctrrt. GOO. 

# 1811 ( 5 ) .  S o n s u i t  of Cb-drfcndant .  

\ \ ' l l r~~ ,  o~rc. tlcfrnt1:rnt c20ntontls t lr :~t  t h ~  c o l l i s i o ~ ~  in snit  was  due  solc~ly to 
tllc ~ic,gligc~ncr of 11l:lintiff. 11t. is  in I I O  ~ ) o s i t i o ~ ~  to prtx;s his e s v e p t i o ~ ~  to tllc, 
gra111i11g of his ( ~ ~ ( l ( ~ f c ~ i ~ c l : ~ ~ ~ t ' s  ~ n o t i o ~ l  to ~ t o n s ~ ~ i t .  11701/.~ v. Burto)! I,ittc~.~, -122. 

# 18i .  In s t ru r t i ous  i n  A u t o  Accident Cases. 

( ' h r  rgc' held for  er ror  in g r r s m t i ~ r g  i ~ i f c v ~ ~ c r s  favor:~hle to motorist without 
c3h:lrgc~ on i n f e r r ~ ~ c w  fa\-orai~lc to pctlrstri:un. which arose on evidenc2e. I;~sliitt.s 
7.. Kf'll!/. 607. 

9 20.. Con t r ibu to r j  S rg l igence  of Guest  o r  Passcnger .  

A guect in an  nntomol~ilr  will not be held contri l~utorily negligent a. ,I 
mat tcr  of I:rm on the  gronntl t ha t  h e  l a ~ c w  the  propensity of the  drirc,r f o ~  
sl~cctling nncl f:~ilnrt. to  kccp a proper l o o l i o ~ ~ t  wlitw ttic evidence shows tha t  
the  dr iver  qlowetl t1on11 lwfore entering a n  interuoc+io~i with a n o t l ~ e r  highwn? 
: ~ n d  \v:lh t r :~vel ing  a t  :I spcwl of 3.7 mile\ :In hour,  nc~twithstmldirig ~v ic l tww 
tha t  tht> t l r i ~ e r  did not \tSc t l l ~  t r w k  nppronching a l o ~ ~ r :  the  in terswt ing Iiigll- 
way  unti l  i t  W:I\ c:~lletl to hi. a t t e ~ ~ t i o n  I)y t he  guc>.t iinmedintcly I)rforc tl~c, 
cwllision. Hill  1.. I,opc':. A33 

# 21. J h b i l i t y  of P a r t i e s  t o  Guests  o r  I'asscngerr;. 

I ' l a i~~ t i f f s  were g ~ ~ e s t s  in :In : t~~tomobi le  which had :stopped on i ts  Ivft ~ i t l e  
of the  highway complctrly off the  l ~ a r t l  surf:~ce in o r ~ l c r  for  t l ~ c m  to  alight. 
T l ~ e  v:lr w:ls struck by tlcfe~~clnnt's ca r  nl)proncl~ing from t l ~ c  oppositc direction. 
Hcld: E r c n  conceding t h a t  tlefendnnt's evitlenw disclosed 11c~p1igrnc.t~ on tlic~ 
pa r t  of the  driver of the  ca r  in which p l a i ~ ~ t i f f s  were riding in h : ~ v i r ~ g  hi.: 
l ights focused down tllc h i ~ h w n y  so bright a s  to  I~ l i~ i t l  defend:~nt,  such negli- 
gcnrc wo111d not predutle recor6,rg by pl:lilltiffs nnless the sole proximate calwcJ 
of the illjury. Ti'cbb 2.. H~itehiux.  1. 
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# 2 8 ~ .  Culpable  Xegligence in  Opera t ion  of Au ton~ob i l c s .  
Tht. violation of a snfety stnt~lt t .  regn1:rting t h ~  nscl of higll\v;~ys (low not 

constitnte c111pnhle negligence n ~ ~ l e s s  s11c.11 riol:~tion is  intc~ntion:xhlt~. \ v i l l f ~ ~ l  or 
n-nnton, o r  nnless t he  v io ln t io~~ ,  thong11 n~~ in t en t iona l ,  is  :~ccwrnpanictl by reck- 
less~less o r  i s  nndcr r i r c ~ ~ m s t n n c w  from which probnlllc tlo:ttl~ o r  i n j ~ ~ r y  to 
others might 11:lve becn rc:lson:~l)lg nnticip:ltcd. 8. I . .  TI'ootc,tr. 62s. 

§ Wl. Honlicide a n d  Assaul t  Proserutions-('oml)tctency of Evidcmce. 
'l'estilnony of wi t l~essc~s  to the  effect thnt  dt~ftw(l:~nt WIS intoxicatc~tl. 11:isc~l 

I I ~ O I I  the i r  obwrvation. sonw n l~on t  three honw prior,  others :~bon t  fifteen 
111i1l11tr.s prior, others immetli:~telg t1ftt.1' : ~ n d  otll(1rs 111) to three Ilonrs nftt'r the  
: ~ ~ ~ t o n i o b i l e  :lccitltwt in qnestion, t e ~ ~ t l s  to show tha t  t l c~ f (wt l :~~~ t  W:IS cwntinno~lsly 
~untler the  influence of i~ltoxicants.  ant1 nonc of the  cvitl(wce is inconlpetent a s  
lwing too rcmote in point of time. K .  1.. 1 ~ ~ 1 1 1 ~ . ~ 0 1 1 ,  St?, 

111 a prosecution fo r  mnns ln~~gh te r .  the  ndmission of tes t in~ony tha t  defend- 
: ~ n t  ' 'W~IS drinking" \v11e11 t:~lien ill charge a t  the  scww of tlitl wrcek c.:~nnot he 
11cltl for  prejutlicial e r ror  11ec:lnse of \v :~nt  of c ~ v i d c w ~ ~  t l ~ t  defent1:111t was  
i~~toxic:i ted,  when there is  :tlnple evitltwct., inc.lntli~lg. the  physical f :~cts.  of 
\r ; lnto~l reckless~~ess .  the  l ) r o s e c ~ ~ t i o ~ i  not Iwing for  t l r ~ ~ u l i r n  driving 1)nt for  
c ~ l l ~ ) : l l ~ l r  negligence in the  operntion of all antomobile. 8. I . .  .llcJf(~hrctt, '"33. 

a %t.. H o n ~ i c i d e  a n d  Assaul t  l ' rosrcut ions-Suff ic iw of Evidence  a n d  
Nonsuit .  

The  evidence tended to show that  tn-o cars. tr;~vcbling iu opposite directions, 
c.ollitled head-on in the  middlr of the  highway, tlisclosing :I violation hy each 
driver of t h e  s ta tu tory  requirement t ha t  (vzch t1rivf.r. nntlc~r inch circumstances, 
bho111tl yield t o  t he  o ther  a t  least one-half of the  m:1i11 traveled portion of the  
Ilighway a s  nearly a s  possible. G. S., 20-148. Thtl collision resulted in t he  
t lrath of several passengers. There  w:ls evidence t h a t  even if the  violation of 
the  s ta tu te  were ~~n in t en t ionn l .  cwch t1efentl:mt wils t lr ir ing h i s  nntomol)ile 
carelessly and  heedlessly, without t l w  c n ~ ~ t i o n  nntl circumspection under cir- 
c~lmstances  f rom which probable death  or in jury  to  others should have been 
anticipated mith reasonable prevision. Hcld: The  evidence was  sufficient to  
srlpport t he  verdict of guilty of m:~nslnngl~ter  ns  to each defendant. S. 1.. 

Wooten, 628. 

# m f .  Ins t ruct ions  in Homicide  a n d  Assaul t  Prosecutions.  
The court's definition of "inrolnntary manslaughter" and  i t s  distinction 

between civil and criminal negligence in the operation of a n  n~~ tomob i l e ,  lwltl 
without error.  G .  S.. 1-1SO. N. v. JIe.lInhnn, 293. 

a 29b.  Prosecut ions  f o r  Reckless I jr iving.  
.in inqtrnction thnt  if the  jury is  sntisfietl l)e.vo~ld :I r e i~somble  tlo111)t t ha t  

tlefentlnnt is guilty of reckless tlriving to  c o ~ ~ v i c t  him, otherwise to  acquit him, 
is  insuffivient in :I l ~ roswnt ion  nntler G .  S.. 20-140. to meet the  requirements 
of G .  8.. 1-180, since i t  failb to  explain the  law o r  npply the  law to  the  fncts 
a s  the  jury should fiud them to  IN,. A\'. r.  Flinck?irr~, Id!). 

Evidence tending t o  s l ~ o w  t11:it 0 1 1  :I clear day, dcfentlnnt. in overt;~l;ing 
another  automobile proceeding in t he  sanle direction or1 i t s  r ight  side of the  
highway a t  a speed of 45 to  50 miles per  hour,  cmshed into the  r e a r  of t he  
other automobile mith such force ns to cnuse extensive damage, and  thn t  there 
were no other cars  in sight on t h e  h i g h m y  a t  the time. i.7 hclfl sufficient to  he 
hnl)mitted t o  t he  jnry ill a prosrcntion for  reckless driving. 8. 1'. Holbrool;. 
620. 
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The evidence tended t o  show that  defendant's c a r  wns following two trucks 
tmvcling east ,  approaching an  intersection in a municipality, t ha t  the  trucks 
intended to makc a left t u rn  a t  the intersection and stol~ped momentarily fo r  n 
westboluid \chicle, tha t  t h m  the second truck had mcved foward two trucli 
l ~ n g t h s  a t  a ra te  of 10 to 13 miles per hour, traveling on i t s  right side of tlie 
highway, when it mas struck from the rear  by defendant's c a r  with such force 
that  the  steel f r ame  bed of the truck mas driven into the  cab, maqhing i t  ill 
three  o r  four inches, and the t r~lc l i  lrnoclted forward some two or three truck 
ltwgths. There was  evidence that  defendant had slid one wheel of his ca r  20 
feet before tlie impact. The statutory speed l imit  in force a t  the scene was  
25 miles per  hour. Held: The cxvidence was  sufficient t o  overrule nonsuit in :I 

prosecution fo r  reclrless driving. S. v. Steelman, 634. 

§ 90d. Prosecut ions  f o r  D r u n k e n  Driving. 
Testimony of witnesses to the  effect t ha t  while defendant na.; I I ~ I C O I I ~ ~ O ~ I S  

from a blow on the head received in  the  collision they smelled the odor of 
alcohol on his  breath, with testimony of the opinion of one of them from hi1c.11 
obscrvntion t h a t  defendant was  nnder the  influence of s3me intoxicant, i s  R r  l d  
no substantial  evidence that  defendant was  under the  influence of intoxicants 
as  tlefi~ied by the s ta tu te  while driving prior t o  the  accident, and dcfentl:~nt'- 
rnotion to nonsuit in a prosecution wider G. S., 20-138, shonld have been 
allowed. S. v. Flinchenz, 149. 

Testimony to  the  effect t h a t  defendant was  under the influence of intoxicat- 
ing liquor immediately a f t e r  the  accident, with testimc~ny by defendant h i m  
self t ha t  he  had drunk intoxicating liquor and was  "feeling i t  a little," is  
ample evidence of intoxication to be submitted to  the jury on the  charge of 
operating a motor vehicle while under the influence of intovicuting liquor. 
S. v. Hotbrook, 620. 

8 34b. P rocedure  t o  Revoke  o r  Suspend Driver 's  License. 

Upon a receipt of notification f rom the  highway department of another s ta te  
t h a t  a resident of this Sta te  had there  been convicted of drunken driving, the 
Department of Motor Vehicles has  the  right to suspend the  driving license of 
such person. I n  r e  Wright,  301. 

Notice of conviction in another s ta te  upon which the Department of Motor 
Vehicles may act  i s  not limited to notice from a judi-ial tr ibunal o r  other 
official agency but  the Department may act  on notice from whatever source 
obtained. In r e  Wright, 584. 

G. S., 20-16 (7), gives the  Department of Motor Vehiclm discretionary power 
to  suspend the  license of an  operator who has  committed a n  offense in another 
s ta te  whifh would be grounds for  suspension if committed here, and G. S., 
20-23, prescribes tha t  notice of conviction of such person in nnother s ta te  i s  
sufficient evidence for  action by the  Department of Motor Vehicles, ant1 adds  
the  power of revocation. Ibid. 

Discretionary suspensions and revocations of licenses by the  Deportment of 
Motor Vehicles a r e  reviewable under G. S., 20-25 ; mandal ory revocntions under 
G. S., 20-17, a r e  not so reviewable. Ibid. 

The  fa i lure  of G. S., 20-25, t o  provide s tandards  for  tlie courts on ilgpeals 
by licensees whose driving licenses have been suspended or  revoked by discre- 
t ionary action of the Department of Xotor  Vehicles, does not invalidate the 
s ta tu te  o r  negate the jurisdiction, since established rules of procedure of t he  
courts give assurance against  any  unbridled exercise of' discretionary power. 
Ibid. 
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Upon the  filing of a petition fo r  review by a person whose license to  drive 
nn automobile has  been snspended o r  revoked by the Department of JIotor 
Vehicles, t he  hearing in the  Superior Court is  d e  ~ o z o ,  and the  Superior Cour t  
is  not honnd by the  findings of fac t  o r  t he  conclusions of law made by the  
Department. G. S., 20-25. I? ,  re  Tl ' r ight ,  301. 

Petitioner n7ns arrested in South Carolina chnrged with operating a motor 
vehicle while under the  influence of intosicante. H e  gave bond for nppear- 
a n w ,  but no \varrant was  served on him, no t r ia l  had,  and  his bond forfeited. 
His  license was sn\pcnded by the Department of JIotor Vehicles upon informn- 
tion of the  I I i g h w y  Department of South Carolina tha t  he  had been foulid 
guilty of d r iv i i~g  while intoxicated. Upon review the Superior Court  for~~l t l .  
in ntltlition, tha t  the suspension was  based upon n~isinformation and fur ther  
thnt  l~et i t ioner  in fact  i.: not gnilty. Hrltl: The findings support the  court's 
order directing the reapondent to cclncel t he  suspension and to restore license 
to petitioner. I b i d .  

T h e  stntnte,  G. S.. 20-16 ( 8 )  ( b ) ,  provides for  a henring by the  Department 
of JIotor Vehicles upon application of a licensee whose license has  been sns- 
pentlt'd, and th is  procedure should be followetl and should be n ~ a d e  to appeiir 
in t he  p ~ t i t i o n  hefore review by the  Superior Court. I b i d .  

-111 slwpensions, cnncellations and revocations of driving licenses made in the 
discretion of the Department of JIotor Vehicles, whether under G .  S., 20-16, 
G. S., 20-23, or  any other provision of t he  s ta tu te ,  a r e  reviewable by tr inl  
d c  n o z ~ ~  I n  r e  W r i g h t ,  584. 

I n  reviewing the  suspension or revocation of a driving license by the  Depnrt- 
ment of Motor Vehicles in the exercise of i t s  discretion, no discretionary power 
i s  cwnferred upon the  Superior Court, and the  court  may determine only if, 
upon the  facts, petitioner is  subject t o  suspension o r  revocation under the  
provisions of t he  statute.  Ihid.  

A license to  operate a motor vehicle i s  a privilege in the  nature  of a r ight 
of which the  license cannot be deprived save in the  manner and upon the  con- 
ditions prescribed by statute.  Ib id .  

Where, in a prosecution fo r  driving while under  the  influence of intoxicants, 
the  court  wi thdraws a juror  and orders a mistrial  and continues the  case, t he  
cour t  is  without author i ty  to order  t h a t  defendant's r ight to  drive na nnto- 
mohile upon t h e  highways be revoked f o r  t he  period of continuance. S. 1:. 

Barr ier ,  751. 
BARBERS. 

S 1. Licensing. 
The  validity of t he  s ta tu te  providing fo r  the  licensing of barbers and the  

control and regulation of t he  t r ade  having been judicially determined, the  
validity of t he  a c t  may not be attacked in a subsequent suit. Mot lc~/  v. Board  
of B a r b e r  Exanzineru, 337. 

The  provisions of Chap. 941, Session Laws of 1947, t ha t  veterans of World 
W:lr I o r  World W a r  I1 who have practiced barbering fo r  three o r  more years 
prior t o  application, a r e  eligible for  license without standing t h e  examination 
required by the  general law, G. S., Chap. 86, prescribes a reasonable classiflcu- 
tion and  i s  valid. Ib id .  

BASTARDS. 

9 1. Elemen t s  of the Offense. 
The  offense deflned by G. S., 40-2, i s  not bastardy, but  the  willful neglect o r  

refusal  of a parent  to  support  h is  o r  he r  illegitimate child, and  neither the  
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# 6. Sutticicwcy of 1~C~iilt~nc.c a n d  Sonsu i t .  

Y'(8stilno11y of l~ roso tx t r ix  tha t  tlcfentlant i s  t h e  firtlrer of 11t.r ilkgitirrl:llc 
c.lliltl. togf.tllvr with ovit1twc.c t ~ ~ ~ i l i l i g  to sllo\v t l ~ t  t lef~nCl:~~rt  was : ~ p p r i s ~ t l  of 
11t.r c o ~ ~ d i t i o ~ ~  : I I I ~  :~tlviscd of :I r f ~ l r ~ c ~ s t  to  ])roritlo f , ) r  tlrc. child. a~ r t l  thnt 
( l v f e ~ ~ d : ~ ~ ~ t  t l ~ t l r o ~ ~ l ) o ~ ~  tl(\~licvl 1):ltcsrl~ity a l ~ t l  s t ~ ~ t c c l  llr 1vc1111tl 1):ry ~rotlring, i s  11c.ltl 
sntfic.icwt to ov('r1'111(> t l ( f c~~ t l ; r~ l t ' s  ~notiolr to ~ r o ~ ~ s n i t  nlrtl(,r (+. S.. 4!)-2. h'. 1. .  

S t i 1 f . s .  187. 

5 2. Grne ra l  a n d  Spccifir Ik sc r ip t ions .  

Ortl in:~rily ;I p;~rtic.nl:lr ilosc.ription ill :I tlet3tl prevtlils over a goncml ticsscrip- 
tion. and  t h r  specsific tl(wriptitm cannot I)(, c~nlargerl by the  gener:rl unlrss thcb 
specific tlescriptioll is  :lml,ignons o r  insnffi~.icnt, o r  the ~'efcrcncc is  to  :I fuller 
iind more awnr; l tc  (ltw19ptimr. J ~ w i . ?  v. I*'~trr, Sf). 

After x l lo tmwt of n tr:rc.t of l :~nd  to ltis witlow :IS dower. tlrc r c~ rn ; r i~~ i~ lg  
1:1nds of i11tfMiltt5 ~ v e r ( ~  : ~ l l o t t c ~ l  to  his heirs : ~ t  I:Iw. 'I'liereafter, one heir ;it 
1:rw cwllvtqwl 1)s tlcrd t l r w r i l ) i ~ ~ g  the  land :lllottetl to her  by specific desc , r ip t io~~ 
followed 1)s thcs wortls "tllc s:lme k i n g  my entire interest in and  to  t he  reill 
estate" of the  : l n~es to r ,  f o r  R I I  a ~ l ~ o l m t  cxilctly t he  same ;IS the  ra1u:ltion ~)luctyl 
upon the  1:1nd allotted to  her.  l ' l~ereaf ter  the wiilolv died. Hcld:  The s p d t i c  
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description in the deed executed by tllr heir was not enl:~rged by the generi~l 
description, and the deed (lit1 not conrey the lic~ir's nntlivided interrut in 
remainder in the lands allotted as  clower. I h i d .  

I~RC)Kl~:I<S. 

8 9. Actions Against B r o k i ~ s .  
In an action by tlie purc.h;~ser i ~ g i ~ i ~ i s t  the' rtv~l estrite brokers to recorer 

earnest money pait1 on tlie gro~ultl that tlir pnrc11;trer nits induced to esec.utt. 
the contract by the brokers' f r i t ~ ~ t l ~ ~ l c n t  lnisreprrse~~tnt iol~s  as to the ~roper ty .  
in which the hrokers by cross-:iction :~llege breach of the contract of purcli:~w 
in which they hat1 :in interest f t ~ r  thtx  mount of their commission in :I smn 
less than the earnest moncy pnitl. with conscclucnt tli~ninge to them and tlie 
sellcr, and that tliey \\'crc, lioltli~ig t l ~ r  t~:~r~~cbst  niol~cy to protect their interest 
: ~ n d  the interest of the scllrr. I r c l t l :  Yht' srll t~r is :I 1lr.cei;stlry party to a com- 
plete determination of the controvt~rsy, ~ I I I ~  d t~u i i~ l  of clefendi~nt brokers' motio~i 
for his joinder a s  additionnl pilrty tlefrutl:~nt is rrversil~lt. error. G .  S.* 1-73. 
I~rrtrpt'on v. Chipl( , l j .  236. 

g 12. Actions fo r  Comn~issions. 
A r e d  estate broker may mai~it:lilr :III ii(*tion ilgitillst the p11rc1111ser for 

iilleged w-ongful brenrli of the contritct of sale even though the contract stipu- 
lates that the seller ngretls to pay the commission and there is no contractui~l 
rr1:ltionship between the broker illld the gnrchnser. since the broker has n 
beneficial interest ill the contritct to the extent of his comniissions. Chiplc u 
1.. .llorrcll, 240. 

CANCE1,IATIOS 01" ISSTIIUMESTS. 

3 8. Part ies  Who May Sue. 
A grantee who takes the premises subject to rt prior recorded lease i s  not 

entitled to attack the lease on the ground that  it was procured by fraud. Lclro 
v. I t t s .  Co . ,  501. 

8 9. Pleadings. 

In  plaintiffs' action for specific performance of defendant's agreement to sell 
stock in a close corporation, defendant admitted the nllegations of the com- 
plaint but alleged in effect that lie was induced to sign the contract by false 
representations a s  to the value of the stock and threats made by plaintiffs 
that if he did not sell, plaintiffs, through their majority control, would deprive 
tlefentlant of future dividends on the stock i111d the bonus theretofore annually 
paid to stockholders. Held: Defendant's :inswer alleges fraud, undue influ- 
ence and coercion practiced by p1:iintifis in procuring defendant's execution 
of the contract, and judgment on the pleadings decreeing specific perform- 
ance on the ground that the answer was insufficient to allege legal fraud, is 
reversed. Pickett v.  Overman, 437. 

CARRIERS. 
9 1 %. Duty t o  Operate. 

While a public utility such as  n railroad retains its franchise, i t  owes to the 
State and to the public the duty of continuous operation. Sinclair v. R. R., 389. 

Unless obligated to do so by its charter, a railroad should not be forced to 
continue operations in the public interest by the appointment of an  operating 
receiver when such operation must be a t  continuing loss or the chance o f  
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profitable operation is  nothing more than a gamble, r.nd therefore the c.oiut 
before appointing an operating rweiver  should de t e rn~ ine  whether hnch opcr- 
a t ion  will pap espcllses nntl mill tend to  comerre  ra thcr  t t ~ n  dissipate its  
i~sse ts .  I n  the  instttnt case the  circnmst:~nces a r c  not such :is to jnstify the 
;rppointmcnt of a pr rmanent  operating receiver. I b i d .  

Persons assert ing unliqnidntetl damages past  and prospective r rs r~l t ing  to 
1-hem a s  co~lsignees ant1 consignors from the  :~ l~nndonment  of the oprration of 
:i railroad may not in tlicir indiridnal capacities maintain a n  action to force 
c~ontinning operntion of the  railroad by the  appointmmt of ;I pc rmt lnn~ t  oper- 
a t i ng  rcceiwr.  since s n ~ h  damages, t l lougl~ possibly different in tlcgtect. a r e  not 
different in liind than thosc sustaincyl by the  public grnr~r:tlly. nnd since the  
powc'r to  reqnire continnons operation in the public interest of the  Stat(, is  
vwtc'tl c~st'lnsivt'ly by st;ltnte ill thc Ut i l i t iw Co~nn~ i s s i c~n .  G. S., fi2-46. ct s c q .  
I b i d .  

14. Car r i age  of Goods-Rates a n d  Tariffs. 

A\ c3nrrier i s  iurtlrr p11l)lic tlnty to collect for  intr:tslnte sl~ipnients the, fnll 
:~nlonnt  of the  ra tes  f i ~ c d  in ncc40rdanct' with tnriff sc~hcdnlcs t l i~lg tilrtl nnd 
:111prorctl by the  Xorth (':~rolina Utilities ('ommission. 12. S., 60b.7: 60-6: 6 0 - 5 2 :  
60-1 14. R. R. c. Paoiug Co., 94. 

ZIisqnoting the  t8orrec? chnrge o r  omitting n pa r t  of the. cstnl)lishtvl r:ttc' 
cannot estop n carr ier  f rom enforcing f111l pnyment of the  cst:~l)lishrtl :1t1(1 
:~pproved r a tm  Ih id .  

Wliile the  consignor ant1 consignee may agree betn-cen tll(~nisc'1vw a s  to \rho 
rh:ill pny freight c l ln~~gcs ,  such ngrtv~nient cannot prcvcnt the  carr ier  from 
collecting the  fnll  nmonnt 11ndt.r t he  npl)licablr tariff ~ ( ~ I I C ~ I I I C S  from : I I I ~  party 
1cg:llly litihle therefor. I b i d .  

Iu a carrier 's  action agninst the  cowignccs t o  recorer the  :rrnoilnt of :ui 
nntlrrclmrgc, nllegations of the  aliswcr a s  to  the  contr:tcatu:~l liability of the 
consignor to the  consignees and  of negligence of the  carr ier  in misquoting 
t h e  corrcct c.harge o r  in onlitting n pa r t  01: the  estal)lisl~ed rate,  as a bnsis fo r  
a plea of estoppel against  the  carrier,  a r e  properly striclit'n from the nlls\vtLr 
upon motion. The  allegations in t he  consignees' cross-:rction against  t he  co11- 
s i g ~ ~ o r ,  joined us n par ty  dt~fcnilant a t  instance of the  consigntw, re1:tting to 
the i r  rrspectivc contr:tctnnl obligations, a r e  not :rffcctotl 11y the :rllo\v:i~icc~ of 
t he  carrier's motion. I b i d .  

In  a n  action by a car r ier  against  t he  collsignees to recover a n  undcr-charge. 
t he  consignees' demi~r re r  fo r  failure of thch carr ier  to make the  hills of lading 
a pa r t  of the  complaint nnd f o r  faillire to joint t he  c o ~  signor and allege tha t  
a s  between consignrev and  consignor, consignees were solely or primarily liable, 
was  properly o ~ e r r u l e d .  I b i d .  

The  acceptance of delivery of shipments by the  consignees imports 1i;tl)ility 
fo r  the  transportation charges. I b i d .  

9 2la ( 1  ). Carr iage  of Passengers-Degree of Ca re  Requ i r ed  of Ca r r i e r  
in General .  

While a car r ier  i s  not a n  insnrer  of the  safety of passengers wl lo~n i t  under- 
trtkes to  transport ,  i t  does owe them the  duty of exercising the  highest degree 
of care  f o r  the i r  safety consistent with the  practical  (,peration and conduct 
of i t s  business. G a m e y  2,. G r c y h o u ~ r d  Corp., 166. 

The  liability of a carr ier  f o r  in jury  to  passengers must be based on negli- 
gence, since a car r ier  i s  not a n  insurer  of their  s a f e ty ;  but  a car r ier  is under  
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duty  to esercise t he  highest degree of care consistent with tilt. prdc.tic.ill oper. 
:Ition and condi~ct  of i t s  busintw. Httrnphvies 2;. Coach Co., 30!) 

9 21a (2).  Liabil i ty of Cal'l'itT fov Acts of Fel low P a s s c n g e ~ ~ ~  o r  T h h d  
Persons .  

8 21b. In ju r i e s  ba. Accident i n  Trans i t .  

I'l;ii~itifY \v:is st:i11(1i1ig ~ I I  aisle of bns. TII(\ lrecnliiir m o v ~ ~ m ~ n t s  of thc 1111s 
c ; r~~se t l  I)?. the, t l r iwr ' s  l )u l l i~ lg  to left  to p i ~ s s  vehic31e and th1911 pnlling I)nck to 
right to g18t 1~1cl; into linc t o  a w i d  cs;lr apl)roac:l~ing from opl)osite direction, 
r~ntl  tllv~i t l ~ r n i n g  c11r7.1'. r(w11ted in p l i~ in t i f t ' '~  fill1 throng11 d o ( ~ r  of the moving 
1111s. tlic- cloor having (*om(, o11t~11 : IF  I T B I I I ~  of ~nov(~rn(wt  of 1111s :ind plaintiff's 
str iking ; ~ l l ~ ~ g c ~ l l y  tlt'frvtiw cot~t ro l  ~~lcvliirnism in f i l l .  Ilcld: Dcfrndnnt's 
motions to nonsuit wt'rr lrroperly rc-fnsetl. thcrc hcing snff ic ic~~t  eritlcnce of 
~~vg l ige~~< ' c>  oil thtl pa r t  of thts r a r r i r r  to he enl~niitted to t l ~ r l  j ~ i r y  and t h ~  
t ~ ~ i t l r ~ ~ c e  bc,inp insnffivic~~t to t~st;il)lisll cw11tril)ntory 11rg1igr111.c :IS ;I matter of 
1:iw IJII the pnr t  of the, l1:issellgc.r. f;ccrr*c',~l 1 ' .  ( I ' r~~!~l~or t t~ t l  Cot,/).. 166. 

'l'hfl tlnty of cnrinp for  sniiill h;1gg;lgc3 rests primarily npoli tlic p:lr+nqer to 
whoin it I,elongs, mid n c;irricr can Iw I~clcl liablc fo r  injury c , ; t~~wtl  lly h:~ggagr 
fillling from the  bnpgngr rack o111y if i ts  cmlllogtw II;L\-(I : I I . ~ I I ; I ~  n ~ ~ t i w  that  
h;igg:igc~ p1:icf~tl in the  rilc.Ii is pl;rcc~l in s11c.h m;unicxr o r  is  of -11c.11 ..iw ant1 
~11:ilw t l ~ a t  i t  is  l i k ~ l y  to f;ill ;>nil i11j11w som{wne, o r  the c o ~ i ~ l i t i o ~ s  vrt3;1ting 
tlnl~gcr mllst 1 1 3 ~ ~  e s i s t ~ d  il snffici(wt Iengt l~  of time to affcvt thc. c i r r i e r  with 
cons t r~~v t ive  notice. 1Villio111.s I.. C'oitclr Co., 191. 

&i passellger entered n bus with :I . 22~ :1 l i l 1 t~ r  rifle and p l :~c~v l  thc riflc in the  
hnggiige rack. As the  hus was  moving slowly back onto the I);lrenient t l ~ e  rifle 
fell and str11cli plnintift' passenger on the  head, causing se r io~ i s  injury.  There 
w l s  no evidf)nce tha t  the  baggage r:icli wns defective uor t ha t  it wt1.c: not of 
t he  stmid;ird type in gt.ntlral use, nor evidence of any nnnsn i~ l  ,jerk or motion 
of the  I)iw other th:ln those occns io~~r t l  in normal operation, nor evidence up011 
which i ictn;~l or c.onstrnctivc notice tha t  the haggngc was in ;I precariow 
position conld 11r imputed to  the carrier.  There w i s  110 al legi~tion o r  a t tempt  
to  p r o w  thilt the rifle was  si lcl~ l in l lwi~l  or cli~ngvrons hiiggnge tha t  the  driver's 
;ittention sl ioi~ld have been nttriicted by it rind tha t  he s l~ould  have ascertainecl 
t ha t  it wiis .stored in :1 miinllcr so ;is not to  cause in jnry  to some passenger. 
Hcld: Defendant carrier 's  niotion to nons~i i t  sliunld have been allowed. I b i d .  

\Then a passenger i s  injllred I)$ m;lchint~ry :inti applinllces wholly nnder the  
carrier 's  c-ontrol, this fac t  is  ?nfficaient pri171n ftrric, to  ~11ow negligence. H u n , -  
phrics c. Coach Co., 399. 

§ 21~. In ju r i e s  t o  Passengers  in Board ing  01, Alighting.  

A paswnger 's  evidence t h a t  a s  qhe was  alightillg from the defendant's bu5, 
her  shoe heel caught in a raised piece of steel on the floor of the  hns near the 
steps, causing he r  to fall  to her  in jury ,  iq si~fficient to  make on t  a pvimn fncre 
showir~g of negligence. Humph~'ics v.  Conch Co., 309. 

Plilintift' p:lwwger testified tha t  she fell t o  he r  in jury  in alighting from 
defendant's hiw when he r  shoe caught in a raised piece of steel. Held: De- 
fenilnnt's evidence tha t  plaintiff fell, t ha t  h e r  shoe heel wns  linoclied off nnd 
was  found on the floor of the bus, i~nt l  tending to  establish the  fac t  of plain- 
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tiff's injury,  is  properly c401~sitlrrcd on defeni1:lnt's motion to nonsuit :IS tending 
to corroborate and make clear pli~intiff's t.ritlence, and the motion to ~lonbuit  
was properly ort,rruled. 16itl .  

5 4. Jur isdic t ion a s  P r o b a t e  Conrt .  

The  Clerk of the Snpc~rior ('onrt in tile c,sercise of llis 1)robatt. jnristliction 
is an  independent tri11nu:ll of origitral jnri,qclic-tioll. I t )  IT W i l l  o f  Hit tc ,  405. 

Where the C'lcrk of thc Snprrior i'onrt h;ls :~tllnittctl to p r o h t r  in common 
form a purported will and two 1 ) 1 1 r 1 ~ ) r t ( ~ l  c~)tlic.ils :IS thv 1:lst will nntl t e s t : ~ n i ~ n t  
of a deceased. and c2:rrrnt h : ~ s  11ec.n p ro l~ l r ly  til(~t1 :IS to the secontl codicil ZIII(I 
the cause tm~is fe r r t~ t l  to the civil issnc, tlo(.lii't. the ('lerk may not thereafter 
upon motion rxpnllgr from his rc)c.ortls the ontire probntc. procw~dings : ~ u d  
reprobate the  pnrported will :~n t l  second cwtlicil ou thc ~:romntl t1t:lt the src.ontl 
codicil r evok~ t l  t h l ~  first. Ihirl. 

5 7. Jur isdic t ion as J u d g e  of J u r r n i l r  Cour t .  

Jurisdiction to de te rmi~w thr, r ight of cl~stotly of an  i n f n ~ ~ t  :IS I)c.t\retw 
persons with whom the infant had I)eet~ 111:1c~~tl with a view to :ldoption and 
welfare officws seeking to p l ; ~ w  the infaut with his family, is  within tht, 
exclusive jurisdiction of the  jt~vt,nile court, (:. S., 110-21 ( 3 ) .  :lnd writ  of 
hnbena corpus is  inr~drisetlly issued by the Snperior ilonrt, but pending deter- 
mination of the  jnvfwilc court, respondent should not w r r r n d e r  custody to a 
nonresident and no order sltonltl be entcred nntil  petitioners ha re  hntl notice 
and an  opportunity to be hetlrtl. I t!  r e  7'11oit1ysot1, 74. 

Where the mother of minor chiltlrru, for the purpose cbf ha r ing  their  euhtody 
glren to their  paternal grand~nothcr ,  the f , l ther being dead. voluntarily comes 
beforc Jureni le  ('onrt and signs :I 1):tper t ~ ~ r n i n g  o r t r  the canctody of 11cr 
children to  the Jnreni le  Court, the Juvenilr  Conrt o b t n a s  jurisdiction during 
such time ns the custody nntl c20ntrol of the  children is necessary, notwith- 
standing the  absence of the  statntory requirements in ca3e.s where the  Juvenile 
Court proceeds directly, and t h r  mother may not thereafter a t tack on the  
ground of want of jurisdiction n suhseque~it  order of the  Juvenile Court taking 
t11e custody away from the grandmother for change of condition and placing 
the children in the custody of a n  institution. I N  l'c Btrn~gcrmer, 639. 

The  Common Law Rule obtains in  th is  Sta te  that where a s ta tu te  enacted 
in the  public interest  commands a n  act  to he done o r  1)roseribes the  commis- 
sion of a n  act, and no peml ty  is expressly provided for i t s  breach, i t s  violation 
may be pnuished a s  fo r  a misclemeauor. 0. S., 4-1. S. v. Bishop, 371. 

5 9. Liabili ty of Conspira tor  f o r  Offenses Commit ted  by Co-conspirator. 

Each conspirator is  equally responsible fo r  a l l  acts coinmitted by the others 
in the  execution of the  common purpose which a r e  a na tu ra l  and probable 
consequence of the  unlawful undertaking. even though such acts a r e  not 
intended o r  contemplated a s  a par t  of t he  original design. S. v.  Brooks, 68. 
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CONSTABLES. 

5 1. Election,  Qualification a n d  Tenure .  

A constnble must he elected in each township of the State,  and  all constables, 
Iwforr they a r e  qn:llified. shall take  oaths prrrcrihecl fo r  public offrcers a s  well 
:ls a n  oath of oficc.. G. S.. 1.71-1, G. S., 151-3. 1'0~11or 1.. lV(tk? Fo).Ps~, 316. 

5 2. I'orvers a n d  Duties. 
( 'onstnhlrs 11;1vv the  same power ; c l ~ l  nnthority a s  they wr re  invested with 

prior to tht, ( ' onh t i t n t io~~  of 1819, ; l~ l ( l  thvir powers and duties ;lrcJ co-estensive 
with t h c  lin~itc: c ~ f  thv c w n ~ ~ t y  in which they :ire elected. Toylor P .  IVnkc 
P'OI cst. :Mi 

('OSSTITGTIOX.~I. TAW. 

# 8 ~ .  L(~g i s I a t iv (~  I'orvcr i n  General .  
T h r  clwstion of pnl~l ic  policy in the  promulgation of regl~lntions in the 

cnsc.rc.isr of the police power for  tht3 protection of public he:llth :lnd sanitation,  
is  for the t l t twminntion of thc 1nwm:rking hody. . i lot l( '~j  7:. Wonrrl of Rorbev 
h ' ru~~t i t / f>rs .  337 : h', f . .  IT7// i t / / l i f / . ,  352. 

3 8.. nc lega t ion  of Legislative Power .  
The fa i lnw of U. S., "02.7. to provide stm~tlarcls for the  courts 0 1 1  appeals by 

licwwees whose driving liCellws hart: heen s~ispt.ncletl o r  revoked hy discre- 
tionary action of the  Ikpur tmen t  of JIotor Vehicles, does not invalidate the 
s t t k t ~ ~ t r  o r  negate the  j ~ ~ r i r t l i c t i o ~ ~ ,  P ~ I I C C  estnl~lished rules of procedure of thp 
courts give nssnranre  g gain st any  ~~nbricllccl csxrrcise of tlistw,tionnry power. 
1 1 1  J V  l\*ri{/h t ,  ,584. 

# 10a. Judic ia l  P o w e r s  i n  Gc'neral. 
Courts havr  inherent authority to  review the  discretionary action of any 

:~tlmiuistriltive :~gency whenever such action affects personal or property rights, 
I I ~ ) O I I  a p r i ~ ~ l u  fucic showing, by petition fo r  cert iorari ,  t ha t  such agency has  
a ~ t e d  arbitrari ly,  capriciously o r  in disregard of law. In re Wright, 584. 

3 lob. P o w e r  a n d  Du ty  of Cour t s  t o  Determine  Consti tutionali t ,y of 
S ta tu t e .  

Thc~ Snpremt. ( 'ourt may not exercise i t s  power to  declare a s ta tu te  rmcon- 
s t i t u t i o ~ ~ u l  ant1 voitl n l ~ l r w  i t  is cl t?~rly so. .Ifotl,cf/ I:. Board o f  Barber Exnm- 
i~lc'ra, 337. 

111 determining the  constitntiollalitp of :ln Act p:lssed in the  exercise of the 
p ~ l i c e  power. t he  court m i ~ y  determinr solely whether t he  Act violates any 
coustitutional limitatiou, the  qncstion of gnt)lic policy being solely within the 
province of the  1.egislature. 8. v. IVltitnkcr, 363. 

5 11. Scope of S t a t e  Police P o w e r  i n  General .  
Thc  police power is  reserved to  the s ta tes  mlder the Tenth  Amendment to 

the Federal  ('onstitntion, which power i s  subject only to the  limitations pre- 
wribed by the  Federal  o r  Sta te  Constitutions o r  those instances where the  
mat ter  is  prc-empletl by Federal  Law en:kctetl pu r s~ ian t  to  constitutionally 
granted authority.  S. z'. TVliitakcr, 3.72. 

"l)w Process of Law" under the  Fo~u ' teenth  Amendment to  the Federal  
( 'o~lsti tntiou :md "Law of the  Liuld" under sec. 17, Art. I, of t he  S t a t e  Con- 
stitution, in rrlution to t h e  tlxercaise of the  s ta te  police power, impose flexible 
restraints which a r e  satisfied if the ac t  in question is  not unreasonable, arbi-  
t r a ry  o r  cnpricious and the nwans selected have n real and  substantial  relation 
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to the objects songht to bt, itttainrtl. Mllotle!/ r .  Rocrrfif of Rcrrbr.~. t;.ro~tr ~r~i't.s, 
337 ; S. v. n'hitnlicr, 362. 

In  determining mhctht~r :I sttrtutr en:~rtetl in tht, csercise of thc State police 
power is ~ i i ~ r t ~ u . w ~ ~ x b l e ,  :~rl,itrirry or capriciow or Incking ill reill a11t1 s ~ i h s t : ~ ~  
tin1 relntio~~sltilr to thc, objtvYive songht to bc :~ccom]?lishcd. it is pro1)er to 
consider the historir:~l t l cvr lop~nc~~t  of the prc~l~lem ir11(1 p r r v a i l i ~ ~ g  p1111Iic 
 pinion in regard to the evils sought to IIIJ sn~pressed.  R. 1.. TT'l~itcrlic>r, 352. 

9 12. State  Police Powrr-Regulation of Trades and l'rofessions. 
The restrnints it11t1 regul:~tions p1:rcetl 11l)o11 the pr:lc.tiw of a tratle or pro- 

fession in the interests of s:l~tit:rtic~n. public 11c~:rlth irnd st:~ndirrds of the trade 
ur profession, :Ire rn:rtti.rs of public. po1ic.y \\.ithill thc vo11tro1 of the 1,c~gisla- 
turc withill c w ~ ~ s t i t n t i o ~ ~ a l  limiti~tions. Iloflf,!/ 1. .  Rotrt.{l of Hut~bor R.rcr~~ritrc,tx, 
337. 

The Lrgisl:~tl~rc n u ~ y  1)rrsrrihe classific:~tio~~s for tl~tl lict~~lsing of lwrsolls 
~e~igaged ill ~~rrtic111:1r t r : ~  (10s or  professions 1)rovitltvl the c*l;rssific~:ttioi~s :I rc not 
arbit rary :111(1 ha\-(> reitso~l:thlr rcll:~ tion to t l i ~  (311(1 .wnj:ht. Ihitl. 

The provisions of Chap. 941. Session 1,nws of 1947, tlr:~t rc~terans of World 
War I or  \Vorltl I1 who h a w  pr:~cticrtl hnrlwring for thret, or more y w r s  
prior to :~pl~lic.:rtion, art, eligiljle for liee11w without st:tntling the c s a ~ n i ~ ~ u t i o n  
required by the gr~~er:r l  1:1\v. G. S.. ('lt:~p. Sfi. prcsc.rilw :I rcvso~ti~l~le  c.l:lssiti- 
1catio11 and is rnlitl. Ibitl. 

Regl~lation of thc relationship of eml)loycsr : I I I ~  t~nil)loy~v conws withi11 the 
police power. N. 1' .  IiiaIlo]), 352 

5 13. Sta te  Police Power-Sanitation and  Health. 
Regulatious rrlating to the import:rtion of cattle into this Stat(', prom~rlgatetl 

by the Statv Ikmrtl of I I ~ i ~ l t h  mtdcr s t : r t~~tory nnthority for the pnrljosr of 
control of 1)rncrllosis or  Bang's dist~aso. if rc~;~son:~l,le i l l  thtlir scope : r ~ ~ t l  i~rci- 
clencr :md not in conflict with fet1er:ll rrgnl:\tio~ts oi st:tt~ites n1re:ttly pre- 
rrnptiilg the field, are  constitutional nntl raliil. K .  1 . .  I,or.c,luc*cJ, 186. 
h persol1 who transports cattle from ~rn t  the Stnte to n livrstocli market 

Operated ill this State without a health caertificnte for such n~~irn:rls is guilty 
of violating the regulnt io~~s promulgated by the Stnte Ronrd of Ilcalth lunder 
authority of G. S., 108307.4, notwithstanding that the animnls are to be segre- 
qated a t  the livestock market and sold by the mnrkrt for sl:~nghtering. The 
exception to the requirement of health ccrtiticates for cattle bronght into this 
State relates solely ti) cattle transported immediately to a slaughtering honse 
and the exclusion of mediate delirerr thereto is reasonable and valid. I b i d .  

The regulations of the State Roartl of IIealth prohibiting the importation 
of cattle into the Stnte without health ctlrtificates lun1r.w the cattle : r r ~  "cow 
signed" to  a recognized slanghtering howc : rp~rovt~t l  and desig~mted by the 
State Veterinarian applies whether the cattle are  trnnsported into the State by 
commoi~ carrier or  brought into the State by the owner in his truck. If the 
exception relates only to transportation 11s common cxrrier, such owner does 
not come within the esception. Ibid. 

Statute proscribing emptying snbstailces inimical to fish into streams of 
State, applicable only to corporations chutered prior to 4 JIarch, 1915, hrld 
unconstitutional. S. v. GZiddelz Co. ,  664. 

§ I6 jg . Right  of Free Speech a n d  Assembly. 
Dhap. 328, Session Laws of 1947, does not infringe the constitutional rights 

of free speech or  assembly, but to the contrary protects the right of employees 
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to express their  individual opinions by r e fwing  to join unions nntl the  right 
of employers and  employees involved in a labor controversy to  assemble :~n t l  
publicize the i r  positions. S. c. Tl'hitnlio'. 3 X .  

8 17. Exclusive Emolumen t s  a n d  Privileges.  
Service in the  armed forces dnring w a r  is a public service \vithin the mean- 

ing of Art .  I ,  see. 7, of the  Constitntion of North Carolina. fo r  which t~sclusive 
o r  separate e m o l ~ ~ m e n t s  o r  privi1egt.s mny be granted. Jlotlc!~ I . .  Rorrvd o f  
Bnrbcr Exnmircera, 337. 

1 .  E q u a l  Protec t ion ,  Application a n d  Enfo rcemen t  of Laws. 

T11e Constitntion of S o r t h  Carolina t1ot.i: not preclnde the  I,egisl:~ture from 
mnking classificv~tions and  distinctions in the  application of laws provided the  
c~1:w~itic~ntions : 1 r ~  reasolialrle and  just  and a r e  not arbitrary.  Constitution of 
S o r t h  C:~rnlinn. .\rt. I, sec. 1 : ,\rt. I ,  scc. 7 :  Art.  I. ser. 17. dlol7c,11 1 . .  Bocrt tl 
of I$trrbt r l3.rt11)l i j i w s ,  337. 

T l i ~  rehnhilitntion of r r tnrning soldiers is  a mntter of puhlic conc4rrn, ant1 
s t : l t~ l tw  giving them esclnsive btwefits o r  privilegw in furtliernnce of this 
pnl~lic policy will be rrcoariled wit11 cmst i tu t ional  limitations whenever 
possible. I b i d ,  

'I'he F o ~ ~ r t t ' e ~ l t h  Amendment to  t he  Fetlrml Constitution docs not prc~rlnde :I 
< t : ~ t c  from provitling preferential treatment in the  licensing of veterans ~ I I  

car ry  on a pnrticnlnr t rade  or p r n f e 4 o n  upon the  payment of the w m e  fees :IS 

prrscrihed fo r  all  others engaged in the  trnde o r  profession. . Ib i t l .  

A s t i ~ t u t e  regulating tlie relationship of employer and  employee will not he 
held nnconstitntional ns class legislation so long a s  the act  applies alike to 
:111 employers and  employees coming within i ts  scope. S. c. TVhittrkw, 352. 

Chi~p.  328, S c s ~ i o n  Laws of 1947, i s  agplicahle to all  employerq and  em- 
ployees within the  State,  and therefore the fac t  t ha t  persons o r  groups coming 
within i t s  scope must perforce be nffected in different degrees because of the 
tliffertwce of their  economic, social o r  political positions, does not render the 
A\ct unconstitutional a s  discriminatory. I b i d .  

Statu te  proscribing emptying of snhstmices inimical to fish in to  s t reams of 
State,  applicable only to  corporations chartered subsequent to  4 March, 1915, 
acqnirrd against  the  State.  S. v. Cl'liddc~ Co., 664. 

3 2Oa. D u e  Process  of Law:  Law of t h e  Land ,  i n  General .  ( I n  criminal 
prosecutions see  he reunde r  5 3 4 . )  

"1)ue Process of Law" under the  Fourteenth Amendment to  the  Federal  
Constitution and  "Law of the  Land" under sec. 17, Art.  I ,  of t he  S t a t e  Con- 
stitution, in relation to tlie exercise of the s ta te  police power, impose flexible 
restraints which a r e  satisfied if the  ac t  in question i s  not unreasonable, arbi- 
t rary  or capricions and  the  means selected have a real  and  substantial  relation 
to  the  objects sought to  be attained. S ,  w. Whitaker,  332. 

3 23. Substant ive  R igh t s  a n d  Titles. 
The  Sta te  may prohibit emptying of deleterious and harmful  substances into 

i t s  streams regardless of the  length of t ime any  person o r  corport~tion has  
engaged in the practice, since no right of prescription in th is  regard call be 
acquired against  the  State.  S. a. Gildden Co., 664. 
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( IOSS'~I '~T"I ' IC)SAiI~ I,.llT'-Co~~fil~ f t f ' d .  

# 28. F u l l  F a i t h  a n d  Credi t  t o  dudgnlents  of O t h e r  States.  
\T'llc.rr t h r  c o l ~ r t  of ;rnothc>r st:rte does not Iravr jnristliction of thv  s ~ ~ l ~ j c c t  

~ n a t t e r ,  i ts  j l ~ t l g r n r ~ ~ t  is  V O I Y I I I ~  11011 jrrdicc :1nd :I 11111l';ty. ;in11 (lot's not conlt' 
\vithi~r the. l)rotec-tion of the  fnll  fa i th  ant1 carcvlit clansc c~f tl~ts I"cder:~l ('011- 

~ t i t n t i o ~ ~ .  .lIcR(~r!/ r.  M r R f ~ r y ,  714. 
1)ivorec. decree of stat(. h ; r v i ~ ~ g  jnristlictio~i of 1)nrtios is  I ) i ~ ~ f l i n g  Iwrtl. I)ut 

~ ~ r o v i s i o n  of clecrc~r ir\virr(li~~g titlt, to I : L I I ~ Y  in this St:~tt, :IS i ~ l i m o ~ ~ g  is :I n l~l l i ty .  
Ihid. 

I)ivorccx tlecrt)e of :mother st;ttv 11:1ving j n r i s ~ l i c t i o ~ ~  of 11i1rtit~s is 11i11tiing 
here. but whether or(1er a \var( l i~ ig  1mst011y of minor (~l i i ldrc~r  is ttindir~g I I ( ~ I Y >  
tlrlwntls on rrsitlrnce of c2hiltlrcn. 1 1 1  IT I I i ~ y ( ~ r 8 ,  743. 

W 31. A r t s  Const i tu t ing  thwden  o n  In t e r s t a t e  C o ~ n ~ ~ w r c t - .  
1icgnl;rtions relating to  thc i~nl)ort:rtion of c:rttlr into t l ~ i s  State.  prorn~~lg:~tot l  

I)y the  S t t ~ t e  1lo:rrtl of I l t ~ : ~ l t h  n ~ ~ t l r r  stntntory nn t l~o r i ly  for  11t. pnrpow of 
c.onrol of I)rl!crllosis or I3nng's tliscwse, if rr>ason;rhlr i l l  thvir s c ~ q ~  :1nt1 i11c.i- 
tlrnct, and  not in c'o~lflict wit11 fctl(~rz11 regnlations 01. e t : r t ~ ~ t r s  ; ~ l n ~ : r d y  1)l'c- 
ttnipting the  tieltl, a r e  cwnstit~itional i~nt l  \-irlitl. R. I . .  1,orc~lrrr~c~. 1st;. 

3 .  R i g h t  t o  ,Jury Tr ia l  i n  ('riminal I?.oscc*ution!c. 
I t  is  im1,ropt.r for tlw conrt to charge the jnrg  tli;rl I I ~ ) O I I  ( I t ' f ~ , ~ ~ d : ~ t ~ t ' s  ow11 

ltwtimony he  is gnilty of t he  ~>ft'c~~rsc charged and tha t  the  jnry r n ~ ~ s t  ~ ~ I I ~ I I  

s11c.11 verdict, and  ther twp)n to s c ~ ~ ~ t c n c c ~  tlefrntlnnt. S. 1. .  I)nt~icl. X3G. 

9 3411. D u e  Process  i n  C r i n ~ i n a l  Prosc~cut ions  i n  (:eneral. 
The  gnnrautcc of the  ( 'ur~sti tntion of S o r t h  ( 'nroli~m thnt  IIO porscu\ s\1;\11 

h r  tleprivecl of lifc, lihf.rty, o r  property " l~n t  by the  1;1w of thr. I ; I I I ~ "  rcy~~iw. :  
t h a t  conviction of crime 11e had only nnder the gmera l  law in thr rvgnlar 
c-onrse of the  admi~ristr:rtion of j i~ s t i r e  tlirongh conrts of co~n l r c~ tw~t  j~~ristlica- 
tion : r ~ ~ t l  he conso~~;rnt  with fnnd;rnlcntnl principlrs of liberty ;rnd J ~ ~ s t i c . ~ .  
,S. 1'. H r t l g c b ~ t h ,  Z59. 

The Fi f th  and  S i s th  L ~ m e n d m r n t s  to  the Fei1er:rl ('n:rstitution apply orlly to 
tr ials in Federa l  ( lonrts:  t he  Fonrtcwlth Ameudmwt against  tlrni;\l of tluc. 
proc4ess is  app l i c i~ t~ l r  to  :I Stai r ' s  action. in j~~ t l i c in l  procre t l i~~gs  :IS \v(,lI :rs 
throng11 other  agcncics of thc~ Statc.. Ib id .  

# 34b. D u e  Process  i n  Trial-Tinw Between Arres t ,  T r i a l  a n d  Convict ion. 
The fac t  t ha t  d c f e n ~ l n ~ ~ t  was  arrested 28 December, tr ied in Recorder's ('onrt 

31  1)eremher. and in the Supmior ('olirt (luring the  term heginning G .J:~nn:rry 
of the  following yrar ,  a11 in the  regular course fo r  t he  disposition of thc ci~sc. 
ill the  courts where i t  was  properly cognixable. does not, without mow, indncc. 
the  legal conchision tha t  defendant was  tleprivtxd of ( lne  process gi~ar;rntert l  
11y the  Consti tutio~l of Xorth (larolin:~.  A'. I-. Hcdgc'bcth, 259. 

Expedition in the t r ia l  of eriminal actions is  not to be sought t ~ t  thc  c x p c ~ s c ~  
of r ights of t h r  i n d i r i d w ~ l  guaranteed by the  Co~rstitn"iorr. Ihitl. 

g S4d. R i g h t  t o  B e  Represented  by Counsel. 
Ignorance of defendant and h i s  ~ u ~ f : ~ m i l i n r i t y  with legnl m ~ t t r r d  a r c  I I I I ~  

:)lone snfficient to  render the :rppointmrnt of cwnnwl fo r  him mandatory ill ;I  

prosecution for  less than a capital  offenw. ('onstitntion of S o r t h  ( Inrol i~l ;~ .  
.\rt. I. see. 11. 8. L'. Hcdgebcth, 2 3 .  

A rlefendiuit ha s  the  constitutional r ight to have c o u ~ ~ s e l  and to  br rrllrc- 
s rn ted  hy counsel. and to  have counsel :~ssigned if rcqnested where the  cir- 
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cnmstances a re  such a s  to show apparent necessity of counsel to protect de- 
fendant's rights, but in the absence of request the propriety of providing 
counsel for it person accused of an offense less than a capital folony rests in 
the sound discretion of the trial judge. I b i d .  

The Fourteenth Anlendment to the Fec1er;tl ('onstitution does not req~iirc. :L 
state, contrary to its own priictice, to furnish counsel for a clefendmlt. Ibi t l .  

COSTEMI'T O F  COURT. 

# 2b. Willful Disobedience of Court Orders. 
A court has inherent power, necessary to the maintenance of j~~t l ic ial  anthor- 

ity, to punish a s  for contempt the willful violation of its orders. including 
tvmporary restraining orders. M f g .  Co, c. Arnold, 375. 

111 $1 civil action to restrain unlawful picketing, the coi~rt  entered n tempo- 
rary order restmining defendants from interfering with ingress imd egress to 
plaintiff's plant and specifically reserved the right to later limit the numher 
of pickets. Ikfendants appealed. Thereafter the court entered snhsequent 
orders limiting the number of pickets and making the limitations imposed in 
tht. original order and the limitation as  to the number of pickets apply alikt. 
to the original defendants and to persons made additional parties defendant. 
IZ(jld: The appeal did not deprive the court of jurisdiction to adjudge defend- 
ants in contempt for willful violation of the injunctive provisions of the inter- 
locutory orders. I b i d .  

# 4. Orders to  Show Cause Preliminary Proceedings. 
Proceedings a s  for contempt should always be based upon affidavits. Mfq. 

('0. v. Arnold, 375. 
A petition in proceedings for contempt which is verified in accordance with 

the form prescribed by statute, G. S., 1-145, is sufficient to give the court 
jurisdiction of the persons named when the facts set forth in the petition con- 
htituting a sufficient basis for judgment of contempt are  stated to be within 
the knowledge of affiant and not upon information and belief. Ibid. 

A respondent in contempt, by being sworn a t  his or her request, and answer- 
ing the charge of contempt, waives any defects in the verification of the facts 
constituting the basis of the proceeding. I b i d .  

5 5. Hearings and  Judgment. 
Civil action was instituted alleging that  defendants had conspired to prevent 

persons from entering plaintiff's plant on lawful business by unlawful picket- 
ing. Temporary restraining orders were issued in the cause. Later petition 
was filed alleging violation of the restraining orders. Held:  Upon the hear- 
ing to show cause why named defendants should not be adjudged in contempt, 
the acts and declarations of each conspirator, done or uttered in furtherance 
of the common design, are  admissible in evidence against all. M f g .  Co. v. 
Arnold ,  378. 

In  contempt proceedings for violating temporary orders against unlawful 
pocketing, the acts and declarations of each respondent are  competent for the 
purpose of showing animus of those in the crowd of which respondents were 
a part. I b i d .  

In  contempt proceedings against a number of defendants for violating tem- 
porary orders against unlawful picketing, the sufficiency of the evidence as  to 
each respondent is not to be determined on the basis of his individual acts and 



t l t~c~l :~r : i r io~~s  ;IS S I I O I ~ I I  by tlie critlrnce, isolatt~d from and disconurtated fro111 
tllc c r idc~ lc r  :IS to thr. ; ~ c t s  and ileclnrntions of thc  otllcrs, which the t~ritleuce 
tlisc.losw \v:rs cw~lccrtetl t~ r t i on  \rhicli r i o h t e d  the  orde!:s of the cn~ i r t .  Ibid. 

.Jlitlgn~e~rt in c20ntc~npt proceedings must Ire supporlcvl by fi~ltlings of fact. 
espc~*i;llly findings co~~ce r l i i ng  the p11rpow and  object of t he  contemnor. Ibid.  

Contempt procwvlings may be ~ ,eeor ted  to  in civil o r  c8rinrinnl ;rc.tiona. ;lnd 
thong11 contempt is c r in i i~~ ; l l  ill i ts  ~ ~ n t n r e ,  respontlmrts t11rrvi11 ;rrr  rltjt r~~ t i t l ee l  
to tr ial  by jury. Ihirl. 

('OS'I'It.\CTS. 

f 1 .  12cquisitc-s and Validity.  

.\ contr:lc.t \rill 11ot 1w lreltl l u~e~~fo rc r : r l~ l '  I ~ e c a ~ ~ s c ,  of ~ ~ ~ ~ ( ~ ~ r t i ~ i n t y  if t l ~ ( '  
itrte~nt of t 1 1 e >  p:lrlir~s can I ) (% nsct~rtainctl frnm the  1;111gn:igr nsc~tl. c 3 0 ~ ~ s t r ~ w t l  with 
rc,fcr(wcr to thr. c3irc.~irnst;r~~c~c~s snrronnding tlie m:rltiilg of t l ~ v  c*ontrnc.t. ;inel 
i ts  te rms reduced to crrt;iinty nntler thc  mas im of id -f'rt1011 ( , s t  q~io t l  f . f ' ~ ' t u t , ~  
wddi  potcst .  C11c,1c I . .  L c o i r c i ~ ~ i ,  181. 

I n  :I snit  f o r  injnnt.tion t h r  l )~ i r t l rn  i.; ou plaintiff cniyloycr to .how t h : ~ t  t l ~ ( ~  
cwvcnilnt r t 's tr i l ini~~g tlle c ~ n ~ ~ ~ l o y c e  f rom rwtering o t l ie~ ,  clmplo~ mcnt i l l  c.o~nl~c' 
tition with t l ~ c  cl~nl,loyer in proccrihrtl tt,rritory for  I stil,nl:rtc~tl linrcl :~f t t l r  
termination of the  eniploy~nent,  i s  reii~o~i:~l)le.  Ibid 

A contravt of emgloy ine~~ t  of a saltwnan stipulating tha t  thf, c~np loy (v~  slroliltl 
not \\-orl; :is salesnxrn fo r  a competitor for  fire yenls ;rftcr its tc rn~iu: r l io i~  
within t he  S1:ites of Sor t l i  nntl Sonth Carolina, is hr ld ,  upon eritlcncr tc'lrtling 
to sllo\v t ha t  tht' c 'n~l~loyer olwratetl only in enstc'r~l Kortli ('arolin:~, too r,stcx11- 
sir( ,  in terri tory fo r  the  rcason:rl)le ~ ~ r o t c c t i o n  of plaintiff's I~~ i s in t~s s .  ;111(1 is 
void a s  :igainst p ~ ~ l ~ l i c  policy. Ibid. 

Where in ;I covennnt in a contract  of c>mploymt~nt reatmining the enll)lojtv~ 
from engaging in employment in competition with his eml~ lo j c r  fo r  ;l carrtilit~ 
pcriod of t ime a f t e r  termination of the  rmploymc~nt, I he terri tory prosc.rlbetl 
ih  too extensive for  th(3 re:isonable protection of the  c.n~ploycr. tli' entire COT (. 

nnnt must fail, bince tllc court  cannot make a new c ' o ~ t ~ n a ~ ~ t  for  tlrc p.~rti t , \  I I J  
rwtr ic t ing  the  territory. Ibld. 

5 19. P a r t i e s  Who M a y  Sue. 
A real  e-tate broker may maintain nn  action against  tlie p l ~ r c h n w r  fo r  

alleged wrongful breach of the  contract  of sale eren  t l~ongh  thc  coritmct stip11- 
I~r tes  t ha t  the  seller zgrres  to pay the  commission and  there is  I IO co~~tr ; rc tnal  
rt~l:ition<hip betwetw tlie hrokt3r and the  pnrchaser, since the  l~rolrer llns :I 

I~twrticinl i n t r r w t  in the  contract  to the  (Went  of hi. commiu-ions Chiplr 11 
1.. Ilorrc 11. 240. 
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§ 21. Pleadings in  Actions on  Contract. 
In an action on contract plaintiff is not required to set out the full contents 

of the instrument in the complaint or to incorporate same by reference to copy 
thereof attached a s  an exhibit. TVilmington 21. Schutt, 285. 

§ 26. Nature and Grounds of Action for  Unlawful Interference with 
Contractual Rights by Third Person. 

Plaintiff alleged that defendants wrongfully and maliciously induced vendors 
to breach their registered contract to sell timber to plaintiff. Defendants 
alleged that the land mas subject to deed of trust and the timber could not 
be sold without approval of tlie cestui, that the plaintiff was advised that the 
ct stui would not release the timber, that the cestui called for bids, and that 
defendants became the last and highest bidder for the timber with the approval 
of the w s t u i .  Held: The averments were relevant to show that defendants 
mere acting in the legitimate exercise of their own rights without design to 
injure plaintiff or gain an improper advantage a t  his expense, :111tl i t  was error 
for thtl conrt to grant plaintiff's motion to strike. Tl'inston v. I ,~onbc I .  ('o., 786. 

§ 5b. Jurisdiction and Proceedings Where Corporation I s  Unable to Elect 
Officers o r  Directors. 

Where, in a summary proceeding under G. S., 55-114, the court entt,rs judg- 
ment continuing corporate officers in their respective offices, snch order nwes- 
sarily carries with it authorization and direction that they should continue 
to exercise the same functions and receive the same emoluments : ~ s  prior to 
controversy, bnt the corporation as  such is not a proper party and the juris- 
dirtion of tlie Superior Court to grant relief against the wrongful interference 
with the officers in tlie performance of their duties or the mrongfnl refusal 
of an officer to perform the duties of his office cannot be involretl in such 
proceeding. l'homas 1.. Bnl;er, 41. 

8 Ga (1). Authority and Duties of Directors and Stockholders. 
A corporation is bound by the acts of its stocklloltlers and directors only 

when they act as  a body in regular session or under authority conferred at  ;I 

duly constituted meeting, and they cannot hind the corporation by their sepa- 
rate individual acts or declarations, even though they constitute a majority. 
Tuttle v. Building Corp. ,  507. 

§ 6a (2). Authority and  Duties of President. 
In the absence of charter or bylaw provision to the contrary, the president 

of a corporation is the general manager of its corporate affairs, and his con- 
tracts made in the name of the corporation in the general course of business 
and within the apparent scope of his authority are ordinarily enforceable, but 
ordinarily he has no power to sell or contract to sell the real or personal p rop  
erty of the corporation withont authority from its board of directors. T u t t l ~  
v. Building Corp., 507. 

§ 8. Meetings of Stockholders and Transaction of Business. 
The fact that proceedings a t  a stockholders' meeting are not recorded is not 

fatal, and the proceedings may be proved by p a r d  testimony. 7'uttle I . .  

Building Corp. ,  507. 
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ji 21. Estoppel and Ratification by Corporation of Acts of Offlcers and 
Agents. 

Sincc ~tocliholtlrrh and tlirc.ctors cannot bind the coi.porntion by their indi- 
vidnnl acts and (lecl:~rntions. evitle~~ce of' declarations made by stockholders 
and ilirectors ii: inconipet~nt i ~ n d  i n ~ f f e c t l ~ i ~ l  to show :I ratification of 1111 i~llegecl 
~~nantliorizecl ilrt performed in the n:lmcL of the cor~wmtion hy it.: offic.tlr.. 
Ticttle 7.. Rttilrli~rg Corp . ,  507. 

# 22. Propwty and Cmnreyances. 

('orporate dirclctors :Ire trnstees of it.: property, imtl ns11nlly a corporation 
mty  seli, trnnsfer and convey its corpor:tte real estate only when authorized 
to do so by iti: honrd of directors. Q. S.. 57-18; G .  S., 55-26 (10). In  the 
present case the stntntory provisions wt,rc3 .:npplementeil by stipulation in 
tlrfmdant's h g l n n ~ .  Trcttlc I > .  Rziildi~~rl Corp., ,707. 

Where n corporation is nnthorizetl to, i ~ n d  (lotls in f i~ct ,  cwgage in the 1)nqi- 
ness of buying and   el ling renl estate as  ;I part of the corporate stock in tradt., 
the authority of its officers to hind the ci~rporation in respect thereto mag be 
implied from the natnre of its businrhs. the clnties necessary to be performed 
by its officers. the rclation of the proptxty to the corpoi-ate business and to its 
other property. and the principle thnt corpornte officers, in the absence of 
rq)ress  limitations, have implied power to (lo all :~c t s  on behalf of the corpo- 
riltion whic.11 are necessary or proper in the performance of their duties. Ibid. 

Where n corporatio~i authorized by its charter to en,::ige in the business of 
h y i n g  and selling renl estate, denies that  its officers had authority to sell the 
renl estate in question, evidence tending to show t h ~ ~ t  the corporation had 
never exercised its corporate authority to den1 in real estnte;thnt the locic.~ 
was the only real property it ever ownctl, and thnt it  nrns organized primarily 
for the purpose of acquiring and holding the loczcs, is competent to r e ~ l  miy 
inference of implicxl authority on the part of its officers to make the convey- 
nnce. Ibid. 

A deed in proper forrq, executed in the name of a corporation by its presi- 
dent. or in his absence by its vice-president, attested by its secretary, to which 
the corporate seal is affixed, is  prima fncGc valid. Ibid 

Evidence on the part of plaintiff tending to show thrtt deed in proper form 
executed for defendant corporation by its officers, had the corporate seal 
affixed and was ileposited in escrow, makes out a prima facie case that  the 
corporate officers had authority to execute the deed, elltitling plaintiff to the 
submission of appropriate issncw to the jury, but does lot shift the burden of 
proof, which rests upon plaintiff throughont to establish the validity of the 
contract. Ibid. 

Authority of corporate officers to execute deed hclc! question for jury on 
conflicting evidence. Ibid. 

COSTS. 

3a. Part ies  Entitled to Recover--Successful Party. 

Where two actions are  consolidated for trial by co~~sent ,  one in ejectment 
hy heirs of the mortgagor and the other for foreclosure in which they are 
defendants, and partial recovery is had by the heirs in their action, the costs 
should he evenly divided between the parties. Hughes u. Olivcr, 680. 
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C'OLTSTIES. 
a 9%.  Sinking Funds .  

Ordiuarily the  County Treasurer  is  the  proper custodiuu of all  hillking fund 
securities, i ~ ~ c l u d i ~ l g  school sinkiug fu11(1\ i ~ u d  securities held for  the retirc- 
meut of tern1 1)oudh where the couuty II:IS assumed the  piiymeut of such boi~ds,  
G .  S., 115-240, but the  G e ~ ~ e r a l  Assembly may designate or change the  custodian 
of sillking fuud securities. Chap. 19. Session Laws of 1947, makes the  1h)artl 
of Etlucation of Joh i~s tou  Co~u l ty  cnbtotlinn of school si111~i11g fund. of the  
conut j .  Jo l t~ tso~r  z'. J ~ o I ' I ' o I ~ .  56. 

A coulrty 11i1tl :III ~~nencnmbcred  surplus ill i t s  scl~ool s iuk i l~g  ~ I I I I ~ ,  i 1 1 r ~ s t ( 4  
in securities, inc lndi~lg  ~u lma tu red  serial  scl~ool l)o11(1s of tllc conuty. 13y 
sl)eci:~l ac,t (C11:lp 19, Session Laws of 1947) the Iloi~rtl  of Educ*:ctiou was  
1n:ltle cns todia~l  of t l ~ ?  sinking fund and  the  snrplns was  directed to be ye t1  
o111y fo r  the  c o ~ l s t ~ w t i o n ,  al teration,  repwir o r  ad(1itioils to the  l ) ~ ~ l ~ l i c  schools 
of thr. caonnty. Ilrltl: S11c.11 snrplus is  snbjtx~t to t l ~ r  Couuty F i sc ;~ l  ( 'ontrol 
.\c.t. ir11(1 tlw Board of C'o~ulty Comn~iss io~rers  is  rhilrgetl wit11 the, duty  to  
t l ( ~ t t ~ r m i ~ ~ c  what expenditnrc~s will be ninde for  such gur1)osrs. 0. S.. 11.5-83. 
i ~ ~ r d  t l ~ t ~  s u r p l ~ l s  s11ould 11t> take11 into cw~lsideration 11y i t  ill the  ] ) r c y ; ~ r t ~ t i o ~ l  
i ~ u ( l  ;ttIoptio~l of futurcy hnt1gc.t ;r11(1 the  lrvy of t:~sc.s therefor. 0. S.. 1.5:3-114. 
(:. S.. 153.142. Jo1titso)r r .  dlori.orr, 3. 

# 1 1 .  Application of Rrvenuc ,  

Al t l~oug:~ the General Assembly camlot authorize a dirersiou of :I cmnfy 's  
si t~lt ing f1111ds n.hic.1i :Ire necessary to pay outstanding s i n k i ~ ~ g  f u ~ ~ t l  bonds, it 
(.:III t1irc.c.t the  expr~l t l i turc  of suq) lns  lulencumbcrrtl sinking funds,  proridetl 
thc, rspcs~~(li tnrt ,  is  for  ;I pul)lic p u r p o ~ c .  Coustitution of S. ('., Art. 11. Sec2. 30. 
Joh~tsotr 1 . .  Jlor?~)zc.. 6s. 

9 31. a c t i o n s  by County-Partics. 

111 t he  : I ~ ) s c I I ~ ( ~  of :l r e fuwl  of the  l ioard of Commissioners of n county to  
i ~ ~ b t i t n t e  a n  action ill ith h c l ~ l f ,  the  action must he insti tuted in thr. uamr of 
tlre cwm~ty o r  on relatiou of thv count).  (;. S.. 1.55-1s. G.  S.. 1.73-2 ( 1  ) .  .lol111- 
x o ~ c  I . .  .llo).row, 68. 

C'OURTS. 
# 2. Jur isdic t ion  i n  General .  

'l'lre w n r t  of a n o t l ~ n .  state,  ha r ing  jnristliction of tllc partics, twtrrc~d derrc,e 
fo r  divorce, ant1 in :l\ritrding ;rliinony, directed thc  11nsl)and to convt,y to his 
wife his interest  in 1:111ds located in S o r t h  Carolina ant! provitletl t h : ~ t  nlwm 
his  failure to  (lo so tlw tlccree should operate ns a conreyance. Hrld:  IVhilo 
the  divorce drcarcc' \r:ls withi11 i ts  jurisdiction and  it 1i:ld authority t o  cwfor4.e 
i t s  ordtlr for  i~linlony by i t s  l?roc8css i ~ t  pc ' r so~ tn?~~ ,  t he  jntlgmcl~t ill w111 is ;I 

~ lu l l i t y  and clors not affect title to the lands in this Stttte llor rst;rl~lisll 
r ight ill the proprrty enforcenl)lc in th is  State.  .11~11'~1~!/ 1..  .llrl<ur)/. 714. 

.Tnrisdictiou ~ ; I I I I I ~ ~  he c o ~ ~ f r r r ~ t l  nlwi1 ;I court  by tlick cw~iscwt of t11c pnrties. 
I b i d .  

Ij 8a .  Jur isdic t ion  of Super ior  Cour t s  i n  General .  

'I'l~rs T.rgisl:~tlirc hils full  authority to proridtl for nplwirls to tlw Snlwri~)r  
( 'ourt by l icwsr t>s  w l~ose  driving licdenses h a r e  been s ~ ~ s l ~ c n t l r t l  or rt.rokrv1 1)s 
t h r  tliscwtionary action of tht. 1)q)artment of Motor T'ehic.lrs. G ,  S., 20-2:; 
S.  C'. Constitution, Art. IT', sec. 12. IN re Wright. 484. 
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The  Suprr ior  ('oiirt lias original jurisdiction of a l l  civil actions where 
escluhire j~~r is t l ic t ion  is  not given to some other court. G. S., 7-69. Z31,alic 
v. Brcrkc, BO!). 

5 Sb. l.:xclusive Original Jur isd ic t ion .  

T h r  Snperior C'onrt lias t~ sc lus i r c  original jurisdiction of a cnnw on con- 
t rac t  to recover a n  : ~ i n o ~ u i t  lew than  $%K) w11e11 p l a i ~ ~ t i f f  seeks to  h a r e  tlie 
rcw)rc.ry a t l j~~ t lg r t l  a lien on specific property under t l ~ e  terms of the instru- 
ment. Wt1~111~ryfo11 Y. Schut t ,  "5. 

a 3c. Concurrent  Original Jur isd ic t ion  of Super ior  Cour t .  

n ' l ~ o r c  a l icw~rder ' s  Coiirt and  the  Snl)c>rior Court  I iare cwncnrrent jurisdic- 
tion. tiit, cwnrt first taliing cognizmlce of t l ~ e  offe11sc h a s  jnrisdiction t l~ereof  to 
t he  esclnsion of tlie other. (2. S., 7-64. S. 1 . .  Rcu~:in, 38. 

Courts of jnstict's of the  pence (lo not hn rc  esc lus i re  criginal  jurisdiction 
of :~ct ions  in sllnmiary r j rc tmcnt  111it tllr Superior Courts lmre  concurrent 
jaristliction of siic~ll actions, U. S.. 7-03. ant1 therefore in a posscwory ;tction 
:tgninst :I tenant wrongfully holding orei-. institnteil in the  Superior ilonrt. 
t l c f twd :~~~ t ' s  mot io~i  to  tlisnlirs for  mint c~f jnrisdiction is  properly orerrnletl 
whetlier tliv action 11e rcgartled a s  onr' to rc5corcr posst,ssiou of the land or :I 

srunnxtry proceeding in e jec t~nent .  G. S., 42-28. Nto~tcstrcct a. Mcans, 113. 

a 4b.  J w i s d i c t i o n  of Super ior  Cour t  o n  Appeal  f r c~n i  Municipal,  Coun ty  
and Recorders '  Cour ts .  

On appeal f rom a ~niunicipal court ,  tlie Superior Court  may not dismiss t he  
appeal and a t  the  mine  t ime enter a n  order in t he  muse ,  since the  dismissal 
of the  appeal divests i t  of juristliction. R. ?.. Richnrd.so?r, 426. 

511 :~ppenl  from thc Recorder's ( 'ourt of S a s h  Comity to tlie Snperior Conrt  
in a c a n v  \\-ithill tlie original jurisdiction of t he  Recorder's Court  t:lkes t he  
c.tnqe to  the  Snperior Court  for  t r ia l  tlc v o w .  Bralic 1.. Brakc, 609. 

Ko appeal lieq to  tlie Snperior Conrt  from judgment of the  general county 
w n r t  esecnting a suhl)eiidril ae~~tclnce on condition hrol<~?ii, review being solely 
by cclrt io~uri .  8. z. I 'etcrso)~, 736. 

# 4c. Jnr isdic t ion  of Supc r io r  Cour t  o n  Appeal  f r o m  Clerk.  

Cpon appeal to the  Snperior Conrt  from action of t he  Clerk taken in the  
exercise of his probate juri.;tlic0tion, the  jurisdiction of the  Supcrior C o w t  is  
derivative, and  G. S., 1-270. does not apply. I n  r c  Will of Hine, 405. 

Where,  in a specid  proceeding fo r  partition of lands a s  between the  widom 
nud one of t h e  children to  whom tlie husb:~nd had conrryed the  premises. the  
q~ics t ion  of dower right :~ r i r e s  and the  other heirs a r e  made parties,  t he  Siqw- 
rior Conrt  on appeal from the  order of th11 Clerk t h a t  1)etitioner waq entitlcd 
to  ac tual  part i t ion,  has  jurivliction t o  adjudicate the  right to  dower, since 
once ha r ing  obtained jnrivliction of the  cause, t he  Superior ('ourt will n(11ni11- 
iater al l  necessary inc ide~i t :~ l  mat ters  in connection with the  litigation. Art18 
1.. Artis, 754. 

§ 4d. Jur isdic t ion  of Super ior  C o u r t  o n  Appeal  f r o m  Jus t i ce  of t h e  Peace.  

The jurisdiction of tlie Si11)erior Court  on appeals in summary ejectment is  
clcrir:itire, and  where tlie j w y ,  upon conflicting evidence, in a t r ia l  f ree  f rom 
error,  finds t ha t  the  defendant (lid not enter  into possessio~l a s  tenant of plain- 
tiff. judgment f o r  defendant i s  not error.  Goills v. McLoud, 655. 
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COURTS-Cot~titt u c d .  

§ 4e. Jurisdiction to  Review Action of S ta te  Commissions o r  Agencies. 
Courts have inherent aiithority to review the diwretionary action of ruly 

administrative agency, whenever such action affects personal or property 
rightq, i11)on :I p ~ ~ ~ n c l  fticic uhoning. hy petition for cc rtiorari, that such agency 
has acted arbitrarily, capriciously or in disregard of law. In re lTrriglrt. ,784. 

5 11. Jurisdiction of Recorders' Courts. 
Where a Recorder's Court and the Superior Court have concrirrent jm'is- 

diction, the conrt firqt talring cognizance of the offense has jurisdiction tlrcwwf 
to the exclusion of the other. G. S., 7-64. S .  v. Rcavis, 18. 

5 14. Conflict of Laws--As Between Courts of t h e  Several States in 
General. 

A cnveat to the recordation of the exemplification of a will and the proceed- 
ings hnd in connection with its probate in another state, G. S.. 31-27, alleging 
fraud in the procurement of the will and of its probate, is not snljject to dis- 
missal on the ground of want of jurisdiction of our court so f;tr a s  i t  affects 
realty situate here, and when the caveat also challenges jurisdiction of the 
court of probate on the ground that testatris was a resident of this Stat('. 
there is no want of jurisdiction of the cawat  proccwlings in regard t o  per- 
sonalty situate within this State. I n  I T  IVill  of Clrnt~~icctr, 246. 

5 3. Distinction Between Crimes, Misdenleanors, Penalties,  a n d  Civil 
Liability. 

The Common Law Rule obtains in this State that where a statute cwnctt.d 
in the public interest c o m m ~ n d s  an act to be done or  proscribes the conrmissio~i 
of an act, and no penalty is expressly provided for its breach, its vio1:ltion 
may be punished as  for a misdemeanor. G. S., 4-1. S. v, Bishop, 371. 

9 8. Part ies  a n d  Offenses-Principals. 
Where two or  more persons are  present, aiding and encouraging one another 

in n common purpose which results in a homicide, all are  principi~li nnd 
equally guilty. S .  v. Brooks, 68. 

A person who conspires to engage in an  unlawful enterprise and is present 
and aids and abets the perpetrator in the commivion of the crime is guilty 
as  a principal. S. v. Forshcc, 268. 

Where the State's evidence tends to show that defendants were the aggrev- 
sors mid acted in concert in making an  armed attack, i t  is immnteriirl which 
one of them fired the shot inflicting the fatal wound. S .  1.. R i d d l c ,  251. 

5 12b-Jurisdiction-Place of Crime. 
Our courts have no jurisdiction of a prosecution of a husband for willful 

irbantlonnient of his wife without providing for her adequate support if the 
abandonment occurs outside the State. 5'. 1.. Carson, 1>1. 

5 17a. Plea of Not Guilty. 
Defendants' plea of not guilty puts credibility of State's evidence in issue, 

inclnding testimony of alleged confession by defendant. S. v. S m t d .  37. 

§ 17f. Pleas  i n  Amnesty. 
Where, upon defendants' plea in amnesty, the conrt denies the motion with- 

out findings as  to some of the material facts alleged a s  the basis for the 



tnotiotl. jntlgment will I)(> racatetl  : ~ n d  the  C ~ I I I S V  r t > t n : ~ ~ ~ d e d  fo r  fur thor  pro- 
cw.tlings. l 'hr tleterniin:~tion of the  motion nl)otl the  snl)srclllent h e : ~ r i t ~ g  is  
\vithiu t he  disvr(~tioii ;~ry i iutl~ority of the  court. G. S.. S-55. 8. I : .  E'o~tc'r. T2. 

'l'ltc ('ollrts will t:~li(' j l ~ d i ~ i i i l  tiotiw of the day of t l ~ e  week a p a r t i c ~ ~ l i ~ r  (late 
f:~lls. thc~ t1:rtw of the terms of the Sr~per ior  (lonrts. art1 of the  jndges of the  
Superior ( 'ourt .  S, r .  .411d(~t~si111, 720. 

# 28. I ' rcsumpt ions  a n d  Rnrclcm of Proof. 

9 20b. Evidenctx of Gui l t  of 0thc.r Off tms~s .  

Eritlencc~ of d e f ~ ~ n d i ~ ~ l t ' h  g ~ ~ i l t  of crimes other t1111t1 t110 one c h , ~ r g c ~ l  irk tho 
Ijill of indi('tmt5nt i \  in(wn~pettwt for  the  1111rpose of showing the  c.har;~c+ter of 
tleftwtlxnt o r  hi. d i ~ p o h i t i o ~ ~  tc~ cotnn~i t  an  off(mw of t he  11;ltnre of th(\ on(' 
charged. N. 1 . .  ('l~ontc'. 491 

As :in encr1)tion to tlte ge~~er : l l  rule. eri t let~ce of tlefe~ltl:~nt's guilt of c.rin1c.s 
ot11t.r than the  ant‘ vhnrgc4 in the* bill of i n d i c t n ~ r t ~ t  is  admissible wheu such 
evit1twc.r tcwtls to show quo tcttittio intcnt,  design, guilty knowledge, o r  nc.it,rrtt,r 
o r  fo r  thc, Irllrpose of identific:~tion. Ibid.  

# 81c. Opinion Evidenc-Sanity, Menta l  ('nptrcitg a n d  D ~ u n k e n n t ~ s s .  

A Iny witness is  competent to testify whetl~c'r o r  not in his olbinion :I pc3rsot~ 
was  drunk or so l~e r  011 :I g i w n  occ.i~siou o11 w1lic.h he  o lwrvet l  him. S. I,. 
Dawsott, 85. 

The contlitious a11d the  opportwlity fo r  ohscrv;~tion rocs t o  the  credibility 
of ;I \ritt~t'ss' t e s t i n i o ~ ~ y  :IS to  w h e t l ~ e r  t h r  Iw-soli ot)stbrvecl wns intosic:~totl. 
ant1 not to i t s  cGon:l)etel~c.y. Ibitl. 

Testimony of wi twsses  to thcl rfftvt t ha t  ( l e f t w d : ~ ~ ~ t  WIS intoxic:~ted, based 
upon the i r  ol)serr;~tion,  somcL about three hours prior, others about f i f t t w ~  
minutes prior, others immediately af ter  and othchr:: u p  t o  t11rrr l~o l l r s  a f t e r  tlw 
nutomobilc :~ccitlent in qr~rs t iou ,  tends to s l ~ o w  thxt  d(?fentlant was  co11ti11u- 
onsly nntlt'r the  infl nrnce of in tos ic ;~nts ,  irntl 11o11t~ of the  evidence i s  incompt- 
tent  a s  beill:: too remote ill 1wi11t of time. Il/id. 

Testimol~y of witt~essc>s to t he  effect t ha t  whilc. de fe l~dan t  was  unconwious 
f rom a blow on the  Iwad receiretl in the  collision they hnwlled the  odor of 
alcollol on his brcwth. with tehtimony of the  opinion of one of them from such 
obaer\ution tha t  d e f e ~ ~ t l n n t  was  under the  infiuencc' of sonle i ~ ~ t o x i c a n t ,  la  hc ltl 
no  snbs tant i :~ l  eridcnc'e tha t  defendant WIS under the  influence of intoxic:u~th 
ah defined by the  \ t l ~ t u t c  while driving prior to  the  ncrident, and  defendaut'b 
motion to not~cui t  in :I l~rohecwtion 11nt1er G .  S.. 20-139. <hould h a r e  been 
allowetl. AS'. r .  F I I I I C ~ I C I ~ ,  149. 

31d. Evidence-Fingerprints. 

The  fact  t11:lt finger-prints corrrspolitling to t11o.e of :III accused a r e  fount1 in 
:I place where 11 crime was  committed is  without prol ) :~ t i re  force unless t he  
circumstances arp  s11c11 tha t  the  finger-priuts could I i : iv~~ been impressed only 
at the  t ime the  crime was  perpetrated.  R. 1.. J f i~ i to t~ ,  . j l Y .  
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@ 31e. Evidence-Footprints. 
Testimony t h a t  when arrested defendant had shoes worn so a s  to make :I 

peculiar mark  on the  ground and tha t  these shoes fitted with the  t racks  a t  the 
scene of t he  crime i s  competent. S. 1.. Wuwcrr, 22. 

Ij 34d. F l i g h t  a s  Impl ied  Admission of Guilt .  
T h e  fact  tha t  tlefcndant, upon l~e ing  apprehended a t  n still in o1)eration. fled 

immeciiately npon seeing a n  officer, i s  competent to  11e consitlerrd hy the  jnry 
in connection with t h e  other circnnistances. A'. c. I'rfcrsnn, '736. 

§ 34e. Silence a s  Impl ied  Admission of Guilt .  
1)efenclant was charged with eml~ezzlement of funtli: obtained 1)y hiin a \  

agent of prosecuting witness to pny off a chattc.1 mortgage on the  witness' 
car.  Witnfw testified tha t  defentl i~nt s t :~ t ed  he  hntl w n t  the  nloney to t h ~  
mortgage?, t h a t  witness therenpon rmpliatic:~lly challenged the rerncity of the 
stiltrment and accnsed tlefentlant of not having sent the  money. Hrld:  Failures 
of dcfentlant to deny wit~iesb'  a cc~~s i i t i on  is  conlpetent a <  a n  implieti a t l m i \ < i o ~ ~  
tha t  tlefendant had not sent the  money. H. 7. G(wtr~/ ,  64-13 

5 38c. Admissibil i ty i n  Evidence  of Clot l~cv a n d  Articles F o u n d  a t  Scene 
of Crime. 

The introduction ill evidvncc' of the cap fount1 a t  the  sccne of tllc crimt, 
shortly a f t e r  i t s  occurrence, ideutitiftl 11y drfrnt1;lnt's mother-ill-law a s  being 
defendant's cap, i s  without er ror  when there is  evitlrnce tha t  defendant wn< 
we:~r ing the  cap  when he left his home shortly lwfore the  crime \;-;I.; conl- 
mittecl and  returned without i t .  R. 1..  Tloolts, OS9. 

Photographs a r e  not competent a s  substnntire evitlruce but rimy IIP I IWI  11y 
:I witness only for  the  restricted purpose of explaining o r  i l lustrating his 
testimony when description in worcls of the  scene, object or pc rwn  rrprescntrtl 
~ w u l t l  be competent. 8. 1;. Gnrdl~cr ,  567. 

The accuracy of a photogrnph ns  n t rue  reprewntation of the  scrne, object 
o r  person i t  purports to  portray must lw shown hy extrinsic c,vidence, but it 
i\ not required t h a t  th is  be established 1)y the  photographer, i t  being sufficient 
if i t  is  established by any mi tn tw  familiar with the  scene, object or p ~ r ~ O l l  
portrayed. Zbid. 

Whether there is  sufficient extrinsic eviclcwct~ to  rstablisll the  acc.nr;Lcy of :I 
photograph is a preliminary question of fac t  for  the tr ial  judge. Zbid. 

The fac t  t h a t  nn authenticated photogr;lpl~ cwnipetent fo r  tlic pnrpo"c of 
i l lustrating o r  explaining the witness' testimony is gory o r  gruesome or m:ry 
tend to arouse prejudice does not render the  p11otogr:lph incompetent. I h i t l .  

The fact  t ha t  a photograph showing the  wound drhcribed by thc  doctor w;ic 
taken in t he  morgue a f t e r  t he  body had 1)een c~lrrmsed, does not of ithrlf rentlcr 
the  photograph incompetent for use in illnbtrnting th r  tclst i ino~~y of t h r  doctor 
Zbid. 

# 381. Expe r imen ta l  Evidence.  
I+:sperimental e~ridence is  competent when the  experiineut i. c4:1rrietl ont 

under substantially similar circrr~nstanccs and  tend5 to shed light OI I  the  t m w -  
action in question, and while i t  i s  required t h a t  the expcr imel~t  be carried ont 
under substantially similar conditions, i t  is  not reqniretl tha t  the  conditions he 



precisc,l$ similar,  thrl want  of esnct  similarity g o i ~ ~ g  to the  weight of the  
t~vit le~iee wit11 the  jury. A. .c. I'ltillips, ,593 

1Vhcthf.r the, circumstnnces and conditions nntlcr ~vllicli ;in experiment is  
c%rric.tl ont a r e  rnfiic3ientlg similzrr to those of the  trnns;rction in question, so 
t ha t  the csporiinent tcnrls to  throw light on tha t  trnnsaction and  not tend to 
con fwe  o r  mislcad the  jury,  is  a preliminary qnestion for  the  court in dcter-  
~ i i in ing i t s  ( . o n ~ ~ ) ~ t ( w r y \ . ,  n ~ l d  the  conrt's rliling thereon will he  upheld unless too 
widc of the, n i :~  rli. Ihid. 

1)efcntlanl twtiticvl t h a t  tlir f;it:11 shot was  firrtl n l ~ i l e  tlie pistol was  ill 
tlece;~sed's r ight 1i:lod nut1 def('nt1:int's hand 011 the  barrel .  There v e r e  no 
powder l)nrns on the c~lotliing of tlec~eased. The  fa ta l  shell wns  of Hungar ian  
n~nnnfac tn r t~ .  Thr, State  introtlncwl evidence of e s p c r i ~ n m t s  ~iiatle with the  
pistol, n s i ~ ~ g  A\nic3ricn~i n ~ n ~ n i f i ~ c t n r e t l  shells, to  dctcrniinc, the diat:mce a t  which 
powdc,r st:lins o r  burns would :Lppenr on t l ~ e  tnrgc>t. An officer who made the  
r s p ~ r i ~ i ~ c n t s  testified t h a t  t he  :1mo1111t of powtlrr in n shell and the  type of 
ponde r  would :~ffect  tliscoloration bnt wo111d not affect powder burns. Hcld: 
The  conditions nntlrr which tl1c1 experiments wcre  c;lrrit,d out were snficiently 
similar to rrwtlrr the  evidence competc~it .  Ibid.  

The limit. of, legitimate crosw?samination a r e  l n ~ g e l ~  ~ i t l i i n  thc d i s c r c t i o ~ ~  
o f  tlie t r ia l  jiidge, aud his ruling theroon will not he held for  e r ro r  in thc1 
i ~ h w n ( ~ ~  of 410nilig t ha t  the  verdict W:I\ iniproperly influenced thereby. S. ? .  

Ed?rnvdx .  153. 
Action of the  court in limiting cross-rsaminntion of witnewes hc l ld  not 

rt>veraible er ror  on defentlnnt's exceptions. A. 1'. Ehslcy ,  271. 
Ikfendnnt ' s  answers on cross-examination to question. relating to collatc,r:~l 

nlnttc.rs asked f o r  the  pnrposc3 of impe;~chmont, a r e  ('oncl~isi~-e, and the  Stnte 
may not contradict  t he  answers by o ther  c4dence.  S. 1'.  CRocrtc. 491. 

9 42d. Evidence Conlpetent to Corroborate Witness. 

W1itbre tlie t c ~ t i m o n y  of :I witness is  challenged ant1 i ts  credibility put a t  
i-sue I,> :I p1t~1 of not guilty and by extensive cross exan ination, t h e  admission 
of a n r i t t cn  s ta t rmcnt  made hy the  witness prior to tr ial ,  in snhstantial  accord 
with he r  t w t i ~ n o n y ,  for  the  pnrpose of co~robora t ion ,  ib without error.  S. 2.. 

na1cso11, h 5  

Whcrc,  in :I probecntion fo r  embczzlemc~nt, trqtimony in regard to paper? 
upon which defendant obtained monry from n finance cornpany a s  agent for  
t l ~ e  prosecuting \vitness is  competent, the  introduction in evidence of the  papers 
is  competent fo r  tlie purpose of corroboratio~i.  A'. T. Gftrtru,  643. 

The prosecuting witness identified defendant upon the  t r ia l  a s  t he  perpe- 
t r a to r  of t he  crime. Testimony of statements made by prosecutrix immcl- 
diately a f t e r  t h r  crime was  committed to  the  effect t h a t  a colored man  had 
broken in to  he r  house and attacked he r  hut  tha t  she did not lrnow his  name, 
and  t h a t  when defendant was  shortly thereafter b ro~ igh t  before her,  she  iden- 
tified him, i s  he ld  competent f o r  the  piirpose of corroborating tlir testimony 
of' t he  prosecuting witness. S. 1'. Iioohs, 680. 

Where  defendant has  attacked the  credil~il i ty of a St:~te's witness by cross- 
examination, the  scope of evidence competent f o r  the  purpose of corroborating 
t h e  witness i s  not limited to those fac ts  testified to by h r r  which a r e  contro- 
verted by defendant. I b i d .  
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CRIMINAL 1, A W  -Con t i n  ucd. 

§ 4% Evidence  Competent  t o  Impeach  o r  Discredit  Witness.  
Defendant's alisv-ers on cross-examination to qnestions relating to co1latcr:il 

mat ters  asked fo r  the  purpoce of impeachment. a r e  conclusive, and the  Sta te  
may not contradict the  answers by other evidence. S. 7:. Cltoutf, 491. 

8 48c. Evidence  Competent  f o r  Res t r ic ted  Purpose .  
Exception to the  general admission of evidence competent for  a restricted 

purpose will not be sustained in t he  absence of a request by appellant, a t  the 
time the  evidence i s  admitted,  t h a t  i t s  admission be restricted. S. c. GCilt/ .!/.  

643. 

48d. 1Vithd1-awal o f  Evidence.  
Withdrawn1 of prejudicial evidence a f t e r  i t  had  beeu with jury overnight 

held not to have cured er ror  in i t s  admission. S. v. Choate, 491. 

8 50d. Express ion of Opinion by  Cour t  D u r i n g  P rog res s  of Trial .  

The  record disclosed tha t  a State's witness testified on cross-examination 
t h a t  he  saw defendant "make a run and her  hand go tha t  way." The  court 
interposed, "Whnt (lo you mean 11s 'mnke n run '?  Give n s tep  like t ha t  nnd 
hit him'!" A. "He got np. she took n step arid hit  him." Held: The record 
tliscloses only the  words of the court, and  does not affirmatively disclose any 
demonstrative action by the  court coniitituting an  rxpression or intimation of 
opinion on the  eridence forhidtleu by law, and defendant's exception thercto 
callnot hc sustained. S. c. Gardt~er .  567. 

The remark of tlie court ,  in excluding evidence of the  violent character  of 
tleceasctl when under tlie i~lflnenre of a n  intoxir:int, t ha t  "there x a s  no evi- 
dence of self-dcfense" cannot be held for  error a s  all inhibited expression of 
opinion by the  conrt w h m  the  statement is  t rue  a t  the  time, particwlarly wh t~u  
the  testimony is eubseqnrntly atlmittr,tl. S. v. Culbernoi~, 616. 

A wmnrk of the conrt t1i:rt i t  would allow the  introtlnction of the fingctr- 
prints :IS found a t  the  stew and the  fingerprints of defend:nlt fo r  t he  purpose 
of identification. will not he heltl for er ror  a s  a n  expression of opinion th:it 
the  fingerprints were nctnally t:rlirn from the  scene of t he  crime, i t  b e i ~ ~ g  
obrious tha t  the  court was  m r r ~ l y  itlcntifyiug the  exhibits offered by the  Stat?. 
9. c. Hooks ,  68% 

a 60f.  .4rgwnent  a n d  Conduct of Counsel o r  Solicitor. 

Wide lati tude i s  given counsel ill the  exercise of the right to argue  to  the  
jury the  whole case, a s  well of law a s  of fact .  but counsel is  not entitled to 
t m r e l  outside of the  record and argue facts no included in the  evidence, ant1 
when counsel a t tempts  to  do so i t  is  the  right and duty of the  court  to correct 
the  argumtmt, ei ther a t  the t ime or in the charge to  the  jury. G .  S.. 84-14. 
S. c. Little, 417. 

Argument of the  solicitor in the  t r ia l  of a capital  case t ha t  ill the event of 
conviction there would be an  appenl and in the  event the decision of the  lower 
conrt  were  affirmed, there  would be a n  appeal to the  Governor, and  tha t  not 
more than  60% of prisoners convicted of capitnl offenses were ever executed. 
is Aeld improper and  prejudicial anti not justified by argument of counsel for  
defendunt to  t h e  effect t h a t  only errors of law could be corrected by appeal a ~ l t l  
tha t  only the  Governor could correct errors of judgment on the  par ty  of the 
jury. Ib id .  

Where grace impropriety in t he  argument of t he  solicitor is  brought to the 
t r ia l  court's at tention i t  is  the  duty  of the  t r ia l  court  to make correction 
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rc~girrtlless of t he  a t t i tude  of connsc~l for  dc~fcntlmit. ant1 the  f:wt tha t  u p r l  the. 
court's offer to make 11arti:ll c20rrwtion if counscl for  tlrfrn(1ant should so 
rc~ll ic~st ,  counsel for  defendant rcsmains silent, i?; not :I waiver. I b i d .  

While ort1in:lrily exceptions to iml)roprr ; r r g t ~ n ~ r n t  of thv solicitor slior~ld I)c 
tirken brforc~ verdict, the  m l c  i s  AcSld inapl~l icxl~l r  under tlrr fircts ill this cast 
\vherc> gross impropriety in tlir solicitor's ;rr~nll?wrt was  cxlletl to thv c ~ ) i ~ r t ' s  
i~ttcnntion :rnd t h e  court  offered to mnkr  only l ) ; ~ r t i ; ~ l  corrcbction if rrqucstcvl 11y 
c.11rnrsc~1. I h i d .  

1 Authority and Duty of Court in (;ent.~'al. 

'l'llr tr ial  court  11nr cliscretio~~nry p o \ v ~ r  to  \7ithdr;1\\, n jnror nud ordcr a 
nri\tri;rl and continur the  case. 8. 1.. Htrtt i o . .  751. 

3 5%. Sufficiency of Evidenct, and Sonsuit. 

.\ n i o t i o ~ ~  to nonsuit, made fo r  t he  first time‘ ;It the c.onclusion of :ill llw 
c ~ ~ i t l n l c r .  docs riot present t h e  snfficirtic~y of the  e v i d ~ ~ n c ~  f o r  revic\r, it bin$ 
i~lclunil)e~rt upon the  tlcfendxnt to  move for  onsn snit irt the, close of thr, Stair's 
rvidence, note exception if overruletl, nntl. if ht, i11trot1nc.e r r i d m c t ~ ,  to rc)lle\\- 
tht) n~o t ion  a t  the  closr of all the  r r i t lmcr .  i111t1 1rotc1 c~scrption if ove r r~~ lc t l .  
8ntl nssign vrror h i~sed on the  la t te r  rsc2rption. G. S., 1.7 153. S. 1 ' .  Il'c,arc,r. 39. 

011 motion t o  nonsuit the  rvitliincr m r ~ \ t  be cwnbitlcretl in thc light rno.t 
f;r\ orable to the  Stnt r  R. v. Tl'cbb, 304. 

The  intrnsity of proof rt 'qnirrd of t h r  Stirtr. whethrr  relying OI I  c.irc.11111- 
stantinl  or d i r rc t  rvitlencc, is  to l)l'orcJ defCntl; l~~t 's  guilt to  a mor;rl c e r t i r i ~ ~ t y  
01. 11t.yo11tl ;I r twonnhle  tlonht, hut \vhen irl)tly ~ 'cc l~~rs to t l  to  (lo so, t he  cwllrt 
111l1st c.h:~rgr t h a t  circnmstanti;tI rvitlencac must p r c ~ t l i ~ e ~ ~  in t h r  n ~ i n d s  of tlrr 
jnrors :I morn1 certirinty of tlefcwtlnl~t's gnilt zrntl c~sc l~ i , l r  every other rcvtsolr- 
i~ l ) le  hyl>otl~esis.. S. I . .  T l 'nr rc?~ .  22. 

('ircmnst:lntial evidence i s  a recog.lizrtl :rntl i~cceptetl instrnmentali ty ill t11r. 
nscert;li~nnent of t ru th ,  hut in order to  justify conviction the facts relied 011 

must I I ~  of such a na tnre  and so connectetl o r  rrlntetl 13s to point nnerring1)- 
to t he  tlefcntlxnt's guilt R I I ~  exc111dt~ any other rrirsoni11)l hyl)othesis. S. I . .  

Hor1.r.y. B" A'. ?.. Coffcu, 319. 

JVlieu circun~st: tntinl  evidence ri l iws rcwsoti;al)l(~ inforcwcr of tlt~frntlirnts' 
gnilt. i t  is  fo r  the  jury to decide \vhethor the fncTs t i rke~:  singly or in comhi~ i ;~ -  
tion protlncr ii! their  minds thch mor;il convictio~i of gnilt 11eyond a rc;lson;~l)lc 
clonbt. 8. 1'.  '11 ttsuc'ttgill, 612. 

('irc.um~ttlntia1 evidence whic.11 trncls onl? to shov ;rn olqwrtunity to conimit 
tlre crime. cl~ilrged i s  insufficient to he subniittt~il to thv j i ~ r y .  S. I . .  C o f f r ? ~ ,  11:) 

('ircanmst;rntinl evidrnw is ir~snfficirnt to snsttlin a conviction rinlrss the, 

r irc~nrnst: l~~ti:r l  facts sho\vn on the  henring a r e  of such ;I na ture  and so (.OII- 

nwtetl  o r  related a s  to  point  ine err in ply to tlic rlcfe~ld:~nt's gnilt and t~r ;c . l l~ t l~  
i111y othn. r r i l so~lnl~l r  hypothesis. 8. 7'. M i ~ t t o ~ t ,  ;IS. 

The  i n t ~ w l w t i o u  of testimony by t h ~ '  S t t ~ t e  of s t i r t ~ ~ m ( ~ n t s  made 11s tlcfriidirnt 
does not prrcelwle the Sta te  f rom showing tha t  the  facts arc1 otherwise, h11t 
cvhrrt. t h e  Sta te  ofiers no evidenc2r tentling to c.ontrat1i1.t thc  stirtrmt~nts. t h r  
Sl-i~tc Irresc~llts such statPn1ellts as  \vortliy of belief. R. 1. .  Coff(>!l. 11:). 

While evidrncr of motive is  not Ilccessary to sustain conviction, rnotivt, or 
the, ahsencr of motir? is  n circumstnnct~ to 11th considertd. I b i d .  

Evitlrncy1 held insntficirnt to sho\v commission of crim: charged ant1 nonsnit 
hlro~~ltl  h;lvtJ h e n  granted.  A'. r. 1 owccu, 313. 
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J lo t io~i  t o  no~lsni t  ill :I cr iniini~l prohc'cl~tio~r is  properly tltwietl if therc is 
nny competent evidcnce to support the  nlleg:~tion+ of t l ~ c  bill of i nd i c tn~ tb~~ t .  
c o ~ ~ s i d e r i n g  the evidenw in tlie light niost f;~vctr;~l)lc to  the  St:ttr. and giving it 
t h e  benefit of every re:~sonnble i1ift1rnic.e f ; ~ i r l y  t lcd~~cil)le therefrom. S. I .  

Go? trjl, 643 

9 52b. IEirected Verdict  a n d  Per tvnptory  Instructions.  

I t  is  improper for  t he  court to  charge the  jusy tha t  u p o ~ ~  tlrfei~dnnt 's  o\v11 
testimony h e  is  guilty of the offenst> chiirgetl a11t1 tha t  tlie jury must ret11r11 
such verdict, and t l i e r c ~ ~ l r o ~ ~  to sentence d e f e ~ ~ d n n t .  S. z.. Dirtriel, 636. 

BYa. F o r m  a n d  Sufficiency of Ins t ruct ions  i n  General .  

The chief parposes of the chr~rge  a r e  c1:rrificiltion of the  isburs, e l i i n i m t i o ~ ~  
of es t reneons  matters,  nut1 declar~it ion ant1 i~pplic:~tioli of tlir Inn. : ~ r i s i ~ ~ g  I I ~ O I I  

t he  evidence. G. S.. 1-180. A'. 1 ' .  Jitck.uotr. 656. 

a 63c6. Applicability t o  Cour t s  a n d  Evidence.  

# 55d.  Instisuctions-Statelllent of l4vidtmce a n d  Al)plication of L a w  
Thereon.  

\Vl~r.n tlefendant p1e:ttls 110t guilty. : I I I ( ~  S ta te  i ~ ~ t r o d l ~ c e d  t e s t i n io~~y  of allcged 
c.oufessior~ rnntle by t l r f e n t l t ~ ~ ~ t ,  i t  is  cbrror fo r  corut to  nssunir the  testimony is 
t rue  and cah:krge thitt dt~f('11(1:11it 11it(l : ~ t l n ~ i t t t d  killing with deadly wealloll. 
h'. 1 . .  S ~ r c ~ a d .  37. 

An instruction tha t  if the jury is  s:itisfied lteyontl :I rensounl)le doubt t l ~ t  
tlefentlant is  guilty of r t~ck l tw  tlriving to ruuvict 11i1i1. o t l ~ t ~ n v i s t ~  to  acquit h i ~ n .  
i.: insufficient in n prosec~i t io~i  lu~t ler  (:. S., 20-114, to mcvt t l i ~  requirements of 
G. S., 1-180, since it fitils to rsp1:1i11 t h r  law o r  npply the  law to tlie facts 8s  

the jury should find them to be. A'. 1.. l ~ ' l i 1 1 ~ 1 1 ~ ~ i t ~ .  149. 

Esceptions to  the  niilnlirr ill wl1ic.11 tlie court s t ;~ te t l  tlie trstirnony. i ~ o t  
brought to tlie court's nttentiou. ci11111ot I)(, s11stai11ed w11e11 it nppears tha t  t l ~ e  
cwnrt, though i t  mag not 11;lve 11sct1 t l ~ v  esact  1;inguage of tlie witnrssc~s, faisly 
s tx t rd  t he  snbstance of thr i r  t t ss t imo~~y ;\lid I I ~  harm o r  prejudicii~l  effect to 
t l e f e~~dan t ' s  cause is  cliswrnil)le. 8. 1%. F:drcot~ls. 153. 

I k ~ f m d a n t s  in t rodl~ced evitlcnce t l i :~ t  tlweasotl n ; ~ s  :I man of violent char- 
i I ~ t e r .  Hcltl: An i ~ i s t r ~ ~ c t i c m  during tlir t r ia l  to  tlie effect tha t  such evidencts 
wits eo~npetent  11po11 t l ~ c  ~1e:1 of self-defense. without any instruction in thc  
charge o r  elsrwlierc~ a1)plying snrh  evitlencr to the  question of defentlants' 
reasonable app rehc~ i s io~ i  of tlentli or grea t  bodily 11i1rm from the a t tack  which 
their  evidence tentletl to show tleceasc~d had made on them, is  insufficient to 
11iec.t t he  requirements of U. S., 1-180. ~ i o t n i t l i s t a ~ l t l i ~ ~ g  the  :~l)srnce of :I rcqnwt  
for  special instructions. S. 1:. Riddlc. 2.71. 

Wiierc tlie evidence a s  agt~ins t  w c h  of t he  sever ;~l  tlefentl:~nts c*hi~rgetl is  
ilot identical, the t r i i ~ l  court slio111d submit the  cluestion of tlie guilt or i n ~ ~ o -  
cence of each separately, and an  i n s t r w t i o ~ i  which reqnires the  jury either to 
convict all defendants o r  to ncqnit all, i s  reversil~le error.  S. 1.. ,liu~xciryill, 612. 

The action of the  t r i i ~ l  c o ~ i r t  in p r e f ; l c i ~ ~ g  ;I specii~l  instruction with a cli:~rge 
tha t  the  jury shoulcl disregard preview ius t r l l c t i o~~s  if and to tlir r s tent  of 
inc~onsistenc) with tlie instructions ill)ont t o  b r  given, is  not itpprovrtl. imt ill 
t he  instant case i t  is held not prejudicial. 8. r', Jnc'l;xor~, 656. 



111 the  a l , s e ~ ~ c c  of a reqncat, i t  is  11ot er ror  for  the c.ourt to f ; ~ i l  to ~ l c ~ t i ~ ~ c ~  
c~ircnn~stant ia l  evitlrnce :r11t1 to i ~ ~ s t r n c . t  the  jnry how to e';aln:itc' s11('11 evit l t>~~(.( ' .  
t h t ~  g(wor:il c l ~ : ~ r g e  :IS to the) 11ur11~1 :11it1 ~ [ I I ( I I ~ ~ I I ~ H  of ])roof req11irev1 ljcbi~rg 
~ v i t l ~ o u t  error.  R. u. I17c~t.t.c'/r. 22. 

# 53f. B2apression of Opinion on Evidtwcsr in Cha~~gr. 

11'11e, nsc of t h r  phrases "tending to show" or "tentls to show" ill :1r1.:1yiug 
Ill\, c~v i t l r l~c '~  fo r  thcl State,  the. s:~mc. csprcwions I)c,i~lg used in rrcit ing eic'ft'11t1- 
: ~ n t ' s  testimony, does not constitute, a n  expression of o p i n i o ~ ~  O I I  rlre f;rcts. K. I . .  

.Iflcl;tsoll, O.Xi 

# 33g. 1)uty to Charge on Question of Guilt of IA<'SS 1)rgrec of ('rin~t' 
Charged. 

\There t l ~ c r e  is  of t l e f e l~ t ln~~ t ' s  gnilt of :I IPS:. tlc>grcv of tlr~. c.r.ilnt, 
i111.lntlct1 in thc  Itill of i~~di( ' tm(ln t ,  d e f e n d i ~ ~ ~ t  is  entitled to  ~ I ; I V C  t t ~ ~  (11wsti1111 
s1111mitted to the  jnry. G. S.. 16.170. S. c. f'lriltlrc~ss. 20,':. 

Where evitlc~ncv tends to show commission of crime t hargecl. ; r ~ ~ t i  111rr1> is 
no cvitlencr of gnilt of n less clegrcv of the crirnc, the  c,o~irt  prol~crly rvf l~scs  
to submit t he  question of deft>ndnnt's gnilt of a less dcgres:'. S. 1.. Forshcc.. %S. 

Whcve all the evidence tends to  show tha t  defen(1ant fc~lonioi~sly took moneg 
from the  w r s o n  of p r o s e c u t i ~ ~ g  witness by violencr and :~g.t inst  his will througll 
thcl 11se o r  tllrratened use of firenrms. thc  conrt  properlj  limits the  jury to n 
verdict of guilty of robbery with firearms or it ~ e r d i c t  of not guilty. t l ~ c r c ~  
Iwing no  e ~ i t l e ~ ~ c e  warrant ing  the  court  ill submitt ing the  q n e s t i o ~ ~  of defmld- 
: ~ n t s '  gnilt of less degrees of the  crimr.  S. 1:. Rcll, G.59. 

# 5 3 .  Charge on Credibility of Defendant as Witness. 

. i n  inutruction, aftc,r charging t h a t  thc  .jury were to  consider dcfendnnt'h 
evicl(~nrt~ of good character  nu snl~s tant ive  elidenee,  t ha t  the  jury tlwn "ought" 
to conrider i t ,  ra ther  than "were" to  consider i t ,  on the  q ~ ~ e s t i o n  of defendant'< 
credibility :19 a witnesq in h is  own I)ellalf. Ir he!(! withont prcjlidic4:11 err01 
S 1. Jfc.lltrlta~t. 203. 

# 53k. Charge on Contentions of Parties. 
Where thc court  gives the  Stale 's  contentions on a particn1:tr ahpect of the 

c4:lw? i t  is  rrvrrsihlc er ror  fo r  the  conrt  to fail  t o  give defendant's contention< 
arising npoll hi5 evitlcnc3e Illmll the  same aspect. R.  1.. Co,wl l ,  3: S. 1..  l l s t o~ t ,  
X i R .  

1)efendant's escrptionb to the  court's statement of his con te~~ t ionh  hcltl witll- 
o u t  merit. H. 1'. Rr~lotrt .  6-11, 
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a 53nl. Rrca l l i ng  J u r y  a n d  Addi t ional  Ins t ruct ions .  
I n  this prosecution for  carnnl Itnowledge of a girl  hetween 14 and 16 years 

of age, t h ~  periotl of gestation was  r f~levant  solely as  bearing upon the  accu- 
rilcy of prosccntris '  testimony nn to the  time of the  interconrse, which she 
testified resulted ill pregnancy. I n  response to ;I juror's question, the court 
chargc~tl t ha t  there was  no law on the  periotl of gestation and no niedical 
eridenct, had been introduced in regard thereto, but la ter  recalled the  jury 
and  instructed them tha t  a s  a ma t t e r  of common ltnowledge the  period of 
gestation is  ten luna r  months o r  280 d i~ys .  Iir'ld: The  court  merely corrected 
a n  inadvertence and the jury was  neither confiisetl nor  misled. S, a. B ? y a ~ ? f ,  
641. 

54b. F o r m ,  Sufficiency a n d  Effect of Verdict .  
Where two separate indictments a r e  consolidated fo r  t r ia l  and the  jury 

re turns  a verdict of guilty a s  to one of them withoiit saying anything in respect 
of the o ther  charge, i t  i s  equiralcnt to  a verdict of not guilty on such other 
charge. S. v. Choatc, 491. 

9 56. Ar re s t  of Judgmen t .  
JIotions i11 ar res t  of judgment in criminal actions a r e  allowal~le only when 

some e r ro r  o r  fa ta l  defect appears on the  face of the  record. R. a. F o u t o ,  72.  
Where t h e  war ran t  npon which defendant is  tr ied is  fatally defective, 

motion in ar res t  of judgment will be  allowed r r e n  though interposed for the 
first time in the  Supreme Court on appeal. S. 1.. P h i l l i p s ,  446. 

3 57d. Motion f o r  New Tria l  o n  Ground  T h a t  1)vfendant W a s  D ~ p r i v e d  
of Const i tu t ional  Rights .  

17poli defenilmit's motion for  n new triitl on the  g~ ,onnd  t h a t  hrb nrns deprived 
of his constitutional r ights in the  t r ia l  resulting in his conviction, the  hurden 
ib upon him to  show affirmatirely factc. inducing the  legal conclusion tha t  his 
'onhtitutionnl r ights in t he  respects alleged were denied him, the  presumption 
being in favor of the  regularity of the  tr ial .  iS. z'. Ck~ssow,  2.59. 

1)efendant was  convicted of a crime less t han  n capital  felony. Defendant 
moretl fo r  :I new t r ia l  on the g r o w d  th:tt wnnt of cwnnsel, the specd with 
which the tr ial  was  conducted to  i t s  conclnrion, coupled with defendant's 
youth and inexperience, amonntetl to a denial  of due  process of law. Held: 
Ul~on the  fact3 found disclosing t h a t  defendant made no request fo r  coun.~el, 
ant1 tha t  t he  tr lnl  was  in the  regular course of practice of the  courts having 
juricdiction, t he  denial  of defendant's motion war  without error.  Ib i r l .  

3 60b. J u d g m e n t  a n d  Sentence-Conformity t o  Verdict .  
Wlicrc~, in a prosecution for driving while undtlr t h r  influence of intosicants, 

the  court wi thdraws n juror anti orders a mihtri t~l  ant1 eontinlies the case, 
the  court  is  without authority to  order t ha t  dcfentlant'r r ight to drive nn 
automobile npon the  highways be rcvoked for  the  lwriod of continliance. S, c .  
Barr ier ,  751. 

9 62f.  Suspended J u d g m e n t s  a n d  Executions.  
S o  appeal lies to  the  Superior Court  from judgmont of the  general county 

cour t  executing a suspended sentence on condition hrolten, review being solely 
by certioruvi. S. c. Petersou, 736. 
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5 67.. Jur isdic t ion of S u p w m e  Court .  
Wherc. the Superior Court has  no jnrivliction, the Sngrc~mc~ ('outt ct111 

acquire n o w  by appeal, r~ntl \rlwn lnck of jurisdiction is n p p ~ r c ~ l ~ t ,  the appeal 
will be disrniuscvl on plea. suggcqtion. motion, or c z  niero , ~ z o f ~ c .  S. 11. l W c r . . ~ ~ ,  
736. 

# 76a. Cer t iorar i  t o  P r r s r r v c  R igh t  t o  Iteview. 
Certiorari  will not be gra~rtetl  on thc ground that  due to illncw m ~ t l  ii mi>- 

uuderstawling on the  par t  of the  ronr t  rctporter she  was  unable to prcparc :i 
proper transcript within the time allowed for service of statement of castb on 
appeal, since thcarct is o failure to show merit or  to ncgativc laches. S.  1;. 

Pal'r.ott, 752. 

# 77d. Conclusivrnrss a n d  Effect of Record. 
The record imports verity and thct Supreme Court is  I~ound thcrtbby. 8. 1. .  

Snrad. 37 : S. 7.. TVca?:cr, 39. 

# 78e  (1).  F o r m  a n d  Requisites of Objections a n d  Exceptions t o  Charge. 
An e x c e p t i o ~ ~  for failure of the  court to charge upon the question of marl- 

slaughter,  wi t l~ont  excctption to any portion of the chargr  or  exception nn(l(>r 
G. S., 1-180, 011 the ground tlrnt the conrt fxiled to explain the  law arising ou 
the  eridence :md pointiny: out whcrcin the  court failed to comply with the 
statute,  does not proprrlg I~ r twl r t  the qnrstion for revitw. A. 1:. 131.ool;s, 68. 

2\11 exceptioll to the cl~:~rgc, "as a wl~olt?" is  unavailing a s  a n  unpainted 
exception. S .  ,L.. A??drrson, 720. 

5 7 8 e  (2). Necessity Tha t  Objection to  Charge  1 % ~  Brought  t o  Tr ia l  
Court 's  At tent ion.  

Any errul or  o~nissioll in the st:itemcbnt of tlrc. eridcuce on a subordinate 
feature of the case, or  in the  contentiol~s of the parties, must be called to the 
a t tent io l~  of the  court in time for  correction. S.  v. D a m o n ,  86. 

Ordinarily, misstalenlentq in recapitulating the evidence o r  in stating dcfel~d- 
anl 's  contentions must be brought to the  attention of the  trial  court in time 
to afford opportunity for correction. S. v. Gentry ,  643. 

A misstatement madc in s ta t ing the contentions of the  Sta te  that  defentlant 
had admitted a witness to be n fingerprint expert, will not be held for er ror  ~ I I  

defendant's exceptiou when the misstatement i s  not called to the  court's attell- 
tion a t  the time. S.  ?;. Hooks, 680. 

9 79. Briefs-Abandonment of Exceptions by Fa i l ing  t o  Discuss. 
Exceptions not set out in the brief and in support of w l~ ich  no a rgun~cn t  is 

given, a r e  deemed abandoned. S. 2;. Randolph, 228. 

5 8 0 b  ( 4 ) .  nismis9al  for F a i l u r e  t o  Prosecute  Appeal. 
Where defendant fails  to serve his case on appeal wit1 in the time allowetl. 

no extension of time har ing been granted, the motion of .he Attorney-General 
to docket and dismiss will be allowed, but  where the  d ~ f e n d a n t  stands co11 
virted of a capital  felony this mill be clone only af ter  examinntion of the. 
record proper fails  to disclosc error.  S. 1. Rrcc,-r, 3.52. 

# 8 0 b  (5). Dismissal f o r  I n c o n ~ p l c t c  o r  Ik fcc t ive  Record. 
The record in this case, while sonltvllat  deficient and wanting in clarity, 

is  held to contain snfficient matter to give t h r  Supreme 1:onrt jurisdiction of 
the appeal, mld t h e  State 's  motion to dismiss is  orrrruletl. S. 1,. I)uriicl. 536. 
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8 81a. Mat ters  Reviewable-Discretionary Matters.  
The discretionary denial of motions fo r  continuance and for change of venue 

of for  jury from another county, is  not revicwablc in the absence of abuse of 
discretion. 6'. 1 ' .  C~ilbcrso??, 615. 

8 81b. Presumpt ions  a n d  Burden  of Showing Er ro r .  
Upon review by certiorari  of tlie denial of defendant's motion for  a new 

trial  on the  ground that  he was denied due process of law in the  trial  resulting 
in hi.: conviction, i t  will be presunlcd tha t  the trial  court  correctly instructed 
the jury a s  to the  facts of the  case, in the  absence of snggestion to the con- 
trary.  G. S., 1-180. 8. v. Hedgbetlt, 259. 

The charge of the  court will be deemed without error when i t  is  not set out 
in the record. S. v.  Whitakel-, 352; R. v.  Wooten, 628. 

Where the record on appeal fails  to show what  testimony was  before the 
grand jury o r  what  the  witnesses who appeared before that  body knew about 
the charge under investigation, defendant's exceptions relating to the denial of 
his motions to quash on the ground tha t  there was  no competent evidence 
before the  grand jury, cannot be sustained. S. v. Choate, 491. 

The record iliqclosed tha t  a State's witnecs teqtified on cross-examination 
that  he  saw tlefentlimt "make a run aild he r  hand go tha t  way." The  c o i ~ r t  
interpoird,  "What do you mean by 'mnke a runv Give a step like t h a t  and hit  
him 2" A. "He got up, she took a step and h i t  him." Held: The record dis- 
c.losci only the  words of the court ,  and does not affirmatively discloce an3 
tfemon.trative action by the court conqtitnting all expression or  intimation of 
opinion on the  evidence forbidden by law, and tlcfendant'5 exception theroto 
cannot be sustained. 8. v. Gal-drlcr, 567. 

# S l c  (2). Harmless  a n d  Prejudic ia l  E m o r  i n  Instructions.  
Where the charge is free from prejudicial error when construed contextually, 

assignments of er ror  thereto will not be sustained. 8. v. Dawson, 8 5 ;  8. 2:. 

Edwards,  153; 8. c. E~zsley, 271; S .  z.. Pltillipa, 595; R. v. fWhersoti, 616; R. 1:. 

Holbrook, 620. 
Ihfendnnt  cannot complain of instruction favorable to him. S. c. DeRerrfl, 

147. 
The action of the t r ia l  court in prefacing a special instruction with a charge 

tha t  the jury should disregard previous instructions if and to the extent of 
inconsistency with the instructions about to be given, is  not approved, hut in 
the instant case i t  i s  held not prejudicial. S. v.  Jackson, 656. 

W 8 1 c  (3). Harmless  and  Prejudic ia l  E r r o ~ ~  in  Admission o r  Exclusion of 
Evidence. 

Where i t  does not appear what the answer of t h r  witness woulcl have been, 
a n  e x c e ~ t i p n  to the  action of the t r ia l  court in sustaining the adverse party's 
objection to the question cannot bc sustained, since i t  cannot he determined 
from the record tha t  the  exclusioli of the testimony was  prejudicial. S. c. 
Webb, 304. 

Withdrawal of prejudicial evidence af ter  it had been with jury overnight 
held not t o  have cured error  in i t s  admission. R.  v .  Choate, 491. 

l ' he  State's witness testified tha t  a f t e r  tlie homicide defendant said, "she 
would have cut  his damned head off if they had let her  alone,-that she didn't 
care," and then, in response to a quwtiori by the solicitor a s  t a  whether defend- 
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a n t  expressfd  uny remorse a~isweretl  "Not any." Hc>ld: Conctsiliug t l ~ t  ti(.- 
felldant's objection to the  question ;IS to  wlirther defentlr~nt e x p w s t d  ronlorscb 
should have t w c ~ ~  s~~sta in(s t l ,  t h e  testimony in regard t l l t ~ ~ ~ t o .  whew consitltwtl 
with the! testimony immrdintrly l)recetling, was  not of s i~ f f i c i~n t  prcbjntlici~~l 
import to w r m n t  a new tri :~l .  A'. 2;. (,'avdif(>?-, 567. 

Exception to the n t ln~iss io~i  of c.rit1enc.e cannot I)c snstaincvl when ot11c.r 
c'vid~nce of like import is  admitted w i t l i o ~ ~ t  oljjection. lbitl.; A'. 1.. A~idt>~'.vo~i, 
720. 

I)c.fe~~d:~rll \\.:is vl~argetl with c ~ m l ) c ~ z a l r ~ ~ i o ~ ~ t  of funds  oht:~inetl by him :IS 

ugtrnt of t h e  11ro.wcuting witness to  pay off ;I chattel  mortgage on thr  witness' 
car.  Held: T11e ~nortg;~gc.cl I ) ~ i n g  the  only foreign corporation referred to  11s 
wituosses and tha t  i t  rc.possrssed the  c a r  because of default  bring :I rc~ason~11)le 
inf'crence f~ .oni  thct cvitlencr, testimony of prosecuting witness to  th is  effect i s  
har~nlcss .  even though Ire did not give t h e  1r:llne of the  company : ~ n d  had  I I O  

personal kno\vlcdgc of the  rewon for  repossession. S. n. Gent?-y, 643. 
'rhe admi<iion of evidvncac conol)or i~t ing  the  testimony of a w i t n t w  a s  to :I 

f'nc-t not cu!~troverted by d f ~ f e ~ ~ t l a n t  could not be prejudicial. S. v. Hook, 68! i  

3 81. ( 4 ) .  H a r n ~ l e s s  a n d  Pre judic ia l  Error-Error R ~ l a t i n g  t o  One Coun t  
Only. 

Where! ~ l e f ( ~ ~ ~ d : l ~ ~ t s  a r e  co~~r i c t ec l  on two scS1mr:~te charges, ant1 the sc'nttwcrs 
t11erf:on run ( ~ o ~ ~ ( . i ~ r r ( ~ n t l y ,  t~x(x3ption relating solt.ly to  t he  c:h:rrge c :~rrying the 
shor ter  sentc!r~c.e cxnnot I)r lit~ld prrjudic!inl. S. a. h'dicn~.tls. 153. 

$j 8 1 c  (5). E r r o r  Cured  by Verdict. 

E r ro r  in failing to  submit tlrr qnr\t ion of tlefentlnnt's :uilt of a less degree 
of the crime is not currtl 1)). :I verdict of guilty of n h i ~ h e r  offenst,, s inre i t  
cannot br. known wlietlirr tlie jury would h a w  rendered a milder rertlict if 
permitted to do so. S. v. C11ild?-ess, 208. 

3 8111. Review of F ind ings  o n  Motions. 

Where all  t he  oridenctc is  not sent u p  in response to  cc~.tiom?-i to revicw the  
denial of defendant's motion f o r  a new trial ,  i t  will he presumed, in the  
absence of a showing to t he  contrary,  t h a t  a finding by the  cour t  hearing the  
niotion was  1)ased on the  evidence before it, notwithstanding the  record evi- 
dence fails  to contain all  t h e  snpporting evidence. S. v. Hcdgbctlt, 269. 

17pon defendant's motion fo r  a new t r ia l  on the  ground tha t  he  was  denied 
due  process of lam, the allegations in tlie petition and affidavits a r e  not con- 
clusive but the  findings of t he  court  supported by evidence offered by defend- 
an1 o r  t he  evidence offered by t he  S t a t e  contl'a, a r e  conc~lusive. Ibid.  

5 S:3. Determinat ion  a n d  Disposit ion of Cause.  
( h u s e  remanded for  finding of material  fac ts  sufficient for  determination of 

defrndants '  plea in amnesty. S. 2;. Poster,  72. 

DEATH. 

8 S. K a t w e  a n d  Grounds  of R i g h t  of Action f o r  Wrongfu l  1 ) e a t l ~  
Right of action for  wrongful death  i s  solely statutory,  0. S., 28-173, : ~ n d  the  

action must be asserted in str ict  conformity with tlie statlitc,. TVcb71 v. Egyl( ,s-  
to)!, 674. 
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6 4. Time Within Which Action for  Wrongful n e a t h  Must Be Instituted. 
The requirement that an action for wrongful dent11 must be instituted within 

one  year after such drat11 is all integral part of the action in the nature of a 
condition precedent, ant1 the lapse of the statutory time not only bars the 
remedy but destroys the liability. W c b b  v. Egglestrm, 574. 

I t  is incumbent upon plaintiff to show in evidence that his action for wrong- 
ful death was instituted within the time allowed. I b i d .  

Where demurrer is sustained to the complaint in an action for wrongful 
d ~ a t h ,  with leave to plaintiff to amend, and an amended complaint is thereafter 
filed, .the action is instituted for the purpose of applying the provisions of 
G. S., 28-173, from the date the  mended complaint wnc, filed, since the action 
could not be maintained on the original complaint. I b i d .  

The fact that the amended complaint stating for the first time a cause of 
action for wrongful tleath. is filed more than one gear after the death of plain- 
tiff's intestate, may be taken advantage of by demurrer. Ib id .  

DEDICATION. 

$j 6. Revocation of Dedication. 
In nn action for damages for trespass and to enjoin further trespass upon 

.i11 easement claimed by plaintiffs by dedication the burden is on plaintiffs 
to establish the property right asserted, and defendants are  entitled to introcluce 
the record of withdrawal of dedication executed pursuant to G. S., 136-96, a s  
a release or extinguishment by estoppel of record from sources to which 
p1;iintiffs were a privity, notwithstanding the absence of allegation in their 
;In\wcr of such withdrawal from dedication. I'ritcl~nrd o. Fie lds .  441. 

DEEDS. 

# U %. Revocation of Deeds of Gift. 
.I voluntary conveyance of property in trust to named beneficiaries for life 

wit11 contingent limitation over to persons not i u  ease, is revoked as  to such 
u~ntingcnt limitation by proper deed executed by the trustee and surviving 
trnstors within six months after the effective date of Ch. 437, Session Laws 
1!)4:3, the deed of revocation being executed prior to the happening of the con- 
tingency upon which the limitation over was to vest. Kirk land  v. Deck ,  439. 

# 8. Effect of Registration. 
A grantee in a deed given without consideration does not come under the 

1)rotection of G.  S., 47-15. M c R a r y  v. M c R a r f ~ .  714. 

# lab. Power of Disposition. 
\Vliether a cwnveyance of property in general terms or by general description 

constitutes a valid exercise of a power of disposition or appointment is to be 
tlt~tenninetl in accordance with the general rule in respect to conveyances by 
(teed. 11nt is governed by statute, G. S., 31-43, in respect to the exercise of such 
powrr by will. Sclmcffer  v. Hase l t ine ,  484. 

# 1Sa. Estates  and Interests Created by Construction of Instrument. 
Ordinarily. the premises and granting clauses designate grantee and the 

thing granted. and thr  habendurn relates to the q u a n t u m  of the estate, the 
gr:~nting clause being the very essence of the contract. A r t i s  v. Artis, 754. 
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L)EEJIS-Co>i t i m e d .  

Whrre  the  granting clause and  the htrbcndum convey the entire estate in  fee 
simple, and the warranty  is in harmony th~ l ren i th ,  a clause in  any other par t  
of the i n s t r l ~ m e ~ i t  wliicl~ undertakes to direst  or  limit the  fee simple t i t le will 
he rejectc~d :IS r e l n l g l l i ~ ~ ~ t  to the estate and interest convc.yed. Ibid.  

The decisions construing G. S., 31-38, pertaining to the construction of wi lh  
art. grrt inent in construing G. S., 39-1, pert;lining to the construction of tlcrd.. 
sincc thcb statntes a re  siniilar in \\ording :uid effect. Ibzd .  

W 18a. Covenants a n d  St ipula t ions  i n  General.  

Grnntee in a deed poll, containing covenmts  and stipu1:xtions purporting to 
hirid him, 1)rromes bornid fo r  their  pc>rformance, though he  doc% not e\t.cntc 
tlic deed, since 11c who t a l x ~ s  thc  l~encfits of a contract must assume ith bur 
tlenv, or  ( ~ 1 ~  bear the conieqnenc'cr attendant thereon. Tl'illiams v. J o i m  n, 1-11 

# 1Gr. Covenants  a n d  Agr ;~ re~nen t s  t o  Suppor t  Grantor .  
The parties entered into a n  agreement under which defendants were to car(, 

for  ant1 maintain a home for  plaintiff the  remainder of his natnrnl  lifr, operate 
p1:lintiff's I ) w i ~ ~ e % e s  and turn  over to plaintiff a pcrccn tage of the profits, in 
con\itlcratio~l, i l r t o  alitr, of plaintiti 's executiou of a deed to defendants. 
depobitcd ill escrow under tlie agreement. The contract provided fo r  arbitra 
tion ill tlie e w n t  t l i ~  parties d e c i d ~ d ,  fo r  any cause, to terminate the  contract 
iind cancel the ilwtl. Hcld:  pror is io i~  fo r  arbitration d o w  not ernpowrr 
eitllc~r par ty  acting alone to terminate the contract and force settlement of 
all t l iffcrc~~ccs h y  arbitration, hut relates only to differenres which might arisc 
in x fi11:11 settlement or accounting in the  erent  the  parties nintually agree to 
t e ~ m i n a t e  the  contmct and cancel the  deed. Cox v. Hinshaw,  102. 

I n  all action for  breach of conditions in  :I contract under whicli defcntlmltc 
ntnrc. to c:rrc for and providr a home for  plaintiff in consiclc~ri~tio~l of p1ni11- 
tiff's conveyance of realty to defendants, testimony of plaintiff a s  to the  condi 
tion of his room subsequent to the  t ime plaintiff quit  the premises for  alleged 
condition broken, is  incompetent in the  absence of evidence tha t  plaintiff had 
in the meantime requested t h a t  t he  room be put in order rmd made availahle 
to him. Ib id .  

# 16d. Covenants  t o  Reconvey. 

A clause in the  deed which provides fo r  a reconveyance on the  conditions 
stntetl, nothing else appearing, would seem to s tamp the transaction a s  ' a  co~ l -  
ditional sale and  not a mortgage. Tl'illiams v. Joit fcs,  14:L. 

I n  this action by grantors t o  enforce resale and reconveyance of the  land 
pursuallt to stipulation contained in  the  deed poll, defendant grantee pleacled 
the  s ta tu te  of frauds.  G. S., 22-2. H e l d :  The deed was  competent in c r ide l~c t~  
a s  consti tuti~lg the writ ten contract between tlie pal-ties, irrespectirc of 
ml~ether  the s ta tu te  of f rauds  precludes the remedy of specific prrformanc.e, 
and  the judgment of i n v o l ~ ~ n t a r y  nonsuit suffered by plaintiffs upon the  t ~ s c . 1 ~  
sion of the deed from evidence is  rerersed. Ib id .  

8 18. Proceedings  t o  Establ ish  Ti t le  Under  Tor rens  ILaw. 
A proceeding under the Torrens Law i i  :I proceeding iv W I ? I  1h1ri .s  c. 1101 - 

gan, 78. 
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DIVORCE. 

1 Grounds for  Divorce from Bed and  Board-Abandonment. 
If the wife is compelled to leare the home of the husband because he offers 

wch indignities to her person a s  to render her condition intolerable and life 
burdensome, his acts constitute in law an abandonment of the wife by the 
husband. Barwick v. Barzoick, 109; Egglcstow v. Eggleston, 668. 

3 Id .  Grounds for  Divorce from Bed and Board-Cruelty. 
Acts of a hnsband which will constitute such indignities to the person of 

his wife a s  to render her condition intolerable and life burdensome l:lrgt.ly 
depend upon the facts and circumstances in each particulnr case. Bnvtcick 
v. Barwick, 109. 

2sb. Condonation. 
While condonation obliterates the conduct condoned as  a cause for divorce, 

a subsequent renewal of the misconduct may be such as  to revive the former 
offense and render i t  competent for the consideration of the jury npon the 
issue. Eggleston v. Eggleston, 668. 

4. Conditions Precedent-Residence. 
Plaintiff must be physically present in this State and hare the inteution of 

niiiking his residence here a permanent abiding place in order to be domiciled 
here within the meaning of the statute making residence in this State for six 
months a jurisdictional prerequisite to the institution of an action for divorce 
ou the grounds of two years separation. Bryant v. Bryant, 287. 

9 5d. Pleadings i n  Actions for  Alimony Without Divorce. 
Whcre the complaint in an action for alimony without divorce sufficiently 

nllegrs a cause of action on the ground that defendant is a drunkard, the fact 
that the causes alleged on the grounds of cruelty and intolerable treatment. 
C,. S.. 50-7 ( 3 )  ( 4 ) ,  are  fatally defective in failing to allege with sufficient 
particularity the circumstances and that  defendant's acts were without ade- 
quate provocation on her part, is not ground for demurrer, the result being 
only that plaintiff may not rely upon the defective causes without amendment 
in the face of timely objection by defendant. Best v. Best, 9. 

Complaint held sufficient to allege cause of action for alimony without 
divorce on ground of constructive abandonment and on ground that husband 
had offered such indignities to  her person a s  to  render her condition intoler- 
able and life burdensome. Barwiclc v. Barwick, 109. 

§ 9d. Instructions i n  Actions fo r  Alimony Without Divorce. 
Where plaintiff's evidence discloses assaults and threats over a period of 

years, ;In instrnction which limits the jury, in determining the issue of aban- 
donment, to the last incident culminating in the wife's leaving the domicile 
of the husband, must be held for error, since the plaintiff has the right to rely 
u ~ o n  the cumulative effect of the years of mistreatment upon this iss~ie. 
Egglevton v. Egglcsto??, 668. 

In nn action for alimony without divorce, an instruction which fails to 
enlighten the jury a s  to the character of the provocative words or acts on the 
part of plaintiff which mould excuse the conduct of defendant is prejudicial 
to plaintiff on the question of abandonment and the question of his cruel and 
inhuman treatment. Ibid. 
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DIVORCE- Con tit! ~ i c d  

8 lo. Verdict  a n d  Decree. 
Where defendant enters an  appearance and files answtLr in a divorce action 

inbtitnted in another state, she is bound by the divorce dwree  entered, and the 
drl-ree i s  valid'here under the  full  faith and credit clause of the Federal Co~i-  
st i tntion, Art. I V ,  sec. 1. MrRaru v.  McRnty, 714; I n  Biggers, 743. 

5 12. Alimony Penden te  Lite.  

The amount of allowance for reasonable subsistence and counsel fees & ( ! I -  

dcntc litc in a n  nction for  alimony without divorce, G. S ,  50-16, is  within the 
sound diwretion of the judge hearing t h ~  motion and having jurisdictioi~ 
thrreof. Best v. Best, 9 ;  Barwick v. Baru-ick, 109. 

I f  the  conlplairlt sufficiently alleges any one of the  grounds for  alimony 
without divorce, i t  is  sufficient to sustain at! order for  alimony pcndcntc, l i t ( .  
Barwick v. Barzcick, 109. 

-1 temporary order for subsistence and attorneys' fees upon proper  finding^ 
by the court  do not affect the  controverted issues of fnct which must hc dctrr-  
mined by the  jury upon the  evidence in  the  action. Ib id  

Where, upon the  wife's motion in the cause to require defendant to provide 
support fo r  the minor child of the  marriage, made a f t e r  decree of absolute 
d i ~ o r c e ,  t he  husband files affidavit denying paternity. a n ( l  a t  h is  instance the 
issue is  transferred to the  civil is5ue docket, the  trial  vourt has  the  discre- 
tionary power to order defendant to provide fo r  suppcrt  of the  child nncl 
counsel fees pendcnte l i tr ,  and the presumption of legitimacy arising from 
the birth of the child in wedlock obtains in her  favor  in passing lipon the 
qut%tion. The sufficiency of the  affidavit t o  raise the  issue and the  correctnes. 
of the order transferring the issue to the civil issue docket a re  not presentetl 
by exception. Winfield v.  Winfield, 236. 

Averment that  defendant had  obtained an  absolute divorce from pla int ib  
suing for  alimony without divorce, is  a mat ter  of defense lo  the  c a m e  of action 
but does not preclude the  court  from allowing alimony ptndentc litc and 
counsel fees. H a r e  v.  Hare,  740. 

8 14. Alimony Wi thou t  Divorce. (Pleadings  in  action for  alimony with- 
o u t  divorce see  supra  $ Sd.)  

An action fo r  alimony without divorce, G. S., 50-16, lies i n  favor of the wife 
if the  husband (1) shall  separate himself from his wife and fa i l  to provide 
her and the  children of the  marriage with necessary sub!iistence o r  ( 2 )  if he 
shall  be a drunkard o r  spendthrift  o r  ( 3 )  if he he guilty of misconduct or  
ac ts  which would be grounds fo r  divorce either absolute or from bed and board. 
Best v. Best, 9. 

When the  husband by cruel treatment renders the  life of t h e  wife intolrr- 
able o r  puts he r  in such f ea r  fo r  he r  safety that  she is  compelled to  leave the 
home, the abandonment is  his, and is sufficient ground for alimony without 
divorce. Barwick u. Barwick, 109 ; Egglestoji v. Egglcston, 668. 

1 .  Jur isdic t ion a n d  P rocedure  to Award Custody a n d  Compcl Suppor t  
of Children of t h e  Marriage.  

\\'here the  wife institutes suit  for divorce, he r  remedy to require defendant 
to provide support for  the minor child of the marriage is  by motion in  the 
cause, which may be filed either before or af ter  final judgment. G. S., 50-13. 
Winficld v.  Winfield, 266. 
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After decree fo r  absolute divorce entered by the Recorder's Court of S a s h  
County, the  court  entered an  order n\varding the  custody of the  child of the  
~ n i ~ r r i i ~ g e .  G. S., 80-13. Ilefendant clppenled to t he  Superior Court. Hcld:  
If the  Hrc-order's Court hat1 jnristliction to enter  the order. the  hearing in t he  
Superior Court  on appenl n x s  d c  tiovo, while if the jnrisdiction of the> Ilecord- 
er's ('onrt did not include jurisdiction to award  the  c.ustody of the  child 
( Seseitm Laws 1043, c.11ap. 568),  t he  petition may Iw consitleretl a n  application 
to  the  j~ tdge  of t he  Superior Court  and  t h e  Superior Court  had jurisdiction 
to fwter a different order n w l r t l i ~ ~ g  the cnstotly of t he  chiltl, since in 110 e w n t  
\\-;IS i t s  jnrisdirtion t l r r i v n t i ~ r .  1s'i~lX.c 2:. I3rul<c, 609. 

Whether  a decree n\varding the  cnstotly of chiltlren of t he  marri;lge, ent twt l  
11y :I c ~ u r t  of :lnother s ta te  upon i ts  tlecwtt for  divorce, i s  binding here d e p e ~ ~ t l s  
11po11 \vht~ther the  children were ant1 Itre rc*sitlents of s11ch other  s ta te  o r  n-ercJ 
o r  have become rcsidrnts of this State,  nntl whrn the  fnct  of their  resitlei~ce 
tlow not n p p w r  of record the  c i l ~ ~ s c  will he rcm:~ntled to  the  Snperior Conrt. 
1 1 1  ).I, Higgruu, 743. 

1 ne te rn l ina t ion  a n d  Decree Award ing  Custody of Minor Children.  
In  :lwartlirlg custody of minor children a s  between the  parents in a tlivorve 

:~ct ion ,  t he  welfare of the  chiltl i.: t he  paramonnt consideration \vhich r n w t  
jinitle the  court  in exercising it..: tliscretionnry power. G.  S.. 50-13. BtwLe 2;. 

I l r~tkc ,  600. 
I ~ O J I I C I L E .  

To establish a domicile, thrrtb must he a residence, and  the  intention to malie 
i t  a home o r  to live there i~~clefinitely, Bryant v. Brl/ant, 287; Owc?ts 2;. 

C'h ccplin, 705. 
Thc  fac t  t h a t  a person obtains automobile license and  ration cards in another 

.t;lte, giving such s ta te  a s  h is  residence, while competent on the question of 
tlomicile, is  not conclusive. Bryant 2;. Bryant,  287. 

DOWER. 

9 3. Conveyancing b y  H u s b a n d  of L a n d s  Subjec t  t o  Dower.  
Alienation by the  hns1)and alone pnsses h is  interest  in the  rs ta te  but does 

not affect the  wife's dower right rscept  in rebpect to  mortgnges o r  deeds of 
t rus t  to  secure purchase money. G. S., 30-6, and where the  husband has  con- 
veyed t h e  home site without joinder of the wife, the  conveyance does not 
tleprive her  of her  dower, e i ther  inchoate o r  consummate, and the  grantee takes  
title suhject to  the  dower right of the  wife therein should she snrui re  the  
husband. G. S., 30-8. Artis u. Artis, 754. 

l l ~ e  husband, without joinder of his wife, conveyed the  home site to h is  
wife and  one of his sons. I n  special proceedings fo r  partition insti tuted a f t e r  
the  husband's death,  i t  was  determined t h a t  the  wife was  entitled to do\ver in 
,111 of his I i~nds  but no dower was  actually allotted to her,  and  the lnnds other 
than the  home site were  partitioned among all  the children. I t  was  found ns n 
fnct  t h a t  t he  value of the  home site did not exceed the  value of one-third 
interest in all  the  lands of which the  husband died seized. Hcld:  The allot- 
ment to  the  wife of a life estate in t he  hame site ns and fo r  the w l u e  of he r  
dower i s  without er ror ,  since the  grantees in the  deed took subject to  dower. 
I b i d .  
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DOWER-Coa tinued. 

5 7. Nature and Incidents of Dower Consummate in General. 
The widow is entitled to  dower in one-third in value of all  lands, tenenlents 

and hereditaments whereof her husband was seized and posseswd a t  tiny time 
during coverture, the dower to include the dwelling hol~se in which the 1111s- 
band usually resided. dr t i s  a. Artis, 734. 

§ 8a. Procedure for Allotment of Dower. 
The equitable jurisdiction of the Superior Conrt over dower has not been 

taken away by giving cognizance of such matters to the Clerk of the Superior 
Court. .-trtis a. dr t i s ,  754. 

DRAINAGE DISTRICTS. 

W 1 .  Establishment and iWodification. 
The 5tatutes authorizing the creation, ~naintenance :md improvements of 

drainage districts provide flexible procedure which may be modified and 
molded by decrees from timc to time to promote the beneficial objects sought 
by the creation of the district, subject to the restrictions that there should be 
no material change or any change that  would throw additional costs upon 
landowners escept to the extent of benefit to them. I n  rc Drainage District, 
2-18. 

'L'he correct procedure to secure additional authority for proper maintenance 
and in~provemcnts in a drainage district is by motion or  petition in the original 
cxnse. I b i d .  

9 5. Nature and Validity of Assessn~entw. 
n'herc. proposed improrements and repairs will primarily benefit lands em- 

braced in one section of a drainage district and would be of no substantial 
I~twefit to landowners in another section thereof, the drainage commissioners 
h a r e  power under statutory authority to iqsue bonds and make assessments 
:~pplicable only to the section benefited. G. S., Chap. 133, Session Laws of 
1047. Chap. 732. I n  re Drainage District. 248. 

EASEMENTS. 

3 5. Extent of Right and Interference. 
I'lnintiff is the owner of an easement, acquired by condemnation. 50 feet 

wide, for the purpose of erecting and maintaining electric power lines, with 
right of access for maintenance and inspc~ction. The Fee remained in the 
om-ner of t h r  servient tenement for all purposes not incongistent with the ease- 
mcwt. Defendants are the purchasers for value of the fee. Plaintiff offered 
evidence that defendants had erected large permanent structures nn the land. 
the top of one of such structures being within seven or eight feet of plaintiff's 
heavily charged transmission lines, creating a special hazard. Held:  Plaintiff's 
evidence should have been submitted to the jury on the issue of whether the 
structures constitute an obstruction and interference to Ih r  exercise of plain- 
tiff's easement. Light Go. v. Bouman,  319. 

EJECTMENT. 

§ 4. Jurisdiction of Summary Ejectment. 
Courts of justices of the peace do not have exclusive original jurisdiction 

of actions in summary ejectment but the Superior Courts have concurrent 



N. C.] ANALYTICAL INDBX. 

jr~risdiction of s11c11 actions, G. S.. 7-63, ant1 therefore in :1 possessory action 
against a tenant wrongfully holding over, instituted in the Superior Court. 
defendant's motion to dismiss for \Taut of jnrictliction i~ propet'ly orcrrnled 
whether the action be rt~gnrtled as  one to recorer pwse*sion of the land or a 
summary proceeding in ejectment. G. S.. 42-28. Aton~cstnwt 2). Xecir~s. 113. 

A mngistrate has jnriscliction of proceetlinp ill wmmnry ejrctmeut only if 
there is n contract of tenancy creating the lx~li~tit~~lsllip of 1i11ldlol.d ant1 te~l:lnt 
and if defendant holds ovcr after thc. cspirntitrn of the term, and the remedy 
does not extend to n tenant : ~ t  snffcr:incc or :it will. Croi~~s 1.. JfrJ,outl, 65:. 

3 7. Sufficiency of Evidence and Sonsui t  in Sunlniary Ejectment. 
11; ;in nction in snmmnrp rjectme~lt 011 the ground that lesscc had forfvited 

the lrabe by nonp:~yment of rent. no11'11it will 1~ ~ n t c r c d  npon fnilnrc of proof 
of forfeiture as  set out in the coml)lnint. l f i l l s ,  T I I ~ . ,  z'. T'o~cc I. Co. ,  115. 

In all action in summary cjectmnit proof of notice giren the 14th of the 
month to quit the premisev on or before the firct of the following month is 
ittsnfkient to bhow the st:~tntory notice termin:~ting the term. G .  8.. $2-14. 
when it appears that the originnl occnpancy w:rs taltrn on th? 18th of the 
month and plaintiff offers no eridt~nce as  to the date of the month the term 
hegnu or when the monthly rent:ili heci~me tlnr,. G. S.. 42-26, and  upon failure 
also of proof of plaintiff'.: averment of nonpayment of rent, defendant's motion 
to nonsuit is allowed in the Snpremr C'onrt. G. S., 1-183. Stofford 2.. Ynlf, 
220. 

3 9. Appeal t o  Superior Court in  Summary Ejectment. 
The jurisdiction of the Superior Court on appeals in summary ejectment is 

derivative, and where the jury, upon conflicting eridence, in a trial free from 
error, finds that defendant did not enter into possession as  tenant of plaintiff, 
judgment for defendant is not error. Goim v. ~ l l c l o ? t d ,  6:s. 

16. Burden of Proof in  Actions in  Ejectment. 
Answer in a possessory action denying plaintiffs' title imposrs the b~lrtlen of 

proof on plaintiffs of showing title in themselves. l'eel 1.. Jol~rlxoni, 155. 

a 17. Suficiency of Evidence and Nonsuit i n  Actions in  Xjcctn~ent. 
In  an action for possession of real property, plaintiffs' eritlence of deed to 

thcmsclves and nzesne conveyances covering a period of 12 years, without evi- 
t1enc.e of title by adverse possession, or a common source of title, is insufficient 
to orerrnle defendants' motion to nonsuit. 'I'col z'. john so^^, 136. 

§ 20. Damages, Rents and Profits. 
Where, in an action in ejectment, defendants disclaim all right and title tO 

a part of the locus, plaintiffs are entitled to recover the reasonable rental value 
of that part for the three years nest preceding the institution of the action. 
Hiigl~es 2'. Oliver, @0. 

ELECTIOS O F  REJIEDIES. 

§ 2. Between Rescission and Action for  Fraud. 
Plaintiff alleged that  during plaintiff's minority, her mother purchased cer- 

tain property with funds of plaintiff and gave a deed of trust thereon. The 
deed of trust was foreclosed. Held: Plaintiff's suit to recover damages upon 
allegations of fraudulent conspiracy to extinguish her property rights is not 
an election of remedies barring her subsequent action to recover the property 



111)on the gronntl of a resulting truat,  sinre the action to drcl,irr :I rcwl t ing 
trnct is not a n  action to  r ev ind ,  and i \  not inconsictc,nt with thc :wtiou to 
recorer dam:rges for the fraud. R m i d l e  I'. (r'rcid!~. 159. 

ELECTIONS. 

a 1. Righ t  of Suffrage a n d  QualiAwtions of Elections in General.  

l 'hr (:nleml .2sscmbly is  without power to prrwrihe  qnalifications fo r  voter< 
tlifftmwt from those fomntl in the Constit~lt ion, tint1 the  meaning of the  term 
"recitl(wcc3" within the p u r v i t v  of N. ('. Constitntion, & k t .  TI, sec. '7, is a 
j ~ ~ d i c i a l  qric+tion nnd cannot h r  nintl(. tlie ni:rttrr of Icgislntivc~ constmrtion. 
C , .  S.. 16%" ((I)  ( f l .  Or~o1.9 1.. Chaplir!, 70.7. 

1tesitlr11c.v :IS :I yrt~rc'q~iisitr to the right to votc' in this Sta te  withiu t h r  
pnrvicx\v of S. ('. i'onstitiition. .irt. TI .  sw .  2, i~ synonynlo~is with 11011ii~ilt~. 
1vhic.11 t l t~~~otcw :I pc,rmm~ent tl\vc~lling place to which the, person. when :~hse~ i t ,  
i ~ t e n l s  to t ~ n .  Oiri'118 1 . .  Chnplill, 705. 

I)omic.ilr, once c~stal~lislictl, rai~rnot he lost ~ i n t i l  n new one is acqnircd. :i11(1 
t l ~ t ~ r t ~ f o r o  ~ v h e r c ~  :III clrcator is  :I resitlrnt a t  the time of registr~it ion he is  
entitled to vote in the prwinct  of his resi(1r11c'e 11111ess prior to the elrc.tion he 
;~l ) ;~nt lons  his rrsitlcnce here and acq~i i res  :I new d o m i d e  by moving to nnothcr 
1)l;icat~ wilh in twt ion of innking i t  his pc'rmnnent home. Ib id .  

T '~ tc~o~~t ro ro r t i~ ( l  tectimony tlisclow\ that  elector< \vhose votes were challcngcd 
(111 thc groiuld of ~ionrcs i t lcnc~.  left the i r  homes ant1 moved to another s t a t r  or  
to another co~ in ty  in this Sta te  for  temporary pnqwses,  but t ha t  a t  no t ime 
ditl they intend making tlie o ther  s ta te  or  t he  o ther  c?nnty in this Sta te  a 
116 rmnnr111t home, is  insnflicient to support R finding t h a t  they had lost thcir  
tlomicilt~ in the c o m t y  for  the  purpose of voting. I b i d .  

8. Duticv a n d  Author i ty  of County Ronrd of Electiions. 

The fact that  the  C11airm:~n of n Comity I3onrcl of Eleclions d t l ivrrs  : ~ b v n t c v  
h:illot< in person to the voters a t  their  teni lmxry rccit lenc~~s outside th r  honnd:~ 
ric+ of tht. State, and that  t h r  ~ o t e r h  delivrr thcl ro t r s  in the  scaletl contnincw 
to  him in person instead of mailing them, (+. S . 16.1-Zh, is not sufficient. st;111(1- 
inq nlol~e. to ~ i t i n t e  the votes. O z r  o ~ s  v. CAnpl i~~ ,  505. 

# 11 b. Prel in l inary  I'rocedure f o r  Absentee Voting. 

IThrre thc evidence supports the fintlings that  certain ahsentee voters nc3rc, 
not sworn. the rejection of thci r  hallotc is  proper. OIL'('?IJ 1'. Chapl in ,  SO;,. 

The fact t h i t  thcx oaths of ahscntee voters were not taken by them upon the, 
Ilildc hut \\-ere taken with nplifted hands, tloes not invalidate th r i r  votes. 
I b i d .  

Tlic fact  that  t h ~  o:iths of : I I ) ~ C I I ~ C P  v o t e r ~  w ~ e  not t a l w i  by them upon tho 
I{ihlr 111it wore tnken with ~ipliftcil  11>1nds, tloes not inv:~litlate thci r  vote,. Ib id .  

'I'lic, intc'rest of the Clerk of the Snpeiior Conrt in his own re-election, 
standing ;11on~, dues not disqualify him from administering oaths tq absentev 
voters, Q. S., 1M-.77: G. S.. 1&?-5S, :tdminihtering the oaths being ministeri:il 
and not judicial. I h ~ d .  

'l'he fact  that  the ( ' h a i r n i : ~ ~ ~  of the County Board of Elections, in company 
with c a ~ ~ d i t l a t e s  in the election, delivers absentee ballots to absentee voters a t  
the i r  temporary residences in another  s t a t e  is  insufficient, of itself, to vitiate 
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their  votes. there bring 110 rvitlcnce remotely silggestilig c:oercion, fraud or 
imposition. Ibid. 

Persons in :111 respects qt~;ilificd to cast  absentee 1):illots will not be tlis- 
flxnchisetl f o r  the mistillir or ere11 willful niisconduct of election officials in 
l ) e r f o r m i ~ ~ g  thc,ir tlnties whrn the mistake o r  misconduct does not amount  to  
cwwion ,  fmiitl o r  imposition a n d  i t  appears  t h a t  t h e  hallots expressed only 
the  free c~lioicw of the  electors themselrcs. I b i d .  

9 1 1  Depositing, Mailing and Opening of Abstmtc~ Ballots. 
The fact  thnt the  ( 'hairman of a ('ounty l<oard of Elections tlelivers absentee 

h l l o t s  ill person to the voters a t  tlivir temporary resitlences outside the 
1,onntlirries of thv State,  trntl thnt  t h r  voters dcliver the votrs in the sealed 
c.ontiliners to him ill person instead of mailing tlicm. G. S., 163-58, is not sum- 
e i r ~ ~ t .  . s t i~ i~ding alone, to ~ i t i a t e  the  votes. OWCHB C. Chnpl . in . ,  70.5. 

# 1 .  Sature and Elements of the Crime in Grneri~l. 
I'('rh0ll~ n~~cler taking,  f o r  a fee, to  obtain chattel  mortgage for  purpose of 

wfinaneiug 1o;ln 11(ld agent of rnortgngor within meaning of embezzlement 
statiite. S. 7'. O c ~ i t r y .  648. 

8 2.  Intent. 
I3xntlnlnit  iutent withi11 t l i ~  meaning of G .  S., 14-90, is  the intent of a n  

:~gtbnt to cmhezzlc or otherwise willf i~lly and  corruptly use o r  misapply the  
prnlxrty of t h r  principill o r  employer fo r  purposes other than those for  which 
tho propwty is  held. S. 2'. O o i t t y ,  W3. 

7. Sufficiency of k:vidence and Nonsuit. 
l 'hr evidence tended to  show tha t  prosecuting witness requested defendant 

t o  refinance ;I chnttel mortgage on the  witness' automobile, t h ~ t  defendant 
: ~ g r r e d  to (lo so fo r  a fee, t ha t  defendant obtained ca-h from a finance com- 
p:lny on a sectmtl chattel  mortgage and notes executed by the witness o r  pnr- 
portotl to h a w  I)cen esecntd hy him, and ndvisd the  witness t ha t  he had sent 
the  moncy to pay off the prior mortgnqe. thnt  the  prior mortgage was  not paid, 
and tha t  dcfcnd:~nt refnsrtl tn r r imhnrsr  t h r  witnew. Held:  The  evidence is 
snfficient to be submitted to the  jury on  the charge of embezzlement by defend- 
a n t  of fnndv rccrived 1))- 11inl a. agent of t he  prosecuting witness. S. v. 
G ' r ~ ~ t t  11. 643. 

EJIISEST 1)OJIAIS. 

g 2. Right to, and Necessity for, Compensation. 
Thc right to  compensation for  property taken nnder t he  power of eminent 

(lom:ii~i t l(~es not r r s t  upon s ta tu te  hut has  a l \ ~ n y <  ohtained in this jurisdiction. 
1,r.lc.i~ 1.. Ilirlh ~ I ! I  Cow.,  618. 

9 Zla. Limitations of Actions by Owner for Damages. 
7'hv r tqnirc~mc~nt of G .  S., I:iR19, t ha t  nctionc: f o r  damages fo r  the taliing of 

; I  riglit of n a y  for highn7:ly p ~ u ~ p o ~ e . :  whert> the  owner and the  Commission 
cannot agree 11po11 thc  ; imor~r~t ,  m w t  be c80mmc.ncc.d within s ix  months from the 
cdomplrtion of t he  projtvt ,  is a s ta tu te  of limitation ra ther  than a condition 
prc~ectlcnt t o  tliv r ight of action. I,cwiu r .  Hig l twny  Corn., 618. 
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EQurTn. 
§ 3. Laches. 

Laches is an equitable defrnse which is not ordinarily tenable in a court of 
lam and on a legal demand, and in this action to recovw the balance due on 
purchase price of potatoes the plea of lac111~ i s  held unavailing. Coppcvsmith 
1;. Upton, 545. 

Plaintiff heirs attack foreclosnre of a mortgage esecv1tc4 1)s their ancestor 
on the ground that the niorlgngee pnrchased a t  his own sale. I t  aplx'sred 
that plaintiffs with full knowlrdge of all the facts and with knowledge that 
defendant was placing valuale improvements on. the property, waited more 
than twelve years to attack the foreclosnre. The holding of the court that 
plaintiffs were estoppcd by thrir 1ncht:s from maintnining: the action is upheld. 
Hughes G. Oliver, &W. 

ESTATES. 
5. Estates in  Fee Simple. 
A good title in fee simple is title to the whole property nbsolutcly, and is 

necessarily marketable and unencumbered. L t n  11. Bridgrcina)?, 565. 

s 16. Joint  Estates  and  Survivorship. 
Under the proviso of the statute abolishing snrvivorship in personalty grn- 

erally, a surviving partner is vested with title to the partllership estate for the 
purpose of settling the affairs of the parttlership. G. S., 41-2. Coppersmith v. 
Upton, 545. 

EVIDENCE. 

5 2. Judicial Knowledge of Judicial, Legislative and  Executive Acts of 
This State. 

The courts will take judicial linowledge of the terms of the Superior Courts. 
Grcldy v. Parker, 51; S .  z?. A?ttlerson, 7%). 

And of the judges of the Superior Courts. S.  c .  S n d o s o ~ ,  720. 

5 3. Judicial Notice of Judicial, Legislative and  Executive Acts of Other 
States. 

Our courts will take judicial notice of tho l a m  of a sister state. Lewis v. 
Furr ,  89. 

6. Judicial Notice of Matters Within Common Knowledge. 

I t  is a matter of common knowledge that  .22 caliber rifl(3s are  small firearms 
three feet or more in length. Williams u. Coach Co., 191. 

hIunicipa1 public mays are  commonly divided into sidew:ilks and streets with 
an intervening space, used a s  a matter of common lmowledge for the location 
and maintenance of telephone and telegraph poles, triaffic signs, fire hydrants, 
water meters and similar structures, and the maintenance of such objects or 
structures is not negligence unless they render the way unsafe for the respec- 
t i re  purposes to which each portion is devoted. Wood 2;. 'Tel. Co., 605. 

Courts will take judicial notice of day of the week on which a particular 
date falls. S. v .  Andersoqz, 720. 

18. Evidence Competent fo r  Purpose of Corroborating Witness. 
Testimony of statements made by plaintiff a s  to her physical condition and 

suffering after the injury in suit, is competent for the purpose of corroborating 
her testimony a t  the trial. Humphries v. Coach Co., 399. 



N. C . ]  ANALYTICAL INDEX. 879 

5 20. Character Evidence. 
In a civil action, defendant's evidence of good character relates only to his 

credibility a s  a witness, and an instruction that  it might also be considered 
ns substantive evidence for defendant must be held for prejudicial error whrn 
i t  apmars that it mny hnve influenced the verdict of the jury. Morgan u. 
Coach Co., 280. 

9 20. Similar Facts  and  T~*ansactions. 
In tin action to recorer for injury sustained from the internal explosion of a 

bottle of Coca-Cola, evidence that other bottles prepared by defendant under 
snl~stanti:\lly similar conditions had exploded, is  competent when accompanied 
by proof of substantially similar circnmstarices and rewsontlble proximity in 
time. I)uvis  v. Bottliug CO., 32. 

3Oa. Photographs. 
Where a photograph i.: used solely to cxplain testimony as  to the damage to 

:I car and not to depict the scene of the accident, the fact that the car  had been 
moved from the scene at  the time the photograph was taken does not render 
it  incompetent. steel mat^ v. Benfidd, 671. 

§ 31 %. Depositions. 
Where the notary public taking a deposition seals same in an envelope, the 

fact that the attorney of the party offeril~g the deposition in evidence brings 
same back with him to this State and drops it  in the mail as  requested by the 
notary, does not rencler the deposition incompetent. G. S., 8-71. Randle v.  
Cradu, 150. 

5 30. Accounts, Ledgers, Records and  Private Writings. 
Objection to the admission in evidence of an itemized, verified statement 

attached to the complaint is untenable when the statement is not admitted a s  
such but is admitted only after a witness competent to testify is examined and 
testifies of his own knowledge concerning the matters therein contained. 
Otculeu v. Henderson, 224. 

9 38. Secondary Evidence of Lost o r  Destroyed Instmments. 
Where a party offers evidence tending to show that pertinent bank records 

had been taken to court in connection with another prior action and that they 
could not be found upon diligent inquiry and search, he is entitled to  introduce 
the portion of the agreed case on appeal in such prior action, as  secondary 
evidence of the bank records. Rat~dlc  u. Gradu, 159. 

5 39. Parsol o r  Extrinsic Evidence Affecting Writings. 
Where defendants allege that the contract between the parties contained the 

complete agreement in which all prior negotiations were merged, and do not 
seek reformation for fraud, it  is  error for the trial court to permit a defendant 
to read out portions of the contract to which he objected and to testify as  to 
what those provisions should have been according to the proposals of plaintiff 
made prior to the execution of the agreement. Con v. Hinshaw, 102. 

In the absence of evidence of fraud or mistake, a grantee may not introduce 
evidence that his deed absolute in form, was intended to be a mortgage. Poston 
v. Bozcefl, 202. 
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41. Hearsay  Evidence  i n  General .  

Where ownership of prolwrty is  in issue, testimony of n witness of :I s t :~ tc-  
ment of one of the parties,  contrary to her position on the  tr ial ,  t ha t  she 
owned the  property, is  hc~a r s i~y  a11tl inco~~rl)etc, i~t  a s  snbsti~ntircl c~rit1i~nc.e. 
Handle v. Orudy, 159. 

5 4%. Admissions by Par t ies .  

Testimony of a n  ad~niss ion 113 clcfcndant tha t  the  ncacitlcnt in suit  w:ts h is  
fault ,  tnade wlrol~ he r i s i t c ~ l  plaintiffs in the  hospit ;~l  a f t e r  the collision. is  
competent a s  a n  admissiot~ against  interest 11s a par ty  to  the  iiction, and the 
fact  t ha t  it \ ras 1101 ir pa r t  of tho rcs { y s t a ,  is  in~rnatorial .  llTf'lls 1 . .  1ii11'totr 
I,ines, 422. 

The  extra-judicial  adniissions of ono of scsreral caveators, matlr without 
outliority of t he  others, is  not coml~etent on 1)rhalf of l)ropomltlt3rs t o  contra- 
dict careators '  assertion of tcstatnentary incal)acitg, sil~ctx cveu though i t  be ;I 

declaration aguinst  interest  and would he c:o~nlwtcnt against  the  c a r w t o r  
making the  admissiot~s if Ire were the  sole carca tor .  yc,t suc2h carentor  is  not 
in pr i r i ty  wit11 the  others and has  n o  joint interest  wit11 them in the  ma t t e r  
in suit ,  and t h ~ r c f o r e  the  ailmissions arc1 inco111petcl11 :IS ag :~ i~ i s t  thc  o ther  
caveators. 1,~ r c  I17ill of Cutssudu, 548. 

S 42f. Admissions in Pleadings.  

Plaintiff's alleged title u ~ ~ d r r  ia Stat(. grant  and under a j n d g n ~ m t  in :I pro- 
ceeding under  t he  Torrens Iarw. At the  tr ial ,  plaintiffs were allowed to : ~ m r t ~ t l  
by wi thdmwing all  reference to the  proereding under the  Torrrnh Law. Hcld: 
1)efendant was  entitled to  i n t r o d ~ ~ c e  the  portion5 of the original colnl)l:~int 
whir11 had been withtlrawn in eridencc a s  "rri t l t~ntial  n tlmii5ionh" or d(.c*li~ri~- 
tions against  intcrcst, and  the  exc.lusion of such cridetice is  e r ror  I ) f f r / \  7.. 
hlorgaj!, '78. 

In  a n  action to  establish a resnlting trust ,  defcnclant's objection t o  tcs t in~ony 
of a statement made by decedent t h a t  she  owned the  lccus i s  nnten:~ble when 
the  testimony disclosrs t hn t  defendant mas prescnt a t  the t ime nnd made no 
contrary statement.  Davis v. Davis,  48. 

5 45. Opinion Evidence  in General .  
A patrolman not present a t  t h e  t ime of the  accident is not compc'tent to  give 

a n  opinion a s  to the  speed of c a r  involved in t h e  co l l i s io~~ .  Webb Y. Hutchins,  1. 

EXECUTORS AND ADRIINISTIL4TORS. 

5 9. Collection of Assets  of Es ta te .  

Where a note payable t o  decedent matures  before his death,  a n  ac t io~ i  fo r  
t he  collection of such note must be insti tuted by the  r c p r e s e ~ ~ t a t i v e  of the  
estate in his representative capacity. G. S.,  28.1'76. Ca,wo)l ?;. Canno)r, 211. 

A foreign executrix cannot maintain an  action in the  courts of th is  S t a t e  
against  a debtor of t he  estate residing here  t o  recoTer on the  debt, c r en  
though t h e  debt be evidenced by a note, matur ing p r b r  to testator's death,  
payable t o  testator in  the  s ta te  of his residence and  of the  appointment of the  
executrix. Ibid.  
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A debt is  all :isset where the debtor resides even though a note ha \  11ee11 
girtw therefor. without regard to the place where the  note i s  held o r  where i t  
is  p:tynble, :lnd therefore t he  debt con\tituteu :I cuficient :lsiet npon which to  
bnce a proctwliiig for  the  i ippoi~itmrnt of a n  il~icillnrg atlministmtor in t h r  
s tu te  of thcx debtor's residence. I b i d .  

# 13d. Claims f o r  Pe r sona l  Services R c n d e r r d  Deceased. 
I<tbctrvery rmlnot be had u l ~ o n  trauunlpsit o r  r/?tanticin nzcvrrit for  p e r s o ~ ~ ; ~ l  

s e r ~ i c c ~ s  rtwtl('rrt1 in relin~ice upon all oral contract  to  devise n h e ~ i  t he  n c t i o ~ ~  
is ilistitntt'tl Inore tlirlll three years a f t e r  the death  of the  promissor and thtt 
r ta tn tc  of limitations is  pleaded in bar.  G. S., 1-S2. Dzr~i?z. c. Rrr~cei - ,  43. 

I$nt cxusti of action does not nccrlie ~ i n t i l  death.  and action begun wi t l~ in  
tlirct. years c~f ~)romissor 's  death is  not barred. S t c ~ c a r t  z'. TVyrick, 420. 

.\ p:~rol  contract to devise realty ill collritlemtion of personal services is  
iulenforc'r~al~le under t he  s ta tn te  of fmutls,  but where the  services have beell 
rn~tlert 'd in relianct. npon the  protnist? to  devise, the  law snhsti tutes in place of 
thc nnt~nforcenhle promise a valid promise to  pay t h r  rensonable worth of the 
serricvs, and r e c o ~ e r y  nlny he had upon ( l i i ( ( t~ t~(m ~ n m l i t ,  the  mainspring of 
thc s t i ~ t u t e  of frnutls being to prevent fmut ls  and  not to  promote them. I b i d .  

\\'licre personal services a r e  rcnderccl and a r e  Iinowingly and voluntarily 
n~ccp ted ,  the  law. ordinarily, will imply a promise to  pay their  rensollahle 
worth ; esceyt where t he  person rendering the  services i s  so related to t he  
beneficiary t h a t  the  services will he presumed to  have beeu rtwdered in obedi- 
cncae to  t he  obligation of kinship, and even in those instrunces. t he  presmnption 
niay be refuted by proof of all agreenwnt to pay o r  of facts and circumstnncos 
permitting the  infercwe t h a t  pllyment ~ 1 s  iutendtltl on the  one hand ant1 
t~spected  on the  other. I b i d .  

Evidence tha t  deceased's daughter-in-law performed personal services for  
hinl in reliance upon his  par01 agreement to leave he r  all  of h is  property by 
will is  sufficient t o  overrule a demurrer  to  the  evidence in he r  action against  
his estate, the  method, but not the  right. of recovery being dependent upon 
whether the agreement is  within o r  without the s ta tu te  of frauds.  I b i d .  

I n  a n  action to  recover fo r  personal services rendered deceased in relinllce 
upon his verbal agreement to drvise realty, the  submission of t he  issue of 
damages in t he  form of the  amount plaintiff is  entitled to recover fo r  "brcwh" 
of the  contract, while incorrect. will 11ot be held fo r  reversible er ror  when i t  
appears t he  court  instructed the  jnry to  answer  the  issue in the amount t h ~ y  
found thc  services reasonably to  I)e worth, nnd the verdict indicates IIO mis- 
lu~ders tanding on the  pa r t  of the  jury. I b i d .  

Where recovery fo r  breach of ml nllegcd contract to devise and  bequeath is  
precluded by the  s t a tn t e  of Pmuils. evidence tha t  plaintiff rendered personal 
services to deceased in reliance upon the agreement war ran t s  the  submission 
of the  case t o  the  jury upon implied ctssutlzpsit or q~~untzrrn nzeruil, without 
amendment of the  complaint. Jamerson v. Logat?, 540. 

FALSE IJIPRISOSJIEST. 

§ 1. Natu re  a n d  Essent ia ls  of R i g h t  of Action. 
Good fa i th  of defendant in procuring the  issuance of the  war ran t  does not 

preclude the  recovery of ac tual  or compensatory damages f o r  false imprison- 
ment, proof of express malice not being required, since malice may  be inferred 
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from thc willf111 and purposeful doing of an  unlawful act injnriou- 'cr .lnothe~'. 
('audlc 2.. Bwbotc ,  282. 

# a. Actions f o r  Fa l se  Imprisonment .  

A complaint alleging the institntion of a criminal ncation pronipt t~i  by malice 
and the termination of the  action by plaintiff's acquitt:~l, and illw that  d ~ f e n d -  
atit csanse plaintiff t o  be arrested on the warrant  issued in the criminal action, 
is  snffic2ient t o  s ta te  a canse of action for  false ar res t  i t<  we11 11s mt~licion\ 
prosecution. Craudlc v. Benboto, 282. 

And when the eritience shows tha t  the ar res t  wa< ~ m d e r  a n  iu\:tlid tr;irrullt 
the  tr ial  court  properly submits issues relating to fn lw  inipriwnmrnt ill cSoii- 
f ( ~ r m i t y  with the  evidence. Ibid. 

An instruction t o  the  effect that  actual malice i \  prc,requisitr to t h r  ii\vartl 
of punitive damages, hut that  tllr jury might consider, among other thing*. 
lack of prohnbk canse upon the question of actual nx~licc,  is K-ithouf c\rror. 
Ibid. 

FALSE PRETENSE. 

3 2. Prosecut ions  f o r  F a l s e  Pre tense .  
Defendant was  charged with obtaining :I quantity of tobacco a t  I tobacco 

market by representing t h a t  another was  his purchasing agent and that  draf t& 
drawn by such agent would be honored. Iield: Under the terms of the indict- 
ment there must have been a positive misrepresentation by defendant. G. S.. 
14-100, and there being no evidence of such misreprrscnt,ltion mad(. by defcntl- 
ant ,  evidence of circumstances offered by the  Sta te  for  the purpose of cor- 
roborating i t s  theory that  defendant made such representations is feckless, and 
defendant's motion to nonsuit should have been allowed. S. 2%.  Yancc!~,  313. 

A warrant  charging defendant with obtaining a money advance under prom- 
ise to  do certain work, and with failure to perform the work, \vithont nllpging 
that  t he  advances were obtained with intent to cheat ?r defrand, is fat;lll) 
defective. G. S., 14-104. S. v .  Phillips, 446. 

FOOD. 

W 6b. Liabili ty of Manufacturer  t o  Consunwr-Competency of bhidrncc .  
111 an  action to recover fo r  in jury  sustained from the internal explosion of u 

hottle of Coca-Cola, evidence t h a t  o ther  bottles prepared by defendant nncler 
s~tbstantially similar conditions had explodthd, i s  competent when accompanied 
by proof of substantially similar circumst:mces and ressonable proximity i l l  

time. Dnais v. Bottling Co., 32. 

5 6c. Liabili ty of Manufacturer  t o  Consunlerc-Snfficicnc~ of Evictenre of 
Negligence. 

The doctrine of res ipsa loquitur does not apply to t l ~  bursting o f  :I bottle 
of Coca-Cola, and standing alone, i t  is  insnffii~ient t o  make o ~ ~ t  ;A cast, of 
actionable negligence. Davis c. Bottling Co., 32. 

Evidence t h a t  plaintiff was  injured by the internal ex111osion o r  bursting of 
:I hottle of Coca-(Ma and tha t  other b o t t l ~ s  prepared by the same manufa(.- 
turer  within a reasonable proximity in time had in like manner unaccountably 
c~xplodecl, is he ld  sufficient to make out ;1 c:lsc of action8 ble negligence I b i d .  
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FRAUDS, STATUTE OF. 

1 Purpose and Operation of Statute  of Frauds  in  General. 
Our statute of frauds affects not only the enforcement of contracts comiilg 

within its terms but also their validity. Jamerson 2;. Logan, 540. 
A parol contmct to devise realty in consideration of personal services is 

unenforceable under the statute of frauds, but where the services have been 
rendered in reliance upon the promise to devise, the law substitutes in place 
of the unenforceable promise a valid promise to pay the reasonable worth of 
the services, and recovery may be had upon quantzinz merui t ,  the mainspring 
of the statute of frauds being to prevent frauds and not to promote them. 
Stewart  G. TVyrich-, 429. 

2. Sufficienc~ of Writing and  Signature of Party to B e  Bound. 

In an action to recover royalties on minerals mined, allegations that  th r  
individual defendant executed a written mining lease or contract, and that the 
corporate defendant was a silent partner and shared in the profits under the 
leiaw, is sufficient as  against demurrer to allege liability on the part of the 
corporate defendant for obligations incurred under the contract. C'lapp 2:. 

Mills, 78. 

3. Pleading of Statute. 
ncnial of the contract as  alleged is sufficient to raise the defense of the 

st;l:ute of frauds, since it  places the burden upon plaintiff of establishing the 
contmct by con~petent evidence, and if the contract be within the statute, the 
writing itself is the only competent evidence to prove its existence. Janlcrsoti 
2.. Logan, 540. 

# 4. Estqppel and Waiver of I)efense of Statute. 

Defendant's failure to object to parol evidence offered to show the existence 
of the contract is not a waiver of his defense of the statute of frauds, a fortiori 
if the evidence admitted without objection does not tend to show the existence 
of the contract but tends only to support a recovery on implied asnumpsit, 
since the denial of the contract casts the burden on plaintiff to establish his 
cause of action by legal evidence. J a m w s o n  v. Logan, 540. 

5 10. Contracts t o  Convey or Devise. 
Oontract to devise realty comes within statute of frauds. Dunlz v. Brcic;cv, 

4 3 ;  S tewart  v. W v r i c k ,  429. 
An indivisible contract to  derise real and personal property comes within 

the statute of frauds. Jamcrson v. Loga~z ,  540. 

GAMING. 

5s 11, 12. Judgment  and Forfeitures. 
Sentence and fine imposed upon conviction of violating G. S., 14-201.1, is 

i n  pcruonam; an order of confiscation entered under G. S.., 14299, is in rcm 
i ~ n d  is no part of the personal judgment against the accused. S. v. Richurd- 
son, 426. 

A defendant may comply with the personal judgment entered against him 
upon conviction of violating G. S., 14291.1, and a t  the same time prosecute 
a n  appeal from order of confiscation entered under G. S., 14-299,. whether 
embraced in the same judgment or not, but the failure to appeal the personal 
judgment, while not estopping him from further contesting the order of con- 
fiscation, forever precludes him from contesting the fact of guilt. Zbid.  
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# 3. To Obtain Custody of Minor Children. 
Ilclbrux col-pus will not lie a t  the instance of tlir fa ther  of iin illt~gitimatc~ 

c,l~iltl t o  ob ta i~ i  i t s  custody nut1 control from i ts  mother. Xeitlwr (:. S., 17-3!), 
nor  G .  S., 50-13, is  :il~plicable. III 1.6 LllcCratc, 46. 

Proceedings to  obtain control of a minor child betwteu person< with \\Iron1 
the chiltl hut1 bce~i  placcvl fo r  adoption :tnd \vclfiire officers stvking to 1)liicr 
tlw child with his family i< not a proceeding iu~t ler  0. S., 17-3, to w t  the 
infillit free hut i s  a proceeding to fix ant1 rletermi~~cb the right of cu\totiy. 1 1 1  I T  

Il'11 onlpsolc, 74. 
Jnrisdiction to drtcrmiue tlie right of custody of uu infant  a s  Ixetwwn l)tJr- 

sons witli wliom the i l ifn~it  hat1 bee11 placed witli :I v i t v  to atloptiol~ i111t1 
~ w l f i i r e  offiwrs seeking to place the  i r ~ f : ~ n t  with his f:imily, is within tho 
exclusive jn r i sd ic t io~~  of thv jurvnile court. G .  S., 110-21 ( 3 ) .  irntl writ  of 
ha,hcau ro~.fl~t,s is  inntivistdly issued hy thtr Suwr io r  Court, but pt,nding tlctrr- 
nii~iation of the juvenile court, respondent should not !iurrtwtl(,r custotlg to n 
~~onrrsitltnnt ant1 IIO order s h o ~ ~ l t l  be cntcbrcd lurtil 1)c~titionc~rs Iii~vt, 1i:cd 11oticy5 
and  iin opportunity to be heard. Ibid. 

I n  71ctbtn.s rot.pzcx to determine tile custody of :t minor child i ~ s  bet\ve(w 1111\- 

b m ~ d  ant1 wife sepi~r:xtetl b a t  not divorced, ( i .  S., 17-39, tlir findings of tht5 
coirrt thtit the be\t intereats of the  infant require that  i t s  custody hc awartlcd 
i t s  mother a r e  sufficient to support the  j u d g m v ~ ~ t  in hcr l';tror, and an e ~ c ~ p t i o ~ r  
to  thc signing nntl rntc'ring of tlir jntlgment t . ;~n~iot  be sustainoil. IPI rc 1301- 
wick,  113. 

A petition for  rcvie \~  and modification of :ill or(1c1 awiirtling c ~ ~ s t o t l y  of 
minor children a s  between the parents s ep i i r a t4  but not divorced. G .  S., 17-39, 
iind to h a w  rcspmtl t~nt  attached for contempt fo r  fttilurt. to comply witli tlic, 
order a s  origiually entered, was  dismissed for  \writ of sclrvircl of notice npmi 
rtwpmdcnt. H c l d :  The fact  of dismissal, i~lone, does ,lot prccl l~dr  tho c.onr1 
from considering n \nbsequent pt,tition. III 1.v Hiyycrs, '743. 

8. Appeal and Review. 
No appeal lies from tlic order of the court ill proceedings ill huh( nx  ( ,ot .pi~.s 

to determine tlie cristocly of a minor child a s  btltweeri persow who h:rd otjt:~i~ictl 
control of t he  child wit11 :i view to adoption rind welfare oftic4erh seeking ~ W I I  

trol of the  child to  pli~ce him with meml)ers of hi\  f i~mily.  rtb~ie\v I w i ~ ~ g  >olt,ly 
hy cc7rtiovuri. It, rc' S ' l~o~npson,  74. 

The deadly character of a weapon used in an  assault mag Iw infcrrckti by ( l i ( ~  
jury from the  mnnner of i t s  use and the injury inflirtcd, : ~ n d  evidenc.c. of 
S ~ R S ~ P P  witli a lmifc across the upper a r m  ant1 lowcr h:~rl< along the brlt lints. 
prod~ic~ing cuts rec lui r i~~g 16 stitches to elope, is  snftkic~nt for the jury to infer 
that  the knif t~  waq ;I deadly weapon. N. 1.. Rccndolph, :!2X. 

W 2. Parties and Oflc.nsc%. 
Where t h r w  priuo~irrs conspire to escapc3, illit1 contemplate a s  a par t  of tlic, 

pliin that  one of them should a t tack tlir guard and anc~ther  seize the gxurtl's 
gt111, iintl in the esc~c'ution of the  commoli desig11 in accortlance with the  pli111. 
t11v prisonc~r iigreed upon does seize the gun and kill5 a griard in order to 
t ~ f f c c t ~ ~ n t e  the escape, a l l  a r e  equally guilty, and the  contention of the  co- 
conspir:ltors t ha t  they conspired only to  commit a n  esmpe which is a niistle- 
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meanor, G. S., 14-256, and therefore could not be guilty of more than man- 
slaughter. is untenable since the killing was a natural and prohahle consc- 
quence of the conspiracy as  formulated. S .  v. Brooks,  68. 

Where the State's evidence tends to show that defendants w J r e  the aggres- 
sors and acted in concert in making an armed attack, it  is immaterial \\-hicl~ 
one of them fired the shot inflicting the fatal wound. S.  v. Riddlc,  251. 

§ 11. Self-Defense. (Instructions on, see hereunder 5 2 7 f . )  
The surrounding facts and circumstances, and not defendant's bt.licf, coil- 

stitute the determinative factors a s  to whether defendant acted on the defeu- 
sive and not as  an aggressor. S .  v. Randolph,  228. 
h person is an aggressor if he enters the fight willingly ill t l ~ e  bcnse of 

voluntarily and without lawful excuse. Ibid.  
A person who is the victim of an unprovoked assault while olr his own p r e w  

ises is not wqnired to retreat before h r  c:nl jnstify fighting in self-dvfenuc~ 
rcigardless of whether the assault is felonious or not. S. u. f ; i ' t r j ! t ,  X 2 .  

5 16. Presumptions and Burden of Proof. 
Plea of not guilty puts credibility of State's evidence in issur, inclurling 

testiniony of alleged confession by defendant, and i t  is error for court to 
assume testimony i s  true and charge that burden is on defenclai~t to rc4)nt 
presumptions arising from killing with deadly weapon. S. 1.. N~ic.utl .  37. 

The rebuttable presumptions that the killing was unlawful : ~ n d  it \\.;IS 

done with malice do not arise from the mere fact a l r i l l i~~g with a cicsadiy 
weapon, but it is also necessary that  the lrilling be intentional in ortlt,r for 
thr  presumptions to obtain. 5'. 2;. Childi-css, 208. 

The intensity of proof required to establish an intentional killing with a 
deadly weapon, where not admitted, is "beyond a reasonable dou1)t." The 
degree of proof required to rebut the presumption arising from a11 inttwtional 
killing with a deadly weapon. when establislletl or admitted, is "to thc batis- 
fac~tion of the jury." Ib id .  

8 18. Dying Declarations. 
A statement is competelit ns a dying declaration if tltscalar:rnt a t  the time he 

makes the statement is in actual danger of impending death iind fully ill)lrre- 
hends such danger, and death ensues. S. c. En8lcy. 271. 

Where declarant, mortally wounded, dies about 20 minutes after making a 
statement revealing his full apprehension of his condition and describing his 
assailant and denying provocation on his part for the tlssnnlt, the .tiitomt nt 
is  competent as  ;I dying devlaration. Ibid.  

g 19. Admissions. 
Admission that defendant shot decc1:ised i.: not ; I I I  ;ltlmi-io~~ that t l r f e i ~ t l : ~ ~ ~ t  

inflicted mortal injury. S. c. M i ? i t o t i ,  15. 

5 22. khidtmrc. Competent on Issue of Self-lhft.nhc.. 
Ordinarily, uncommunicatcd threats are not atlniis~il&~ ill homicaide c:l%s. 

hut where defendant offers evidence of self-defcnse, aud twtimony t ~ f  threatb 
made by deceased against him shortly before the fatal occurrence tend to 
throw light on the occurrence and have an explanatory effect oil the plea of 
self-defense, such uncommunicated threats are  con~petent and the csclusion 
of testimony thereof is reversible error. 8. v. A f i ? ? t w ,  1.5. 
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13OMICII)E---Con ti17 ued 

Where defentli~nt pleads self-defense, testimony as lo the  bloody condition 
of the  room immediately a f t e r  defendant's f a t a l  attach on deceased is  conipe- 
tent a s  bearing upon the  character of the attack. S. u. Cardner ,  567. 

And, therefor?, photographs of the  room talcen imm(x1iatelp a f t e r  the fa ta l  
cwoun te r  a r e  competent t o  i l lustrate the  teqtimony of the witnesses. Ib id .  

# 23. Sufficiency of Hvidence a n d  Nonsuit. 

C'ircumstantial evidence held insufficient to show thut defendant was  the  
perpetrator of the homicide. 8. v. Harvc>!l, 6 2 :  S. v. Cioffey, 110. 

When a n  intentional killing with a cleatlly weapon 11:~s been established, the 
lam implies malice, and the Sta te  cannot be nonsuited. S. 1;. Brooks, 68. 

Evidence Rc It1 sufficient to snstnin verdict of guilty of murder in the  first 
degree. S. 1;. L i t t l e ,  417. 

Exper t  testimony that  deceased d i 4  ":I. :I rohnlt of n bullet wonntl, injnring 
the spinal cord, causing paralysis, general (lccline and nlalnutrition nntil  his 
death" i s  sufficient evidence tha t  the bullet wound canwd dent11 ~ l o t w i t h ~ t i ~ l d -  
ing the  elapse of some five months between the in jury  and death. S. v. Cul- 
berso?t, 615. 

Evidence tending to show tha t  defendant perpetrated or tittempted to perpe- 
t r a t e  the  crime of arson upon a dwelling house and thewby prosinlately caused 
the  deaths  of the  occnpants, is sufficient to be snbnlitled to the  jury on the  
charge of murder  in first degree. S .  c. A ? r d ~ ~ x o i ? ,  T2O. 

9 27a. F o r m  a n d  Sufficiency of Ins t ruct ions  i n  Gcnoral.  
I n  th is  homicide prosecution defendant pleaded self-defense. The evidence 

tended to show t h a t  dcfmdmit  went to  a social gathering with a loaded pistol 
in his pocket, th:lt while there he got in an  impromplu dice game with his 
uncle, another guest, and tha t  his uncle lost and hecame greatly incensed and 
la ter  moved to a t tack defendant with a loaded gun a s  drfendant mas sit t ing 
ill his ca r  waiting for his companions in order to leave, and t h a t  in the encow-  
t w  his uncle fired twice and defendant fired once, inflicting f a t a l  injury.  I t  
was  not clear from the evidence a s  to which fired first. Held:  An instruction 
to the effect that  if defendant nrnled hinlielf and n e n t  to the  gathering with 
the  intrntion of using the weapon if he  got in to  a fight with deceased, and 
provolted a fight in which both used deadly weapons, def~zndant mould be gnilty 
of murder  in  the second degree, must be lleld fo r  prejudicial error, since the 
instruction, altllongh correct in itself, i s  not supported by the  evidence. S. v. 
Alston,  555. 

9 27b. Ins t ruct ions  o n  Presumpt ions  a n d  Burden  of Proof.  
Testimony by defendant t h a t  he  shot deceased does not support a n  instruc- 

tion tha t  there was  an  admission tha t  defendant killed cleceased with a i1c:~dly 
weapon. S. v.  Aiintoit, 16. 

1)efrndant's plea of not guilty puts the  credibility of the Sta te  evidence in 
issue, and where the defendant does not go upon the s tand but  the Sta te  intro- 
duces testimony of an  alleged confession made by defendant tha t  he killed 
dtveased with a deadly weapon, i t  is  er ror  fo r  the  court  to assume t h a i  the  
testimony is t rue  and instruct the jury that  the  burden is  upon defendant t o  
rehut the  presumption arising from a killing with a dtvidly weapon without 
predicating such instruction upon a finding by the  jury of the  requisite facts. 
S. v. Sncad,  37. 
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g 27e. Charge on Question of Manslaughter. 

A new trial is awarded in this case for that according to the record the court 
used the word "murder" rather than the word "manslaughter" in its charge 
upon the offense of manslaughter. S. u. Weaver, 39. 

§ 871. Instructions on  Question of Self-Defense. 

Defendant's evidence tended to show an assault made upon him a t  hih place 
of business operated in his residence. Held: An instruction on the right of 
self-defense predicated solely upon a felonious assault and omitting to charge 
upon defendant's right to stand his ground in the case of a nonfelonious as- 
sault, is reversible error. S. v. Minton, 15. 

Instruction held error in failing to charge upon defendant's evidence that 
he had abandoned fight and so notified adversary. P. c. Colrell, 28. 

Where the court charges the law on defendant's right of defcnse of himself 
or any member of his family against unprovoked assault, defendant cannot 
complain of a subsequent correct instruction, supported by the State's evidence, 
on the right of self-defense if i t  should be found by the jury that defendant 
provoked or willingly entered into the affray. S. 2;. DcRcrry, 147. 

The facts and circumstances surrounding the assault in this caw, with 
defendant's testimony that as prosecuting witness opened the door of his cab 
and attempted to come on him with a tire tool, defendant pulled out hi? knife. 
opened it, and jumped out of his truck and met prosecuting witness in the 
street, is held to show that defendant entered the fight voluntarily and witli- 
out lawful excuse, and therefore there was no error in the refusal of the trial 
judge to suhmit to the jury defendant's plea of self-defense. 8. 1%.  Rumiolph, 
228. 

Defendants introduced evidence that  deceased was a man of violent chur- 
acter. Z?c,ld: An instruction during the trial to the effect that such evidence 
was competent upon thc plea of self-defense, without any instruction in the 
charge or elsewhere applying such evidence to the question of defendants' 
reasonable apprhension of death or great bodily harm from the attack which 
their evidence tended to show deceased had made on thcm, is iusufficirnt to 
meet the requiremnts of O.  S., 1-180, notwithstanding the a b u r n c ~  of :I ru111wt 
for special instructions. S. v. Riddle, 251. 

Whrre the evidence shows that defendant was 011 liis own premiws, :ln 
instruction which predicates his right of self-defense upon a felonious as5ault 
being made upon him or, in the event of a non-felonious assault, hic duty to 
retreat to the wall, must be held for prejudicial error. S. u. Grant, 52%. 

The evidence tentled to show that defendant went to a social gathering with 
a loaded pistol, had an altercation with another guest, and, in an encounter in 
which each shot :it the other, fatally wounded such other guest. Held: I t  
was error for the court to give the State's contentions on this phase of the 
evidence without giving defendant's opposing co~itentions that the fact that 
defendant hat1 a loaded pistol in his pocket would not clrprive him of his legal 
right of wlf-tleftww if he made no unlawful nse of tlic pistol prior to  the 
;~tt:ic.lc ~lpon him by deceased. S. v. itlston, 553. 

$j 2711. Duty to  Charge on Less Degrees of the  Crime. 

Defendant testilied to the effect that he was a taxicab driver and carried 
a pistol in his taxi. that  upon reaching home he took the gun in the house, and 
that the pistol accidentally discharged, inflicting fatal injury to liis wife, a s  
he was throwing i t  on the bed. Held: I t  was error for the court to fail to 
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submit to the jnrg the qnestion of defendant's gnilt of' manslaughter, and a 
nvw trial i i  n\rilrtlttl npon his appeal from conviction of murder in the second 
dtcgree. S. 2.. C'lirldrv ss ,  208. 

# 29. Judgn~c.nt and Sentence. 

I'pon verdict of guilty of arson, G S , 14-33, there being no recommendation 
by the jnrg in r e ~ p w t  to the pnnishmcnt, and verdict cbf guilty of murder in 
the first tlrgrt~,. G .  S.. 14-17, centenw of tlt.atl1 is mantlntory. R. v. A~!dr .~so~r,  
-', r ..0. 

IIUSRASD A X )  WIFE. 

# 4. Presumption That Wife's Services Are Gratuitous. 
The pre<nmption t l ~ n t  srrviccs rendered 1)s the wife to her husband :Ire 

gratnitons iq not ~ o n c l ~ ~ s i r e  ant1 may be ortwome by er i  lcnre tcwding to <how 
that  the serrices were 11ot gr:~tuitou% Eqolc s ton ?;. E g p h t o n ,  DM. 

# l ab .  Contracts Between Husband and  Wifc. 
1111sbxntl and wife may enter into a contr:~ct creating :t l~nsiness plrtncrsl~il) 

I~etween them, G. S., 62-2, bnt where the wife's separate estate is involvctl a s  
:I plrrt of the p:~rtnershig property the provision of G. S., B'L-12, must be 
ol~served. Egfjlcston v. Eggleston, 668. 

Plaintiff wife songht to  establish an implif3tl partnc'rship agreement based 
nllon her personal services to the bnsiness. lfc~ltl: An il~struction predicating 
plaintiff's right to a share in the partnership assets solely upon a gift i ~ i t c r  
viuos to her by her linslmnd, is error. Ibicl. 

fj 14. Creation nnd Existence of Estates by Entireties. 

Under the rule in Shrllcr/'s ccisc n tlwise to R. and bi.; wife during their 
natnral lives and then to IL's Iawfnl 11c\irs, vests the fee simple in the male 
devisee subject to the life rs tatr  of his \\ ift,, and docs not create an estate by 
entireties. IZatcls v. Roebuck, 535. 

# 17. Nature and Elements of Offense of A b a n d o n n ~ ~ n t .  
Separation by consent is not abitndonmrnt. AS'. v. Carson ,  151. 
(2. S., 14-32", is penal in nature and must be strictly construed. Ibid 
The offcnse prowribed by (:. S., 14-322, is tlic willful or wrongful separation 

of husband from his wife coupled with his \villfnl failure to  provide adequate 
support for her according to his means mid st:ttion in life, and wrongful dis- 
c'ontinuance of cohabitation alone is not a criminal offense. Ib id .  

fj 22. Sufficiency of Evidence and Nonsuit in  Prosecutions for  Abandon- 
ment. 

Testimony to the effrct that tWfendtmt and prosecutrix separated and that 
lie had ceased to proritle for her support is insufficient to be submitted to the 
jury in a prosecntion for abandonment, since it  fails to show an nnjustitiable 
or w r o ~ ~ g f n l  tlesertion, o r  that the failure to support was willful. S. v. Ctrrson, 
151. 

1NI)EMXITY. 

2b. Construction and Operation of Agreement-Losses Covered. 

Evidence tending to sliow theft of money and chtwks from safe a t  night, 
and that safe must have heen opened by person ltnowil~g combination, with 
evidence exculpating all persons other than employees who knew or had known 
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the conlbination of the safe, held sufficient for jury in action on policy indenl- 
nifying insured against theft or embezzlement by employees. Bottling Co. o. 
Casualty C'o., 411. 

§ 2d. Extent  and  Proof of Loss. 
Insured is not entitled to recover the face amount of checlrs abstracted from 

his safe in the absence of evidence that insured took reasollable action to 
avoid loss thereon bnt nerertheless suffered loss in the amount claimed. 
Bottling Co. w. Casualtlf Co., 411. 

ISDICTRIENT. 
9 9. Charge of Crime. 

An indictment which follows sn1)stantially the langnage of the statute as to 
its essential elements ~neets  the requirements of law. S. v. Ru?ldolph, 228. 

I .  Motions t o  Quash for Incompetent Evidence Before Grand Jury.  

I t  is incumbent upon defendant to show that all the witnesses heard by the 
grand jury mere disqnalified or that all the testimony before the grancl jury 
was incompetent in order to be entitled to qnashal of the indictment, since 
quashal on this ground will not be allowed if some of the witnesses were qunli- 
fied or some of the evidence hefore the grand jury was competent. 45'. 7'. 

Choate, 401. 

§ 20. Variance in  General. 
An indictment for larceny of an automobile which had been seized l)y officers 

of the law which lays the ownership of the antomohile individually in one of 
the officers who had seized it, will not be held fatally defective, since snch 
officer was entitled to hold the arltonlol)ile and approve bond for its retnrn, ant1 
thus had a special interest therein sufficient to obviate a fatal variance. R.  v. 
Law, 443. 

§ 22. Sufficiency of Indictment t o  Support Conviction of Less Degrees of 
Crime. (Sumciency of evidence to require instruction on, see 
Criminal Law $ 53g.) 

An indictment for  robbery with firearms will support a conviction of the 
lesser offenses of common law robhery, assault, larceny from the Derson, or 
simple larceny, if there is evidence of guilt of such 1essc.r offenses. AS, t.. IIrIl .  
6.59. 

IKJUKCTIOSS.  

1. Xature and Grounds of Injunctive Relief in  General. 
Licensed barbers in their individual capacity mag not challenge the consti- 

tntionality of Chap. 941, Session Laws of 19.17, by i~ljunction upon tllr gronnd 
that the granting of licenses to returned veterans under the provisions of the 
statute ~ ~ o u l d  tend to lower the standards or destroy the security of the trade, 
since there is no allegation of specific injury to personal or propczr'ty right 
snfficient to invoke erl~~itable jurisdiction. Xotlel /  v. Bortrd of Bnvbrr E X ~ I V L -  
iners, 337. 

5 2. Inadequacy of Legal Remedy. 

Licensed barbers may not attack the comstitutionality of Chap. 9-11. Sespion 
Laws of 1947, by injunction on the gronnd that the gmnting of licenses to 
retnrnrd veterans under the provisions of the act wonld result in unlawful 
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caompc,titio~~ wliicli would diminish their income from tlr13 trade, or even a m o n ~ ~ t  
to its confiscation, since if the act is nnconstitutionnl there is nileqnnte rtsmedy 
by prosccwtion of interlopers. J i o t l c t ~  7.. 8onl.d of Bee? bcr Exa)nintrs, 337. 

Snit hy an c\-pcrienced barber who had applied for and was refused license 
for fnilrirc to pas< the r~nmina t ion  of the Board of Barber Ex~minerq.  to 
enjoin the Xonrd from issuing licenses to reti~rnetl vc,ter:~ns withont an ernm- 
ination nntlrr the provision\ of Chap. 941, Session r,nwr, of 1941, is dcterm~ned 
upon its me~.its I h ~ d .  

Inj lu~ct io~i  will lic whcre ~~t leqna te  remedy is riot 011t:iiunhle through atlmiii- 
istmtivc agency. Trfl~z..iit Co. v. Conch Co., 7%. 

5 4d. S u b j t ~ t s  of lnjunctivr Relief-Suisanccs. 

In n snit h$ private iridivitlualu to restrain :I ml~nic.ipality from emptyill:: 
untreated sewc'ragc into a stream. from which n p~tblic drinking-water supply 
is not t n k e ~ ~ ,  :I complaint which fails to allege that plaintiffs own land along 
or adjacent to the stream and that the acts complained of constitntc a nuisance 
resulting in continuing, irrcparahle damages, is demurr,~ble. I3atth-8 v. IJur)tn- 
vi1k3, .X3. 

4e. Subjects of Injunctive Relief-Personal Contractual Rights and  
Duties. 

Stipulation in contract that employee should not work for competitor in 
desigmtetl trrritory for prescrihed period after twmination of employment 
with plaintiff held broader in territorial eutent than necessary for reason:lhle 
protection of plaintiff, and was therefore void, and injunction would not lie to 
rrstrnin violation. Noe v. AfcDevitt, 242. 

§ 4f. Enjoining Institution o r  Prosecution of Civil Action. 

Where an action to try title is pending, a judge of the Superior Conrt has 
judicial power to issue an order restraining a party to the action from further 
ac'tion or proceeding to obtain possession against a tenant of the adverse party. 
G .  S., 1-493. J f m s o r ~ / i l l  v. Lce, 35. 

3 4g. Enjoining Commission of Crime. 
Fact thnt ar ts  complained of are crimin:~l untler monrpoly ctatnte docs not 

preclude injnnctire relief when plaintiff alleges relief is necessary for protec- 
tion of his hnsiness. Transit Co. 2;. Coarh Co., 768. 

41. Protection of Franchise Rights. 

Equity may enjoin libelous or slanderous statements affecting plaintiff's 
business, even where no hreach of trust or contract is involved, when irrepar- 
able and continuing injnry is alleged and it appears that injunction pending 
final determination of the action is necessary for protection of plaintiff's bnsi- 
ness o r  property rights. Trnnsit Co. v. Cotrch Go., iGS. 

The fact that  the unfair practices complained of are  made criminal offenses 
by statute, G .  S., 75-1; G. S., 75-5, does not preclnde a common carrier whose 
franchise rights hare  been injured and threatened by tli~? wrongful acts, from 
instituting civil action for damages and obtaining injunctive relief to prevent 
irreparable injury pending final determination of the action. Ibid. 

But carrier is not entitled to injunctive relief against alleged illegal sched- 
ules or fares, since adequate remedy is  available through administrative 
agency. Ibid. 
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1N.JCNCTIOSS-Continued. 
g 9. Hearings. 

In  an  action for  damages for  trespass and to enjoin further trespass up011 
in1 easement claimed by plaintiffs by dedication the burden is on plaintiffs to 
establish the property right asserted, and defendants are  entitled to  introduce 
the record of withdrawal of cledication executed pursuant to G. S., 130-96, as  
s release or  extinguishment by estoppel of record from sources to which plain- 
tiffs were a privity, notwithstanding the absence of allegation in their answer 
of such withdrawal from dedication. Pritchavd v. Fields, 441. 

5 I .  Violation and  Enforcement of Restra.ining Orders in  General. 
JJThere a temporary restraining order is issued by a judge having judicial 

power to issue the order, the remedy, if the order ic: erroneous, is by motion to 
dissolve or  by a p ~ e a l ,  and not by defiance. lZlasse?~gill 2;. Lee, 33. 

ISSURANCE. 

.fj 4. F o r m  and  S t a t u t o r ~  Requirements of Policies i n  General. 
Waivers inserted in or attached to a policy of fire insurance n-liich have the 

effect of making the provisions of the standard policy form more restrictive 
a re  void. G. S., 58-176 ( 1 )  and ( 2 ) ,  G. S., 58-1717 ( c ) .  Gloeer v. Ins.  Co. ,  1%. 

The Commissioner of I n s ~ ~ m n c e  has no power to authorize or acquiesce in 
the iwmncc of policics ~~nnuthorizcd or  forbidden by statute. Ib id .  

The rule that  insurance contracts must provide the protection requircd by 
law and that  if statutory provisions are  not therein inckuded they are  incorpo- 
rated therein b r  operation of law, does not preclude the parties from contrect- 
ing for protection in addition to the minimum prescribed by statute. Owslc!j 
v. U ( ' I I ~ C I - . Y O ~ ,  224. 

5 9. Authority of Agents and  Brokers. 
An endorsement on a policy of insurance made by the local agent without 

the knowledge of the insurer and placed on the policy after the hap~ening  of 
the event upon which liability is predicated, can be no part of the insurance 
contract and in no way binds insurer. Tranaport, Inc., v. Caszrnltu Go.. 144. 

5 19b. Construction of Fire  Policies--Risks Covered. 
A waiver attached to a policy of fire insurance which provides that the 

policy should not cover loss caused by fire originating on the property of a 
neighbor if the property insnred is situate within a stipulated distance of the 
combustible property of a neighbor, is restrictive of the provisions of the 
standard policy form, and is void. Glover v. Ins.  Co., 195. 

8 25d. Actions on F i r e  Policies. 
Insured paid the premium on a policy of fire insurance on his harn a t  the 

m t e  for a "private stable," and not the much higher ra te  for a "livery stable." 
The policy provided that  insurer should not be liable for loss if the hazard 
were increased by any means within the control or  knowledge of insured. 
Insured testified, "I work in the winter and rent horses in the summer," that  
he had run a riding academy but closed that  business when he moved to the 
premises in question, and had only four horses a t  the time of the fire, that he 
never rented horses to anybody and that  the barn was private. The fire oc- 
curred in the winter. Held: Plaintiff's evidence, even though contradictory 
or  equivocal, does not justify nonsuit on the theory that  plaintiff's evidence 
shows no liability to him on the policy in suit. Emcr1/ u. Ills. Co., 532. 
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# 13b. Liabili ty a n d  Collision Insurttnce-Collst1'11t-tion of l'oliey a s  t o  
Vehicles Insured.  

.\ policy (1esc.ril)ing a trailer coveretl lry the  contract 1)s makc ant1 gear  I I I I ~  
witllol~t sori:~l ~lnnilwr is ;I s~~ff ic ient  tlcscription to pcrrnit o r i d ~ n r c  trlifctrtl(' 
thnt the trailer involretl in the nccitlvnt was  the o111y vne of thnt tlescrigtion 
on.~lc~J  and olwr:~tetl 11y insnrtvl a t  the time the  policy was issncvl so a s  to 
identify thc, trailer :IS tho ouc covered hy the co~l t rnct .  Y ' I Y I U X ~ ~ V ~ ,  IIIC..  r .  
Cn.urrnlt~ ('0.. 1-44 

# 61. Construction of I'olieics of J I a r ine  1nsur;tnce 21s t o  R i s k s  Covered. 

A ~)rovision ill :L 1~1lic~g of mnrinr insnmnce "\vnrr;~utetl frec of pnrticnl:~r 
:Irerage nnlcw (':111sotl 1)y the ~ t l s se l  or intercst h e i ~ ~ g  strantled, sllnk, Irnr~lt ,  
on fir(. trr ill cwllisio~l." nrc,nlls i n s l ~ r r r  exempts itself from liability from :t 

y:irticular 11eril $>r loss ~ i n l r s s  suc.h loss :rrises from " b e i ~ ~ g  stmntled, s l u ~ k .  
bnrnt,  on fire o r  in collision." Rtrro~t 1'. 1t1,u. ('0.. S2R.  

h policy of nrnrine insnr:mce indemni fy i~~g  ngninst loqi rnnsed by "collision" 
does not cover los< wc:rsioned by c o ~ ~ t a c t  hetwclcw thc. vl'wel nntl :I snbrnergtvl 
obstrnction. I b i d .  

ISTOSI( 'AT1SG I,I(jUOIt 

9 3. nrflnitions-"Intouicating Liquor." 

Test i~nong tha t  defendant had ill his posscssion slot, gill iq evitleuw of posw.:- 
sion of intoxicating liqnor. G. S., 18-1. A. I . .  Holbrook, 582. 

3 8. Forfe i tures .  

The j~~r is t l ic t ion to tlecl:~re forfeiture of :r wlric~le used in the transportation 
of intoxicating liqnor i s  i n  the  conrt wl1ic.h hn.: jnris~liction of the  offe~rse 
charged against  the person opcmting thc  vehicle. B. S., 18-6. S .  z'. h'(vr.ix. 18 

1)cfeudant was  tried in the  Recordrr'h C'onrt upon a w a r m u t  charging the 
illegal t r a ~ ~ s p o r t a t i o n  of into\-icLnting liqnor. Tht, State  accepted a plea of 
guilty of nnlnwfnl posscssion, ant1 the  jndsrnent. nfter imposing n suspended 
sentence, ordered that  the vehicle used hy tlefendant hc returned to  him. S o  
: I~~M' : I I  w:~s taken. Thereafter the sheriff filed :i petition in the Snperior Conrt 
to co~~fiscnte  the vt,hicle. Hc'ld: The Snperior Court w:~u without jn r i sd ic t io~~  
of the  petition ant1 jntlgment of confiscation and sale is  reversed. I b i d .  

.In indictment for  larceny of nn a ~ ~ t o m o b i l e  which h:rd heen seized by officcrs 
of the  law \\-l~ic.h h j s  the ownership of thv :~ntomol)ile ~nt l i \ id~inl lp  in one of 
the officers who had seized i t ,  will not he held fat:klly defectirt,, since such 
n f i c f~ r  wa.: t~ntitletl to hold the automobile irntl approve houd for i t s  return,  
and thns  hat1 n .perin1 in ter rs t  therein sntficient t o  obrintc :I fatnl  variance. 
8. ?I. L a  tc, 443. 

9 9b. Presumpt ions  a n d  Burden  of Proof.  

The proriso of G. S., 18-49. permitting t h r  tmnsportation of alroholic bever- 
ages not in excess of one gallon from a county which ha.: elected to  come under 
the  Alcoholic Beverage Control Act to another c o m t y  not coming under the  
provisions of this Act, is  n mat ter  of tlefense, and i t  is incumbent upon the 
defendant to bring hih cnse \vilhin thp exception either from the  State'.: eri-  
tlence or  from his own. N. 1.. Holbrook, 5g2. 

5 913. Sufficiency of E:vidrnce a n d  Sonsui t .  

'The State's evidence tending to show tha t  officers f o n ~ ~ t l  in defendant's car.  
which defendnut was  driving, fou r  fifth gnllon bottles of intoxicating liqnor 
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intact and  four  broken bottles from which some of the  contents had  leaked out. 
nll of which contained o r  had contained sloe gin, iu held sufficient to  overrule 
nonsuit in a prosecution under G. S., 18-2, fo r  transportation and  possessiot~ 
of intoxicating liquor in n county \vhich had not elected to  come under the  
Alcoholic Beverage Coutrol Act. G. S., 18-36, ct scq. S .  c .  Ilolbrook, 682. 

Evidence tha t  defendant was  apprehended nt  a i t i l l  which was  then in oper:r- 
tion and which had manuf :~ctnred  about a gallon of whiskey, and  t h a t  11po11 
.wing t h e  officer, he  fled. is  sufficient t o  be submitted t o  t he  jury  on each of 
the  charges of posses.ion of nontnx-paid whiskey and possession of property 
deaigned fo r  t h e  man~~fnc . tu re  of intoxicating liquor :rud aiding and  abett ing in 
i t s  manufacture.  S. c. Pctcrsutr, 736. 

JUDGES. 
g 2c. Coxnniissions. 

The recitation of a n  c>rrolleons da t e  in the  concluding par t  of a cornmiscion 
to  xu em?rgtwcy jadge to hold a te rm of conrt will not i nwl ida t e  t he  commis- 
sion when i t  is  manifestly a clerical e r ror  without tendency to  mislead when 
the  commission is  constrncil in i t s  entirety in t h e  light of the dates for  the 
commencement of the  terms of conrt. S. c. Andcrso?~, 720. 

3 1. Sature and Essentials of Consent Judgments. 
A consent judgment is  not the judgment of t he  court upon the  merits, but 

is the  agreement of the  parties which acquires t he  s t a tu r  of a judgment 
through apgrornl  of the  jntlge nnd i t<  recor(1:rtiou in the records of the  court. 
X c R a q  v. .UcRaru, 714. 

A consent judgment should show upo11 i t \  face tha t  i t  i- :III agreement of the  
parties entered upon the  recort1.c with the  consent of the  conrt ,  and when a 
j u d g m n ~ t  discloses t ha t  the  cause w m e  on fo r  hearing by n caourt and  tha t  t he  
court considered and decided the  controversy on i t s  merits, the  judgment is  not  
a consent judgment, and  the fnct tha t  the  "OK" of con1nst.1 is  entered a t  the 
foot of t h e  judgment does not a l te r  i ts  character.  Zbid. 
,I consent judgment has  no g rea t t~ r  force o r  effect t han  a judgment rendered 

upon t r ia l  of issues, ant1 if the  conrt has  no jurisdiction of the  subject matter,  
the  jatlgment acquires no villidity l ~ y  rcason of the fnct t ha t  i t  is  a conswt  
judgment. Ibid. 

Boa. Jurisdiction of Trial Court to Modify or Correct Its Judgments. 
The  pnmer of a court  to correct i t s  records to  make them speak the  tn i th  

extends to clerical e r rors  o r  to make the judgment enterwl express correctly 
the  action taken by the  conrt, but not to the  correction of t w o r r  of lrtw. III re  
Will of Hine. 4OT,. 

§ 23. Life of Lien for Purpose of Execution. 
A party may not enjoin execution on :I judgment until the st :~tute of limita- 

tionr has  run and then plead the  ba r  of the rtntnte ng:rin-t the jntlgmrr~t.  
li'oldcn o. Tutten, 204. 

g 25. Procedure to Attack. 
A juilgment rendered on n a~iperscdcas baud i s  of indrpeu(1ent force and  may 

nol  be attacked on the  ground t h a t  t he  original judgment was  void except for  
f raud o r  essential invnliclity of t he  original judgment. Ho ldc )~  u. Tot tc)~ .  201. 
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This nction was  institntetl to sct aside a tlirorce tlecrcbr obtninrd on sc~rvicLc 
1)s prthlication. Plaintiff allrgcd that  the a\.erments in t h r  affidavit for  s t ~ r v i w  
b y  publication t h a t  affiant had ;I good rxnse of ;~c.tion ; ~ n d  th:lt the f:ic'ts t lr twin 
:~ll t~gciI a s  constituting g ro~~nc l s  for divorce h : ~ d  esistc~d to affiant's kno\vl(vlgr. 
\vcbrr f:~lsc.. IIrlrl: The remedy for  the tlefocts nllrgrtl is hy motion in t h ( ~  
origin:~l c:unsr, and clefend:rnt's tlrnl11rrt.r to the indepc~ntlent action hroi~glrt 
in nnothcr county was properly snst;~inctl. S i r ~ r r i r o ~ r ~  t.. Sirrlt)zot~.s. 238. 

A11 independent nction, cvtw on the grottnds of f n ~ r i d ,   mi^^ he trcatrti ;IS :I 
ntotion in the cause if hrought in t h r  c o ~ u ~ t y  \rlicre jntlgmcnt W : I ~  rc'~rtlerecI. 
l ~ n t  not if broilght in another connty. I h i d .  

.\lIeg:~tions that  in defcntlnnt's prior nt.tion for divorcr lie testifitvl f a1s~ ly  
th;t t  tlrr purties had lived separately :11rt1 :\l,tirt nlore tlt:nl two years prior to 
t l h ~  institntion of the  action. and that  h e  lmcw of the f;tlsity of s11c.11 t rs t imo~iy.  
charge intrinsic fraud, and the  rtmetly to attack the j n d p i c n t  is  1,s motion ill 
tlic cause and not by independent action. Ib id .  

'The proper procedure to  a t tack a d i rorcr  d t r r e r  on the ground that  plaintiff 
lint1 nut heen a resident of t he  S ta t r  fo r  six lnnnt l~s  p re~ml ing  the  institr~tiolr 
of the  action, G .  S., 50-6, i s  by motion in the cxnw. Rr!!orlt 1;. Bryclnt, 287. 

'I'he finding of the  court, supported 1))- rvidencr, tha t  plai~ttiff was physic!:~ll>- 
prosent in this Sta te  for  more than s i s  months prior t o  insti tnting action for 
divorce and t h a t  he regarded his rrsidencc here a s  a perm;tnent home, is snffi- 
c3ient to support  jitdgment denying defendant's niotiun in the cause to  set aside 
the divorce decree on the ground of \\-ant of the jurisdictional reqrliremrnt of 
domicile. I b i d .  

Void jntlgment may be collntcrnlly nttackrtl o r  igno~et l  \\-ith~)iit prtwf or 
s~tggestinn of merit. McRary I; .  McRary, 714. 

# 278 ( 2 ) .  Motions to Set Aside Default Judgnwnts Uilder Soldiws' and 
Sailors' Civil Ftelief Act. 

The Soldiers' nnd Sailors' Civil Relief Act of 1040, 30 U.S.C.A. appx. $20 ( 4 ) .  
i s  limited by i t s  express terms to judgments entered "on n dcfnnlt o f  any 
appearance by the  defendant." L i g h t ~ w r  v. Hon~zc, 199. 

A finding tha t  defendant has  no m e r i t o r i o ~ ~ s  defense is ;I f indil~p t l ~ : ~ t  dt?fentl- 
an t  has  no "meritorious o r  legal defense" \vithin thc mcJnning of the Soldiers' 
and Sailors' Cfvil Relief Act. I b i d .  

Upon the  hearing of a motion ~ i n d e r  the  Soldiers' ant1 Sailors' Civil Rclirf 
Act to set aside n judgment, t he  findings by the conrt thnt  defendant had fltll 
opportunity to present h is  defense, t ha t  he presented a l l  facts available to  I ~ i m .  
and tha t  such facts do not c s t a l ~ l i s l ~  a meritorions defense, obviates finrli~rg 
that  defendant had not been prejudicctl by renson of military service in ma!+ 
ing his tkfense, since if defendant has  no valid dcfonse 111. has  not heen p r t ju -  
diced. I b i d .  

§ 27b. Void Judgments. 
Jnristliction is a prerequisite of a valid jndgnient, and n judgment rendered 

without j i~~ i sd ic t ion  is  a nullity and may be collaterally attacked or  igrored 
without proof o r  snggestion of mcrit. dlcRnr!l I . .  .llrRflr!,, 71-1. 

# 50. Matters Concluded by Judgment. 
I n  n suit  to inroke the equitable jurisdiction of the conrt  to permit t r n s t c e ~  

to sell par t  of t he  realty to preserve t h e  purpose of the chxritahle trust ,  ciecrer 
authorizing w l e  hy the trustees neccssi~rily adjudicates title in the trustees, 
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and  is  conclusive a s  a holding i,? rcm in a snbsequcnt suit  fo r  authority to sell 
t he  remaining property, even though the  charity which, iu the second suit. 
asserts i t s  r ight t o  control and administer the t rus t  funds a s  trnstc,e to carry  
out the purpose of the trust ,  was  not a party to the prior snit ,  dlcKau v. 
Presbyterian Foundatiol~.  309. 

The validity of the s ta tu te  providing fo r  the licensing of barbers and the 
control and regulation of the  t rade  having been jndicially determined, the 
validity of the  act may not he attaclrecl in a si~bsequent suit. dlotlcl~ 2:. Ronwl 
of R a r b t r  Exnminers, 837. 

S 31. Conclusiveness of Adjudication-Foreign Judgments .  
The court of another f ta te ,  having jurisdiction of the parties, entered dccrre 

for  divorce, and in awarding alimony, directed the  husband to convey to his 
wife his interest in lands located in North Carolina and provided that  upon his 
fnilnre to do PO the decree 41onld operate a s  a conveyance. Hcld: While the 
divorce decree was  within i t s  jllrisdiction and i t  had authority to enforce i ts  
order fo r  alimony by i t s  process irz pc'rsonana, the judgment ill rcna is a nullity 
ancl does not affect title to the  lands in this Sta te  nor  esta1)lish any right in 
the  property enforceable in this State. J lcRarv v. McRory, 714. 

3 32. Operat ion of Judgment s  a s  B a r  t o  Subsequent  Action i n  General.  
The present plaintiffs and defendnnt were parties defendant in n proceeding 

under the Torrens Law, but the  description of the  land in that  proceeding did 
not include the  land claimed by plaintiffs in this snit. Held: Plaintiffs in this 
*nit could not have fil~cl croswomplnint against  defendant herein to  t ry  title 
to the  land not tlescribetl in the Torrens proceeding, and therefore the judg- 
ment in that  proceeding cannot operate a s  an  estoppel, the  matter in dispute 
not heing cognizable in the former action. Dnvis v. Morgon, 78. 

Judgment in an  action for (Inmages allegedly resulting from a frnutlulent 
conspiracy to extingnish property rights of plaintiff i n  lands and furnishings, 
without seeking recovery of the personalty o r  realty o r  for injuries to  the 
realty, does not ba r  a subsequent acBtion to recover the lands nnd personalty on 
the  ground of a resulting trust .  If~tndle o. Grady, 169. 

Adjudication, upon defendant's motion for  a continuance under the  Soldiers' 
and Sailors' Civil Relief Act. t ha t  defendant had made a general appearance, 
is  res judicata upon a snbseqaent motion to set the judgment rendered aside. 
Ligh  tnel- v. Booqle, 199. 

A judgment may not be attacked on the ground that  defendant was  released 
by the release of his co-debtor, who was  not a jltdgment debtor, when such 
defense conld have beell raised prior to the final judgment. Holdc~i  v. Tottc , I ,  
204. 

JURY. 

8 4 W .  Preservat ion of Objections a n d  Waiver.  
Objection to  a special venire is  waived by failure to challenge the ar ray 

until  a f t e r  t r ia l  and judgment. S. u. A~zderso??, 720. 

Objection to individual jurors is  waived by failure of challenges to the polls 
and failure to  exhanst peremptory challenges. Ibid. 

8 9. Special  Venires. 

A written order entitled a s  of the action, commanding the sheriiT to summoll 
n special venire of twenty-fire freeholders from the body of the connty to 
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nlqwar on a spec.ifiecl dnte to  ac t  a s  jurors in the  case, i?, in snbstnnco n bl)c'ci:~l 
wr i t  of venire fncius. S. r.. A ) r t l o w ~ t ,  720. 

An order fo r  a special venire properly specifies tha t  the  renircmen arc, to 1)(, 
f rcrholders. Ibid. 

The  f:ri111rc of tlic t r ia l  jntlge to s i g ~ l  the  order for  a ilwcial r cn i r r  clot+ ]lot 
:rlone inv:~litlate the  sprcial r en i r r ,  i t  ha r ing  bcc11 ordt,rcd :rntl ~ a ~ n m o n c ~ l  ill 
al l  o ther  rcqwcats in conformity with st :~tutt , .  Ibirl. 

# 2. Form, Requisitrs and Validity of 11c.ases. 
.\ sts:ll is  not ncsce\s:lry t o  t h ~  \;rlitlitj of n Ic,nue. I,CJIII I .  I ) ? \ .  ro . ,  .ill1 

ii. 8. I'ossrssion ant1 Quiet En.joymmt. 
The action was  insti tuted on :t hond for  prnc~rfnl w4cxp:rni.y c~xeculcvl 11.1- 

Iwsor,  who wns a life t c l~nn t  of the  p r e m i s ~ ~ s .  The Iws t ,  provided tha t  Iwwes  
shonlil 11nvc. the  right to  rcmore hniltliligs 11lncetl c~n the  hn t l  1111o1r ternli~r:~tion 
of the  1e:we. l'hc 11o11tl f r ~ r  penc'rfnl occnllnncy sl)ecitic:~lly stil1111;1tetl t h : ~ t  if 
l l w o r  shonlil 11t. cv~mpc~lleil t o  pay the  penalty of the  I l o~~ t l ,  lrssor sllor~ltl Iw 
c,ntitlrd t o  holtl the improwmc~nts .  T,es.wr (lied. t e r ~ n i ~ l a t i n g  the l w s e  prior 
to  the. cxpir:~tiorl of the  term, ant1 titlv to the  p r q w r t y  ~):lwctl  cv il!xInnfi~ to thcX 
rrmaintlcrmcn. llcld: Vndr r  the  terms of the  hond. liability t l ~ o r e ~ m d r r  \\-;IS 
couditioncd n l ~ o n  the  right to t h r  iniprorements. a ~ r t l  sinre t hc  imgrovements 
~)assc.d with the  land to  the  rcmaintlerrncn, tlie i l e ~ n ~ ~ r r e r  of the  lessor's : ~ d n l i l ~ -  
i s t ra tor  shonltl have I~een sustained. Suttft.fi?ld r. M a i ~ ~ ~ i ~ i f j ,  467, 

a 22a. Forfeiture for Xonpayint~nt of Rent.  

Wlin'e rent  i s  payal)le quarterly,  c.ontcntioil of for fc i tur r  of t h r  I e a v  for  
~ l~npmyrnen t  of the  July  q n a r t r r  rent i< nr~teunhlc n h c n  i t  :lppears t h a t  t he  
following December lrcww wrtrtr l e w x  t h a t  unlesu a ~ ~ o t l l e r  1en.e ngrcenlcxt 
n v r e  re:~rhetl l e ~ s o r  wonltl rc3poccess t he  following J n n n a ~  y, ant1 in Octoher of 
the  following year  l w i o r  insti tute< w n m n r y  ejectment a n d  weks  to rccover 
rent only from the  prior .Jnnr~ary, cirice i t  wo111tl wcm that  l e swr  h:ld wniretl 
tlrr :lllrgetl l~reaeh.  lftll?, IIIC., c. Vt )It o C'o., 113. 

\Vlwre ;I 1e:rse heqinning the  cnlentlnr year stipul:ltei: qnnrterly rt,nt;rl. t he  
t i n t  q n a r t ~ r  rent to he tlne April l c t  ant1 quarterly tlicrrnfter. the rent 14 

p:i.";~hle a t  ring time durnlg the q n t ~ r t r r ,  p. lr t icnlnrlr  when th1. 1s ,icacortl;~nt 
wi th  t he  trutc 71tcni ~~rotcctrl intergretation of t he  Ibitl. 

# 37. Actions for Intrrfcrrnct~ With Lessre's Rights by Third Person. 
'l'hr grantor  of l;lncl rc,serrfyl t he  hunting r ights  in hlmsrlf ,11111 h t r r  g:m\cl 

:In oral l w c e  of the 1111nting righti: a t  a s t ipr~la tcd  sum yrarly.  Thr s ~ i c ~ c w ~ o r  
t o  t he  g l . i ln te~ r t ~ f u ~ ~ ~ l  to  ~ernmit t he  lessec of the  hnntilig: right5 to enter  upon 
thts property fc~r  the pnll>ow of hnnting. H ~ l d :  T h e  lesic~r cannot m a i n t ~ i n  an  
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action  g gain st defendnnt fo r  damages, since if the 1~:1sc of the hunting rights 
i s  valid the  lessee and  not t he  lessor is  the  one who srrfferetl the damages, 
mhere:ls if the  ltwstl is  void defentlant cnrinot he mittle to respond in damages 
fo r  r e fwing  to r t ~ ~ g n i z e  it. Jot lc8  L.. S F ~ B I C I . ,  444. 

1,ARC'EKT. 
$ 4. Indic tment .  

A11 intlictnient fo r  larceny of a n  tintomobile whicah had been seized by officers 
of the  law which lnys t hc  onnership  of the  r~litomohile individnallg in one 
c~f  the offiveru who had seized i t ,  will not be hcltl fatillly defective, since such 
officrr w;ls entitled to  hold the  ;~utomohile ant1 approve bond for  i t s  return,  
n11tl thus li:~tl a \peci:~l  inttsrcst therein hlifficient to obviate a fa ta l  vari;tnce. 
S. 2'. Ltl rr, 443. 

§ 7. Sufficiency of Evidence  a n d  Nonsuit .  

I n  a prost~cntion for  larceny ant1 reveiving, evidence thnt  n defendant, with 
another,  was  in the  company of the  prosecnting witness in a field where the  
three tlr:~iik liquc~r, thnt thc,re:~fter the prostxcnting witness went to  sleep and 
tha t  w h ~ n  he  i~wolie a large sum of money which h e  hiid on his person mas 
gone. with fn r the r  evidence tha t  defentlant's shoe t racks  led from the  place 
rnhert> prosecuting witness slept and  tha t  a slim of money somewhat less than 
the  amount the prosecnting witness 1i;ltl lost, hut in the  same dcnomini~tions. 
was  fount1 in t1efrnd:tnt's honse :und thilt ;I pnpc'r which had heen in the prose- 
cwting witness' hillfold was  f o ~ i n d  on his premises, is lrrld sufficirxnt to  o w r n i l e  
defendi~nt 's  motion to nonsuit. S. c. T 1 7 ~ ~ r w ~ r r ,  22. 

I n  :i prowcution fo r  larceny ant1 r w e i ~ i n g ,  evidence tending only to  show 
tha t  n tlrfentlant \v\'as in t he  c.ompany of the  prosecuting witness on the  night 
prior to t he  t ime the  nloney u x s  stolen, nnd thnt  a f t e r  defendant had been 
jcliletl he  \vaa told tha t  : ~ l l  he wonltl have to do to get out of tronble would be 
to give the  prosecuting witness so much money, to which defendant replied 
'go get my daddy ant1 B," the prosecnting witness, i s  l w l d  i~isnfficient to  be 
snbmittetl to t he  jnry. I b i d .  

Circumstantial  evidence of defendiuit's identi ty :IS perpetrator of crime held 
insnfficieat. 8. c. Yir t t o r l ,  S18; N. v. M r t s w ~ r g i l l ,  612. 

3 8. Ins t ruct ions .  

An i i istr~irt ion in a larceny prosecl~tion which irr;~dvertentlg fails  to charge 
thnt  t he  tnliing nlnrt  be felonions, must be held for reversil)le error.  S. 1.. 

Xlins,uorgill, 612. 
J,IJIITATIOX O F  ACTIOSS. 

(Limitation of actions to foreclose, see Mortgiigrs.) 

$ 1 S a t u r e  a n d  Const ruct ion  of S t a tu t e s  of Limi ta t ions  i n  General .  
The  rrquirenient of G .  S., 136-19, t ha t  actions for  damages for  the  tilliing of 

:I right of way  for  highway purpo'es whr re  the  owner and  the ('ommission 
cannot ngree upon the  amount,  m ~ i s t  he commencrvl within six months from the 
completion of t he  project, is  a s t i ~ t n t e  of limitation ra ther  t h ; ~ n  ;I condition 
precedent to  t he  right of action. Lewis c. Higl lzrnu Corn.,  618. 

12a.  Effect  of P a r t i a l  P a y m e n t  i n  General .  

h partial  payment on the  principal o f  a note nnder circumsta~lces permitting 
a n  inference tha t  the debtor recognizes the debt and his  obligation to pay same 
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amounts in law to a rrvival of the indebtedness and fixes :L IIPW (late from 
which the statute of limitations begins to run. G. S., 1-47 ( 2 ) .  R!)rith 7.. 

Dacia, 152. 

§ 14. M'aiver o r  Agrremtbnts S o t  to Plead Statute. 

The fnct that reprewntntives of the Highway and Public Workq Commission 
assured the owners of the servient tenemc~nt that the ('ommission would pro- 
vide tllcm ;) wfc  approach to the new highway, does not estop the Commission 
froni p l ~ a ~ l i n g  the six months statute of limitations as  a defense to their action 
for damage\ for the taking of n right of \Tag for hi,:hway purposes. there 
being no evidence thnt the C'ommission requested plaintiffs to delay the pur 
cuit of tht4r rishts o r  that it made any agreement, express or implied, that it  
would not plead the qtatnte. Lewis z'. Highic.a2/ Corn., 618. 

MALICIOUS PROSECUTIOX, 
5 2. Valid Process. 

An iiction for nialicions prosecution must be predicated up011 a valid war- 
rant. Palcdlc 7.. Benbozo, 282. 

$j 7. I'kadings in  Actions for Maticiou~ Prosecution. 

A complaint nll(.ging the inqtitution of a criminal action promptly by malice 
and the termination of the action hy plaintiff's acquittal and also that  defend- 
ant cnurc4 plaintiff to he arrested on the warrant issued on the criminal 
action, is wffirirnt to state :I cnnw of action for false r rrest as  well as  mali- 
cious proseention. Caudlc  v. Bcnholc-. 282. 

And when the evidence discloses thnt the process was invalid, the court prop- 
erly subniirq the case to the jury on the evidence of false imprisonment. I b i d .  

1. Sature and Scope of Remedy. 
111 decreeing foreclosing of a deed of trust covering two tracts of land it  is 

proper for the court to order that the tract not covered by a second mortgage 
should be first sold before resort to be the second tract which had been ac- 
quired by the second mortgagee. Htcglres z'. Oliz'cr, 680. 

MASTER .4ND SERVANT. 

Cj 4a. Distinction Between "Employee" and ''Indepeindent Contractor." 

An independent contrnctor is one who exercises an independent employment 
and contracts to do certain work according to his own judgment and method. 
without being slthject to his employer exc!ept as  to  the result of his work. 
Perleu c. Pa?:iwg Co., 479. 

9. Wages and Compensation. 
A bonus offered by an employer to an employee to render more efficient 

service over a stipnlated period of time is not a gr:rtnity or gift, but is :I 
supplemcntnry contract and enforceable. whether the bonus is prolnisetl in :I 

fixed sum or is to be measnred by the earnings of the h11c:inrss or the efficiency 
of production. C'hc~r 7.. L c o n w d ,  181. 

Agreenlcwt to pay honns if employee hared stiplilated amount in mannfac- 
ture of products ltcld not void for wncertninty. Ib id .  
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a 39b. "Emplo~ees" Within Meaning of Compensation Act-Independent 
Contractors. 

Thr. rvitlence tended to show that dcceased was a licensed contract hauler, 
and wns engaged to haul sand, gravel and concrete from the defendant's bins 
to defendant's concrete miser along a ronte selected by defendant, but that  
defendant had no control over the number of hours deceased worked or whether 
deceased drove his own trnck or employed driver, and that deceased paid for 
his own gas and oil and madc his own repairs to his truck. Deceased n7t1s 
paid a stipulated snm per load and was also paid the hourly wage of truck 
drivers employed by defendant for that  time lost waiting in line when the 
concrete mixer broke down. Deceased was killed when struck by a train a t  a 
grade crossing while hanling for defendant on the route selected. Held: Upon 
the evidence, deceased was an independent contractor and not an employee 
within the meaning of the Workmen's Compensation Act. G. S., 97-2 ( b ) ,  and 
the judgment of the Superior Court affirming the award of compensation by 
the Industrial Commission, is reversed. Perley u. Paving Co., 479. 

§ 40a. Injuries Compensable i n  General. 
An injury compensable under the Workmen's Compensation Act must be the 

result of an accident which arises out of and in the course of the employment. 
Taulor v. Wake Forest, 346; Bolling v .  Belk-White Co., 749. 

40c. Whether Accident "Arises Out  of Employment." 
The term "arising out of the employment" within the meaning of the Work- 

men's Compensation Act refers to the origin or cause of the accident, and while 
it  nlust be interpreted in the light of the facts and circumstances of each case, 
and may not be precisely defined, there must be some causal connection 
between the injury and the employment. Taylor u. Wake Forest, 346. 

An accident ''arises out of" the employment if i t  results from a risk involved 
therein or incident thereto, or to conditions under which the work is required 
to he performed, so that  there is a causal connection between the employment 
and the injury. Bolling v. Belk-White Co., 749. 

Evidence tending to show that  deceased came to his death as  a result of a 
pistol wound while a t  a place where he had a right to be in the course of his 
employment, without evidence that  he mas authorized to keep a pistol or use 
it  in the business of the employer, is insufficient to support an award of 
compensation on the ground that in the absence of a showing of suicide i t  will 
be presumed that the death resulted from an accident, since, even so, there 
is neither presumption nor evidence to support the necessary basis for com- 
pensation that  the accident arose out of the employment. Ib id .  

§ 40d. Whether Injury "Arises in Course of Employment." 
The words "in the course of the employment" within the meaning of the 

Workmen's Compensation Act refer to time, place and circumstances under 
which the accident occurs. Taylor v. Wake Forest, 337. 

Evidence tending to show that deceased employee, a township constable, was 
also employed by a municipality of the township to  maintain order in its 
bnsincss district during certain hours of the night, and that prior to the hours 
of his employment by the town, a policeman of the municipality, who knew he 
was a constable but did not know of his employment by the town, requested 
him to go with him on a call outside the limits of the town, and that there 
he WAS fatally injured in attempting to make a n  arrest, is held to show that 
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the  f a t a l  injury did not ar ise  in  the  conrse of his employment hy defcndnnt 
municipality. Ibid. 

§ 41. Actions Against  Third-Person Tor t -Feasor .  
The  remedie? given a n  employee under the  Workmen's Compensation Act 

a r e  exclusive a s  against  the employer only, G. S., 97-10, and the Act does not 
preclude an  employee from waiving his  claim against  his employer and pur  
sning his remedy against  a th i rd  par ty  tort-feasor by common law action for 
negligence, although his rights against such th i rd  par ty  a f t e r  a claim for  r o n -  
prnsation is filed, a r e  limited. Ward v. Howlea. 273. 

I n  an  action by the atlministrator of a deceased employee against  the third- 
par ty  tort-fensor. nllegations in  defendant's anrwer  of a n  illegal agretwwnt 
hf>tween the  dependents and the  employer fo r  t he  clistriln~tion of the fund. a r c  
properly stricken on motion, since the administrator is  :In official of the  ronr t  
under  duty  to make disbursement of any recovery in conformity with statntc.  
and could not be hound by the  terms of the  agreement alleged. G. S.. 97-10. 
P c n ~ r ~  G.  Storte, 295. 

I n  :In action hy the administrator of an  employee against  the third-party 
tort-feasor, evidence concerning amount of comprniation paid by the  m ~ p l o y e r  
o r  the nmonnt thereof to which dependents a r e  entitled, i s  prohi1)itecl. G .  S.. 
97-10. Ib id .  

This  action mas instituted by the  administrator of a deceawd cmplopee 
against  the  third-party tort-feasor. Compmsation had heen paid for  t he  em- 
ployee's death under the Workmen's Compc'nsation 4ct .  Defendant alleged in 
it3 answer tha t  in the  collision causing the  death of @lamtiff'\ inteitate,  other 
p6>rcons were killed o r  injured, t ha t  the other actions growing ont of thc 
col l i+m were compromi~ed,  and  t h a t  i n  the settlement tlefendnnt made a snh- 
stantial  contribution upon the  awurance of the  attorney& fo r  the employer and 
insurance carr ier  t h a t  they mould recommend tha t  th is  action not he instituted. 
Helt?: The  allegations failed to show a contract by the  clmployer or  the  insur- 
ance carr ier  not t o  sue, or  t h a t  t he  attorneys did not malie the  promised 
racommendntion in good fa i th  ; and the  allegations were properly stricken npon 
motion in the administrator's action. Ibid.  

§ 43. Kotice a n d  F i l ing  of Claim-Limitations. 
Claimant n-as injured by accident a r i h g  out  of and in the  cor l rv  of hls 

employment. I3e reported the  accident to the employer, who, 011 the day of the 
accident, reported i t  to the  Industrial  Commicsion :tq retluired by (2. S. ,  97-92. 
Snbsequently bills for medirnl services rendered claimant a s  n resnlt of the 
in jury  were approved fo r  payment by the  ('ommission. Xo claim fo r  compen- 
sation was  filed by the employee, the employer or  the  insurance carrier.  More 
than a year a f t e r  the accident the employe(. first discovered the wrions  effects 
of the  accident and requested a hearing hefore the  Industrial  ('ommission. 
Held: No claim fo r  compeniation having been filed withiu tmrlxr monthc from 
the  da te  of the accident and no request for  a hrar ing  ha^ ing been made within 
tha t  time, and no payment of 1)ills fo r  medical treatment h a ~ i n t :  been m:lde 
within the  twelve months prior t o  the  request for  a hearing, the claim i i  
hnrred by C*. S., 97-24. li'hitted 1,. Palmer-Hcc Po.. 447. 

5 53b (3). Medical T rea tmen t  a n d  Expenses. 
Payment of medical o r  hospital expenses constitutes no pa r t  of cmnpensation 

to  a n  employee o r  his dependents under the provisious of our  Workmen's 
Compensation Act. G. S., 97-2 ( k ) .  TVhittcd 1;. Palmer-Rec Po., 447. 
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3 5312. Change  of Condition a n d  Review of Award. 
The review of s n  award  fo r  change of condition must be made within twelve 

months from the  dntcl of t he  last  payment of compensation pursuant to a n  
awtrt l .  ant1 while t he  right to review mas enlnrged by ch. 823, Session I , n w  of 
1947, to include in$ancrs in which only medical or other treatment hills a r e  
paid, the amendment provides fo r  review in  sr~cll  cases only within twelve 
months of t he  da t e  of last  payment of bills fo r  medical o r  other trentnlei~t.  
G. S., 07-47. Whittcd a. Pal~ncr.-Brc Go., 447. 

9 66d. Review of F ind ings  of Indus t r i a l  Con~iniss ion.  
I k f s  found by the  Industrinl  Commission ~ m l r r  a misapprehension of ln\v 

;Ire no1 binding 011 n p p a l .  TJ'I~ittc-d 1.. Pnlnt r r -Bw Co., 447. 
T l ~ e  rule thnt  the findings of f;lct of the Intlustrinl Commission a r e  collclu- 

sive on nppwl  when snpportt'd 11y any competfwt evidence does not preclude 
the  conrts f rom sott ing asitlr a n  nwilrtl \vhni the  flntlings, involving mixed 
q ~ ~ c s t i o n s  of lorn ant1 of fact ,  a r e  not snpportctl by evidence. Pc r . l q  1:. I'acirrg 
G'o.. 479. 

.In employer under  the  Enq~loyment  Security Act was  engaged in the  bnsi- 
ness of printing : ~ n d  publishing a newspaper and also t h e  business of operating 
:I job printing business a s  separate hwiness  with separate hooks. There:lftt'r 
;in i l~dependent corporation was  organized which took over all  t he  assets of the  
job l~ r in t ing  l~us iness  and retained all  tllc en~ployees of t h a t  department. 
IZcld: The  new corporation is  not entitled to a pro m t n  t ransfer  t o  i t  of the  
reserve fund. E )~ tp lou~nen t  Sc3r?crit!/ C'0111. 2'. Publi~lrirrg C'o., 332. 

9 60. R i g h t  t o  Vnemployment  Compensation.  
ISmployee-claimants who a r e  not directly interested in t he  labor dispute 

which brings about the  stoppage of work, and  who do not participate in,  help 
finance or benefit f rom the  dispute, a r e  nevertheless tliqualified f rom unem- 
ployment compenwtion benefits if they belong to a grade o r  class of workers 
employed a t  t h r  premiqes immediately I~efore  t he  cc~mmenc.ement of the  stop- 
page, some of whom. immediately before the  <toppage occurs, participate in, 
finance o r  a r e  directly iutercsted in c11c.h liibor di+pute. C?rc'n~plof/~nolt Corn- 
per7sniio~~ Corn. v. Murtr t~ ,  277. 

5 62. Appeals f r o m  Unenlployment Compensat ion  Con~miss ion.  

The  finding of the  Unemployment Compe~lsntion Commission tha t  employee- 
claimants belong to  the  same g m d e  o r  class of \vorlrers a s  other employees, 
some of whom, immedintely before t he  stoppage occurred. participated in and 
were directly interested in the  labor dispute causing the stoppage, is held 
supported by ample evidence and i s  therefore conclusive, there being no allega- 
tion o r  evidence of f raud.  G. S., 06-15. U n o ~ t p l o ~ m e n t  Conzpe?tsation Calm 
v. Martin,  277. 

MONOPOT,IES. 
9 5. Criminal  Liabil i ty.  

l'he violation of Chap. 328, Session Laws of 1947, declaring the  public policy 
of this Sta te  t h a t  t h e  right to  work shall  not be dependent upon membership 
or non-membership in a labor union, i s  a criminal offense. R. v. TVl~italx~r, 
352 ; 8. v. Bishop, 371. 
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l a .  Xature and  Distinction Between Mortgages and Othcr Instrumrnts. 
A clause in the deed which provides for a reconrey:mcc\ pn the ~'on~lit~io11s 

slated, nothing else appearing, would seem to stamp tl~ts t r : ~ ~ ~ s : ~ r t i o r ~  a s  n con- 
ditional sale and not a mortgage. Willicrtns 1.. Joincs, 141. 

17. Rights and  Liabilities of 3Iortgagrcs and Crsltnis.in Possession. 
In  an action by the mortgagee in p o w b 4 0 n  to foreclose. dcfendants may 

not contend that the mortgagee must nccoiu~t for rents and profits while in 
possession when no mich relief is sought I)g them ill t l~e i r  pleadings. In the 
present case there was no tender or allegation of n tlcsire to rcderru. Ilitr~ltt r 
v Olivt r ,  680. 

20. Partie5 Who May Pay Drbt  a n d  Denland Assign~nc-nt. 
J,c<wes arc  entitled to pay the debt secnretl I I ~  :I t l e ~ l  of t r l ~ \ t  to 1)rctc.nt 

tl1re:r tened foreclosnrr In order to protect thcir le:~scholtl rstn te in ;I pxrt of 
t l ~ e  mortgaged premise\, :mtl to h a w  the tlccvl of t rui t  and notei securctl 
therrhy assigned or delirered to them mmncrlctl nntlcr the ( y ~ ~ i t a h l e  doctrine 
of ~nhrogntion. Lcno ?. Ins. Co. ,  501. 

5 ROa. Riglit t o  E'oreclose in  General. 
The law does not recognize partial foreelosnrt., and where more th:ln onc 

tract of land is inclnded in a mortgage or deed of trnst, all lying in the s:lmta 
cc~mlty, a foreclosiire of one tract, either hy action or exercise of the power 
of sale, extingnislies the mortgage or deccl of trust and termin:ltes the reln- 
tionship of mortgagor and mortgagee or trn\tor and cesQti qnr  t rus t .  I,alidct? 
2'. T,n?/dor.  5. 

9 30i (1) .  Lunitntion of Actions t o  Foreclose. 

\fT1'hcre partial payment is made on a note secured by deed of trust, :iction 
to foreclosc the instrument is not barred until ten years from d a t ~  of , c ~ h  
p a ~ m e n t .  G. S., 1-47 ( 3 ) .  Smith v. Davis,  172. 

§ 30i  (2). Prcsun~ption of Satisfaction of T r n n s  of Deeds of T r u d  or  
Mortgages. 

('onstruing the language of G. S., 4.5-37 ( 5 ) .  with refe~ence to the caption of 
the original act and tlie purpose sought to be accomplished, i t  is hcld tlie 
presnmption of payment of a mortgage or deed of trust arises in favor of 
creditors or purchasers for valuable consideration from the mortgagor or 
triistor who extend credit or purchase after the expiration of the fiftetbn year 
period, and does not arise in favor of those who become creditors or pnr- 
chasers for valuable consideration prior thereto. Smith v. Davis, 172. 

§ 31b. Part ies  and Procedure i n  Foreclosure Proceedings. 
I n  an action by n successor gnardian against the origin11 guardian to recover 

fllnds of the estate which the original gnardian had loaned to himself and 
secured by deed of trnst, j ~ ~ d g m e n t  mas entered for the a ~ n o ~ ~ n t  and foreclosure 
of the deed of trust decreed. The trustee in the deed of trnst was not a party 
to the action. Held: The decree of foreclosnre is invalid, since jurisdiction of 
the trustee, who has legal title to the res,  is prerequisite to such order, and 
defect cannot be cured hy order making trustee a party ?!?tnc pro tune. Grad71 
v.  Parker, 54. 
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9 33d. Report of Sale and Confirmation. 
Whether the resident judge during vacation and at  chamber.: map ('onfirm a 

foreclosure sale of a mortgage deed of trust without conwnt of t h e  parties, 
U. S . ,  1-818, qucerc. Cradu I . .  Parker, 54. 

9 80e (1). Laches and Linlitation of Actions to  Set Aside Foreclosure. 

Plail~tiffs instituted this suit to quiet title. Defendant<, claiming under a 
tru-trek decd to their ancestor, pleaded G. S., 1-47 ( 4 )  as a bar, upon their 
conte~~tion that their ancestor was a mortgagee or ccstui in possession for 
more t11:u1 ten ye:tru prior to the institution of the action. It  appeared that 
the trac4ts in di-pute were included wih other tracts in the deed of trust, and 
that one of such other tracts had theretofore been foreclosed. Hf'Zd: Upon 
the foreclosure of one of the tracts under the deed of trust it wiis  extinguished, 
and thercfore defendants' ancestor could not have been mortgagee or cestui 
in pocsession under n purported second forcdohnre, and tht. statute does not 
apply. Laljden 2;. Lauden, 5. 

An action for the redemption of a mortgage, where the mortgagee has been 
in possession, is barred after the cspiration of ten years from the time the 
right of action accrued. G. S., 1-47 ( 4 ) .  Iiu!]hcu v. Oliver, 680. 

Plaintiff heirs attacks foreclosure of a mortgage execateti hy thcir ancestor 
on the ground that the mortgagee purchased at  his own sale. I t  appeared that 
plaintiffs with full knowledge of all the facts nnd with knowledge thnt defend- 
ant  wns placing valuable improvements on the property, waited more than 
twe1.i.e rears  to attack the foreclosure. The holding of the court that plain- 
tiffs were estopped by their laches from maintaining the uction is upheld. 
Ibid. 

§ 3% (8) .  Rights of Parties Upon Setting Aside of Foreclosure. 
Where decree of foreclosure is entered in a suit in which the trustee is not 

a party and the cestui bids in the property a t  the sale, the foreclosure is void, 
and the trustor is entitled to redeem the property and to h a w  an accounting 
of rents and profits again'st the mortgagee in possession. Grad!/ I?. Pa,rX-er, 54. 

N U N I C I P A L  CORPORATIONS. 

§ 15b. Injuries from Operation of Municipal Sewerage Systems. 

G .  S.,  130-117, giving a court of equity power to enjoin any person, firm, 
corporation or municipality from emptying untreated sewerage into a stream 
upon suit by any person, applies only whm a pnblic drinking-water supply is 
taken from the stream, in which instance proof of any injurious effect upon 
plaintiffs' water supply is not required. HairX.~ v. R u ) ~ ' ~ g v i l Z ~ ,  553. 

In  a suit by private individuals to restrain a municipality from emptying 
untreated sewerage into a stream, from which a public drinking-water supply 
is not taken, a complaint which fails to  allege that plaintiffs own land along 
or adjacent to the stream and that the acts complained of constitute a nuisance 
resulting in continuing, irreparable damages, is demurrable. Ihid.'  

§ 25b. Control and Regulation of Streets and Sidewalks. 
JIunicipal public ways are commonly divided into sidewallrs and streets with 

an intervening space, used as a matter of commou knowledge for the location 
maintenance of telephone and telegraph poles, traffic signs, fire hydrants, 

water meters and similar structures, and the maintenance of such objects or 
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structures is not negligence unless they render the way unsafe for the rcspec- 
tive purposes to which each portion is devoted. Wood 1%. Tcl.  Co., 605. 

XEGLIGENCE. 

9 1 Acts o r  Onlissions Constituting Xegligence i n  General. 

Xegligence, primary or contributory, is the failure to uce the care and pre- 
vision which a reasonably prudent penon would employ ill the circumstances, 
the rule being consistent, while the degree of care varirs with the exigeucies 
of the occasion. Tyso)? v. Ford, 778. 

9 2. Sudden Peril and  Emergencies. 
The rule that a driver confronted with a sudden emergency is not held to 

the same degree of care as  in ordinary circumstances but only to that degree 
of care which an ordinarily prudent person would use under similar circnm- 
slances, is not available to one who by his own negligence has brought about 
or coutributed to the emergency. 8pa l ' hx  I;. Willis,  2J. 

8 4b. Attractive Xuisances. 

hlaintenancc of a circular unenclosed pool 6y2 feet in diameter and 24 inches 
deep on railroad property across the street from a baseball ground or park 
where children were accustomed to play, does not impose liability for the d ~ a t h  
of a 2% year old child found drowned in the pool, since such unfortunate 
occurrence was not one wliicli reasonably should hare  been anticipated and 
guarded against. Nichols v. R. R., 222. 

9 4f (2). Liability of Proprietor t o  Invitees. 

While the proprietor of a moving picture theatre is not an insurer of the 
safety of patrons, he is under duty to exercise ordinary care to keep the 
premises in a reasonable safe condition and to give warning of hidden perils 
or unsafe conditions in so f a r  as  they can be ascertaine~ by reasonable inspec- 
tion and supervision. Druntztright v. Theatres, 325. 

The need for sufficient lights to enable patrons to find or leave their seats 
d~ i r ing  the exhihition of a picture, and the need for sufficient darkness to 
exhibit the picture without eyestrain on those observing it, a r e  factors to be 
considered in determining the correlative obligations ant1 rights of the theatre 
proprietor on the one hand and its patrons on the other. Ib id .  

Plaintiff's evidence tended to show that  she was a patron of a moving picture 
theatre and was directed by an usher to the balcony of lhe theatre which was 
in semidarkness, that she was unfamiliar with that  pap t  of the theatre, that 
there were no floor lights or seat lights burning in the aisle or on the steps 
a s  plaintiff was accustomed to see in darkened theatres, that no usher was on 
duty in the balcony, that  the steps in the aisle were alternately long and 
short, and that plaintiff overstepped one of the short steps and fell to her 
injury. Hcld: Defendant's motion to nonsuit should have been overruled. 
Ib id .  

One who is a patron of n place of recreation conducted for profit is  a n  
invitee. Hahn v. Perkins, 727. 

A proprietor is not an insurer of the safety of inviteer: but is under duty to 
exercise due care to see that the premises are  reasonably safe for  the purposes 
for which they are  maintained. Ib id .  
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The evidence disclosed tha t  12 yenr old boy was  patron of swimming pool, 
t ha t  his mother lost him in the  crowd, and  t h a t  his body was  found some 12 
hour< la ter  in deep n a t e r  of the  pool. Hold: The  evidence is  insufficient to 
slto\v t h a t  alleged negligence in fail iug to provide more lifeguard-, failing to 
1r1:lrk depth of water,  and failure of gn;~r t l  t o  g i ~ c  r~lnrnl af ter  llotice. \\.:is 

proximate cause, and nonsuit \vas proper. Zbid. 

5 8. Prox ima te  Cause  i n  General .  

Scsgligence i s  not actionable unlecs t hc  proximate ciruce of injury,  and  fore 
weal~t l i ty  i< a n  wccntial  of pros imatc  cause. Wood 1 . .  Tcl. C'o., 605. 

5 9. Anticipation of In ju ry .  

A 1):lrty i s  not required to anticipate negligence on the  pa r t  of others, but is  
cntitled to  :rssnme. a n d  ac t  on tlie assumption tha t  others will exercisc ortli- 
nary  craw fo r  the i r  own safety in the  abcnlre  of anything to  give notice to tlie 
c.ontr:iry. Hill 11.  lop^:, 433. 

Thc l aw  docs not require omniscic1ic.c. but only tha t  a percon foresee the  
natura l  and probal~lc  conseqnences of his acts.  Wooti 1.. Tel. C'o., 605;  Bentorr 
?;. Johnson, 625. 

The  law requires only reasonable forcsiglit and prevision. Bethz4??c c. 
1, , I  : ldgcs, 623. 

# 10. Last Clea r  Cihance. 

Iloctrine of last  clear chance does not apply u n l e ~ s  peril could h a r e  been 
divovered in t ime to  avoid injury.  He?tto?z v. Johirson, 62.5. 

§ 11. Contr ibutory  Negligence i n  General .  

I t  is  not necessary t h a t  contributory negligence be the  sole proximate cause 
of the in jury  to  ba r  recovery, i t  being sufficient if i t  is the  proximate cause o r  
one of t hc  proximate causes. McKi?iizon v. Motor Lines,  132 ; Penland v. R. R., 
528 ; l 'yson v. Ford,  778. 

Unless obviously dangerous, the  conduct of plaintiff which otherwise might 
be pronounced contributory negligence a s  a ma t t e r  of law, would be deprived 
of i t s  character a s  such if done a t  t he  direction of the  defendant o r  i t s  agent. 
D ~ . u w u ~ i g h t  v. Theatres,  325. 

Evidence held t o  disclose contributory negligence i n  voluntarily selecting 
d ~ l l g ~ r o u s  method of performing service. Benton v. Johnson, 623. 

# 12. Contr ibutory  Kegligence of Minors. 

Contributory negligence of minors injured in automobile accidents, see 
Tonfy v. Hendersow, 233; Morgan v .  Coach Co., 280. 

5 1 0 b  ( 1 ) .  Sufficiency of Evidence  a n d  Nonsuit  o n  I s sue  of Negligence 
i n  General .  

I n j w y  resulting when plaintiff at tempted t o  recover piece of wood to replace 
i t  t o  rear  of wheel t o  scotch truck held not foreseeable, and  nonsuit was  proper. 
Benton v. Johnson, 625. 

§ 1 9 b  (2). Sufficiency of Evidence  a n d  Nonsuit-Prima Fac i e  Case. 

Ordinarily a prima facie showing of negligence carries t h e  case to the  jury 
in  the  absence of evidence establishing contributory negligence a s  a mat ter  of 
law. Huntphries v. Coach Co., 399. 
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3 1 (3). Suficicncg of Evidence a n d  Sonsuit-Last Clear  Chance. 

Eve11 co~~cc~tlin:: c~vidcnce r ;~ised question of whe thw defendant's driver 
sl~oultl  11i1\.(~ ~ ~ c n  pl;~intiff's peril iu reaching under viheels t o  recorer piece of 
wood 1 0  st.otc11 \vl~eels of truck, evidence failed to show that  peril could 11avr. 
Iwen tlitw\-c~red ill time. to 11:1rc avoitled injury,  and n o ~ l s ~ ~ i t  \ r ; ~ s  proper. 
Bctfto~r 1.. .lolr~rsor~, 8'2.7. 

ff I l k .  Sonsu i t  o n  I s sue  of ('ontrihutory Negligence 

l ) ( ~ f ~ l ~ d i ~ n t ' s  driver,  acconil)ani~d hy n lwlper, was  delivering ;r load of coal 
10 plaintiff, i ~ n d  llad to b a ~ l c  the, trnck do\vn a slight inciine to 11nload the  coal 
;(I the plncc1 c1csign;rtc~tl by ~)lnintiff .  The evidence tended to show that  the 
driver mlvc tlle ort1c.r to scotch the  truck, t ha t  his he1pt.r begir~l pntting stones 
to tlrr rear  of t11v whrel, t11;rt plaintiff t l ~ e n  placed a st~clc of wood under tht. 
r ea r  of t l ~ c  wheel on the  other sidt., :rnd tha t  af ter  the  wheel had passed over 
the wootl. ])l;til~tiff sought to retrieve i t  and replace it to the r r a r  of the wheel 
~vhon  t11v \vlrt,cl spnn for\v:lrtl 2n1tl engaged the  wood wl i ch  crushed plaintiff's 
hirntl. IIc~ld: I<:vrn cmccding p1;lintiff was  not a mere rolnnteer,  he was  not 
nnder dnty to nnt l t~r t t~ke the  service o r  to pursue it. in such cl:~ngerous manner, 
;rlrcl l)l:ri~rtil'f's OIYI I  co11tri11ntor.v neglig(>l~c(, \v:ls a t  l(wst :r 1)rosimilte cause of 
his injury.  I l o ~ t o ~ r  I . .  Jolmso11, 625. 

19.. Sonvui t  on  Questioll of IVoximate Cause. 

Proximilte cnnw is an  inference of fact ,  to be drawn from other facts and 
circnln~1;rncci of t11c cow,  ant1 i t  i.j only when but one inference can be drawn 
from the f:rc21s i n  evidencc that  the  court may tletermme the  question a s  ;I 
m;it tc r  of 1;1w. Sic.lro1.s z'. golds to?^, 514 ; Bt uvuz ,~  1%. Dzcvca?/, 600. 

9 23. Definition of Culpable Negligence. 

Cn1pal)le negligence imports more than actionable negligence in the law of 
torts,  and is such recklcswe+ o r  ci~releswt%s, proximately resulting in injury 
or  dtbt~th, a s  i s  inconipatible with a proper regard for  the s ;~fe ty  or  rights of 
other% 8. 1%. Wooft~n. 6%. 

NUISANCES. 

3 7. Nature  a n d  Grounds  of Remedy  t o  Abate  J'uhlir Suisitnre.  

T ~ I P  statutory procedure to abate a public nniwnce, G. S., 19 2, is not appro- 
p r i l~ t e  :lg:rinst a mnnivipal alcoholic control board bet nib under color of legis 
latlvv : ~ u t l ~ o r i t y  (Chap. 86'2, Sepsion L a m  of 1947),  nor against  the lessor of 
the building n w l  for  the pnrpow of operating ;I liquor control store. 4mitl; 
c. Lavcastt ,- 157. 

PARTIES. 

1. Secessary  Pa r t i e s  Plaintiff. 

Every action must be prosecuted in the name of thc real party in intcrrst. 
G .  S., 1-57. do~tc's c. Ncislcy,  414. 

5 3. Necessary Pa r t i e s  Jlefendant.  

In a n  action 1)s the pnrchnscr against llw rrnl estate brokers to rccorcr 
earnest  money paid on the ground that  the purchaser was  induced to cvecutc 
the. rontract by the  brokers' fraudulent mi?representations a<  t o  thc propertx. 
in which the brokers by cross-action allege breach of the contract of purchascL 
in which they had an interest for  the  amount of their  commission in  a sum 
leh.; than the carnest money paid, with consequent damage to  them and the 
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seller, and that  they were holding the earnest money to protect their interest 
and the intere-t of the seller, hcld: The seller is a necessary party to a com- 
plete determination of tlie controversy, and denial of defendant brokers' motion 
for his joinder as  additional party defendant is rerersible error. G .  S.. 1-73. 
Lamp~.os v. Chip leu ,  236. 

§ 10a. Joinder  of Additional Par t ies  i n  General. 
Where decree of foreclosure of a deed of trust is entered in an action in 

which the trustee is not a party, the defect cannot be cured by an  ordrr entered 
subsequent to the decree making the trustee a party I I U I I C  pro flint. Gvadr~ 
v. I'uvlxl., 54. 

PARTNERSHIP. 

3 l a .  Creation and  Existence. 
The complaint alleged the existence of a partnership bet~vecn the parties. 

By amendment i t  was alleged that defendant filed partnership t a s  returns for 
a specified year and that plaintiff believed defendant, in filing tlie returns, 
intei~ded to create a partnership. Hcld: Construing the allegations of the 
pleading liberally, plaintiff was not limited to evidence of traufac.tion- relat- 
ing to the filing of the income tax rcturns, but evidence of prior transactions 
hetmem tlie parties in regard to the business is competelit not only as  support- 
ing the contentio? of the creation of a partnership a t  the time the returns 
were filed, but also under the allegations of the original complaint :IS tcnding 
to show there was an implied partnership agreement betwcen the pnrties when- 
ever or wherever created. Egglcsto~ v. egg leu to^^, 668. 

IInsbnl~d and wife may create implied business partnership agreement. Ibid. 
While a partnersliip rests on contract, the agreement may bc written or 

verbal, express or implied. Ibid. 
Evidence of a course of dealing between the parties is sufficient to establish 

a partnership between them if i t  evinces each of the essential elernei~ts of :l 

partnership agreement, including the necessary intent. Ibid. 
Partner8hip tax returns prepared by defendant are competent as  an  admis- 

sion against interest in an  action to establish the existence of a partnershi11 
between the parties, not as  creating a partnership, pcv se, but as  evidence to 
he considered with the other evidence of an implied agreement. The fact that 
immediately after dispute defendant filed an  indiridual return by way of 
amendment does not render tlie original returns incompetent. Ibid. 

Plaintiff relied upon a partnership tax return as  eridence in support of her 
contention of an  implied business partnership agreement between herself and 
husband. Held: Testimony of plaintiff that  she acted in good faith and not as  
a participant iu a fraudulent attempt to evade payment of income taxes in 
signing the returns, is competent. Ibid. 

I t  is not necessary that  each partner furnish a part of the partnership 
capital, but the services of one party may be balancwl against the capital fur- 
nished by the other, and therefore an instruction to the effect that  the partner- 
ship &pita1 must belong in common to the pnrtics in order to establish a 
partnership, is error. Ibid. 

Plaintiff wife contended that over a period of years she performcvl personal 
services to the business carried on in the husband's name under an implied 
partnership agreement. Plaintiff introduced a s  supporting evidence, partner- 
ship tax returns for a specified year prepared by defendant. H c l d :  A11 in- 
struction that in making and filing the returns defendant must have intended 
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# 4. Actions Hctwccsn I ' a r tn r~@s .  

# 12. Srtt lelncmt of P a r t n e r s h i p  ;\ff:~irs 1 3 c t u . c ~ ~  Jl(mrbrl.s a n d  1Pcywc.- 
scmtativw. 

T7ntlcr t l ~ r  proviso of the. s tn tn tc  :~l~olisl i ing snr\-i\-or<liip in personalty grn-  
ernllg. ;I s n r ~ i r i l l g  ~ ) : \ r t n r r  i s  rc.strtl \\-it11 title t o  the  ~ ; i r t n e r s h i p  estate f o r  
t he  1)ln'pose of settling the  affairs of the> ~xtrtnershil) .  (2 .  S., 41-2. Copper- 
s)r~iflt 1. .  17pfurr, ,745. 

# 13.  Coll rc t ion  of Ass r t s  hy Surviving P n r t n c ~ .  
The facat t l ~ t  the  snrvi \ - i~ lg  p n r t ~ ~ e r  i n s t i t n t i ~ ~ g  :~c t ion  on a pnrtnership :lssrt 

lms not filed I ) o ~ ~ t l  a s  rrqniretl 11y G. 8.. .?!I-74, is  not gronntl for  nonsuit, since 
tht. rrclnireinciit of n 11oncl is  for  the 11rotection of t he  estate of t he  dcceascd 
l n r t l ~ e r ,  ant1 the  olljectiou is  not nvailnl~le to one who is merely a debtor of 
the  p : ~ r t n c r s l ~ i l ~ .  This conc.111sion is  consonant with G .  S., 59-75, which pro- 
~ i t i c s  t l~:l t  nlwn failure of t he  snrvi r ing  par tner  to file bond, t he  Clerk of t he  
Snlwrior ('onrt sh:rll appoint :r cwllector of the partnership llpon application 
of any pt~rson i n t e r e s t ~ d  in t hc~  estate of the  (1ece:lsctl partner.  Coppc ' rs~~r i f l~  
I-. ~'[ito)!, 54.5, 

PER J U R Y .  

W 7. Sufficiency of Evidcnce  a n d  Nonsuit .  
111 a ~ ~ r o ~ ~ c u t i o i i  for  p t l r j ~ ~ r )  the  hilrden i~ llpon th(l S ta te  to prore  beyond 

a reawn:tble tlonbt the fnl.itg of t he  oath. nntl th is  must be cstahlished by 
two \ \ - i tne \v i  o r  by one \r i tnc\\  togetlic3r nit11 : i t ln~~nicnli ir  circnmct:rnce\. 
8. 1.. 71-t bb ,  304. 

El idence tha t  defeni1:lnt Imo~ringly  mndc false oath in sani ty  l i ~ a r i n g  before 
clerk, resulting in lrii mother-in-1:1w being committetl l o  S t a t e  IIospital, h t  Id 
snfticicnt for  jury. Ibitl .  

PT,EADISGS. 

3a .  S t a t emen t  of Cause  of Action i n  General .  
T h e  complaint should contain allegations of t he  u l t i m ~ t e  facts consti tuting 

the  cause of action and not  t he  evidential facts. G. S., 1-122. TYilnzington 
c. Sclr~it t ,  285. 
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PLEADISGS-Coj~tilr ucd. 

5 15. Offlce a n d  Effect  of Demur re r .  
.I demurrer  or(, tollis admits the  facts alleged in the  complxint. Chew .t.. 

LcotlauZ, 181. 

8 l9b. 1)emur re r  f o r  M s j o i n d e r  of P a r t i e s  a n d  Causes. 
A complaint alleging t h a t  one defendant,  acting pursuant  to a joint purpose, 

\vent to plaintiff's residence and dragged he r  out  of the  house to a point beyond 
the  lights, where the  other defent1:lnt was  lying in wait ,  and  tha t  then both 
defentlants forcibly carried her  in to  the  street  where they publicly assaulted 
t ~ n d  beat plaintiff, alleges a joint tort ,  and defendants' demurrer  for  misjoinder 
of parties ;tnd cnoses was  properly overruled. Garre t t  o. Gawct t ,  530. 
d passengclr in ;I c a r  sued the operator and owner of a truck involved in 

the collision with t he  car.  Upon motion of defeildants, the  driver and  owner 
of thtx c;lr were joined upon averment t ha t  the i r  negligence was  the sole yl'osi- 
mate  causc of the  nccitlent. Thtl adtlitional parties defendant filed cross corn- 
plaint  ag ;~ ins t  the  origin:~l defendants to  recover for  personal injuries and 
damages arising o11t of the  same collision. Held: The demurrer  of the original 
defendants fo r  misjoinder was  properly overrnletl, the  addit ional defendants 
having been joined a t  their  request in order t ha t  the  entire controversy be 
settled in one action. G r m t  c. McG~'arc', 74.1,. 

5 22b. Amendmen t  by Permiss ion of T r i a l  Cour t .  
I n  tllii: action in  trespacs plaintiffs allege title under a S t a t e  g ran t  and  also 

under n judgment in a proceeding under  the  Torrens Law. Hcld: The court 
had discretionary power a t  the  t r ia l  to permit  plaintiffs to amend the com- 
plaint, over objection, by wi thdmwing all  reference t o  proceedings under the  
Torrens Law. Ilunis I-. Jlorycrr~, 78. 

I t  is  the  established practice under our Code system to  be liberal in allow- 
ing amendments of process and p1e;idings. to the end tha t  ctiuhch inns  bc tried 
nlmn their  merits. lizighes c. Oliver. 680. 

Upon the hearing of the  report of the  referee, t he  court  remanded the  cause 
to  the  referee to  l ~ c a r  additional rritlcnce, and  allowed appellees ten days in 
which to file fu r the r  pleadings sett ing up laches. Held: The  court  had dis- 
cretionary power to  allow a n  amendment sett ing u p  1:tches. Ibid. 

§ 24a. Var iance  Between Allegation a n d  Proof  i n  General .  (Nonsui t  for  
f a t a l  var iance ,  see Tr ia l  8 21 . )  

Where a complaint alleges :t cause of action fo r  malicious prosecution and a 
cause of action for  fnlqe imprisonment, :111d tlle evidence a t  the  t r ia l  shows 
t h a t  the war ran t  upon which plaintifi was  nrre\tecl was  void, the  court. nnder 
our  liberal practice, may  t ry  the action ill co~lfurmity to the  evidcncw and 
subnlit icuuei relating to false imprisonment. Pccudlc c. Ilc'rrhozr, 28'2. 

5 24r .  Necessity of Allegation t o  Suppor t  Proof.  
I n  an  action for  damages fo r  trespass and to  enjoin fur ther  trespass upon 

a n  easemtwt claimed by plaintiffs by dedication the burden is  on plaintiffs to 
establish the  property right asserted, and t1efend:ints a r e  entitled to introduce 
the  record of withtlrnwnl of cledication executed pursuant to G. S.. 136-96, a s  
a release o r  extingni\hment by estoppel of record from sources to  which plain- 
tiffs were a privity, i~otmi ths tanding tlle absence of allegation in the i r  answer 
of such \vithclra\v;tl from tlcdicntion. I'r'itchnrd z'. Fields, 441. 

Complaint and  amended compl:~int, liberally construed. held to allege exist- 
ence of partnership,  xnd therefore p l i~ i i~ t i f f  was not limited to evidence of 
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cre:ktion of partnershil) a t  time defendant filed partnership tax returns, eren 
though amendment alleged creation of partnership :I: that time. Bgrllc at011 
1. .  E!/~ j l ca fo l t ,  666. 

5 2% Judgment on Pleadings--Nature and Grounds. 

Where tlrfcndant admits liability under its own construction of the contract 
for :I part of the amount alleged by plaintiff to be due thereunder, plaintiff is 
('ntitletl to .jntlgment for snch amount without prejudictt to the litigation of the 
t);~lanc.e cl:~imr~l to be dne him, G. S., 1-510, nhic.11 right may not be defeated 
b y  dcfend:i~lt'a tender of judgment under G. S., 1-541. McZCay v. Investnzertt 
co.. 290. 

Where, in :In action on :I note, defend:~nts d e ~ ~ y  plaintiff's allegations that 
the not(. \v:~h to draw intertlst from maturity a t  the ratv of 6% per annum, the 
note not h a ~ i n g  been set out in the complaint, jl~dgnic~nt on the pleadings in 
plaintiff's favor is erroneous, since there is n denit11 of a fact necessary to be 
t~stnblishetl a s  a basis for the relief prayed. C(crroll v. Brozwt, 636. 

Judgment on the pleadings ngninst defendant is not pt'rn~issible when defencl- 
an t  seeks affirmative relief and plaintiff' denies the :~llegations upon which 
tlefendant's prayer for such relief is based. Ibid. 

Jut l~inent  on the pleadings in an actioli on a note it, error when defendnlit 
interposes n valid defense. Ibid. 

a 31. Matter Wliich Should He Stricken Upon Motion. 

A11 allegations which the plendcr is  not entitled to support by evidence i ~ t  
the hearing should be stricken upon motion aptly made. Prvtty v. Sto?ce, 205. 

Allegations held relevant and material and were erroneously stricken on 
motion. IVi)~sto?~ 2). Lmtbcr  Co.. 786. 

7. Bonds for  Public Construction. 
A bond for public construction conditioned upon the satisfaction of "all 

claims and demands incurred" in the performance of the contract . . . and 
payment for labor and material, is held to include re>ltal cost of pnenmatic 
machinery or equipment hired to do mechanical work in furtherance of the 
contract. G .  S., 44-14. Owsley v. Henderson, 224. 

The contention of the surety on a bond for public constrnction that its lia- 
bility for rcwtal charges for equipment used in the performance of the contract 
should be limited to the time such eqnipment was in actual operation is 
untenable, since the presence of such equipment a t  the job for use when needed 
is in furtherance of the performance of tlle contract. Ibid. 

§ 18b. Competency of Declarations of Principal a s  Affecting Liability of 
Surety. 

I n  an action on a surety bond for public: construction, statements or admis- 
sions of the principal contractor made in the course of his dealings with those 
protected by the bond, which tend to prore the debt c r  the amount thereof, 
a re  competent against the surety. The rule that  such statements a re  not 
binding on a surety simply means the surety is not precluded from offering 
evidence in contradiction thereof. O w s l e ~  v. Hotderson, 224. 
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PROCESS. 

8 .  Service on Nonresidents in State i n  Connection with Litigation. 
A defendant in a criminal action is immune from service of, process in a 

civil action arising out of the same facts as  the criminal proceeding provided 
he is brought into the State by, or after waiver of extradition proceedings, 
G.  S., 15-79; G. S., 18-82 ; G. S., 868. Hare v. Hare, 740. 

Where i t  does not appear that a defendant in a criminal action was brought 
into the State by, or after waiver of extradition proceedings, his exception to 
the refusal of his motion to strike out return of summons issued in a civil 
iiction and served on him while in this State for the purpose of attending a 
criminal term of court a t  which he was under bond to appear. cannot be 
wstained. Zbid .  

9 6. Service by Publtcation. 

Averment in the affidavit for service by publication that plaintiff has a 
"good" cause of action is addressed to the "satisfaction" of the issuing court 
nnd is  to be determined upon the trial on the merits, and alleged falsity in the 
averment does not invalidate the order for service by publication or subject 
the judgment rendered to attack on the grounds of want of jurisdiction. 
Aimmme v. Bimmoozs, 233. 

Averment in the affidavit that "defendant . . . after diligent inquiry cannot 
be found in the State of North Carolina" is in substantial compliance with 
the ~ t a t u t e  and supports 1111 order for service by publication. G. S., 1-98. Zhitl. 

PUBLIC OFFICERS. 

$j 8b. Duties and Authority in  General. 
Where the right to do a thing is dependent upon legislative authority, ap- 

proval of s ministerial officer cannot authorize that which is forbidden or 
unauthorized by statute. Glo.t?er v. Ins. Co., 195. ' 

QUIETING TITLE. 

9 2. Actions to Remove Cloud on  Title. 
Where, in a n  action to quiet title, plaintiffs introduce evidence tending to 

show title in themselves and tending to show that the purported deed held by 
defendants is void, the rendition of judgment a s  of nonsuit is error. Layden 
c. Layden, 5. 

Plaintiffs' evidence tending to identify the locuff as  the land embraced within 
the State grant under which they claim, and that  the land was not covered by 
navigable water, held sufficient to overrule nonsuit. Davis v. Morgan, 78. 

QUO WARRANTO. 

8 2. Quo Warran to  Procewlhgs. 
The oflcial certificate of election is prima facie evidence that  the person 

designated is  entitled to the offlce, and imposes the burden on relator of estab- 
lishing the grounds of his complaint. Owen8 v. Chaplin, 705. 

Where, in a n  action in the nature of quo warranto the evidence is insufficient 
to invalidate a suflcient number of votes to change the result of the election, 
the motion hy defendant for judgment a s  of nonsuit should be granted. Zhid. 
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RAILROADS. 
(As common carriers,  see ('arricr5.) 

5 4. Accidents a t  Crossings. 

Evidence tending to  shorn thnt plaintiff driver, when within 33 fcvt of 
clrfentla~~t 's  track, had all u11ol)structed view in the direction from which the  
tr:1i11 npproached from 130 to 300 feet, tha t  he saw a dim light down thc. tri~vli 
I ~ u t  failed to recognize i t  a s  the heatllight of the  :lppro: thing engine, nlthough 
others in the  c a r  with him did recognize it, tha t  pli~intiff proceeded acres, the 
tracks and was  struck by defendant's train,  i s  Irc~ld t~ disc lov contriblttorj 
nrgligence barring recovery a- a m , ~ t t e r  of Ian.. G. S . ,  1-ISH. I 'c~~l~tirt l  I.. 
I<.  R., 528. 

3 4. Sufficiency of Evidence a n d  Xonsuit  i n  Prosecut ion f o r  Rape. 

ICridence held sufficient to sustain co11vi(~tion for  rap('. S. c.. Hooks, G S ! ) .  

§ 5. Ins t ruct ions  i n  Prosecut ions  fo r  Rape. 

An instruction which fails to chargr thnt the w r n n l  lrnowlcclge of provxn-  
t r ix  n111st have been accomplishr~d hy forre a11d : ~ g : ~ i l ~ \ t  her  nil1 to von\titntcs 
the  crime of rape m u ~ t  be heltl for ro\er\ible clrrol G .  S. ,  14-21. S. I .  

Pir~mons, 258. 

# 17. Competency a n d  Relevancy of Evidence i n  Prosccut ion for  Carnal  
Knowledge of Female  I3etween 12 a n d  16. 

I n  this prosecution fo r  c:lrnal Imowletlge of a girl between 14 ;1r1d 16 j cs:lri 
of age, prosecutrix testified that  the in ter rol~rse  recultetl in  prrgn:mc-y. T h r  
child had not bee11 1)orn a t  the  time of the trial. IIcld:  Defcnt1:mt's reclwbt 
tha t  prosecutrix be examined to ascertain the s ta tus  of the expectrd child was  
:~ddressed to the  discretion of the trial  coilrt, tht  ihsue bc4ng whether defend 
a n t  committed the offense q t l  the time of it5 comrnisqion being. re1ev:lnt solrl j  
as bearing upon the accuracy of prosecutri\r' testimonj ,I \  tc~ tho timc of t h r  
intercourse. S. v. Hr.ya?rt, 641. 

9 IS. Sufficiency of Evidence a n d  S o n s u i t  i n  Prosecut ion fo r  Carnal  
Knowledge of Fernale  Between 12 a n d  16. 

Evidence hcld sufficient to support rerdict  of guilty in thi. prwecwrioll for 
carnal  knowledge of girl  between 14 and 1 G  years of age,. A'. 1. .  I:ri~ant, 041. 

5 9 Inst ruct ions  i n  Prosecut ion f o r  Carna l  Knowledge. 

I n  this prosecution for  carnal Irnomledge of :l girl between 14 , ~ n d  16 yearc 
of age, the  period of gestation wns relevant solely :IS Iwaring 11po1r the ac.cSn- 
racy of prosecutrix' testimony a s  to the time of the mtercourw, n h i r h  \he 
testitied resulted in pregnancy. I n  response to :I j l~ ro r ' \  qnestion, the court 
charged t h a t  there mas no law on the  l~eriotl of ges la t im nl~tl  no  medical 
evidence h:~d been introtluced in rcgarcl thereto, but later recirlletl the jnr) 
and instructed them tha t  a s  a matter of' cornmoll I in~wlr t lge  the period of 
gestation is ten lunar  months o r  280 day.;. H c l d :  The court mewly c'orrecbtecl 
a n  inadvertence and  the jury was  neither ronfuwtl nor niiuletl. 8 1 % .  13rricttrt. 
641. 

5 23. Prosecut ions  f o r  Assault  o n  

E v i d e ~ ~ c e  tentling to show thnt  'defendant, in a drunken c o ~ ~ d i t i o n ,  went to 
the  office where prosecutrix worked. asked her a questLon, and af ter  she had 
answered, rontinned to s tare  a t  her, tha t  prosecutrix wt3nt out in the hall and 
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defendant, an  adult male, followed and continued to stare a t  her, causing 
prosecutrix to become frightened and run up the steps followed by defendant, 
so that prosecutrix, frightened by implied threat of force, was caused to go 
where she otherwise would not have gone, is held sufficient evidence to sustain 
a verdict of guilty of assault on a female by a male over 18 years of age. 
8. v. Sutton, 534. 

RECEIVERS. 

§§ 1, 7. Nature and  Grounds of Remedy in  General. 
The inherent power of a court of equity to appoint a receiver is not limited 

by the prevailing statutory provisions. G. S., 1-502; G. S., 55-147. Sinclair 
T. R. R., 389. 

Ordinarily the appointment of a receiver is ancillary to some other equitable 
relief prayed in order to preserve and insure the proper disposition of the 
subject of litigation. Ib id .  

Some of the most common, but not exclusive, instances in which a receiver 
may be appninted are (1) to preserve, pendente late, specific property which 
is the subject of litigation; ( 2 )  to tide an individual or  corporation over a 
temporary financial emlnrrassment : ( 3 )  to prevent preferences and to insure 
th?  equitable distribution of t11e assets of an insolvent. I b i d .  

Ordinarily the appointment of ml operxting receiver is limited to those 
inatances where a temporary stay of creditor pressure is necessary to the 
preservation of the business, and a permanent operating receiver for financial 
emt)arrassment or impending insolvency will he appointed most commonly, if 
not exclusively, for railroads or other public utilities. I b i d .  

rnless  obligated to do so by its charter, a railroad should not be forced to 
continue operations in the public interests by the appointment of an  operating 
receiver when such operation must be a t  continuing loss or the chance of 
profit:~ble operation is nothing more than a gamble, and therefore the court 
before appointing an  owrating receiver should determine whether such opera- 
tion will pay expenses and will tend to conserve rather than dissipate its 
assets. Ib id .  

As a general rule a receiver for a corporation will not be appointed a t  the 
instance of a simple contract creditor without a lien unless he has some 
peculiar equity or beneficial interest in the property of the corporation, except 
perhaps to prel-ent preferences and to assure equitable distribution of the 
assets of an  insolvent. I b i d .  

Persons asserting unliquidated damages past and prospective resulting to  them 
a s  consignees and consignors from the abandonment of the operation of a 
milroad may not in their individual capacities maintain an action to force 
continuing operation of the railroad by the appointment of a permanent oper- 
ating receiver, since such damages, though possihly difference in degree, are  not 
different in kind than those sustained by the public generally, and since the 
power to require continuous operation in the public interest of the State is 
vested exclusively by statute in the Utilities Commission. G. S., 62-46. at seq. 
I b i d .  

Under G. S., 62-89, i t  would seem that the Legislature has withdrawn from 
the courts the right to authorize the issuance of receiver's certificates maturing 
more than two years after date of issue. I b i d .  

8 3. Bonds to Prevent  Receivership. 
Plaintiffs who a re  parties a t  the time the court accepts bond filed pursuant 

to G .  S., 1-503, and denies application for appointment of a receiver, are  
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thereby estopped from further prosecuting their application for a receiver, ilnd 
the court is without authority to revoke siwh order a t  li subsequent term orer 
objection of defendants. Sinclair a.  R. R., 389. 

§ 9. Exceptions and Preservation of Grounds of Review. 
Where the court sets aside all the findings of fact m d  conclusions of law 

of the referee esrept in so f a r  as  they coincide with the findings and conclu- 
sions of the court, exceptions to the referee's findings are  not presented in the 
Supreme Court on appeill, there being no exception to the findings by the conrt. 
Hughes c. Oliver, 680. 

8 0 .  Duties and Power of Conrt i n  Rc.gard t o  Referee's Findings. 
The court has tlie power upon the filing of the report of the referee to affirm, 

amend, modify or set i t  aside, and to make its own findmgs of fact, and, when 
such findings are  supported by competent evidence, they will not ordinarily 
be disturbed on appeal. Huglkcu a. Oliz;cr, 680. 

8 10. Review of Report in General. 
Where the pitrtirs b j  consent judgment stipulate that the amount of commis- 

sions due drfrndant should be determined by a referee and that the amount 
so found should be binding and conclusivr on the parties, the amount found by 
the referee in acc.ordance with tlie agreement is conclusive, and the trial court 
properly cleclilies to entertain exceptions to the referee's report. F e ~ r e l l  c. 
Woi-tltitcgto?~, 118. 

8 2. Mistake Induced by Fraud.  

Evidence that an employer, a t  the instance of an employer in financial dis- 
tress, gave the employee a certain sum of money and took an absolute convey- 
ance of the employee's property, that the employee remained thereon as  tenant, 
paying rent to the employer, and that the employer promised the employee that 
he could get the property back upon payment of the amount plus expenditures 
by the employer, without evidence that  the employee was unable to. or was 
prevented from. reading the instrument, i s  Ibcld insuffic~ent to be submitted to 
the jury upon the conteution that defeasance clause was omitted from the deed 
by mistake of the grantors induced by fraud or undue influence on the part of 
grantees. Postoll c. Bo wen, 202. 

88 3, 4. Mutual Mistake: Mistake of Draftsman. 

Where there is no evidence that grantors were unable to, or were prevented 
from, reading the deed absolute in form signed by them, it  will be assumed 
they signed the instrument they intended to sign, and they are  not entitled 
to have i t  reformed for mutual mistake of the parties or mistake of the drafts- 
man. Postow a. Bowen,  202. 

REGISTRA'L'ION. 

g 1. Instruments  Required t o  Be Registered. 

The provision uf G. S., 40-19, that copy of judgment in eminent domain pro- 
ceedings be registered in the county whew the land lief3, and the provision of 
G. S., 1-228, that  judgments in which trrmsfer of title is declared shall be 
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registered under the same rules prescribed for deeds, held superseded by the 
later enactment of Chap. 148, Public Laws of 1917 ( G .  S., 47-27), exempting 
decrees of courts of competent jurisdiction in condemnation proceedings from 
the requirement as  to registration. Light Co. v. Bowman, 319. 

The proviso of Chap. 148, Public Laws of 1917, exempting decrees of con- 
demnation from the requirement of registration htld not repealed by the 
amendments of Chap. 107, Public Laws of 1919, and Chap. 750, Session Laws 
of 1943, and an easement created by judgment in condemnation proceedings 
is good as  against creditors and purchasers for value from the owner of the 
servient tenement notwithstanding the absence of registration. G .  S., 47-27 ; 
G.  5.. 47-18. Ibid.  

8s l a ,  lb .  Robbery; Robbery With Firearms. 
Common law robbery is the felonious taking of money or goods of any value 

from the person of another, or in his presence, against his will, by violence 
or putting him in fea r ;  and by statutory provision, a more severe punishment 
is  prescribed if the offense be committed by the use or threatened use of fire- 
arms or other dangerous weapon whereby the life of a person is endangered 
or threatened. S. 2.. BtlZ, 659. 

§ 3. Prosecutions and Punishment. 
Where separate indictments charging defendants with robbing two individ- 

uals are  consolidated for trial, and there is no evidence that drfendnnts took 
nny money or goods of value from one of the persons named, motion to nonsuit 
that  prosecution should be allowed. B. v. Bell, 659. 

Defendants' contention that  nonsuit should have been allowed on the charge 
of robbery because the evidence failed to show violence or intimidation in the 
felonious taking of money from the person of prosecuting witness, it being in 
evidence that defendants accomplished the taking by impersonating officer6 of 
the law and threatening to arrest the victim for an alleged offense. i s  hAd 
untenable when there is evidence that defendants also used physical force and 
threatened to inflict bodily injury. Ib id .  

Where there is  evidence that  one of defendants, in feloniously taking money 
from the person of prosecuting witness against his will by violence and intimi- 
dation, flourished and threatened to use a pistol, the other defendant being 
present aiding and abetting the commission of the offense, the eridence is 
sufficient to sustain conviction of robbery with firearms. I b i d .  

Where all the evidence tends to show that defendants feloniously took money 
from the person of prosecuting witness by violence and against his will 
through th? use or threatened use of firearms, the court properly limits the 
jury to a verdict of guilty of robbery with firearms or a verdict of not guilty, 
there being no evidence warranting the court in submitting .the question of 
defendants' guilt of less degrees of the crime. Ibid.  

SALES. 
§ 15. Implied Warranties. 

While under the doctrine of caveat em,plor there is no implied warranty of 
quality in the sale of personalty, there is an implied warranty that the goods 
be not worthless for the purpose for which intended. McCWhell v .  Jones, 218. 
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5 27. Actions or  Counterclaims for  Breach of Warranty. 
In a suit I)$ the buyer to recover for breach of warranty the burden is upon 

the buyer hot11 on the issue of liability autl OII the extent of rerovery. Yurt1 
Uo. v. M u u n e ~ ,  99. 

Plaintiff ordered ant1 defendants shipped cotton yarn "subject to provisions 
of the Cotton Yarn Rule of 1938." Plaintiff rejected the yarn for alleged 
breach of warranty. One of the rules stipulated that  rrjection had to be made 
within ten days after the buyer knew or should have known of defect. 1)e- 
fendants contentlcd upon supporting evidence that the right of rejection was 
either barred or waived hy this rule. Held: An instruction to the effect that 
if the jnry should find that there n7as a brc~ach of warranty and reac.11 the 
issne of damages to answer that issue in the amount contended hy plaintiff, is 
erroneous :IS being peremptory in form and as withdrawing from the consid- 
eration of the jnry defendants' evidence relating to the waiver of the right of 
rejection. I b i d .  

The purchaser admitted he owed a portion of the balance of the purchase 
price hut contended that he was entitled to a reduclion of the amount on 
account of breach of i~nplied warranty. The seller contended he was entitled 
to rerover the full balance of the purchase price. Held:  An instruction to 
answw the issne for the full nmount claimed by the seller o r  to answer the 
issne nothing. in accordance with the finding upon the question of breach of 
warranty. must he held for reversihle ermr. 3feConnell v. Jones, 218. 

5 6d. niotions t o  Amerce Sheriff. 
Execution of n judgment against defentlant in summary ejectment to remove 

her from the land was issued and del iverd to the sheriff. The sheriff failed 
to serve the esecution because of an inter~ening order restraining the plaintiff 
from further prosecuting the summary ejectment, issl~ed in a prior pending 
action to try title. Held: Motion to amerce the sheriff for failure to serve the 
execlltion mas properly denied. since the sheriff had shown sufficient cause for 
failing to serve the execution. G. S., 162-14. nfasxcngill z'. Lee, 35. 

SPECIFIC PEI<FORMAN('E. 

9 4. Proceedings a n d  Relief. 
Where the facts found support the court's conclusions that there was a 

written memorandum of the contract of purchase and sale of lands within the 
contemplation of G. S., 22-2, and that  it  contained a sufficient description to 
admit of parol evidence which fully identified the land, the conclusions sup- 
port decree for specific performance. Russos v .  Bailey. 753. 

STATE 

3 212. Entry and Grant of State  Lands. 
Plaintiffs' evidence that  the locus in quo embraced within their State grant 

was uot covered by navigable waters, h d d  sufficient to overrule nonsuit. G. S., 
1461. Davis v .  Morgan, 78. 
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5 5. Jurisdiction and  Powers i n  General. (Fu l l  faith and credit to judg- 
ments, see Constitutional Law; conflict of laws, see Courts.) 

In proper instances the State has the power to  permit acts to be done outside 
its borders when the legal consequences of such acts are  to take place within 
its boundaries. Owens v. Chapl in ,  703. 

A state has exclusive control over all the legal incidents of real property 
within its boundaries, and no other state has power to affect such lands by 
laws, judgments or decrees. M c R a ~ y  v. N c R a r y ,  714. 

STATUTES. 

8 4. Procedure t o  Test Validity of Statute. 
A corporation prosecuted for violating a statutory proscription is entitled 

to assert the unconstitutionality of the statute in its defense. S .  v. Glidden 
Co., 664. 

5 5a. General Rules fo r  Construction of Statutes. 
Where the meaning of a statute is in doubt, reference may be had to the title 

and contest of the act a s  legislative declarations of its purpose. Smith v. 
Davis,  172. 

The intent and spirit of a n  act is controlling in its construction. Ibid.  

§ 5b. Construction of Statutes-Administrative Interpretation. 
Administrative interpretation of a statute, acquiesced in over a long period 

of time. is  properly considered in the construction of the statute by the courts. 
Knitt ing Mills v. Gill ,  764. 

9 6. Construction i n  Regard t o  Constitutionality. 
The Supreme Court may not exercise its power to declare a statute uncon- 

stitutional and void unless i t  is  clearly so. Motley v. Board o f  Barber Exanl- 
h e r s ,  337. 

§ 8. Construction-Remedial Statutes. 
A remedial statute operating under the police power will be construed in the 

light of the evil sought to be remedied. S. u. Lmelace ,  186. 

§ 13. Repeal by Implication and  Canstruction. 
The provision of G. S., 40-19, that  copy of judgment in eminent domain pro- 

ceedings be registered in the county where the land lies, and the provision of 
G. S.. 1-228, that judgments in which transfer of title is declared shall h e  
registered under the same rules prescribed for deeds, held snperseded by the 
later rnacstment of Chap. 148, Public I.nws of 1917 (G. S., 47-27), exempting 
decrees of courts of compeetnt jnrisdiction in condemnation proceedings from 
the requirement as  to registration. Light Co. v. Bowman,  319. 

The proviso of Chap. 148, Public Laws of 1917, exempting decrees of con- 
demnation from the requirement of registration held not repealed by the 
amendments of Chap. 107, Public Laws of 1919, and Chap. 750, Session Laws of 
1913. and an easement created by judgment i n  condemnation proceedings is 
good a s  against creditors and purchasers for v a l u ~  from the owner of the 
servient tenement notwithstnnding the absence of registration. G. S., 47-27; 
G. S., 47-18. Ibid. 
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3 1. Nature and  Grounds of Remedy. 
A person who is not a mere volunteer is entitled to the equity of subrogation 

upon payment of a debt which in justice and good conscience ought to be paid 
by another. Len.0 v. Ins. Co., 501. 

TAXATIOS. 

3 29. Levy a n d  Assessment of Income Taxes. 
The three year limitation from the time of filing original inconle tax rc'turl~s 

dnring which the Commissioner of Revenue may review returns and make 
additional assessments is not strictly a statute of limitations and t i o w  not 
affect the right to additional tax but applies solely to administrative procwlure 
by which the tax is assessed. Knittiny Jlills v. Gill, 764. 
G. S., 10.7-160, considered in pari ntatcrirc with the other pertinent provi\ions 

of the R(w?nne Act prior to the amendment of Chap. 501, sec. 4, Session I,ams 
of 1947, does not preclude the Commissioner of Iieverule from making nddi- 
tional assessments or refunds of inconle taxes after the expiration of three 
years from the filing of the original returns where the taxpayer has I) t~?11 

forced to make changes in his Federal income tax return and pay a11 xtlcli- 
tional assessment of Federal income taxes, and has falled to notify the ('om- 
missioner of Revenne of such changes and file an additional return undw oath 
a s  required by G. S., 105-159. Ib id .  

3 30. Sale of Personalty for  Taxes. 

Assets of a corporation which are  sold to an innocent pnrcliaser for v:1111e 
a re  not subject to levy to satisfy taxes due by the corporation. Rowh r. 
I'ritchett, 747. 

TORTS. 

9 4. Determination of Whether  Tort  Is Joint  o r  Separable. 
Where two or more persons unite o r  intentionally acl: in concert in commit- 

ting a wrongful act, or participate therein with common intent, they are  jointly 
and severally liable for the resulting injuries. Garrett v. Garrett, 530. 

TRESPASS TO TRY TITLE. 
§ 3. Actions. 

In  an action in trespass to try title, the failure of evidence of title in one 
of the plaintiffs does not justify nonsuit, since one tenant in common owning 
only a n  undivided interest in the land can maintain action against a trespnsser. 
Davis v. Morgan, 78. 

The burden is on plaintiffs to prove the title alleged, and defendants are 
entitled to introduce record showing release or extinguishment by estoppel 
from sources to which plaintiffs are  in privity, notwithstanding absence of 
allegation thereof in answer. Pritchard v. Fields, 441. 

TRIAL. 

§ 7. Argument and Conduct ot Counsel. 
Wide latitude is given counsel in the exercise of the right to argue to the 

jury the whole case, as  well of law a s  of fact, but counsel is not entitled to 
travel outside of the record and argue facts not included in the evidence, and 
when counsel attempts to do so it  is the right and duty of the court to correct 
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the argument, either a t  the time or in the charge to the jury . S. z.. Litt lc,  
417. 

§ 11. Consolidation of Actions for  Trial. 
The trial judge has the discretionary power, ex mero motu, to consolidate 

actions for  trial even though instituted by different plaintiffs against a common 
defendant or by the same plaintiff against several defendants, when the causes 
of action grow out of the same transaction and substantially the same defensw 
are interposed, provided such consolidation results in no prejudice or harmful 
complications to either party. Peeblca v. R. R., 590. 

An order consolidating four actions. two instituted by personal representa- 
tives to recover for wrongful death and two by the survivors of the accident to 
recover for personal injuries, all four actions arising out of a grade crossing 
accident between defendant's train and the truck in which intestates and the  
survivors of the accident mere riding, and in which practically the same 
defenses were interposed, lwld without error. Ibid. 

An order of consolidation will nbt be reversed on the ground that i t  is  based 
on ail erroneous finding when the alleged error of fact does not affect the 
question of consolidation, since appellant is not prejudiced thereby, the plead- 
iups and not the findings being controlling upon the trial. I b i d .  

g 14. Objections and  Exceptions t o  Evidence. 
Where, upon the overruling of an objection by the adverse party to a ques- 

tion, c'ounael, the witness not having answered, formulates the question in 
differrnt language and the witness answers, the failure to object to the second 
question cannot be held a waiver of the objection to the first question. Jamrr- 
son I . .  Logan, 540. 

0l)jection to the admission of a photograph in evidence, interposed for the 
first time when a witness undertakes to use the photograph to explain his 
testimony, is  too late. Bteelman v. Benfield, 651. 

5 15. Motions to Strike. 
Motion to strike must be made immediately after the testimony objected to 

in order to preserve an exception to the admission of the evidence. Bteeh tn t~  
2'. Llc'~ficld, 651. 

a 17. Admission of Evidence Competent for  Restricted Purpose. 
Exception of one defendant to the general admission of evidence competelit 

solely ngainst the other defendant, is  untenable in the absence of a request 
a t  tlie time that  its admission be limited. Owsley v. Henderaon, 224. 

The general admission of evidence competent for a restricted purpose mill 
not he held for reversible error in tlie absence of a request a t  the time that its 
admission he restricted. Humphrirs v. Coach CO., 399. 

g 20. Questions of Law and  of Fact.  
Wllrre the legal effect of the description in a deed is the sole question raised 

by tlie pleadings, the court p r o p e r l ~  determines the controversy a s  a question 
of law. Lewis v. E'urr, 89. 

8 21. Office and  EfPect of Motion t o  Nonsuit. 
A fatnl variance between allegation and proof justifies nonsuit, a s  it  amounts 

to ;I tot:~l failure of proof on the declaration or the cause alleged. Mills, Inc., 
v. V o n w r  Co., 115; Stafford v. Yale,  220. 
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The question of the sufficiency of the evidence must he presented by motion 
to nonsuit o r  by prayer for instructions or by objections to the submission of 
the issues, and an exception to the judgment on the ground that there was no 
sufficient evidence to sustain the verdict, is too late to raise the question. Lca 
v. Bridgeman, 563. 

§ =!a. Consideration of Evidence on  Motions to Nonsuit i n  General. 

Upon motion to nonsuit, the evidence tending to support plaintiffs' rlaim 
n ~ u s t  be construed most favorably to them and they are  entitled to every 
rrasonahle intendment upon the evidence and erery reasonable infererwc to be 
drawn therefrom. Niclrols u. Coldston, 514. 

5 22b. Nonsuit--Consideration of Defendant's Evidlcnce. 

On motion to nonsuit, defendant's evidence which tends to contradict or 
i rnpach plaintiff's evidence will not be considered, but c,o much of defendimt's 
evidence a s  is favorable to plaintiff or tends to explain and make clear eri- 
dence offered by plaintiff may hc considered. H?rnlphrins 2;. Coach Co., 309. 

5 2%. Nonsuit-Contradictions and  Discrepancies in  Plaintifi's Evidence. 

When the entire evidence, giving plaintiff the benefit of every reasonable 
intendment and every reasonable inference therefrom, s snficient to be sub- 
mitted to the jury, the fact that  the testimony of some of plaintiff's witnesses. 
standing alone, mould seem to negate plaintiff's cause of action, does not justify 
nonsuit. Sparks v. Willis, 25. 

Contradictions, discrepancies o r  equivocations in plaintiff's testimony nffect 
his credibility but do not justify nonsuit. Bmer?] v. Ins. Co., 532. 

8 24b. Nonsuit of Codefendant. 
Where one defendant contends that  the collision in suit was due solely to 

the negligence of plaintiff, he is in no position to press his exception to the 
granting of his co-defendant's motion to nonsuit. Wells 9. Burtow, I~inex, 422. 

8 31b. Statement of Evidence and  Application of Law Thereto. 

The trial court is required to charge the law upon all substantial features 
of the case arising on the evidence even though there is  no request for special 
instructions. G. S., 1-180. Yarn Co. v.  M u z m y ,  99. 

An instruction that  defendant's evidence of good character might be consid- 
ered as  substantiye eridence in negligent injury action held prejudicial error. 
Xorgan u. Coach Co., 280. 

The trial court, in reviewing the evidence, is not required to give a verlbatim 
recital of the testimony, but only a summation sufficiently comprehensive to 
present every substantial and essential feature of the case. ,Rtcclmtrn 1;. 

Bcnfield, 651. 
Charge held for error in presenting only the inferencer; favorable to defend- 

an t  on material phase of the case. Gaskiv~s u. Kelly, 697. 

§ 31c. Instructions-Conformity to Pleadings and  Evidence. 
In this action in trespass, defendant contended u p o ~ ~  supporting evidence 

that the State grant under which plaintiffs claimed covered only a portion of 
the locus. Held: A charge of the court that either the plaintiffs are entitled 
to all the land in controversy or that the defendant is entitled to all the land, 
must be held for  error a s  removing from consideration of the jury defendant's 
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evidence that  plaintiffs' grant covered only a portion of the locus. Davis v .  
V o r ~ a w ,  78. 

The purchaser admitted he owed a portion of the balance of the purchase 
price but contended that he was entitled to a reduction of the amount on 
acconut of breach of implied n-arrantg. The seller coutended he was entitled 
to recoyer the full balance of the purcl~ilse price. Held: An instruction to 
answer the iqsne for the full amount c1;linied hy the seller or to answer the 
issue nothing, in accordance with the fiuding upon the question of breach of 
wnrl'nntg. must be 11c Id for rerc~rsil~le error. ,UcC'o)~~ccll 2'. Joncs, 216. 

31e. Expression of Opinion by Court on Weight o r  Credibility of Evi- 
dence. 

Plili~itiff' and defendant clnimetl the locos under respective State grants. 
I)efentla~it contended that p1:xintiffu' grant could not be accurately located alid 
thnt, if located, covered only a portion of the loc!ts. EIcld: An instruction that 
by t l i ~  two grants iqtroduced in eridtwce title had been shown out of the State, 
must 11r held for error as  an esprcssiou of opinion that the grmlt under which 
l~laintiffs c M m  w l s  vnlid and thnt it had been located to cover the land ill 
question. C:. S., 1-180. Davis 1.. Mor!ltrll, '78. 

s 39. F o r m  and Sufficiency of Verdict. 
A verdict, both in civil and criminal cases, may be given significance and 

correctly interpreted by reference to the pleadings, the facts in evidence, admis- 
sio~is of the parties, and the chakge of the court. Stewart  v .  Wurick, 429. 

TRUSTS. 

§ a. Creation and Validity of Par01 Trusts. 
A part11 trust in favor of grautors may not be engrafted 11po11 a deed absolute 

in form. Poston u. Bowen, 302. 

3 4b. Transactions Creating Resulting Trusts. 

A resulting trust is created a s  of the time title is wrongfully taken in name 
of trustee. Davis v .  Davis,  48. 

§ 4c. Actions t o  Establish Resulting Trusts. 
Suit to declare resulting trust mny be maintained by sole heir a t  lam of 

person wronged. Davis v .  Davis, 48. 

Plaintiff, sole heir a t  law of intestate, introduced evidence tending to show 
that intest:ite, while incapacitated by illness, gave defendant funds to pur- 
chase for intestate a certain lot, that defendant, who was intestate's brother- 
in-law, took title in himself, and, purporting to act a s  intestate's ageut, built a 
house thereon with funds supplied by intestate, representing to her that title 
was in her name. Held: The evidence, though contradicted by that of defend- 
ant, is  sufficient to be submitted to the jury, both on the theory of a resulting 
trust on the principle of following the funds, and on the theory of a construe- 
tive trust on the principle that defendant was a trustee e x  maleficio. Zbid. 

5 5b. Transactions Creating Constructive Trusts. 

A resulting or constructive trust is created a s  of the time title is wrongfully 
taken in the name of the trustee. Davis v. Davis,  48. 
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§ Bc. Actions t o  Declare Constructive Trusts. 
A snit to declare a resulting or constructive trust may he maint:rined hy the 

sole heir a t  law of the person wronged. Da?)is 1..  Davis,  48. 

Plaintiff. sole heir a t  law of intestate. introduced evi(3ence tending to show 
that intestate, while incapacitatcld hy illness, gave defendant f ~ n ~ d s  to purvhase 
for intestate a certain lot, that defendant. who ~vau intc'qtatr's hrother-in-law. 
t001i title in himself, and, purporting to act as  intestate's agent. built ;I 11o11se 
hereon with fnnds supplied by intestate, representing to her tlrnt title w ~ s  in 
her name. Hald: The evidence, though contradictetl hy that  of defendant. is  
sufficient to be submitted to the jury. hot11 on the theory of a r e s l ~ l t i ~ ~ g  trnst 
on the principle of following the funds. and on the thewry of n constrnc2tive 
trust on the principle that  cfefendant was ;I truster ('x n~alr,ficio. Ihid.  

9 6. Appointment and  Tenure of Trustees. 
Testatrix devised cert:~in realty to the "Presbyterian Church in the I'nitetl 

Slates" for a home for widows of ministerp of that dcnornination. nnti v t  up 
:1 t r m t  fund to endow the home and appointed a s  t rwtees of the cwlonment 
f ~ i n d  the trustees of the local cahurcll and the minister thereof and another 
lorn1 minister, their "s~~ccessors to he choscw af  occasio~~ m i g  reqnirc" hy the 
Gweral dssemhly of the denomination. Hc Id: The local trustees :I.: deqig~~:~tet l  
by testatrix a re  entitled to the control anti management of the trust f~ln(i\  in 
accordance with intent of testatrix as  gathered from the entire instn~mcwt. 
dlcKn,~j 2;. Presb?ttcl-inn Foundation, 300. 

14b. Power of Trustee t o  Convey Trust  Property. 

RTeither a delrisee for life nor a trustell under a testamentary trust has 
authority to convey the fee in the 1:uid devised in the absence of a11t11orit.v 
conferred by the will, but the power to convey need not he expressly conferred 
hut may he implied from the language of the i~istrument iiecessnrily rrq~liring 
the exercise of the power to effectuate t h e  testamentary intent. Hal l  u. Ti'clrd- 
W Z 1 ,  3x2. 
h devise of property in trust subject to an intervening life estate, with 

direction to the trustees to keep the principal invested and use the l~roceeils 
for pnrposes designated ( G .  S., 36-21), gives the trustees the power to convey 
the real estate in fee, since the right to inr7e<t : m l  uw the proceeds ~ ~ c c ~ e s -  
sarily implies the power to convert into prnceeds by sale,. Ibid. 

9 24. Right,s and  Remedies of Beneficittries Against Trustee for  Malad- 
ministration. 

Where the complaint alleges maladministration and misuse of trust funds, 
a court of equity mill interpose its protective authority in behalf of the infant 
beneficiary, and defendant trustee's affidavits which fa ibd  to deny mis11se of 
trust funds but controvert only whether the trnst was cwated by will or hy 
letter do not show a valid defense. Lighttwr v .  Boonc, In!). 

5 26. Revocation by Trustor. 
A voluntary conveyance of property in trust to named beneficiaries for life 

with contingent limitation over to persons not i n  ease, is  revoked as to such 
cont inge~~t  limitation hy proper deed executed by the trustee and surviving 
trustors yithin six months after the effective date of Ch. 437, Session Laws 
1943, the deed of revocation heing executed prior to the happening of the con- 
tingency upon which the limitation over was to vest. Kirlcland v. Drck, 439. 
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9 27. Modification and  Abandonment in  Equity Jurisdiction. 
set up a trust fund under the control and management of local 

tri~rtc~es to maintain a home for widows of ministers of a designated denonii- 
untion. The trnstees of the (1enomin:ltion contended that the funds should be 
turned over to them for administration on the ground that the funds in  them- 
seivec were inwfficient for tlie 1111rpose of the charity and that they were 
adnlinistering other funds for the wme charitable purpose. Held: I t  not 
;~ppe:lring that the local trnsteeq were incapable of effectuating the purpose of 
the trust within the intent of tructor, the esigenciec presently presented a re  
insnfficient to justify a court of ecjnitp in discharging as  trustees those selected 
by the testatrix for the adminiqtr:~tion of the fund. McKny c. P r ~ s b y t ( ~ r i a ~ l  
F o m d n t i o n .  309 

UTIT,ITIES COJIJIISSIOS. 

8 1. Functions and Jurisdiction. 
Persons :isserting unliquidatetl damages past ant1 prospective resulting to 

them :IS c'onrignees and consignors from the abm~dollment of the operation of 
;I xxilroad m:ry not in their i n d i ~ i t l ~ ~ a l  capacities maintain an action to force 
cnntimiing operation of the railroad by the appointment of a permanent oper- 
ating recseiver, since such damages, thongh possibly different in degree, are  
not different in kind than those sustained by the public generally, and since 
the power to require continuous operation in the pnblic interest of the State 
is rested exclnsively by statute in the Utilities Commission. G. S., 62-46, 
r t  xe q .  Rincluir v. IZ. R., 389. 

C:trrier may enjoin libel by cwnpeting carrier npon allegation that relief is 
newhsary to protect business, but may not enjoin illegal schedules or fares 
by competing carrier, since remedy is available through Utilities Commission. 
'I7rcrnsit Co. c. Coach Co.. 768. 

VEXDOI1. ANI) PURCHQSEIL 

§ 13. Right of Purchaser to Rescind or  Abandon Contract. 
Where buildings, constituting a material and substantial inducement for the 

esecotion of a contract to purchase, are  destroyed by fire, the loss will fall ou 
tlie wrldor, and the vendee is not required to complete the contract. Poolc 
2.. Rrott, 464. 

8 32. Right to  Proceeds of F i re  Insurance. 
In vendees' action to recover the proceeds of a policy of fire insurance col- 

lected hy vendors, judgment on the pleadings in vendees' favor is error when 
the complaint fails to allege that the contract was in writing and signed by 
the parties to he charged, since it  does not appear from the complaint that the 
contract was specifically enforceable a t  the time of the destruction of the 
property by fire. Poole v. Scott ,  464. 

This action was instituted by vendees to recover the proceeds of a policy of 
fire insurance collected by vendors. Vendees allege that  they were induced to 
accept deed and pay the balance of the purchase price upon representations 
that the proceeds of the policy would be paid to them. Vendors denied that 
they or their agent had made such representations. Held: The pleadings 
raised a controverted issue of fact for  the determination of the jury, and 
judgment on the pleadings for vendees is  error. Ibid. 
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WATERS ,4ND WATER ('OURSI3f; 
5 3. Pollution. 

No right of prescription to pollute its streams can be acquired against the 
State. 8. D. Glidd~v Co., 664. 

$j 12. Right to Accretion. 

Plaintiffs claimed title to a part of the locus 01 ~ I I O  by a ~ ~ r e t i o n .  The court 
defined accretion a s  the gradual deposit of niaterial by waters so as  to cause 
that to become dry land which was theretofore covered by water, and in com- 
pliance with defendant's prayer for instruction, charged that the doctrine did 
not apply to 1:ind reclaimed by man in filling in land onw under water. Hold: 
Eh'fendant cannot cornplain of the instrnction. Daviv v. Morgan, 7s. 

1. Requisites and Validity of Contracts to Devise or Bcquratll. 
Pnrol contract to devise realty comes vrithin statute of frauds. I ) I I I ~ U  r.  

Rwicrr, 43 ; Rtcwu?-t r.. Wyricli, 420. 

An indivisible contrac~t to del ise real ant1 personal property conir- within 
the statnte of frauds. G. S.. 22-2. Juncrsor! v. Logo~t, 540. 

$j W. Sufficiency of Evidence and Sonsuit in Actions on Contract to 
Devise. 

Where recovery for breach of an alleged contract to tl(>vise autl beqnrath ii: 
prwluded by tlie statnte of frauds, elidenre thnt plaintiff rendered personal 
services to deceased in reliance upon the aqreement wnrrants the submih-ion 
of the case to the jury upon implied asstr~~rpstt or q~iurltzir~z nzcru~t, without 
amendment of the complaint. J u ~ t t c r s o ~ ~  u. 1,oga11, 540; Sic~*rtrrt 1 ' .  W?/l'ic.X', 540. 

$j 15b. Recordation of Foreign Wills. 
Where a will devising realty in this State is duly probated in the court 

having jurisdiction in the state in  which te%tate died, and a copy thereof is 
duly certified and authenticated by the clerk of that court, and it appears from 
snvh copy that the will was execWed with two nitnesws and proved by aff- 
davit of one of them, G. S., 31-27, such copy may be recorded here as  if an 
original. Want of proper authentication of s ~ ~ c l l  copy and of tlie 1)rohate 
p ~ ( w e e d i n g ~  in accortlance with the Federal Rules may Ile supplied ~ ~ t i t t c  pro 
tune. U.S.C.A. l'itle 28, Sec. 688. I~czcis 1 . .  Fury, 89. 

A caveat to the recordation of the exenlplification of a will and the proceed- 
ings had in connection with its probate in another state, G.  S., 31-27, alleging 
fraud in the procurement of the will and of its probate, is not subject to dis- 
missal on the ground of want of jurisdiction of our court so f a r  as  i t  affects 
realty situate here, arid when the caveat also challenges jurisdiction of the 
court of probate on the ground that testatrix was a resident of this State, 
there is  no want of jurisdiction of the caveat proceedings in regard to per- 
sonalty situate within this State. In re  Il'ill of Chatnzn~~,  246. 

§ 16. Effect of Probate. 
Where the Clerk of the Superior Court probates a will in common form and 

rwords it  in the manner prescribed, the record and probal e is conclusive as  to 
the validity of the will until vacated on appeal or declared void by a competent 
tribunal. In re Will of Hine,  405. 
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While the Clerk of the Superior Court in proper instances may set aside a 
probate in common form, he may not do so on grounds which are properly 
determinable by caveat. Ibid. 

§ 17. Nature and Effect of Caveat Proceedings. 
Cpon the proper filing of a caveat, G. S., 31-32; G. S., 31-33 ; G. S., 31-36; the 

cause must be transferred to the civil issue docket where the proceeding is  
i r i  rent for trial by jury, and neither party mny waive jury trial, consent that 
the court hear the evidence and find the determinative facts or hare nonsuit 
entered a t  his instanre. I T L  re lt'ill of Hine, 405. 

Where the Clerk of the Superior Court has admitted to probate in common 
form a purported will and two purported codicils as  the last will and testament 
of a deceased, and ctlveat has been properly filed as  to thc second codicil and 
the cause transferred to the ciril issue docket, the Clerk may not thereafter 
npon motion expunge from his records the entire probate proceedings and 
reprobate the purported will and second codicil on tho ground that the second 
codicil revoked the first. I b i d .  

While in a strict seilse there are no parties to nn issne of (1ez;isaz;it vel Ron, 
the proceeding being im r c t ~ ,  propounders and caveators may be put in the 
category of parties for the purpose of ruling upon the admissibility in evidence 
of their admissions, and declarations. In  re W i l l  of C a s s n d a ,  648. 

5 18c.  Caveators. 
Carentors have a comnlunity of interest in the successful prosecntion of the 

caveat. but they are  not in pririty and do not have a joint interest in the 
matter in suit in a legal sense, hut, if successful, will hold their respective 
shares in the realty as tenants in common and their respective shares in the 
personalty in severalty. I N  1.c Tl'ill of C a s s a d a ,  548. 

§ 23b. Competency of Evidence on Issue of Mental Capacity. 
I t  is competent for the nntural object of testatrix' bounty to testify on tne 

issue of mental incapacity that, something less than two years prior to the 
execution of the instrument careated. testatrix told the witness that papers 
had been prepared leaving the property to her, or a t  lease the admission of such 
testimony is not sufficient ground for reversal. I n  rc W i l l  of Keatler, 215. 

The extra-judicial admissions of one of several caveators, made withorrL 
authority of the others, is not competent on behalf of propounders to contra- 
dict caveators' assertion of testamentary incapacity, since even though it  be a 
declnration against intereqt and would be competent against the caveator 
making the admissions if he were the sole cnreator, yet such caveator is not 
in pririty with the others and has no joint interest with them in the matter 
in  suit, and therefore the admissionc; are incompetent as  against the other 
careators. I n  re W i l l  of C a s s o d a .  548. 

§ 25. Instructions in  Oaveat Proceedings. 
The use of the phrase "at the approximate time" of executing the instru- 

ment, in charging upon the question of mental capacity, will not be held for 
prejudicial error when the evidence tends to show a probable variation of 
several days between the preparation of the paper and its publication, and in 
other portions of the charge and in the issue submitted the question of mental 
capacity is directed to the time of the execution of the instrument. I n  re Wil l  
of K c s f l e r ,  215. 
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§ 52. Presumption Against Part ia l  Intestacy. 
The presumption against partial intestacy has varying force according to 

the circumstances of tlie particular case, but in no event can it  justify the 
court in making n will for testator. Sut ton  v. Quinerly, 106. 

The presumption against partial intestacy applies with particular force as  to 
lands which testator undertakes to dispose of and selects the objects of his 
bounty. Ib id .  

'The rule agailist intestucy is merely one of construction to be applied where 
t h ~  phraseology is ambiguous or tlie intent uncertain, and the fact that a par- 
ticular series of contingencies might result in partial intestacy does not render 
the provisions of the will invalid o r  justify the court ill construing the lan- 
guage contrnry to its plain and unambiguous meaning. Part Trinlclc v. Bcrycr,  
473. 

5 51. General Rules of Construction. 
'L'hr intent of the testator as  gathered from the four vorners of the will its 

thr  guiding stnr in the interpretation of the instrument, Scl~aef fer  v. Hasc'l- 
t ine ,  484. 

Apparent inconsistent provisions mill be reconciled if reasonably possible so 
a s  to give effect to each in accordance with the general purpose of the will. 
Ib id .  

§ %!%a. Estates and Interests Created i n  General. 
A devise generally or indefinitely with power of disposition creates a fee. 

Hardec c. Rivers ,  GG. 
TTnless the iutent of the testator to devise an estate of less dignity can be 

gatliered from the instrument construed from its four corners, an unrestricted 
or indefinite devise of real property is a devise in fee simple, and a subsequent 
clause expressing a wish, desire or even direction for the disposition of what 
remains a t  the death of the devisee, will not be allowed to defeat the devise 
nor limit it to  a life estate. G. S., 31-38. S'aylor v. Taylor ,  275. 

A devise of real estate to devisees "to do as  they like with it," with subse- 
q u t ~ l t  prorision that after their death whatever property is left should go to 
testatrix' niece i s  held, to vest the fee simple in  the-beneficiaries first named. 
Ib id .  

§ SSb. Estates G e a t e d  Under Rule in Shelley's Case. 
In  this jurisdiction the rule  in Shelley's case is a rule of law. Rawls  v. 

Roabuck,  537. 
CJnder the rule in Shelley's case a devise to R. and his wife during their 

natural lives and then to R.'s lawful heirs, vests the fee simple in the male 
devisee subject to the life estate of his wife, and does no): create an estate by 
entireties. Ibid.  

?'he rule in Shclleu's case does not apply to a devise to testator's grand- 
children during the term of their natural lives, then "to their bodily heirs, or 
issue surviving them," with limitation over of the share of any grandchild who 
should die without issue, since i t  is  apparent that  the word "heirs" was not 
used in i t s  technical sense, and the grandchildren take only a life estate. 
Wil l iams v. Johnson, 732. 
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SSc. Vested a n d  Cont ingent  Remainde r s  a n d  Defeasible Fees .  
Where there is  derise to  testator's daughter  with limitation over to he r  

chilclren, and in the event of failure of such children then to  the  hrother and 
fiifiters of the  first t a h r  who should s~ i rv ive  11t.r. those who t:~l;e the contingent 
limitation over must he as(-ertained ns of thc dnte of the  death of the  first 
taker .  Ri~tto~c. 1' .  Quiiicrl!l. 106. 

Testator devisetl certain I a ~ ~ d s  to his tla11gl1tc.r for  life with limitation over 
to  h r r  child o r  ( z l ~ i l d r e ~ ~  if she shonld m11r1.y nnd bear chiltlrcn, but "if she 
does not marry" thcn to her  h r o t h n  o r  s i s t r rs  who mny survil-e her. Held: 
The  l i m i t a t i o ~ ~  o v ~ r  to I~ ro thc r  n11d sistvrs of thc  first t ake r  is not defeated by 
her  s ~ ~ l w q r ~ c w t  marriage,  i t  being t l ~ e  ol)vions intent of t h ~  tw ta to r  t ha t  the  
limitntion o w r  to tlirvn shonltl t:11w rffect ill the  evcnt t h r  first t ~ l i e r  dics 
n-itlio~it child or c .h i ld re~~  of her n in r r i i l g~  surviving her.  Ihid. 

W h e w  :I will svts 1113 n t r w t  with p r o v i s i o ~ ~  tha t  the  i ~ ~ c w m ~  therefrom be 
tlivitlrtl nmo~lg  nilmet1 hcnefici:~rirs for life ant1 the  cnrlirts proportionately to 
their  i s s w  npoll the i r  deaths. nit11 fnr ther  prol-ision thnt if n heneficiary 
sho111tl dic~ without issue. th is  shnrr  of tlrc ror.pits should h ~ c n m e  n pnrt  of, and 
he tlistrihuttvl in accordance with. the, rcsit111ary c l a ~ ~ s e ,  hc'ld. the persons 
cwtitled to each shnre of thr. corl)rrs is  contingrnt upon mhrther e i~ch  of t h e  
life Iwnefici:tritv t1ic.s wit11 or without i s s w  her  wrl-iving. i111t1 therefore t h e  
will stlts 111) :I cw~t iugent  mid not n vestetl limitntion, and th r  r ~ ) l l  must be 
cc~lled 81s to  1~1~11 sha re  of the  c'o~'pr(s ns of the death of i ts  life beneficiary. 
G .  S.. 41-4. 7 . ~ 1 1  Tl'iirlilc 1.. 13riyo., 473. 

Hrld: I<elieficinry took vested tlefeilsihle life intcrest with 1n)\l-~r of disposi- 
sitioii :l11(1 c011ld exercise power of tlispositio~l h ~ f o r c  terminatinn of prior 
i ~ ~ t e r v c n i n g  life estate,  Nclineffffr.1- I:. Hoxcltinc. 484. 

h devise to the  widow of testntor's son for  life, the11 to testntor's grand- 
chilclr~?n fo r  life with remainder in fee to the  issue of the  gmndchildren,  with 
prorision tha t  upon t h e  death of any grandchild "without leaving him surviv- 
ing issue o r  issues, then to his next of kin, in fee simple," vests the  remainder 
in fee in the  issue of the  grnndchiltlren, defeasible a s  to  the  shilre of each 
grandchild upon his death  w i t h o ~ ~ t  issue him or her snrl-iring. llTillinms 1.. 

Joli71aoit. 732. 

§ 33f. Devises W i t h  Power  of Disposition. 
A tlerise for  life with power of disposition creates a life estate only. since 

the  pnwer of disposition docs not en1:lrge the  estate devised o r  convert it into 
a fee. Havdcc v. Ricers, 66. 

The  donee of a pomer of disposition mil?. rxrrcise t ha t  power under the 
terms and  within the  l i m i t a t ~ o ~ ~ s  co~~tilinecl in the  will, nnd when so exercised 
hy deed sufficient in  form mltl sltbqti~ncc to wnl-ey the whole estate in the  land 
therein described the  grantee takes a n  intlefei~qible fee. Ihid. 

lWator devised h is  realty to hiq wife for  life \vith power, in the event tha t  
t he  income therefrom was  not sufficient for her  proper support and mainte- 
nance, to sell any o r  all  the  real  eqt:lte a t  any  t ime she deemed necessary and 
use the  proceeds thereof fo r  her  own necessary llse and' benefit. Held:  Upon 
the  occurrence of the  condition within the  limitations cgntained in the  \\,ill f o r  
the  exercise of the  pov-er, the wife can conl-e~ a n  indefeasible fee to the  
gmntee.  Ibid.  

The donee of a power of disposition is  110 more than a designnted agent to  
exercise the  power of appointment within the  l imits prescribed, and the  title to 
t he  property does not res t  in the  donee. T1-118t GO. 1.. fl'illiomson, 458. 
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\\'11~LS-Cor~ti11ucd. 

The exercise of a power of appointment will not be held invalid in toto 
because some of the provisions thereof violate the rule against perpetuities if 
the provisions wliicll violate the rule a re  severable from the valid provisions, 
and ill tlie il~sttrnt ca.w the provisions being severable, the donee died intestate 
in regard to tlie inrulid 1)rovision aud, under the will of the original donor, this 
property vestc'tl ill the chiltlren of the donee, free irnd clear of any restraints 
or other limitations. Ihid. 

\There a clnusc, disposes of' progerl, to namcd b~?neficiaries "and their 
respective heirs ni~tl assigns." the term "heirs and assigns" is ilescriptive of the 
estxte col~\-c>yetl :ri1(1 dew not set 1111 a11 inilepc~ndent class of legatees so as  to 
carry tl~c. ost:~te to 1)cJrsol~s designated by will of a 1)eneficiary. Vcrn Wit~klc 
2.. H o y c ~ ' ,  453. 

IThctlier ;I c ~ ~ n v ~ y : l n c e  of proprrty in general tcrnis oi. by general ilescriptiorl 
coi~stitutes a valid rsercisr of a power of disposition or  appointment is to 11e 
cletermii~rtl iir :tccortlance with the general rule in respect to conveyances by 
deed. but is govc~rncd by statutt>, G. S., 31-13, in respect to the exercise of such 
o r  I i l l  S'lrrtcff(,r r.  Ilosc~ltii~c. 484. 

Testatrix 11i1tl ;I vcbstetl one-half intrrest in the locus with power of disposi- 
tion, subject to ;I prior intervt~ning life (,state, and subject to tiefeasance a t  
election of the ])rior life tenant. Testatris (lied prior to tlie death of the first 
life ten;~nt.  \vho 1;tter died nitliolit exerci~ing her election to defeat testatris '  
interwt. Testntris devised all tlie rest and residue of her est:ite. "hot11 real, 
perso~~it l  mid nrisrd. wlierever situate." in trust for her danghtcr for life and 
then in fee to 11rr son. flcld: The will was a valid exercise of the power of 
nppoi~~tmcnt  of twtatrix'  on(%-half interest in tlie locus, there bcing nothing in 
the will to ii~tlicate any contrary intent. G. S., 31-43. Ibid. 

S r i t l ~ e r  :I tlerisec for life nor a truster nnder a testamentary trust h:~s 
authority to convry tlie fee in the land devised in the :~l)sence of authority 
conferred by the will, but the pomer to convey need not be espressly conferred 
but tilay hc i ~ n ~ ~ l i e d  from tlie Ianguagc of tlie instrument necessarily requiring 
the tw~rc i se  of the power to cffectuatc the testamentary intent. Hull  1:. Ward- 
zoell, 562. 

A devise of tlie residue of testator's property, real and personal, for life, 
with directioil to the life tenant to invest and keep invested the principal and 
w e  any portion thereof for  any charitable or  philanthropic purpose she might 
select, vests in the life tenant, by necessary in~plication, power to convey the 
real estnte in fee. Ibid. 

# 3311. Rule Against Perpetuities. 
Where there is a devise of property with power of disposition, the rule 

again perpetuities relates back to the time the power cf appointment is given 
and not the date of its exercise. Trust Co. w. T~illian~aon, 458. 

Where tlie attempted exercise of 11 power of disposition by will is void 
because violatire of the rule against perpetuities, the donee dies intestate a s  
to  such property. In  the instant case tlie original will covered such contingency 
by providing that  should the donee die intestate the property should go to the 
donee's child or children. Ibid. 

Since the rule against perpetuities relates back to the time the power of 
nppoint~nent is given and not to the date of its exercise, the rule against 
perpetuities precludes the donee of the power from creating a trust which the 
donor could not have created had he so desired. Ibid. 



K. C.] ANALYTICAL INDEX. 929 

Testator devised certain property in truct  with power of disposition by will 
to  his son. The  son, in exercising the  power, devised a pa r t  of the  property 
in t rus t  fo r  hie ch i ld rm with a limited power to them to dispose of hp will. 
Ileld: Since the  bon's children nlay or may not die within twenty-one years 
from the  son's death.  t he  devise of the  power of disposition by will to his 
children is  void ah violating the  rule againct perpetuities. Ibid.  

The rule against  perpetuities does not apply to charitable tructs,  l n ~ t  i t  does 
apply to  t rus ts  created fo r  p r i r a t e  purposes. and n privnte truct  must termi- 
na te  within a life o r  lives in being and  twenty-one ycx:1r< : ~ n d  t e ~ ~  lnnar  months 
thereafter.  G .  R . .  36-21. Ibid. 

g 34. 1)esignation of Legatees  a n d  Devisees a n d  T h e i r  Respective Shares.  

1Vher.e n c1au.v t1isposc.s of property to named beneficiaries "and their  
reslwctive heirs and assigns." the term "heirs and assigns" is  descriptive of the  
t,state conveyed nntl does not set up a n  indelwntlent c l ; ~  of legatees so ns to  
ca r ry  the estate to persons design:lted by will of a 11enrfic.inry. 1.n11 Ti'it~klf? 
2'. I<c')~gct'. -173. 

'l'he will in snit  set 111) :I t rus t  funtl with ~ ~ r o ~ i s i o ~ l  tha t  the  inc.omr be 
divided :11110ng I I ; ~ I I I C ~  1)eneficiaries during tl1f4r lives and tlie proportionate 
pa r t  of the  cwrprrs to  go to the issue of each beneficiary npon her  death.  with 
f a r the r  provision tha t  should a beneficiary die withont issue the  proportionate 
pa r t  of t he  t rns t  fnnd shonld become a pa r t  of. and lw dis t r ihut f4  in accortl- 
ante with. t he  residnnry clause. The  life 1)~neficiaries of the  t rns t  fnnd were 
also named a s  distributees in the  residuary clause. Hcltl: Upon the  d m t h  of 
on r  of t he  life benefici:lries of the  t rn s t  without i s s w ,  lwr estate t : ~ k e s  no 
interest under the  residuary clause and  her  attempted d i spos i t i o~~  of such p r o p  
e r ty  by will is ineffectual. Ihid. 

h l imit;~tion o v f ~  to t he  life tennnt'u nes t  of kin in the event of tlie life 
tcntlnt's tle:~th without issue him surviving, t a l m  the  estate upon thtx 11appe11- 
ing of t he  cw~~tingency, to the brothers ant1 bisters of the  life tenant to the  
exclusion of issue of deceased brothers and  sisters. "next of kin" in such 
instance meaning "nearest of kin" o r  "next blood relation," and not "heir" or 
',heirs." Wil l iam.~ u. Johwson, 732. 

A devise for  life to testator's gr:lntlchildren remainder in f e c b  to trstator 's  
great-gr:~ntl~l~iltlren, with limitation over to the  next of kin of any grandchild 
failing to leave issue him o r  he r  surviving, takes  t he  es ta te  to  t he  issue of each 
grandchild pc'r stirpes, since, had the  testator intended t h a t  the  issue of the  
grandchiltlren take  per capita, there would have been no necessity fo r  a limita- 
tion over upull the  failure of any grandchild to  leave surviving issue. Ibid. 
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GENERAL STATUTES CONSTRUICD. 
( For  convenience in annotating.)  

G. S. 
1 -  Sc.rrn ytvrrs atlorrsc. possession nntlcr color of title is  I);lr to action 

in c,jwtment ;IS to all  part ics lint under disability. Huf j l~cs  1'. Olircr, 
ti80. I h t e  of esecntiorr of trnstep's deed and  not date, of foreclosnre 
i s  t ime from which adverse possession under color of the deed begins 
to  run.  Ln?/dc?i v. Ln?tdcn, 5. 

1-47. Forcclosnrr of one t rac t  covered by deed of t rns t  e x t i ~ ~ g l ~ i s h e s  the  
instrument.  : ~ n d  la ter  foreclosnrc. of anot11c.r trncst is  nullity, ant1 
grantee in trnstee's deed in such l a t e r  foreclos~ire is  not mortgagee 
o r  cc s t t~ i  in possession. Lnuden v. Lo?/de?i, 5. 

1-47 ( 3 ) .  Par t i a l  payment revirt's debt and  fixes new date  for  running of 
stntutc.. and action to foreclose deed of trnst  scvnrirrg note is  not 
I~irrrrd nntil ten y m r s  from date  of snch payment. Swit11 e. Dnris,  
172. 

1-47 ( 4 ) .  hvtion for  rrtlemlrtion of mortgagr wherr  n~ortg:~gcc, 113s I)rcn in 
pc~swssion barred in t r n  ytJnrs. II?(ql?i~,? 7.. O l i i ~ r ,  WO. 

1-52. Action in nnn?ottpsit hasrd 011 oral  ('ontract to deviw is harred when 
not i n s t i t ~ ~ t ~ t l  within t11rc.c y w r s  from tltlath of 11romisor. I)?IIIII r. 
ntT1ccr. 43. 

1-73, In  action I)p purchaser ;igninst broker to recovvr earnvst moncy l ~ i t l .  
in wl1ic11 broker allegrs breach of contract to pnrc11:lsr to dam:igt~ of 
hrolter and seller. seller i s  necessary pnrty. Lfrnzpi.on 7%. Chiplql. 236. 

1-98, Averment t ha t  defrnt1:rnt "nftcr diligent inquiry cannot he found in 
the Sta te  of Sort11 Carolinn" is  in snbstnntial c~?mpl i :~nw with s ta tu te  
nntl snpports ortlcr fo r  sclrl-icc3 hy pn1)licntion. Rininrons 1.. Ri?t!ribo?ls, 
233. 

1.122. Complaint sho111tl nllegr ult imate facts constiluting c.;ri~sr of action 
and not eri t lrntial  facts.  Tliil?i~i)?(ltoti 7.. &'~11?~ilt. 285. 

1-145. Petition in proceedings for  contempt which is  verified in accortlance 
with form prescribed hy s ta tu te  is  sufficient n h m  facats constitnting 
contempt a r e  stated npon Bnowledge and not i n fo rn~ ;~ t ion  and  belief. 
. l l f{~. ('0. 1;. -41'1101d, 37*7. 

1-lZ5. Action must Iw p rosec~~ te t l  in name of real  pnrty in intrrest .  .Jot?c.s 
1). Scislcr.  444. Lrssor cannot maintain action :rg:~inst his grantee 
fo r  g r :~n t r e ' s  denial of lessor's hnnting privilrgc>. Ihid. 

1-180. Court is  reqnired to  charge law upo11 all snbst.lntin1 f(.atures of casc 
arising on rvider~ce even without special request. l'itrw Po. e. M O I L N C ~ ,  
9 .  Instrnctiou tha t  if jury is  satisfied beyond reirsonnl,lr doubt t h a t  
t lrf t~ndant is guil ty of t he  offense to  convict him, o t l ~ c r n i s e  to acquit  
him, held er ror  in fail ing to explain law or :.pply 1:lw to eritlence. 
R. 1..  Flinc.lru?~~, 149. Cse of phrases "tending to  show" or "tends to 
show" in ar raying evidence does not violate statute.  S. 1'. .ltrc'lisotr, 
656. Prefacing of special instruction with rernnrlt tha t  jury should 
disregard previous i n s t r ~ ~ c t i o n s  if and  to  estenl of i~~cwns i s t ewy  with 
instruction ahont to be given, not approved. Jbid. Instruction tha t  
evitienc*e of deceased's violent character  was  eomprtcut on plea of 
self-defense. without charge applying evidence to question of defend- 
nnt's reasonable apprehension of death  or g w a t  bodily harm. held 
insufficient. R. v. Riddle, 251. Court's definition of "involuntary 
manslaughter" and i t s  distinction between civil and criminill negligence 
held without error.  8. v. XcMaha??, 293. Where defendant a t tacks  
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validity of plaintiff's grant,  instruction tlmt Sta te  grants  introduced 
in evidence showed title out of Sta te  hcld expression of opinion that  
plaintiff's grant  was  valid. Davis v. Morgan, 78. Exception "to fail- 
ure  of the court to charge the  jury on manslaughter"  doe^ not prop- 
erly present question for  review. 8. v. Brooks, 68. 

1-183. Act of driving on crossing in face of approaching train lirltl con- 
tributory negligence barring recovery a s  mat ter  of law. Pcrllund 1.. 

R. R., 528. 
1.218. Whether resident judge during vacation and a t  chambers conld cow 

firm foreclosnre sale of mortgage without consent of parties, q z t a w .  
Grutlfl r .  Parker ,  34. 

1 - 2 8 ,  40-10, 47-18, 47-27. Decree of courts of competent jurisdiction in cow 
demn:ition proceedings is  not required to be registered. Ligllt Co. 1.. 

Rowinun, 310. 
1-276. Upon appeal in probate proceeding*-, jurisdiction is derivative ant1 

s ta tu te  does not apply. I n  r e  Will of Hinc, 405. 
I-2S2, 1-283. Sole method of presenting for  review escwptions relating to 

:~lleged errors committed dur ing conrhe of t r ia l  is  by crlsr agreed or 
settled by vourt. Russos c. Builcl~,  783. 

1.283. Triirl court is  without authority to settle case on appeal until :111(1 
nnlrss there i s  disagreement of counsel. Rltssos 71. Bailell, 783. 

1-294. Appeal from interlocutory order s tays  fur ther  proceedings in lower 
cdourt in rehpect to matters relating to specific order appealrtl from. 
hnt c:lnse remains in lower court  and i t  may proreed in regard to a11 
other matters. Mfg. Co. v. Ar)~oZd, 375. 

1-3-11. P1:lintiff in ejectment is  entitled to recover reasonable rentill va111e 
for t h r w  y m r s  next preceding institution of action when drfrntl>tnth 
tlihc1;lim all  right and t i t le to locfcs. Hughes v. Oliver, 680. 

1-4!)3. dndge of Superior Court trying action involving t i t le may restrain 
par ty  to action from seeking possessio~l by summary rjechtment. 
Mussm!lilZ c. Lee, 35. 

1-602, 55-147. Inherent power of rour t  to appoint receiver i s  not limited by 
p r t ~ a i l i n g  statutory provisions. Sinclair v. R. R., 389. 

1-303. I'pon nppenl by plaintiff from judgment denying appointment of 
rcwivcr npon filing of bond, court i s  functus oflcio pentling appeal, 
i ~ n d  p1:lintiff who accepts bond is  estopped from fur ther  prosecuting 
iipplict~tion for  receiver, but upon later adjudication by court that 
i ~ p ~ w n l  hitd been abandoned, i t  may ratify prior o rd r r  tippoil~ting 
receiver. Sinclair v. R. R., 389. 

3-510, 1-541. Plaintiff is  entitled to judgment for  pa r t  of sum demandetl 
admitted to be due without prejudice to litigation of balance, mhicl~ 
right may not be defeated by tender of judgment. McKall V .  I n ~ w s t -  
mefit Co., 290. 

4-1. Common law rule that  violation of s ta tu te  enacted in public interest 
cwmmanding nn act to be done o r  proscribing the commissiorl of 
act  i s  misdemeanor notwithstanding act  prescribes no penalty obt;tins 
in this State. S, v. Bishop, 371. 

5-1. Court h a s  inherent power to punish a s  for contempt willful violation 
of i t s  orders, including temporary restraining orders. Mfg. Co. 2;. 

Arnold, 375. 
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the jnt1gc.s of the Superior Courts. 6 .  u. A?~dc~.son, 720. 
7-63. Superior ('onrt 113s original jurisdiction of all  civil actions where 

csclusive original jurisdiction is not given some other court. Brakc 
I . .  13tvli(~. 609. Superior Courts have concur:rent jurisdiction with 
justices of the peace of actions in summary ejectment. Stoncstrec~l 
1%. U c u ) ~ s .  113. 

7-64. Where recorder's court and Superior Court h:lTie concl~rrent jurisdic- 
tioii, court first taking cognizance of offense has  exclusive jurisdiction 
thereof. S. 1.. Reacia, 18. 

8-4. Our conrts will take judicial notice of laws of sister state. Imc i s  
c. Burr ,  89. 

8-56. Canse rrmantletl for  deninl of plea in amnesty w i t l ~ o i ~ t  finding of 
nraterial facts. S. 1). I,'osto', 72. 

8-71, Fact that  attorney brings back sealed depos i t io~~  ant1 d(1posits i t  in 
mail a s  requested by notary does not render deposition incompetent. 
Randle 2;. Grad l~ ,  159. 

1)-11, 9-16. 15-165. Order for  special venire properly spccitirs thnt veniremen 
a r c  to be freeholders. 6 .  u. Attdcrsow, 720. 

9-29. Failure of judge to sign order for  special venire lwld not fatal .  8. c. 
dtlderson. 720. 

l4-17. Evidencp of arson resulting in deaths of occupants is  sufficient to 
sustaiu conviction of murder in first degree. S. I.. .1tidcrson, 720. 
Sentrnccb of death is  mandatory upon conviction. Ihid. 

:L4-21. Instruction which fails to charge that  carnal  knowledge of prosecn- 
t r ix  must have been accomplished by force and against her  will, held 
error.  S. c. Si t~ ln~ons ,  2.58. 

l4-26. Evidence of guilt of carnally knowing female chiltl t)rtwc.en 14 and 
16 years of age held sufficient. 8. v .  Bryant ,  641. 

:L4-32. "A certain knife" is  sufficient description of the  weapon in an  indict- 
ment fo r  assault  with t l ~ a d l y  weapon with intcnt to kill. &'. c. Rat?- 
dolph, 228. 

:L4-45. Evidence of defendaut's guilt of cr imi~ia l  ahor:ion Rcld sufficient for 
jury. R. u. Choatc, 491. 

14-58. Sentence of death is  mandatory upon conviction of arson without 
recommendation by jury a s  to punishment. 6. v. Andcraon, 720. 

:L4-87. Statute  merely prescribes more severe penalty if robbery is  com- 
mitted by use of threatened use of firearms. 8. v. Bcll, 6.59. 

l4-90. Evidence held sufficient to show that  defendant was  "agent" within 
meaning of embezzlement s ta tu te  in refinancing chattel  mortgage for  
a fee. AS. u. G'entr]~, 643. Fraudulent intent within mcwning of s ta t -  
u te  i s  intent t o  embezzle or otherwise willfully and cwrruptly mis- 
apply property of principal or  e m p l o ~ e r  for uses other t1li111 for which 
held. Zbid. 

14-100. Under indictment charging false pretense in representing that  another 
was  agent to d raw draf ts  in payment of tob:lcco and that  he had 
made arrangements fo r  payment, there must tle evidence of positive 
misrepresentation by defendant. S. u. Yance?), 313. 

14-104. Warran t  must allege t h a t  advances were obtained for  promise to 
work with intent to cheat or  defraud. S. v. Phillips, 446. 
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14-256. Each conspirator is guilty of acts which are natural and probable 
consequence of conspiracy, and therefore contention that  conspiracy 
was to commit a misdemeanor and co-conspirator could not be found 
guilty of felony, is untenable. S. v. Brooks, 68. 

14-291.1, 14299. Person may comply with personal judgment imposed on 
conviction of possession of lottery tickets and appeal from order of 
confiscation. S. v. Richardson, 426. 

14-322. Offense is the willful or wrongful separation of husband from wife 
coupled with willful failure to provide her adequate support. S. 2;. 

C'arson, 161. Statute must be strictly construed. Ibid. 
15-1. In  absence of request, propriety of appointing counsel for person 

accused of offense less than capital felony rests in sound discretion 
of trial judge. S. v. Hedgebeth, 259. 

15-70, 16-82, 8-68. R7here i t  does not appear that defendant in criminal 
action was brought into State by, or after waiver of extradition pro- 
ceedings, he is not immune to service of process in civil action while 
in State for purpose of attending the criminal term of court a t  which 
he was under bond to appear. Hare v. Haw,  740. 

15-116. Where sci. fa. has been stricken out, judgment absolute on bond 
before issuance and service of another sci, fa,  is premature. S. 2;. 

Wiggins, 76. 
15-160, 13-170. Where there is no evidence of defendant's guilt of less degree 

of crime included in bill of indictment, court properly refuses to 
submit question to jury. R, v. Bell, 6-59. 

15-170. Where there is evidence of defendant's guilt of less degree of crime 
included in bill of indictment, defendant is entitled to have question 
submitted to jury. S. v. Childress, 208. 

15-173. Motion to nonsuit must be first made a t  close of State's evidence. 
S. v. Weaver, 39. Circumstantial evidence of guilt of homicide held 
insufficient to be submitted to jury. S. v. Harvey, 62;  S. v. Coffeu, 
119. Circumstantial evidence of identity of defendant as  perpetrntor 
of larceny held insufficient. S. v. Minton, 518. Circumstantial evi- 
dence of guilt of larceny held sufficient. S. c. ,llasseugill, 612. 

17-3. Proceediug to obtain custody of child as  between person with whom 
child has been placed for adoption and welfare officers seeking to 
place child with its parents, is not proceeding under this statute. 
I n  re Thompson, 74. 

17-39. Finding that  best interest of child require its custody be awarded its 
mother are  sufficient to support judgment to this effect. I n  re  Bar- 
wick, 113. Dismissal of petition for review or modification of order 
awarding custody of children because of want of service on defendant 
does not preclude court from considering subsequent petition. I n  re 
Biggers, 743. 

17-39, 50-13. Habeas corpus will not lie a t  instance of father of illegitimate 
child to obtain custody from its mother. 1% re McGraw, 46. 

18-1. Sloe gin i s  intoxicating liquor. S. v. Holbrook, 582. 
18-2, 18-36, 18-49. Proviso permitting transportation of not more than one 

gallon of liquor from wet county to dry county is matter of defense, 
and burden is on defendant to bring his case under the exception. 
S. v. Holbrook, 582. 
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18-6. .Jr~ristliction to declare forfeiture of vehicle for illegal transportation 

of liquor is  in court 11nving.jnrisdictio11 of offcrse of driver, and w1ie11 
rccortlrr's cwnrt has  imposed sentenct. on drivt r .  Supprior Court may 
r ~ o t  tlt3c.l;trr forfeitnre. AS'. ?:. h'cucis, 18. 

- 2  I s  not :~p])rol)ri :~te r e~nedy  to :~h:rte operation of A.13.C. store set up 
11nt1c.r color of legislative authority.  Arnick 1.. Ln~tcas tw ,  1s7. 

20-16 ( 7  I .  20-1 i ( 2 ) .  20-25. Cpon receipl of notifi~ution from another state 
t11:lt resitltwt of this Sta te  h:rs bet111 convicted of drunken driring, 
l)ep:rrtn~rwt of Motor T-eliiclt~ has  discretioilnry power to revoke 
lic~t~nst.. with right of licensee to :rpptwl to Suprrior Court for review 
( I ( ,  ~to ro .  1 1 1  rcz W r i g h t ,  301; I11 IT Tl*ri.ql~t. 5P-I. 

20-129. Plrrintiff's evidence ltc7tl to disclosc~ colltributory nrgligellce a s  mat ter  
of law ill hittiug ~ulliglited truck pi~rlied on higli\vay. MllcKinnon c. 
Motor I,i)rcs. 132. 

20-138. Witncsstls whose sole o p p o r t n n i t ~ ~  of observing defendnnt was  while 
he W I S  n~~cw~sc* ions  from Illow rectaivtvl in acc-idcwt had no  sufficient 
1):lsis for  tc.stin~ony that  defendant was nndr r  i'nfluencr of intoxicants. 
S. I.. ?'littc.lr c,n~. 149. 

20-1.10. Eviclcwct~ thitt defe11d;mt was  d r iv i~ tg  :lt escess;ive speed :md crashed 
into rtwr of car  t r ~ ~ v e l i n g  ahead of him in same direction held snW- 
cient on c l~a rgc  of reckless driving. 6. 1:. Holbrook, 620; R. v. Stccl- 
n1c111. C i 4 .  

20-141. Eviilrllcr of speed greater  than is reasona1)le and prudent nndcr cir- 
cmnstanc4rs, or  ill any event in rscess of 45 nliltts per hour, i s  evidence 
of negligel~ct~ u n d t ~  the  stntnte prior to the  amendment of 1947. 
Stwlnlc~n v. Be~ific'ld, 651. Erro r  in charging that  speed of 45 miles 
per hour, ra ther  than speed in excrss of 45 m ~ l e s  per  hour, i s  prin~tr 
ftrc#ic e v i d n ~ c e  that  sptxbd is  unlawful, held 11:~rmless on evidence in 
view of duty to  decrease speed on c l l r r r  or  where specin1 hazards 
esist .  Gar~x'l/ ?:. Grcyjliound Corl~., 1G6. 

20-141 ( a ) .  20-141 ( c ) .  Driver i s  under dnty riot to exceed speed which is  
rc.:tsonable and prudent under circwnstances , m d  to decrease speed 
when special 11:1zarcls exist in reg:lrd to pedestrians o r  traffic. Rake r  
1:. I'crrott, 558. 

2 1 4 1  ( I  ( 3  2 - 1 1  ( c )  Fact t ha t  velliclc is  traveling on dominant high- 
way does not exculpate negligence in traveling a t  excessive speed and 
hitting vehicle whiceh had already entered i~lttrrsection from servient 
highway withont stopping. Sichols v.  Goldston, 514. 

20-141 ( 5 )  ( c ) .  Motorist must tnlte into consideration hills and curves ill 
determining speed that  i s  reason:lhle and p rnde l~ t  under circumstances. 
!l'?/so?t r .  Ford,  778. 

20-148. Eridencc of gnilt of m;l~lslnnghter held sufficient a s  against each 
driver involred in head-on collision upon evidence tending to show 
that  each was  to left  of center of highway. 8. 9. Wooten, 628. Rule 
that  motorist may assume car  approachilig f rom opposite direction 
will turn  to right does not apply to motorist who runs  completely 
off road to his right and hits car  standing still on i t s  left slionlder 
of the  road with lights burning. Webb 2;. Hut'r:hi?ts, 1. 

20-153 ( a ) .  Evidence that  driver "cut the corner" and h i t  pedestrian, and 
failed to  keep proper lookout a w l  exercise due care, held t o  take  case 
to jury. Ward v. Bowlcs, 273. 
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20-138. Failure to stop before entering intersection with donli~iant higlin~ay 
is not negligence per se but only evidence of negligmcc~. Sichols r .  
Goldston, 514. 

20-161. Plaintiff's eridence disclosing that he could not stop n i t h i ~ l  mnge of 
lights autl hit unlighted vehicle parked on highway. ltcld to warrant 
nonsuit for contribntorg negligence. Riggs c. 011 Corli., 774; Tllsotl 
v .  Ford, 778. 

20-174 ( a ) .  Does not apply to unmarked cross-walk nt interwatiou of high- 
~vnys. Gasl~i)18 v. Kcll?j, 697. 

20-174 ( e ) .  Evidence that driver did not sonnd horn antl was tlriri~ig a t  
escessive speed when he hit child running into street held to take 
case to jury. Sparks v. Willis, 25. 

22-2. Findings thnt there mas a written niemorantliiin coutnining sufficient 
description of land to admit of pnrol evidence w1lic.h fiilly ideutified 
it, support decree for specific prrformnncr. Rtcnsox 1, .  Bnilru, 783. 
Indivisible contract to devise real and personnl property conies within 
statute of franils. Jnnzcrsol~ v.  Logan. 540. Statutr nf frauds does 
not preclude recovery against grantee in deed poll on stip11l;ltion con- 
tained in the deed. Tl'illianzs v. Joiilcs, 141. 

28-1, 31-16, 31-17, 31-18, 31-19, Probate in common farm is c.o~lclnsive until 
vacated on appenl or declared void by competent tri1n1n:il. III w Will 
of Hilie, 403. Clerk may not set aside probate on  gwrind that will 
mas revoked by later instrument. Ibid. 

28173. Where fatally defective coniplaint is filed m i t l i i ~ ~  time limit, hnt 
amelitled romplilint curing defect is not filed until after espirntion of 
time, demurrer is properly sustainerl. Tl'ebh 1,. Eqglt~.uto~r. 374. 

28-176. Where note matures prior to date of payee's death, prrsonal repre- 
sentative must sue in representative capacity, antl n-here note was 
payable to testator in state of his residence, ancillary atlministrator 
must be appointed to maintain action in this State. Ca)t~io?i c. 
Can?ton, 211. 

30-4, 30-5. Widow is entitled to dower in one-third in ;xlne of realty of 
which husband was seized or possessed a t  any time (luring covertnre, 
dower to include tlwelling house in which hns t ) :~~~t l  11~11nlly resided. 
Artis v. Artis, 734. 

30-6, 30-8. Where husband conveys home site without joinder of wife, 
grantee takes subject to wife's 'dower right if she uhould s i i r~ ive  
husband. d r t i s  v. Artis, 734. 

31-27. Copy of will authenticated as  required by statute may be recorded 
here as  if an original. Letois v. Furr .  89. Our courts have jurisdir- 
tion of a caveat to the recordation and esemplification of a mill and 
the probate proceedings had in another state, in so fa r  as  i t  affects 
realty here, and when caveat asserts that testatrix was resident of 
this State, in regard to personalty in this State also. III re W i l l  of 
Chatman, 246. 

31-32, 31-33, 31-36. Upon caveat, neither party may take  o on snit or waive 
jury trial. It1 re  Will of Hine, 405. 

31-38. Devise generally or indefinitely with power of dispositiou creates a 
fee. Hardee v. Rivers, 66. Indefinite devise of realty c8;lrries the fee, 
and subsequent clause expressing wish, desire or even direction for 
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cliqxwition of what remains a t  death of devisee does not limit the 
devise. 1'(1,11lot. v. Tafjlor, 275. 
Resitlnnry clause held sufficiently definite to b~ effective as  exercise 
of power of disposition. Scllaeffcr v. Haseltinl:, 484. 
Private trust must terminate within a life or lives in being and 
twenty-one years and ten lunar months tlieieafter. Trust Co. ?:. 

Tl~illitfn~~wti. 458, Devise in trnst with directic.tn to trustees to keep 
principal inrestrd and use proceeds for purposes designated gives 
trnstees power to convey fee to realty. Hall v. Tr'nrdror.71, 561. 
I>ecisions under G. S., 31-38, are prrtinent in c~,nstruing this statute. 
d r f i s  1.. .4rfis, 754. Part  of deed which nntlertakes to divest fee 
conveyed in granting clause and Iitrbondum will he disregarded. Ibid. 
Deed revoking contingent limitation over to persons not in ex.se held 
effective. Ziirklattd 2;. DccL, 439. 
Surviving partner is vested with title to partnership property for 
purpose of settling partnership affairs. Coppr.r:rn~ith 7;. Upton, 545. 
Will Acld to set np contingent and not vested limit21tion. and call of 
roll of r rmainderme~~ must be made a t  death of life beneficiary. 
Vnn Winkle %. Berger, 473. 

42-26. Where occupancy is taken 18th of month, proof of notice 14th 
of month to quit premises on or before first ol' following months is 
alone insufficient to show statutory notice. Stafford v. Yak, 220. 
Summary ejectment does not lie against tenant a t  will or a t  suffer- 
ance. Coins v. McLoud, 635. Jurisdiction of Superior Court on 
appeal is derivative. Ibid. 

42-25. Superior Courts have concurrent j~~risclirtion of actions in 
summary epectment. Stonestrect 71. Ncans, 113. 
Bond for public construction held to include rental cost of machinery 
or equipment hired to do the work. Owslel~ v. Henderson, 224. 

45-37 ( 5 ) .  Presumption of payment of mortgage or deed of trust after ex- 
piration of fifteen years does not arise in favor of those who become 
creditors or purchasers for value prior to expiration of fifteen-year 
period. Rnzith v. Davis, 172. 
Grantee in deed given without consideration does not come within 
protection of statute. McRary v. AlcRarll, 714. 
Offense is not bastardy hut willful neglect or refusal to  support 
illegitimate child, and failure to provide medical expenses for mother 
is not element of the offense. S. v. Stiles, 137. 
Proper procednre to attack divorce decree on ground that plaintiff 
had not been resident of the State for six months prior to institution 
of action is by motion in the cause. Bryant v. Bryant, 287. 
Welfare of child is paramount consideration in awarding its custody. 
Brake v. Brake, 609. On appeal from Recorder's Court from order 
in divorce action awarding custody of minor child, hearing is de novo. 
Ibid. Upon wife's motion after decree of divorce to require defend- 
ant  to support minor child of marriage, court may order support 
pendcnte lite notwithstanding defendant's denial of paternity and 
transfer of cause to civil issue docket. Winfield v. Winfield, 256. 
Where wife is forced to leave home by cruel treatment of husband, 
abandonment is his and not hers. Eggleston v. Eggleston, 668. Corn 
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plaint alleging cause of action for  alimony without dirorce on ground 
tha t  defendant is  habitual drunkard is not demurrable notwithstand- 
ing tha t  cause for cruelty is  defective in failing to allege want  of 
provocation. Br'st 1.. Best, 9. Amount of alimony pei?denfe life is  
within sound discretion of tr ial  court. Rest v. Best, 9 ;  B a m i c k  c.  
Barwick, 110. 

.52-2. .;2-12. EIusbancl and wife may enter into partnership, but where wife's 
separate estate is  involved provisions of G .  S., 52-12, m u ~ t  be observed. 
Egglestor~ v. Eggleston, 668. 

55-26 (10) .  55-48. Authority of corporate officers to execute deed to corpo- 
ra te  property hcld question for  jury upon the evidence. Tuttle c. 
Building Corp., 507. 

5.5-111. Relief against  wrongful interference with corporate officers in dis- 
charge of their  duties, or  wrongful refusal of officer to perform duties, 
cannot he hat1 in proceeding under this statute. Thomas v. Baker,  41. 

58-176 ( I ) ,  55-177 ( c ) .  Provisions which have effect of making standard 
policy form more restrictive a re  void. G1oz;cr G. Ins.  Co., 195. 

29-74, 59-75. Fact  that  surriving partner has  not filed bond is  not ground 
for  nonsuit in his action on partnership asset. Coppc'rsntith 2.. Cpton, 
545. 

60-5, 60-6, 60-114. Carr ier  is  under duty  to collect full rates fised in accord- 
ance with tariff schedules. R. R. v. Paving Co., 94. 

62-30, e t  seq. Individuals having interest of general public may not sue to 
compel continued operation of carrier. Sfncla i r  c. R. R., 38% 

75-1. Violation of Ch. 328. Session Laws 1947, prescribing that  right to 
work shall not be dependent on membership or  non-niembership in 
labor union, i s  criminal offense. P, v. Wlritaker, 332. 

73-1, 75-5. Fact that  unfa i r  practices a re  made criminal acts, doe:: not prc- 
elude common carrier whose franchise rights a re  threatened thereby 
from maintaining action for  injunction. Transit  Co. v. Coach Co., 
768. 

84-14. Argument of solicitor that  conviction would not necessarily bring 
prescribed punishment because of review and executive clemency held 
to require new trial. 8. v. Little, 417. 

92-2 ( b ) .  Deceased held independent contractor and not employee. Perley 
v. Pacing Co., 479. 

96-9 (F) ( c )  ( 4 ) ,  96-8 ( f )  ( 2 ) .  New corporation organized to take  over por- 
tion of business of old corporation held not entitled to pro ra ta  trans- 
f e r  of reserve fund. E m p l o ~ m c n t  Recz~ritu Corn. v. Publishing Co., 
332. 

96-14 ( 2 ) .  Employees who belong to grade or  class of workers some of whom 
finance o r  a r e  directly interested in labor dispute a r e  disqualified 
from unemployment compensation benefits during strike. Cncmploy- 
ment Compensation Corn. v. Martin,  277. 

96-16. Findings of Unemployment Compensation Commission a re  conclusive 
when supported by evidence. Uwernplo?/rnent Compensation Corn, v.  
Martin, 277. 

97-2 ( k ) .  Payment of hospital and medical expenses i s  not pa r t  of compen- 
sation payable to employee. Whitted 5 .  Palmer-Bee Co., 447. 
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97-10. Comptwhation Bct does not preclude employe? from waiving claim 

;tgi~inat employer and pursuing remedy against third person tort- 
feasor. Ward e. B o ~ l c s ,  273. In  action by employee's administrator 
:~gitinst third person tort-feasor, amount of coinpensation paid is in- 
competent, nor may defendant set up illegal agreement for distribu- 
tion of recovery between employer and dependents. Pcnnu v. Stone, 
295. 

! 7 4  7 I t r l~ort  of ilccident as  required by G .  S., 97-92, is not filing of 
claim :la rrqaired by G. S., 97-24. Wl~itted T .  Palmrr-Bee Co., 447. 

!)7-47. Review of i~ward  for changed condition must be made within 12 
mollths from date of last payment of compensation or payment of 
mtdicxl espenses T17h t ttc'd o. Palme>.-Bcc' Co., 447. 

105-109. 103-160. Where taxpayer fails to notify Commissioner of Revenue 
of vllangc.: in Federal income tax return, Commissioner may make 
:rddition;~l State assessment of income tax after expiration of three 
ye;trs from filing of origiual return. l i n i t t i ~ ~ g  Wills 7.. Gill, 764. 

103-385 ( r )  ( 3 ) .  Assets of corporation sold to innocent purchaser for value 
are  not subject to levy to satisfy taxes due by the corporation. Roach 
1 . .  I'ritc7tt It, 747. 

106-307.4. Wegulntion of State Board of Health prohibiting importation of 
cattle without health certificate into State except direct to slaughter 
house. lteld ralid. S. v. Lovclacc, 186. 

130-2l. Where mother voluntarily appears ilnd gives .~urenile court custody 
of cahildren, it acquires jurisdiction, and may order change of custody 
for vhanged condition over her objection. I n  re Run~gawer,  639. 

110-21 ( 3 ) .  Jurisdiction to determine custody of child as  hetween persons 
with whom child has been placed for adoption and welfare offlcer 
ereking to plnce child with his family is  within exclusive jurisdiction 
of jnrenile ronrt. I n  rc  Thompson, 74. 

113-172. Act i$ nnconstitutional in failing to  apply equally to persons simi- 
larly situated in exempting corporations chartered prior to 4 March, 
1915. from its operation. S. v. Gliddcn Go., 664. 

115-83, 115-240. 153-114 to 153-142. Even though county board of education 
is made custodian of school fund, surplus in the fund which is directed 
to be used for construction of schools is sub;iect to  County Fiscal 
Control Act and should be considered by board of commissioners in 
adopting budget. John8on v. Marvow, 58. 

130-117. Right of person, firm, corporation to enjoin emptying of sewerage into 
stream applies only when public drinking-water supply is taken there- 
from. Banks e. Burnsoille, 553. 

13619. Statute prescribes limitation rather than condition precedent to right 
of action, but there was no evidence of waiver of provisions in this 
case. Lewis v. Highwall & Public Works Comnl., 618. 

136-96. Defendant held entitled to introduce revocation of dedication a s  
defense to  action for trespass notwithstanding that  answer did not 
allege revocation. Pritchard v. Fields, 441. 

146-1. Evidence that land embraced in State grant warr not covered by navi- 
gable water held sufficient. Davis v. Morgan, 78. 

151-1, 151-2. Constable must be elected in each township, and must qualify 
by taking statutory oath. Taylor 2,. Wake Forecrt, 346. 



N. C.] 

GENERAL STATUTES COSSTIIUED-Confiv~ued. 
G. 8. 
155-18, 153-2 ( 1 ) .  Action must be instituted in name of county or on relation 

of county. Johnson v. Marrow, 58. 
156-96. Drainage commissioners h a r e  power under statutory authority to issue 

bonds and make assessments applicable to one section of drainage 
district. I n  rc Dl'aiqlage District, 248. 

162-14. Sheriff may not he amerced for failing to serve process when such 
failure is  due to restraining order of court. Massengill v. Lee, 35. 

163-25 ( d ) ,  163-25 ( f ) .  "Residence" within purview of Constitution is judicial 
question and cannot be made matter of legislative construction. 
O u m s  v. ChapZin, 705. 

163-55, 163-56, 163-57, 163-58. Evidence keld insufficient to show that electors 
casting absentee ballots were disqualified because of residence, or that 
there was irregularity in oaths, or manner in which ballots mere 
taken or delivered sufficient to render them invalid. Ozocns v .  Chap- 
lin, 705. 
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CONSTITUTIOS O F  S O R T H  CAROLINA, SECT1O.VS OF,  CONSTRUED. 

( For  convenience in annotating. ) 
AKT. 

I. wc. 1. Art.  I. sec. 7, Art,  I ,  see. 17. ('11. 941, S e s ~ i o n  Laws 1947, provid- 
ing fo r  licensing veterans in barber t r ade  wil hout esamination hc'ld 
valid. Jfotlcu o. Board of Bnrbcr Exantincrs,  337. 

I, sec. 7. I ,  sec. 17. S ta tu te  proscribing emptying substances inimical to 
fish in s t reams hcld unconstitutional since i t  does not apply equally 
to  persons similarly si tuated in tha t  c o r p o r i ~ t ~ o n s  chartered prior to 
4 JIi~rcli ,  191.5, a r e  esempt  f rom i t s  provisions. S, v. Gidden Co., 664. 

I ,  see. 17. "Right to Work Law." Ch. 328, Session Laws 1047, i s  constitu- 
tional. S. v. TT'hitaX'er, 352. 

I. sec. 11. Ig~iornnce  of defentlant nnd his  unfamiliari ty with legal mat ters  
a r e  not alone sufficient to render appointmellt of counsel f o r  h im 
milrrtlntory in prosecution fo r  less t han  capital offense. S. v. Hedge- 
befit, 259. 

11, src. 30. While General Assembly cannot authorize diversion of sinking 
fnnds  necessary fo r  payment of sinking funcl bonds, i t  may direct  
tbspentliture of unencumbered surplus in the  fund. Johnso r~  ti. Mar- 
role.. 5s. 

VI. sec. 2. Residence a s  prerequisite to right to vote is  synonymous with 
domicile. O w n s  v. Choplin, 705, Legislature may not prescribe 
str icter qualifications. Ibid. 

IV. cec. 4. Grneral  Assembly has  power to give Superior Courts jurisdiction 
to  hear  appeals f rom discretionary revocation of driving license by 
Department of Motor Tehicles. I n  rc  Wright,  584. 

IV,  *ec. 11. Clerical e r ro r  in clate in concluding pa r t  (if commiqsion to emer- 
gency judge held not fatal .  R. ti. Anderson, 720. 

CONST1TI~'I'ION O F  T H E  UXITED STATES, SECTIOS OF. CONSTRUED. 

( F o r  convenience in annotating.  ) 
ART. 
IV.  fec. 1. ( U .  S . ) .  Jndgment  of another  s ta te  which did not have jurisdic- 

tion of suhjrct  ma t t e r  does not come within protection of full  fa i th  
i11ltl credit  clause. M c R a q  v. XllcRary, 714. Ilivorce decree entered 
in another  s ta te  a f t e r  defendant files answer  and enters appearance 
comes within protection of full  fa i th  ant1 credit  clause, but whether 
provihions of decree awarding custody of childrc'n precludes our  courts 
f rom determiuing custody depends upon whether children mere o r  
h a r e  become residents of th is  State.  I n  r e  Bigrgers, 743. 

XIVth Amendment to  Federal  Constitution. "Right t o  Work Law," Ch. 328, 
Session Laws 1947, is  constitutional. S, a. Whitaker,  352. Amend- 
ment does not require a state,  contrary t o  i t s  own practice, t o  fur -  
nish counsel fo r  a defendant. R. v. Hedgeb19th, 259. Amendment 
does not  preclude S ta t e  f rom providing preferential  t rea tment  i n  
licensing veterans to ca r ry  on par t icular  t rade  o r  profession upon 
payment of s ame  fees prescribed for  others. Votlcy a. Board of 
Barber  Examiners.  337. 


